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PRIVY COUNCIL. - ; 
Appeal from the Madras High Court 
April 16, 1935 
Lorp ATKIN, LORD Weicut, LORD ALNgss, 
Sır Joan WALLIS AND SIR SHADI LAL 

Set Rasa VASIREDDI See CHANDRA 

MOULESWARA PRASADA BAHADUR 
ZAMINDAR GARU— APPELLANT 
versus 
Tus SECRETARY or STATE FoR 
INDIA ın COUNCIL AND ANOTHER— 
RESPONDENTS 

Madras Proprietary Hstates' Village Service Act 
(TI of 1891), s. 17 ~ Private proprietor's right tore- 
cover land after its enfranchisement—Burden of 
proving that land was granted by proprietor's ances- 
tor—Land included within geographical limits of his 
estate, whether proves that land was granted by his 
ancestor—Held, that appellant failed to prove the 
grant, 

In the case of a grant of land made or continued 
by the State in respect of,or annexed toja village 
office, 8. 17, Madras Proprietary Estates’ Village Service 
Act (II of 1834), empowers the Government to free 
the land from the liability of service and to impose 
iustead,a quit rent tobe paid by the village officer. 
The legislature did not, however, intend to deprive 
@ private proprietor ofhis right to recover the land, 
if it was granted by him or his predecessor-in-inter- 
est. But it is for the proprietor to prove that the 
grants were made by his predecessor. |p. 2, col. 


Inne fact that the disputed property is situated with- 
in the geographical limits of the zamindar’s estate does 
not necessarily lead to the conclusion that the 
property was originally’ owned by his ancestor and 
given by. him to the Karnams, It isnot incompa- 
tible with the hypothesis that the grants of the 
lands had been made by the Siate to the village 
officers before the estate was conferred upon the 
zamindar. 

The zamindar is a person of importance and 
authority in his estate; and if the karnam of a 
village within theestate does some private work in 
order to please the landed magnate, he does not thereby 
pease to be a public oficer. 


Held, ow facta that theevidence did not, even if 
ig stood unrebatted, sustain the proposition that the 
lands were granted by the appellant's ancestor to the 
Karnams either before, or after, tha seltlement of 

e 


1802. ; 
| W621 & 2 
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Messrs. W. H. Upjohn, K. C., L. De 
Gruyther, K. C., and P. V. Subba Row, for 
the Appellant.. . | : 

Messrs. A. M.. Dunne, K.C., K. V. L. 
Narasimham and- J. M. Pringle, for’ the 
Respondents. 


Sir Shadi Lal.—This a consolidated 
appeal from.a judgment and two decrees 
of the High Court of Judicature at Madras 
dated Frbruary 1, 1929, which reversed 
the judgments and decrees of the Court 
of the Subordinate Judge at Bezwada 
and dismissed two suits brought by tbe 
plaintiff, 

The plaintiff, who has preferred this 
appeal, is the zemindar of a permanently 
settled estate called Chintalapatu Vantu 
(also known as Muktyala), which “is 
situate in the Kistna District of the Madras 
Presidéncy. The circumstances, which 
led to:thé institution of the suits, may be 
shortly stated’ The remuneration of the 
village officers employed inthe permanently 
settled estates and certain other estates 
within the Presidency of Madras consisted 
of grants of lands or assignments of ye- 
venue payable in respect of lands. -This 
mode of remunerating the services of 
village officers, which was sanctioned by 
ancient. practice, continued in force for 
more than a century; but it was sub- 
sequently found to be objectionable. The 
Government consequently decided to pay 
in lieu thereof, certain salaries and 
allowances in cash, and was empowered 
by a Statute of the Madras Legislative 
Council called the Madras Proprietary 
Estates’ Village Service Act (Madras Act 
11 of 1834) to establish in each District 
the village service fund, from which the 
payment was to be made. The village 
officers receiving remuneratien in cash 
were no longer entitled to keep the landg 
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which had been granted to them" for the 
performance of: their duties, and the 
Statute, therefore, authorised the Govern- 
ment to enfranchise those lands from the 
condition of service by thé imposition of 
quit rent. The operative part cf s. 17, 
which conferred this authority, is in these 
berms:—- | 

“if the remuneration of a villege office conrists 
in whole or in part of Jands, or assignments of 
revenue parable in respect of lands, granted or 
continued in respect of or annexed to such village 
oftice by the’ State; the Government. may enfranchise 
the said l+nds from the condition of service by 
the imposition of quit-rent under the rules for 


the time being in force in respect of the enfranchise- pi 


-ment of village service inams in 
permanently settled or “under ] 
Government may lay down in thie behalf; such 
enfranchisement ‘shall, take effect on or after the 


villages not 


date fixed in the notification issued under." s: 19 ` 


for the levy. ofa village service-cess.” 5 


The séction is not happily worded, but 


there can be little doubt that in the case 
of a grant of land made or continued by’ 


the State in respect of, or annexed to, a 
village office, it empowers the Government 
to free the land from the’ liability of 
service and to impose instead a quit rent 
to be paid by the village officer. The 
Legislature did not, however, intend to 
deprive a private proprietor of his right 
to recover the land, if it was granted by 
him or his predecessor-in-interest. This 
is made clear by a proviso to that section, 
which expressly states that “any lands or 
emoluments derived from lands which may 
have been granted by the proprietor for 
the rémuneration of village service and 
which are still ‘so’ held or enjoyed may 
be resumed by the grantor or his re- 
presentative.” + - 

Now, it is common ground that two 
plots of land, which were situate in the 
villages of Kisara and Peddavaram, were 
enfranchised' under the aforesaid section; 
and the orders of enfranchisement were 
made by the Revenue Officer in 190~. The 
lands were in the ‘occupation of two 
__ Village officers who were called Karnams 
and performed the duties of village 
accountants or patwaris. Neither of these 
village officers -was ejected from the 
land, but was allowed to hold it cn pay- 
ment of a quit rent. The appellant claimed 
both the plots of land to be his property, 
‘but his claim was rejected by the Revenue 
Officer who conducted the enquiry. After 
waiting for nearly 12 years he instituted the 
piesent suits to establish his title to the 
lands in qpestion. The Trial Judge al- 
lowed the claim, but on appeal by the 
Secretary of State for India, the High 


such rules as the. 
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Court have dissented from that conclusion 
and dismissed both the suits. | 

The main guestion raisedon this appeal 
is whether the lands were granted tothe 
Karnams by the appellant's ancestor. This 
was the ground, upon which he based his 
claim; and there can be no doubt that, 


if that ground be established, he would - 


be entitled under the proviso referred to 
above to recover the property. It is, 
however, clear, and indeed, it is not disput- 
ed. that it is for him to prove that the 
er nts were made by his predecessor. i 
In order to establish his title, the appel- 
lant had to state when the grants relied 
upon by him were made; and before the 
Revenue Officer who conducted the proceed- 
ings. for enfranchisement, and also in 


‘the plaints presented by him to the Trial 


Court, he definitely stated that: the grants 
were made subsequeut to the Permanent 
Settlement cf 1502. Indeed, he atttempted 
to show ihat.the .lands were granted in 
1834: but the High Court and also the 
Subordinate Judge find that the attempt 
has failed, and that, not only there is no 
evidence to support the allegation of post- 
settlement grants, but there is ample docu- 
mentary proof to refute it. f 
The appellant, having failed to establish 
that the lands were granted after 1802, 


shifted his position in the course of the 


arguments before the Subordinate Judge, 
and put forward a new ground of claim 
namely, that the grants were made before 
the Permanent Settlement, The issue which 
now requires’ determination is whether the 
lands originally formed part of his estate 
and were given by his ancestor to the 
Karnams \efore 1802. On this point he 


has relied upon certain circumstances, 
which, in ‘their Lordships’ opinion, are 
inconclusive. 


It appears that the disputed property 18 
situated within the geographical limits 
of the appellant's estate, but that fact 
would not necessarily lead to the conclusion 
that the property was originally owned by 
his ancestor and given by him to the 
Karnams. It is not incompatible with the 
hypothesis that the grants of the lands had 
been made by the State to the village 
officers before the estate was conferred 
upon the zamindar. Moreover, the lands 
were exempted fromthe payment of land 
revenue before the sellement, and, as held 
by the High Court, the income derived from 
them was not included in the assets upon 
which the permanent land revenue was 


determined in respect of the “camindary in - 


ay 


t 
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1802. The Karnams have been in the 
enjoyment of the rents and profits for more 
than acentury without making any pay- 
ment either to the State or to the zamindar, 
and neither the Revenue Record nor any 
other document furnishes the slightest indi- 
cation that the zamindar was, in any way, 
concerned with the ownership of the property. 

The services performed by a Karnam are 
of a public character, but 
that the Karnams in question have been 
rendering private services to the zamindar. 
The documents, upon which this argument 


is . founded, are of a comparatively recent’ 


date, and there is no evidence to show that 
such services were performed at any time 
before the settlement, or that the grants 
were made for rewarding those services, 
It cannot be disputed that the zamindar 
is a person of importance and” authority 


in his estate; and if the Karnam of a | 


village within the estate does some private 
work in order to please the landed mag- 
nate, he does not thereby cease to be a 
public officer. 
necessitate the inference that the land 
held by him isa grant from a private per- 


~ 800. 


Ome 


It is true that in the case of an ancient 
grant made before 1802 it is well-nigh 
impossible, in the absence of the document 
granting the property, to discover with any 
reasonable certainty the date and other 
particulars of its origin; and there can 
be no doubt that in the present case the 
duty of proving pre-settlement grants by 
the appellant's ancestor is a very diffisult 
one to discharge. But the appellant him- 
self has undertaken that task, and he cannot 
invoke its difficulty in order to relieve 
himself of the burden. ; 

Their Lordships do not think that the 
evidence, to which their attention has been 
invited by the appellant, would, even 
if it stood unrebutied, sustain the 
popra that the lands were granted by 

is ancestor to the Karnams either before, 
or after, the Settlement of 1803, On the 
other hand, there are circumstances which 
throw doubt upon the genuineness of his 
claim. As stated above, it was only a 
few days before the expiry of the statutory 
period of limitation that he brought the 
present suits; and this delay does not show 
that he was anxious to vindicate his rights 
of ownership. When he did institute the 


w suits, he founded his title upon post-sattle- 


ment grants, and this allegation has been 
demonstrated to be wholly wrong. It is 


clear that he bimself was not sure of his 
5 ry 9 


ib is argued, 


Nor does that circumstance. 


HARI v. EMPEROR (P: O.) : 3 


ground, end his change of front at tHe last 
stage cannot but militate against his claim. 
Upon an examination of the. arguments 
presented to thém,- their’Lordships have 
no hesitation in holding that the appellant 
has failed to discharge the onus of proving 
that. the lands in dispute were granted to 
the Karnams by his predecessor-in-interest... 
On this finding the appeal must fail, and 


.it is not necessary to consider whether the 


grants were made or continued by the 
State. Accordingly, their Lordships -will 
humbly advise His Majesty that the appeal 
be dismissed with costs. ` , 

D. : Appeal dismissed. ' `, 
Solicitors for the Aprellant:—Messrs. 
H.S. L. Polak & Co, 4 = 

Solicitors for the Respondents:—Solicitor, : 
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. PRIVY COUNCIL . 
. Appeal from the Sind Judicial 
es Commissioner’s Cotirt 
April 12, 1935 
Lorp ATKIN, Lorp MACMILLAN, LORD 
Wiigat, Ste Lancecor SANDERSON 
AND Sik SnADI Lan 
HARI -APPELLANT 
versus on ` 
EMPEROR -RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 526 
(e), 423 (b) — Sind Courts Act (Bombay Act XII 
of 1866, as amended), ss. 1, 9 (c)—Additional - 
Judicial Commissioner trying accused with jury > 
— Appeal to Judicial Commissioner — Appeal 
heard by Judicial Commissioner and Additional 
Judicial Commissioner — Difference of opinion , 
—Case referred to another’ -Additional , Judicial 
Commissioner—Conviction set' aside—Case transferred 
under s, 528, Criminal Procedure Code, to Sessions 
Judge, not having power to try with jury—Held, order 
must be taken to be under s:*423 (b)—Held also that 
order transferring to Sessions Judge not having power . 
to try with aid of jury was not good, dap Sen Oe 
The accused were tried before the Additional ; 
Judicial Oommissioner of Sind, and a special jury 
of nine jurors. After a trial, six of the accused were 
convicted. The convictedmen then appealed to the 
Court of the Judicial Oommissioner and the appeal -* 
was accepted by the Court as being brought under 
s. 410, Criminal Procedure Code. Under the powers 
of 3. 9 (c) of the Sind Uourts Act, (Bomby Act XII 
of 1366,)the matter was referred by the Judi- 
cial Oommissioner, as the Judges differed, to 
a third Judge. The Additional Judicial Oom- 
missioner, to whom the case was referred, came to 


‘the conclusion that tne trial had been unsatisfactory, 


thai there was a poiut of law upon which the ap- 
pellants were ensitlei to rely as to certain evidence - 
and ne thereupon came to the conclusion, shat the 
Couvistion must bs set aside, and passed the 
following order: “I set aside the cunvictious and order” | 
are-iral ofall the appeliants, and I further order: 
under the provisioas of s. 526 œ) of the Criminal ` 
Procedure Oode, that the case be transferred for 
trial to the Sessions Court of Hyderabad, there to be 


tried by ths Sassiona J udge of ohè of the® Additional 
Sessions Judges ;” i 
Held, (i) that 3.526 had very little to do with this 
case, because it was not necessarily exclusively confin- 
ed to, but dealt with cases which are not in the High 
Court where it may appear to the High Court that 
there ought to_be a transfer. This section did not 
-apply, because this case had first of all tobe got 
back to some Court for trial, Consequently, it must 
be-taken that he had really ordered the case, under 
‘8, 423 (b); : - 
Cii) that it was not necessary to determine whether, 
strictly speaking, the Oourt of the Judicial Com- 
missioner exercising criminal jurisdiction as a Court 
‘of Sassion, or one of the Additional Judicial Com- 
‘missioners exercising jurisdiction asa Court of 
re was a Subordinate Court cr not, [p. $, 
col. 1.]- i 
(iii) that an order of this kind, which’ directed 
that a case which has-originally been heard before 


~ a jury should be re-heard before-a Court without a 


jury was an order that ought not to be made unless 
'ib ig justified by exceptional circumstdrices.. There 
was jurisdiction to make it, but it was obvious that 
it had and was likely—to*have, a very serious effect 
upon the rights of the accused, and his privilege 
which he had previously enjoyed of trial by a jury he 
ought in general to retain. Ka | Ni 

Mr. J. M. Pringle, for the Appellant.. 

Messrs. A. M. Dunne, K: C. and. W. 
Wallach, for the Respondent, N 

Lord Atkin.—This is anappeal in a 
criminal case which has undergone some 
vicissitudes in the Courts in India. 

The appellant with six other persons, 


` was tried at Karachi and was convicted 


$ 


- Bhall be 


‘which intheir Lordships’ opinion, 
not necessary finally to settle, as to the. 


of murder. The accused were tried 
before the Additional Judicial Commis- 
sioner of Sind, Mr, Dadiba Mehta, and.a 
special jury-of nine jurors. After a trial 
lasting five weeks six of the accused 
were convicted.on different parts of the 
charges, , and.*..sentenced. The seventh 
was acquitted. The convicted “men then 
appealed to the Court of the Judicial 
Commissioner and- the : appellant appeals 
by special leave to His Majesty in Oouncil, 
On this appeal -questions have arisen, 
it is 


precise position of the Court of the Judicial 
Commissioner of Sind in its criminal juris- 
diction and in respect of its appellate juris- 
diction. = 


The méaterial-sections are the sections 
of. the Bombay Act No. XII of 1866 as 
amended, which provides; bys. 1: 

- “There shall be 
Court ofthe Judicial Commissioner of Sind which 
shall be highest Court of appeal in civil and eri- 
minal matters in the said province, and which 
the District Court and.: Court of Ses- 
sion of Karachi. The Court of the Judicial Com- 
missioner shall-consist of three or more Judges, 


one of whem shall . be the Judicial Commissioner 
efSind and the others Additional. _Commis- 
pioners”, © ; f 


„Hak v ġaberor PO.) 


for the Province of Sind a 


15610 


By anamending section it was provid 
ed: , I 

“The Judicial Commissioner and Additional 
Judicial Commissioners shall be appointed by 
the Local Government, by whom alone they shall 
be liable to be suspended or removed, ‘They 
shall, within the District and Sessions Division of 
Karachi, each of them exercise all the jurisdiction 
‘and hare all the powersof a Judge of a District 
-Court and of a Sessions Judge”. 


The appeal was brought tothe Court of 


the Judicial Commissioner and was quite ` 


plainly brought, and . accepted by the 
Court as being brought, under s. | 410 
~Oriminal Procedure Code, which provides: 
“Any person convicted on a trial by a 
Sessions Judge or an Additional Ses- 
sions Judge may appeal to the High Court”. 
The appeal was heard before the Judicial 
‘Commissioner and one of the Additional 
Judicial Commissioners. Unfortunately they 
differed, the Judicial Commissioner’ being 
in favour of dismissing the appeal and 
the Addilional Judicial Commissioner being 
in. favour of allowing the appeal. me 


Under the powers of s. 9(c) of the 
Bombay Act, the matter was referred by 
the Judicial Commissioner, as the Judges 
differed, to a third Judge, and it is pro- 
vided that the matter shall be decided 
according to his opinion or re-heardby a 
Bench consisting of three Judges and 
decided according tothe opinion of the 
majority of such Judges. ih 

The learned Additional Judicial Com- 
misioner, Mr. O’Sullivan,to whom the case 
was referred, came tothe conclusion that 
the trial had been unsatisfactory, that 
there was a point of law upon which 
the appellants were entitled to rely as 
to certain evidence which it is unneces- 
sary now to deal with, and he thereupon 
came to the conclusion, first of all, that 
the conviction must-be set aside.- Then 


he had the duty to determine what should - 


be done. His powers in that respect were 
powers under 8.423 0f the Code. What 
he had. power to do on an appeal from a 
conviction was to “reverse the finding and 
sentence and acquit or discharge 
accused, or order him tc be re-tried by 
a Court of competent jurisdiction subordi- 
nate to such Appellate Court”, or “alter the 
finding”, and so forth, What he did was 
this. He said: There mustbe a re-trial. 
Then he said: “I think it is expedient in 
the interests of justice’—probably he 
was referring to s. 526—“that the rę- 
trial of this case should take place 
outside Karachi", His grounds were 
-that all of the present four, Judges of the 


the 


7 


4 
Vee 


~ he thought that they ought not to 
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Court had been associated with the trial 
in one form or another. One of them had 
tried the case; and the other Judge, 
who wasthen there, had been the prose- 
cutor in the lower Court and appeared 
for the Crown in the Appellate Court. The 
Judicial Commissioner, and the Additional 
Judicial Commissioner who was then 
giving judgment, Mr. O'Sullivan, had 
both dealt with the case on appeal and 
take 
part in the re-trial, and there would be 
no Judges available to form the Bench 
in the event of the case going ‘up on 
appeal. This isthe form of his order: 

“I set aside the convictions and order a re-trial 
of all the appellants, and I further order; under tha 
provisions of s. 623(e) of the Oriminal Procedure 
Code, that the case be transferred for trial to the 
S2ssions Oourt of Hyderabad, there to be tried by 
the Sessions Judge or one of the Additional Ssssions 
Judges." 

‘With great respect to the Additional 
Judicial Commissioner, s. 526 has very 
little to do with this case, because it 
seems to their Lordships, not’ necessarily 
to be exclusively confined to, but to deal 
with cases which are not in the High 
~ Court where it may appear to the High 
Court that there ought to be a transfer. 
Under (2), whenever it is made to appear 
to the High Court “that such an order 
is expedient for the ends of justice”, it 
may order “(ii) that any particular case 
or appeal, or class of cases or appeals, 
be transferred from 
subordinate to its authority to any other 
such Criminal Court of equal or superior 
jurisdiction”, That is the provision of 
s. 526 (e) (ii). That did not apply, 
because this case had first of all to be 
got. back to some Uourt for trial. That 
would appear only ‘to be possible to be 
done under s, 423 (b). It ig under that 
7 section that the Judge had the power to 
order are-trial, which it is admitted he 
had power to do, and he had then to 
determine to what Court it ought to go. 
Their Lordships think it must be taken 
that he had really ordered the case, ander 
s. 423 (b) “to be re-tried by a Court of 
competent jurisdiction subordinate to such 
Appellate Court”. 

for the purposes of this case it does 
not appear to their Lordships to be 
necessary to determine whether, strictly 
yspeaking, the Court of the Judicial Com- 
missioner exercising criminal jurisdiction 
as a Court of Session, or one of ths 
Additional Judicial Commissioners exercis- 
ing jurisdiction asa Court of Session is 
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a Subordinate Court or not, because 
everybody in this case has agreed that an 
-order for re-trial has properly been made 
and, if it has properly been made, it 
can only be made under this section. It 
is plain that if the power existis under 
s. 423 to order a re-tria], it was com 
petent to the Court to make the order 
complained of viz., re-trial, by the Sessions 
Judge in the District of Hyderabad. That 
plainly is a Court of competent jurisdic- 
tion subordinate to the Appellate Court. 


In the view that their Lordships take, 
there is no lack of jurisdiction and no 
legal objection to the order which in fact 
directis this case to be heard before the 
Court of the Sessions Judge at Hyderabad, 
and the appeal, therefore, fails upon the 
suggestion that there was any irregularity 
in the procedure. For this purpose it 
must be assumed that there was a right 
of appeal and that it was competent to 
make this order ordering the case to be 
tried before the Court at Hyderabad; but 
the position was, and is, that, whereas at 
Karachi the appellant was tried before 
a jury, and, in their Lordships’ view (as 
is indeed conceded), had a right to be 
tried at Karachi before a jury, in the 
Court of the Sessions Judge at Hyderabad 
he will have no right to be tried with a 
jury. The Sessions Judge in that District, 
in pursuance of the provisions in the 
Code, which authorize the Local Govern- 
ment to direcl that some Sessions Judges 
have power to try by jury and some have 
power to try with assessors, dependent, no 
doubt, upon the conditions of a particular 
district, hears cases without a jury, and 
the appellant, very naturally, takes the 
objection that, while it is quite right that 
there should be a re-trial, it is not right 
that the re-trial should take place ina 
Court in which he loses his right to a trial 
by jury. 


As has been said, there is no legal 
objection that can be taken to the order 
that was made; but their Lordships entertain 
the view that an order of this kind, which 
directs that a case which has originally 
been heard before a jury should | be re- 
heard before a Court without a jury, is 


an order that ought not to be made 
unless it is justified by | exceptional 
circumstances. There is jurisdiction f 


make it, but it is obviousthat if has, and 
is likely to have, a very serious effect 
upon the rights of the accused, and his 
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privilege which he has previously enjoyed 
of trial by a jury he ought in general to 
retain. 


The order in this case when it was 
originally made apreais to their Lordshi,s 
to be an order which could reasonably 
have been made for the reasons given-by the 
learned Additional Judicial Commissioner, 
namely, that it would have been difficult, it 
‘would have been, in fact, impossible tohave 
found a Judge of that Court who was not 
‘already associated with the case. The 


order as made is a lawful order and one ' 


‘which would not ordinarily be interfered 
with by this Board in the exercise of its 
jurisdiction in criminal appeal, but on the 
other hand, their Lordships entertain a very 
strong opinion that, if those circumstances 
have ceased to exist, as it is said that they 
have ceased to exist, so that there is now 
available a Judge of the Judicial Commis- 
sioner’s Court who is in no way committed 
to the case, and who has not expressed an 
opinion about it, it would be proper that, if 
‘application were made fora transfer from 
‘the Court to which it has now been assign- 
“ed, namely, the Sessions Judge at Hydera- 
bad, back to the Court of the Judicial 
‘Commissioner, that application ought to 
receive the very serious consideration, and 
‘favourable consideration, if possible, of the 
Court to whom, the application is made. 
That power is quite plainly given under s. 
“526 (e) (it) or (iit); it does not matter which, 
‘because that again may involve the question 
as to whether the Sessions Court sitting at 
‘Karachi is subordinate or whether it is not 
‘subordinate, which their Lordships do not 
find it necessary to decide. 


Mr. Dunne, appearing for the Crown, has 
told their Lordships perfectly fairly that, 
on such an application being made, he 
appreciates the constraining force of the 
consideration that would be put. before 
the Court by the appellant, and he 
-thinks—he has not, of course, any power 
‘to bind the Court—that that is an applica- 
tion which, after the expression of their 
:Lordships’ view, is not very likely to be 
‘refused. 

Their Lordships think that that is the 
most effective way of dealing with this 
case, and they mustleave it in that 
Posivicn. Lhe result is that, with that intima- 
tion of opinion, they consider that this appeal 
must be dismissed, and they will humbly 
advise His Majesty accordingly, 
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“There will, of course, be no order-as a 
costs. 
Appeal dismissed, 


D, 
Solicitors -for the Appellani:—T. L. 


Wilsun & Co. a 
Solic.tors for the Respondents:—Solicttor, 
India Office. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 395 of 1934 
October 19, 1934 
- ALMOND, J. C., AND Mir AHMAD, A. J.C. 
JUMMA KHAN—APPELLANT 
versus TA 


EMPEROR—OPPOSITE PARTY 

Penal Code (Act XLV of 1860), ss. 300, Exps.1, 4, 
99 and L0- Accused asked by deceased to go out to 
fields with him—Accused thinking it to be offer for 
unnatural intercourse, using his dagger with fatal 
result—lf .grave and sudden provocaion— Criterion 
for applying kap. 4 is position of parties with respect 
to arms — Deceased unarmed—Accused causing one 
grievous hurt—Held, offence was murder—Deceased 
made helpless by being disarmed—Right of private 
defence to accused — Criminal trial—Conriction not 
solely on confession—Court is not bound to 
confession in toto 

Mere invitation to the accused to accompany the 
deceased to the fields does not necessarily mean that 
‘the deceased meant to invite himfor unnatural 
intercourse and if the accused deduced from it a 
suggestion to vhat effect, and uses his dagger on the 
deceased with fatal resulis, it cannot be suid that he 
had received grave and sudden provocation in the 
matter and as such hiscase is not covered by Exp. 1 
of s. 40.1, Penal Code, : 

The number of wounds is not the criterion, but in 
fact the position of the two combatants with regard 
to their arms and also the use of those arms are the 
consideration to be kept in mind when applying 
Exp. 4 to s. 300, Feual Code Consequently where 
the deceased is not, armed but the accused is and 
he causes grievous hurt to the deceased with fatal 
results by causing only one wound, he is not pro- 


tected by Exp. 4 of s. £00, Penal Code, and the offence 


committed 1s murder. [p. 1V, col. 1.) 

Where the deceased 1s made helpless by being 
disarmed by the accused, the accused has no right 
of private defence by causing injuries to the deceas- 
edfor anassault made previous to the disarming. 

Where the conviction does not solely rest on a 


confession but it rests on the dying declaration and — 


the circumstantial evidence also, the Court is not 
bound to accept the confession in . toto, [p. 8, col, 
2.] a 


OG. A. from an order of the Second Ad- 
ditional Session Judge, Peshawar, dated 
Sepiember 21, 1934. 


Mr. M. Abdul kab Nishtar, for the Ap- 


pellant. 
Mr. Raja Singh, forthe Orown. 


Judgment.—On May-e20, 1934, at 


‘about o P. M. Sadiquila e was wounded 


accept - 
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outside the shop of Hukmat situated in 
Maini village within the limits of the 
Swabi Police Station, Peshawer District. 
The shop has got houses towards the west 
and partially towards thenorth and south. 


“On the eastern side of it are lands which 


are used for agricultural purposes. Sadi- 
quila walked from the place of occurrence 
to the shop of Lalchand which is situated 
at 152 paces and close to his own house, 
wherehe fell. The hue and cry brought 
out the villagers whose hujras and houses 
are close tothe place where the deceased 
had reached. Amongst them was Subedar 
Khushal Khan who took down his dying 
declaration. Sadiqualla charged Juma: 
Khan accused with having caused the 
wounds on his person. Sadiqulla was then 
put ona cot and taken tothe thana, which 
is 11 miles from the village. On the way 
near Baja village he expired and conse- 
quently the First Informaticn Report was 
made by She- uila, his brother. In this 
report Juma Khan was charged with the 
offence of murder. It was said that he and the 
deceased had fallen out over the question 
of drinking waler. Each of them said 
that he would have the first turn and in the 
dispute which arose Juma Khan was said to 
have dealt dagger blows io Sadiqulla. The 
reporter siated that there was no previous 
epmity. He also informed! ihe Police that 
Subedar Khu-hal Khan hal recorded the 
dying declaration of-his brother. 

The Police went to the village. The 
accused was absent. He was prcduced the 
next day by his brother-in law when blood- 
stains were detec'ed’ on -his pyjama. The 
Sub-Inspector also found bioodstains out- 


side the shop of Hukmat extending to a 


pile of stones and then from there he 
found a trail right up tohe shop of Lal 
Chand. He took scrapings from the wall 
of the shop and also the pyjama and 
sent them to the Chemical Examiner. The 
latter reported that they were smeared with 
human blood. In the meantime Juma 
Khan made a confession to Lieut. Abdul 
Hamid Khan on May 23, 1934, -He admit- 
ted- having stabbed the dedéeased. He 
said: that the deceased was enamoured of 
him, and that having met himon the even- 
ing of the occurrence near the heap of 
stones, he asked him to go with him to 
the fields. On inquiry he said that he 
had some business with him. The accused 
refused to gocn the ground thit he had to 
go home and take food. Thereupon tha 
deceased cayght hold ofhim by his shirt 
in order toemake him go, Accused stated 
e e l 
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that he inferred that the deceased intends 
ed to commit an unnatural offence on himi 
The deceased then ‘drew out a knife to 
threaten and was about to attack the 
accused when the latter caught hold of his 
hand and wrested the knife from him, 
He used the: knife on the dead in self- 
defence, The accused absconded to 
Tribal Territory and came back later on 
to surrender, The Police challaned Juma 
Khan who was committed tothe Sessions 
Court where he stood his trial for an 
offence under s. 302, Indian Penal Code 
The accused admitted at the trial that he 
had murdered the deceased and stuck to 
the confession which hehad made. For 
the first time he added that he was injured 
on his hand by the deceased with the 
knife and thatthe deceased had also bent 
downto pick up astone to fling at him 
after he had been disarmed. ; 
The doctor examined Sadiqulla ‘on May 
21, 1934, and found (1) ‘an incised stab 
wound on the right chest below the middle 
third of the collar bone, 24 inch from the 
middleline and (2) an incised wound 3x} 
on the back of the right forearm middle 
third, muscles cut. Right pleura and right 
lung were injured and the injuries caused 
his death, The stomach contained a 
little amount of nearly digested food. 
According to the Surgeon the two injuries 
noted above were the result of two 
separate blows with the same weapon and 
No, 1 was fata]. The victim could bave 
lived and spoken for an hour or: two. 
Juma Khan was also found to have an injury 
on him. It was a scabbed area 4. inch in 
diameter on the inner side ofthe front sur- 
face of the left hand just below the root. 
The wound was dented and there was 'a 
scratch outer to it and must have been 
caused with a serrated weapon like a sic- 
kle. The duration according to the doctor 
was three to five days und the accused 
was examined on May 24 1934. The 
doctor was definite that the injury could 
not have been caused with asharp point- 
ed weapon and that it was at any rate 
superficial, Abdul Rahman, a servant of 
Hukmat, was also sent: by the Police for 
examination and. was found to have two 
scratches, one on the collar bone’ and an- 
other on the right shoulder. They were, 
according to the doctor, caused durirg a 
struggle. The doctor, was specially asked 
about the age of the accused and on exa- 
mination in Court he was, of opihion 
that he was about 18 years old. J-ieut. 
Abdul Hamid Khan proved the confession 
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and Subedar Khushal Khan the* dying 
declaration. Sherulla proved the First In- 
formation Report and Moza Khan said that 
he was told by the deceased on thes pot that 
he was wounded by Juma Khan. Khawaja. 
Mohammad Lambardar gave evidence that 
there was illicit love for Hukmat in the 
deceased and accused and that they were 
therefore jealous of each other, This man 
admits that he is bound over with Taj 
Mohammad Khan who isa brother-in-law 
of the accused. In addition to what was 
done by him during the investigation and 
referred to above, the Sub-Inspector was 
asked about Hukmat and he said that 
he is a beardless lad of about 15. Two 
witnesses were also produced who said 
that they had actually witnessed the stab- 
bing. The Sub-Inspectcr admitted that 
i tecorded iheir statements-on May 22, 
1934. 

The aseessors returned a unanimous ver- 
dict of not guilty. They were of opinion 
that the boy was attacked for scdomy and 
had therefere every right to cause the 
déath of his assailant. The learned Sess- 
ions Judge rightly rejected the testimony 
of the two eye-witnessess but held that 
the other evidence was sufficient to jus- 
tify the conclusion that the accused de- 
liberately murdered the deceased on ac- 
count of the jealousy over Hukmat, and 
that the story about sodomy was false. 
He therefore found him guilty under s. 
302, Indian Penal Code, and sentenced 
him to death. The accused appeals and 
the sentence is also before us for con- 
firmation. The fact that it was at the 
hands of the accused that the deceased 
received the two wounds is not disputed 
by the learned Counsel who appeared for 
the appellant. He pleaded that as there 
is no other evidence as regards the act- 
ual cecurrence, the confession of the ac- 
cused should be accepted in its entirety 
and consequently the benefit of s. 10) 
(fourthly) should be extended to him on 
the ground that he had every right to 
cause the death of the deceased, when he 
was arsaulted with the intention of com- 
mitting sodomy on him. He also suggest- 
ed that even if a mere suggestion of 
sodomy was made to the accused, he was 
protected by Excep. 1, because it must 


have caused him grave and sudden pro- ` 


vocation. As an alternative, he took the 
line that Except. 4 applied, because the 
sccfised did not cause more than one se- 
rious wound on the deceased in order to 
get rid of him. Lastly, he pleaded that 
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it was not a case for capital punishment 
on the ground of age and also on the 


ground that the motive was shrouded in. 


mystery. 


In our opinion the most important point 
to be decided in this case is whether 
there is anything toshow that the decea- 
sed assaulted the accused in order to 
force him to submit to any unnatural 
offence. Of course the onus was cn the 
accused to prove this, when otherwise it 
was established by the dying declaration 
and the blood on his clothes that he had 
committed the murder. He has produced 
no defence. His Oounsel has tried to 
show that the assault could have been 
made at that time and place. He has 
urged that it was rather late and that 
there were fields on the east. He has 
pointed out that the deceased went up to 
the shop of LaleHand and yet no one came 
to his help which showed that the place was 
rather lonely. The tenderness of tke age of 
the accused was used as an argument to 
prove that perhaps ithe deceased was 
tempted, and the fact that no reliable 


motive was suggested by the prosecution: 
. was adverted toin order to establish the . 


proposition that they were suppressing the 
truth. In addition to these-factsthe wound 
on the hand of the accused was relied on 
as a circumstantial corroboration of thestory 
put forward by him. But the chief plank 
of the defence was the confession which, 
it was stressed, should be given weight 
and believed, although it is not supported 
by ocular evidence, 


Weregret we cannot agree with the learned 
Counsel for appellant that an assault was 
actually made on the accused for forcing 
him to go to the fields and agree to -be 


used by the deceased. There is no evi-~ 


dence whatsoever on this point except 
the confession of the accused and 
details given therein are not supperted by 
the surrounding circumatances. 


conviction does not solely rest on it, but 
it rests on tbe dying declaration and the 
circumstantial evidence. But even if we 
were to depend upon the confession only, 
we will presently showthat there are indica- 
tions that the story given in that document is 
hightly probable. In the first place even the 
accused did not go to the length of stating 
that sodomy was openly suggested to him. 
He says that the just inferred’ from the 
óffer that -the deceased: had £n evil inten: 


the” 


We do” 
not think we are bound to accept the 
confession in toto, because in this case the ` 
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tion. Again, the accused avers that the 
deceased took out aknife and he wrested 
it from him. He hasimproved upon it in 
Court by stating that during the struggle 
the deceased wounded his hand. Now, it 
is highly improbable that a young boy of 
18 should be able to seiz6 a knife from 
a grown-up man of 25. Next, we have the 
definite opinion of the doctor that the 
instrument with which the wound on the 
hand of the. accused was caused must 
have keen serrated. The knife, which was 
taken from the deceased, was admittedly 
used by the accused on him and we know 
that the wounds on the deceased are 
clean cut, The story, therefore, that the 
knife was whipped out by the deceased 
and was taken from him by the accused 
also falls to the ground. The wound on 
the hand of the accused was most probably 
caused when cutting clover or some other 
crop. It is on the left and can be caused 
when the crop is held in that hand 
and the sickle is used by theright. The 
doctor makes the duration of this wound 
three to five days. No doubt if it is three 
days, then it would be on the day of the 
occurrence. But then there is nothing 
to preclude the possibility of its having 
come into existence five days before, and 
the fact that the sickle was not suggested 
either by the prosecution or the defence 
finally rules out the utility of this wound 
as evidence in the case. f 

Last but not the least is the important 
point that the accused, according to his 
statement, was dragged by the decezsed. 
He says that he was held by the shirt 
and yet no torn ehirt was produced or 
found on the accused to corroborate his 
story of assault, The stone-throwing is an 
after-thought. It was for the first time 
introduced at the trial and we agree with 
the learned Sessions Judge that it does 
not merit any consideration. The sun set at 
7-25 p. m. on May 20, 1934. It cannot, 
therefore, be said that 8 o'clock was rather 
a late hour. In fact every one would ke 
about at that time because it is generally 
at this hour that the camindars are free. 
There: is no evidence that no one came to 
the help of Sadiqulla when he was going 
towards his house. Ia fact Jot of people 
came to him. He was going in the direc- 
tion of his house and it was perhaps by 
the time that he reached Lalchand’s shop 
that every one took notice of him, The 
distance. of 152 paces is certainly not 
very great,e,and the argument of the 
learned Cotnsel -does not appeal to us 
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that the’ mere fact that he was’ able to: 
go that distance, shows that no one could 
be attracted from fhe two hujras which 
were close by and the large number of 
houses lying to the north-west and south 


of Hukmat’s shop. Blood was found outside 


Hukmat’s shop and not inside it, showing 
that the incident happened outside in the 
street, We cannot believe that a man of 
25 would dare to assault a boy of 18, par- 
ticularly when the formeris a blacksmith 
and the latter is a Khan, out in the street 
at 8p. m. in May to force him to submit 
to sodomy. The accused would have raised 
a hue and cry and the whole of the village 
would have been on the scene. 


Moreover if the statement of the accused 
is believed that hé disarmed the deceased, 
we do not see how he can claim the 
right of private defence, for he had every - 
chance of having recourse to public autho- 
rity by running away from the place to 
the nearest hujra and reporting the matter 
to the lambardar. It appears tous that 
the theory of stonethrowing was brought 
in to meet this point by showing that the 
apprehension continued after the knife was 
taken. Section 99 would in there cir- 
cumstances control s. 100, and even if it 
were presumed that there was some sort 
of assault, the right of private defence of 
person would cease after the deceased had. 
become helpless in the matter. On the 
whole, therefore, we are perfectly satisfied 
that there is nothing to suggest that the 
deceased was using violence to the accused 
to achieve the alleged object. Now we 
turn to the argument that Eacep. I and 
Excep. 4 apply to the case. As regards 
Excep. 1, we do not think that the accused 
(deceased ?) directly asked the accused 
to agree to be sodomised. The accused 
does not say this himself, and there is no 
reason why we should presume a fact 
which he does not himself allege. Mere 
invitation to accompany the deceased to 
the fields does not necessarily mean that 
the deceased meant mischief; and if the 
accused deduced from it a suggestion to 
that effect, it cannot be said that he had 
received grave and sudden provocation in 
the matter. It is doubtful whether a mere. 
indecent overture in itself would be. 
covered by Excep. 1, but in the circum- 
stances we -dó not- propose to discuss -this 
aspect of the case. 


We have already held that {he decéased 
was not armed and that the story of 


accused to that effect is incorrect. The 
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positiott of the deceased and theraccused 
was,‘ therefore, obviously not equal in the 
contest. The accused -used a knife on an 
unarmed man and took undue advantage, 
which takes away the benefit of Excep. 
4. We do not agree with the learned 
Counsel that the fact that one serious 
wound was caused entitles the accused to 
claim that he has not taken such advantage. 
Two wounds were caused, one on the 
arm which did not happen to be grievous and 
the other on the chest which was fatal. 
Clearly, therefore, the accused was not 
very merciful to the deceased. However 
in our opinion the number of wounds is 
not the criterion, but in fact the position 
of the two combatants with regard to their 
arms and also the use of those arms are 
the considerations to be kept in mind when 
applying Excep.4. There is no reascn, 
therefore, to apply this exception also. 


_ Having discussed the arguments of the 
learned Counsel, we now propose to give the 
view which we take of the affair. We 
are of opinion that the accused and the 
deceased were together outside Hukmat’s 
shop as many villagers are at that time 
of the day, and it is possible that the 
accused may have been asked by the 
deceased to go out to the fields with him. 
Ib is also possible that the accused may 
have suspected. that the deceased had a 
love for him which he would not openly 
make. The suggestion of the deceased, 
who was rather a low-class man, to the 
accused to go out: to the fields may 
have been interpreted by the accused in 
his mind to be an offer of illicit intercourse, 
and incensed at the suggestion the accused 
used his dagger on the deceased’ with 
fatal results, This explanation fits in with 
the conduct of the accused in running 
away at the moment and surrendering 
only after a defenee had been made for 
him by his relations. We do not agree 
with the learned Sessions Judge that the 
parties were lovers of Hukmat, because 
Khawajia Mohamed, Lambardar, the only 
witness to this suggestion, is an enemy of 
the accused and there is no other evi- 
dence in support of this theory. 


For the reasons given above we have no 
hesitation in maintaining the conviction 
of Juma Khan under s. 302, Indian Penal 
Code. As regards the sentence, taking into 
consideration the absence of motive and 
the age of the appellunt, we consider that 
the sentence of transportation for life would 
be enough, and we commute the sentence 
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of death accordingly. To this extent the 
appeal is accepted, 
D. _ Order cccordingly. 





OUDH CHIEF COURT 
Privy Council Appeal No. 17 of 1934 
April 30, 1935 
SRIVASTAVA AND Z'a-ut-Hasan, JJ. 
BISHESHWAR BAKHSH SINGH 
DEFEND ANT—APPELLANT—APPLIOANT 
versus 
Thakur BISWANATHSINGH AND OTHERS 
— PLAINTIFFS — RESPON DENTS— OPPOSITE 
PARTIES 
Civil Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy Council — High Court upholding the 
question of adoption but varying in favour of ap- 
plicant the value of movables in suit—High Court's 
decision, if one of affirmance or variance 
Where the decision of the trial Court relates not 
only to the question of adoption but also to the 
question of the value of the movables in suit and this 
decision is upheld by the High Court as regards the 
matter of adoption but modified as regards the value 
of the movables in favour of the applicant, the 
decree of the High Court in form as well asin aub- 
stnace varies the decree of the lower Court as regards 
aportion of the subject-matter of the dispute 
between the parties. In these circumstances on the 
language of the last paragraph of s. 110, Civil Pro- 
cedure Code, the decree of the High Court is nota 
decree in affirmance of the decision of the lower 
Court. The applicant is therefore entitled to appeal 
to His Majesty in- Council as a matter of right. 
Annapurnabai v. Ruprao <l), relied on. [p. 11, col. 2.) 
[Case-law considered.]. i 
Application for leave to appeal to His 
Majesty in Council. : 


Mr. M. H. Kidwai, for the Appellant. 

Mr. Radha Krishna, for the Respondents, 

Judgment—This is an- application by 
the defendant for leave to appeal to His 
Majesty in Council. It arises out of a 
suit brought by the plaintiffs for posses- 
sion of an estate known as Mindauliin 
the Hardoi District and certain movables. 
The plaintifis claimed title to the prop- 
perties in suit as reversioners of the last 
male owner. The defendant claimed to 
have been adopted by the widow who 
was last in possession of tho estate. The 
trial Court held the adoption not proved 
and further that the widow had no autho- 
rity to make it. He found the plaintiffs 
entitled only to a ten annas share in the 
estate and decreed the plaintiffs’ claim 
to that extent. He further ordered that 
in case the defendant failed to deliver to 
the plaintiffs their sharein the movables, 
the plaintiff would be entitled to recover 
from the defendant the sum of Rs. 9,455-3-9 
being the othe of the vilue of the 
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-movables in suit. The defendant appeal- 
ed to this Court and a Bench of this 
Court in agreement with the lower Court 
held that the defendant had failed to 
establish his case about adoption. As 
regards the movables this Court reduced 
their value from Rs. 15,144-6-0 to Rs. 6,500. 
As a result of this the decree of the trial 
Court was modified to this extent, namely 

' ‘that in case of the defendant's default in 
delivering the movables in suit it was 
ordered that the plaintiffs would be en- 
titled to recover from the defendant the 
sum of Rs. 4,062-8-0 instead of Rs. 9,455-3-9. 
In all other ‘respects the decree of the 
lower Court was upheld. 
` The defendant seeks to question the 
decision as regards matters relating to 

.adoption. The parties are agreed that the 
value of the subject-matter of the suit 
in the Court of first instance as well as 

‘of the subject-matter in dispute on appeal 

“to His Majesty in Council is over Rs. 10,000. 
The applicant claims thatthe decree of 
this Court has varied the decree of the 
lower Court and therefore he is entitled 
to appeal as of right. The plaintiffs 
opposite party, on the other hand, contend 
that as the variation made by this Court 
-was in favour ofthe applicant, and as the 
proposed appeal is confined to the ques- 
tion of adoption in respect of which the 
decree of the trial Court was upheld by 

‘this Court, the decree must be regarded 
as one of affirmance, and the leave for 
appeal must be refused as the appeal 
does not involve any substantial question 
of law. We must say at once that in 

‘our opinion no substantial question of 
law is involved in the appeal. The only 
question is whether “the decree or final 
order appealed from affirms the decision 

‘of the Court immediately below the Court 
passing such decree or final order" within 
the terms of the last paragraph of s. 110 of 
the Code of Civil Procedure, The argument 
on behalf of the opposite party that the 
applicant can have no just grievance 
when the variation has been made in 
his favour and that the appeal being 

‘confined to a matter on which both the 
Courts have concurrently found against 
the applicant, the decree is virtually one 
of affrmance, is no doubt: attractive. But 
it seems to us that we should not allow 
our judgment to be influenced by any 

‘general or a priori considerations and must 
base our opinion strictly on the terms of 
the Statute. The decree of this Court in 
terms modifies the decree of the trial 
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Court: The decision of the trial Court 
related not only to the question of adop- 
tion but also to the question of the value 
of the movables in suit. This decision 
was upheld as regards the matter of 
adoption but modified as regards the 
value of the movables. Can it in these 
circumstances be said that the decree of 
this Court affirms the decision of the lower 
Court? It appears to us that the ques- 
tion can admit only of one answer. It 
may be that such a case was not thought 
of by the Legislature, but whatever might 
have been the intention we are bound to 
give effect to the language of the Statute 
as it stands. The decree of this Court 
in form as well as in , substance varies 
the decree of the lower Court as regards 
a portion of the subject-matter of the 
dispute between the parties. In these 
circumstances, on ne langueee of the 
ast paragraph of s. 110, we feel constrain- 
a io hold that the decree of this Court 
is not adecree inaffirmance of the decision 
of the lower Court. Moreover, the matter 
seems to us to be concluded by the deci- 
sion of their Lordships of the Judicial Com- 
mittee in Annepurnabai v, Ruprao, oll. A. 
319 (1). In this case the plaintiff instituted a 
suit for possession of half the property of one 
Shankar Rao Patel and alleged that he 
had been adopted by Patel’s senior widow. 
He denied the adoption-of defendant No. 2 
by defendant No. 1 who was the junior 
widow ofthe aforesaid Patel. The trial 
Court held that the plaintiff's adoption 
was proved and that the alleged adoption 
of defendant No. 2 was not proved. It 
further held that the plaintiff was bound 
to provide maintenance for defendant 
No. 1 at. the rate of Rs. 800 per annum. 
Upon appeal tothe Court of the Judicial 
Commissioner ofthe Central Provinces the 
decree was modified by increasing the 
maintenance from Rs. 800 to Ra. 1,200 per 
annum. In ali other respects the deeree 
was affirmed. The defendant’s applica- 
‘tion for leave to appeal to the Privy 
Council was dismissed by the Judicial 
Commissioner on the ground that the 
appellate decree had substantially afirm- 
ed the decree of the trial Court and that 
‘no question of law was involved. Onan 
‘application made for special leave to 
appeal Sir George Lowndes contended that 
the petitioners had a right of appeal to 
the Privy Council under ss. 103 and 110 
of the Code of Civil Procedure. Hg argued 

(t) 88 Ind, Cas, 504; 51] A 319: 51 O 969; AIR 
1925 P O 60 (P O), ca 
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that the Appellate Court did not -affirm 
the decree of the first Court but varied it 
and consequently it was not material 
under s. 110 whether any substantial 
question of law wasinvolved. Hefurther 
stated to the Court that 

“Having regard to the concurrent findings the 
petitioners desire to appeal only with regard to 
the amount of the maintenance. 

Their Lordships t 
ove and may be reproduced in full: 

“In the opinion of their Lordships the conten- 
tion of the petitioners’ Counsel as to the effect of 
s. 110 of the Code of Civil Procedure is correct, 
and the petitioners had a right of appeal, They 
should have special leave to appeal but it should 
be limited to the question as to the maintenance 


allowance. | 
“Their eer ee His 
jasty accordingly. 
ka has Ween: argued that this case is 
distinguishable as the leave to appeal was 
limited to the question of maintenance 
only in respect of which the Judicial 
Commissioner had varied the decision of 
the trial Court. It seems to us clear from 
the statement of Sir George Lowndes, which 
we have quoted above, that the leave in 
that case was-limited to ths question of 


will humbly advise 


‘maintenance because the. applicants did 


not want to appealon cther points. This 
circumstance cannot, in our opinion, affect 
the unqualified approval given by their 
Lordskips to the contention of. Sir George 
Lowndes astothe effect of s. 110 of the 
Code of Civil Procedure. 

The cases cited atthe bar show that 
there exists a conflict of judicial opinion as 
regards the construction to be placed on the 
decision of their Lordships of the Judicial 
Committees in Annapurnabai v. Ruprao, 51 
I. A. 319 (1) ag: also in regard to the inter- 
pretation to be placed on the language 
used in 8. 110 of the Code of Civil Pro- 
cedure, but it seems to us that the weight 
of authority isin favour of the view taken 
by us. In Kamal Nath v. Bithal Das, 44 
A. 200 2), and Chandrashekhar v. Ameer 
Begum, A. I.R. 1922 All. 243 (3), both of 
which cases were decided before the deci- 
pion of their Lordships of the Judicial Com- 
mittee in Annapurnabat v. Ruprao, 51 I. 
A. 319 (1), it was held by the Allahabad 
High Court thal an appeal to His -Majesty 
in Council will not lie against a decree 
which, in so far asit modified the decree 
of the Court below was in favour of the 
would-be appellant, but, in so far as it 
was against the would-be appellant, agreed 
with the decree of the Court below. But 

(2) 64 Ind. Cas, 9,6; 44 A 200: 20 ALJ 9;AIR 


2 All. 89, 
ts 66 Ind, Gas. 721; A I R1922 All, 243, 
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in asubsequent case Nathu Mal v Raghubir 
Singh, 54 A. 146 (4), a Full Bench of the 
Allahabad High Court took a different 
view and Sulaiman, A.C. J. in his judg- 
ment referring to thecase of Annapurna- 
bai v. Ruprao, 51 T. A. 319 (1}, remarked 
that this case by implication overrules the 
cases of Kamal Nath v. Bithal Das, 441. A. 
200 (2) and Chandrasekhar v, Ameer Begam, 
A. I. R. 1922 All. 213 (3). 

In Jamuna Prasad Singh v Jagarnath - 
Prasad Bhawot, A. I. R. 1929 Pat. 561 
(5), the Patna High Court held that 
where a decision of the Appellate Court 
affirms part of the decree of the lower 
Court and is at variance as to a part, 
it is nota decree of affirmance and an 
appeal to His Majesty in Council against 
such a decree will not be limited tothe 
part at variance. They also interpreted 
the decision of their Lordships of the 
Judicial Committee in Annapurnabai v. 
Ruprao, 511. A.319(1),in the same way 
as it has been interpreted by us. 

In Raja Sree Nath Roy Bahadur v. 
Secretary of Slate for India, 8 C. W. N. 294 
(6) it was held by the Calcutta High Court 
that where the applicant desires to appeal 
tothe Privy Council against the decision of 
the High Court only in so far as it 


-affirmed the decision of the Court below 


and not as regards the portion which was 
varied in the appeal, the decree? should 
be treated asa decree of affirmance of 
the first Court’s decree as regards the 
subject-matter of the proposed appeal, and 
leave ought to be refased, if there wasno 
question of law involved in the appeal. 

In Narendra Lal Das v. Gopendra Lal 
Das 310. W. N. 572 (7), Rankin, O, J., re- 
ferring to the Privy Council decision in 
Annapurnabai v. Ruprao 51I. A. 319 (1), 
remarked as follows:-— 

“The High Court, however, treated: the case as 
one where the two Courts in ‘India’ had been in 
agreement and refused léave to: appeal, The Privy 
Council appears to have been clearly of opinion 
that that was notsoand it dcesseem tome therefore 
that the particular application made in Sree Nath 
Roy's case,8 O, W.N. 294 (6)fof the principle that 
you have to haveregard to the subject-matter of 
dispute in appeal to .the Privy Council must be 
taken as overruled.” 

He further went on to remark: 

“It appears to me that the case of Annapurnabai v. 
Ruprao, 51 A. J.A. 319 11) is not in itself a sufficient au- 
thority to justify this Court in abandoning the principle 
which it has with other High Courts acted upon; 

(4) 135 Ind. Oas. 231; 54 A 146: (193!) ALJ 978; 
Al R 1932 All 65; Ind. Rul. (1932) All. 58. 

©: 137 Ind. Oas. 193; A I R 1929 Pat. 561.” 

(6)80 WN 294, ‘ 

(7) 103 Ind Oas. 65; 31 OW N 572; 480 L J 426; 
Al R1927 Cal, 543, ° 
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that is to say, I do not think that it shows that 
it is an erroneous view that we have to look to the 
substance and see what is the subject-matter of 
the appeal to His Majesty in Council. I have, 
I confess, some doubt.as to whether in the end 
even that principle would be found to be in 
accordance with the construction to be put upon 
s. 110 but this Court and other High Courts have 
for many years acted upon’ that “principle and 
I am not prepared to accept the: case of Annapurna- 
batv. Ruprao, 51 J, A. 319 (1) as. going fùr- 
ther than this that where there is a dispute 
as to the amount of the decree or as to the 
amount of damages the reasoning of: Sree Nath 
Roy’s case, 8 ©. W. 7N. 294 (6) is not a 
correct application of that principle, «We may take 
it, I think that where the amount is a question 
in dispute, the fact that the Oourts differ and 
that the higher Court differs in favour of the 


applicant does not mean that the decision is one,- 


of affrmance, but I am not in a case of this kind 
prepared to say that because on a totally different 
point, namely, a point about the share, the ap- 
plicant has succeeded and succeeded altogether so 
that he has no further grisvance in that matter, 
he can without showing a substantial question of 
Jaw have a right to litigate upon other 
upon which both the Courts have been in agres- 
ment,” 

As we have already remarked we are 
unable to find any support in the terms 
of s. 110 for drawing a distinction 
between a- variance on a point under 
appeal and.a variance on a different 
point for the purpose of determining 
whether the decision is one of affirmance 
or not. Of course a variation on a question 
of costs or other subsidiary matters stands 
on a different footing. 

In Asa Ram v. Kishen Chand, 11 Lah. 
465 (8), the Lahore High Court also 
‘doubted the correctness of the Calcutta 
decisions in view of the decision of 
their Lordships of the Judicial Com- 
mittee in Annapurnabat v. Ruprao, öl 
J. A. 319(). For the rest the facts of 
that case are different inasmuch as there 
were two appeals, and although a con- 
solidated .decree was drawn ‘up, it was 
held that in reality there were two decrees. 
It is not necessary for us to express any 
opinion: in respect of* sucha case. 

We believe thatthe view adopted by.us 
has also been acted upon in this - Court 
for many years. For instance in the 
Gangwal case Dulahin Jadunath Kuar was 
held entitled:to appeal to the Privy 
Council as of right even though- the 
variation which had been-made.in appeal 
was,in her favour (P. C. Appeal -No. 38 
of 1927, decided on January’ 20, 1928), 

-We ‘are not ‘aware of any -case and 
none has been cited in which a contrary- 
view, might have been taken by. this Oourt. 

(8) 123 Ind, Oas. 523; 11, Lah; 465; 31 P L R 236;. 
Ind, Rul. (1938) Lah, 443; AIR 1930 Lah, 554, 
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For the above reasons we are of opinion 
that the decree of this Court did not 
affirm ths decision of the trial Court. 
The applicant is, therefore, entitled to 
appeal as a matterof right. We accord- 
ingly order that. the applicant should be 
granted a certificate that as regards the 
value -and nature, the case fulfils the re: 
quirements of s. 1iQ of the Code .of Civil 
Procedure. No order as to costs. 

De Order accordingly. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 621 of 1931 __ 
January 23, 1935 i 
TEK CHAND AND SKEMP, JJ. 
SULTAN KHAN AND OTAERS— 
_ PLAINTIFFS— APPELLANTS 
VErsSus 
Master ZIA-UD-DIN AND OTAERS— + 
DEFENDANTS—RESPONDENTS ~, 
Court Fees Act (VIL of 1870), Sch. II, Art, 17— 
Person not party io deed suing to have it declared void 
—Court-fee payable on suit, 5; ; 
Where a person who is not a party toa deed sues 
to have it declared: void, Art. 17, Sch. JT, Court Fees 
Act applies and a court-fee of Rs. 10onlyis sufti- 
cient, j `- $ 
The plaintiffs claiming to bə worshippers of a 
shrine brought a-èuit for a declaration that certain 
shops and other property described in ithe plaint 
were wakf, that the sale of a portion of this property, 
which was effected by defendants was void“ and 
invalid and that the defendants had no right to” 
fritter away the said wakf property in any way. 
The plaintiffs were not parties to the sale transaction 
and it was admitted, that if they succeed in proving 
their allegations and the declaration.askedfor is grant- 
ed to them, they themselves’ will not be put in posses- 
sion of the property. They claimed to be some of the 
worshippers of the shrine and as such sue to have 
the interests of the institution protected:: 5 
Held, that ad valorem court-fee was not necessary. 
and that Art, 17, Sch. II, Court Fees Act applied and 
hence court-fee of Rs. 10 was sufficient. Ganeshi 
Lal v. Beni Pershad (1), Amin Chand v. Sant Murli 
Dhar (2), Nihal Devi v. Rai Chuni Lal (3) and 
Karam Chand v. Uma Dat-Hans Raj (4), relied on. 
Beli Ram v. Ishar Das (5), Baburao v. Balajirao (6), 
and Sukh Dial v. Durga Das (8), distinguished. 
F.C. A. against a decree of the Court of 
the Sub-Judge, Lahore, dated January 8; 
1934. l K 
Messrs. Kahn Chand and S. M, Saddozai, 
for the Appellant. ` = 
Messrs, Abdul Aziz and Dhanpt Rai, for 
the Respondents. ' ; 


Tek Chand, J.—The plaintifs, claiming 
to be worshippers of a shrine known as T'akya: 
Kabutar Shah, situated in Chunimandi, 
Lahore City, brought a suit for a declara- 
tion that certain shops and ether property. : 
described in the plaint were wakf, that the 
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sale of a portion of this property, which was 
effected by defendants Nos. to 8 in 
favour of defendants Nos, 1 to 3 (also have 
since transferred a part of it to defend- 
ant No. 16) was “void and invalid and that 
the defendants-had no right to fritter away 
the said waif property in any way.” The 
plaintiffs valued the euit for purposes of 


jurisdiction at Rs. 20,000, but paid a court- - 


fee of Rs. 10 only.” The vendees raised 
several pleas, one of which was that `.the 
plaint was inadequately stamped .as the 
guit was one for declaration and con- 
sequential relief, and, as such was governed 
by s. 7 (iv) (e) of the Indian Court Fees 
Act, according to which the plaintiffs should 
have paid ad valorem court-fee on the 


value fixed by them, which was Rs. 20,000. . 


The learned Sub-Judge upheld this objec- 
tion, he being of the opinion that the 
suit was not for a declaration simpliciter 
but was one “for a declaration plus an 


injunction.” He accordingly held that the 
plaint: was inadequately stamped, and 
returned it for amendments with the 


direction that ad valorem court-fee on 
Rs. 20,000 should be paid. The plaintiffs 
did not comply with this order within 
the time fixed and the learned Judge re- 
jected the plaint. 

The plaintiffs have appealed, and it has 
been urged on their behalf that no con- 
sequential relief had been asked for in the 
‘plaint and that the case was governed by 
Art. 17 of the Second Schedule of the 
Court Fees Act, under which a courtefee of 
Rs. 10 only was payable. 


As already stated, the learned Judge 


has held that the claim was really one for 


“a declaration plus an injunction.” The: 


plaint, however, does not contain any prayer 
for an injunction. It is, no doubt, 
trae that in addition to the declaration 
that the suit property was a public wakf 
the plaintiffs also wanted it to be declared 
that the sale of a portion of the property 
by defendants Nos. 4 to 7 to defendants 
Nos. 1 to 3 was invalid, but this prayer 
cannot be described as one for conse- 
quential relief. The plaintiffs were not 
parties to the sale transaction, and it is 
admitted, that if they succeed in proving 
their allegations and the declaration asked 
for is granted to them, they themselves 
will not be put in possession of the property. 
They claim to be some of the worshippers 
of the shrine and as such sue to have the 
interests of the institution protected. It 
has been helď in a series of decisions of 


this Oourt 
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‘under s. 7 (iv) (c) of the Act. 


and the Ohief Oourt that- 
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where a person; who is not a party to @ 
deed or a decree, sues to have it declared 
void, Art. 17 applies and that a court-fee 
of Rs. 10 only is sufficient.. See Ganesht 
Lal v. Beni Pershad (1}, Amin Chand v. 
Sant Murli Dhar (2) Nihal Devi v. Rai 
Chuni Lal 73 I. C. 767 (3), and Karam 
Chand y. Uma Dat Hans Raj, 129 I. C. 
753 (4), cf. Beli Ram v. Ishar Dass (5). 

The lower Court has relied upon four: 
Of these Baburao v. Balajirao (6), 


cases. 

and Hakim Rai v; Ishar Das Gorakh 
Rai (1) are clearly distinguishable 
as in each of them the plaintiff 


had sued to set aside a decree which 
had been passed against him personally, 
and it is settled law that such cases fall 
The third 
case Sukh Dial v. Durga Das (8) lays 
down the same principle as has been 
enunciated in Ganeshi Lal v. Bent 
Pershad (1) and the other rulings cited 
above, and really supports the plaintiffs. 

The facts in Kamla Prasad v. J agarnath 
Prasad (l), were peculiar and are dis- 
tinguishable from those of the presènt case 
and I do not think it is necessary to 
discuss them here, though I am bound to 
say that a part of the reasoning of the 
learned Judges is not in accord with the 
view which has been taken consistently in 
this and other High Courts.. ` We 

For the foregoing reasons I hold that 
the plaint was properly’ stamped and 
the order of the lower Court requiring 
the plaintiffs to pay ad . valorem court- 
fee on Re. 20,000 was erroneous. I would 
accordingly accept the appeal, -set 
aside the order ot the Lower Court and 
remand the case to it for disposal. in 
accordance with law. The court-fee on . 
appeal shall be refunded; other costs 
shall be costs in the cause. 


Skemp, J.—I agree. ; 
N. Appeal accepted. — 
(1) 9Ind, Cas. 673;1 P R 19:1; 22 PWR 1911; 47 


_ PLR 1911. 


(2) 19 Ind, Cas, 219; 18 P R 1913; 151 P W R 1913; 
211 PLR 1913, 

i3) 73 Ind. Cas. 767; AIR 1923 Lah. 373; 5 Lah, L 
J 357 ‘ 


(4) 129 Ind. Oas. 753; AIR 1930 Lah. 755; 31 PL 
R 383; Ind Rul, (1931) Lah, 225. 
(5) 110 Ind. Cas. 264; 8 Lah 730; 29P LR 97; ATI 


R i928 Lah, 113, 
(8) 118 Ind. Oas 465; A IR 1929 Nag. 71; Ind, Rul, 
(1929) Nag. 237; 25 NL R 52. * 
(7) 102 Ind. Oas. 46; 8 Tah. 531; AIR 1987 Lah. 
499; 9 Lah. L J 400; 29 P L R 602. f 
(8) 113 Ind. Cas, 998; A I R 1929 Lab. 448., 
(9) 130 Ind, Oas. 46; A I R 1931 Pat.78; Ind. Rul’ 
(1931) Pat. 1:2; 10 Pat: 432. ; 
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LAHORE HIGH COURT 
` Second Civil Appeal No. 90 of 1934 
January 3, 1935" 

Davie SINGH AND Burns, JJ. 
KHUDA BAKHSH AND OTAFRS— 
DErenDaNnTS—APPELLANTS 
VETSUS 
LAUHORI MAL AND OTHERS—PLAINTIFFS — 

RESPONDENTS na f 

Hindu Law—Joint family — Pre-emption—Sale by 
father—Minor if can ‘pre-empt — lvidence--Use oj 
inadmissible document, merely for doubting the 
evidence of defendantsand not for basing the main 
finding —Judgment, if vitiated. 

A Hindu minor son cannot pre-empt asale of 
joint Hindu family property by his father. Hewan- 
chal Singh v. Ajodhiya Singh (1), dissented from. 
Sukha Ramv Kotu Ram (2)and Pratap Narain 
Singh v. Shiam Lal (3), relied on. 

The judgment ofthe lower Appellate Court is not 
vitiated merely because an inadmissible document 
has been used only for the purpose of doubting the 
evidence of defendants as to possession being given on 
ú certain date, but has not been used for the other 
finding that no oral sale is proved to have taken place 
on that date. . 


S. C. A. against the decree of the Addi- 
tional District Judge, Lahore, dated 
November 14, 1933, reversing that of the 
First Class, Sub-Judge, Lahore, dated 
February 28, 1933. oe 

Messrs. J. N. Aggarwal aud Mohammad 
Hussain, for the Appellants. f 

Messrs. M. C. -Mahajan and J. R. 
Agnihotri, for the Respondents. 

Dalip Singh, J—Thesetwo appeals can 
be disposed of in one judgment. In one 
appeal, the point takenis that the lower 
Appellate Court wrongly admitted a cer- 
tified copy of a Patwari’s roznamcha in 
appeal and thus the judgment is vitiated. 
The document, however, conceding that 
it was wrongly admitted has only been 
used for thé purpose of doubting the evi- 
dence of defendants, as to possession being 
given on May 18,1930. It has not been 
used for the other finding that no oral 
sale is proved to have taken place on 
May 18, 1930, therefore, the appeal should 
fail and be dismissed with costs. In the 
other appeal, it is contended that a Hindu 
minor son can pre-empta sale of joint 
Hindu family property by his father and 
reliance is placed on Hewanchal Singh v. 
Ajodhia Singh (1). It is contended that 
Sukha Ram v. Kotu Ram, 67 Ind. Cas. 76 (1) 
and Pratap Marain Singh v. Shiam Lal (3) 
jay down wrong law. I am of opinion that 
the law is correctly stated in those rulings 

(1) 115 Ind, Cas, 433; 4 Luck 370; 60 W N 374; AT 
R 1929 Oudh 265. 

(2) 67 Ind, Cas. 76, 


(3) 55 Ind. Oas, 37; 42 A 264: 18 AL J 116;2UPL 
R (A) 32. By A 
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“and I do not agree with Hewanchal*Singh 
v. Ajodhiya Singh (1). I would, therefore,’ 
also dismiss that appeal with costs. 

Bhide, J.—I agree. 


D Appeal dismissed. 





_ PATNA HIGH COURT 
Criminal Revision Petition No. 406 of 
~ 1834 | 
November 16, 1934 
MOHAMMAD NOOR, J. 
NAZIR MIAN PETITIONER 
~ versus 
EMPEROR--OPPOSITE PARTY- 

Bengal Local Self-Government Act (III of 1885), 
s. 138—Bye-laws framed by District Board, have 
the force of law—Persons exposing goods are 
punishable, 

The District Boards are authorized under s3. 138, 
Bengal Local Self-Government Act tolframe bye-laws 
for the purposes of administering the Act. It is their 
‘duty to control, preserve and maintain public 
thoroughfares under their charge and, therefore, they 
were entitled to frame bye-laws in order to enable 
them to carry out the duties imposed upon them by 
law. These bye-laws have the force of law and the 
exposure of goods as mentioned in the bye-law will 
be an offence and as such punishable. The District 
Board has power of stopping the holding of shops 
by prosecuting those who do so, 

Cr, R. P. against an order of the District 
Magistrate, Shahabad, dated August 20, 
1934. 

Messrs. M. Yunus 
Prasad, for the Petitioner. 
` Mr. B. P, Sinha, for 
Party. - 

dJudgment.—The petitioner has been 
convicted and sentenced to pay a fine of 
Rs. 10 under s. 2, cl. (4) of the Bye-laws of 
the District Board of Shahabad which pena- 
lizes the exposing of goods for sale on a 
road. The conviction and the sentence 
have been upheld in appeal by the District 


the Opposite 


Magistrate of Shahabad and the petitioner - 


has come up in revision. The case against 
the petitioner was that he exposed goods 
for sale on a road which was under the 
control of the District Board. The road as 
defined in the Bye-laws means: 


“any road under the control of the District Board -. 


or of any Local Board, and includes the roadway 
slopes, side drains, road side lands, ete., ete." 

The exposure of goods by the petitioner 
was admittedly on flanks of the road at the 
junction of the Koilwar Chausa and Balia- 
ghat roads. It does not seem to have been 
disputed before either of the Courts below 
that the road in question is under the con- 
trol of the District Board. The only defence 
was that the Dumraon Raj hada tank near 


about this junction, an annual mela ig. 


and Rajeshwari ` 
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held there snd shops are opened on the 
flanks of the road and that the Dumracn 
Raj has got aright of collecting tolls from 


the shop-keepers. It*was urged before the 
Courts below thatthe Dumraon Raj has 


` -acquired by. prescription a right of install- 


- ing shop-keepers,on the flanks of the road 


4 


. during the mela and therefore the opening., 


of the shops by the petitioner, who did so 
under a license from the Dumraon Raj, was 
not an offence. Mr. Yunus argued that the 
existence of the prescriptive right of the 
Dumraon Raj takes away the road, at any 
rate for the period involved, from the control 
of the District Board and therefore the bye- 
laws had no application. This point does 
not seem to have been laken before either 
of the lower ` Couris. As I have said, the 
only point urged was that on account of 


the prescriptive right of the Raj the holding 


of the shops was not an offence if it was 
done under permission from the Raj. How- 
éver, in my opinion the question of existence 
or non-existence of any prescriptive right, 
on which I express no opinion, is absolutely 
irrelevant forthe purposes of the present case, 


The District Boards are authorized .under- 


5. 138, Local Self-Government Act to frame 
bye-laws for the purposes of administering 
the Act. It istheir duty to control, pre- 
serve and maintain public thoroughfares 
under their charge and therefore they were 
entitled to frame bye-laws in order to enable 
them to carry out the duties imposed upon 
them by law. No attempt was made be- 


fore me to question the power of the District, 
Board to frame the bye-law in © question. ' 


Now, these bye-laws have the force of law 
and irrespective of any consideration’ whe- 
ther the Dumraon Raj were or were not 
previously installing shops on the flanks of 
the road at the point in question, the 
exposure of goods as mentioned in the 
bye-law will be an offence and as such 
punishable. The law has interfered with 
thé civil rights, if any, and the law must be 
enforced. 

Mr. Yunus drew my attention to the fact 
that from the record it appears that the 
shops were being held every year and no 
objection was ever raised by the District 
Board and no attempt was made to pro- 
secute the shop-keepers though the bye-laws 
existed from 1906. This year the shop- 
keepers were prosecuted as an attempt was 
made by the District Board to make collec- 
tion of tolls from the shop-keepers and for 
that, purpose they leased out the collection 
of tolls to ene Dasrath Ojha. There was 
a criminal proceeding. hetween this lessee 
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and the Dumraon Raj and it seems that 
Dasrath Ojha, the lessee of the tolls from 
the District Board, was prohibited by the 
Magistrate from interfering with the 
collection of tolls by the {Dumraon Estate 
andan attempt of the District Board to pre- 
vent the Estate people from having shops on 
the land was.unsuccessful as the Magistrate 
refused tointerfere. All these, in my opin- 
ion, do not affect. the case. The question. 
of the civil rights of the parties in respéct 
of collecting folls is, as I have said, beyond 
the scope of the present case. It is clear 
to me that the exposure of goods for sale. 
on the flanks of the road under the control 
of the District Board is an offence and the 
petitioner has been rightly convicted. As. 
suming that on some particular days in 
the year the Dumracn Estate installed 
shops and collected , tolls from the shop- 
keepers without any interference by the 
District Board or-without there being any 
prosecution, that will not take away the 
road from the control of the District Board 
nor will the.non-prosecution in the provious 


` years affect the present prosecution. Mr, 


Yunus has contended that the trend of the 
judgments of the Courts below is that - the 
petitioner has been convicted for exposure 
of goods without permission of the District 
Board and that is practically nullifying 
the order under s. 144 passed by the Magis» 
trate which was then in force.: I do not 
read the judgments of the Courts below. to 
mean that in their opinion the gist of the 
offence is not taking permission of the 
District Board. What they mean is that 
if the petitioner bad taken permission 
from the District Board he would have 
been saved from the proseculion on account 
of the fact that the prosecution for violating 
the bye-laws can only be started by the 
District Board. This bas got nothing to do 
with the fact whether or not tha District 
Board has got aright of realising tolls or 
installing shops themselves. What I am 
concerned within the present case is that 
they have got full power of stopping the 
holding of shops by prosecuting those who 
do so and getting them convicted. That 
is the only issue before me, and in my. 
opinion the petitioner has besa rightly con- 
victed. The application is rejected. - 
Bee Sg, 34 Order accordingly. 


4 
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Negotiable Instruments Act (XXVI of 1881), s. 87— 
Pro-note, held void against executants—Civil Proce- 
dure Code (Act V of 1908), O. XXIII,r. 1, sub-el. (3)— 
Previous suit dismissed under O. XXIII, r. 1—No 
permission to bring fresh suit on same subject-matter 
—Another suit on same subject-matter, whether barred. 

Where the addition of one more name as executant 
is made in a pro-note without the consent of the other 
executants nor is it made to carry out the intention 
of thé original parties, the pro-note is void as against 
the original executants. [p. 21, col. 2; p. 22, col. 1.] 

[Case-law referred to ] - 

Where the order dismissing the plaintif’s suit was 
undoubtedly passed under O. XXIII, r. 1, because the 
plaintiff withdrew from the suit, and it is; equally 
clear'that no permission of the Court to bring a 
fresh suit in respect of the same subject-matter 
was granted to the plaintiff before his suit was dis- 
missed under O. XXIII, r. 1, Civil Procedure Code, 
the subsequent suit, which is brought in respect of 
the same subject-matter, is barred under’ O.1 XXIII, 
T. 1, sub-cl. (3) of the Uode of Civil Procedure, which 
lays down that where the plaintiff withdraws from 
~~ his suit, he shall be precluded from instituting any 
fresh suit in respect of such subject-matter jor such 
part of the claim. [p. 22, col 2; p. 23, col. 1.]; 

F. O. A. against the decree of the Sub- 
ordinate Judge, Lucknow, dated Decem- 
ber 5, 1932. 

Messrs. Ambika Prasad. and Mahesh 
Prasad, for the Appellants. 

Mr. Mukund Behari Lal, for the Respon- 
dent. 





Judgment:—This is a defendants’ 
appeal from a judgment and decree of the 
Ccurt of the learned Subordinate Judge of 
Lucknow decreeing the plaintiff's: suit. 
The facts out of which this appeal arises 
are briefly as follows:— 
The plaintif, B. Durga Prasad Nigam, 
filed: a suit against B. Iqbal Bahadur, 
B. Khurshed Bahadur, and B. Tej Bahadur 
on the basis of a promissory note said to 
have been executed by the defendants on 
December 30, 1930, for a sum of Rs. 4,500. 
The plaintiff alleged that B. Shyam Sunder 
Lal Nigam, the father’ of B. Khurshed 
Bahadur and Tej Bahadur, and brother of 
B. Iqbal Bahadur, had also executed the 
pro-note, but that, as he had not signed the 
_pro-noie in the presence -of the plaintitf, 
the latter discharged him. 

The: defendants in ‘their written state- 
ments alleged that prior to the filing of the 
resent suit thaplaintifi had filed another 
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suit, Suit No. 99 of 1930, in the Court of the 
Subordinate Judge of Lucknow against B. 
Iqbal Bahadur,B. Tej Bahadur and B. Shyam 
Sunder Lal on October 15, 1930, on the basis 
of a pro-note for Rs. 3,000, said to have been 
executed by B. Iqbal Bahadur, In that 
suit also the plaintiff discharged B. Tej 
Bahadur Nigam, and wanted to obtain an 
ex parte decree against the other defendants, 
but the defendants B. Iqbal Bahadur and 
Shyam Sunder Lal having come to know 
of the filing of the suit against them 
appeared through their Counsel on Decem- 
ber 5, 1930, and applied for setting aside 
of the order that the suit should be heard 
ex parte. Their application waè granted 
and the order directing ¢the hearing of the 
case ex parte was set aside on payment of 
costs, The defendants in that suit denied 
all liability in respect of the plaintiff's 
claim on the pro-note for Rs, 3,000 and 
alleged that the loan in respect of which 
the suit was brought was actually taken 
by one “Mr, Dikhshit, proprietor of the 
Dikshit Motor Works in Hazratganj in the 
City of Lucknow, and alleged, that the 
pro-note and receipt for Rs. 3,000 were 
without consideration and were obtained 
by means of misrepresentation’ and 
false promises, that during the course 
of the trial of that suit the plaintiff went to 
Etawah to have an attachment before judg- 
ment of the movable property of B. Iqbal 
Bahadur and B. Shyam Sunder Lal, that 
when he reached Etawah the plaintiff: re- 
presented to B. Shyam Sunder Lal that he 
would advance Rs. 10,000 on the security 
of the family property situate in Etawah 
and Oawnpore and so have the Etawah 
property released from attachment and 
sale by depositing the necessary amount 
in Court on or before January 5, 1931, that 
B. Shyam Sunder Lal, believing in the 
truth of the representations made by the 
plaintiff, agreed to accept the timely help 
proferred by the plaintiff and sent his son 
B. Khurshed Bahadur to Babu Iqbal 
Bahadur at Cawnpore asking the latter to 
go with Khurshed Bahadur to Lucknow 
with all the necessary documents and to 
satisfy’ the plaintiff with regard to the 
properties which were to be mortgaged to 
the latter, that: the plaintiff was satisfied 
with the title deeds shown to him by 
Iqbal Bahadur, but insisted on B. 
Iqbal Bahadur, B. Khurshed Baha- 
durand B. Tej Bahadur executing a 
pro-note for Rs. 4,500 in adjustment of the 
claim made by’ him in Suit No. 99 of 1930, 
that the defendants objected to this proposal 
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but the plaintiff, taking advantage of the 
helpless condition in which the defendants 
were, constrained them to sign the pro- 
note otherwise he would not make the 
advance of Rs. 10,000, promised by him to 
Shyam Sunder Lal, that the plaintiff further 
. agreed that the pro-note for Rs. £00; which 
he wanted the defendants to execute would 
be returned to them when the mortgage 
for Rs. 10,000, was executed, and that a 
sum of Re. 4,500 would be included in the 
mortgage-deed; that the defendants in order 
to save their valuable property in Etawah 
which had been put up for sale yielded to 
the pressure which was put upon them 
and signed the pro-note and the receipt 
of Rs. 4,500 although they had received- no 
part of the consideration up to that time, 
that relying on the asstrances given by 
the plaintiff, B. Shyam Sunder Lal, his 
wife and sons reached Cawnpore on Janu- 
ary 2,1931,‘and on the following day the 
plaintiff informed the defendants that he 
had not brought the sum of Rs. 10,000 with 
him to Cawnpore, and he represented to the 
defendants that he was wiring to his 
nephew B. Shyam Sunder Lal Nigam to 
bring the sum of Rs. 10,000 from the Bank 
and sent a telegram to that effect, that 
B. Shyam Sunder Lal the father of defend- 
ants Nos. 2 and 3, on learning that the 
plaintiff had not brought the sum of 
Re. 10,000 with him which he had promised 
to advance, refused to sign the pro-note for 
Rs. 4,500 and left Cawnpore for Etawah at 
once, that B. Khurshed Bahadur informed 
the plaintiff that his father “had left for 
Etawah and did not agree tosign the pro- 
note for Rs. 4,500 until he had recei:ed the 
money promised by the plaintiff, that there- 
upon the plaintiff himself left for Lucknow 
. and the proposed transaction - whereby ihe 
plaintiff had agreed to advance a sum of 
Rs. 10,000 to the defendants fell through, 
that;B. Iqbal Bahadur and B. Shyam Sunder 
Lal informed the Court of the Subordinate 
Judge of Lucknow, while Suit No. 9) of 
1930 was pending in that Court, that the 
pro-note and receipt for Rs. 4,500 were 
obtained by the plaintiff from the defen- 
dants under false representations and fraud, 
and they opposed the application of the 
plaintiff, dated January 12, 1931, for with- 
drawal of his Suit No. 99 of 1980, 
that the Subordinate Judge of Lucknow 
framed additional issues on January 22, 
1931, on the pleas raised by the defendants 
gmd fixed April 20, 1931, for recording the 
evidence°in respect of those issues, that the 
plaintiff, however, got the suit dismissed 


- IQBAL BAHADUR NIGAM V. DOORGA PRASAD NIGAM. (OUDH) 


‘for Rs. 10,000 which 


15610 
on April 16, 1931, in spite of all opposition 
by the deféeridants, that B. Shyam Sunder 
Lal never signed the pro note and receipt 
for Rs. 4,500, and that the signatures of the 
latter on the prc-note and receipt for that 
amount were forged by or at the’ instance 
of the plaintiff, that the pro-note and receipt 
in suit were also not attested by any 
witnesses at the time they were written out. 
and signed by Iqbal Bahadur, Khurshed 
Bahadur and Tej Bahadur, and that the 
plaintiff had subsequently got them attested 
by persons who were not present when they 
were written out and signed by the de- 
fendants, that the pro-note in suit was 
void under s. 87, of the Negotiable Instru- 
ments Act by reason’ of a material altera- 
tion having been effected ‘in it by or at the 
instance of the.plaintiff-while it wasin his 
possession without thé consent and know- 
ledge of the defendants, that it could not 
form the basis of any relief in favour of 
the plaintiff, and that as distinct issues 
had keen framed in the former suit as to 
the pro-note and recéipt now in dispute 
having been obtained by means of fraud 
and undue influence, the present suit of the 
plaintiff was void by virtue of the provi- 
sions of s. ll of the Code 
Civil Procedure and by the principle of 
res judicata and estoppel and also under 
the provisions of O. XXIII, r. 1 and O. II, 
r. 2 of the Codé, 2 : 
The plaintiff in his replication to the 


of Oivil ~ 


ri 


written statements filed by the defendants ~ 


alleged that the pro-note was executed at 
Lucknow and that the defendants signed 
it and also ebtained the signatures of 
Shyam Sunder. Lat at_Etawah before they 
signed it, that the prc-note in suit had 
nothing to do with the loan transaction 
the plaintiff had 
agreed to advance to B. Shyam Sunder Lal 


if the latter satisfied him in respect of, 


his title deeds to the property owned by 
him in Etawah and Cawnpore, and that. 
even ifit be taken ‘as true that the pro-note; 
in suit was connected with the above 
transaction nevertheless the plaintiff's claim 
should ke decreed. 
Upon the pleas of both parties the learned 
Subordinate Judge framed the following 
issues :— a 
1. Is the suit barred by res judicata? 
_ 2. Is the suit barred by O. II, r,.2 
and O. XXIII, r. lof the Code „of 
Civil Procedure ? iba} 
3: Have the signatures of B. Shyam 
Sunder Lal been forged on the. 
pro-note and receiht byor at, the, 
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‘instance of the plaintiff ? if so, to“ 


what effect ? 

4. Did the plaintiff make the repre- 
sentations -as alleged in para. 24 
of the written statement, and if so, 

‘ is he estopped from maintaining 
this suit ? 

5. Are the facts alleged in para. 22 
of the written statement correct, 

Peg and if so, can the pro-note in suit 
not form the basis of this suit as 
alleged ?- g 

6. Is the pro-note in suit without con- 
sideration ? 

Ta. Is the question of the pro-note dated 
March 17, 1929, and the pro-note 
in suit being without considera- 
tion and having been obtained by 
fraud and undue influence res 

_ judicata between the parties? 

7b. If.not, were they obtained by fraud 
and undue influence as alleged ? 

8. Was the- pro-note dated March 17, 
1929, without consideration, and 

. _ _ if so, to what effect ? 

9.. Was the receipt in suit attested by 
the witnesses after its execution, 
.and if so, to what effect ? 

The. learned Subordinate Judge decided- 

sues Nos. 1 and-5 in favour of the plaint- 
iff and held that the present suit was 
not barred by resjudicata, and that the 
pro-note in suit could form the basis of 
the present suit. His finding on the 
2nd issue was that- the subject-matter of 
the two suits were altogether different and 
that O. II, r.2 and O. XXIII, r. 1, had no 
application to.the present case, and he 
accordingly decided Issue No, 2 in favour 


of. the plaintiff and against the defendants. 


His finding on the 3rd issue was that 
the pro-note and the receipt already bore 
the signatures of B. Shyam Sunder Lal 
before it was. handed over to the plaintiff 
. and he. accordingly decided Issue No. 3 
in favour of tbe plaintiff and against the 
defendants. He decided Issue No. 7a 
against the plaintiff and held that the 
question of the present pro-note having been 
executed under undue influence and fraud 
had been left undecided in the previous 
‘suit. His findings on Issues Nos. 6 and 7b. 
: Were in favour of the plaintiff and he ac- 
. cepted the plaintiff's version of what had 
happened in. preference to the account 
given by the defendants -and he held that 
the pro-note in suit was for consideration. 
“ His finding on Issue’ No.9 was also in 
favour of the plaintiff and against the de- 


endants. The learned Subordinate Judge 


IQBAL BAHADUR NIGAM v. DOORGA PRASAD Nigam (OUDH) 
"accordingly decreed the plaintiffs suit with 


19 


costs. ; 

Dissatisfied with the judgment and 
decree of the trial Court the defendants 
have filed the present appeal. 

We have heard the learned Oounsel of 
both parties for three whole days, and have 
carefully examined the evidence on the 
record and perused the judgment of the 
learned Subordinate Judge. The judg- 
ment of the learned Subordinate Judge 
isa very lengthy one, but we have received 
very little illumination and help from it. 
In fact the learned Subordinate Judge 
has lost himself in a mass ofdetails and 
has even given conflicting findings on 
some of the points involved in the case. 
Thus, for instance, in the course of his 
finding on Issue No, 7a, heexpressed him- 
self as follows :— 

“The defendants never gave up their plea. They 
again denied the alleged adjustment and agreed 
to the withdrawal of the suit only under O. XXII, 
r. 1, Civil Procedure Code. The Court could not 
pass an order on the merits unless it had heard ` 
the defendant's evidence.” 

In the course of his findings on Issues 
Nos. 1 and 5 he, however, expressed him- 
self thus :— 

“This part of the order ‘that defendant No, 1: 
is not entitled to costs as he has failed to support 
the defence’ is very significant, As stated above 
the only defence of the defendants at that stage 
of the suit was that the adjustment had been ar- 
rived at under fraud and undue influence. The 
execution of the pro-note was admitted. It, there- 
fore, follows that the Court found that the defend- 
ant No. 1 bad failed to prove that the subsequent | 
pro-note was executed under fraud and undue influ- 
ence 

This expression of opinion is diametri- 
cally opposed to that given by the learned 
Subordinate Judge in the course of his 
finding on Issue No. 7a. It seemsto us 
that the learned Subordinate, Judge has 
lost his way in the maze of conflicting 
versions given by both parties, and in- 
stead of being master of the facts of the 
case, he has allowed himself to be over- 
whelmed by the ingenuous stories told by 
both sides. We have, therefore, examined 
the evidence on the record for ourselves 
and have arrived at an independent con- 
clusion upon that evidence as to what in 
our opinion, are the true facts of the 
case. Upon a careful consideration of the 
evidence and after giving to the argu- 
ments of the learned Oounsel of both 
parties our best attention, we have come 
to the conclusion that the original pro- 
note for Rs. 3,000 executed by Iqbal Baha- 
dur on March 17, 1929, is not proved jo 
have been executed on behalf of Mr. Dik- 
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shit, fate proprietor of the Dikshit Motor 
Works. In any case, Iqbal Bahadur, being 
the executant of the pro-note, was legally 
responsible under the Negotiable Instru- 
ments Act for payment of the amount 
due under that pro-note, ; 


We further hold that the plaintiff in’ 


his desire to recover the amount due 
under that pro-note went to Etawah to 
execute attachment before judgment, and 
there at the instance of the defendants 
entered into a negotiation with B. Shyam 
Sunder La), the father of Khurshed 
Bahadur and Tej Bahadur with a view to 
advancing to them a -lodn of Rs. 10,000 in 
order to save the property of the defendants 
which was under attachment and sale on 
January 5, 1931. - 

In Suit No. 99 of 1930 two issues had 
been raised by the defendants to tke 
following effect : 

.(3) Whether the defendant No. 1, (Iqbal 
Bahadur), carried on any family business 
and was head of the family and manager 
of the family business ? i 

(4) Whether the loan in suit was con- 
tracted by defendant No. 1 as manager 
of the family for family necessity and 
for family business as alleged? The 
plaintiff B. Durga Prasad Nigam dis- 
charged defendant No. 3, B. Tej Bahadur, 
on December 3, 1930, and, as he found 
that it was difficult for him to prove that 
Iqbal Bahadur had executed the pro-note 
for ‘Re.3,000 as head and manager of the 
family and for family necessity, he con- 
ceived the ingenious idea of getting a 
fresh pro-note executed by all the 
members of -the family and to take 
advantage of the difficulties’ under which 
the members of the defendants family were 
labouring because of the attachment and 
sale of their property in Etawah. He 
therefore agreed to advance them 
Rs. 10,000 on a mortgage provided he was 
satisfied with their title to the properties 
owned by them in Etawah and Cawnpore. 
He, however, made the grant of his aid in 
the shape of a loan to the defendants 
ecnditional on all the members of the 
femily executing a pro-note for Rs, 4,500. 
Igbal Bahadur, Khurshed Bahadur and 
Tej Bahadur, finding no way out of their 
difficulties, executed the pro-rote for 
Rs. 4,500 in Lucknow, but when Shyam 
Sunder Lal came to Cawnpore hoping to 
get the loan of Rs. 10,000 from the 
plaintif, he declined to sign the-pro-note 
for Rs.-435C0 unless B: -Dorga Prasad 
Nigam actually gave him the promised 
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sum of Rs. 10,000. The latter having 
already got the pro-note for Rs. 4,500 
executed by B. Iqbal Bahadur, B. Khur- 


shed Bahadur and B. Tej Bahadur, had 
no intention of giving them a loan of 
Rs. 10,000, and accordingly Shyam Sunder 
Lal who was almost as shrewd a man 
as Durga Prasad, declined to put his 
signature to the pro-note and’ receipt 
which had already been signed by his 
brother and his sons, and thus the whole 
transaction fell through. ees 
This, in our opinion, is the conclusion 
as to the true facts of the case to’ be 
gathered from the evidence on the record. 
We hold that the signatures of B. Shyam’ 
Sunder Lal on the pronote and receipt 
in suit were made by or at the instance 
of the plaintiff B. Durga Prasad Nigam 
while the pro-note and receipt were in 
his custody. In affixing the signatures of 
Shyam Sunder Lal on the pro-note, ‘or 
in getting them affixed, B. Durga Prasad 
over-reached himself, and that is why 
in the very plaintthat he filed on the 
basis of his pro-note in para. 5, presum- 
ably acting under legal advice, he wrote 
“That B. Shyam Sunder Lal executant.. 
is discharged and no relief is sought- 
against him as’ he did not sign in- the! 
presence of the plaintiff. Had the plain-' 
tiff been content to leave well alone, and 
had he not fictitiously and fraudulently | 
got the signature of B. Shyam Sunder: 
Lal affixed on the pro-note and the receipt- 
of December 30, 1930, he might have- 
had a valid claim against the defendants’ 
in the present- suit, for in that case ‘it’ 
would not have been possible to dis-, 
cover the true facts of the case as the’ 
pro-note itself would have borne out’ the ' 
story of the plaintiff, but the material’ 
alterations made in the pro-note and’ 
receipt, by or at the instance of the plain-; 
tiff, in our opinion, clearly go to support: 
the version of the transaction as given’ 
by the defendants. a es 
We have come to the conclusion that the’ 
signatures of B. Shyam Sunder Lal _on’ 
the pro-note and receipt are not his genuine: 
signatures because we have compared’ 
them with the signatures of B. Shyam' 
Sundar Lal on documents which: are: 
more than 30 years old and produced: 
from proper custody and whose genuine-: 
ness has been rightly presumed by. the. 
lower - Court. 
Sunder Lal ‘on these old and genuine 
documents differ radically „froin the’ sig” 
natures of B.Shyam Sundas Lal alleged, 


The signatures of B, Shyam: | 


~ 
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_to have been made by him on the pro-note 
and receipt in question. 
this conclusion after a careful comparigon of 
‘signatures. In the second place B. Shyam 

“Bunder Lal has himself denied his alleged 

‘< signatures on the pro-note and receipt 
‘and we believe him on that point, On 

‘the other hand, the plaintiff B. Durga 

¿Prasad does not positively assert that 

the signatures purporting to be Shyam 

‘Sunder Lal’s on -the pro note and receipt 

“ -were really made by Shyam Sunder Lal. 
'-On-the contrary he has virtually conceded 
a the possibility of their being forgeries 
“by discharging Shyam Sunder Lal of all 
“Viability under the pronote and receipt. 
“These circumstances and our own personal 
‘(observation and comparison of signatures 

< “and the place on the pro-note and receipt 

“where these signatures’ are to be found 
‘lead us- to the reasoned belief that they 

*-~aré not genuine and that they were made 

“by somebody other than Shyam Sunder 
on the pro-note and ‘receipt below the 


“ sighatures of those ‘executanis who admit ' 


‘having put their signatures on these 
‘ documents, and that these forged sig- 
-natures of B. Shyam „Suner Lal were 
‘made on the pro-note arid receipt while 
‘they were in the custody of the plaintiff. 
We believe the evidence on this’ point 
‘given by B Shyam Sunder Lal, Iqbal 
.. Bahadur and. Tej Bahadur and others 
examined on behalf of the defendants. 


-~œ Relying upon the evidence of these wit-~ 


| ‘nesses we hold that the evidence of B. 
“Durga” Prasad, plaintiff, that the sig- 
natures of B. Shyam sunder Lal had 
been made on the pro-nole and receipt at 
Etawah befoe these documents were 
‘“brought to him is false. The very posi- 
-tion of these suspected ‘signatures made 
“below the signatures of other executants 
~- who are said tohave signed these docu- 
_ Inents subsequently gives the lie direct 
to the plaintiffs story. The fact that there 
' ‘are two signatures of Shaym Sunder Lal 
_, on each of these documents is also not 
_ ` “without signiGcance. And for all these 
‘yeasons we are constrained to hold that 
forgery in respect of Shyam Sunder Lal's 
‘signatures on the pro-note and receipt was 
' ‘committed while these documents were in 
“the custody of the plaintiff, and that these 
‘signatures of B. Shyam Sunder Lal were 
_ forged by or at the instanceof the plain- 
* tiff B. Durga Prasad. 
* Section è? of the ‘Negotiable Instruments 
` Act (Act XXVI of 1881), runs as follows :— 
(“Any -material giteration of a negotiable instru- 
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ment renders the same void as against anf one 
who is a party thereto- at the time of. making 
such alteration and does not consent thereto, un- - 
less it was' made in order to carry out the common 
intention of the original parties”. 1 

In the present case we hold that the 
addition of the name of B. Shyam Sunder 
Lal, father of defendants Nos. 2 and 3 
and brother of defendant No, l, was not 
made with the consent of these defend- 
ants nor was it made in order to `carry 
out the common intention of the original 
parties, because we hold that - the 
common intention of the’ parties, was that 
a loan of Rs. 10,000 should be ddvanced 
by the plaintiff tothe defendants and: that 
this common intention fell through owing 
the plaintiff to 


Khan v. Nizam-ud-Din 
(A. I R. 1932 All. 123) (1), it was 
held that where a prc-note was ori- 
ginally written in favour of Alam Khan 
which was subsequently changed into 
Kamal -Khan the alteration was a material 
one rendering the note void under s, 87 of 
the Negotiable Instruments Act. 

In Gagun Chunder Ghose v. Dhurmodhur 
Mundul (I. L. R.7 Cal. 616) (2), it was 
held that a party who has the custody of an 
instrument made for his benefit is bound to 
preserve it in its original state and any 
material alterations in it will vitiate the 
instrument and it was further held that 
where a person brings a suit upon a docu- 
ment which when produced in evidence is 
found to have been fraudulently altered to 
the knowledge of the plaintiff, no Court 
ought to allow an amendment to enable him 
to succeed upon it in its original state. The 
cases of Davidson y. Cooper (1844) 13 M. & 
W. Ex. Ch. 353 (3), and Gardner v. Walsh 
(1855) 24 LJ. Q. B. 283 (4), were relied upon 
by the learned Judges of the Calcutta High 
Court in this case. -` 

(1) 71 Ind. Oas. 412; A I R 1923 All, 123; 20A L J 


927. 

2)70 616. 
a & W 343;13 L J Ex, 276; 7 Doyl. 
3 


8. 
4) (1855) 24 L J Q B 285; 5 Bl, & Bl°83; 1 Jur, 
E A 3 W R 460; 103 R R 3774 


H 
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Again in Gour Chandra Das v. Pra- 
sanna Kumar Chandra (J. L. R. 23 
Cal. 812) (5), it was held that any 
changein an instrument which causes it 
to speak a different language in legal 
effect from that which it originally spoke 
and which changes the legal identity or 
character of the instrument either in its 
form or the relations of the parties toitis 
an alteration which will invalidate it 
against all parties not consenting tothe 
alteration and that it is of no consequence 
whether the alteration, would be’ beneficial 
or detrimental tothe parties sought to be 
charged under the contract., 

It is clear from the authorities cited above 
that the pro-note in suit in the present case 
is void under s. 87 of the Negotiable Ins- 
truments Act,and the suit must fail on that 
account. ` 

We are also clearly of opinion that the 
present suit is barred by O. XXII, r. 1, 

of the Code of Civil Procedure. In the 
proceedings in the previous suit, Suit No. 99 
of 1939, the learned Subordinate Judge, 
Pandit Sheo Narain Tiwari hed framed the 
following additional issues on January 


22, 1931 : 
1. Whether the defendant No. 1 Iqbal 
Bahadur and Tej Bahadur 
and Khurshed Bahadur and 


Shyam Sunder Lal had executed 
a fresh pro-note for Rs. 4,500 in 
favour of the plaintiff in adjust- 
ment of the claim in suit by means 
of fraud and undue influence 
practised upon them. by the plaint- 
iff as alleged by them in their 
written statement and oral plead- 
ings ? 

2. Whether Shyam Sunder Lal, defend- 
ant No. 2, signed the fresh pro- 
note for Rs. 4,500 ? 

3. Whether the fresh pro-note for 
Rs. 4,500 is for consideration so 


far as defendant No. 1 is con 
cerned ? 

4. To what relief, if any, is the plaintiff 
entitled ? 


The learned Subordinate Judge fixed 
Feburary 11, 1931, for filing of docu- 
ments. On April 16, 1931, the plaintif 
B. Durga Prasad Nigam, and his Counsel 
stated that the plaintiffs suit be dismissed 
as the plaintiff bad obtained a fresh pro- 
note in lieu of the pro-note in suit. The 

è defendants’ Counsel stated that defendant 
No. 2 Shyam Sunder Lal had not executed 


the fresh pro-note and that the signatures 
(5) 23 O 812, : 
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of B. Shyam Sunder Lal on the pro-note 
and receipt were forged and that defendant 
No. 1 Iqbal Bahadur had executed the 
pro-note under circumstances alleged by 
him inhis written statement, and that it 
was not in consideration of the pro-note of 
March 17,1929. Counsel for the. defendants 
also stated that if the plaintiff wanted to 
withdraw his suit under O.. XXII, r. 1, 
Givil Procedure Code, costs should be 
awarded,and he also stated that he did. 
not want to produce further evidence in" 
support of his claim for costs, It is clear 
from the statement of the defendants’ 
Counsel in the previous suit that the defen- 
dants never withdrew their allegations 
that the pro-note for Rs. 4,500 executed on 
December 30, 1930, was obtained from . 
them by fraud and misrepresentation and 
that B. Shyam Sunder Lal had never. 
executed itand that his signatures on the 
pro-note and receipt were forgeries. 
Nevertheless the learned Subordinare Judge 
on April 16, 1931, upon the request of the 
plaintiff, dismissed his suit with no orders.as 
to costs. Itis clear that the order of the 
learned Subordinate Judge, date April 
16, 1931, was not passed under.O, XXII, , 
r. 8, of the Code of Civil Procedure, which 
runs as follows:— > - : ieee Se 

“Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or: in ~ 
part by any lawful agreement or compromise ‘or 
where the defendant satisfies the plaintiff: in respect 
of the whole or any part of the subject-matter of the, 
suit, the Court shall order such agreement, compro- 
mise or satisfaction to-be recorded, and shall pass 
a decree in accordance therewith so far as it relates 
to the suit.” EN NGA : Sa, AEN TON 


- It was not proved to the satisfaction -of 
the learned Subordinate Judge that Suit 
No. 99 of 1930. had been adjusted wholly ~ 
or in part. There was no evidence given 
of any lawful agreement or compromise _ 
entered into by the parties. In facte the ~ 
defendants were loudly protesting that the 
fresh pro-note was aforgery and had been 
obtained from them by means of undue 
iufluence, misrepresentation and fraud. The— 
order dismissing the plaintiff's suit was -~-t 
undoubtedly passed under O. XXIII, r. 1, 
because the plaintiff withdrew . from the 
suit and it is equally clear that no 
permissicn of the Court to bring a fresh 
suit in respect of the same subject-matter 
was granted to the, plaintiff before “his. 
suit was dismissed under O. XXUI,r. 4, , 
Civil Procedure Code, That being. the ` 
case the present suit which is brought-in 
respect of the same subject-matter namel 
the loan of Rs. 3,000 Sdvanced on 


. 
d 
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pro-note of March 17, 1929, and alleged to 
have been embodied inthe pro-note of 
December 30, 1930,-. is barred under 
O. XXII, r. 1, sub-cl. (3) of the Code 


_of Civil Procedure which lays down that 


where the plaintiff withdraws from his 


suit he shall be precluded from instituting ' 


any fresh suit in respect of such subject- 
matter or such part’of the claim. In our 
opinion the subject-matter of the present 
suit isthe same asthe subject-matter of 
the former suit, Suit, No. 99-of 1930, the 
only difference being that the subject- 
matter inthe former suit was embodied 
in the pro-note of March. 17, 1929, while 
the same subject-matter is embodied in the 
pro-note of December‘30, 1930.. - 

The learned Counsel for the plaintif- 
respondent invited our ‘attention bto a ruling 
of their Lordships of the Privy Council 
reported in Payanna Reena Saminathan v. 
Panalana Palaniappa (L. R: 41 L A. 


142) (6), in which ‘their Lordships of 
the’ Judicial Oommittee ` held that 
although the claims in the two actions 


arise out of the same transcation they 
were in respect of different causesof action 
and that consequently the second action 
was not brought contrary to s. 34 of the 
Ceylon Code of Civil '| rocedure of 1899, 
which is inthe same terms as the Indian 
Code of Civil Procedure of 1908, (O. II, 
T. 2). That ruling can’ afford no‘guidance 
in determining the application of O. XXIII, 
r. 1, Oivil Procedtire Code, to the 
present case. Here thé’ consideration for 
the pro note of Rs. 4,500 upon which the 
plaintiff has brought the present suit, is 
the: same consideration’ which was em- 
bodied in the pro-ncte -for Rs. 3,000 which 
formed the subject-matier of the former 
suit, Suit No. 99 of 1930.. , 

We are, therefore,*clearly of opinion 
that the present suit is barred by O. XXIII; 
r. 1, sub-cl. (3) of the Code of Civil 
Provedure 

In our opivion the plaintiff's suit fails 
both by reason of e. 69.0f the Negotiable 
Instrumente Act as also*~ by reason of the 
provisions of O. XXIII,'r. 1, of the Code of 
Oivil Procedure. %, 

The result, therefore, is that we allow 
this appeal, set aside the judgment and 
decree of the trial Court and dismiss the 
plaintiff's suit with costs of both Courts. 


D. ‘ Appeal allowed. 
'(6) 26 Ind. Oss. 228; 411 A Ti2; 18 O W N 617; 17 
New Law Reports 56; 83L J P.O 131; (1914) A O. 
618; 110 L T 913 (PO), x 
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ALLAHABAD HIGH COURT. ` 
Full Bench 
Second Civil Appeal No. 285 of 1931 
March 11, 1935 
SULAIMAN, O. J, HARRIES AND RAOHHPAL 
Singa, JJ. 
Musammat NAND RANI—DEFENDANT 
D — APPELLANT 
versus 
Babu KRISHNA SAHAI AND OTAERS-- 
PLAINTIFFS — RESPONDENTS 

Hindu Law (Mitakshara) — Funeral expenses — 
Death of widow of last male holder—Funeral Expenses, 
charges for—Person in unlawful possession of estate, 
if entitled to possession till charges are paid —Mainten- 
ance—Widow's right of maintenance—Nature of— 
Sradha of mother —Whether legal necessity. 

Under Hindu Law (Mitakshara) a person who has 
expended money on funeral expenses of the mother 
of the Jast male-holder is not entitled to retain posses- 
sion over the estate of the last male-holder which was 
obtained unlawfully till the funeral expenses have ' 
been paid and -a person who has advanced money 
for medical treatment to the mother of thelast male 
holder in possession of his estate cannot claim to 
hold the estate as against the reversioners till those 
charges have been paid. He may sue for the ex- 
penses which he has incurred in regard to mother's 
illness, and obtain a decree. [p.24,cols. 1 & 2; p. 29, 
col, 2.] ; 

[Case-law reviewed.] 

The funeral expenses as well as the expenses of 
saradh ceremonies of the mother and the widow of 
the deceased last male-holder, are in the nature of 
legal charges and if a person is obliged todefray 
those charges then the estate of the last male-holder 
is liable for them. [p. 27, col. 1.] 

An estate of a deceased Hindu may beunder an 
obligation for the maintenance of the widow, but 


“in does not follow from this that a simple credi- 


tor of a ‘widow who has paid her money’ for 
maintenance, can insist on getting possession and 
on retaining the property of the family till the 
gemount due to him is paid. The position of a person 
advancing money toa widow for her maintenance or 
spending money on her funeral expenses is no better 
than that of an unsecured creditor. |p. 2%, col, 1.] 

The widow's right of maintenance arises by mar- 
riage. It is not a matter of contract. It exists 
during the husband’s lifetime and continues after, 
his death. It is an obligation attached upon his 
person and remains the same after his death. [p. 25, 
col, 2.) J 

S. U. A.from the decision of the Sub- 
ordinate Judge of Bareilly, dated Novem- 
ber 18, 1930. ; : $ 

Mr. Benod Behari Lal, for the Appel- 
lant. aa 

Messrs. G. S. Pathak and Lakshmi 
Narain Gupta, for the Respondents. ` 

Rachhpal Singh, J.—This is a defend- 
ant’s second appeal arising out of a suit 
for possession. 

The facts which have given rise to the 
second appeal may briefly be stated as 
follows:— 4 

Babu Ram Narain was the oyner of two- 
thirds share in the house in suit, Musam- 
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mat Ganga Dei was his widow. They had 
a son, Babu Parshotam Nath, and one 
daughter, Musammat Nand Rani. Parsho- 
tam Nath’s wife wab Musammat Shama 
Kunwar. The family was a joint family 
governed by Mitakshara Law. On the 
death of Babu 
Babu Parshotam Nath 
family estate by right of survivorship 
He died in the month of June, 1922 
when his widow Musammat Shama Kunwar 
succeeded to the estate as a Hindu 
female. She died goon after her husband 
in the month of December, 1922, when 
Musammat Ganga Dei, the mother of 
Parshotam Nath, the last male-holder of 
the estate, succeeded as a Hindu female. 
On April 13, 1923, Musammat Ganga Dei, 
made a will in favour of her daughte, 
Musammat Nand Rani. ‘The plaintiffs 
alleging themselves to be the reversioners 
of Parshotam Nath, instituted a suit in 
1923, and in 1924 they obtained a declara- 
tion that the will was invalid. On Septem- 


succeeded to the 


ber 17, 1928, Musammat Ganga Dei 
died. 
A few months after her death in 


December, 1928, the plaintiffs instituted a 
suit against Musammat Nand Rani and 
her son claiming possession over tae estate 
as the nearest reversioners of Parshotam 
Nath. The claim was, resisted by the 
daughter on several grounds, but was 
decreed by both the Courts below. 
Musammat Nand Rani has come up in 
second appeal Hefore this Court. 

Thetwo pleas with which we are mainly 
concerned in this appeal were raised hy 
Musammat Nand Rani in her defence. 
One was that she had defrayed, the ex- 
penses of the funeral of Musammat Bhag- 
wan Dei, and the other was that Musam- 
mat Bhagwan Dei before her death had 
been ailing for a number of years anda 
certain sum of money was spent by the 
defendant No. 1 on her treatment. It 
was contended that the reversioners could 
not get the estate without paying ` the 
defendant No. 1 the amount spent by 
her on account of the aforesaid two items. 
Both the Courts below held that the 
defendant was not entitled to claim either 
of the two items. 

The two important points which we are 
asked to decide are :— 

1. Whether a person who has expended 
money on funeral expenses of the 
mother of the last male-holder 

* is entitled to retain possession 
over the estate of the last male- 
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holder till the funeral expenses 
. have been paid. 

2. Whether a person who has advanced 
money for medical treatment to 
the mother of the last male-bolder 
in possession of his. estate can 
claim to hold the estate as against 
the reversioners till those charges 
have been paid. 

The first thing which we have to bear 
in mind is-thatuzwe are dealing with the 
case of a mother of a deceased Hindu, 


‘governed by Mitakehara Law, and whose 


estate was in possession of his mother as 
a Hindu femate. 

According to the -provisions of s.. 320 
of the Indian Succession Act (XXXIX 
of 1925), 

“Funeral expenses to a. reasonable amount’ 
according tothe degree and quality of the deceased 
and death bed charges including fees for medical 
attendance, and board and lédging foroné month 
previous to hls death shall be paid previous to his 
debts.” h a, 

This section makes it perfectly clear 
that reasonable funeral charges including 
fee for medical, attendance and for board 
and lodging for one month, prior to the 
death of the owner of the estate are, 
under the law of the country, to be paid 
before any other debt. The question as 
to whether a person spending .money on 
these items can claim a lien over, the 
estate, however, stands on a different 
footing. The provisions of the Indian 
Succession Act, however, cannot help us 
in this case. The plaintiffs in the present 
case. are not claiming the estate of 
Musammat Bhagwan Dei, but they, are 
asking for possession over the estate of 
Parshotam Nath, who was. the last, male- 
holder of it. : 

The learned Counsel appearing for the 
defendant-appellant relied on - obser- 
vations made in Sarvadhikari’s Hindu Law, 
Second Edition, p. 10, where the learned 
author remarks thus :— 

“The Hindu system went further, and laid it 
down-es en imperative rule, that the right to 
inherit a dead) man’s property is exactly co- 
extensive with the duty of performing his obsequies, 
The devolution, of. property depends upon the 
competence to perform the obsequial rites of the 
deceased. They cannot be separated. He who is 
entitled to celebrate these rites, is also entitled to 
inherit the property; and he who gets the pro- 
perty must perform the funeral rites of the last 


owner, 2y -> 
lt would, however, appear that the 
learned author was quoting- here the rule 
of Dayabhaga Law, because we find 
that at another place in the same book 
at p. 453 when dealing with the principl 
E e 
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“--of succession under Mitakshara Law, the 
: learned author says :— 
*-"“It should be distinctly understood, says Mitra 
„Misra, in another place, that ‘the title to present 
“exequial pindas is not the sole ground of taking 
the inheritance, for the younger brothers are 
„equally entitled to’ the inheritance, although in 
presence of the eldest brother the younger brothers 
“are not entitled to present thoss offerings. The 
ounger brother’s share with the eldest, because 
‘the competence to present those offerings is not 
extinct in them. Far it be from us, he seems to 
say, that the title to. present  pindas and the title 
to inheritance are co-extensive terms. One is not 
“the effect of the other. The former does not 
‘necessarily imply the latter. What we simply mean 
to say is, that the competence to present pindas is 
- g’test, a measure of the degree of propinquity in 
which a given relative stands to the deceased. 
“Where there aré many claimants amongst the 
gotrajas and the like, then the fact of conferring 
-benefits onthe deceased merely settles the question 
` of precedence among - heirs’ In other words, the 
‘competence to present exequial cakes doesnot create 
the heritable right, but determines only the‘pre- 
ferable right 16 simply furnishes the principle of 
selection founded on superior efficacy of oblations. 
It determines the priority among heirs, It shows 
the nearer heirs who exclude the more remote. 
‘The conferring of spiritual benefits must never 
be accepted: as the sole ground of taking the 
inheritance.” 

It will, therefore, be. seen that the 
question before ts cannot be decided with 
reference tothe obligation about perform- 
ing the funeral rites of the last owner, It 
is also . doubtful whether in the passage 
at p.10 of the Sarvadhikari’s Law of 
Inheritance relied upon by the Counsel 
for appellants, the words “The last owner” 
‘can be said -to refer to-a. female holder 
of the estate. It can- be argued that the 
words “The last ownér”. refer to the person 
whose estate the reversioners are claiming 
and not to the widow. 
` The first important question we have 
to consider is whether according to Hindu 
Law the estate of the last male -owner 
is, or is not liable for defraying the 
“expenses of the funeral ceremonies of 
the’ last male holder’s mother. There 
does not appear to be any direct au- 
thority in the ancient texts of Hindu Law 
on this point. The legal liability of the 
estate for the funeral expenses of the mother 
of the last male-holder cannot be decided 
with reference to the offering of funeral 
cakes. The reason is that the reversioners 
succeed on the ground that they are the 
reversioners of the last male-holder and not 
on the ground of offering funeral oblations 
to the mother. They succeed because they 
are the nearest reverioners of the last male 
holder. ng 

The position of the mother in a joint 
Hindu family governed by Mitakshara Law 

ves 


. 
N 
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is a very important one, First stage of 
Hindu Law affords complete evidence: of a 
state in which the property belonged to a 
family and not to any iudividual member 
thereof. The property was held in perpe- 
tuity by the family and the members of the 
family were only entitled to maintenance 
out of the family property. The karta of 
the famiiy managed the family estate. The 


‘second stage was reached when individual 


ownership was recognised and then it 
became necessary to distinguish between 
right of ownership and mere right of main- 
tenance. - Females . and certain other 
members such as deaf and dumb were held 
entitled to maintenance while other mem- 
bers were held to be owners. The law went 
on changing slowly and a stage arrived 
when in the absence of a male owner the 
widow in the family in modification of her 
previous right of maintenance became 
entitled to hold the family estate 
with certain limitations. The importance 
of the position of a mother in a joint Hindu 
family is recognised in this manner that 
if there is a partition between ason and her 
husband then she is allotted a share equal 
to that of a son. In a joint family the 
mother and the widow of a deceased: co- 
parcener are both entitled to claim mainte- 
nance out of the family estate which has 
gone to other male members by right of 
survivorship. 


In all civilised countries the funeral 
expenses of the deceased.owner of an estate 
are first charges on the estate left by. him. 
The difficulty which arises in the case before 
us is that it is not the estate of the deceas- 
ed which is asked to pay the funeral char- 
ges. The widow's right of maintenance 
arises by marriage. It isnot a matter of 
contract. It exists during the husband's 
lifetime and continues after his death, It 
is an obligation attached upon his person 
and remains the same after his death. As 
regards funeral charges one way of looking 
at the things is this. If the husband is 
alive then it will be certainly his moral 
obligation to defray the funeral exponses of 
hie wife. But the question is whether, he 
was under any legal liability to pay the 
funeral expenses of his wife. If he was 
not legally liable for these expenses, it is 
difficult to see how his estate could be held 
liable for funeral expenses when his wife 
dies after him and the estate goes into the 
possession of his reversionary heirs. , On 
this point the old Hindu Law texts do not 
give us any help. f i 
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In Stoke's Hindu Law Books, page 91, the 
rule of law is described as follows:— 

“The funeral rites of the deceased, ay far asthe Oth 
days' rites inclusive, must be performed by that 
person (among the heirs) who takes the estate, whoever 
it may be, from the wife downward even as far as 
the King himself. Eventhus Vishnu says: He who 
is the heir of the estate is the giver of the funeral 
oblations.’ ” 

At page 435 it is stated: 

“It is said by Katyayana ‘Heirless property goes 
to the King deducting, however, a subsistence for the 
females as well as the funeral charges, Bes 

But these texts, however, donot refer to 
the case of a female limited owner. 

It appears to have been, however, heldin 
several cases that the sradh of a female is 
a legal necessity according to Hindu Law. 
The first reported case on the point is Raj 
Chunder Deb Biswas v. Sheeshoo Ram Deb 
(1) whereit was held that according to 
Hindu Law the saradh ofa mother was a 
legal necessity. This view was followed 
in a later ruling of the Calcutta High Court 
in Srimohan Jha v. Brijbehary Misser (2). 
The next Calcutta case on the pcint is 
Rama Dhari v. Parma (3). To this case it 
was held that the reasonable expenses on the 
sradh of the widow of a deceased Hindi 
should be paid out of the estate in the 
hands of the reversioners and the reversion- 
ers who inherit the estate should contribute 
towards such expenses. It will thus be 
seen that the view is that the expenses of 
the sradh of the widow are a legal obliga- 
tion on the estate which the reversioners 


get. ; : : 

The Madras High Court in Vaidyanatha 
Aiyarv. Atyasamy Aiyar 4) has taken 
a similar view. It was laid down that the 
funeral expenses of mother are defrayable 
out of the family funds. 

The Bombay High Court has adopted a 
similar view. The first case on the point is 
Sadashiv Bhaskar Joshi v. Dhakubat (5). 
The observations as regards the point 
in question are to be found at p. 460*. Itis 
stated: 
- “Then as to sum alleged to have been expended by 
the first and second defendants in and about Chandra- 
bhaga Bai's funeral cases, I find no case in which 
a question whether a Hindu widow can charge her 
husband's estate with the payment of a sum of money 
raised for the payment of her funeral expenses has 
been decided. But it has been held that a Hindu 
widow may validly charge her husband's estate with 
the payment of money received for her maintenance, 
if the income of the estate be insufficient; and I see no 

d) 7 W R146. 

(2) 2 Ind. Oas. 152; 36 O 753. 

(3) 21 Ind, Oas. 716; 19 C W N 1183. f 

(4) 1 Ind. Cas. 408; 32 M 191; 5MLT 49; I9ML 

9 


J 94. 
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reason why she should not likewise Le able to charge 
the estate with a reasonable amount for the purpose 
of her proper and necessary funeral expenses, accords 
ing to her station in life.” 

No authority is cited by 
Judge for this proposition. 

The next case is Ratanchand v. Javhers 
chand (6), In that case the reversioner of 
the husband of one Musammat Diwali sued 
for possession. The defendant claimed the 
estate under a will executed by her, which 
was held to be invalid. The defendant 
further claimed funeral expenses incurred 
in connection with the death of Musammat 
Diwali. The learned Judges in their judg- 


the learned 


ment remarked that they. could find no. 


authority on the Hindu Law texts -on the 
point but relied on Sadashin Bhaskar v. 
Dhakubai (5). It was held that a widow 
could charge an estate with the liability to 
pay her funeral expenses. - : i 
Vrijbhunandas Dwarkadas v.- Bat 
Parvati (7) is the next case. In that case 
it was held that a reversioner could not 
recover the estate in possession of a- Hindu 
mother without paying the funeral expenses 
incurred by the person in possession.“ under 
a will executed by the widow and ‘it was 
further held that these expenses were charg- 
edon the estate. The learned Judge 
observed 
t that the duty of performing the. funeral ceremonies 
of a mother that ir, pinda dan or offering the funeral 
oblations, is laid down as a religious injunction bind- 
ing on her son in absolute terms by the Hindu Law, 
The duty is independent of any assets left by her, 
The expenses'of performing funeral ceremony are a 
charge on the son's estate." ` Me 
Coming toour own High Court I may.refer 
to Maqbul Ahmad v. Baijdeo Tewari, (8). 
In that case it was held that a Hindu daugh= 
ter was justified in selling property 
inherited by her from her mother to-~pay: 
off a prior mortgage deed under which the 
money has been borrowed for the barkht 
(annual death ceremony! of her mother, 
One of us (My Lord the Chief Justice) was 
a party to that decision and it was clearly 
laid down that the performance of such a 
ceremony would be the duty on the peyson 
who inherits the estate and the expenses 
could be met out of such property. 
Having regard to the view which -has 
prevailed in most of the High Courts since 
several years, I do not see any reason for. 
taking a different view in the case before 
us. It appears to me that according to ‘the. 
case-law therule is well established that: 
the funeral expenses as well as the expenses 
\6) 22 B 818. 


(7) 32 B 26. : 
(8) 122 Ind, Cas 751; (1930) A L J 765; Ind, Rulj 
-@ $ 


(1930) AH. 303; A I R 1930 All, 529. 


` possession of 
, expenses because the reversioners were not 


1935 | 


widow of the deceased last male-holder, are 
inthe nature of legal charges and if a 
person is obliged to defray those charges 
then the estate of the last male holder is 
liable for them. 


The next question which arises for consi- 
deration is whether a person spending 
money on funeral charges is entitled to 
retain possession of the estate until the 


-expenses incurred by him are paid. In 


considering this question we have to 
differentiate between the case of a 
person who was lawfully ‘in possession 
of: an estate and a person who is in 
wrongiul possession. Suppose that a 
Hindu ‘widow of the last male-holder or 
his mother makes a gift of the estate toa 
relation, the gift is certainly valid for 
her life. And further suppose that the 
donee is living with the doner at the time 
of her death. The donee who was in lawful 
the estate incurs funeral 


or could not be present at the time when the 
widow or mother died. The question may 
arise whether in these circumstances, a 
person who is in lawful possession of the 


| estaie; may or may not claim a lien in 


_ Tespect of the funeral charges which he 


er she has been compelled to-defray. If 
a person is in lawful possession and during 


. that. possession he is compelled to incur 


. case before us, however, 


a. liability binding on the estate, then, 
ipossibly, he might claim a lien but that 
would be, as observed in Ghansham Singh 
v. Tej Bahadur Singh (9) because 
being lawfully in possession under’ the 
deed .of gift during the lifetime of the 
lady, he discharged a liability which was 
binding on the reversionary heirs, The 
Stands on a 
different footing altogether. Here, the 
mother of the last male-holder of the 
estate was herself in possession. She had 


.. executed a will in favour of the defend- 
‘ant No. 1 and it was held that it was not 


binding. On the death of the mother the 


‘defendant No. 1 was not entitled to get 


. possession over 


. obtained possession over, her 
. lawfully and illegally, can claim a lien in 


.the estate. It must, 
therefore, be held that her possession was 
unlawful. So the question which we have 
to decide is whether a trespasser who has 
estate un- 


respect of the funeral charges which he 


‘might have incurred of his or her own 


accord, Ib appears that the question must 
(9) 13 Iad, Cas, 191; 9A L J 496: 
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be answered in the negative. The posi- 
tion which has to be accepted is this, 
The mother of fhe last malefholder who 
was in possession died and the defendant 
No. 1, as mere volunteer, defrayed the 
expenses of the funeral ceremony. The 
pleadings do not show that it was ever 
asserted that the plaintiffs refused to per- 
form those ceremonies and on account of 
that refusal the defendant No. 1 was 
forced to spend money on funeral expenses. 
Under these circumstances it cannot be 
said that the defendant No. 1 can claim 
a lien over the property in respect of the 
funeral expenses. On the death of the 
widow there was no legal liability imposed 
upon the defendant No. 1 to defray the 
funeral expenses. It was-the estate of the 
son of the deceased lady which was 
legally liable for the funeral expenses. If 
the defendant No. 1 defrayed the funeral 
expenses, she did so as a mere volunteer., 
All that can be said_is that she performed 
a moral obligation. But it is clear that 
a relation of the deceased mother cannot 
improve his position in any manner by 
performing a moral obligation which he 
or she’ was not legally bound to perform, 
A trespasser cannot take possession of the 
estate and claim to retain it on the ground 
that he has a right to do so until the 
amount expended by him or her on 
funeral expenses is repaid, All the: three 
Bombay rulings Sadashiv Bhaskar v. Dhaku- 
bat (5), Ratanchand v. Javher Chand (6), 
Vrijbukandas Dwarkadas v. Bai Parvati. 
(7), are certainly in favour of the con- 
tention of the appellant. These cases were 
decided on the analogy of the widow's 
right of maintenance. It was held that as 
the estate in the hands of the reversionera 
was charged with the maintenance of the 
widow, soon the same analogy the funerab 
expenses were also a charge on the estate. 
It appears to have been assumed that 
the widow's charges in respect of her 
maintenance stood on the same footing as 
a charge as defined in s. 100 of the 
Transfer of Property Act. With the 
utmost possible respect to the learned 
Judges, I myself find unable to agree 
with the broad proposition laid by them. 
It is well se.tled now that the right of 
maintenance is not a charge unless it is 
so declared. U.. right, however, can be 
converted into a charge either by an 
agreement, by - decree, or under. a will, 
If the ‘property ‘out of. which the maine 
tenance is to be paid to the widow is 
transferred for family necessity, then the 
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widow cannot get maintenance from the 
` alienee- The law makes the position of 
-the widow safe by declaiing ihal a 
transfer of the family estate liable for 
widow's maintenance if made fraudulently, 
‘will be ineffective against her. But a 
widow who is -entitled to maintenance 
cannot contend that her meintenance isa 
` charge which may be enforced against the 
third person. When we say that the 
widow has a charge in respect of her 
maintenance over the family estate, all 
that we mean is that the family estate, 
-if not transferred for legal necessity, 
remains liable for the maintenance of the 
widow. Charge as understood under the 
provisions of s. 100 ofthe Transfer of 
Property Act can only arise either by 
- operation of law or by the act of parties. 
~ And unless there is an agreement or ‘a 
decree declaring a charge, it cannot be 


- held that the maintenance is a charge on 


“the family estate. D. F. Mulla in Hindu 
: Law, 7th Hdition, p. 587, defines the posi- 
--tion as regards the maintenanca of a 


` widow thus:— 


“The claim even of 8 widow for maintenance is 
_ not a charge upon the estate, whether itjis joint family 
property in the hands of the surviving co-parceners 


` of the husband or the separate property of the 


husband in the hands of his sons, until the 


--amount of maintenance is fixed and made a charge 


upon specific property.” as 
In Parvati Devanna Jagadal v. Shrinivas 


“ Ramchandra Patil (10), it was held:— 


' “That a claim for maintenance by a female 
member of a joint family is a personal claim 
- against members of the faimly and can only be 


_i.made a charge on the family. property by an order 


_of the Court or by a properly executed docu- 
ment.” 

>` An estate of a deceased Hindu may be 
under an obligation for the maintenance 


of the widow, but it does not follow from 


“this that a, simple creditor of a widow, 
. who has paid her money for maintenance, 
“ean insist on getting possession'and on 


' retaining the property of the family till 


“the amount due to him is paid. It ap- 
| pears to me that the position of a Derson 
` advancing money 
“maintenance or spending money on her 
“ funeral expenses is no better than that 
‘ of an unsecured creditor. 
“that he 


io a widow for her 


I do not think 
has lien. In a very old case 
` Zubburdust Khan v. Indurmusi (11), it was 
_ held that 


“the creditor of a deceased Hindu does not on 
the death of his debtor obtain any better posi- 


+ tion as against the debtor's estate, than that which 
_ he enjoyed during the debtor's lifetime.” 
i . 


(10) 55 Ind, Oas’ 531; 22 Bom. L R 110. 
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A creditor cannot be permitted to take 
possession over the estate and then claim 
a lien. Similarly if a person is obliged 
to spend money on the funeral expenses 
of the mother of the last male owner of 
the estate, then it is open to him to sue 
the heirs and obtain a decree. He will 
get a decree because the funeral expenses 
are defrayable out of the estate, But 


“he cannot improve his position by getting 


Possession over the estate. 


The Transfer of Property Act is ap- 
plicable to Hindus. Under the pro- 
visions of s. 100 


of the Transfer of 
Property Acts a 


“Where immovable property of one person is 
by act of parties or operation of law made security 
for the payment of money to another, and the 
transaction does not amount to a mortgagé, the 
latter person is said to have a charge on the 
property; and all the provisions hereinbefore con- 
tained which apply to a simple mortgage shall, so 
far as may be, apply to such charge.” 


Even if we suppose for a’ moment, 
without conceding the point,’ that the 
funeral charges were a charge on the 
estate in the terms of s. 100 of the 
Transfer of Property Act, the position of 
the defendant No. 1 is no way improved. 
Her position will be something akin- to 
that of a simple mortgagee. Now, a 
simple mortgagee cannot go and take 
possession over the mortgaged property. 
The same rule will be applicable to the 
case of a person who has a charge; ' as 
understood by the Transfer, of Property 
Act, over a particular property. He can 
enforce his charge by instituting a suit, 
but has no right to go and take pos- 
session over the estate which may be 
subject to a charge, and which the law 
enables him to treat for the repaymentiof 
his loan. Now charges are created either 


“by act of parties or by operation of law. 


In the case before us it cannot be said 


that a charge in respect ofthe funeral 


charges incurred by the defendant No. 1 
was created by act of parties, and there 
is no warrant for holding that it is a 
case in which a charge was created by 
operation of law. Some of the instances 
in which a charge is created by operation 
of law are to be found in the Transfer 
of Property Act. Under s. 55. (b) there is 
a charge in the case of an unpaid vendor; 
under s. 55 (6) (b) there is a charge for 
the purchase money paid in advance; 
under s. 73 there is a charge in favour 
of a mortgagee on surplus sale proceeds 
of a revenue sale, Other instances of 
. 5 i . NIH 
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statutory charges are to be found ia s. 92 of 
the Transfer of Property Act, 

For the reasons given above, I am 
clearly of opinion that the defendant No. 1 
cannot claim any charge in respect of the 


funeral expenses of the mother of the last- 


male-holder. 


The real question for the determination 
in the case before us is whether the 
defendant No. 1 can claim a lien in Tespect 
of the funeral charges of the mother of the 
last male-holder over his estate, which has 
come in possession of his reversioners, In 
Hindu. Law the term ‘lien’ was unknown. 
I have consulted various books of Hindu 
Law, and:I can find no reference to the 
doctrine of ‘lien’ anywhere, The learned 
Counsel appearing for the appellant was 
unable to'cite before us any rule of Hindu 
Law undér which such alien as claimed 
by his cliënt could be asserted, There may 
be two kinds of liens known to the law, 
They are: 
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1. “Liens affecting movable properties 


(chattels.)” 
2. “Liens affecting | 
perties.” 


Generally in both cases the right of the 
person claiming a lien would arise out of 
a contract between the parties, either 
express of implied. As regards chattels, 
one of the liens which is well-known is 
a bailee's lien. In the case before us we 
have nothing to do with the liens affecting 
movables or chattels. We are here 
concerned with a lien claimed in respect of 
immovable’ ‘property. 

“Lien in its primary sense is a right in one man 
to retain that which is in his possession belonging 
to another until certain demands of the person in 
possession are satisfied. A lien is a right of defence 
nota right of action... - ++.-Halsbury’s Laws of 
England, Vol. 19, Lst Edition, pp. 2 and 3" 

At p. 4 of the same book the learned author 
observed that no lien can be obtained by 
wrongful possession. In the case before 
us on the death of the widow, the estate 
vestes in the reversioners of the last male- 
holder and the defendant No. 1 who 
obtained wrongful possession over it, can- 
not claim a right of lien in respect of the 
estate. Section 6% of the Indian Contract 
Act enacts that: : 

“A person who is interested in the payment of 
money whieh another is bound by law to pay, and 


who, therefore, pays it, is entitled’ to be reimbursed 
by the other." . -> i 


But. it .is significant that, no right of 
lien is given to such a person. I would, 
therefore, *hold that in the present suit 


immovable’ pro- 
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the defendant cannot resist the claim of 
the reversioners for possession even if it 
be assumed that defendant No. 1 defrayed 
the funeral expenses. She got the pos-. 
session over the estate unlawfully, and 
therefore cannot claim’ any lien. 

As regards the claim about the money 
alleged to have been spent on the 
medical treatment of the mother of the 
last male-holder, the defendant No. | has 
no case, She had, if her allegations be 
true, advanced money to the mother ‘of 
the last male-holder for expenses in’ con- 
nection with her illness. Her position is like 
that of an ordinary creditor. Shemay sue 
for the expenses which she has incurred 
in regard to her mother’s illness and obtain a 
decree. But she has no lien over the estate. 

For the reasons given above, I would 
dismiss the appeal with costs. 

Sulaiman, C. J.—I agree. 

Harries, J.—I agree. 


By .the Court.—The appeal stands- 
dismissed with costs, | A 
D. Appeal dismissed. 
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Skemp, J.—The pedigree trable below 


will prove useful in this case: — 








UMRA 
oe a a eet eS 
| 
Mamun=-Musammat Shadi Pir Bakhsh 
Begi, widow | 
| Abdullah, | 
| T] defendant 
Musammat Musammat Musammat No. 1. Rukan Din, Nur Bakhsh, 
Zaina atima Aishan defendant defendant 
plaintiff No. 2, No. 3. 
No. 1. 
Khushi Mohammad, 
plaintift 
No. 2. | 
Be ee ee 
{ ; | 
Sharaf Din, Shah Din, 
plaintiff plaintiff 
No. 3. No. 4. 


Mamun, an Arain from Tahsil Nakodar, 
District Jullundur, was allotted one square 
of land in the Chenab Canal Colony on May 
22,1899. On June 10, 1904, he acquired 
occupancy rights. He died in the year 
1907 and, on July 17, 1907, mutation took 
place in favour of his widow Musammat 
Begi. She died on February 2, 1928, and, 
on February 1%, 1929, the Collector made 
anorder sanctioning mutation in favour of 
Mamun’s nephews Abdullah, Rukan Din 
and Nur Bakhsh. On January 7, 1930, the 
daughter and daughter's sons of Mamun and 
Musammat Begi, namely, Musammat 
Zainab daughter, and Khushi Muhammad, 
Sharaf Din and Shah Din, daughter's sons, 
brought the present suit against Rukan Din 
and Nur Bakhsh for possession of Mamun’s 
square. Paragraph 5 of the plaint recited 
that after the land in suit had been 
e mutatedin favour of the defendants they 
had bought proprietary rights without the 
knowledge of the plaintiffs. This fact was 
admitted in para. 5 of the written statement 
which also admitted the facts set forth 
above. 

The plaintiffs claimed Mamun's land on 
the ground that their right of succession 
to Mamun’s self-acquired property was 
superior to that of nephews. The defend- 
ants traversed this, pleading that their 
right was preferential to that of the 
daughters and alleging that daughter's 
descendants had no rights. Their written 
statement emphasized that the purchase 
of préprietary rights affected the claim 


subsequent application, the defendants 
raised the point that as the land in suit 
had been granted to the defendants by 
order of the Collector under Colonization of 
Government Lands Act, the Civil Court had 
no jurisdiction to hear the suit. f 

Ina statement taken before issues, the 
plaintiffs’ Pleader admitted that proprietary 
rights had been acquired by the defendants 
after the Collector had sanctioned mutation 
in their names, This, therefore, took place 
between February 19, 1929, and January 7, 
1930. Apparently in consequence of this 
admission, no copy of those proceedings or 
of the Collector's order has been placed on 
the record. 


The learned Senior Subordinate Judge. 


framed the following issues: — ; 
1. Whether the Civil Court has jurisdic- 
tion to try this suit ?... . On plaintiffs. 


2. If this Court has jurisdiction, then was -` 


the property in dispute the self- 
acquired property of Mamun deceased ? 
behest On plaintiffs. 

3. Ifso, do the daughter and daughter's 
sons exclude collaterals in respect of 
self-acquired property according to the 
custom prevailing among Arains of 
the Jullundur Diastrict...... On plaintiffs. 

4. Are the defendants Nos. 2and 3 in 
adverse possession of any part of the 
land in dispute? If so, how does it 


affect the plaintiffs’ claim ? Es 
On defendants Nos. 2 and 3, 
He found -that the Civil Court had 


jurisdiction to try the suit, that the property 


without saying exactly how, and, in a was the self-acquired property of Mamun, 


“to be found 
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that the daughter and daughters sons 
exclude collaterals in respect of self- 
acquired ` property-among Arains of the 
Jullundur District and that the defendants 
were not in adverse possession. He 
granted the plaintifs the decree they 
sought, subject to the payment of the 
amount éxpended bythe defendants for 
proprietary rights which was to be ascertain- 
ed in execution. 

_ The defendants have appealed through 
Dr. Shuja-ud-Din who has urged three 
points: — 

(1) That by reason of s. 36 of the Punjab 
Colonization of Government Lands Act, 
1912, a Civil Court has no jurisdiction to 
hear the suit, 

(2) That, according to the custom appli- 
cable‘to the parties, collaterals exclude 
daughfers and daughter's sons 

(3) That; in any event, the plaintifis were 
only exititled to occupancy rights, and 
therefore, the form of the decree was 
wrong. 


Itis admitted that the Collector's order 
of mutation was passed in accordance 


“with s. 21 (b) of the Colonization of Govern- 


ment Lands Act which provides that when 
any female tenant dies, the succession to 
the tenancy shall devolve on the person or 
persons who would succeed ifthe tenancy 
were agricultural land acquired by the 
original tenant. lt is further admitted 
that the Civil Court would have jurisdic- 
tion in the usual way to question the 
Gollector’s summary order passed in muta- 
tion proceedings if the Collector had not 
granted proprietary rights before the date 
of suit. But it is contended that this 
grant of proprietary rights excludes the 
jurisdiction of the Civil Court by virtue of 
8.36 of the Act, which runs as follows:— 
“A Civil Conrt shall not have jurisdiction in any 


matter of which the -Collector is empowered by ` 


this Act to dispose, and shall not take cognizance 
ofthe manner in which the local Government or 
Collector or any other Revenue Officer exercises 
any power vested in it or in him by or under this 


The Collector’s order granting proprietary 
tights was passed in accordance with rules 
at page 55 of the Punjab 
Colony Manual, Vol. II. The rules provide 
that at or after the expiration of five years 
from the date of grant, the tenant having 
duly paid all sums due to Government and 
having duly observed all the stipulations 
ofthe grant shall be entitled to receive a 
sanad giving him aright of occupancy in the 
land granted -to him. It 
provided that after another five years the 


is further - 
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tenant having paid all sums due to*Govern) 
ment and observed the stipulations shal 
be entitled at any time during the term of 
the tenancy to purchase from the Govern- 
ment the proprietary right in the said 
lands. 

Mamun obtained occupancy rights under 
the first of these clauses, his nephews 
obiained the proprietary rights under the 
second. The Oollector has no arbitrary 
powers to grant proprietary right over an 
occupancy tenancy to a third person who 
is not the occupancy tenant, and he must 
have sold the proprietary right tothe defend- 
ants in accordance with the second clause of 
these rules. . 

As laid down in Ali Muhammad v. Hakim 
(1) in face of s. 9of the Civil Procedure Code 
itis for the party, who seeks to oust the 
jurisdiction of the ordinary Civil Court, to 
establish his contention; and any Statute 
purporting to interfere with the established 
state oflaw must receive a strict inter- 
pretation. I am unable tofindin s. 35 
any ground for excluding the jurisdiction 
cf a Civil Court in this case. The grant 
of proprietary rights was a grant to the 
heirs of Mamun on account of what Mamun 
or his widow had done in fulfilling the 
various conditions of the tenancy. Assum- 
ing that the respondents were the rightful 
heirs (and I shall shortly give reasons for 
agreeing with the conclusion of the learned 
trial Judge on this point) they were entitled 
to succeed to the rights of Mamun, 
actual and potential, which included the 
right to acquire ownership. Thus, the 
real question which arises in this case is, 
whether the Collector's order sanctioning 
mutation in favour of Mamun’s nephews 
was a correct order in accordance with’ 
the law of succession ofthe parties. If 
it was not a correct order, then the 
Collector was not empowered by the Act 
to sell the proprietary rights to Mamun’s 
nephews. Thus the jurisdiction of the Civil 
Court is not excluded by s. 36 of the 
Colonization of Government Lands Act. 

It is interesting to note that in Ex. P. 1 
printed at pages 58 to 60 of the paper book, 
Mr. Dobson, Collector of Lyallpur (now 
Financial Commissioner) in his order, dated 
December 14,1921, giving a right to a 
daughter in preference to collaterals, said: 

“Ag this decision confirms a right which is 
virtually permanentupon Musammat Nawab Bibi, she 
will be permitted to acquire proprietary rights in 
this land subject tothe lapse of sufficient time for 
presentation of an appeal against this ader. I 


(1) 108 Ind, Cas, 748; 9 Lab. 504; “A IR 1928 Lab. 
121; 29 P L R396, ; 
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think this course desirable because une reversioners 
ought to have facilities for contesting the decision 
ina Civil Court, which I doubt if they could do 
while the land is ‘still held in occupancy right only.” 

Thus the Deputy Commissioner of 
Lyallpur, thought that his summary order 
should be subject to revision in a Civil 
Court. | 

According to Question and Answer No. 45 
of the Customary Law of the Jullundur 
District, (1918), daughters have no right to 
inherit in the Nakodar Tahsil, if collaterals 
exist up to the fifth degree. This is stated 
in general terms for all tribes and for all 
property. In view of the rulings of their 
Lordships of the Privy Oouncil, it is, 
however, sufficient to pine the onus of 
proof on the plaintiffs. 

The plaintiffs, besides some oral evidence, 
produced a number of instances to show 
that, among Arains, daughters excluded 
near collaterals in respect of the self- 
acquired property of their father: — 

Exhibit P-1, already referred to, where- 
by the Collector of Lyallpur ordered muta- 
tion in favour of a married daughter among 
Arains of the Gurdaspur District to the 
exclusion of reversioners. 

Exhibit P. 2, an order of the Goie 
sioner of the Multan Division, passed on 
November 6, 1922, allowing a daughter to 
succeed to her father’s  self-acquired 
property in the colony to the exclusion of 
her father’s brother. The parties were 
Arains of Gurdaspur. 

Exhibit P.3,a judgment of Mr. Leslie- 
Jones, Divisional Judge, Jullundur, dated 
February 29,1911, dealing with Arains of 
Tahsil Sullundur. This showed that daughters 
could succeed to their father’s self-acquired 
property in preference to near collaterals. 

Exhibit P. 4, a judgment of Sardar 
Sewaram Singh, District Judge, Lyallpur. 
The parties were Avrainsof the Jullundur 
Tahsil. The learned Judge held that 
daughters excluded their father’s brother 
from their father’s self-acquired property. 
He said: 


“Tt is now well-established that Arains have, asa 
rule, been favouring the succession of daughters as 
against collaterals, much more than any other tribe 
of Muhammadan agriculturists.” 


Exhibit P. 5,a judgment of Diwan Sri’ 


Ram Puri, Munsif, Jullundur, dated 
November 19, 1920, the parties being Arains, 
resident in the Lyallpur District. The 
judgment notes that it was admitted by the 
plaigtiff’s Counsel that daughters succeeded 
to the self-acquired property of their father. 
The plaintiff wasa collateral of the third 
degree. 


.were ancestral land 
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Exhibit P. 7 isa judgment, dated Aprii 9, 
1906, by Col. B.O. Roe, Divisional Judge 
of Jullundur, referring to Arains of the 
Jullundur Tahsil. He held that “in the 
case of self-acquired property the daughter 
undoubtedly succeeds against a brother” of 
the deceased. 

For various reasons, Exs. P. 6, p, 
8, P. 9 and P. 10 ares not 
very good instances. Exhibit P. 11 
is another order of Mr. Dobson, Collector, 
Lyallpur, dated March 17, 1920. After 
protracted proceedings he sanctioned muta- 
tion of colony land in favour of daughters 
to the exclusion of. near collaterals. He 
pointed out that the land devolved as if it 
and yet sanctioned 
mutation in favour of the daughters. 

Exhibit P. 13 isthe Revenue Assistant's 
mutation order dated. February 25, 1922, 
upholding a gift of colony land effected by a 
widow in favour of her daughter, in ' spite 
of the protests of the real brother of the last 
male owner, The parties were Arains: of 
Hoshiarpur. 

The collaterals produced no instances ab. 
all. They relied, first, on the terms ofthe 
Jullundur Customary Law and, secondly, on 
Fajje v. Sher Muhammad, 10 Ind. Cas. 681 
(2) a Single Bench judgment ofthe Chief 
Court, in whichit was held that among 
Arains of the Nakodar Tahsil, collaterals 
excluded daughters from their father’s 
self-acquired property. This ‘judgment 
was, however, not followed in Ghulam 
Muhammad v. - Ralli (3) a recent Division 
Bench judgment, which held that among 
Arains of the Nawanshahr Tahsil daughters 
succeeded to their father’s self-acquired 
property in preference to collaterals. .I 
would alsorefer to Civil Appeal No. 1449 
of 1931, decided on November 29, 1934, 
whereby a Division Bench held that despite 
this Manual of Customory Law among Jats 
of the Phillaur Tahsil a daughter excluded 
the brother of the last male-holder from 
self-acquired colony land. 

It has also been held by a Single Benth 
in Karim Bakhsh v, Nizam-ud-Din (4) that 
among Arains of the Phillaur Tahsil the 
daughter’s sons of the last male-holder 
exclude collaterals of the third degree. -. 

Fatima Bibi v. Shadi, Civil Appeal No. 31 
of 1906, decided by a Division Bench òf the 
Chief Court on J anuary 29, 1907, held in 


the case of Arains of the Nakodar Tahsil 
(2) 10 Ind. Oas. 681. 
(3) 134 Ind. Oas. 795; 12 Lah. 412; A I R1931 Lah, 
641; Ind, Rul. (1931) Lah. 1003; 32 P LR 929. 
Ko 129 Ind. Cas, 219; AIR 1930 Lah. 596;- 8 Lah. 
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that-daughters excluded the real brother 
of the last male-holder from self-acquired 
property. The learned Judges relied on 
para. 23 (2) of Rattigan’s Digest of 
Customary Law, which is, of course, apposite 
in the present case. i 

As tothe Riwaj-i-am, it has frequently 
been pointed out thatthe questions put are 
vague and comprehensive and that the 
illiterate zamindars who give the answers, 
must have difficulty in understanding the 
questions and must find it impossible to 
give answers dealing accurately with all 
cases. Sometimes they state what they 
would like the custom tó be instead of what 
the custom is, women -are not present at 
these assemblies and their opinions are not 
taken as to their rights of succession. 

‘In my opinion, the plaintiffs have, in this 
case, conclusively proved that among 
Arains of the Jullundur District daughters 
succeed’ to their father’s  salf-acquired 
property to the exclusion of collaterals. 

‘Finally, the appellants’ Counsel urged 
that the plaintiffs should be allowed to 
to succeed only tothe occupancy rights left 
by Mamun. The learned Subordinate 
Judgein granting a decree for possession 
of the land, subject to payment tothe 
defendants of the price of the proprietary 
rights, held that the defendants must be 
regarded as holding the proprietary rights 
for the benefit of the persons really entitled 
subject to re-payment of the expenses they 
had incurred. In my judgment, thisis the 
` proper principle to apply, especially as any 

other course would “lead to further litigation. 

I would dismiss this appeal with costs. 
Tek Ghand, J.—I agree. 


|| 


D. Appeal dismissed. 


PATNA HIGH COURT 
Appeal ‘from Original Decree No. 255 of 
1930 ; 
February 20, 1935. 
CouaTNsy-TERRELL, O. J, AND DHAVLE, J. 
Musammat RAMESHWAR KUER AND 
ANOTHER— DEFENDANTS —APPELLANTS 
a versus 
SHEOLAL UPADHAYA AND OTHERS — 
- «++ PLAINTIFFS AND Pro forma 
DEFENDANTS — RESPONDENTS 
Transfer of Property Act (1V of 1882), s. £8— 
Succession Act (XXXIX of .925), s. 1381— Interest” in 
8, 28, Transfer of Property Act, whether. means 
same thing as “thing bequeathed” in Succession 
Act—S. 28, Transfer of Property Act, scope. of— 
Deed—Construction —Gift to daughters—Held, 


daughters took lige-interest, and on dying issueless, 
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the property passed to surviving daughters—Repug- 
nant provision and defeasance provision—Distinction 
between. ‘ 

The word “ interest ” in s. 28, Transfer of Prop- 
erty Act, has the same meaning as the “ thing. 
bequeathed ” in s. 131, Succession Act [p. 35, col-1.] 

The Transfer of Property Act by s. 28, deals with 
a case in which onthe happening of a specified 
uncertain event the property transferred is to pass 
to a second donee, whereas s.31 refers to a mere 
cesser of the first donee's interest on the happening 
of a specified uncertain event in which case the 
property will in ordinary cases revert to the 
donor, :[ibid.] 

The distinction between a repugnant provision 
and a defeasance provision is sometimes subtle, but 
the general principle of law is that where 
the intention of the donoris to maintain the abso- 
lute estate conferred on the donee but he simply 
adds some restrictions in derogation of the incidents 
of such absolute ownership, such restrictive clauses 
would be repugnant to the absolute grant’ and 
therefore, void ; but where the grant of an absolute 
estate is-expressly or impliedly made subject to 
defeasance on the happening of a contingency and 
where the effect of such defeasance would not be a 
violation of any rule of law, the original estate is 
curtailed and the gift over must be taken’. to be 
valid and operative. Govindaraja Pillai v. Mangalam 
Pillai (I), referred to. [p. 35, col. 2] - 

After making the daughters “absolute propriet- 
ress ” (malik mustaqul) of the property given in gift 
and putting them in possession as rightful owners 
and declaring that they have acquired a “ full and 
absolute title with rights of possession, transfer, 
eic.,"a deed of -gift provided that “ ifany daughter 
out of the three dies issueless, the surviving 
daughters shall, in equal shares, be absolute prop- 
rietresses ofthe property . e.e. sees. n° aa 

Held, that reading the deed of gift as a whole, 
the donor's obvious and natural intention of keep- 
ing the property aslong as possible in the hands 
of her daughters, and failing issue, the survivors 
of them, was not defeated by the mere fact that the 
estate conferred upon the daughters was expressed 
in the first instance as an absolute estate and that 
estate was cut down to a life interest by the de- 
feasance by way of gift over which was in no way 
contrary tothe law applicable. [p. 39, col. 1.] 

[Case-law reviewed. | 


Appeal from a decision of the Subordi- 
nate Judge, Patna, dated December 23, 
1928. f 

Messrs. S. M. Mullick, S. C. Bose, J. N. 
Sen Gupta, P. P. Varma and M. N. Pal, 
for the Appellants. ` 

Sir Syed Sultan Ahmed, Messrs. C.-P. 
Sinha, Baldeo Sahai, Raj Kisore Prasad 
and Syed Ali Khan, for the Respondents. 


Courtney-Terrell, C. J—The main 
question to be decided in this appeal is 
the construction of a deed of gift dated 
October 14, 1917, executed by Musammat 
Ganga Kuer in favour of her three dau- 
ghters of whom the youngest was Dhane- 
shar Kuer. This daughter in May £1921 
married the plaintiff and she digd, withdut 
issue surviving, in May 1923. The plaintiff 
sues the two surviving daughters Rames- 
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-war Kuer.and Parmeshwar Kuer for a 
declaration that the deceased Dhaneshar 
Kuer became the absolute owner of the 
‘share of the property transferred to her 
by the deed of gift. The surviving 
daughters resist the claim on the ground 
‘that upon the death of Dhaneshar Kuer 
- her share under the terms of the deed 
of gift passed to them. - 

The deed of gift recites, as indeed is the 
undisputed fact, that the donor was the 
absolute owner of certain property therein 
epecified and that she was recorded as 

_ the owner thereof in the Land Regis- 
tration Office and was in possession, The 
deed continues thus: 

“I, the executant or my husband have no heir 
other than the three aforesaid daughters; and after 
the death of me, the executant, the three daughters 
aforesaid shall be the share-holders proprietresses of 
the properties mentioned in both the deeds of gift 
aforesaid. All the three daughters aforesaid while 
living joint and joint in mesa, keep me pleased and 
Temain present in obedience and service of me, the 
executant. All the three daughters are minors and 
are under my protection and guardianship, Hence 
out of filial love it is my heartfelt desire to keep 
a portion of the properties given in gift by virtue 
of the two deeds of gift aforesaid and to give the 
balance to my three daughters and put them in 
possession thereof in my lifetime; so that. their 
obedience and services might be recompensed, 
Therefore, J, the executant of my own accord and 
freo will in a sound state of my body and mind 
and in full enjoyment of my senses and all the 
legal functions, without any coercion or pressure 
being brought to bear upon me and without any 
illegal fraud and inducement and peisuasion on 
the part of any one else, have in equal shares 
given away in gift the milkiat property and houses, 
situate in the District of Gaya and Patna, full 
details and specifications whereof are given in 
the schedule of this deed, together with the entire 
right and appurtenances; in short, all the rights 
that I had in the aforesaid propertice, the valua- 
tion whereof is Rs. 20,000 to Rameshar Kauri, wife 
of Mahabir Upadhya and Parmeshar Kuer and 
Dhaneshar Kuer, minor daughters of Babu Karu 
Upadhya deceased who are under the guardianship 
and protection of me, the execulant, residents of 
Rajgir, Pargana Rajgir, District Tatna, by caste 
Dakshint Brahmin, by cccupation zemindari and I 
have made all the three daughters as absolute 
proprietresses of ihe properly given in gift and 
put them in possession and occupation as rightful 
owners . thereof. I do hereby declare that by 
virtue of this deed of gift, all the three daughters 
have, in proportion to their respective shares, 
acquired full and absolute title with rights of 
transfer, etc, in respect of the properties specified 
below. Whatever right, title and interest l, the 
executant, have in respect of the shares in the 
Mauzas and other properties specified below, given 
in gift, having been transferred and passed, become 
vested in the three daughters by virtue of the 
deed of gift. Now I or my other heirs and re- 

resentatives bave no claim, demand or contention 
as against the three daughters and their heirs, in 
respect of ibe properties specified below, given in 
gift. If they make any claim contrary to the 
berms of this deed, it shall be held ilegal by 
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the Court. Now the three minor daughters should, 
under my guardianship, yet their names recorded 
in the Land Registration Office in respect of the 
milkiat proprietary right." 

It is clear that if the agreement had 
terminated at this point, each of the 
three daughters would be the absolute 
Owner of a one-third share in the estate 
given. The difficulty arises by reason of 
the next concluding sentence of the 
deed :— 


“If any daughter, out of the three, dies issueless 
the surviving daughters shall in equal shares be 
the absolute proprietress of the properties specified 
below. I have, therefore, executed this deed of 
gift,so thatit may be of use when required.” 


The contention of the defendants is that 
the deed must be read as a whole and 
that the effect of it is.to confer upon 
each of the daughters in the first instance 
a life estate; that if any daughter dies 
without issue surviving, her life estate 
terminates and passes to the surviving 
daughters and that on the death of a second 
daughter leaving no issue surviving, her 
estate will pass to the last of the daugh- 
ters absolutely. . ~> 

On the other hand the plaintiff contends 
that each of the daughters took an 


absolute estate and that the last clauses . 


is merely an attempt to change the course 
of inheritance. 

It is suggested that the first part quoted 
of the document confers an absolute gift 
upon each of the daughters and that 


a 


the subsequent clause is merely repugnant — 


and void. It is conceded, however, that the 
intention of the donor was as ‘the con- 
struction proposed by the defendants would 
suggest, that is to say, thatthe donor in- 
tended to make-a gift over to the surviving 
daughters if one of them should.. die 
issueless, 


Itis first necessary to examine the terms 


Act. Section 28-is as follows:— 

“On a transfer-of property an interest therein 
may be created to accrue to any person with _the 
condition sureradded that in case a specified 
uncertain event..shall happen such interest shall 
pass to another person, or that in case a specified 
uncertain event shall not happen such interest shall 
pass to another person, In each case the dis- 
positions are subject to the rules contained in 
ss. 10, 12, 21, 22, 93, 24, 25 and 27." 


On behalf of the plaintiff it is argued 


that this section has no application and 


it is suggested that the words ‘interest’ 
and 


with the words 
in 8. 131 of the Succession Act. It is 
argued that s. 28 refers only to a divest- 
ment of the donee duringehis or her life 


‘such interest’ should be contrasted - 
‘the thing bequeathed’’—— 


kN 


of ss. 28 and 31 of the Transfer of Property Sr 


` 


~ 
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and that the interest referred to is the 
legal interest enjoyed by the first holder 
and nob the property bequeathed as re- 
ferred to in the Succession Act. So it 
is said that if the first donee enjoyed a 
life interest only, the life interest of the 
donee could not possibly pass to another 
person and if on the other hand the first 
donee took an absolute interest, the donor 
was unable to control the devolution of 
the property after the death of the 
absolute owner. In my opinion this 
construction is erroneous and the word 
“interest” has the same meaning as the 
“thing bequeathed” in the Succession Act, 


. and providing that the deed of gift can 


be ‘construed as the gift of a life estate 
to the first donee with a gift over in the 
case of the death of that first donee 
issueless. Then s. 29 is directly applic- 
able to the case and the “specified uncer- 
tain event” in the deed will be the death 


. Without surviving issue of the first donee. 
_ The Transfer of Property Act, by s. 28, 


deals with a case in which on the hap- 
pening ofa specified uncertain event the 
property transferred is to pass to a second 
donee, whereas s. 31 refers to a mere 


- cesser of the first donee’s interest on the 


happening of a specified uncertain event in 
which case the property will, in ordinary 
cases, revert to the donor. To my mind 
this argument on behalf of the plaintiff 
based upon the suggestéd construction of 
8. 28 is unsound, 


__ It was farther contended that the law 
does not contemplate either in the case of 
a transfer inter vivos or in the case of a 
‘bequest, that an earlier clause conferring 
an absolute interest may be defeated by a 
later clause. The difference between a 
repugnant clause which is invalid and a 
clause of defeasance to which the Courts 
will give effect has been pointed out and 
I cannot do better than quote the words 


of Chetty, J. in Govindaraja Pillai v. 


Mangalam Pillai (1), at p. 913)* where the 
Gourt had to construe a pre-nouptial set- 
tlement by a husband in favour of his wife 
in the following terms: — 

_"T have accordingly given you the undermen- 
tioned properties valued af Rs, 1,000 and you shall 
yourself from this day hold and enjoy the same 
with “all rights. Should any issue be born to us, 
that issue shall gat the properties after our death. 
If there is no issue, after your death, your brothers 
should take the properties,” a i 


(1) 133 Ind. Oas. 867; 63 MLJ 911; Ind, Rul. 
1932) Mad. 803; 36 LiW 733; (1932) M W N1277; A 
R 1933 Mad. 80. 


“Page of 63 ML J—[Hal Bape 
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_ The wife pre-deceased the husband leav- 
ing no issue. The learned Judge said, in 
giving effect to the claim of the bro-_ 
thers: — : 
. “The distinction between a repugnant provision 
and a defeasance provision is sometimes subtle, 
but the general principle of law seems to ba that 
‘where the intention of the donor is to maintain 
the absolute estate conferred on the dones but 
he simply adds some restrictions in derogation of 
the incidents of such absolute ownership, such 
restrictive clauses would be repugnant to the 
absolute grant and therefore void; but where ths 
grant of an absolute estate is expressly or im- 
pliedly made subject to defeasance on the happen- 
ing of a contingency and where the offect of such 
defeasance would not be a violation: of any rule 
of law, the original estate is curtailed and the 
gift over must be taken to be valid and opera- 
tive.” e 
It is clear in the case before us, that if 
the deceased daughter took an absolute 
estate, her disposition of the property could 
not be controlled; she would have the 
right toenjoy during her life as she thought 
best and to bequeath it after her death to 
whom she would. — 

The real question is whether she took 
an absolute estate or only a life estate, 
There have been many cases in which the 
Courts in construing a deed of gift or a 
will have found that the earlier clauses 
of the document if read by themselves 
and without reference to the rest of the 
document would confer an absolute estate 
but that subsequent clauses if read with 
the earlier clauses indicate thai the inten- 
„tion of the donor or testator as the case 
may be, was that the doneet should have 
such a degree of power of disposing of the 
estate as should not be inconsistent with 
the subsequent enjoyment of the second 
donee on the happening of the specified 
uncertain event. The earliest of these 
cases was that of Bhoobun Mohini Debta 
v. Hurrish Chunder Chaoudhary (2), where 
a Hindu granted a talook to his sister, K by 
a sanad in the following terms:— i 

“You are my sister; I accordingly grant you 
as a talook for your support the three villages 
H. P. and K. belonging to my zamindari with all 
rights appertaining thereto, at a thatjama of 
Rs. 361. Being im.possession of the lands and 
paying rent according to the tahutjama, do you 
and the generations born of your womb succes- 
sively enjoy the same. No other heir of yours shall . 
have right or interest”. , p ; 

The opinion of the Privy Council deli- 
_vered by Sir Robert Collier was that these 
words, had they stood exclusive of the last- 
sentence, would have conferred an absolute 
estate upon K, but the last clause cut 

(2) 4 O 23,514138; 3 OLR 339; 3 SAP OF 
815; 3Suth.P OJ 537; 2 Ind. Juf, 430; 1 Shome L 
R 241 (PO). 
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down "this gift so that in the event of 
failure of issue living at the time of her 
death, the estate was-to revert to the donor 
and his heirs, that there was nothing in 
such a condition repugnant to Hindu Law, 
and, that as the uncertain event con- 
templated had not occurred, K was able to 
dispose of the property by will. 

In Sreemuity Soorjeemoney Dossoy v. 
Denobundoo Mullick (3), a Hindu testator 
governed by Dayabhag Law devised all 
his real and personal estate among his 
five sons in equal shares. The will con- 
tained the following clauses:— 

“Should any among my said five sons die, not 
leaving any son from his loins, nor any son's son, 
in that event neither his widow nor his daughter, 
nor his daughter's son, nor any of them will get 
any share out of the share that he has obtained 
of the immovables and movables of my said 
estate, In that event, of the said property, such 
of my sons and my son’s son as shall then be alive, 
they will receive that wealth according to their 
respective shares”, 3 4 

On the construction of the will that the 
uncertain event was a failure of male 
issue of any one of his sons at the time of 
the death of that son, it was held that the 
gift over was not inconsistent with the 
general principles of Hindu Law and 
therefore the gift over was valid. The 
precise terms of the first gift are not described 
jn detail in the report. This case of 
Soorjeemoney Dossey v. Denobundoo Mul- 
lick (3), was explained by the Privy 
Council in the subsequent case of 
Kristoromont Dasi v. Narendra Krishna 
Bahadur (4): 

“Jn stating the rule relating to the defeasance of 
a prior absolute interest by a subsequent event, it 
is important to add, first, that the event must 
happen, if at all, immediately on the close of a 
life in being at the time of the gift, ae was laid 
down in the Mullick case (3), and, secondly, that a 
defeasance by way of gift over must be in favour 
of somebody in existence at the time of the gift, as 
laid down in the Tagore case [Jotendromohan Tagore 
v. Gunendra Mohan Tagore] (2)”. . 

Their Lordships also dealt with the case 
of Bhoobun Mohini Debia v. Hurrish 
Chunder Chawdhury (2) above referred to 
and explained the decision saying:— 

“Jn effect the construction wus that, if Kasiswari 
left issue, the absolute interest given to her in the 
first instance wasto remain unaffected, but if she 
left none, it was cut down to a life interest. In 
the laiter case nothing had passed from the donor 
but the life interest, and when that was spent, he 
or his heir woula lawfully re-enter.” 


The last sentence makes it clear that in 
(OMIA 123; 1 Sar, PO J §37;19 E R 


6. 

(4)¢d6 0388; 16 I A 29; 13 Ind. Jur. 90; 5 Sar, P 
Od 285 (P 0). e : < 
_ (5) 1 A Sup. Vol 47; 18 W R 359; 9 BL R877; 2 
futher 692; 3 Sar. 82 (PO). - A 
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the case of a valid defeasance clause, it is 
not the case that the first donee will, when 
the document takes effect, take an absolute 
estate which subsequently on the happen- 
ing of the uncertain event is to be cut 
down to a life interest, nor is it the case 
that the first donee will, when the docu- 
ment takes effect, take a life interest which 
will subsequently ripen into an absolute 
estate; it is merely that when the document 
takes effect (in the case of a will on the 
death of the testator, in the case of a 
transfer inter vivos on the execution of 
the document), the first donee will take a 
life interest and in either case on thè 
death of the first donee, the full estate 
will pass- to the person designated by the 
gift over. If the gift over is to have any 
effect, the terms of the bequest taken as 
a whole must not confer an absolute estate 
on the first donee, for if the further interests 
are given merely after or on the termina- 
tion of the first donee’s absolute interest, 
the absolute, interest is not cut down-and 
the further interests will fail.. This was 
pointed cut in the case of Partap Chand 
v. Makhani (6). With the particular docu- 
ment in question which was construed in 
that case we are not concerned, nor is the 
whole of it set forth in the report, it is 
sufficient to state the conclusion as to. its 
construction in the--words of Tek Chand, 
J.,at page 492:* — . 


“After a careful perusal of the will as a whole, 
I have no doubt that: the provision in the last 
clause, relating to the gifts to the daughters, is not 
in defeasance of the absolute estate conferred on 
the two widows in the-earlier clauses, butis a ‘gift 
over’ of the property Of each widow on the termina- 
tion of her life, If this is the correct interprete- 
tion of the wil), there can be no doubt that the 
‘gift ever’ is void and must be considered as non-exis- 
tent in the eye of the law. The proposition of law 
is firmly established that if an estate is given in 
terms which confer an absolute estate on the donee, 
and then further interests are given merely after 
or on the termination of that donee’s interest, hia 
absolute interest is not cut down and the further 
interests fail.” -> 

See also Sures Chandra Palit v. Lalit 
Mohan Dutta Cheudhart (7). i OG 

The case of Saraju Bala Devi v. Joytir- 
moyee Debi (3) is one. which illustrates the 
class of invalid repugnant clauses men- 
tioned by Chetty, J. An absolute estate 

(6) 144 Ind. Cas, 651; 14 Lab. 485;34 P L R73; A 
I R 1833 Lah. 3f5; Ind. Rul. (1933) Lab, 521, at 

(7) 31 Ind. Cag. 405; 20 OW N 463 at p. 4€6; 22 C 
LJ 316. ia 

(8) 134 lnd. Cae. 648; 58 IA 270; A I -R1931 
PO 179; (1931) A L J 555; 25 OWN 303; 3a LW 
51; 8O W N 94; 33 Bom L R 1257; (1931) M W 
N 989: 61M L J 504; 53 O 142; Ind. Rul. (1931) PO 
296 (P 0O). j 

*Pageof 14 Lah—{[ Bd] | 8 
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was .given with a condition that it was not 
to be transferred by gift except toa limited 
extent for religious purposes. This con- 
dition of course was held to be void. As 
inthe case before us the word ‘malik 
milstaqil’ was used tu indicate the interest 
coferréd, and as to the use of this word 
their Lordships said (p. 271) 

“the word ‘malik’ imports full proprietary rights, 
unless there is something in the context to indi- 
cate an intention to the contrary ” 

It was held that there was nothing to 
the contrary in the documents concerned. 
There was also a defeasance clause whereby 


the propertiés weré to revert 
“if the particular heirs of you, whose rights have 


‘been mentioned in respect of the lands of this 


patta, cease to exist.” 
` Bir Dinshah Mulla.- in delivering the 
judgment of their Lordships of the Privy 
Council said referring to this supposed 


defeas ince clausé:— ~ 
“the conditions referred to abové are followed 
by a defeasance clause which provides that if the 


‘persons designated as the heits of Kirpamoyee 


(legatee) that is. her sons,.their male descendants, 
and her daughters ‘cease to exist, the taluks should 
revert to the Raja and his heirs. A Hindu, no 
doubt, may give property by way of executory gift 
upon an event which is to happen, if at all, im- 
mediately on the close of a life in being and in 
favour of a person born at the date of the gift 
and such a gift over might; be a sufficient indica- 
tion that only a life estate to the first taker was 
intended: Sreemutty | Soorjeemonza Dossee v. 
Denobundoo Mullick (3, Jotendromohan Tagore 
v. Ganendra Mohan Tagore ‘5. That, however, 
is not the case here, The event which is referred 
to in the leases is an indefinite failure of the male 
issue of Kirpamoyee and the attempted.gift over is 
therefore void.” 

This decision is of interest not on ac- 


‘count of the construction of the particular 


document in question but by reason of the 
fact that it expressly .contemplates that 
the earlier part of thé document may ap- 
pear to grant an absolute estate but that 
the gift over may be 4 sufficient indica- 
tion that only a life estate to the first 
taker is intended. : 

I now turn to the particular document 
in question adopting the following shortly 
summarised principles of construction: — 

(a) The document must be read as whole. 


(b) The intention of the testator in so far as it 
can beobtained from the document as a whole must 


‘be given effect to. 


(c) That notwithstanding the earlier clauses if 
read by themselves and without reference to later 
clauses would confer on the donee an absolute 
estate, yet the subsequent clauses may indicate that 
such was not the donor's intention and that in some 
cases a gift over by itself may be enough to 
negative the contention and ‘further, as was admit- 
ted on behalf of the plaintiff, firstly that the 
intention of the donor in this particular case was 


*Page of 58 IA, [Ed] 
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clearly to give the first dones a life estate with 
a gift over on the happening of her death without 
surviving issue; secondly, that if the effect of the 
document asa whole is as intended by the donor, 
there ig nothing in such intention repugnant to the 
general provisions of Hindu Law. 

There can be no doubt that the earlier 
clause, if considered by itself, would in 
fact confer an absolute interest on the 
deceased, but the three daughters were 
alive at the date when the deed came into 
operation. It is clear that the donor did 
not intend thatthe property should go to 
another family. but should continue as 
long as possible in the hands of her 
daughters and the survivors of them, The 
desire was perfectly natural. 

Much stress has been laid on behalf of 
the plaintiff upon the earlier provision 
that each daughter is to have a free right 
of disposal of the property. But in so far 
as the intention of the donor can be 
gathered from the document, it cannot 
have beenin contemplation that either of 
the daughters would be at liberty so to 
dispose of her share of the property in 
her lifetime as to defeat the intention 
expressed in the last clause. Indeed the 
argument on behalf of the’ plaintiff was 
put very frankly as an invitation to’us to 
disregard the last clause altogether not- 
withstanding the admission that the inten- 
tion of the donor as therein expressed, and’ 
it was argued that the donor had inadver- 
tently defeated her own intention by 
absoluteness of the earlier clause. I have 
no doubt as to the meaning of the deed 
of gift taken as a whole and I am of opinion 
upon an examination of the authorities 
above referred to that we are at liberty 
as a matter or law to give effect to that 
meaning notwithstanding that if the docu- 
ment had consisted of the earlier clause 
only it would have had a different meaning. 

I am unable to agree with the judgment 
of the Subordinate Judge and I would 
reverse his decision and dismiss this suit 
with costs to be paid by the plaintiff 
throughout. . 

Dhavle, J.—l agree. : 

After making the daughters “absolute 
proprietresses” (malik mustaqil) of the prop- 
erty given in gift and putting them in 
possession as rightful owners, and declaring 
that they have acquired a “fall and 
absolute title with rights of possession, 
transfer, etc.” the deed of gift provides 
that “if any daughter out of the three dies 
issueless, the surviving daughters sifall 
in equal shares be absolute proprietress 
of the property, . , ,' The question 
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is whether we have here a defeasance by 
way of gift over of the “full and absolute 
title” (milkiat mustaqil) that the donor 
appears in the first instance to have 
transferred to the three daughters, or an 
attempt by her to create an interest in 
favour of the surviving daughters merely 
after or on the termination of the prior 
interest created in favour of Dhaneshar 
Kuer, wife of the respondent Sheolal 
Upadhaya, upon her dying without issue. 
If the latter bethe case, the appellants 
must fail, as has been held by the lower 
Court; if Ganga Kuer, the donor, made 
an unconditional grant of the absolute 
interest in favour of the three daughters, 
it was not open to her to alter the ordinary 
course of succession upon Dhaneshar Kuer's 
death, whether with cr without issue. The 
deed of gift must, however, be construed 
as a whole and effect given to the donor's 
intention as gathered from the deed so 
read, taken with the surrounding cir- 
cumstances (though not with the statements 
she was called into the witness box to 
make), unless there be anything contrary 
to law in it. The first part of the dis- 
position taken by iteelf undoubtedly confers 
the full and absolute title to the 1-3rd 
share in dispute upon the daughter now 
deceased, but it is not a sound construc- 
tion of the deed to give effect to this part 
by itself, and treat the part contingent 
upon the death of Dhaneshar Kuer withcut 
issue; as inoperative by reason merely of 
its appaient inconsistency with the prior 
grant of the milkiat mustaqil. In Indira 
Rani Ghosh v, Akhoy Kumar Ghosh 19), 
their Lordships observed in connection 
with a will that 

“a conscious intention on the part of a testator to 
dispose of property in the hands of another person 
under a gift from himself is not lightly to be 
imputed”, 

and a similar consideration may well be 
applied to gifts. Section 28 of the Transfer 
of Property Act, which is applicable to 
Hindu provides for an 


“Ulterior transfer conditional on happening of 
specified event”, 


ag the marginal note puts it, and s. 23 
which applies in such cases dealing with 
transfer contingent on happening of specifi- 
ed uncertain event, lays down that where 
no time is mentioned for the occurrence of 
the uncertain event, the later interest 
fails unless such event happens before 

(9) 140 Ind. Cas, 433: 59 I A 419; Ind. Rul. (1932) 
P.£. 327; 90W N1113: A 1R 1933 P 0269-56 OL 
J 423; (1932 M W N 1301; 370 WN 153;t4MLJ 
48; 37 L W 1; 14 PLT 101;-85 Bom, LR 211; (1933) 
A L J 382 (P 0). 
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or at the same time as the prior interest 
ceases to exist. The law is well settled 
that a Hindu may give property by way 
of executory gift upon an eveni which is 
to happen if at all, immediately on the 
close of a life in being and in favour of 
a person born at the date of the gift, 
conditions which are satisfied in the present 
case, The rule of construction applicable 
to deeds of gift is well illustrated in 
more than one authoritative decision. 
Bhoobun Mohini Debia v. Hurrish Chunder 
Chaudhary (2), their Lordships of the 
Judicial Committee dealt with the gift of 
a taluk to a sister for her support. The 
warrant was coupled with the words that 
the donee and the generations born of her 
womb successively were-.to enjoy the'samé, 
upon which it was held that the terms, 
imported an absolute estate, no inference 


arising that the donor had an English ` 


estate-tail in his contemplation. Then 
followed the words, “ma other heir of yours 
shall have right or interest’, and :their 
Lordships decided that the effect of these 
words was tc make the abeolute éstate, 
before given $ 
“defeasible in the event of a failure of .issue 
living at the time of her death, in which event 
the estate was to revert to the donor and his 
heirs”. A i 

As there was nothing in such a condition 
repugnant to Hindu Law, their Lordships 
held that the donee had taken the whole 
estale, defeasible on the happening cf an 
event which did not occur, and that she 
had, therefore, an estate which she could 
dispcse of by a will. It is true that this 
case differs from the case before us in 
two respėcts; there was no gift over in 
that case, and the clause of defeasance 


did not actually come into operation 


because the donee did have issue living 
at the time of her death. These differences, 
however, do not seem to affect the 
principle of construction for grants of this 
kind. Section .28 of the Transfer of. 
Property Act places a defeasance’by way 
of gifL over on much the same footing so 
far as the present case is concerned, as 
s. 31 does to ore ue 
“condition that transfer shall cease to have effect 


in case specified uncertain event happens or does 
not happen”; f 

and the actual happening‘or not happen- 
ing of the specified uncertain event upon 
which the defeasance is to come into force, 
will make no difference in the interpreta- 
tion of the deed- as it stands. The. 
important thing tonotite is that in Bhoobiun- 
Mohini Debia’s case (2) their „Lordships ` of 


In 


= a>yoid", 


~~ absolute estate. 


_ 1985 - 


the Judicial Committee did not consider 
the clause of defeasance void as being 
repugnant to the absolute estate already 
given, and that they gave effect to both 
parts of the deed of gift by holding in effect, 
upon the construction. of the deed, that 
if Kasiswari left issue, the absolute interest given 
to her in the first instance Was to remain unaffect- 
ed, but if she left none, it was cut down tos life 
interest. In. the latter case, nothing had passed 
from the donor but the life interest, and when 
that was spent, he or his heir would lawfully re- 
enter”, to quote Lord Hobhouse in Kristoromont 
»~Dasi v. Narendro Krishna Bahadur (4). b 
Some stress was laid on behalf of the 
respondents on the power given to the 
daughters to transfer. their interest, but 
it is plain that this power does not add 
anything to the “milkiat mustaqil’, and 
does not give the donees any different 
estate from what Kasiswari, the donee in 
Bhoobun Mohini's cise (2), would have 
taken in the absence of the defeasance 
implied in the provision “mo other heir of 
yours shall-have right or interest”. In the 
case of Saraju Bala Devi v. Jyotirmoyee 
Devi (8), their Lordships of the Judicial 
Committee were again dealing with leases 
which conferred upon the lessee “an 
absolute estate as effectively as if she was 
constituted ‘malik’ of the properties”. The 
grants were followed by defeasance 
clauses which provided thatif the persons 
designated as the heirs of the lessee “cease 
to exist”, the taluks should revert io the 
donor and his heirs. Their Lordships 
referred to the power of a Hindu to give 
property by way of executory gift upon a 
specified uncettain event, and observed that 
“such a gift over might bea sufficient indication 
that’ only a life estate to the first taker was 
intended; Sreemutty Soorjeemoney Dossee v. Deno- 
bundoo Mullick (3), and Jotendromohan Tagore v. 
Ganendra Mohan Tagore (5).” That, however, is not 
the case here. The event which is referred to in 
the leases is an indefinite failure of the male issue 
of Kripamoyee, and the attempted gift is, therefore, 


nm 


As I have already indicated, the gift 
over inthe present case is not opposed to 
the law applicable to Hindus, and it seems 
to me that reading the deed of gift as a 
whole, the donor's obvious and natural 
intention of keeping the property-as long 
as possible in the hands of her daughters, 
and failing issue, the survivors of them, 
is not defeated by the mere fact that the 
estate she confers upon: the daughters 
is expressed in the first, instance as an 
As in ‘Bhoobun -Mohini's 
case (2) that estate iscut down to a life 
interest by the defeasance by way of gift 
over which is in no way contrary to the 


RAM KRISHA v, EMPEROR (ALL) 


‘learned Sessions 


39 


law applicable. Dhaneshar died without 
issue and her 1-3rd share in the proper- 
ties, therefore, passed to the surviving 
sisters, the appellants before us. 

D. ` Decision reversed. 





ALLAHABAD HIGH COURT 
Criminal Reference No. 40 of 1935 
. April 2, 1935 
KENDALL, J. 
RAM KRISHNA—AconsgED 
versus , 
EMPEROR—0OrrosITs PARTY . 

Penal Code (Act XLV of 1860), s. 283—Offence 
under—lIntention to obstruct, whether necessary. 

Section 283, Penal Oode, does not refer either to 
a public nuisance or to-the intention of tbe .accused. 
It is one of the sections in Chap. XIV of the Code 
which deals with offences affecting the public health, 
safety, convenience, decency and morals. A public 
nuisance may undoubtedly be caused without any 
deliberate intention of causing it, and s. 238, and 
8.290, do not refer to the intention of 
accused person, The obstruction may be caused by 
negligence. Where therefore, the accused places & 
charpai on a public road and thereby obstructs the 
Sub-Inspector, he commits the offence under 8 283, 
Penal Code. Kamla Prasad v, Emperor (D, not 
followed, ; 


Cr. Ref. made by the Sessions Judge o 
Farrukhabad, dated December 8, 1934. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is a reference by the . 
Judge of Farrukhabad 
recommending that the order passed by a 
Magistrate fining the applicant, Ram . 
Krishna, Rs. 25 under s. 283 of the Indian . 
Penal Code, be set aside. The circum- 
stances are given in the order of reference. . 
I am, however, by no means satisfied that 
the Magistrate was wrong in holding that 
there had- been an offence under e. 283, 
Indian Penal Code. The Sessions Judge. 
has remarked that the placing of a char- 
poy ona public road does not amount to` 
a public nuisance ifthere is no intention of 
obstructing traffic. Section 283, however, 
does not refer either to a public nuisance 
or to the intention of the accused. It is 
cone of the sections in Chap. XIV of the 
Code which deals with offences affecting the 
public health, safety, convenience, de- 
cency and morals, and the learned Judge 
has quoted from Dr. Gour's Penal Law 
of India, para. 2675: “The act contem- 


plated may be of any kind, but it must 
be an act of positive commission involving 
as its result a public nuisance in, the right 


sense of the term”, The learned commente . 


the, 


40 - 
ator, however, goes on to say that if the 
actor omission has the effect mentioned 
in the section, that is to say, if it causes 
danger, obstruction or injury to any 
person in any public way or publie lane, 
it constitutes a publie nuisance. The 
section is enacted to protect persons in the 
exercise of their public right. In the 
present case the Sub-Inspector was exer- 
cising his public right to ride along the 
side of theroad, and it was admitted that 
the side of the road was occupied by the 
charpoy of the applicant,and the circum- 
stances were such that the Sub-Inspector 
was undoubtedly obstructed. 

The learned Judge has also quoted the 
case of Kamla Prasad v. Empercr (1). 
The question raised there was whether 
there had been an offence under s, 290, 
of the Indian Penal Code; and it was 
held that placing a charpoy temporarily 
on the road in the bazar without any 
intention of obstructing traffic does not 
amount to the offence of causing a ‘public 
nuisance. With all respect to the learned 
Judge -who decided that case, [ do not 
feel that I am bound to follow ths authority 

. contained in the decision. A public 
nuisance may undoubtedly be caused 
without any deliberate intention of causing 
it, ands. 283, and indeed s. 290, do not 
refer to the intention of the accused 
person. The obstruction may be caused 
by negligence and in nine cases out of 
ten it is so caused. The offence in the 
present case does not appear to have been 
@ very serious one, but I have not been 
persuaded that the Magistrate was wrong 
in regarding it as an offence, and I there- 
fore reject the reference. Let the papers 
be returned. 


Reference rejected. 


D. 
E 17 Ind, Cas. 574; 10 A L J 362; 13 Or. LJ 
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| LAHORE HIGH COURT 
First Civil Appeal No. 1034 of 1933 
February 26, 1935 
ADDISON and Din Musamman, JJ. 
MUHAMMAD HAYAT AND 0THERS— 
PLAINTIFFS— APPELLANTS 
eee VETSUS 
MUHAMMAD NAWAZ AND OTHERS 
—DEFENDANTS AND PLAINTIFFS — 
RESPONDENTS 
Mehammadan Law—H anafis— Marriage—Marriage 
contracted before expiry of period of iddat—Whether 
only invalid — Children of such marriage—Right to 
inherit to their father—Inheritance, 
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A marriage contracted with a Muhammadan lady 
before the expiry of the iddat period, is only a fasid 
marriage or an invalid marriage and is not a void 
one, and the children of such marriage ara entitled, to 
inherit to theic father’s estate, Azizunnissa Khatun - 
v. Karimunnissa Khatun (1), dissented from. Ata 
Muhammad v. Saigul Bibi (2), Taliamand, v.. 
Mahamad Din (3), Tajbi v. Mowla Khan (4) and 
Mohammad .Shafi v. Raunaq Ali (5), relied on. 
Kaniza v. Hasan Ahmad Khan (6) and Khurshed 
Janv. Abdul Hamid Khan (7), referred to. Jhandu 
v. Husain Bibi (8)and Ilahia v. Imam Din (9), dis- 
tinguished. i 

F. O, A. from a decree of the Subordinate 
Judge, First Class at Sargodha, in-the 
District of Shabpur, dated March 21, 1933. ~ 


Messrs. Ghulam Mohy-ud-Din and Muham- 
mad Amin, for the. Appellants. Eg 
Mr. R. C. Soni, for.the Respondents. -x 
Judgment.— The plaintiffs, who - are: 
collaterals of Amir Khan deceased, sued 
for a declaration that defendants Nos. 1, 
and 2 were not the legitimate sons. of.: 
Amir Khan and that after the death of 
Amir Khan’s widow, Musammat, Ghulam 
Bibi, they and- certain. defendants, who 
did not join in the suit, would be entitled. 
to Amir Khan’s land. It was stated that. 
Musammat Fateh, mother .of defendants . 
Nos. l-and 2,usedto livein Amir: Khanis . 


house but that her nikah with Amir Khang” - 


was invalid on the ground that it had been 
contracted during the period of iddat. , 
There was also a- suit instituted by the’ 
same persons for a declaration that a gift; ; 
of land made by Amir Khan ,to defendant., 
No. Lin 1926 should be declared void. oni 
the ground that the land was ancestral 
and Amir Khan was not competent to make: , 
the gift. Both these suits were dismissed 
and the plaintiffs have preferred an 
appeal only inthe suit for a declaration: 
that defendants Nos.1and2 are not the: 
legitimate sons of Amir . Khan and that the, 
reversioners would be entitled to succeed to “ 


the property left by Amir Khan on the. ; 
‘death of his widow, Musammat Ghulam, 
. Bibi. 


Musammat Fateh, mother of defendants. 
Nos. 1 and 2, was divorced by Sardara on. 
March 21, 1926. Amir Khan married ‘on, 
May 7, 1926, so that the marriage. was 
undoubtedly contracted before the expiry’ 
of the iddat period. It is clear from the 
evidence of Sardara, her, first husband,, 
that Musammat Fateh had left . his roof 
9 to 10 months before he | divorced her, . 
while defendant No.1 Muhammad Nawaz q: 
was born on August 20, 1926; about -ve 
months after her divorce. ; 

All the commentators on Muhammadan 
Law, e.g, Tyabji, Wilson, Amir Ali and 


pe 


~ 


Wd 


1 


` 
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Mulla are. in favour of the legitimacy of 
thé children of Musammat Fateh on the 
ground that the marriage was merely 
invalid and not void. 

In ‘Azizunnissa Khatun v. Karimunissa 
Khatoon (1) it- was held’ that marriage 
with the sister of a wife was void and 
that the - children of such a marriage 
were illegitimate and could not inherit. 
The .same view was taken by -Karamat 
Hussain, J. sitting alonein Ata Muhammad 
v.-Saiqul Bibi 7 Ind. Oas. 820(2). Heheld 
that in order tc determine the legal nature 
of a marriage contract, “one has to look 
to the time at which it was entered into 
and not to any subsequent time”. 

The learned Counsel for the appellants 
based his: argument on these two 
authorities and went so far as to contend 
that the distinction which the Muhammadan 
Jurists had drawn between fasid and batil 
marriages was incorrect and ‘should not 
be recognized. It is, much_ too late, 
however, in the day to set up this conten- 
tion. 

In Taliamand v. Mahamad Din (8), a 
Division Bench held that , 

“under the Muhammadan Law governing the 
Hanafi sect, Marriage with a wife's sister during 
the subsistence of the previous marriage with her 
sister was only invalid (fasid) and not void ab initio 
(batil), and the issue of such marriage was 
legitimate and inherited the father’s property.” 

This is asimilar casé to the present, 
the leaned commentators placing a marriage 
during the iddat period in the same 
category as a marriage with a wife's sister. 

In Tajbiv. Mowla Khan (4) the same 
view-was taken by Sir Basil Scott, O. J., and 
Beaman,. J. Azizunnissa Khatun v. 
Karimunnissa Khatoon (1), was dissented 
from. 

Muhammad Shafi v. Raunag Ali 107 
Ind. Gas, 882 (5) is a decision of a Single 
Bench of the Oudh Chief Court is on 
all fours-with the present: case. It was held 
there ‘that a marriage contracted within the 
period of iddat, being only a fasid marriage, 
could give.rise toa right of inheritance 
between married parties. 

Kaniza v. Hasan Ahmad Khan (6) isa 
decision on all fours. with Taliamand- v. 
Mahamad (3) and Tajbi v. Mowla Khan (4) 

(1) 23 O 130. 

(2) 7 Ind, Cas, 820. 

(3) 129 Ind. Oas. 12; 19-Lah, 52; A I R 1930 Lah, 
907; Ind Rul. (1931) Cah. 92; 31 P L R 816; 12 Lah 
W. 39 Ind. Oas- 603; 41-B 485;.19 Bom. L-R 


(5) 107 Ind. Oas. 882; 5 O W N 20; A IR 1928 Oudh 
k 
(6) 92 Ind, Ogs. 82; 1 Luck 71. 
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‘such marriage were legitimate and entitled 
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and in it also Azizuwnnissa Khatun v. 
Karimunnissa Khatoon (1) was dissented 
from. < 

Another case which was referred to is 
Khurshed Jan v. Abdul Hamid Khan (7) 
wherea Division Bench held that accord- 
ing to Muhammadan Law the marriage 
with a fifth wife in presence of four 
living wives was merely invalid, but not 
the children. of 


to succeed as lawful heirs to their father. 
According to the learned commentators 
this kind of marriage comes within the same 
category asthe marriage in question in this 
case. 

Reference was made by the learned 
Counsel for the appellants to Jhandu v. 
Husain Bibi (8) whereit was held thata’ 
marriage, though contracted by a widow 
duting her iddat period, was void. This 
wasa suit for restitution of conjugal rights 
and the lady was entitled to set .up the 
defence that the marriage, if any, was 
invalid and not binding upon her. : This 
authority, therefore, does not appear to be 
in pointand the same remark applies to 
Ilahia v. Imam Din (9). oe 

At the hearing of the appeal an affidavit 
made by Sultan Khan was put in to the, 
effect thatthe family of the parties was- 
governed by Shia Law and not by Hanafi 
Law. This assertion is an afterthought and, 
was put forward at this Jate stage because, 
it is alleged, the Shia Law differs from the 
Hanafi Law in the matter in dispute in this. 
case. But it was atno timen part of the 
case of the appellants that they were, 
governed by Shia Law and there was no, 
pleading to that effect. It was- impos- 
sible to allow this pleato be taken at this 
stage, 

There is, therefore, no doubt that the 


children of Musammat Fateh by Amir Khan, 


namely defendants Nos. 1 and 2, must be 
held to be legitimate sone of Amir Khan 
and entitledto inherit his estate, although 
the marriage contracted by their mother: 
with Amir Khan was an invalid or fasid 
marriage. The appeal must be dismissed 
but no order will be made as to costs. . 
Appeal dismissed. - 


N. 
(7:6 P R1998, 
(8) 73 Ind. Cas. 590; 4 Lah. 192; AIR 1923 Lah. 


499:5 Lah. L J 401. 
(9) 1 Ind. Cas. 894; 29 P L R 1909; 47 P W R 1909;, 


47 PL R1902.- 
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ALLAHABAD HIGH COURT - 
Second Civil Appéal No. 495 of 1933.. 
Connected wit 
Second Civil Appeal No. 496 of 1933 
March 27, 1935 
GanGa Natu, J. 
Syed HAKIMULLAH AND OTHERS— 
DEFENDaNTS— APPELLANTS 
i versus 
MUHAMMAD SAMIULLAH— PLAINTIFF 
AND ANOTAER — DEFENDANTS — 
RESPONDENTS . 
Easements Act (V of 1882), s 18—Branches of trees 
planted on one's land, overhanging on neighbour's land 
—Prescriptive right to keep them overhanging, whe- 


ther can be acquired. 
There can be no customary easement under 8. 18 


of the Easements Act of projecting the 
branches of trees growing on one's land over the 
land of another. No prescriptive right to keep the 
overhanging branches on ove’s neighour's land can 
be acquired by any numberof years. Keshav 
Krishna Kulkarni v. Shanker _MahadeojKuikarni (1), 
Gurusami Raja v. Perumal Raja (2) and Behari Lal 
v. Ghisa Lal (3), relied on. | 

S. C. A. from the decision of the Addition- 
al Subordinate Judge of Meerut, dated 
December 19, 1932. 

Mr. Mukhtar Ahmad, for 

nts. 
ge Mr. S. B. L. Gaur, for the Respondents. 

Judgment.—Second Appeal No. 496 
of 1933, has been heard and disposed of 
with this appeal. Both are defendants’ 
appeals and arise out of two suits brought 
by ‘the plaintifi-respondent against the 
‘defendants for an injunction requiring the 
‘defendants to cut away the branches of 
their trees overhangingover the plaintiff's 
Jand. The defendants contended that the 
branches of their trees had been overhang- 
ing over the plaintiff's land for mcre than 


the Appel- 


90 years, that they had acquired a pres- 


‘eriptive right and that the plaintiff's suits 
were barred by time. Both the Courts 
have found against the defendants and 
have decreed the suits. 


There can be no customary easement 
unger s. 18 of the Indian Basements Act 
of 1882 of projecting the branches of trees 
growing on one’s land over the land of 
another. No prescriptive right to keep the 
overhanging branches on one's neighbour's 
land can be acquired by any number of 
years. This view is supported by Keshav 
Krishna Kulkarni v. Shankar Mahadeo Kul- 


karni (1), and Gurusami itaja v. Perumal: 


Raja (2). A similar view was taken in 


(1) 89 Ind. Cas. 191; 27 Bom, L R 663; AIR 1925 
, 446. e 
Bod) 122 Ind, Oas, 78°; AI R 1929 Mad, 815; (1929) 
mM `W N 726; Ind. Rul. (1930) Mad. 405. 
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Behari Lal v. Ghisa Lal (3), where the tree 
had been growing for more than 20 years. 
tt was held: hie E 

‘And it is also fotindhy the learnéd Subordi- 
nate Judge that the branches of this tree haře 
been hanging over the old building ` for a consider- 
able time But that fact cannot, inmy opinion, 
override the right of the appellants to occupy 
their house in comfort and safety. Mr. Malaviya 
does not attempt to found any argument upon 
tree has been standing there for 
over 2) years, and indeed no such easement 


could be claimed.” 

The judgments of the Courts below 
are unassailable. There is no force in 
the appeals. It is, therefore, ordered 
that the appeals be dismissed with costs 
and the decrees of the” lower Court be 
confirmed. 

Permission to file a Letters Patent Appeal 
is rejected, f 

D. . Appeals dismissed. 
(3) 24 A 499; AW N 1902, 169. 





LAHORE HIGH COURT 
Second Civil Appeal No. 273 of 1934 
July 11,1934 
Beckett, J. 
JAIMAL AND anoTHER—PLAINTIFF8— 
APPELLANTS’ 
versus 
RAM RATTAN AND OTHERS — 
DEFENDANTS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art. }35—Mort- 
gage-deed—Default clause—Morigagee to get possession 
an default of payment of first or subsequent instalment 
of interest— Payment of interest, whether acknowledg- 
ment of mortgagee’s right to possession on default— 
Limitation, when begins to run. : 
A mortgage deed contained ] 
whereby tbe mortgagees might obtain, possession of 
the land in default of payment of the first or sub- 
sequent instalments of interest ; F 
Held, that the payment of interest could not pos- 
sibly be construed as an acknowledgment of the 
mortgagee’s right to‘enforce their right to possession 
under the default clause; and that he had aright to 
secure possession as soon as the first default occurred. 
The fact that any subsequent default also gave him 


` 


a forfeiture clause.. 


aright of possession was not sufficient to prevent | 


time from running against him. Atra Ram v. 
Shadi Ram (2), relied on. Basant Singh v. Rampal 
Singh (1), distinguished, | 


S.C. A. from the decree of the District 
Judge, 
1933, 

Mr. Fakir Chand, for the Appellants. 

Mr. Mehr Chand, for the Respondents. 


Judgment.—The question for decision 
in this case can be simply stated. Ram 
Singh mortgaged the land in suit in favour. 
of the plaintiffs in 1909, ‘The deed contained 


Hoshiarpur, dated November 10, 


a 
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a forfeiture clause wheréby the miortgagees 
might obtain possession of the land in 
-defatilt of payment of the first’or subsequent 
instalments of interest. No interest was 
paid, by Ram Singh, but the penalty was 
not enforced. Later on the land passed 
to the widows of Ram Singh, who sold 
apart of this land to the Sanatan Dharam 
Sabha. The sale deed contained the usual 
provision that part of the purchase price 
was left with the vendee for discharge of 
the mortgage debt, and the money was 
actually paid to the plaintiffs in 1920. 
The plaintiffs alleged that this bum was 
not sufficient to cover the aniount actually 
due on the mortgage. No other payments 
were made and in 1932 the plaintiffs 
brought the present suit for enforcement 
of their right to possession of the land 
in default of any payments since 1920. 
It is admitted that the suit is governed 
hy Art. 135 of the Schedule to the Limita- 
tion Act, and the only question for decision 
in this appeal is whether the suit is within 
time, If the date of the first default is 
taken as the starting point for limitation, 
the suit would be time-barred. Only two 
arguments have been put forward on 
behalf the plaintiffs. The first is that 
payment .of interest in 1920 could operate 
as acknowledgment of liability to extend 
limitation. It does not appear to me that 
payment of interest could pcssibly be 
construed as an acknowledgment of the 


plaintiffs’ right to enforce their right. to,, 


possession under the default clause and 
this contention must be dismissed. The 
second contention is that the plaintiffs had 
a right to enforce the forfeiture clause at 
any time they pleased, so that there was 
actually no definite starting point for 
limitation. Two authorities on this point 
have been laid before me. The first is 
Basant Singh v. Rampal Singh (1), in which 
the mortgages had the opinion to take 
possesion at the date of the default or 
to take possession at the end of certain 
years and it was held that the mortgagor's 
right to possession could not be regarded 
‘as having determined so long as the 
mottgagee had given no intimation of 
‘any. intention to take possession of the 
mortgaged property when the default 
occurred. The second is Atra Ram v. 
Shadi Ram (2). In this case the mortgagee 
had the option of either recovering the 


(1) 51 Ind: Cas. 985; A IR 1919 Oudh 217; 6 OLJ 
248:1 UP L R (0) 45. l 

(2) 121 Ind. Cas. 190; -A I R1930 Lab. 327; Ind, 
Rul, (1930) Lah. 190. 


KEUNI LAL v. NARAIN Das (ALT) 


48 
interest independently or of adding it to 
the principal sum and obtaining possession 
of the land by suit. It was held that the 
existence of this option did not affect the 
starting point for limitation, since the 
mortgagee was at liberty to pursue either 
of the remedies on the happening of a 
single event: Basant Singh v. Rampal 
Singh (1, was distinguished and the earlier 
decision in Achhar Mal v. Hukman (3), 
was followed. The question now to be 
decided can be narrowed down to the 
question whether the present deed falls 
under rule laid down in Basant Singh v. 
Rampal Singh (1), or that laid down in Atra 
Ram v. Shadi Ram (2). 

On behalf of the plaintiffs it is con- 
tended that thé deed falls under the former 
tule, inasmuch as the plaintiffs had the 
option of suing either on default or on the 
termination of the first six monthly instal- 
ment or after several six-monthly instal- 
ments. This argument is specious, but 
it does not appear tc me that the 
terms of the deed differ materially from 
those of the deed in Atra Ram v. Shadi 
Ram (2), in which it was agreed that the 
plaintifis would be liable to take possession 
if any default occurred in payment of the 
annual interest. In the present instance 
the plaintiffs had a right to secure posses- 
sion as soon as the first default occurred 
and the fact that any subsequent default 
also gave him a right of possession does 
not appear to me to be sufficient to prevent 
time from running against him. The 
plaintiffs’ suit has been held by the Sub- 
ordinate Courte to be time-barred. The 
appeal fails, and is dismissed with costs, |. 


D. Appeal dismissed. 
(3) 28 P R 1897. i 


ALLAHABAD, HIGH COURT 
Letters Patent Appeal No.. 46 of 1934 
March 29, 1935 
SULAIMAN, C. J. AND BENNET, J, 

Firm KHUNI LAL-LACHHMINARAIN— 
DeFENDANT—APPELLANT 
Versus 
Firew NARAIN DAS-GOPAL DAS— 
PLaINnTtIFF—RESPONDENT 
Letters Patent (All.), cl. 10—Held, that order 
transferring case was not judgment within cl. 10— 
Held also; that Judge had jurisdiction independent- 
ly of s.24, Civil Procedure Code (Act V of 1908), to 
transfer suit under s.107 (b), Government of India 
Act, 1915 (5 & 6 Geo, V, C. 61). i e ` 
Held, that the order transferring the case was an 
order passed in the exercise of the discretion vested 
in the Judge and cannot be regarded as a judg- 
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ment “within the meaning of c], 10 of the Letters 
Patent (All) as it did not amount to any decision as 
to the rights of the parties at all, 

Held,also, that the Judge had perfect jurisdiction even 
independently of s. 24, Civil Procedure Code, to trens- 
fer a suit from one Court to another Court under 
s. 197 (b) of the Government of India Act and ah 
order passed under that section is non-appealable. 

. P. A. against an order of Mr. 
Justice Iqbal Ahmad, dated February 21, 
1934. 

Messrs. A. M. Khwajaand G.S. Pathak, 
for the Appellant. 

Mr. B. Malik, for the Respondent. 

Judgment.—This is an appeal from an 
order of a learned Judge of this Court trans- 
ferring a suit from the Court of the Munsif 
of Bareilly to the Court of the Munsif 
of Agra, and directing it to be tried 
along with another case pending in that 
Court between the same parties. A pre- 
liminary objection is taken to the hearing 
of ihis appeal that no appeal lies. We 
are of the opinion that this objection 
must prevail. The order transferring the 
case was an order passed in the exercise 
of the discretion vested in the learned 
Judge. and cannot be regarded as “a 
judgment within the meaning a ‘cl. 10 of 
our Letters Patent, as it did not amount 
to apy decision as to the rights of the 
parties at all, 

- The appeal accordingly does not lie. 

We are further of opinion that the 
learned Judge had perfect jurisdiction 
even independently of s. 24, Civil Pro- 
cedure Code, to transfer a suit from 
one Court to another Court under s. 107 
(b) of the Government of India Act. An 
order passed under that section has been 
expressly made non-appealable nder 
cl. 10 of the Letters Patent as now amended. 


The appeal is accordingly dismissed 
with costs. 
D, Appeal dismissed. 


OUDH CHIEF COURT 
Civil Appeal No. 5 of 1934 
April 17, 1935 
Kina, ©. J. AND Zta-Cxi-Hasan, J. 
ANGNOO-— DEFENDANT— 
APPELALNT 
versus 
Babu MOHAN LAL— PLAINTIFF — 
RESPONDENT 
Oudh Rent Act (XXII of 18t6), ss. 19-A, 3 (10)-—- 
Remission of rent—Lessee of zemindari property, if 


entitled to proportionate reduction in theka money 
—Cogtract Act IX of 1872), s. 56, 


So far as, the provisions of the Oudh 
Rent Act are concerned, s. 19-A of the 
Act read with s.3 (10) leave no room _ for 


doubt that the provisions relating to the re- 
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mission of rent are not intended to apply to 
the caseof lesseea of zemindari property. 

A lessee of a zemindar is not entitled cone 
sequent upon the reductionin rent by Government, 
to remission of the lease money under the pro- 
visions of the Oudh Rent Act and his liability 
is to be detetmined by the terms of the contract 
entered into by him. Ram Narain v. Hon. Uday 
Pratap Adiadat Singh (2), relied on. 

Section 56 of the Contract Act isnot applicable 
to such a case. 


CO. A. 
Brivastava, dated March 21, 1934, 
. Messrs. R, B. Lal and Suraj Sahat, for 
Appellant. = 

Messrs. Rajeshwari Parsad and Ramapat 
Ram, for the Respondent. 


Judgment.—This isan appeal under 
s. 12 (2) of the Oudh Courts Act against 
the judgment of Mr. Justice Srivastava 
and arises outof a suit brought in the 
Revenue Court by the ‘respondent for 
recovery of theka money, 

The appellant on July 29, 1930, obtained 
a lease of some zemindari property from 
the respondent for theyear 1338 to 1344 
Fasli. The theka money was to be paid to 
the zemindar in four instalments every 
Two of the instalments were due in 


against the order of Mr. Justice 


year. 
November and December, each year, and- 
the suit of the. plaintiff-respondent was 


for recovery of the instalments that fell due 
in November and December, 1931. . 
One of the defences put forward in the 


suit was that the lessee was 
entitled toa reduction in the fsheka 
money in proportion to the reduction 


made by the Government in the rent pay- 
able by the tenants. This plea found 
favour with the trial Court which reduced 
the rent claimed to the extent of: five 
annas in the rupee according to the re- 
mission made in the rentsof the tenants 
by Government, The plaintiff zemindar 
appealed to the District Judge who held 
that the lessee was not entitled to any 
reduction in the theka money’ fixed by the 
contract between the parties. He accords 


ingly allowed the appeal and decreed the: 


plaintié’s suit for the amount claimed. 


Against this decision the defendant filed: 


an appeal in this Court but it was dis- 


missed and the learned District Judge's — 


order upheld. It is against the judg- 
ment of this Court that this appeal has been 
brought. A 

We areclearly of opinion that there 
is no forcein this appeal. So far ag 


the provisions of the Oudh Rent Act are. 
19-A of the Act read with 


concerned, s. 
s. 3 (10) leave no room for doubt that 


sD 


; 


` 
+ 
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the provisions relating to the remission 
of rent were not intended to apply tothe 
case of lessees of zemindari property. 
This was not infact disputed. Reliance 
was, however, placed on s. 56 of the Indian 
Contract: Act but that section also is mani- 
festly inapplicable. The second clause of 
that section which is relied upon runs 
thus: — | 

“A contract to do an act which, 
contract is made, becomes impossible, or, by 
reason of some event which the promisor could 
not prevent, unlawful, becomes void when the act 
becomes impossible or unlawful.” 


It is clear that under this clause a con- 
tract to-do an act which becomes im- 
possible or unlawful becomes void. The 
contract which the appellant is seeking 
to avoid under this clause of s. 56 is 
his contract to pay Rs.465 a year as 
theka money to the zemindar but it is con- 
ceded that it cannot be said that the pay- 
ment of the theka money by the appellant 
has become impossible or unlawful. In 
our opinion s. 56 of the Indian Contract 
Act does nothelp the appellant. 

Reliance. was also placed by the learned 
Advocate-for the appellant on Horlock v. 
Beal, L. R. (1916) A. ©, Vol. 1, page 486 
(1) but that case is distinguishable 
from the. present case inasmuch as in the 
present case we have a distinct contract 
on behalf of the appellantto pay the 
annual theka money in any event and ir- 
respective of all calamities, whether earthly 
or heavenly. In the case of Ram 
Narain v. Hon. Uday Pratap Adia- 
dat Singh: (13 O. ©. 146) (2) which 
was a case very similar to the 
present case, it was held that a lessee of 
a zeminder was not entitled to remission 
of the lease money under the provisions of 
the Oudh Rent Act and that his liability 
wasto be determined by the terms. of the 
contract entered into by him. 

In the present case the lessee bound 
himself to pay the leasemoney in any 
event to the zemindar and he is in our 
opinion liable to pay the amount claimed 
without any`i reduction on account of a re- 
mission of the tenants’ rents. It was urged 
that the contract was to pay the lease 
money irrespective of “calamities of every 
kind” but that the reduction of rent by 
Government could not be said to be a 
calamity of the kind contemplated. We do 
not, however, agree with this. The rent 


(1) (1916) 1 A 0486; 85 LJK B 602; 14 LT 
193; 21 Com. Cas. 201; 60 S J 236; 32 TL 
R 251, sige tes É : 

(2). -6 Ind. Oas, 1012;13 O O 146. 
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“Kumar Naresh Narayan Roy (1}, referred to. 
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of the tenants was presumably remitted 
under s. 19-Aofthe Oudh Rent Act and 
that section itself shows that remission of 
rentis made by reason ofan agricultural 
calamity. Moreover, so far as the rights 
of the zemindar are concerned, the remis- 
sion of rent can be regarded as an earthly 
calamity. 
The appeal, therefore, fails and is dismiss- 
ed with costs, f 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 542 of 1933 
March 18, 1935 

ALLSOP, J. : 
JHILLAR RAI AND oragRs—-DEFENDANTs— 

APPELLANTS | 

versus ` 
RAJNARAIN RAI AND oTHERS— PLAINTIFFS 
— RESPONDENTS 

Co-sharer—Mahal—One of them in actual possession 
- Others, if can eject him—Sir land—Implications— 
Rights of co-sharers — Some co-sharers having sir rights 
—All, if proprietors of area comprised im sir— 
Transfer of proprietary title in land by person whose 
sir it is—Validity—Evidence Act (I of 1872}, s. 68 
—Varginal witness— Whether should be produced.when 

execution isnot admitted but not specifically denied, . 
Where there are several co-sharers in the mahal 
and one of them happens to be in the actual occu- 
pation of the land, the other co-sharers are mot 
entitled forcibly to eject him. Similarly, if.there 
isa piece of land whichis unoccupied by any co- 
sharer or tenant, any one of the co-sharers may go 
into possession and cultivate it. lf he does sọ, the 
others caunot forcibly eject him. All the co-sharers 
have a right to use the fields, but ifatany time any 
of them has sown a crop, he is entitled to reap it and 


the others cannot eject him. They can of course claim 
Lid. v. 





The land over which sir rights exist is the 
property of all the co-sharers in the sense that they 
are all owners of it in accordance with their shares. 
The sir rights are something separate from the 
proprietary rights. They are an addition to them. 
The sir holder has certain rights against persons to 
whom he may lease theland and he has certain 
rights against the other proprietors, 7. e., he is 
entitled to occupy the land personally and to cultivate 
to the exclusion of the other co-sharers who can do 
no more thanclaim their share of the profits from 
him. Ifthe person who has the sir rights, transfers 
his share as a proprietor, he becomes the ex-proprietary 
tenant of the land. He is of course the tenant of the 
whole body of co-sharers because he is a tenant and 
they arein accordance with their shares the land- 
holders. Jfhe relinquishes his ex-proprietary rights 
in the land, that land becomes ordinary land which 
may be held by a tenant or which may be cultivated 
by any of the proprietors as his khud kasht, 

Where there are several co-sharers in a mahal 


and some one or otherof those co-sharers have sir 


rights, all the co-sharers are the proprietors :of 
the area comprised in the sir and consequermly 
the person whose sir it is, is not entitle® to transfer - 
the whole of the proprietary title in the land. It 
does not, however, necessarily follow from this 
proposition that the mortgage by such co-sharer, is 


c 
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an invalid document, It fails no doubt to transfer 
such part of the title as did not vest in the mort- 
gagors, but it cannot be invalid in respect of such 
part of the title as did vest in them, 

It is not necessary that a marginal witness should 
be produced to prove the execution of a mortgage if 
the éxecution is not admitted but is rot specifically 


denied. 

S. O. A. from the decision of the Sub- 
olinan Judge of Azamgarb, dated March 8, 
1933. 

Mr. Kanhaiya. Lal Misra, for the Appel- 
lants. 

Mr. Krishna Murari Lal, for the Respond- 
ents. | : 

Judgment.—This second appeal arises 
out of a suit in which the plaintiffs- 
respondents originally claimed damages 
against certain persons for appropriating 
.a cropin certain fields and also an 
injunction restraining these people from 
interfering with their possession, At a 
later stage there was a further prayer 
for possession over the property. 


The plaintifis-respondents claimed 
Mortgagees in possession on the basis 
of _a mortgage deed -executed in 
. their favour on September 23, 1929, by 
Madan Gopal and Radha Raman. This 
deed purported to create a mortgage 
over 5 plots, viz., 160-1, 160-2, 160-3, 160 4, 
and 160-5 comprising a total area of a 
little over 5 acresin khewat Pahalwan 
Singh. It appears that the mortgagors 
had a share of 1 anna 6 pies in this 
‘khewat and had sir rights în the 5 plots 
which they purported to transfer by the 
deed which they executed in favour of the 
plaintiffs. The whole area of land in the 
“mohal was 69.8 acres, so that the area 
which corresponded with the share of the 
mortgagors was about 7 acres. In addi- 
tion to the plots transferred: under the 
mortgage the mortgagors were also in 
. possession of certain other sir plots, the 
total area of their sir being 13°77 acres. 
“The plaintiffs’ alleged that they had 
obtained actual possession over the 5 plots 
mortgaged to them because their mort- 
-gagors had given up their ex-proprietary 
rights and that they had been in posses- 
sion and had sown crops and that these 
crops were appropriated by some of the 
defendants by force in the absence of the 
plaintiffs. The persons impleaded as 
defendants were originally Mukta Rai, 
Partaju Rai and Jangi Rai, but as these 
fersons gtated that they had nothing to do 
with the matter, three others, namely Udit 
Rai, Deonarain Rai and Sahdeo Rai 
-were impleaded later. The trial Court 


as 
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decided that the mortgage was invalid 
and dismissed the suit. The lower Appellate 
Court came o the conclusion that the 
plaintifis were entitled to a decree against 
Udit Rai, Deonarain Rai and Sahdeo Rai 
for damages and to a decree for possession 
against all the defendants, 

The first argumeot which has been 
addressed to me is in support of the 
proposition accepted by the trial Court 
that the mortgage was invalid and created 
no rights in favour of the plaintiffs. The 
suggestion is that the mortgagors were 
not the sole owners of the plots which 
they purported to transfer and that, 
therefore, they could not transfer them. 
It is no doubt true where there are 
several cu-sharers in a mohal and some 
one or other of those co-sharere have sir 
tights, thab all the co-sharers are the 
proprietors of the area comprised in the 
sir and consequently that the person whose 
sir it is,is not entitled to transfer the 
whole of the proprietary title in the land. 
It does not seem to me, however, that it 
necessarily follows from this proposition 
that the mortgage was an invalid docu- 
ment. It failed no 


doubt to transfer _ 


such part of the title as did not vestin ` ii 


the mortgagors, but I cannot see why 
it should be invalid in respect of such 
part of the title as did vest in them. 
Madan Gopal and Radha: Raman had a 
share of lanna 6 pies in the mohal in 
which the disputed plots were * situated. 
A co-sharer has a share in . every part 
of the land of which the mohal consists. 
As these plots were in the'mohal it must 
be held that Madan Gopal and Radha 
Raman had a lanna 6 pies‘share in each 
of them and indeed in every part ofeach 
of them. There was no reason.why Madan 
Gopal and Radha Raman should not 
transfer their shares in these specific plote. 

It has been argued that a co-sharer may 
transfer his share in the mohal or a part 
of his share in the mohal but that he 
cannot transfer a specific plot and I 
gather that it is further suggested that 
he cannot transfer his sharein a specific 
plot. Partof the argumentis based on 
the inconvenience which would arise at a 
partition if a co-sharer was allowed to 
transfer his share in any specific plot in 
the mohal. It may be ‘that such in- 
convenience may arise but the other co- 
sharers cannot set up a possible inconve- 
nience to them to prevent a person from 
transferring something which vests in him 
and which he is otherwise entitled to 


1935 
transfer. One may conceive of a case 
where two sons may inherit two identical 
houses from their father. No doubt if 
they immediately entered into a partition 
it would be very convenient for them 
each to receive one of the houses, but 
that would not prevent one of the sons 
prior to a partition from transferring his 
half share with the result that the other 
gon at any subsequent partition might not 
obtain a whole house. By analogy it 
seems to me that there was nothing to 
prevent Madan Gopal and Radha Raman 
from transferring their 1 anna 6 pies 
share in the specific plots which they 
purported to transfer. They could not 
transfer the whole and in respect of a 
14 annas 6 pies share, doubtless, their 
transfer wasinvalid, but in respect of a 
l anna 6 pies share the transfer was 
perfectly - valid. It is in my opinion not 
necessary to go any further in this case. 
What I mean is that it seems quite 
certain to me that a 1 anna 6 piesshare 
in these plots did pass from Madan Gopal 
and Radha Raman to the plaintiffs- 
respondents, their mortgagees, and it is 
unnecessary for. me to decide definitely 
one :way or the other whether the 
remaining share in the plots vested in the 
plaintiffs or did not vest in them. 

If a 1 anna 6 pies share vested in the 
plaintiffs, they were co-sharers in the 
plots in suit with the defendants-appel- 
lants. It has been argued that the 
mortgagors could not transfer their sir 
rights. That isa self-evident, proposition. 
It was not necessary for them to do so and 
nobody, I think, could hold that the plaint- 
iffs-respcndents had any sir rights in the 
plot in suit. Another argument is that the 
mortgagors could not relinquish their 
ex-proprietaiy rights in favour ofthe 
plaintiffs-respondents alone. About thie 
there can also be no doubt. It'is, however, 
not a question of these rights being 
relinquished in favour of.any particular 
co-bharer. Jt has been found onthe evid- 
ence that the rights were relinquished 
inthe -sense that the mortgagors never 
atterbpted to enforce them. If those rights 
were relinquished, they simply disappear- 
ed. There was no question of relinquis- 
ing , them in favour of any particular 
perscn. The land simply became like 
any other land in the mohal io which no 
particular rights of tenancy occupation 
attached. AA 

It is necessary to havea clear conception 
of what si?’ rights really are. The land over 
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which the sir rights exist is the property of 
all the co-sharers in the sense that they 
are all owners of it in accordance with their 
shares. The sir righis are something sepa- 
rate from the proprietary rights. They are 
an addition to them. The sir holder has 
certain rights against persons to whom he 
may lease the land and he has certain rights 
against the other proprietors, i. e., he is entitl- 
ed to occupy the land personally and to cul- 
tivate to the exclusion of the other co-sharers 
who can dono more than claim their share of 
the profits from him. if the person who has 
the sir rights transfershis share as a pro- 
prietor, he becomes the ex-proprietary tenant 
of the land. He is of course the tenant of 
the whole body of co-sharers because he is a 
tenant and they are in accordance with 
If he relin- 
quishes his ex-proprietary rights in the land, 
that land becomes ordinary land which 
may be held by a tenant or which may be 
cultivated by any ofthe proprietors as his 
khudkasht. That is the position in the 
present case. The plaintiffs-respondents 
are at least co-sharers in the area in dispute 
with the other proprietors in the mohal. 
No proprietor has any particular right to 
occupy the land. The position is explained 
in the case of the Midnapore Zamindary Co. 
Ltd. v. Kumar Naresh Narayan Roy (1). 
Where there are several co-sharers in the 
mohal and one of them happens to be in 
the actual occupation of the land, the other 
co-sharers are not entitled forcibly to eject 
him. Similarly, if there is a piece of land 
which is unoccupied by any co-sharer or 
tenant, anyone of the co-sharers may go 
into possession and cultivate it. Ifhe does 
so, the others cannot forcibly eject him. It 
has been argued in the present case that 
the mortgagees, i. e., the plaintiffs, were not 
entitled toexclude the other co-sharers, I do 
not think that this is strictly a case of ex- 
clusion. It is a case of actual enjoyment for 
the time being. Ifa room is in the posses- 
sion of. tenants-in-common, all the tenants 
are entitled to every portion of it. But if 
at any particular time, one of the tenants 
happens, forexample, to be sitting in a 
chair in the room, it is not open to any of 
the other tenants to eject him and occupy 
the chair. The same principle applies to 
fields in a mohal. All the co-sharers have a 
right to use the fields, but if at any time 
any of them has sown a crop, he is. entitled 
(1) 80 Ind. Cas, 827; 51 I A 293; A IR 1924 P. O. 
144; 26 Bom. L R 631; 47 M LJ 23% 51 C631; 35 M 
L T 169; (1924) M W N 723; 29 O W N 34; 20LW 


770; L R SAP. O, 137; 23 A L J 76; 3 Pat, L R. 193: 
P L T750 (P.0.). , 
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to WA it and the others cannot eject 
him. They can of course claim profits from 
him. This is the principle set forth in the 
case to which I have referred above. 

"The finding of fact in this case is that 
the mortgagees were peaceably let into 
possession of the plots in suit when the 
mortgagors failed to insist upon their ex- 
proprietary rights. The mortgagees, 4. en 
the plaintiffs, were co-sharers and they were 
in peaceful possession. They sowed a crop 
and the defendants-appellants forcibly 
- entered the fields and appropriated part of 
the produce, This they were not entitled to 
do and it is obvious that they must pay 
damages, although they in their turn can 
doubtless get their share of profils, 
- institute a suit in the proper Court. [thas 
been suggested that no decree for posses- 
sion should be passed in favour of the 
plaintiffs on the principle which I have 
enunciated. 
- however, is that a co-shdrer is entitled to 
continue in possession if he has entered 
peaceably. This does not mean that any 
other co-sharer who forcibly ejects him is in 
his turn entitled to retain possession over the 
plots in dispute. [ have no doubt in these 
circumstances that the decree for possession 
and damages, was rightly granted. : 

'Therehas .been a subsidiary argument 
that the plaintifs cannot claim to be co- 
sharers, because the mortgage deed has 


not been proved. The argument is based . 


on the provisions of s. 68 of the 
Indian Evidence Act. It appears that the 
execution of the mortgage was proved, but 
not by the production of a marginal witness. 


Under s. 68 asit now runs, it is not neces- . 


sary to prove or to produce a marginal 
witness unless the mortgage is specifically 
denied. , It is obvious that there would be 
no necessity to prove the deed at all if it 
was admitted and consequently the section 
contemplates a distinction between the 
position where execution is not admitted 
and a position where execution is specifical- 
ly denied. In the present case the plaintiffs 
in the first paragraph of the plaint stated that 
they were mortgagees under the deed dated 
September 23, 1929, and that they had 
been in possession of the plots in question. 
The defendants said in their written state- 
ment that they did not admit this para- 
graph. But it is clear from the addi- 
tional pleas that what they were questioning 
really was not the execution of the deed but 
the fact of possession. No issue wasframed 
_ Clearly on the question -of execution. 
* thése circumstances it cannot, in my opinion, 
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be held that the execution of the mortgage 
was specifically denied. The mortgage.was 


therefore sufficiently proved. I have been 
referred to the case of Mansa Ram v, Ancho, 


(2), but this is a case which turned upon a 
construction of O. VIII r. 5 of the Code 


“of Oivil Procedure and is no authority for 
“the propcsition that a marginal witness must 


Þe produced to prove the execution of a 
mortgage ifthe execution is not admitted 
but is not specifically denied. 

On the question of damages, it has been 
argued that theplaintiffs are not entitled 
to any decree. The reason is’ that they 
originally alleged that the crop had .been 
appropriated by Mukta Rai, Partaj Rai 
and Jangi Rai and it was only afterwards 
that they alleged that it had been appro- 
priated by Udit Rai, Deonarain Rai. and 
Sahadeo Rai. It has been alleged that the 
three latter persons never admitted that 
they had taken the crop. There is-no force 
in this argument because it is clear 
enough from the written statement where 
these persons pleaded that they were in 
possession of.the field that they must have 
meant that they had taken any crop which 
was growing upon it because they were the 
owners thereof. One of them even entered 


` the witness-box in order to give evidence - 


about the value ofthe crop. It’ was. never 
contended that there was no crop in the 
field or that any crop that.there may have 
been was appropriated by other persons. 
Thereis no force in the appeal and [ 
dismiss it with costs. Permission to appeal 
is Penti 
Appeal dismissed.: 
@ 145 Ind. Cas. 802; AIR 1933 All. 52]; (1933). A 
L J 998; 6R A110; 55 A 700. i 
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RAFIQ AHMAD AND ANOTHER — 
DEFENDANTS— APPELLANTS 
versus ` 
H. MOHAMMAD SIRAJ HUSSAIN KHAN 
— PLAINTIFF AND OTHERS—DEFENDANTS— 
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Deed—Construction—Held, that defendants had. no 
right or intérest in land and plaintiff was entitled 
to partition of materials of house—Held, also that 
8. 60, Hasements Act (V of 1892. did not bar the suit. 
A certain site belonged to the plaintiff.’ In 1905, 
father of defendant No. 2 took the land from the 
plaintiff's father under a registered kabuliyat on 
January 30, 1905. It was provided in this kabuliyat 
that no other person would be allowed: to reside in 
the house without the permission bf the zemindar 


1935, 


On the death of A, the house was succeeded to by A's 


daughter and his son N, A's daughter sold her 1-3rd 
share in the materials of the house to the plaintif. N 
sold his 2/3rd shara in the materialsto deféndant 
No. 1. Tho plaintiff brought a suit for the partition 
of his 1/Jrd share in the materials and for the 
removal of the 2/3rd materials by defendant No. 1 
and for possession over the site: ° 

eld, on construction of the sale deed executed. 
by defendant No. 2 in favour of defendant No; 1, that 


defendant “No. 2 had sold away his right’ in the . 
The site belonged to` 


materials to defendant No. 1, 
the zemindar. The defendants had no right or 
interest in the laúd. No right of residence had 
been transferred to defendant No. 1 who had pur- 
chased only 2/3rd of the materials which belonged 
to defendant No. 2, 4 

Held, also, that as regards the euit being barred 
by :s. -60° of ‘the Easements Act, no question of any 
license arose in this case. : > 
- Held, further, that the plaintif was entitled, to 
reliefs claimed, ; 


_ S.O. A. from a decision of the Additional 
Subordinate Judge of Meerut, dated 
May 8, 1933. ` 7 < 

Mr. Basudeva Mukerji, for the Appellants. 

Mr. Panna Lal, for the Respondent. 

Judgment.—This is a defendants’ 
appeal and arises out of a suit brought 
against them by plaintiff Mohammad 
Siraj Husain Khan for partition of the 
. materials of the “house standing on the 
land ‘described in the plaint. The site 
belonged to the plaintiff. In 1905, Amir 
Bakhsh, father of Nanua, defendant- 
appellant, took the land from the plaintiff's 
father under a registered kabuliyat on 
January 30, 1905. It was-provided in this 
kabuliyat that no other person would be 
allowed to reside in the’ house without the 
permission of the zemindar.- On- the death 
of Amir .Bakhsh, the house was succeeded 
to by Amir Bakhsh’s daughter and his 
son Nanua. Amir Bakhsh’s daughter sold 
her 1-3rd share in the materials of the 
house, to the plaintiff. Nanua sold his 


2-3rd ‘share in the materials ‘to the de- - 


fendant-appellant -No. 1. The plaintiff 
brought a suit for the partition of his 
1-3rd share in the materials and for the 
removal of the 2-3rd materials by defend- 
ant No. 1 and for possession over the 
site. The plaintiff also claimed mesne 
profits. The defendants contended that 
the plaintiff was not the sole owner and 
therefore had no right to maintain the 
suit, that defendant No. 2 or his father 
was not the tenant or lesse an 

the _ plaintiff's claim was berred by 
s. 60 of the Masaments Act and that the 
mesne profits claimed were excessive. Tha 
trial Oourt found against the defendants 
and decreed the plaintiff's claim for ejact- 
ment’ of defehdants Nos. -land 3 toand 
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removal of 2-3rd materials and “Rs. 24 
mesne profits. On appeal, the learned 
‘Additional Subordinate. Judge confirmed 
the decree of the trial Court and dismissed 
the -appeal. Against this decision © 
this appeal has been filed by 
defendants Nos. 1 and 2. As appears from 


* the sale deed executed by defendant No, 2 


in favour of. appellant-defendant No. 1, 
defendant No. 2 hassold away his rights 
in the material to defendant No.1. The 
site admittedly belongs to the zemindar. 


“The appellants have no right or interest 
_in the land. No right of residence has 


-been transferred to appellant No. 1 


- Appellant No. L has purchased only 2-3rd 
_of the materials which belonged to’ appel- . 
“lant No. 2, Appellarit-No. 2, as already 


stated, has sold away the materials of his 


- share and-has no rights left in them,” 


As regards the. suit being, barred. „by 


- §. 60 of the Easements. Act, no ‘question of 


any license arises in this.case. Appellant 


_No. 2, as already stated, has. not trans- 


ferred any right of residence and ‘conse- 


. quently appellant No. 1 has none .to occupy 


the site. As will appear fromthe terms 
contained in the registered kabuliyat executs 
ed by the father of defendant No. 2, it 
was agreed that no other person, would be 
allowed to reside-in the house without the 
permission of the zemindar. Consequently, 
defendant No. 2 could not, and, as a matter 
of fact, has not transferred any right of 
residence -in the house to defendant -No..1. 
The judgment, of the lower Court is 
correct. There is no force in the, appeal: 
It is therefore- ordered that. the appeal be 
dismissed with costs and the decree of the 
lower Court be confirmed. . Me 
Permission to file a Letters Patent Appeal 
is rejected. - - 2 Se - 
D. Appeal dismissed. 
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A qebzaday bas a right to preempt gabzadart 
land. [ p. 51, col. 2] pees 

The last part of 8. 7 (a), Oudh Laws Act, must 
be held to mean that the right of pre-emption shall 
be presumed to exist among the holders of heritable 
non-transferable leases. Ram Dayal v. Mohammad 
Abdul Basit (1) and Bindesh?i Prasad Upadhuay v. 
Krishna Murari (3), referred to. [p. E0, col. 2] 


Restrictions upon alienation contained in a Settlement - 


Court decree (not ina statute) do not render the land 
incapable of transfer, 
the benefit of the superior proprietor who may avail 
himself of the condition if he so chooses, but no one 
else except the superior proprietor is entitled to 
challenge the alienation of such lands. The trans- 
, fer is not void but only voidable at the option of the 
superior proprietor, Rampher Singh v. Ram Khela- 
wan Singh (4), Ram Shankar v. Nanik Prasad (5) and 
Tikam Singh v. Bhagwan Din (6), referred to. [p. 
51, col. 1.) i 

Even though the process of judicial interpretation 
goes so dangerously near to the process of legislative 
enactment, it is permissible when there seems to be no 
other alternative but to admit that the Act is in- 
consistent or unintelligible. [p. 51, cola, 1 & 2.] 


8. GO, A. against an order” of the Sub- 
. Judge of Fyzabad, dated April 19, 1933. 


y Mr. Radha Krishna, for the Appel- 
ant. : 

Messrs. P. D. Rastogi and R. B. Lal, for 
the Respondent. i 


King, ©. J.—(April 15, 1935).—The 
main question is whether gabzadari land 
is liable to preemption by a gqabzadar 
who is a co-sharerin the tenure. 

It must be understocod that in this 
case the gabzadart right was not a right 
of occupancy arising under s. 5 of the 
Oudh Rent Act, 1886, or declared under 
s. 25 of the Oudh Laws Act, 1876, but 
‘a heritable. and non-transferable right 
conferred or declared by a decree of the 
Settlement Court in 1869. It has indeed 
been argued that the decree (Ex. 9), 
which is based upon a compromise (Ex. 7) 
between the taluqdar and the predecessor-in- 
interest of the defendant vendor, should 
be interpreted as conferring an under- 
proprietary right. The decree did not 
expressly state that the gabzadari right 
was non transferable. But it is clear that 
the plaintiffin the Settlement Court was 
claiming sir rights and he withdrew his 
claim to such rights and accepted the 
qabeadari rights offered by the talugdar. 
I think it must be heldthat the rights 
conferred by the decree were less than 
under-proprietary rights i. e., they were 
heritable but non-transferable. This is 
the, view taken by both the Courts below. 
It is supported by the entries in the 
revenue records and I take it to be the 
correct view, 
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The question then is whether such 
qabzadari land is liable to pre-emption. 
The answer must depend upon the pro- 
per construction to be placed upon the 
rules relating to pre-emption enacted in 
Chap. Il ofthe Oudh Laws Act, 1876. 
Under s. 7 (a) aright of pre-emption shall 
be presumed to exist in all village-com- 
munities, however constituted, and whether 
proprietary or under-proprietary, and ‘in the 
cases referred to in s. 40 of the Oudh Land 
Revenue Act. It is the last part of this 
clause with which we are chiefly concerned 
and its interpretation raises some difficul- 
ties. > 

Clause 7 (a) deals with the communities 
or classes of persons among whom the 
tight of pre-emption must be presumed 
to exist, The word “cases” does not 
seem to have been happily chosen. When 
we turn to s. 40 of the QOudh Land 
Revenue Act, 1876, we find no mention of 
any “cases” in which the right of pre- 
emption might be presumed to exist. The 
section merely requires the Settlement 
Officer to determine the rent to be paid 
by all under-proprietors and by all holders 
of heritable, non-transferable leases, whose 
rent has not been fixed by contract. The 
reference tos. 40 was obviously intended 
to apply to some additional community or 
class among whom the right of pre-emption 
must be presumed to exist. Under- 
proprietors have already been mentioned 
in the first part of cl. (a). The last part, 
therefore, must, I think, be held to mean 
pre-emption shall be 
presumed to exist among the holders of 
heritable non-transferable leases. Otherwise 
it would seem to be meaningless. Judicial 
authority is unanimous in supporting this 
conclusion. Reference may be made to 
the cases of :— 

Ram Dayal v. Muhammad = Abdul 
Basit (12 O. O. lat p.10) (1), Lachmipal 
Singh v. Bhagwat Singh (A. 14R. 1925 Oudh 
527) (2), Bindeshwari Prasad Upadhyay v. 
Krishna Murari (11 O.W. N. 430 at p. 437) 
(3 


This view however confronts uswith 
two difficulties at the outset. 

(1) A right of pre-emption can only 
arise in respect of a transfer. How then 
can it arise in respect of non-transferable 
cases? There is ample authority for the 

(1) 1 Ind. Cas, 2;12 O O1 at p. 10. 

(2) 85 Ind, Cas. 468; A IR 1925 Oudh 527; 100 & 
ALR 1294, 

(3) 149 Ind. Cas. 550; 11 O WN 430at p437;A IR 
1934 Qudh 145; 6 R O 585; 18 R D 2fs, 


\ 
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view that restrictions 
Contained in a Settlement 
(not in a statute) do not render the 
land incapable of transfer. The restriction 
is imposed for the benefit of the superior 
proprietor who may avail himself of the 
coniition if he so chooses, but no one 
else except the superior proprietor is 
entitled to challenge the 
such lands. The transfer is not void but only 
voidable at the option of the superior 
proprietor. I mayrefer tothe cases of:— 
Rampher Singh v. Ram Khelawan Singh 
(2 O. ©. p. 252), (4) and Ram Shankar v. 
Nanik Prasad (17 O. ©. 150) (5), Tikam 
Singh v. Bhagwan Din (11 O. W. N. 1032) 
(6). As the appellant in this case is a 
transferee of the land he is obviously not 
in a position todeny its transfer ability. 
(2) If gabzadars are included in s. 7 (a) 
among the classes presumed to have a right 
of pre-emption and if their holdings are 
transferable subject only to the landlord's 
right of avoidance) still the Act does not 
contain any specific provisions for 
exercising the right of ‘pre-emption. 
Section 9 lays down the rules for the 
devolution of the right of pre-emption only 
in cases where the property transferred 
is aproprietary or under-proprietary tenure. 
The section is silent regarding the exercise 
of the right when the property transferred is 
a qabzadari tenure. This certainly seems 
a remarkable omission and the difficulty 
-has been felt in previous cases. It seems 
impossible to hold that such gabzadars 
have expressly been given a right of 
pre-emption, but they cannot exercise 
that right because no provision has 
expressly been made for such exercise 
ins. 9. The difficulty has been courage- 
ously faced and solved by a learned Judge 
in the case of Lachmipal Singh v. Bhagwat 
Singh 1925 Oudh 527 (2). He takes the 
view that s.7 (a) and s. 9 can only be 
reconciled if after the opening words of s. 9 
“If the property to be sold or foreclosed is a 
proprietary or under-proprietory tenure” 
the words 
“or the tenancy of the holder of a heritable and non- 
transferable lease within the meaning of s.40 of the 
Land Revenue Act” 
are to be understood or deemed to have 
been inserted, This certainly carries the 
process of judicial interpretation dangerously 
near to the process of legislative enact- 
ment, but I think it is permissible when 


(4)20 0 252, 


upon alienation 


(5) 24 Ind, Oas. 32; 170 C 150;10L J 187, 
(6) 150 Ind, Oas. 810; 11 O WN 1032; AIR 1934 
Oudh 264; 7 R O 62; 18 R D 432, 
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there seems to be no othér alternative but 
toadmit that the , Aet is inconsistent or 
unintelligible. In the case of Raja 
Barendra Bikram Singh. v. Brij Mohan 
Panday (61 I..A. p. 235) (7) their Lordships 
of the Privy Council held that an under- 
proprietor was not entitled to pre-empt 
proprietary land on the ground of being 
a “member of the village community”. 
They held that the legislature intended 
to distinguish a propietary village com- 
munity from an under-proprietary village 
community. When proprietary land is 
sold then it is only a member of the 
proprietary village community who can 
pre-empt under the third clause of s. 9 
and a member of the under-proprietary 
village community has no right of pre- 
emption. I think it follows from this 
reasoning that a qabeadar could never 
pre-empst proprietary or under-proprietary 
land and that neither a proprietor nor an. 
under-proprietor could ever pre-empt qabza- 
dari land. So unless it is held that a gabeadar 
can pre-empt gabzadari land, the last part 
of s. 7 (a) would seem to be quite 
meaningless. In this ruling their Lordships 
were not considering whether a gabzadar 
had a right of pre-emption, or in what 
manner or in respect of what property he 
could exercise the right. I think there 
is nothing in their judgment inconsistent 
with the view that a gabeadar has aright 
to pre-empt gabzadar land. In the present 
case we are. not concerned with the 
preferential rights of rival pre-emptors. 
The plaintiffs are co-sharers both in the 
under-proprietary tenure and in the gabza- 
dari tenure, so if they have 
any right of pre-emption they must at 
least be able to exercise it in respect of 
the under-proprietary land and also of the 
qabazdari ‘and against the defendant 
purchaser who isa stranger. 

I agree’ that the appeal should be 
dismissed with costs. 

Zia-ul-Hasan, J.—(April 18, 1935).—~ 
This is the defendant-vendee’s appeal in 
a suit for pre emption. 

The property sold by respondent No. 3 
to the  defendant-appellant consisted 
of a one-third slisre in 19 bighas nine 94 
biswas of Tabanan land and a similar 
share of 15 bighas odd of under- 
proprietary land of village Deokali tahsil 
and District F yzabad. Thesale considera- 


tion was Rs. 1,910. . 

(1) 151 Ind. Oas 74; 61 IA 235; ATR IRPO 
153,110 WN 843;7R P O 28; 67 ML J 149; 38-0 
W N 989; 69 OLS 143; (1934) A L J 732; 40 LW 784; 
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The “learned Munsif of Fyzabad in whose 
Oourt the suit was brought dismissed the 
suit- on the ground. that no suit for 
pre-smption could lie in respect of gabzadari 
land “and that -the plaintifis-pre-2mptors 
could not be allowed to pre-smpt a portion 
of the-property sold. In appeal the learned 
Subordinate Judge reversed the decision of 
the trial Oourt and decreed the plaintiff- 
respondent's claim for pre-emption in respect 
of the entire property héldin g that gabzadari 
land or land held undera heritable and 
non-transferable lease could be-pre-em pted.’ 

The vendee brings this second appeal and 
challenges the lower Appellate Court’s 
finding. that land held under a heritable and 
non-transferable lease can be the subject of 
pre-emption. ; . ` 

It is not disputed that the plaintiffs-res- 
. pondents are under-properietors - of somè 
land. in the village in question and that 
they also hold some other land under a 
Settlement Court decree on a heritable 
lease. Sh 

We have considered the points urged 
before us by the learned Advocate for the 
defendant-appellant but are of opinion that 
the decree of the learned Subordinate J udge 
is in conformity with the decisions of this 
Court as also of the late Court of the Judi- 
cial Commissioner of Oudh, i 

The. first case on’ the point is 
Ram Shankar v. 
(5), in which Mr. Lindsay, J. C. said: 

“The law is.now well seitled in this Court that 
restrictions upon alienation contained in Settlement 
Court decrees donot render the land incapable of 
transfer, The view taken is that the restriction is 
imposed for the benefit of the superior proprietor 
who may avail himself .of the. condition if he so 
chooses but that no, one else excepi the superior 


piopriotor is entitled to challenge the alienation of 
such lands." ` ~ 


In this caseone of the grounds on which 
the suit for pre-emption was resisted was 
` that a portion of the land sold being 
gabzadari land could not’ be transferred: 
and was not therefore ‘the subject of pre- 
emption. , 


that of 


The next case in which the question of. 
gabzadari land being the sub ject of pre-emp-=' 
tion was raised is that of Lachmipal Singh v. 
Bhgwat Singh 925 Oudh 597 (2). The ques- 
tion was whether under ss. 7 and 9 of the 
Oudh Laws Act a right of pre-emption is per- 
mitted in respect of a holding which was’ 
neither,- proprietary nor under-proprietary 
and Mr. Ashworth,- A.J. C. held that under 
8. 7° of the, Oudh Laws Act read with 
8. 40 of the Land Revenue Act of 1876 the 
tight should be presumed to exist not only 


Nanik Prasad 17 O. C. 150. 
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in the case of. under-proprietary communi” 
ties but also in the case of communities 
constituted by the holders of heritable non- 
transferable leases and interpreting s. 9 
of the Oudh Laws Act, he was of 
opinion that the words: 

“lf the property to be sold or foreclosed is a 
prietary or under-properietary tenure” 
must be amplified by some such 
as: 

“or the tenancy of the holder of a heritabla and 
-_non-transferabls lease- within the meaning of s. 40 
“of the Land Revenue Act.” 


A similar view was taken by a Bench of 
this Court in the case of Bindeshri Parsad 
Upadhyay v. Krishna Murari 110. W.N. 
430 (3) in which it was said : i 

“In order to construe s. 9 consistently with 8.7, 
the only reasonable way of bringing these persons 
(lessees with heritable and non-transferable rights) 
within any ofthe clauses of s, 9 is by ®onstruing 
“the third clause which refers to members of the 
village community as including such lessees.” 

In this last mentioned case, a lessee 
‘holding a heritable non-transferable lease 
was allowed to pre-empt proprietary land in 
the village onthe ground that he was a 
member of the village community within 
the meaning ofs.9 of the Oudh Laws Act 
but though this opinion seems to be in con- 
flict with what has been held by their Lord- 
ships of the Judicial Committee in the case 
of Raja Barendra Bikram Singh v. Brij 
Mohan Panday L. R. 61 I. A. 235 (7), still 
the fact remains that gabeadariland has been 
held in this province to be the subject of 
pre-emption and thatso far as we are aware, 
there is no decision to the contrary. 3 
` The case of Raja Barendra Bikram Singh 
(7) just referred to which has been relied on 
by the learned Advocate for the appellant 
does not, in our opinion, help the appellant, 
What their Lordships of the Privy Council 
held in this case were two things, namely.— 

(1) that proprietary and under-proprie- 

. tary village communities were dis- 

tinct and separate from each other, 

and that though under s. 9 of the 

Oudh Laws Act a proprietor is 

entitled to pre-empt an under-pro-. 

prietary tenure, a member of the 

under-proprietary village commu- 

nity was not assuch entitled to pre- 

empt proprietary land, and Š 

(2) the sale must be pre-empted asa 
whole. 

` Onthese two principles the claim of a 

person, who was an under-propristor 

in a village, out of one hundred and 

sixty-three proprietary villages sold by 

one sale deed, was disallowed. Neither 

. of these principles is, however, applicable to 


pro- 


words 
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the present case. It has already been stated 
that the plaintiffs-repondents are not 
only lessees with heritable rights 
but also under-proprietors of some of thè 
land in the village though they can there- 
fore, sue for pre-3amption of gabzadari land 
as such lessees and of under-proprietary land 
as members of the under-proprietary, com- 
munity. Then they are suing for pre-emption 
of the entire land sold by the respondent 
No. 3 to, the appellant and are not claiming 
pre-emption in respect of only a portion of 
the property sold. - 

For the above reasons’ I am of opinion that 
the decree passed bythe learned Subordi- 
nate Judge was correct. The appeal is 
therefore, dismissed with costs. . 

By the Court.—The appeal is dismissed. 
with costs, : 

D, Appeal dismissed. 
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Tenancy Act (III of 1926) s, 14 (2), construction 
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Held, on construction of the sale deeds that the 
defendanta failed to prove thatthe deeds clearly 
allowed them to retain any proprietary rightsin the 
numbers in guit. 

It is open to a proprietor in a mahal to make a sale 
of aone anna or a two annas share and to exempt 
his proprietary interest in certain plots in the 
village. To doso he might specify those plots and 
say “zell a two anna share but I except plots numbers 
so and sọ and so and so”, Itis however also possible 
for a proprietor to sell atwo anna share and retain 
acertain share in the village and then make a 
provision that all his sir plots should remain in his 
possession as sir, In that case it is not quite so 
easyto see what precise language he should use 
and the expression “with the exception of sir land” 
may well be taken to mean that that was his inten- 
tion. [p. 53, col. ],] 

In partition under s. 126, U.P. Land Revenue Act, 
when sir land of one co-sharer is placed in ihe share 
allotted to another then an ex-proprietary tenancy 
arises, [p. 56, col. 1] 

15 isa matter of doubt as to what exactly is 
meant by the expression in the Agra Tenancy 
Act, III of 1926, s. 14 (2), “So much of his 
SIT asarsaran QS appertains or corresponds to 
such part of his share.” It is quite 
gible to hold the view ihatcunless the sir which 
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is relained by a vendor exceeds the area of the 
mahal proportionate to the share which remains with 
him none of his sir can be said to appertain-or cor- 
respond to the share sold. [p. 56, col. 2.) ; 

Per Sulaiman, C.J.—It there is any patent ambi- 
guity inthe document itself, then extraneous evi- 


dence is altogether forbidden under a. 93'of the 
Evidence “Act. Where the language of a 


document is-plainand there is no ambiguity in it, 
it is not permissible to produce other evidence 


` to show that there wasa different intention on the 


-part of the transferor. The words “sir lends® are 
not in the least ambiguous and therefore fresh evi- 
dencəa cannot be allowed to show that sir lands were 
not meant but sir rights were meant. [p. 57, col. 1.] 
So far as the interpretation of a document is con- 
cerned, the subsequent conduct of. the parties to it 
cannot be taken into account, but the svtr-ounding 
circumstances can certainly be taken into account, 
[p. 57, col. 2.] j 
L. P. A. against the judgment of Mr, 
S Niamatullab, dated February 8, 
19834. - 
Mr. Haribans Sahai, for the Appellants. 
Mr. A. P. Pandey, for the Respondents, | 
Bennet, J.—This is a Letters Patent 
Appeal by the defendants against the judg- 
ment of a learned Single Judge of this 
Court dismissing their appeal. The de- 
fendants have lost their case throughout. 
The case began asasuit in the Court of 
the Assistant Collector for enhancement of 
rent: The plaint set out that the plaintiffs 
are ihe recorded zemindars of the whole 
village of Mauza Alupur and that the defen- 
dants are .ex-proprietary tenants in’ the 
village of an area of 21:71 acres consisting” 
of 64 plots; that the former rent of the land 
was Rs. 47-1-8 and enhancement is asked. 
The defence was that the relation of land- 
lord and tenant did not exist between the: 
parties and that Bandhan Singh, husband 
of Musammat Dhanpatti, defendant No. 1, 
and his brother sold their zemindart prop- 
erty under different sale-deeds, but the 
sir plots, grove, house, pond and pasture 
were excluded from the sale-deeds and the 
vendors remained in possession and occupa." 
tion of these items of property as absolute 
owners and that the vendors remained in 
possession of the sir plots as “haqiat mute- 
farriqa” and continued to pay the revenue 
according to their proportionate shares 
entered in the khewat, and that the entry” 
in the village papers was wrong, Meaning 
apparently the entry of the defendants in 
the khataunt as ex-proprietary tenants of 
the numbers in suit. Itis to be noted that 
the defendants are not entered in the . 
khewat fcr “hagiat mutafarriga” or in any 
capacity whatever. The Revenue Court 
referred an issue to the Civil Court as to 
whether the defendants haye proprietary 
rights in the land in question, and the 
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Munsif decided that they have not, end 
the Revenue Court, therefore, cecreed en- 
hancement from Rs. 40-7-6 to Rs, 50-9-6. 
The defendants- appealed on the ground 
that they were holders of the proprietary 
rights in the sir land, and the lower Appel- 
late Court on an interpretation of the sale- 
deeds in question held that this was not 
so and that the defendants were ex-pro- 
prietary tenants of the land in dispute. 
The sale-deedsin question are as follows:— 

On December 19, 1879, Bandhan Singh, 
the husband of defendant No. 1, sold a 
two annas share for Rs. 2,000 in favour of 
Batuk Dayal, and also on the same day 
sold a one anna share in favour of Ram- 
sarup for Rs. 1,C00. Ineach of these sale- 
deeds it was stated that the sale was made 
“alawa araziat sir wo bagh wo makanat 
maskunah khud wo pokhri wo charagah 
maweshian,.” There is no clear finding as 
to what entry was made in the village 
papers subsequent to 1879 but presumably 
Bandhan Singh and his brother remained 
entered as holders of sir in the khatauni as 
they had still one anna zemindari share in 
the village. On February 16, 1690, Bandhan 
Singh and his brother executed a sale-deed 
of their remaining one anna share in favour 
of Hira Lal, the predecessor of the plaintiffs. 
In this sale-deed it was stated: “Jis qadar 
arazi sir ek anna hissa mauza Alupur zila 
. Benares Pargana Kara mobaiya me ham 
muqir ka waqai hai us par ham mugir 
bataur asami sagetul milkiat ke qabiz rahenge 
dur lagan uske mutabiq lagan mundarjah 
jamabandi ke jo us waqt arazi sir par qaem 
hai hamesha dia karenge.” 

After this the plaintiffs rely on an entry 
of July 2, 1894, in regard to a contested 
case for correction of jamabandi against 
Bandhan Singh in which there was an entry 
of ex-proprietary tenancy. Plaintiffs fur- 
ther rely on a khatauni which is produced 
of the year 1307 Fasli, corresponding to 
1899-1900 which shows Bandhan Singh as 
ex-propristary tenant of the numbers in 
suit. On March 31, 1914, Bandhan Singh, 
executed a deed of relinquishment in which 
he set out that he was the ex-proprietary 
tenant of 26°49 acres at a rent of Rs. 58 
and that he relinquished in favour of Hira 
Lal 4:17 acres of this ex-proprietary tenancy, 
the rent of which was Rs. 10-6-0. The 
numbers were not mentioned in this deed of 
relinquishment. The situation, therefore, 
was that the entries were of the defendants 
as ex-proprietary tenants. It is admitted 
that the defendants were making payments 
to the plaintiffs-predecessor to the extent 
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of Re. 47-1-8 per annum. The defendants 
alleged that this payment was made as 
their corresponding share of land-revenue 
and the plaintiffs alleged that it was made 
as ex-proprietary tenancy rent. The learned 
Single Judge of this Court considered 
that the effect of the first two sale-deeds of 
1879 was to exempt the proprietary interests 
of Bandhan Singh and his brother in the 
sir plots and that the sale-deed of 
February 16, 1890 by which the sir plots 
were not exempted transferred not only the 
one anna share sold but also whatever pro- 
prietary rights the vendors had in all sir 
numbers.. It will thus be seen that this 
view was materially different from the view 
of the lower Appellate Court, which was 
that the first two sale-deeds transferred the 
proprietary rights in the two, annas and 
one anna sold and the rights which remain- 
ed and were reserved in the sir were only 
the sir rights, that isthe right to hold the 
land in cultivation as sir, and that all those 
sir rights then appertained to the one 
anna share which remained with Bandhan 
Singh, and his brother. On this view the 
sale-deed of the one anna share on Febru- 
ary 16, 1890, naturally transferred all the 
proprietary rights which were in the 
vendors and only the ex-proprietary rights 
remained in the vendors. Some argument 
was made on the strength of North 
Eastern Railway v. Hastings (1), that sub- 


. sequent conduct of the parties would not 


be admissible in the present case. In that 
case the plaintiff brought a suit on an 
indenture beiween the defendant company 
and the plaintiff and claimed that under 
the terms of that indenture the defendant 
Company was bound to make certain pay- 
ments, The defendant Company desired 
to prove that as a matter of fact for 40 
years they had not been making those 
particular payments. Evidence to prove 
that was excluded as the Court held that 
the terms of the indenture were clear and 
unambigrous. Tne claim, therefore, is made 
that in the present case the sale-deeds in 
question are clear and unambiguous and 
evidence of subsequent conduct should be 
excluded. In the present case the plaint- 
iffs do not sue on the deed in question as 
the deed does not set out in what numbers 
the ex-propiietary tenancy arose but the 
plaintifs sue the defendants as their 
tenants, and the issue is whether the de- 
fendants are tenants or proprietors. On 
that issue it is relevant for the plaintiffs to 
prove that the defendants bave been pay- 
(1) (1900) A 0 260; 69 L J Oh, 516; 82 L T 429, 
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ing them rent and that they are entered in 
the village papers as ex-proprietary tenants. 
The cases are not at all parallel and it is 
not clear that the principle of the ruling 
would apply in the present case. The next 
question is whether the lower Appellate 
Court is correct in its interpretation of 
these deeds. The question is not free 
from difficulty because the language used 
by the deeds was not clear. It is no doubt 
open to a proprietor ina mahal to make a 
sale cf a one anna or a two annas share and 
to exempt his proprietary interest in certain 
plots in the village. To do so he might 
specify those plots and say “sell a two anna 
share but I except plots numbers so and so 
and so and s9.” It is however also possible 
for a proprietor to sell a two anna share 
and retain a certain share in the village 
and then make a provision that all his sir 
plots should remain in his possession as sir. 
In that case it is not quite so easy to see 
what precise language he should uss and 
the expression “with the exception cf 
sir land’ may well be taken to mean that 
that washis intention. Some difficulty no 
doubt arises from the fact that along with 
the sir lands he mentions other matters 
such as the house and the grove and the 
pond and in one case the pasture. He 
may clearly have meant that in regard to 
the grove and the house and the pond his 
proprietary interest in these matters would 
not pass. Again he may well have meant 
merely that the grove would remain as 
azemindar’s grove in his possession. We 
do not know in the present case whether the 
grove was or was not his sir land, As re- 
gards the house,he may have merely intended 
that he should retain it as a proprietor’s 
house and he may have been indifferent as 
to whether the purchaser would or would 
not have an undivided share in the site. 

The cases of the pond and the pasture 
are also not particularly clear and all 
that he may have intended to say was 
that he would have a right asa zemindar 
to use the water of the pond for irrigation 
and also the pasture for his cattle or to 
obtain a share of what sums were charged 
by the zemindar for pasturing cattle. His 
chief interest in the two deeds of 1879 was 
to retain the land as his sir, so that it 
remained in his cultivation as a proprietor, 
and would go into his kura if there was 
a partition in the Revenue Court. The 
suggestion of Counsel for appellant that 
he was interested in the rather abstruse 
legal conception of also retaining his un- 


divided 3 annfis share as well as his. 


DHANPATTI v. BADRI SINGH (ALU) 


55 


undivided one anna share in these num- 
bers seems to me farfetched. If this was 
what the words, “alawa arazi sir” meant, 
it would not follow that he would retain 
sir rights in these numbers. Yet from his 
point of view this must have been of much 
greater importance. The defendants relied 
on another point that on January 31, 1890 
they had sold two bighas odd of sir land 
for Rs, 250 and subsequently in 1892 there 
had been deeds of mortgage by them of 
their sir plots. Had they disposed of a 
large quantily of their sir in this manner 
it would have been some indication of 
what was meant by the different deeds, but 
the amount transferred was small in pro- 
portion to the property with which we are 
concerned. The only deed of January 31, 
1880 was prior tothe sale of the one anna 
share to the plaintiffs’ predecessor on 
Feburary 16, 1890, and therefore it does 
not appear to affect the interpretation of 
that sale-deed. At the most that sale-deed ` 
of January 31, 1890 appears to be a trans- 
fer of particular plots and at the time 
Bandhan Singh and his brother were 
owners of a share in the mahal and if 
they desired to transfer particular plots 
which were in their possession they had 
as much or as little right to do so before 
executing the deeds of 1579 as after ex- ` 
ecuting them. Reference has been made 
to a ruling of this Court reported in- 
Bhawani Prasad v. Ghulam Muhammad (2). 
In that case the plaintiffs were purchasers 
from the defendants of 14 annas out: of a 
16 annas share in the mahal and subse- 
quently the plaintiffs sued the represen- 
tatives of their vendor for joint proprietary 
possession of a certain grove and for 
damages of fruit appropriated by the de- 
fendants. The defendants pleaded that 
the land in suit was their sir and that 
the suit wasnot cognizable by a Civil Court, 
The Munsif held that the suit was not 
cognizable by the Civil Court. The Dis- 
trict Judge held that the defendants were 
either proprietors or ex-proprietary tenants 
and that the Civil Court had no jurisdic- 
tion. The plaintifs appealed to the High 
Court and the High Court held that the 
defendants who had retained the two annas 
share must be taken to be ex-proprietary 
tenants and that s. 7 of Act XII of 1881 
would apply even where the whole share 
of the zemindar had not been sold. The 
Board of Revenue had taken the other 
view and it held that the language of 


(2) 18 A 121; A W N 1896, 12, 
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that section showed that the whcle share 
must be sold. The High Court appeared 
in this ruling to have considered that if 
the view of the Board of Revenue prevailed 
the vendor would be reduced to a very 
unfortunate position and that he might 
lose allhis sir and not obtain any ex- 
proprietary tenancy as long as he kept 
a small portion. It was suggested that 
this would arise on a partition. This is 
incorrect. In partition under the former 
Revenue Act and under the present Revenue 
Act, Act III of 190), s. 126, there is a 
provision that when sir land of one co- 
sharer is placed in the share allotted to 
another then an ex-proprietary tenancy 
arises. The basis of the ruling therefore 
was incorrect. In any case the ruling was 
given in the year 1895 and cannot have 
been in the minds of the parties at the 
time these sale-deeds were executed in 1879 
and in 1890. It is to be noted that under 
the law as it stood under s. 7 of Act XII 
of 1881 there was no clause that the sale 
of a partof the proprietary interst would 
involve an ex-proprietary tenancy arising 
in a part of the sir land which pertained 
to the share sold, Such a clause was in- 
troduced into the Tenancy Act of 1902 and 
into the Tenancy Act of 1926. It is how- 
ever a matter of doubt as to what exactly 
is meant by the expression in those Acts, 
e.g.,in Act II of 1926, s. 14 (2): “So much 
of his sir , . . asappertains or corresponds 
to such part of his share.” It is quite pos- 
sible to hold the view that unless the sir 
which is retained by a vendor exceeds the 
area of ihe mahal proportionate to the 
share which remains with him none of his 
sir can be said to appertain or correspond 
to the share sold. I consider that in the 
present case the defendants have failed to 
prove thatthe deeds clearly allowed them 
to retain any proprietary rights in the 
numbers in suit. It appears to me that 
by the earlier deeds their proprietary righis 
in the two annas and one anna shares sold 
were entirely disposed of and that in the 
remaining deeds of a one anna sale the 
remaining proprietary rights of the defend- 
ants were transferred. The ex-proprietary 
rights in these numbers in suit therefore 
arose with the sale of February 16, 1880, 
The parties have all along treated the 
deeds in this manner and the evidence 
apparently clearly proves that the defend- 
ants are no more than ex-proprietary ten- 
ants. Under the circumstances the lower 
Appellate Court was correct in decreeing 
the suit for enhancement of rent.. 


(ALL.) 


1 would therefore dismiss 
Patent Appeal with costs. 

.Sulaiman, C. J.—I concur with the con- 
clusion of my learned brother though for 
a slightly differentreason. Ifthe question 
had arisen under the new Tenancy Act, 
the matter would have been simpler be- 
cause not only s. 14 (z) makes it clear that 
ex-proprietary rights accrue even when only 
a part ofa share of a landlord in a mahal 
is sold, but s.3 makes a clear distinction 
between “sir” which is defined as land 
recorded as sir and “sir rights”, which are 
defined as the sum of all the special rights 
conferred on the sir holder. Furthermore, 
there isa distinction drawn between “sir 
right” and “sirin 8.7 ofthe Agra Tenancy 
Act. 

But the sale-deed which has to be 
interpreted is of the year 1879. On the 
view which was at one time held 
by the Board of Revenue that no ex-pro- 
prietary rights accrued on the sale of a 
part of theshare only, it can be contended 
with force that when a person owns a four 
annas share in a mahal and has certain 
sir lands appertaining thereto, and he 
then sells three annas share, he retains 
his zamindari share to the extent of one 
apna and all the six rights which. he 
held before in the lands but these would 
now appertain to this one anna. The re- 
sult would then be that when he sells 
his entire one anna his sir righis disap- 
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. pear automatically. On the other hand, 


on the view which was expressed by this 
High Courtin Bhawani Prasad v. Ghulam 
Muhammad (2) which I think has been 
subsequently adopted by the Legislature, 
it was open 10 a person to acquire ex- 
proprietary rights even though he held 
a fractional share in the mahal. It is 
wholly unnecessary to consider whether 
this view was sound or unsound, but there 
is no doubt that this wasthe view held 
by this Court. On that view it would 
follow that a person could acquire ex-pro- 
prietary rights if he sold three annas out 
of four annas share which he held, and it 
was, therefore, equally obvious that he 
could very well exempt from the sale any 
specific plots of land which were held by 
him as sir lands, withthe result that he 
would not only have the cultivatory rights 
in these plots, but he would also have 
ex-proprietary rights in those plots, and 
not be compelled to claim ex-proprietary 
rights only when the remaining share ig 
sold. If this were not the law, he would 
get a smaller share in thésir plots at the 
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time of the partition, for less would ap- 
pertain to one anna than to three annas. 

Now under the sale-deeds of 1879, three 
annas share in all were transferred and 
there was an express exception made as 
regards the sir lands (“araziat sir") the 
residential house, the well, the tank, and 
in.one case the. pasture lands also. The 
words ‘wilh the exception of sir Jands” in 
my opinion can have only one meaning, 
namely, ibat ihe sale was not to affect the 
properly which could be described as sir 
lands. Now, even in Act XVIII of 1873 
which was then in force, “sir land” was 
defined as land recorded as sir or conti- 
nuously held for 12 years or recognised 
by village custom as the special holding 
of the co-sharer. The words “sir land” 
mean the land itself and not merely the 
sir holder's rights, namely, the holding of 
possession only. If, therefore, ihe sale- 
deed expressly stated that the sir lands 
were excepted, it meant in my opinion, 
that all the rights which were capable of 
transfer in those lands were exempted 
from the cale. The position as regards the 
sir lands was exactly ihe same as that in 
respect of the share in the house, the wel), 
the grove and thetank and the pasture 
lands. The vendor's shares in these pro- 
peities could never pass to the vendee. 

It has been suggested that there was 
seme ambiguity in the document and, 
therefore, extraneous evidence was admis- 
sible tə show the real intention of the 
parties and to establish what property 
was being sold. In my opinion, this is not 
the correct Jaw. If there is any patent 
ambiguity in the document itself, then 
ex‘raneous evidence is altogether forbidden 
under e, 93 of the Indian Evidence Act. 
It seems to me that where the language 
ef a document is plain and there is no 
ambiguity in it, it is not permissible to 
preduce other evidence to show that there 
was a different intention on the part of 
the transferor. The words ‘sir lends’ are 
to my mind not in the least ambiguous 
and, therefore, fresh evidence cannot be 
allowed to show that sir lands were not 
meant but sir rights were meant. 

The cases of Sital Prasad v. Amtul Bibi 
(3), Safdar Ali v. Dost Muhammad (4) and 
Puran Singh v. Dat Ram (5), are authorities 
for the proposition that when there is a 
transfer of sir lands the proprietary inter- 
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est in such lands passes. It follows in 
my opinion, that when there is a sale- 
deed which exempts the transfer of sir 
lands, the proprietary rights in such lands 
do not pass. I am, therefore, of the opi- 
nion, that the view taken by the learned 
Judges of this Court that the proprietary 
interest in the plots held as sir lands by 
the vendor in 1879 were not transferred 
by the sale-deed of that year, is correct. 

The next question is whether the subse- 
quent conduct of the parties can be taken 
intojaccount. It now seems to be well es- 
tablished that so far as the interpretation 
of a document is concerned, the subsequent 
conduct cannot be taken into account: see 
Maung Kyin v. Ma Shwe Law (6), but the 
surrounding circumstances can certainly be 
taken into account: Balkishen Dasv. W. F. 
Legge (D. Now in the sale-deed of 1890 
the vendor purported .to transfer his: re- 
maining one anna share, As regards the 
sir lands he expressly said that his sir 
rights appertaining to the one anna share 
would pass. He exempted his interest in 
the house and the well from the sale. 
But he did not expressly say that his 
other sir rights would remain intact and 
would not be transferred. It is this.omis- 
sion which has been the source of a good 
deal of trouble. The fact, however, re- 
maing that he doesnot appear to have as- 
serted his rights as proprietor of these 
isolated plots and dces not appear to 
have taken any steps to have them re- 
corded as miscellaneous properties belonging 
to himjas proprietor. On the other hand, 
it appears that he allowed his name to be 
entered by the Revenue Court as an ex- 
proprietary tenant in respect of the entire 
area which had been his sir lands. It might 
well be that the Revenue Courts following 
the opinion expressed by the - Board of 
Revenue took the viewthat by the first 
two sale-deeds he had not lost hig six 
righis in any plot at all and that he 
became an ex-proprietary tenant in respect 
of the entire sir lands when the sale-deed 
of 1890 was executed by him ; and it wag 
on that account that they recorded him 
as an ex-proprietary tenant. The same 
vendor in 1314 clearly admitted that he 
was an ex-proprietary tenant in respectof 
the entire area out of which he sold 4.78 acres, 

(8) 42 Ind, Cas. 642; 45 O 320; AI R1917P © 207; 
15 ALJ 825; 33 M LJ 6463 P L W i8h;6LW 
1711; 22 OW N 257; 23 M L T 36;27 OL J175; 
20 Bom. L R 278.9918) M W N 300; 9L B R114; 
11 Bur, L T21; 44I A 236 PO. . 

(7) 22 A 149; #TIAS59; 40 W N 33; 7 Sar, 601; 2 
Bom. L R 833 (PO) 4 : 
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The reduction in the rent then was also 
calculated on the basis of the entire area of 
his ex-proprietary tenancy, 

No doubt the subsequent admission 
made by him is not conclusive and is not 
irrebuttable, and it is open to him to ex- 
plain away his admission, It is also quite 
clear that it does not operate s an es- 
toppel against him. But the fact remains 
that for the last 40 years he has been 
recorded as an ex-proprietary tenant of these 
plots. The whole history of the events 
that have passed during thislong interval 
is not before us. Indeed, there is one liti- 
gation between the present plaintiff and 
the widow Musammat Ramkali in respect 
of ex-proprietary tenancies in which there 
is a strong indication that the principal 
sale-deed of 1890 was in question and was 
interpreted. There are no doubt certain 
passages which indicate that Musammat 
Ramkali was the predecessor of the pre- 
sent defendants but the pleadings which 
would clinch the matter are not before us. 
The fact remains that the defendant has 
merely tried to rebut the presumption 
arising from the admission of 1914 by the 
fact that in the year1879 her prederessor 
did not transfer her proprietary interest in 
theithree annas share. That,in my opinion, 
is not in itself sufficient to show that she 
had really not lost her proprietary interest 
in the plots by 1914. The claim put for- 
ward by the defendant is obviously a stale 
one which she and her predecessor had 
not asserted for-at least two generations, 
and it cannot be said, therefore, that she 
has discharged the burden of proof which 
lay upon her on account of the previous 
admission of Bandhan. I accordingly con- 
cur with the order proposed. 

By the Court. —The appeal is dismissed 
with costs. 

D. Appeal dismissed: 


———e 


LAHORE HIGH COURT 
Second Civil Appeal No. 254 of 1934 
January 15, 1935 
Mownroz AND Ranar Lat, JJ. 
BHAGWAN SINGH AND ANGTHER— 
DerenpDANTs— APPELLANTS 
VETSUS 
BALBIR SINGH AND aNnoTarR—PLAINTIFES 
AND OTHERS— DEFENDANTS — RESPONDENTS 
Custom (Punjab)—Alienation—Mortgage of ances. 
tral house by agriculturist for business of manufac- 
ture of sugar—Validity — Legal necessity. 
No Bard and fast rule can be laid down that an- 
cestral property” can never be alienated by an agri- 
culturist for the purpose of providing funds for 


whole debt was raised for 
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trade or business, A mortgage of ancestral property 
by anagriculturist to conduct the business of manufac- 
ture of sugar in his own villages for sale cannot be 
impeached on the ground of want of legal necessity. 
Santa Singh v, Waryam Singh (1), commented upon 
and distinguished, Natha v. Gunesh Singh (4), relied 
on. 

5. ©. A. from the decree of the Court 
of the District Judge, Ludhiana, dated 
November 13, 1933, «affirming that of the 
Senior Sub-Judge, Ludhiana, dated 
April 28, 1933, 

Mr. Dev Raj Sahny, for the Appellants. 

ne Ram Lal Anand, I, for the Respond- 
enis, 

Rangi Lai, J.—This second appeal 
arises out of a suit to challenge a mort- 
gage of ancestral land on the usual ground 
of want of consideration and necessity. The 
plaintifs are the sons of mortgagors. The 
learned District Judge found that the 
mortgagors were engaged in the manufac- 
ture of sugar in the village and thatthe 
that purpose, 
but on the authority of Santa Singh v. 
Waryam Singh (1), he came to the conclu- 
sion that the debt could not be held to 
be raised for legal necessity. The decree 
of the trial Court granting the declaration 
prayed for by the plaintiffs was, there- 
fore, confirmed. The mortgagees have filed 
a second appeal to this Court. 

In Santa Singh v. Waryam Singh (1) the 
loan in question was raised for huying 
merchandise for a shop started in the 
village. The loan was not held to be 
for legal necessily because the learned 
Judges were of opinion, that village 
custom would not look with favour upon 
the conversion ofa Jat agriculturist into 
ashop keeping trade and would not counte- 
nance an alienation of ancestral land in 
order to enable such agriculturist to carry 
on the business of his shop. This view, 
even if it was correct at that time, has 
not been adopted in the later decisions 
of this Court. In Muhammad Ilusain-ud- 
Dinv. Saif Ali Shah (2) an alienation of 
a sarat by an agriculturist for the pur- 
pose of raising money to engage in trade 
was upheld and it was 1emarked that 
Sania Singh v. Waryam Singh (1) could 
not have intended to ley down that under 
no circumstances could a member of an 
agricultural tribe alienate ancestral proper- 
ty for the purposes of engaging in trade. 
In Taj Din v. Dula, 95 Ind. Cas. 433 (3) it 


(1) 24 Ind. Cas, 361; 19P R 1915; 207 P ; 
147 P WR 1914, SEN 


(2) 74 Ind, Cas, 451; 4 Lah. 122; 5 Lah. ; 
IR 1924 Lah. 41. Sok eee 


(3) 95 Ind, Cas. 433; A I R 1926 Lah. 515, 
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was- held that money borrowed by a Jat 
agriculturist for trading in cattle was 
for valid necessity and it was remarked 
that the application of Santa Singh v. 
Waryam Singh (1) must be restricted to 
the exact facts of that particular case. 
In Nathav. Ganesh Singh (4) Sir Shadi 
Lal, who was a party toSanta Singh v. 
Waryam Singh (1), himself remarked that 
the scope of the latter ruling must. be 
restricted to its own facts and that no 
hard and fast rule could be laid down 
that ancestral property could never be 
alienated by an agriculturist for the pur- 
pose of providing funds for trade or busi- 
ness. In that case the alienor had for 
many years ceased to do the work of an 
agriculturist and had been living out of 
India carrying on trade and sending 
money to his cons, It was held that the 
money borrowed constituted a valid neces- 
sity for the sale of an ancestral house. 
In the present case it cannot possibly be 
said that the manufacture of sugar by an 
agriculturist in his own village would be 
looked upon with disfavour by village 
custom. Jt is a matter of common know- 
ledge that most agriculturists grow sugar- 
cane and manufacture gur for sale. It is 
admitted that the business has not resulted 
in any loss to the mortgagors. It would 
be ridiculous to suggest that an agricul- 
turist should not improve his financial 
position by starting an industry allied to 
agriculture and which he can carry on 
in his own village. He is not thereby 
converting himself into a shopkeeper, as 
was the case in Santa Singh v. Waryam 
Singh (1). The finding of the learned 
District Judge that the debt was not 
raised for legal necessity cannot, therefore, 
be maintained. The finding that the 
whole debt amounting to Rs, 4,448 was 
raised for the manufacture of sugar was 
not and could nat be challenged in second 
appeal. I would, therefore, accept the 
appeal and dismiss the suit with costs 
throughout, 
Monroe, J.—I agree. 
N Appeal accepted: 


(4) 136 Ind. Cas. 205; 13 Lah. 524; 23 P L R46: A 
T R1932 Lab, 179; Ind, Rul. (1932) Lah. 317, 
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ALLAHABAD HIGH COURT. — 
Execution First Civil Appeal No. 202 
of 1933 

December 11, 1934 
NIAMAT-ULLAU AND ALLSOP, Jd, 
Fiew BATJINATH-BALMAKUND 
— PLaInrirs —DsorEE-HOLDER—APPLIOANT 
VETSUS 
CHEDI LAL AND 0OTHEKS—DEPENDANTS— 
JUDGMENT-DEBTORS — OPPOSITE Parry 

Hxecution—Compromise decree—Construction—Pay- 
ment of decretal amount by instalments—Tender of 
payment within time—Deposit of payment in treasury 
the next day—Held, payment was within time, E 

A compromise decree provided, that if a sum of 
Rs, 13,000 was paid in instalments ondue date as 
stated in the compromise, it would be fully satisfied 
and that ifon the other hand payment was not made 
inthe manner agreed on, the decree-holder would be 
entitled to take out execution for the entire amount, - 
The manner of payment referred toin the compromise, 
was in five instalments. The compromise proceeded - 
to ley down that incase the judgment-debtor failed 
to pay the instalments on due dates and three in- ` 
stalments were allowed to become overdue, or the 
judgment-debtors failed to pay Rs. 13,000 in.23 
years, thenin either case, the judgment-debtors would - 
be liable to pay the entire decretal amount, namely 
Rs. 20,000. No payment was made in respect of the 
first two instalments. On the date when the third 
instalment was payable, the judgment-debtors filed 
a tender of payment of one instalment which was 
actually deposited in the treasury on the next day, 
The judgment-debtors subsequently paid the re- ` 
maining part of Rs. 13,099 within the stipulated 
period of 24 years, The decree-holder then took out 
execution for the remaining Rs. 7,0)0 on the allega- 
tion that the judgment-debtors did not comply with 
the conditions laid down in the compromise and ` 
rendered themselves liable to pay the entire sum of 
Rs. £0,050 ; 

Heid, that there was no failura to comply with the 
terms of this compromise. 

Heid, also that the tender having been madein 
time, payment should be deemed to have been made 
in time, Kunj Bekari Singh v, Bindeshri Prasad 
Singh (1), referred to, Pp cs 

Ex. F. O. A. from the decision of the | 
Sessions and Subordinate Judge, Cawnpore, 
dated January 21, 1933. 

Messrs. B, Malik and Dharam Das, for the 
Appellant. 

Messrs. P, L. Banerji and S. N. Seth, for 
the Respondents. 

Judgment.—This is a decree-holder’s 
appeal from an order passed by the learn- 
ed Subordinate Judge of Oawnpore 
disallowing execution of a decree applied 
for by the appellant. Ib appears that a 
compromise decree was passed in favour 
of the appellant for Rs. 20,000, The decree, 
however, provided that. if a sum of 
Rs. 13,000 was paid in the manner stated 
in the compromise it would be fully satis- 
fied. If, on the other hand, payment was not 
made inthe manner agreed on, the decree- 
holder would beentitled totake out execu- . 


_ instalments are allowed 
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tion for. the entire amount, The manner 
of payment referred to in the compromise 
was in five instalments. The first instal- 
ment of Rs. 2,500 was payable on December 
22, 1929, the second one of the same 
amount on June 22, 1930, tke third of the 
game amount on December 22, 1930, the 
4thof the same amount on June 22, 1931, 
and the last instalment of Rs. 3,000 was 
payable on December 22, 1931. The com- 
promise proceeded to lay down that in 
case the defendants failed to pay the instal- 
ments ondue dates and three instalments 
were allowed toliecome overdue, or the 
defendants failed to pay Rs. 13,000 in 24 
years, thenin either case, the defendants 
would be liable to pay the entire decretal 
amount, namely, Rs. 20,000. No payment 
was made in respect of the first two instal- 
ments. On December 22, 1930, when the 
third instalment was payable the judgment- 
debtors filed a tender of payment of 
Rs, 2,500, which was actually deposited in 
the treasury on the next day. The judgment- 
debtors subsequently paid the remaining 
part of Rs. 18,000 within the stipulated 
period of 24 years. The decree-holder then 
took out execution for the remaining 
Rs. 7,00) on the allegation that the judgment- 
debtors did not comply with the conditions 
laid down in the compromise and rendered 
themselves liable to pay the entire sum of 
Rs. 20,000. : ; 
The learned Advocate for the decree- 
holder bases his contention on the stipula- 
tion in the compromise that if 
to beceme due, 
“then the entire sum of Rs. 20,000 would he 
payable. He argues that in so far as three 
instalments became due -on December 
22, 1930, the judgment-debtors forfeited the 
concession given to them by the compromise. 
We have carefully considered the language 
of the compromise and are cf opinion 
that this contention cannot be accepted. 
The stipulation preceding the one relied 
on should not be ignored. The latter 
provides that the instalments sha'l be paid 
on specified dates,and if payments are 
not made on those dates and three 
instalments are allowed to fallin arrears, 
the decree-holder wonld be entitled to 
recover the entire Rs. 20,000. Taking the 
compromise as a whole we have no doubt 
what the parties meant and what is the 
right construction to be placed on it, The 
right of the decree-holder to recover the 
enhanged amount would come into exisience 
if- three instalments become overdue and 
none ofthem is paid. The fact that three 


three. 
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instalments became due aloneis not enough. 
There should ‘be the further condition that 
payment of anyof them should not be 
made, Here though three instalments 
became due on December 21, 1930, payment 
of one of them was made, The conlingency 
in which the decree-holder was entitled to 
recover the entire sum of Rs. 20,000 did 
not, therefore, arise. 

-It i8 next contended thatthe judgment- 
debtors could have made the payment to 
the decree-holder out of the Court and that 
they merely filed a tender in Court on the 
last day, {the actual payment having been 
made the next day, i. e, one day after 
the date fixed for the payment. It has 
been held in a number of cases that tender 
amountsto payment if money is deposited 
within the usual time. It is not suggested 
that the judgment-debtors had no ready 
money on December 22, 1930, and the 
filing of tender was merely a pretence of 
payment. [b was open to the judgment- 
debtors tomake payment through Court. 
Indeed, we think this was a more prudent- 
course. They were justified in paying 
through Court and the only manner in 
which they could have done that was by 
filing a tender in Court and depositing the 
money in the treasury. We hold, in these 
circumstances, that the tender made on 
December 22, 1930, amounts to payment 
on that date. The learned Counsel for the 
decree-holder has referred us to Kunj 
Behari Singh v. Bindeshri Prasad Singh 
(1). That case is easily distinguishable 
from, the one before us. There the tender 
was filed one day after the date fixed for 
payment and the actual deposit was made 
still later, Assuming that tender amounted 
to payment, it could not be denied in that 
case that payment was mada one day 
beyond time.. In the case before us tender 
was made in time, and if tender amounts 
to payment—as we hold it does—payment 
should beconsidered to have been made 
in time inthe present instance. 

The appeal fails and is dismissed with 
casts. 

D; Appeal dismissed. 


(1) 115 Ind. Cas. 798; (1929)A LJ 288; A I R 1929 
All, 207; 51 A527. 
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MADRAS HIGH COURT 
Full Bench 
Referred Case No. 5 of 1933 
December 10, 1934 
Brastuy, O. J., RAMESAM AND Kina, JJ. 
BOPPANNA SOMAYYA~—Puaintirr— 
APPELLANT 
VETSUS 
TADAPALLI ANJANEYULU AND OTHERS 
—DEFEN DANTS—RESPONDENTS : 
Stamp Act (II of 1899), ss. 60,61 (2)—Appellate 
Court—Power to make reference. 
An Appellate Court has no power to make a refer- 
ence tothe High Courtunder s. 60 of the Stamp 
Act but itmay take such action as is necessary under 


8. 61 (2) ofthesame Act. Reference under Stamp 
Act, 3, 49 (1), followed. 


Referred Case stated under s. 60 of the 
Stamp Act by the Subordinate Judge of 
Tenali, in Appeal Suit No. 11 of 1932 (A. S. 
No. 227 of 1931 on the file of the District 
Court of Guntur). 

This case coming on for hearing, 
upon perusing the letter of refer- 
ence and the connected papers in the 
case, and upon hearing the arguments 
of Mr. A. Lakshmayya, Advocate for the 
plaintiff (Appellant in the appeal) -and of 
Mr. V. Suriyanarayana; Advocate for the 
Ist defendant (1st Respondent in the appeal) 
and of the Government Pleader and notice 
to defendants Nos, 6 and 7 (respondents 
Nos. 6 and7 in the appeal) having been 
dispensed with the Court- delivered the 
following :— - : i i 

Judgment.—This matter has been 
referred to us by the Subordinate Judge 
of Tenali under s. 60 of the - Stamp 
Act. Some documents were admitted 
by the District Munsif but subsequent 
to their admission in the appellate 
stage the question of the sufficiency of the 
stamp attached to the -documents was 
raised and the learned Subordinate Judge 
having some doubts about the matter has 
referred the case to us purporting to do so 
under s. 60, of the Stamp Act. A prelimin- 
ary objection has been taken that an 
Appellate Court has no power to make a 
reference under s, 60 of the Act, and that 
8. 60 only applies to trial Oourts, which 
when a doubt is felt at the stage of admis- 
sion of a document as to whether itis or is 
not properly stamped can refer the matter 
to the High Court, Insupport of the pre- 
liminary objection the I"ull Bench deci- 
sion of this High Court reported in Reference 
under Stamp Act, s. 49 (|) was referred to, 
That is a decision under s. 49, of the 


Stamp Act of 1879, corresponding to s, 60°. 


Mimas * 


e 
\ n 9 


of the present Act. There fivé Judges were 
of the opinion that a reference under that 
section could not be made by the District 
Judge. In the judgment it is stated ; 

“ It is not explained how this reference comes to 
be made by the District Judge; it should have been 
made, ifatall by the District Munsif through the 
District Judge." 


It.is quite true that-that case was decid- 


_ ed without hearing arguments of Counsel 
` but nevertheless itis a binding decision.. 


That being so, we must uphold the pre- 
liminary ` objection and hold that the 
learned Subordinate Judge had no power 


` to refer the matter to the High Court under 


s. 60, He will, if he so desires, deal with the 


-matter and take such action as he mayi 


deem necessary under s, 61 (2) of the same: 


we 


A. Order accordingly... 


LAHORE HIGH COURT 
Second Civil Appeal No. 886 of 192g 
March 7, 1935 
TEx -CHAND AND Skemp, JJ. 
SAYYED MOHAMMAD AND ANOTHER 
PLAINTIFFS—APPELLANTS 


d Versus 
Musammat AZIM-UN-NISA DECEASED and 


OTHERS —DEFENDANTS 
— RESPONDENTS A 

Custom (Punjab)—Succession—Wasti Sayyads of 
village Sadhaura, Tahsil: Naraingarh, ` District 
Ambala—Shias—Daughter’s descendants, whether 
inherit equally with daughters—Ala maliks—Ala. 
malkiyat rights, nature and value of., 

Among Wastt Sayyads of village Sadhaura, Tahsil 
Naraingarh, District Ambala, who are hias, œ 
daughter's. descendants inherit equally with g 
daughter. 

The true position about ala malkiyat rights is 
that they have little present economic value but’ a 
considerable social value anda potential value by 
reason of conferring rights of preemption and 
escheat: _ 

- [Case-law discussed ] 

S. C.A. from the decree of the District 
Judge, Ambala, dated December 23, 1927, 
affirming that of the Senior Sub-Judge, 
Ambala, dated February 4, 1926, 


Mr. Ghula Rasulm Khan, for the Appel- 
lants. > 

Mr. Shamair Chand, Mr. M. A. Majid for. 
Mr. Shah Niwaz and Mr. Qabul Chand, for 
the Respondents. goie 


e 
Skemp, J.—The parties to this case are’ 

Wastt Sayyads of village Sadhaura, Tahsil 

Naraingarh, district Ambala, and arg 
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‘Shias, Their pedigree table is as fol- 
lows :— 


RAHMAT ALI 
l 





zimun | 


| 
Musammat Sughra Musammat A Nisa 
(Defendant No, I), 


| 








| 
Said Ali 


Said Nika 
f (plaintiff No. 2.) 

The plaintifis, Said Muhammad and 
Said Abbas, -the son and grandson of 
Musammat Sughra deceased, sued for 
possession of half the property left by 
Rahmat Ali on the basis of a special custom 
prevailing among Wasti Sayyads of Tahsil 
Naraingarh whereby they are entitled to 
succeed equally with the defendants 
Musammat Azim-un-Nisa who had taken 
possession of the entire property. The 
Subordinate Judge placed the onus of 
proving the special custom on the 
plaintiffs, found that they had not discharg- 
ed it and dismissed the suit. Thelearned 
District Judge dismissed the appeal and 
upheld this finding. He found that the 
plaintiffs had proved a few instances but 
that they were insufficient to discharge 
the onus. He granted the plaintiffs a 
certificate under s, 41 of the Punjab 
Courts Act, and they have lodged this 
second appeal. 


The appeal has been argued by Mr. 
Gulam Rasul Khan who has drawn our 
attention to the facts that (1) under general 
agricultural custom right of representation 
exists; and (2) that under Shia Law right 
of representation also exists both for sons 
and daughters. These two propositions 
are conceded by Mr. Shamair Chand on 
behalf of the respondents, but his point 
is that under Oustomary Law there is no 
representation of females, the right of 
representation extending only to sons. 

Tt is interesting to note the circumstances 
to which the Shia Law on this point owes 
its existence. Sir Roland Wilson in the 
introduction to his Anglc-Muhammadan 
Law, p. 63, while pointing out that the 
Shia Law is not more favourable than the 
Sunnito the personal rights of women on 
the whole, says 

“in the matter of inheritance the dynastic claims 
of the descendants of Tatima led naturally, if not 
quite necessarily to theirinsisting that a daughter's 
son must have as good a place in the acheme of 
succession to private property as could be reconciled 
with the Quran”, 


| 
Said Muhammad 
(plaintiff No. 1.) 
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It was 

“arguable that the son of a deceased daughter 
ought to inherit whatever his mother would have 
inherited had she survived the proprietor, and the 
admission of this right carried with it logically a 
reconstruction of the whole table of inheritance on 
the principle of representation or distribution 
per stirpes combined with the principle of making 
no distinstion between male and female lines of 
descent, and no distinction except the double share 
to the male, between male and female claimants in 
the same line of descent”. 

Mr. Ameer Als Muhammadan Law, 
p. 102, and Mullas Muhammadan Law, 
para. 80 are also to the effect that among 
Shias the principle of representation 
applies equally to females as to males, 
but as this proposition is conceded hy 
Mr. Shamair Chand, it is unnecessary 
to labour the point any further. Ji; 

As to general agricultural custom, it Is 
of course:recognised that a son has a 
right of representation in place of his 
deceased father, but in para. 23 of Sir 
William Rattigan’s Customary Law, there 
is a remark: 

“A daughter's son is not recognised as an heir of 
his maternal grandfather, except in succession to his 
mother”, ; 

This paragraph has been the subject of 
criticism in reported rulings of this Court 
more than once. ; 

In Gobinda v. Mandu (1) a case of Hindu 
Ghirths of Kangra, Sir Shadi Lal said on 


"p. 452*, after noting that the appellants’ 


Counsel was unable to quote a single 
instance in support of this paragraph 
‘whatever the exact meaning of the 
remark may be, we consider that there 
isno reason for holding that custom 
excludes a daughter's son from inheritance 
on the ground of his mother having pre- 
deceased her father. 

The head-note of Chambeli v. Bishna, 
78 Ind. Cas. 778 (2) says: Custom does not 
exclude a daughter’s son from inheritance 
on the ground of his mother having 


predeceased her father or grandfather. 
Bibi, 31 


In Miran Bakhsh v, Mehr 
Ind, Cas, 693 (3) (p. 694f) Sir Henry 
Rattigan said: There is no founda- 


tion for the contention that the daughter's 
sons whose mother predeceased her father 
were in a worse position than those whose 
mother survived him. In fact, the learned 
Counsel for the appellant admits that he 
is unable to cite any authority on which 

(1) 74 Ind. Cas, 644; 5 Lah. 450; AIR 1922 Lah, 


7. 
(2) 78 Ind. Cas, 778. 
(3) 31 Ind, Cas, 693; 41P L R1916,6 P WR 


1916. 
Page of 1 Lakh. [Ed] _ + + ° TT 
{Page’ of 81 Ind, Oas, [Ed] ; 


1935 


the alleged distinction could be supported 
and the general principle of Customary 
Law, which favours the succession of 
daughter and daughter's sons, certainly 
does not contemplate any such rule”. 
This is particularly interesting and 
important because Sir Henry Rattigan 
edited several editions of his father's 
well-known work. 


Finally it is possible that in the paragraph 
under discussion Sir William Rattigan 
really meant that a daughter's son has a 
right to succeed to his maternal grand- 
father’s property. only when his mother 
has sucha right. An explanation similar 
to this has been suggested 
Bakhsh v. Ghulam Nabi (4) in reference to a 
similar Question and Answer in the 
Customary Law of the Gujranwala Dis- 
trict. 


So much for para. 23. There are several 
rulings in which it has been held that 
among Sayyads, daughters have a right of 
representation. Such are Ahmadi-ul Nissa 
v. Nasib-ul-Nissa (5), Nasib-un-Nissa_ v. 
Ahmadi-un-Nissa (6), Hashmat Alt v. 
Nasib-ul-Nissa (7). All these cases 
concerned the well-known Sayyad family 
of Kharkhauda and Hashmat Ali v. 
Nasib-un-Nissa (7), confirmed Nasib-un- 
Nissa v. Ahmdi-un-Nissa (6). Their Lord- 
ships of the Privy Council in the later 
ruling said that in that family of Sayyads 
sexis not a bar to representation, but 
widows and daughtersin the absence of a 
son can claim a right in their favour. 
Naib-un-Nissa v. Ahindi-un-Nissa (6), also 
said that this family of Sayyads have fora 
very long time followed custom but in 
matters of succession have been some- 
what influenced by their personal law 
and have widely recognised the right of 
succession of females. Granting then, for 
the purposes of argument, that the lower 
Courts were right in placing the onus of 
the issuse upon the plaintiff, it is clear 
that in the circumstances the onus was not 
heavy and that it may be discharged by a 
few instances. 

In Mehtab-un-Did v. Abdullah (8), a case 


(4) 1t1 Ind, Oas 573; 14 Lah. 140! at p. 408; Ind. 
Pul, (1933) Lah. 141; 34 P L R 129; A I R 1933 Lah, 
4 


5, 

(5) 62 Ind, Cas, 719; 4 Lah. L J 493; 62 P WR 1920; 
47 P L R1921; A I R 1921 Lah. 321, 

(6) 66 Ind, Cas. 491; 2 Lah, 333. 

(7) 88 Ind. Gas. 114; 6 Lah, 117;A I R 1925P O 
99: 300 W N 198; 521 A 172 (P O), 

(8) 140 P R 1908; 68 P W R 1907, 
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of Shamsi Khojas, of Lahore Shia by religion 
it was held that the right of representation 
prevails generally in the provice and a few 
instances were sufficient to discharge the 
onus. 


In the present case, eight instances were 
discussed inhis judgment by the learned 
District Judge. After arguments before 
us with reference to the original mutations 
we are of opinion that three cannot be 
relied upon by the plaintiffs. The other 
five are’ as follows:— 


(1) Amir-un-Nisa widow of Abid Hussain 
died, leaving a daughter Ghafur-un-Nisa 
and a daughter Kaniz Batul of another 
daughter whohad predeceased her father. 
These two ladies succeeded equally and 
were defendants in a suit brought by 
Abid Hussain’s brother which went up to 
the High Court. The learned District Judge 
discounted this instance because he thought 
that Musammat Batul succeeded by the 
But 
why should the latter have allowed her 
niece tobe succeeded if the niece had no 


‘right ? 


Instance No. 2.—The property of one 
Amir Ali, after the death of his widow, 
passed by mutation equally to a daughter 
Salima and the daughter of a predeceased 
daughter named Maryam. The learned 
District Judge discounts this on the 
ground that the daughter may have re- 
frained from contesting the matter because 
the estate was under mortgage or under 
occupancy rights; but the principle 
remains established, : 


Instance No. 8.—Amir-un-Nisa widow of 
Madad Ali, was succeeded by a daughter 
Musammat Maryam, the daughter of a 
predeceased daughter Ziro, and the son of 
another daughter Shabbir Hussain in 
equal shares. The learned District Judge 
himself says that the case of Musammat 
Ziro is a true instance of the alleged 
custom. 


Instance No. 4 (P 32}.—On the death ofa 
widow, adaughter andthe daughter of a 
predeceased daughter succeeded in equal 
shares. The learned District Judge dis- 
counted this, because the property was alg 
malkiyat, 
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Instance No. 5.—The following pedigree 
table will illustrate this instance. 


SAADAT ALI 








l 
Musammat a agan Musammat Sahib Waris Ali 
Mariam Sakina Zadi =Musammat 
| | Mariam-un-Nisa 
Altaf Hussain | Musammat Halim-un- 
Nisa 
Musammat Miran 


z l 


Musammat Musammat 

Sharfan Ghafur-un-Nisa 
| 

Musammat 


Kaniz Batul ; f 

On the death without issue of Musammat 
Mariam-un-Nisa, widow of Waris Ali, the 
only son of Saadat Ali, the property was 
inherited in three equal shares by the 
descendants of Saadat Ali, Saadat Ali 
had three daughters, Musammat, Mariam, 
Musammat Sakina and Musammat Sahib 
Zadi,. who had all died before inheritance 
opened out. The actual persons inheriting 
were Altaf Hussain son 
Mariam=one share; Musammat Ghafur-un- 
Nisa and her niece Musmmat Kaniz Batul 
=oneshare equally; and Musammat Halim- 
un-Nisa one share. This instance ‘though 
its value escaped attention in the lower 
Courts, isiof great importance: because it 
involves a double case of representation of 
daughters. 

These are the five instances. As toala 
malkiyat rights, with which one or two 
instances are concerned, they have been 
discounted by the lower Courtson the 
grounds that the ala malkiyat rights were 
of very trifling value, the proceeds being 
given tocharity and that mutation was 
sanctioned only after the lapse of many 
years. The true position about ala malkiyat 
rights seemsto bethat they have little 
present economic value but a considerable 
social value and a potential value by 
reason of conferring rights of pre-emption 
and escheat. Inany case, these are actual 
instances where the descendant or descen- 
dants of a deceased daughter succeeded. 
Onthe other hand, the defendants have 
produced no reliable instances at all. 

The riwaj i-ams are on the record. They 
are silent on the actual point in issue. In 
the circumstances as the: onus was not 
heavy, I am of opinion that the five 
ingsances produced and definitely proved, 
which support the case of the plaintiffs, 
are -sufficient to discharge the onus of 
proving that among these Sayyads a 


of Musammat 
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daughters descendants inherit equally 
with a daughter. 

It was pointed out at the conclusion of ar- 
guments that this is not sufficient to decide 
the case, Other points were pleaded and 
put in issue. The learned Senior Sub-Judge 
framed seven issues of which only one has 


- heen decided. 


The appeal must be accepted and the 
case remanded tothe trial Court through 
the Court of the District Judge under 
O. XLI, r. 23, Civil Procedure Code, 
for decision of the other; issues and 
procedure in accordance with law. 

Stamp on appeal will be refunded and 


“other costs will be costs in the case. 


Tek Chand, J.—I agres, 
N. Appeal accepted. 


MADRAS HIGH COURT 
Fuli Bench 
Original Petition No, 128 of 1934 
December 4, 1934 
Brastzy, C. J., RAMESAM AND KING, JJ, - 

N. A.S. V. VENKATACHALAM 

CHETTIAR—PBTITION ER 

versus 


Tan COMMISSIONER or INCOME TAX, 


MADRAS— RESPONDENT 


’ Income Taz Act (XI of 1922), ss. 33, 48 (2), 52-A 


(1), 66 (2) and (3)—Specific Relief Act (I of 1877), 
s. 45—Reference—Commissioner's order in revision— 


“Order not prejudicial to Assessee—No} reference lies— 


- Application for refund—Dismissal—A pplication for 
-mandamus under Specific Relief Act—Whether main- 


.tainable. : 
The petitioner applied under s. 48 (2) of the 
tax which had 


Income Tax Act for refund of the 

‘been levied from his father. His application was 
rejected by the Income Tax Officer on the ground 
that he was not the assessee on whom the assessment 
was made, The petitioner applied to the Commis- 
sioner under s. 33 of the Actior rescission of the 
order ofthe Income Tax Officer and for refund. 
‘This application was also rejected, The petitioner 
thereupon moved the Commissioner to make a refer- 
ence to the High Court and on the rejection of this 
application he applied to the High Court under 
8,66 (3) of the Income Tax Act ands. 45 of the 
Specific Relief Act for an order directing the Com- 
missioner to make a reference : 

Held, (i) that the order made by the Commissioner 
on revisionunder s.33 was not one enhancing an 
assessmert or an order prejudicial to the petitioner 
within the meaning of s. 63 (2) and no reference 
could be madetothe High Court, and the High 
Court had, therefore, no power to require the Com- 
missioner to state the case under s, 66 (3) ; ' 

: (ii) the remedy under s. 45, Specife Relief Act, 
was also not open to the petitioner because there 


was another remedy, namely, by way of appeal to the 


Assistant Commissioner under s, 50-A (1) of the Income 
Tax Act, i ` T 


PA 


ce 
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Mr. R. Kesava Ayyangar, for the Assesses. 

Mr. M. Patanjali Sastri, for the Commis- 
sioner of Income-tax. '’ À 

This Original Petition coming on for 
hearing, the Court delivered the following 
judgment : 

: Beasley, C. J—This is a petition under 
8. 66 (3) of the Indian Income Tas Act 
as amended. The petitioner applied to the 
Income-tax Officer for a refund of income- 
tax under s. 48 of the Act. This appli- 

‘cation was refused. The petitioner then 
got: the Commissioner of Income-tax to 
take the matter up in review under s. 33 
and in review the Commissioner refused 
to'interfere with the order of refusal of 
the Income-tax Officer. It is common 
ground that the order made by the Com- 
missioner was one under s. 33. The peti- 
tioner then required the Commissioner of 
Income-tax to refer the matter on which 
he suggested was a question of law to 
the High Court under s. 66 (2) of the 
Tncome Tax Act. The. Commissioner took 
the view that that application to him under 
s. 66 (2) was incompetent because his 
order under s. 33 was not one enhancing 
the assessment or otherwise prejudicial 
to the applicant (the assessee). Section 66 
(2) which contains an amendment affecting 
this question reads as follows :— : 

““Withia sixty days of the- date on which he is 
served with notice of an order under sg, 31 or s. 32 
or of an order under s. 33 enhancing as assessment 
or otherwise prejudicial to him....... the assessee in 
respect of whom the order or decision was passed 
may by application .....reguire the Commissioner 


to refer to the High Court any question of law 
arising out of such order........” 


The view taken by the Commissioner is 
that his- order is not one which comes 
within the words “otherwise prejudicial 
to him (the assessee)”. With that view 
we entirely agree. What s. 33 clearly 
contemplates is an order made by ths 
Commissioner which alters the position 
of an assessee or an applicant to that 
perscn’s prejudice. In this particular 
case, his position had been prejudiced 
already by the refusal of tha Income-tax 
Officer to ‘grant him the refund which hs 
required. The Commissioner's order did 
no more than leave him in that position 
and, it is quite clear to us,’ was not an 
order which was prejudicial to the pati- 
tioner in the sense intended, namely, 
that his position at that tims, i.e., the 
date of the Commissioner's. order, was 
altered by that order to one of prejudice 
‘to him. That being so, he could not apply 
under s. 66 2) to the Income-tax Com- 
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missioner, no order to his prejudice 
having been passed. He, however,’ alter- 
natively now asks that the matter may ba 
dealt with under s. 45 of the Specific 
Relief Act. This remedy is clearly not 
open to him because a remedy is provided 
by s.80 (a) (1) of the Amended Act. That 
provides that “any person objecting to a 
refusal of an Income-tux Officer to. allow 
a claim to a refund under 46. 48 or 48-A_ 
or 49 or to the amount of the refund made 
in any such case, may appeal to the 
Assistant Commissioner”. That provision 
was in force at the time when the order 
of the Income-tax Officer in this’ case 
refusing a refund was made and that 


-was the assessee’s remédy ani having 


that remedy open to him he did not 
avail himself of it. Section-45 of the 
Specifis Relief Act cannot, theréfore, ‘be 
invoked to the relief of the’ petitionér 
here. 6 j 
' For these reasons, the petition must be 
dismissed with costs Rs, 150 to the Ooni- 
missioner of Income-tax. 

Ramesam, J.—I agree. 

King, J.—I agree. 

Ase? ~ Petition dismissed, 


ioe, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT ~“ 
Civil Revision Application No. 403 of 1 
March 6, 1935 
Niyoer, A. J.O, 
RAMCHANDRA BAPU HALBI— 
OxssJECTOR—APPLICANT 
versus 

SUKHDEO MARWADI—Dsocrze-Hotvek 
AND JUDGMENT-DEBTOR —NON-APPLIGANT | 
Civil Procedure Code (Act V of 1908), s. 68, Sch TIT, 
0. XXI, r, 11 (j)—C. P. Land Alienation Act (II of 
1916), ss. 16, 4— Non-transferable property. — Civil 
Court having no power to order sale—Collector; if has 
jurisdiction overit — Property not capable of being 
sold compulsorily — Attachment, if effective—Hindu 
Law—Impartible estate—Rights of junior member 
Right torecetve profits in liew of matntenance—Alien> 
ability. ec 
lt is only when the property that isattached is 
capable of being sold and is a revenue-paying estate 
that the Civil Court can transfer the decree -tó the’ 
Collector witha clear direction to sell the land. 
Ifthe property is non-transferable, no Oiyil Court'ig 
competent to transfer the -decree for execution’ to 
the Collectoras it cannot legally direct the sale of 
the property in execution of its decree. - The’ Oivil 
Court's order to sell ths property is what clothes-the 
Collector with jurisdiction. When the Court cannot 
- order sale, the Collector can have no jurisdiction vèr 

the property. e i 
Where property cannot be voluntarily sold on-the’ 
one hand and cannot be compulsorily sold in težes 
cution on the other, mere attachment -0i 


933 
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have no meaning. Theattachment is always witha 
view to compulsory sale by the Court and the pre- 
vention of voluntary private sale. When the pro- 
peity is not alienable by a coercive process 
of law the Court can have no jurisdiction 
to attach the property. The jurisdiction is 
conferred on the Court to administer relief to the 
decree-holuer by sale of the judgment-debtor's pro- 
perty and when the Court is ucable to grant that 
relief, the mere aituchmeat of the property would 
ee if it caunot be followed by sale. |[p. 67, 
col 1. 

: A junior member of a Hindu co-parcenary which is 
an impartible estate is not entitled to claim a specific 
share of the profits of theestate aud he has no 
interest in the estate which is capable of being sold. 
He has only aright io maintenance which may be 
granted in the shape ‘of a share of protits, Unless 
the right to receive profits corresponds to joint 
ownership in the property, the right mustbe regarded 
as purely personal. Such a personal right is not 
capable of being attached asit is inalienable. The 
right to receive profits infuture, unless it is inciden- 
tal to the ownership in the property, is incapable of 
being sold like the right to receive maintenance. 


©. R. App. of the order of 


the ‘Sub-Judge, Second Class, Bhandara, ` 


Gated July 22, 1933, in Miscellaneous 
Judicial Case No. 11 of 1933, arising in 


execution proceedings dated July 29, 1933, 


of Civil Suit No. 101 of 1931, dated April 22 
1922, on the file of the Sub-Judge, Second 
Class, Bhandara. 

q D. N. Choudhri, R. B., for the Appli- 
cant. 

Mr.: S. B. Gokhale, for the Non Applicants, 

Order.—In execution of a money decree 
passed against Kewalram, 5 annas 4 pies 
shares of mouzas Charna and Bakhti were 
attached. Ramchandra Bapu the malguzar 
of Chichgarh zemindari objected to the 
attachment on the ground that the attached 
property formed part of his Chichgarh 
zemindart which was impartible and, as 
regards succession, was subject to the 
rule of primogeniture. Another ground 
raised was that the judgment-debtor being 
a Halbi, and as such, belonging to an 
aboriginal tribe, the property was not 
capable of being sold in execution by virtue 
of s. 16 of the Central Provinces Land 
Alienation Act. The lower Court accepted 
the contention that the property was not 
saleable in execution but dismissed the 
objection by holding that the decree could 
be executed by leasing out the land in the 
Collector's proceedings. 

There can be no dobut that the lower 
Court's order is erroneous. Under s. 68 
only those decrees can be transferred for 
execution to the Collector which direct the 
sale of any immovable property or such 
decrees in execution of which any property 
could be attached and sold. The Collector 
is interposed only for effecting the sale of 
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revenue paying estates. He becomes clothed 
with all the powers conferred by the Third 
Schedule to the Civil Procedure Code by 
ap orcer of the Civil Court to sell the 
property that is attached in execution of a 
decree. The Collector may, in special cases, 
have recourse to lease in preference to sale 
but that is purely discretionary with the 


Collecter. The Civil Court is not concerned 
with that matter. It is only when the 
property that is attached is capable of 


being sold and is a revenue paying estate that 
the Civil Court can transter the decree to 
the Collector with a clear direction to sell 
the land. The lower Court by its order has 
converted the Collector into a sort of Receiver 
which he is not. Jf the property is non- 
transferable, no Civil Court is competent to 
transfer the decree for execution to the 
Collecror as it cannot legally direct the sale 
of the properly in execution of its decree. 
The Civil Court's order to sell the property 
is what clcthes the Collector with juris- 
diction, and as the lower Court itself finds 
that it cannot order sale, it is obvious that 
the Collector could have no jurisdiction 
over the property. 
_ On behalf of the non-applicants, however, 
itis urged that the 5 annas 4 pies share which 
is recorded in the name of Kewalram isan 
interest which is alienable just as any co- 
parcenary interest is. It is not denied 
that,the Chichgarh zemindari is an imparti- 
ble’estate subject to the rule of primogeni~’ 
ture as regards succession but it is pointed’ 
out that according to the decree passed in 
Second Appeal No. 2x2 of 1885, Kewalram, 
as a junior member of the co-parcenary, 
was entitled to claim a specific share of the 
profits of the zemindart and that therefore 
he has an interest in the zemindari which 
is capable of being sold. This contention 
cannot be accepted in view of the law 
enunciated by their Lordships of the Privy 
Council in Sartaj Kuari v. Deoraj Kuari 
(1) in these terms:— ~ 

“The property in the paternal or ancestral estate 
acquired by birth under the Mitakshara Law is, in 
their Lordships opinion, so connected with the 
right to a partion that it does not exist where there 
is no right to it. In the Hansapore case there was 
a right to have Babuana allowances as there is in this” 
case, but that was not thought to create a community 
of interest which would be a restraint upon alienation..- 
By the custom or usage the eldest son succeeds to 
the whole estate on the death of the father, as he 
would if the property were held in severalty. It is 
dificult to reconcile this mode of succession with 
the rights of a joint family and to hold that there is | 
a jointownership which is a restraint upon aliena- 
tion.” 

(1) 10 A 272 at p, 287; 151A 51; 5Sar, 159; 12 Ind, 
Jur, 213 (PO. 
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In that case junior member who was 
titled to maintenance had sued for setting 
—«side an alienation made by the sole owner 
£ theimpartible estate and the suit was 
dismissed on the ground that there was no 
joint ownership, It is clear that Kewalram 
Mas no interest in the corpus of the 
zemindari but he has only a might to main- 
tenance which was granted in the shape of 
a share of profits. It is not possible to 
admit the right of any man to a specific 
share of profits if he has no share in the 
corpus of the property. All that appears 
to have been in vogue in this zemindar 
family is that instead of giving lands in 
lieu of maintenance, specific share of profits 
was allotted. Unless the right to receive 
profits corresponds to joint ownership in the 
property the right must be regarded as 
purely personal. Sucha personal right is 
not capable of being attached as it is 
inalienable. The right to receive profits in 
future, unless it is incidental to the owner- 
ship in the property, is incapable of being 
‘sold like the right to receive maintenance. 
Then it is urged that although the prop- 
erty is inalienable under s. 16 of the O. 
~ P. Land Alienation Act, it can still be 
‘attached -by the Civil Court. Order KAI, 
r. 11, cl. (j) speaks of “the attachment 
and sale” or “the sale without attachment” 
‘but does not speak of mere attachment 
‘without sale. If the property is non-saleable, 
‘it is obviously futile to attach it in execu- 
- tion, as the only object of the attachment 
~ is to prevent private sale. Now in this 
case s. 4 of the Land Alienation Act im- 
poses a disability on the owner of the 
property in the matter of alienation unless 
it is with the sanction of the Deputy Com- 
missioner. As the property could not be 
voluntarily sold on the one hand and could 
-* not be compulsorily sold in execution on 
the other, the mere attachment could have 
no meaning. The attachment is always 
with a view to compulsory sale by the 
Court and the prevention of voluntary 
private sale. When the property is not 
alienable by a coercive process of law, the 
Court could hardly be deemed to have 
jurisdiction to attach the property. The 
jurisdiction is conferred on the Court to 
administer relief to the decree-holder by 
sale of the judgment-debtor’s property, and 
when the Court is unable to grant that 
- relief, the mere attachment of the property 
ue be idle if it cannot be followed by 
sale. i 
 Lallow the application and set aside the 
lower Court's order. The property will be 
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released from attachment. The non- 
applicants will pay the costs of the appli- 
cant. Pleader's fees Rs: 15. _ x 
KN. Application allowed. 
, 9 





MADRAS HIGH COURT l 
Appeal Against Order No. 380 of 1930 
September 21, 1934 
OurGenven AND STONE, JJ., 
V. A. AR. ARUNACHALAM CHETTIAR 
` (DECEASED) AND OTAERS— APPELLANTS 


VETSUS : 
RAMANATHAN CHETTIAR— 
RESPONDENT , 
. Mortgage—Recesver, appointment of ~Effect—Crops 
raised after appointment of Receiver but after sale 
of equity of redemption, whether belongs to mortgagee 
or purchaser. ; 

When a Receiver is appointed in a mortgage 
action, he is appointed, for the benefit of the mort- 
gagee and all proceeds from the property which are 
realised after he takes possession, go to the credit 
of the mortgage debt and-are not the property of 
the mortgagor although he may have raised them, 
Tne position ofa simple money decree-holder who 
has purchased the equity of redemption is in no 
way different from that of the mortgagor. | 

A simple money decree holder purchased his 
debtor's property (which was subject toa simple 
mortgage) on April i5, 192), but delivery of posses- 
sion was taken only on January 5, 130, , On Decem- 
per 16, 1929, a Receiver was appointed in the mort- 
gagee’s suitand the crops were harvested on Janu- 
ary 8, 1930 : , f 

Held, that the mortgagee was entitled to the 
crops in preferenceto the purchaser of the equity 
of redemption. Paramasivan Pillai v. Ramaswamt 
Chettiar (1), applied. ; 


A. against an order of the Uourb of,the 
Subordinate Judge of Madura, dated 
April 5, 1930, and made in E. A. No. 179 of 
1930 in E. P. No. 235 of 1929 in O. 5. No. 97 
of 1927. 

Mr. M. - Murugappa Chettiar, for the 
Appellants. — : i 

Mr. M. Subbaroya Ayyar, for the Respond- 
ent, 

Judgment.—The fects of this case are 
not clearly stated in the order under appeal. 
The appellant was the plaintiff in.O. 8. 
No. 625 of 1922 on the file of the District 


. Munsif of Tirumangalam and he obtained a 


simple money decree against his judgment 
debtor, In execution of that decree he brought 
to sale and purchased the equity of 
redemption in a certain property. The 
property was knocked down on April 15, 
1929, the certificate is dated June 6, 1929, 
but delivery was not effected until Janu- 


‘ary 5, 1950. The respondent to this appesa 


was a simple mortgagee of the same pro- 
perty and he sued to enforce his mortgage 


ög TE 
in ©. S. No. 9%of 1927, on -the file of the 
Sub-Court-of Madura and obtained a com- 
promise decree on ‘November 5, 1927, to sell 
the propérty. Thè appointment of a Receiver 
was then applied forin the mortgage action 
and granted by thé Sub-OCourt on Decem- 
ber 16, 1929, i. e, after the sale to the 
appellant but before delivery. There was 
opposition by ihe appellant to this order 
and the Court heard the matter and con- 
firmed the order, oh January 8, 1930, 
directing that the Receiver should harvest 
the crops~in the preseiise of thé-parties 
and deposit the “proceeds in Court. 
Accordingly the Receiver proceeded with 
the-harvest during~the rest of January. 
ua. The argument addressed fo tis on‘behalt 
of.the appellant by Mr. Venkatachari. in 
supporting a claim to these proceeds is: 
that the title to the land vested in the 
appellant from the date of the sale,’ viz., 
April15, 1929 and that he_ raised the 
crops. There is no doubt that whatever 
‘crops were řaised upon~the land belonged 
to the appéllant as owner ‘from the date 
of the purchase, It is then said. thatthe 


“proceeds of the harvested crops should not 


‘be put’to the crèdit- of the mortgagee - 


unless by force of “the personal remedy 
against the mortgagee, and that the 
‘perscnal remedy would not apply to the 
pal baa of the equity of redemption. 
That principle, which is based on the 
‘view that the gathered :crops ‘do not 
form part of the mortgage security, no 
doubt would have to be followed if it were 
-& true principle toapply ‘to a case of this 
fature. But'we do not think that it is 
the correct principle. Where a Receiver 
is appointed in a ‘mortgage action, he is 
„appointed for ihe benefit of the mort- 
“gagée, and all proceeds~tronr the: property 
„which are realised after his appointment 
go tothe credit of the - mortgage debt. 
This principle has been recognised by a 
“Pull: Bench of this Court in-Paramasivan 
Piliai v. Ramaswami Chettiar (1) in which 
the question arose ‘for decision whether 
‘a Receiver could be appointed when the 
“personal remedy against the mortgagor 
wae barred, and Ramesam, J, has put the 
‘matter very clearly. In a passage in his 
‘judgment which runs as follows: 
- “But wherea mortgagee seeks to obtain the 
„ appointment of a Receiver he does not proceed 
against the other properties of the mortgagor but 
‘wants to proceed against the mortgaged property 
o jfsèli. The underlying idea in the opposite view 
.. ,Q)-148 Ind. Cas: 449; 65 M L J 222; 33 L Ww 96; 
a 1933 Mad, 5707-6 RM 40; -56 M 915 
AE ih oO gs 
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is that the profits of the property not beinp 
mortgaged, the mortgagee is freally trying to pro 
ceed againstthe property other than the mortgage 
property. But if the idea is carefully examined 
ib seems to me there is fallacy. In the first place 
the mortgagee never seeks to obtain possessior 
for himself. Secondly the attempt to place the 
property in the hands of the Receiver is really 
proceeding against the property so as to utilise it 
for the discharge of the debt. Now - profits-of 
property are an accession to the property and-pro- 
ceed out of it, When the property is taken, from 
the hands of the mortgagor and placed in the 
hands of the Receiver, the Receiver has’ to get it 
cultivated and derive income from it and that 
income has to be utilised for the benefit of tke 


mortgagee”. o 
_ It is true that this case does not 
specifically decide what is to happen 
when the crops are raised before the 
Receiver is appointed and harvested 
afterwards; but the only practicable 
principle seems to be 
from the land realised after the Receiver 
takes possession are to goto the credit of 
the mortgege debt and are not the 
property of the mortgagor or of the 
purchaser of that equity of redemption, 
although he may have faised them. Tt 
follows from the nature of this principle 
that the position of a purchaser of the 
equity of redemption is in no way different 
from that of the mortgagor. ee 

For these reasons we think that the 
order of the lower Court giving the 
crops to the mortgagee decree-holder is 


correct and we dismiss the appeal with 
costs, ; i 
A. _ Appeal dismissed. . 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT f 
Second Civil Appeal No. 486 of 1932 
October 25, 1934 | 
- GRUER, A. J. O.. - 
BHARAT— PLAINTIFF —APPELLANT 
versus > 
FIRANTA AND OTHERS—DEFENDANTS 
—RESPONDENTS . 
Provincial Small Cause Courts Act (IK: of 1887), 
Sch II, Art. 31—Suit-for mesne profits—Plaintiff al- 
leging that defendant had actually received some Pro- 
fits—Suit, if cognizable by Small Cause Court 
Civil Procedure Code (Act V of 1908), 8. °2 (2)— 
Mesne profits, suit for—Suit for possession, if should 
precede or accompany such suit, . 
A suit for mesne profits in which the plaintiff 
alleged that defendant had actually received some 
profits is-one calling for an account, ‘and ‘falls 
within Art. 3), Provincial Small 
Act and so 
‘“Oourt. Dukreeya Mehra v. Muktee Mahrin (4), 
followed. - g 
It is not necessary that ingall cases a -suit for 
: possession must-preceds' or accompany-one-for mesne 


that all proceeds 


$ 


r 
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srofits, The cause f action for claiming mesne 
srofits is distinct from that fòr claiming possession. 
tis quiteopen to a person to show that he is 
satitled to mesne profits as defined in s. 2 (2), Civil 
rocedure Code, by establishing that the defendant 
was in wrongful possession and that he ‘himeelf was 
«entitled to possession even if he does not claim 
possession. Giri Narain Chatterji v. Modhu Sudan 
Mukerji (6), commented upon. 
(Ds: referred to. 
, C. A, against a decree- in Civil Appeal 
No. 16 of 1932-in the Court of the Addi- 
tional District Judge, Raipur, dated July 29, 
1932; arising out of the decision in Givil 
Suit No. 154 of 1931 in the Court of the 


Sub-Judge, Second Class, Raipur, dated 
November 23, 1931. 
Mr. A. V. Khare (with him Mr. W. B. 


Pendharkar), for the Appellant. 

Mr. D. N. Chaudhary, R. B., for the Res- 
pondent. 

- Judgment. —The plaintiff Bharat brought 
a suit for the recovery. of mesne profits 
from two persons, the first Firanta and the 
second Dinanath.. The plaintif Bharat is a 
mehra, or dealer in hides, and the -second 
defendant .is.a share-holder and sadar- 
lambardar of the village holding patti No. 2 
of 5anna-4 pie share. There is a third 

~shamilat patti No. 3 in which fields are set 
apart for servants of the malguzars. The 
present dispute arose out ofthe fact that in 
1929 Dinanath and Nandlal -appointed 
separate persons as their mehras. The 
plaintiff was appointed by Nandlal and 

‘defendant No.1 by Dinanath. The plaint- 

_ iff's allegation in the plaint is that, when 
~he went to take possession of the service 
field according to his. master’s order, he 
was not allowed to do so by’ defendant No. 2 
Dinanath, who said that the land belonged 
to him. Dinanath alone took possession 
of the land through Firanta, Then in 1930 

the plaintiff says that as hethreatened a 
« Suit, Nandlal and Dinanath divided the 
” shamilat land of. area 1: 32 acres according 
to shares.: The plaintiff took possession 
‘of his share, tilled, sowed’ and weeded it, 
‘but when the crops were ready, defendants 
Nos. 1 and 2 reaped them. He, therefore, 
claimed mesne profits of Rs. ’95-8-0, his 

estimated share of the crops for two years. 

In reply to this, defendant No. 2 stated 
‘among other things that the plaintiff was 

- never in possession of the land in question 
and never performed agricultural opera- 
tions. He also said that “he never checked 
_the plaintiff from cultivating the land ` in 
“question. Later on, defendant No. 1 said 
-that he has been in possession of the field 
in suit for two’ years and it isin his name 
and defendant Ne, 2 had nothing to .do 
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with the fcultivation and taking crops of 
the field. The lower Court Found ` ‘that 
the plaintiff was entitled to mesne’ profits 
and assessed them at Rs. 55-8-0. "The 
decree was passed against defendant No. 1 
only. Howeverin the order sheet dated 
August 14,1931, the lower Court found on 
the pleadings that defendant No. 2 had 
been unnecessarily dragged in as defend- 
ant and, thereforé-ordered that’ che should 
be dischar ‘ged. 

Against this decree defendant No.1 hag 
not appealed , and as a respondent ih second 
appeal, he is absent. The decree 
him therefore stands good. ` The’ plaintif- 
appellant's contention is that Dinanath has 
been wiongly discharged, that äs “he” was 
responsible for the litigation, he at least 
ought to havé been made’ to pay the plaint- 
iff's costs, and thirdly, that the plaintiff's 
estimate of the outturn and pricé of the 
crops should have been accepted.” The 
last ground is not pressed and rightly 
50, a8 it would challenge a puré finding , of 
tact. 

The respondent's learned Counsel takes a 
preliminary objéction that the suit Was 
purely one in tort for the recovery of mesne 
profits andso is cognizable by the Small 
Oause Court. The plaintiff says that Art. 11 
of the Second Schedule applies as a question 
of title to immovable property was involved. 
To this the respondent replied that a 
question of title arose only incidentally and 
as the form of suit didnot ask for any 
relief but for a payment of money, the 
Small Cause Court could have entertained 
it. Itis true that the jurisdiction of the 
Small Cause Court is not barred merely 
because a suit for money depends for its 
decision on a determination of right to 
immovable property: Vinayak vi 
Krishnarao (1), Puttangowda v. Nilkanth 
Kalo Deshpande (2), Gutta Saramma’ v 
Maganti Raminedu (3) etc. Tho real point 
however is whether such a suit for mesne 
profits lies. In Dukreeya Mehra v. Muktee 
Mahrin (4) a Bench of this Court, dissenting 
from Paga Patil v. Ishwardas (5), held 
that a suit for mesne profits in which the 
plaintiff alleged that defendant had actually 
received some profitsisone calling for an 
account, and falls within the exception’ to 


1) 25 B 625 
we 20 Ind. Cas. 974; 37 B 675; 15 Bom. LR 


1 405. 
MG) SLA 05 Cas 825; 29 N LR 61; Ind, Rul, (1933) ¢ 


z 82; A TR 1933 Nag. 8 
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Art. 31, and so is not cognizable by a 
Small Cause Court, The present suit falls 
under that category, and has been rightly 
brought in a regular Court. 

The decree is also attacked on another 
ground, namely that the suit for mesne 
profits was not maintainable, as no suit 
for possession was brought in the first 
Instance. Giri Narain Chatterji v. Modhu 
Sudan Mukerji (6) isrelied on. In that 
case. the learned Judge did, remark that 
the earlier case of Lep Singh v. Nimar (7) 
shows that if a person has been dispossessed 
from jin- movable property and brings a 
‘suit for recovery of mesne Profits, the suit 
is not maintainable for the reason that as 
the title of the plaintiff was denied he 
ought not to obtain a decree for mesne 
“profits till his title is established. That 
remark is obiter and if it means that in 
all cases a suit for possession must precede 
or accompany one for mesne profits, I with 
due respect do not think that it is sound. 
The case relied on Lep Singh v. Nimar (7) 
lays down no such broad proposition. 
' cause of action for claiming mesne profits 
“is distinct from that for claiming possession. 
Order II, r. 2, Civil Procedure Code, does 
not come inthe way of sucha suit as the 
present. We need not consider whether 
a subsequent suit for possession would 
now be barred or not. There certainly 

` might be cases in which the plaintiff would 
no jonger 
“but would still havea claim for mesne 
` profits, for instance, a lessee out of possession 
whose term is over and who suea a 
trespasser. In Loknath Singh v. Dwarika 
Singh (8) it was clearly laid down that a 
claim for mesne profits is maintainable in 
the absence of any claim for recovery of 
possession thereof. 
Dayamoyee v. Madho (9) for the same 
‘principle. Iconsider that itis quite open 
to a person to show that he is entitled to 
mesne profits as defined ins. 2 (2), Civil 
Procedure Code, by establishing that the 
defendant was in wrongful possession and 
that he himself was entitled to possession 
even if he does not claim possession. 
< It remains then to consider whether 


Dinanath has been rightly discharged. The. 


‘plaintiff sues him as a joint tort-feasor. He 
has been discharged merely because 
other defencant says that he alone has been 
‘cultivating. But the question whether there 
(6) 18 Ind. Cas, 751; 17 O W N 324. ~ 
(7) gh O 244, 
{8,133 Ind Cas. 766; 10 Pat. 329: A I R1931 Pat. 
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have any claim to possession ` 


See also the old case of - 


the; 
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was any unlawful obstruction onthe parm 
of Dinanath and conspiracy with his servan» 
has not been gone into, The case wil 
have to go back for a decision on this poin» 
and an issue will have tobe framed ar 
to whether Dinanath is liable as a joint tort: 
feasor. 

The appeal is, therefore, allowed. The 
discharge of Dinanath by the first Court ie 
set aside and the caseis remanded to that 
Court for a fresh decision with regard tc 
him, under O. XLI, r. 25, Civil Procedure 


Code. Refund certificate of . Court-fees» 
toissue. Other costs will follow the result. 
XN. ‘Appeal dismissed, ` 


—_—_—— 


LAHORE HIGH COURT 
First Civil Appeal No.-2371 of 1929 
' May 28, 1934 
Mowror, J. 

On difference of opinion between 
ADDISON AND AGHA HAIDAR, JJ. 
GOPAL DAS— DEFENDANT— APPELLANT 

: versus f 
SAKINA BIBI— PLAINTIFF AND ANOTHER— 


DEFENDANT— RESPONDENTS a 
Registration Act (XVI of 1908), s. 17 (1), (8) (b)— 
Hiba-bil-inaz— Transfer in favour of wije in lieu 
of dower— Question whether deed is registrable~ How 
to be determined—Value of property or amount of 
dower, 
M, a Mubammadan, executed a mortgage deed on 
September ¥Y, 192",in favour of G. One of the pro- 
perties was half a house. G sued on hia mortgage 
and obtained a decree and in execution of the decree. 
was about to sell the half house when M's wife a. 
instituted a suit on July 21,1928, for declaration that 
the half house belonged to her and was not liable 
to be sold in execution of the mortgage decree, on the 
ground that her husband had, on July z0, 1924, 
transferred half the house and some other property 
over Rs, 100in value, by an unregistered deed of 
hiba-bil-iwas in her favour in lieu of dower which 
she claimed to be Rs, 90. The suit was decreed in the 
trial Court : , AN 
Held, (per Monroe, J, agreeing with Addison, J.) ` 
that as the amount of the consideration was not 
mentioned in the deed, the enquiry must be what 
was the value of the property and not what was the 
amount of the dower, and the question whether the 
document required iegistration or rot was tobe 
determined by the value of the property transferred 
and not by the valusor amount of the consideration, 
for the transfer and as the value of the property 
transferred far exceeded Ks. 100, the dead required 
registration and being unregistered, it was not ada 
miseible and hence ihe mortgage of September 22, 
1926, prevailed Bhagan v Hart Mal (4), followed, - 
Rohinee Debian v. Skib Chunder (2), disapproved, ` 
[p. 79, col, 2.] 
Per Agha Haidar, J.—The necessity for registration 
must be determined by the consideration mentioned 
in the document and the Court in which the docu- 
ment is produced cannot ordinarily undertake an in 
vestigation into the price of the interest in im- 
moveable property ectght tô he assigned, as againet 
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the value which the contracting parties had agreed 
to put upon it. Consequently, the deed required no 
registration and hence the suit was rightly decreed. 
Rohinee Debia v. Shib Chunder (2), followed. [p, 
77, col. 2] 

F.C. A.from the decree of the Senior 
Subordinate Judge,. Gujranwala, dated 
July 12, 1929. 

Messrs. Badri Des and Bodh Raj 
Sawhney, for the Appellant. 

Messrs. Zafaruliah Khan, Bashir Ahmad 
and Asadullah Khan, for the Respondents. 

Addison, J.- (March 6, 1934)—Shah 
Muhammad, defendant No. 2, executed a 
mortgage-deed for Rs. 5,300 on September 
22, 1926, in favour of Gopal Das, defendant 
No, 1. One of the properties hypothecated 
‘was half a house. There was a subsequent 
mortgage-deed between the same parties 
executed on January 31, 1927, but this 
transaction fell through, and we are not 
concerned with it. Gopal Das sued 
on his mortgage and obtained a decree. 
When in execution of his decree he was 
about to sell the half house mentioned, 
Musammat Sakina Bibi, wife of the mort- 
gagor Shah Muhammad, instituted a suit 
on July 21, 1928, fora declaration that the 
half house belonged to her and was not 
liable to Le sold in execution of the mort- 
gage decree. Her case was that this half 
house as well as another house were given 
to her by her husband -by an unregistered 
deed on July 2u, 1924, in lieu of dower. 
Her suil was confined to the half house 
affected by tle mortgage-deed in question 
and she did not ask for a declaration in 
respect of the other house. 
pleaded that the hiba-bil-iwaz was never 
acted upon and was executed in bad faith 
in order to defeat the rights of the husband’s 
creditor. Healso pleaded that the property 
was worth much more than Ks. 100, in 
value and that the hiba-bil-iwaz was, there- 
fore, compulsorily registrable. To this the 

laintif's Counsel replied that the half 

ouse was certainly worth more than Rs. 100 
when the deed was executed, but that as 
the amount of dower due was Rs. 90, this 
did not matter. 

Three issues were struck;— | 

(1) Whether the document sued on is 
admissiblein evidence though un- 
registered ? à 

(2) Whether the house in suit belongs 
to plaintiff ? 

(3) Whether the alienation in plaintiff's 
favour is fictitious and collusive ? 

The trial Judge, who only heard the 
evidence of defendant No. 1, found that the 
deed did not require registration and that 
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the alienation was a good one and could not 
be impeached by Gopal Das whose deed wag 
subsequent to the hiba-bil-iwaz. He, there- 


_ fore, decreed the plaintiff's claim and Gopal 


Das has appealed. 

The first question arising is that of the 
value of the property included in the hiba- 
bil-iuaz. Admittedly it is much more than 
Rs. 100. Muhammad Sharif (P. W. No. 1) 
a cousin of the husband, has stated that 
the husband has no other property and 
that the house may be worth Rs. +00 or 400. 
His evidence is interested. One Nihal 
Chand (P. W. No. 3), who was the scribe 
of the hzba-bil-iwaz, has stated that the whole 
house was worth Rs. 5,030, and the half 
house in dispute about Rs. 1,500, Karam 
Ilahi, one of the witnesses to the hiba-bil- 
iwaz, (P. W. No. 4) has stated that the bigger 
house is worth Rs. 3,000, or s3 and the half 
house Rs. 1,0u0. The other marginal wit- 
ness Abdul Qadir (P. W. N>. 5) has said 
that the property was worth Rs. 800. As 
will appear later, this wi tess has given 
false evidence in another matter; so his 
testimony can be neglected. According 
to. another Nihal Chand (D. W. No. 1) the 
brother of Gopal Das, he is prepared to 
pay Rs. 5,000, for the two houses. Jai Ram 
(D. W. No. 2), who in other respects has 
given evidence in favour of the plaintiff, 
has stated that the property is worth bet- 
ween Rs, 5,50) and 6,500. Sant Ram 
(D. W. No. 3) values the property at. 
Rs. 6,000 or 7,000. Gopal Das as his own 
witness, stated that he was prepared to 
pay Rs. 7,000, for the property. On this 
evidence I have no hesitation in holding 
that the property transferred is worth 
between Rs. 5,000 and 6,500, 

It is also admitted that the°husband has 
no other property and is now insolvent. No 
change of possession took place, the hus- 
band and wife continuing to live as before 
in the house in dispute. The children of 
the marriage live with their parents there. 

On the other- hand, the plalntiff has given 
evidence that her dower was Rs. 90, the pro- 
portion of prompt and deferred dower not 
being defined. The amount of the dower 
was not stated in the deed. The plaintitt 
herself was examined as a witness before 
the issues were framed. She couid not 
state what amount was fixed as prompt 
dower and how much as deferred dower. 
She stated that there was no writing abuut 
dower and that her marriage took place 
some 22 years before in Jammu. Shoe gdid 
not know the names of the Wakil. or -the 
other witnesses to the marriage. ‘here was 
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thus no opportunity given to Gopal Das 
tó -summon independent witnesses. Two 
other witnesses with respect to dower being 
fixed at Rs. 90, were examined, namely, 
two brothers, Muhammad Sharif and 
Muhammad Said (P. Ws. Nos. 1 and 2) who 
are the first cousins once removed of the 
husband. The first stated that dower was 
fixed at Rs. 90, but that he did not know 
what proportion was prompt and what de- 
ferred. He could not remember what dower 
was fixed in the case of any other marriage. 
The second gave similar evidence and 
added that he did not know what dower 
was fixed at his own marriage. He could 
not give any details as to clothes and 
jewellry presented at the marriage. These 
witnesses were not heard by the Judge who 
delivered the judgment and in my opinion 
their evidence is worthless. I am not pre- 
pared to hold it proved that the dower was 
fixed at Rs. 90. 5 

- Asit has not been established that the 
dower fixed was Rs. 90,.while the property 
is worth between Rs. 5,000 and Rs. 6,500, 
it followsthat the deed was compulsorily 
registrable under s. 17 (1) (b) of the Indian 
Registration Act which runs as follows:— 

+ “ Other non-testamentary instruments which pur- 
port or operate to create, declare, assign, limit or 
extinguish, whether in present, or in future any 
right, title or interest whether vested or contingent, 
of the value of Rs. 100, and upwards to orin immov- 
able property.” ; 

The words of this clause are clear enough 
and where the value is about Rs. 6,000, as 
in the present case, and the consideration 
is not proved, it must be held -that the 
document required registration. On this 
finding alone the appeal must be accepted. 

Assuming, however, that the dower fixed 
was Rs. 90,*it must be decided whether 
the document required registration, the 
value of the property being about Ra. 6,000, 
As heldin Fateh Ali Shah v. Muhammad 
Bakhsh (1) a hiba-bil-iwazis tantamount to 
a sale. Jai Lal, J., observed that it was 
sufficient to hold that such transactions are 
not governed by. the rules relating to gifts 
but that they partake of the -incidents relat- 
ing to sales. Thoughthe wording of s. 17 
(1) (6) of the Indian Registration Act is 
clear enough, it was held by the Calcutta 
High Court in Rohinee Debia v. Shib Chunder 
(2) that the necessity for registration must 
be determined by the value of the consider- 
ation stated in the deed. Ainslie, J. 
ee 

a o shall say whether the true value of the prop- 

(1) 119 Ind, Gas, 258; 9 28. 
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(2)15 W R 558, 
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erty is Rs. 99 or 101, There may be no difficulty where 
one side puts forward a nominal value of Rs. 50, 
and the other proves a probable value of Rs. 5,(G0, 
But the remedy is not by excluding the document, 
but by using the inadequacy of consideration as an 
element in thé evidence of mala fides.” 

Latter on he said: 

“Tt may well happen that a man under pressure 
may consent to take Rs. £0, for what, if free from 
pressure, he would not sell for Rs. 150. Still the 
value to him at the time would be the Rs, 90, he 
could get at once and not what the purchaser under 
other circumstances might be tempted to give. The 
purchaser haying obtained the property may, in his 
turn, value it at Rs. 150.” , 

This authority amounts to this that the 
consideration stated in the deed should be 
taken as the value of the right, title or 
interest to or in the immovable property. 
In cases of forced sales this is no doubt 
a very convenient rule of evidence and 
with great respect, I am disposed to agree 
with this rule in such cases. But even then, 
ibe words of the clause to the effect that 
the test is the value of the right, title or 


interest to or in the immovable property- 


must not be lost sight of. In ordinary cases 
it is a convenient rule to adopt for the as- 


certainment of the value of a right, title or- 


interest to or in immovable property, 
The first cass cited before us was 


Fahmid-un-nissa v. Hiralal, 64 Ind. 
Cas. 126 (3), a Single Bench decision 
of the Court of the Nagpur Judicial 


Commissioners, where it was held that: a 
transfer of immovable property in lieu of 


dower amounts toa sale and can only be 


effected by a registered document as re- 
quired by s. 54, of the Transfer of Property 


Act and that, when it is not so effected, the. 


transaction coveys no title to Lhe transferee, 
It was contended on behalf of the plaintiff 
that this authority did not apply to the 
present case as it came within the provi- 
sions of 8.54 of the Transfer of Property 
Act and not within s. 17 (1) (b) of the Indian 
Registration Act, The words in s, 54, are 
as follows :— 

“A transfer by sale in the case of tangible immov- 


able property of the value of Rs. 100, and upwards . 


can be made only by a registered instrument ” 

The words “of the value of Rs. 100, and 
upwards” are the same in the two sections. 
For this reason it was urged that, ifa deed 
is written and the value is over Rs, 100, 
the position is the same under 17 (1) (b) of 
the Indian Registration Act or s. 54, of the 
Transfer of Property Act. This appears to 
me tobe correct. Under either Act if a 
deed is written, what has to be seen accord- 
ing to the Acts is, whether the value. of 
the immovable property is Rs. 100, and 


(3) 64 Ind, Cas. 126;17 NLR US 
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upwards. The authority mentioned is- thus 
in favour of the appellant. 

A Single Judge of the Punjab Chief 
Court held in Bhagan v. Hari Mal (4), that 
a deed of sale by a husband in favour of 
his wife in lieu of dower requires registra- 
tion when the interest affected by the 
document exceeds Rs. 100. This is alse 
directly in favour of the appellant. 

The next case is a Division Bench 
judgment of the Punjab Chief Court re- 
ported in Nur Muhammad v. Allah 
Wasai, 27 Ind. Cas. 562 (5). That was 
a case where a husband transferred 
half of his movable and immov- 
able property in lieu of haq mehr sharai. 
In this document no specific sum was 
mentioned,‘but in,my judgment haq mehr 
sharai must be taken to be a specitic sum, 
as it is a sum fixed by law. It is usually 
taken to be Rs. 32 and certainly it is less 
than Rs. 100. In the judgment, it is simply 
remarked that it follows from the fact that 
the dower was less than Rs. 100 that the 
deed was admissible in evidence, apart 
from the value of the property transferred. 
There is no discussion of the question, or 
of the section and no authority is men- 
This judgment was followed in an 
unreported case of this High Court where 
also there was no discussion. This case is 
First Appeal No. 2405 of 192£ desided on 
October 31, 1928, Apart from Ram Sarup v. 
Mubarak Singh (6), which I do not propess to 
discuss.as it does not seem tome to bs in 
point, no other authority was mentioned at 
the Bar. © 

Coming now to the hiba-bil-iwaz in this 
case, dated July 20, 1924, the amount of 
dower is not stated in the document. It 
simply states that the house and half house 
are transferred by ithe husband to his wife 
in lieu of her dower. It follows in my judg- 
ment that Rohinee Debia v. Shib Chunder 
(2), has no application to the present case, as 
the document does not set out what the 
property was transferred for. There is no 
reason, therefore, to depart from the plain 
words of s. 17 (1) (b) to the effect that it is 
the value of the right, title or interest to 
or in the: immovable property that deter- 
mines whether the document is compulsorily 


, registrable or not; or to take it as a 
convenient rale that the consideration stated- 


should be taken to be the value of the 
property;.for none is stated’ An enquiry 
has to be conducted and that enquiry 
ı (4) 90 P L R 1904, 

(5)27_Ind. Cas, 562. ? 

(GJI PR 1906.66 ` z- 


GOPAL DAS:V.. SAKINA BIBI (BAHL) 
_ should, 


13 

therefore, be; as stated in s. 17 
(1) (b), what isthe value of the immoveable 
property transferred.. Not only is it án 
easier enquiry, but it js the enquiry 
enjoined by the section Nur Muhammad 
v. Allah Wasai 27 Ind. Oas. 599 (5) 
and Civil Appeal 2405 of 1924 are in this 
view ofthe case clearly distinguishable, 
Apart from that, as at present advised, with 
great respect, I am not prepared to accept 
the view taken in them; while the reasoning 
in Rohinee Debia v. Shib Chunder (2) 
does not, in my judgment apply to the 


-case of a hiba-bili-waz, which is only tanta- 


mount toa sale but has also some of the 
incidents of a gift. Iam further clear that 
in the present case where there is no amount 
of consideration’ mentioned in the docu- 
ment, the enquiry must be as to. what the 
value of the property is or ‘was and not 
what the dower fixed was. Had it been a 
simple gift, the deed would be compul- 
sorily registrable under s. 17 (1) (a) of the 
Indian Registration Act. To hold otherwise 
in a case like the present, would amount 
in my judgment to ignoring the law. On 
this view of the case also, therefore, the 
appeal must succeed and the plaintiff's suit 
be dismissed. . 

The next point taken by the appellant's 
Counsel before us was that under s. 50 of 


the Indian Registration Act the 
registered morlgage deed must take 
precedence against the unregistered 


hiba-bil iwaz That is the law as laid down 
in s, 50 of the Indian Registration Act, 
but ib was contended on behalf of the 
plaintiff that this question could not be 
raised for the first time in appeal as the 
doctrine of notice of the prior unregistered 
document has been tacked on to the law. 
by the ¿Courts in India. This is un- 
doubtedly true. Atthe same time there is 
much evidence on the record to show that 
there was no notice and, had-it been neces- 
sary, I would have been prepared to 
remand the case to allow the plaintiff an 
opportunity to prove that there was notice 
of her prior unregistered document; of course 
this question only arises if it is held that 
the hibu bil-iwaz did not require registra-. 
tion. I would have allowed the appellant 
to raise this question as it is a mere ques- 
tion of law so far as s. 50 of the Indian 
Registration Act is worded, though of 
course the Courts have annexed to the 
section the equitable doctrine of prior 
notice, 5 | 

Lastly, it wes argued on behalf of the 
appellant that the hiba-bil-iwaz-was merely 
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a colourable transaction entered into to 
defeat the creditors of the husband. The 
olds. 53 of the Transfer of Properly Act 
which applies to the present case, runs as 
follows:— 

“Every transfer of immovable property, made 
with intent to defraud prior or subsequent trans- 
ferees thereof for consideration, or co-owners or 
other peraous having an interest in such property, 
or to defeat or delay the creditors of the transferor, 
is voidable at the option of any person so defrauded, 
defeated or delayed.” 

“Where the effect of any transfer of immovable 
property is to defraud, defeat or delay any such 
person and such transfer ia made gratuitously, or 
for a grossly inadequate consideration, the trans- 
fer may be presumed to have been made with such 
intent as aforesaid.’ ` 


Ainslie, J., probably had this principle 
in view when he made the remark, quoted 
-by me, in Rohinee Debia v. Shib Chunder 
(2). The plaintiff herself admitted that her 
husband has no other moveable or im- 
movable property and that she and her 
family and her husband have continued to 
live in the house in dispute without any 
change. It is also obvious that the trans- 
fer was made for a grossly inadequate 
consideration. Further, the husband has 
all along been treating the property as his 
own and mortgaging it: for example, on 
June 21, 1920, the husband executed a 
mortgage deed in favour of Nihal Chand, 
the brother of Gopal Das, for a sum of 
ks. 2,000 with respect to the whole house 
mentioned in the hiba-bil-iwaz. From this 
document it appears that there was a 
prior mortgage in favour of the same 
person registered on March 19, 1917. On 
February 22, 1922, the husband executed 
a promissory note in favour of this Nihal 
Chand for Rs. 1,700 and Nihal Chaud has 
given evidence that he obtained a decree 
on this promissory note in 1924° the hiba- 
bil-iwaz being dated July 20, 1924, Nihal 
Chand’s mortgage was with possession and 
apparently he took a rent deed from the 
husband. On this rent deed he obtained 
a decree for Rs. 86 rent and forthe eject- 
ment of the husband from the house. 
This was on July 17, 1923. Apparently, 
however, he did not take out execution for 
ejectment. One Jai Ram (D. W. No. 2), 
obtained a decree for Rs. 430 with costs 
amounting to Rs. 73-14 on June 23, 1924 
against the husband. Jai Ram has, how- 
ever, stated that this decree was paid by 
the husband on July 20, 1924, 2. e., the 
very day when the hiba-bli-rwaz was exe- 
ewted. It is an important matter to 
remember that he could not pay his wife’s 
dower of Rs, 90 on a day when he paid 
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over Rs. 500to Jai Ram. That, in my 
opinion, shows that the matter was only 
a colourable transaction intended to pro- 
tect the property inthe future. It is clear 
from s.53 of the Transfer of Property Act 
that the term “creditor” includes not only 
creditors at the time of the assignment but 
also those who subsequently become 
creditors. 

After July 20, 1924, the husband effected 
other mortgages of the property. One was 
in favour of the same Nihal Chand for 
Rs. 99 on February 2, 1926. Their was 
also a mortgage, not the same as the one 
in suit, in favour of Gopal Das for Rs. 1,000 
on March 4, 1926. Nihal Chand obtained 
another ejectment decree together with a 
decree for Rs. 6 rent with respect to the 
whole house on June 7, 1927. It is true 
that Nihal Chand has been paid all the 
debts due io him prior to 1924, but the 
husband still owes him a sum of Rs. 2,000. 
The plaintiff herself stated that she knew 
that the husband had been htigating for 
seven or eight years and that he used to 
tell her that he was going to the Courts 
to defend cases pending against him. She 
further stated that she did not ask for 
dower prior to this though she had been 
married for 22 or 23 years but that she 
asked for it when she found that there was 
an apprehension of her husband’s property 
being ruined. Nihal Chand (P. W. No. 3) 
who was the scribe of the hiba-bil-iwaz, has 
deposed that the husband told him that the 
deed was written to save the property from 
creditors and that he should not mention it 
to anybody. That was why he dd not 
tell Gopal Das when he witnessed the 
mortgage deed of September 22, 1926, in 
favour of Gopal Das on which he brought 
his suit. Further, this Nihal (hand has 
said that nobody was present except the 
husband when the deed was written. This 
is corroborated by one of the marginal 
witnesses, Karam Ilahi, (P. W. No. 4), who 
said that the document was not written in 
his presence and that the defendant No. 2 
brought it to his house for him to witness, 
No other person was present at that time. 
The other witness to the hiba-bil tuwas Abdul 
Qadir (P. W. No. 5) has said that both the 
witnesses were present when Nihal Chand 
wrote it though he could not remember 
where it was written. He stated that Karam 
Ilahi arrived before he did when it was 
being written. He is evidently a false 
witness. 

On this evidence I have no hesitation in 
holding that the deed was gecretly written 


~ 
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and that it was merely a colourable trane 
saction intended to protect the property 
against the creditors of the husband. 

For the reasons given would accept the 
appeal and dismiss the plaintiff's suit with 
costs throughout. 

Agha Haidar, J,—(March 6, 1934). —This 
appeal arises out of a suit for a declara- 
tion that -the house in dispute is owned 
and possessed by the plaintiff, Musammat 
Sakina Bibi, and is not liable to sale in 
execution of a decree obtained by Gopal 
Das, defendant No. 1, against Shah 
Muhammad, defendant No. 2. The trial 
Court decreed the plaintiff's suit and Gopal 
Das, defendant No, 1 has come up in appeal 
to this Court. 

Shah Muhammad, respondent No, 2, is the 
husband of the plaintiff. On September 22, 
1926, Shah Muhammad executed a mortgage 
deed, Ex. D-l, in favour of Gopal Das 
defendant No. 1, for Rs. 5,300 mortgaging 
certain land which formed the subject- 
matter of a pre-emption suit instituted by 
him (Shah Muhammad, defendant No. 2) 
as a result of the sale by one Sana Ullah, 
the nephew of Shah Muhammad, in favour 
of Abdul Aziz. The object of the pre- 
emption suit apparently was to keep the 
land which had been sold by Sana Ullah 
in the family. Besides the pre-empted 
land, Shah Muhan mad also included in the 
mortgage half a share in a certain house. 
The pre-emption suit was decreed, but on 
appeal the amount of consideration was 
increased by a sum of Rs. 6,200, thus 
necessitating a further loan from Gopal 
Das, defendant No, 1, under a mortgage 


deed, Ex. D-3, dated January 31, 1927. ` 


With this mortgage we are not concerned. 


The sum of Rs. 5,300 was not received | 


by Shah Muhammad but was left with 
Gopal Das for depositing in Court. It 
was apparently deposited and Counsel 
for the respondents 
ment atthe Bar that Gopal Das has now 
taken ib out. This is, however, by the way. In 
the meantime Gopal Das obtained a decree 
on the foot of the mortgage deed, Ex. D-1. 
When he proceeded to execute the decree 
against the half share in the house 
mortgaged to him, the plaintiff brought 
the present suit alleging that on July 
20, 1924, her husband defendant No. 2 had 
given to her in lieu of her dower-debt the 
half share in the housenow in dispute 
and another house with which-we are not 
concerned, and that the mortgage deed, 
Ex. D-1, andall the proceedings taken 
thereunder by defendant No. I ‘cannot 
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“was not in fact acted- upon 


‘The plaintiff's : Counsel stated thal 


_ the 
- Rs. 100, 
«P-L was not 


has made a state- ` 


15- 
affect her proprietary rights in the pro- 
perty. : 

The main pleas wete contained iñ para, 1 
of the written statement filed by defendant 
No. 1 who pleaded that the plaintiff was 
hot an owner and in possession of the 
house indisputenor had the same been 
given to her in lieu of dower. It was 
further pleaded that the document, 
Ex. P/t, relied upon by the plaintif 
and that if 
any instrument was executed in bad faith 
and collusively to defeat the rights of 
the creditors, the same was not binding 
upon him. As already stated, in the 
present litigation we are concerned only 


‘with half asharein the house Mentioned 


in the mortgage deed, Ex. D-1. 

The statements of the Counsel for the 
parties were recorded on December 6, 1928. 
the 
house in dispute was more than Rs. 100 
in value when the document Ex. P-L was 
executed and, asthe amount of dower 
which formed the consideration for the 


‘transfer was Rs. 90the document did not 


require registration even though the price 
of the house was more than Rs, 100 Counsel 
for the defendant Gopal Das stated that 
house was worth more than 
that the document, Ex. 
admissble in evidence for 
want of registration even if the considera- 
tion for it was less than Rs, 100, 

The plaintiff was examined on commis- 
sion. She stated that she had been 
married to defendant No. 2 some 22 or 23 
years ago and bore him children. She says 
that the amount of her dower, both prompt 
and deferred was Rs. 90 and, although 
no writing was executed regarding it at 
the time of her marriage about four and 
a half years ago her husband gave hen 
one entire house and half a Portion of 
another house, now in disputein lieu of 
her dower (Ex. P-1). She professes igno- 
rance as tothe value of the house in suit. 
She has led evidence as to the amount of 
her dower such evidence heing clearly 
admissible and the point in fact was not 
disputed, 

Nihal Chand, P. W. No.3, is the scribe 
of the document Ex. P-1. He says that 
the document is in his handwriting. He 
further says that the document was written 
by him atthe instance of defendant No, 2 
in favour of the plaintiff. In crosg. 
examination he has stated that tHe whole 
house was worth about Rs. 5,000 while the 
value of the half a share in another house ? 


and 
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was about Rs. 1,600. He has further 
stated that the amount of the dower was 
not mentioned in the deed and, on his 
enquiring how much it was defendant 
No. 2told him that, ifthe amount of dower 
was stated at more than Re. 100 the 
document would become registrable. He 
isalso one of the marginal witnesses to the 
document Ex. D-1, which gave rise to 
the present suit,and he attested it before 
the Sub-Registrar. He ‘attested the ac- 


ditional mortgage deed Ex. D-3 as a 
witness and also the rent deed bearing 
the same date as Ex. D-3. Then a 


quesion was putto the witness as to why 
the document now in dispute Ex. P-L was 
written in spite ofthe facts stated by him. 
This question had no point whatsoever 
becausethe documents to which the witness 
had made a reference were all ofa date 
subsequent to lx. P-1. He, however, 
vouchsafed a reply which was all ihat the 
Coungelfor defendant No.1 wanted, saying 
that defendant No. 2 wished to save the 
house from creditors and had, therefore, 
enjoined him not to mention Ex. P-1 to 
anybody and that was the reason why he 
did not mention it todefendant No. 1 on 
apy occasion, although he wasa witness 


to the mortgage deed, Ex. D-1. This 
witness was produced by the plaintiff 
merely toformally prove the document, 


Ex. P-1. Inorder to make out that he 
was not on friendly terms with defendant 
No. 1. The witness in the opening sentence 
of his cross-examination stated fhat he 
along with another man had been tried 
for murderand that Nihal Chand, brother 
of defendant No.1 had given evidence 
against him. He does not give the time 
when he was implicated in the murder 
charge. Whatever may have been the 
mutual relation ofthe witness and defen- 
dant No.1 at the time of the alleged 
murder case, about which we know nothing 
more, the fact remains that he had attested 
several of the documentsin which defen- 
dant No. lwas very much interested as 
a marginal witness, so that, ifthere were 
any strained relations between the witness 
and defendant No. 1, they were a thing 
of the past and their subsequent relations 
were confidential and friendly. Ihave no 
doubt in my mind that this witness hag 
been won over by defendant No. 1 and 
has given his evidence against the plaintiff 
at his instance. 

Muhammad Sharif P. W. No. 1, and 
Muhammad Said P. W. No. 2, both nephews 


_of defendant No. 2, have stated that they 


- time. 
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were present at the marriage of Musammat 
Sakina Bibi with defendant No.2 and that 
the amount of dower fixed was Rs. 90. They 
are both persons who, in the ordinary courss 
of events, were likely to be present at 
the time of the marriage of defendant No. 2, 
and I do not see any reason why their 
testimony should not be accepted. 


As regards the value of the house itself, 
there is considerable divergence of opinion 
among the witnesses for the parties. But, 
for the purposes of the present case, I 
accept the admission of the plaintiff's 
Counsel that the value of the houses 
transferred under the document Ex. P-1 
was more ihan Rs. 100. The learned 
Counsel forthe appellant argued in the 
first place that this document was executed 
in order todefeat and defraud creditors. I 
repeatedly asked Counsel to point out any 
evidence onthe record showing that, at 
the date of the execution of Ex. P-1, Shah 
Muhammad wasindebted to anybody. In 
fact, two of the defendant's witnesses 
namely, Nibal Chand, D, W. No. 1, and 
Jai Ram, D. W. No. 2, have both stated 
that ihe decrees, which they had obtained 
against defendant No. 2, had been satisfied 
ator about the time when Iis. P-1 was 
executed. Itis truethat defendant No. 2, 
had executed a morlgage deed (Ex. D, W. 
Nos, 1-3) dated lfebruary 2, 1926, for 
Rs. 99 in favour of Nihal Chand, brother 
of defendant No.1, and another mortgage 
deed dated March 4,1926, for Rs, 4,000 
in favour of defendant No. 1. But these 
documents were executed long after the 
date of Ex. P-L and are, therefore, of no 
value for the purpcse of proving that 
defendant No.2 had executed Ex, P-J in 
favour ofthe plaintiff in order to defeat or 
defraud hiscreditors, for the simple reagon 
that there were no creditors at the 
Stress was laid upon a statement 
made by Musammat Sakina Bibiin her 
cross examination when she said that she 
had not asked for dower during all these 
years, but when she found that there was 
apprehension of her husband's property 
being ruined, she demanded her dower 
fearing lest her right in respect thereof 
might be destroyed. This doesnot neces- 
sarily mean the indebtedness of the 
husband or that he was financially in 
embarrassed circumstances at the time. 
Ti may merely mean that the husband 
was improvident and had heen spending 
money recklessly and, therefore, the lady 
obtained a transfer of property from him 
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under the document Er, P/I, 
her dower. 

The next contention raised by the Counsel 
for the appellant was that the document, 
Ex. P-1 required registration under the 
provisions of s.17 (1) (b) of the Indian 
Registration Act and that being unregis- 
tered, it could not affect any immovable 
property comprised therein or be received 
as evidence of any transaction affecting 
any such property. Reliance was placed 
upona single Judge decision reported as 
Bhagan v. Hari Mal (4) where it was laid 
down that atransfer by the husband of 
immovable property to his wife in lieu 
of dower was a transaction of sale and 
not gift and that forthe purposeof deter- 
mining whether the document wasregistra- 
able or not anders. 17 of the Registration 
Act (III of 1877) it was necessary to 
ascertain the value of the interest sought 
to be conveyed. Onthe finding that the 
value of the property in the case was over 
Rs. 100 the document was held to be 
inadmissible in evidence. This case un- 
doubtedly supports the contention of the 
appellant. 
another single Judge decision reported as 
Ram Sarup v. Mubarak Singh (6). In 
that case there was an assignment of a 
mortgage of immovable property for a 
consideration of less than Rs. 100 the 
original mortgage being for Rs. 225. The 
learned Judge followed and entirely 
agreed with the law as laid down in Rohinee 
Debia v. Shib Chunder (2) (to be 
presently noted) which he rightly in- 
terpreted as laying down that the necessity 
for registration must be determined by the 
value of the cohsideration stated in the 
deed and not by an enquiry into the 
value of the property. The learned Judge, 
however, went on to observe that an 
assignment of a mortgage of immovable 
-property where the amount secured on the 
mortgage was Rs. 225, for a consideration 
of less than Rs. 100, must be regarded 
as an assignment of the property covered 
by the mortgage and of the value stated 
therein, namely, Rs. 225, and as such 
required registration and was not ad- 
missible in evidence under s. 49 of the 
Registration Act, if unregistered. With the 
utmost respect I find it difficult to follow 
the reasoning and the distinction sought 
.to.be drawn here. 

There is, however, a Division Bench 
-decision reported as Nur Muhammad v. 
Allah . Wasi 27. Ind. Cas, 562 (5) where 
the learned Judges while dealing with the 


in lieu of 


Mr. Badri Das also relied upon : 
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provisions of 8. 17 of the Indian Registra- 
tion Act (XVI of 1903) held that according 
to Muhammadan Law, a gift by the 
Husband of landed property in lieu of 
dower in favour of his wife was tantamount 
to asale and consequently such a deed of 
gift when the dower was lessthan Rs. 100 
did not require registration although the 
value of the immovable property thus 
transferred exceeded Rs. 100, and as such, 
was admissible in evidence. 


In an unreported case Firm Chiragh 
Din Muhammad Ismail v.  Bakhtawar 
Civil Appeal No, 2105 of 1924, decided by 
a Division Bench of this Court of which J 
was a member, the view of law as laid 
down inthe last mentioned case was ac- 
cepted and followed. No other authority 
has been cited and I donot feel disposed, 
on the cases placed before the Court to 
alter the view whichI expressed in the 
unreported decision and to which I adhere. 
The case in Rohinee Debia v. Shib Chunder 
(2), is instructive and the general principles 
of the relevant law are fully and carefully 
discussed init. Ientirely agree with the 
view expressed by the learned Judges and 
respectfully follow the same. The value of the 
property fluctuates from time to time and 
different persons can honestly form very var- 
ious estimates of it—in the present case they 
rangeu from Rs. 600 up to Rs. 7,000. Even 
at the moment when a document of trans- 
fer is executed, it is in many cases difficult 
to decide as to what is exactly the value 
of the immovable property covered by 
it. The importunity of the creditor and 
the pliability of the debtor, combined 
with their mutual relations, may often 
prove to be important factors in .determin- 
ing the value.of the transferred property 
by the parties concerned. In such cases 
the Court in which the document is pro- 
duced cannot ordinarily undertake an 
investigation into the price of the interest 
in immovable property sought to be 
assigned, as against the value which: the 
contracting parties had agreed to put 
upon it. This being my opinion the 
rule enunciated in 15 Weekly Reporter 
558 Rohinee Debia v. Shib Chunder. | (2), 
appears to. be the correct one and the 
necessity for registration: must therefore 
be determined by the consideration men- 
tioned. in the document. The question of 
the inadequacy of consideration can *only 
arise in connection with.a dispute „as 


-regards the bona. fides of the transaction, 


In the present -case nothing has been 
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pointed out by the learned Counsel for 
the appellant to prove that the document, 
Ex. P-1, did not represent a bona fide 
transaction. In fact the absence of any 
debts due by defendant No. 2 to anyone 
at or about the time the document, Ex. P-1, 
was executed shows that the transaction 
was a bona fide one. 

It was also argued that defendant No. 2 
was living all the time with the plaintiff 
in the house in question and that, there- 
fore, the transaction embodied in Ex. P-1 
was a mere paper transaction and was 
never in fact acted upon. There is no 
force in this argument. We cannot lose 
sight of the fact that defendant No. 2 and 
the plaintiff are husband and wife and, as 
such, have to live together. If a husband 
has no house of his own surely he can 
live with his wife in her house without in 
any way disturbing her proprietary inter- 
ests in it. The execution of subsequent 
mortgages after an interval of two years 
or so and of a certain rent deed is of no 
consequence because there is no evidence 
whatsoever that the plaintiff was either 


aware of their existence or her possession | 


of the house in question under Ex. P-l 
‘was in any way ever disturbed. 
Ak Lastly, it was feebly urged that the pro- 
visions of s. 50 ofthe Indian Registration 
Act applied and that the document, 
Ex. D-1, now merged in the decree under 
‘execution, should have priority over the 
unregistered document, Ex. P-l. The 
short answer to this argument is that it 
was never foreshadowed either in the 
pleadings in the Oourt below or in the 
grounds of appeal in this Court. If such 
-a plea had been raised at the proper time 
‘and in a proper manner it would have 
been open to the plaintiff to raise the 
_ point of notice which again would have 
‘been a matter for evidence. It would, 
therefore, be extremely unfair at this stage 
to allow this plea to be raised since it 
would necessitate the taking of additional 
evidence bearing in mind that the suit 
had been instituted on July 21,1927. This 
contention, therefore, cannot be entertain- 


ed. 

The result is that I would affirm the 
decree of the Senior Subordinate Judge, 
Gujranwala, dated July 12, 1929, and 
‘dismiss with costs the appeal preferred by 
the defendant-appellant, 

Monroe, J.—(May 23,1934)—The question 
which arises 1n this case is whether a mort- 
gage deed of September 22, 1926, made by 
Shah Muhammad, defendant No. 2, in favour 
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of Gopal Das defendant No. 1 for 
Rs. 5,300 on foot of which Gopal Das had 
already obtained a decree against Shah 
Muhammad is to prevail over a transfer 
of part of the mortgaged property by 
unregistered deed of July 20, 1924, made 
by Shah Muhammad in favour of the plaint- 
if Musammat Sakina Bibi, wife of Shah 
Muhammad in lieu of dower. The amount 
of the dower was not specified in the deed 
of transfer. Oral evidence was produced 
to show that the amount of the dower 
fixed at the time of the marriage between 
Musammat Sakina Bibi and Shah Muham- 
mad was Rs. 90: Evidence produced by 
the defendant No. 1 has established that 
the value of the property in question far 
éxceeds Rs, 190 and this fact is not now 
contested. This appeal has been heard 
by Mr. Justice Addision and Mr. Justice 
Agha Haidar, who have differed on all 
the points raised in it. The first point of 
difference is that Mr. Justice Addison has 
held that the deed of transfer was com- 
pulsorily registrable under s. 17 of the 
Indian Registration Act on the ground 
that the value of the property transferred 
exceeded Rs. 100 and Mr. Justice Agha 
Haidar has held that this deed did’ not: 
require registration, Now, it is admitted 
that the transaction effected by the deed 
of transfer was a sale. See Nur Muha- 
mad v. Allah Wasai, 27 Ind. Cas, 562 (5). 
The provisions of s. 17 of the Registration 
Act require that every non-testamentary 
instrument which purports or operates <to 
‘create, declare, assign, limit or extinguish, 
‘whether in present orin future, any right, 


-title or interest, whether vested or contingent 


of the value of Rs. 100 and upwards to 
or inimmovable property shall be regis- 
tered. In view of decisions which I shall 
discuss, I must emphasise that the test 
is the value of the property transferred and 
not the amount or value of the considera- 
tion for the transfer. The plaintiff, 
however, relies on the decisions that I have 
mentioned and argues that in the present 


-case the amount of the dower being less 
-than Rs. 100; the section does not apply. 


The first case in Rohinee Debia v. Shib 
Chunder (2),decided by a Division Bench of 
the High Court at Calcutta in 1871 of 
which the head-note is 


“The necessity for registration must be determined 


. by the value of the consideration stated in the deed”; 


the law in force (Act XX of 1666) at the 
date in question was the same as that laid 
down in the Registration Act now in force 
In this case the consideration stated in 
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the deed was less than Rs. 100. It will 
be observed that the head-note boldly 
substitutes the value of the consideration 
for the value of the property transferred 
and its phraseology is justified by the text 
of the judgments. The leading judgment 
first refers to the fact that in an earlier 
Registration Act (XVI of 1864) there was 
a provision that the value of any right, 
title or interest in any immovable pro- 
perty created, declared, transferred or 
extinguished by any instrument shall be 
taken to be the value of the stamp affixed 
thereto, etc. No such provision is contained 
in the Registration Act nowin force and 
I am, therefore, unable to see how the 
question now arising is affected by its 
previous existence. The first part of the 
argument in this judgment is entirely 
unconvincing. The next branch of the 
argument is based on the inconvenience of 
making enquiries into the value of pro- 
perty in each case in which this question 
arises. The argument ab inconvenienti 
isa dangerous one, if itis to be used as 
a ground for a refusal to apply the clear 
direction of a Statute. I agree that 
very often “value of property” and “amount 
or value of consideration” will be the 
same; if the Legislature had intended 
‘consideration’, that term would have been 
used, but it seems to me that the term was 
chosen with case so that the end desired— 
the suppression of fraud—might not be 
evaded in cases such as the present. 

Finally, the judgment quotes a passage 
from Story'’s Equity Jurisprudence which 
deals with the effect of inadequacy of 
consideration in equity and which has no 
bearing on the point at issue. In my 
opinion, the reasoning on which this 
decision is based is bad; it disregards the 
clear terms of the Statute. 

In Nur Muhammad v. Allah Wasai, 27 
Ind. Oas. 562 (5), a decision of the Punjab 
Ohief Court, the question arose whether 
registration was necessary of a deed 
transferring property from a husband to 
his wife in lieu of dower: the amount of 
dower was not stated in the deed but being 
haq mahr-i-sharat was less than Rs. 100. 
The question was not discussed : the learn- 
ed Judges assumed that because the 
consideration was less than Rs. 100 the 
deed was not compulsorily registrable. In 
Civil Appeal No. 2105 of 1924 in this 
Court the transfer was held to be in lieu 
of sharat dower, the amount of which is a 
sum well under*Rs, 100. On the authority 
of Nur Muhummad v. Allah Wasai, 27 

è ; 
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Ind. Cas. 562 (5), it was held that the 


. deed of transfer did tot require registra- 


tion. Against this view isthe decision in 

Bhagan v. Hari Mal (4), the decision of 

a Single Judge of the Punjab Chief Court, 

the learned Judge, finding that the interest 

transferred in lieu of dower exceeded 

Re. 100 was content to follow the words 

of the Statute: apparently no cases were 

dcited to him. It seems, therefore, that 

Rohinee v. Debia Shib Chunder (2), the only 

case in which any attempt has been made to 

discuss this question-and it has been once 

followed in this Court with any critical 

examination of the reasoning. I have 

no hesitation in making a choice between 

the mandatory provisions of the Statute ' 
and the decision in Rohinee Debia v. Shid 

Chunder (2). lt is not our province to 

substitute another test for that laid down - 
by the Legislature, whether for reasons . 
of convenience or by applying equitable 

rules evolved for other purposes. I agree 

with Mr. Justice Addison that in the 

present case where the amount of the con- 

sideration is not mentioned in the deed,, 
the enquiry must be what was the value 

of the property and not what was 
the amount of the dower; but in my opinion 

this is only an application of the rule 

laid down by the Statute that whether the 

document requires registration or not must 

be determined by the value of the property 

transferred and not by the value or amount: 
of the consideration for the transfer, 


As in the present case the value of the. - 


property transferred far exceeded Rs. 100,. 
I hold that the deed of transfer required” 
registration and that not having been 
registered, it was not admissible in evidence 
and the mortgage of September 22, 1926, 
prevails. It is unnecessary for me, there-` 
fore, to consider the other points raised by 
the appellant, which also Mr. Justice 
Addison has decided in his favour. T 
would allow this appeal and dismiss the 
plaintiffs suit with costs in the trial Court’ 
and of this appeal. 


- N. Appeal allowed. 
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constitutes contract between Company x and third party 
—Condition in memorandum not imposing obligation 
but only a detail of management—Whether a vital 
condition—Contract before formation of Company— 
Company, if bound—-Internal management of Com- 
pany—Court, if will interfere at instance of minori- 
ty—Contract of personal service—Specific perform- 
~ ance of, if can be ordered, 

The memorandum of association of a Company 
does not constitute a contract between the Com- 
pany anda third party who may be named there- 
in. [p.€0, col, 2] - en h 

A clause inthe memorandum which is not incor- 
porated amongst the objects of the Oompany and 
does not purport to impose any obligation of ser- 
vice upon the agents but merely provides what Te- 
muneration the agents shall receive and merely im- 
poses on the Company an obligation as to manage- 
ment, is not a vital part of the constitution of the 
Company. [p. 81, ¢ol. 1] 

A Oompany cannot be bound by a contract 
. entered into on its behalf before the Company 


was formed, and it is not competent to bring a- 


Company in existence bound to enter into contract 
with a third party, the terms of which have 
been arrangedbeforethe Company was formed. It 
is for the Company to consider after its formation 
whether it will enter into the contract or net, 
ae Court will not make an order the 
which is to enforce specifically 
personal service. [p. 80, col. 2] i 

The Court does not generally interfere with the 
interndl management of the affairs of a Company, 
and, if the majority of the share-holders consider 
that a particular contract of employment should be 
terminated, the Court would not, as a rule, consider 
the matter at the instance ofa minority of share- 
Holders. -[ibid.] 

O. O. J. A. from the Suit No. 131 of 1933. 

Messrs. V. F. Taraporewala and M. C. 
Setalvad, for tbe Appellant. 

Messrs. Chimanal Setalvad, M. L. Manek- 
shaw, K. M. Munshi, Jamshed Kanga, C. 
K. Daphtary and D. D. Sabnis, for the 
Respondents. 

Beaumont, C. J.—In this case the plain- 
tiff sueson behalf of himself and the other 
share-holders of the Sholapur Spinning and 
Weaving Co., Ltd., and he asks first, a 
decldration that certain resolutions passed 
by the directors, which resolutions were for 
the dismissal of the OCompany’s agents, are 
ił contravention of the memorandum and 
atticles of association of the Company, 
and are not binding on the members of the 
defendant Company, and secondly, for an 


effect of 
any contract of 


15010 .. 


injunction to restrain the defendants from 
acting upon the resolutions. Defendant 
No. 1 isthe Sholapur Spinning and Weay- 
ing Co., Ltd.,and the other ¿defendants are 
the directors. It isa well-settled principle 
in Company Law that the Court does not 
generally interfere with the internal manage- 
ment of the affairs of a Company, and if 
the majority of the shareholders consider 
that a particular contract of employment 
should be terminated, the Court would not 
as a rule consider the matter at the instance 
of a minority of share-holders. To get 
over that difficully, it is contended by the 
plaintiff that the dismissal of these agents 
is an act ultra vires the Company, and, no 
doubt the “case of acts ultra vires the 
Company does constitute an exception-to 
the general rule that the Court will not 
interfere in the management of a Company. 
Bat it is, on the face of it, startling to find 
it suggested that the dismissal of persons 
in the employment of the Company, or 
under contractual relation with the'Com- 
pany, is an act ultra vires the Company. 
To get over that difficulty ibe plaintiff 
alleges that therights of the agents arise 
under the memorandum of association of. 
the Company, and, therefore, cannot be 
altered. But, at that. point ancther 
difficulty arises, 4. e. that the memorandum 
of association, as it has been held many 
times, does not constitute a contract bef- 
ween the Company and a third party who 


-may be named therein. So that, ultimately, 


the argumentassumes some such form ag 
this, that itis a vitai part of the constitu- 
tion of the Company, that the Company should 
employ the agents, that the Company should 
do its business through the services of the 
agents, that that obligation arises apart 
from any contract with the agents, and 
that it is an obligation imposed upon the 
Company as part of its character which cari- 
not be atlered, having regard to the terms 
of e. 10, Companies Act. In my opinion, 
the argument is quite- untenable, and the 
plaintiffs action is wholly. misconceived; 
With whatever skill the real object of the 
plaintiff is concealed, it is quite plain that 
the order which he asks for would Have the 
effect of restraining the Company” from 
dismissing the agents, and it is well-settled 
that the Court! will not make an order, the 
effect of which is to enforce specifically any 
contract of persona] service. But I think 
the case may be based on another ground, 
because I am not prépared to accept the 
argument of the plaintiff that the material 


clause in the niemoranduni is really a vital 
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part of the Constitution of the Company, 

.ora condition of ths memorandum within 
the meaning of s. 10, Companies Act. The 
clause in question , which is cl. 6, is not 
incorporated amongst the objects of the 
Company, but'is an independent clause, 
and it is in these terms: 

“That the firm of Morarjee Goculdas & Co, of 
Bombay, merchants, or whaterer member or mem- 
bers that firm may for the time consist of, shall be 
the agents of the Company, so long as the said firm 
shall carry on business in Bombay or until they shall 
resign, and they shall receivea commission of £ anna 
per ib. on all the yarns and other material manufac- 
tured and sold by the Company; should however the 
Company during anyone year be unable to declare 
adividend of 4 per cent. owing to their own profits 


being less than that amount, the agents shall only ba 


* paid one-third of the above commission,” 


The clause does not purport in terms to 
impose any obligation of service upon the 
agents, It merely provides what remunera- 

. tion the agents shall receive. Now, pro- 
perly construed, it seems to me that what 
that clause really does is to provide that 
the Company shall enter into a contract of 
agency, on the terms indicated, with the 
firm of Morarjee Goculdas & Co., that it 
coniers a power upon the Company and 
might more properly have been included 
amongst the objects of the Company. Mr. 
Taraporewala for the plaintiff objects to 
that view of the matter, and says that there 


is no question of any contract between the - 


Company and the agents, but directly the 
Company, after its incorporation, employs 
the agents, which it can only do with the 
agents’ consent, contractual relations must 
arise, and the clause must in effect impose 
on the Company an obligation to enter into 
a contract with a third party. It has been 
held many times that a Company cannot 
be bound by a contract entered into on its 
behalf before the Company was formed, 
and, in my opinion, it is not competent to 
bring a Company into existence bound 
to enter into a contract with a third party, 
the terms of which have been arranged 
before the Company was formed. It is for 
the Company to consider after its formation 
whether it will enter into ihe contract or 
not. 

There isa further objection to the plain- 
tifs case in that, in my opinion, cl. 6 of 
the memorandum of association, even if 
construed as the appellant desires, merely 
imposes on the Company an obligation as 
to management and is not a vital part of 
the constitution of ths Company, In sup- 
port of the view that a clause of this nature 
isa condilion of the constitution of the 

Company. Mr. Taraporewala relies 
156—11 & 12 
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on the case of Venkataramana v. 
Coimbatore Madras Bank (1). That 
was an application tò the Court oa a peti- 
tion, under s. 12, Companies Act, asking 
the Court to confirm a special resolution 
for the alteration of a memorandum of 
association by striking out a clause some- 
what in the terms of cl. 6 inthe present 
memorandum. The Court refused to 
strike out the clause, but in giving judgment 
Sir Walter Schwabe, the Chief Justice, did 
no doubt say that a clause of this nature 
is a condition of the memorandum, but he 
based his view expressly on the ground ‘that 
the clause in the memorandum constituted a 
vital contract between the Company and the 
person to be employed as agent, and, I 
think, it cannot have been present to the 
mind of the learned Ohief Justice, first 
that a Company cannot be bound by a 
contract made before it comes into existence, 
and, secondly, that the memorandum of 
association does not operate asa contract 
between the company and persons who are 
not members of the Company, I think 
therefore that the views of the learned 
Chief Justice as to the nature of a clause 
of this character cannot be supported. It 


_ is; to my mind, almost impossible to con+ 


ceive of a case in which the Court would, 
at the instance of minority of sharebolders, 
compel a Company to enter into, or carry 
out, a business contract which the majority 
of the: share-holders and the directors 
considered to be detrimental tothe interests 
of the Company, the terms of which 
contract had actually been arranged before 
the Company was brought into existence, 


There is an alternative ground 
which I think is equally fatalto the plain» 
tifs case, and that is, that even assuming 
that cl. 6 of the memorandum has the 
effect for which the appellant contends, the 
present members ofthe firm of Morarjee 
Go2zuldas kj Co. donot come within the 
terms of that clause. The clause provides, 


' as I have said, that the “fiim of Morarjee 
~ Goculdas & Oo.” 


or “whatever member 
or members that firm may for the time 
consist of” shall be the agente, etc. Stricly 
speaking, as soon as new members are intro- 
duced into the firm, a new firm is constituted. ` 
The plaintiff relies on the words, ‘whatever 
member or members that firm may for the 
time consist of,” but the facts are that at 
the date of the incorporation of the Company 
the firm consisied of two individuals, bne 


(L) 74 Ind, Gas, 966; A I R 1924 Mad, 126; (1923) 
M W N563; 13 LW 304, 


i 


= 
. 


62 
of whom died in 1860, and the other of 
whom died in 1908, and none of the present 
members of the agency firm were ever 
partners with either of thosetwo individuale. 
Whatever, meaning may be given to the 
words, “whatever member or members that 
firm may for the time consist of,” it seems 
to me quite impossible to say tbat the 
present members of the firm of Morarjee 
Goculdas & Co., who were never members 
of the firm ata time when either of the 
persons who constituted the firm at the 
date of the incorporation of the Company 
were alive, can be said to be members of 
the: firm named inthe memorandum. The 
argument of the appellant really seeks to 
endow this firm with the attributes of a 
corporation having perpetua] succession 60 
far as concerns its relations with the Com- 
pany. It is further suggested by Sir Chi- 
manial Setalvad that if the clause has the 
extended meaning contended for by the 
appellant, it would bevoidinlaw but it 
is not necessary, in my opinion, to consider 
that agrument. 

“There is another point taken against the 

` appellant, namely, that, again giving to 
cl. 6 the effect for which he contends, at 
“the most it only outlines the nature of 
the contract into which the Company was to 
enter with the agents. It is contended, 
I think rightly, that the Company, when 
entering into an actual contract with the 
agents, would be entitled to incorporate 
proper provisions including power to term- 
` Inate the agency for sufficient reason. For 
‘all these reasons, I think the learned 
Judge was ‘quite right in dismissing the 
action with costs, and that the appeal must 
~ be dismissed with costs. 

Rangnekar, J.—I agree. In my opinion 
there is more than one fatal answer to the 
claim ofthe plaintiff in the suit. Apart 

- from the fact that the clause in question 
is one-sided inthatit does not impose 
any obligation onthe firm of Morarjee 

_ Goculdas, it is nothing more, in my opinion, 
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a Company into existence under the Indian 
Companies Act bound bya contract pre- _ 
vicusly made, for such a contract cannot 
be ratified after incorporation. In order 
to get over this difficulty, the plaintiff 
contends that this is not a contract of 
employment, but it is really a vital condi- 
tion on which the Company was constituted. 
Now the authorities show that a memor- 
andum of association may contain conditions 
essential as well as conditions non-essential, 
and the question is, whether this is an es- 
sential condition. :Undoubtedly, it is not 
mentioned in the objects, where perhaps, 
properly speaking, ib- might have been 
mentioned, and it stands by itself. What, 
are conditions essential is indicated by 
the frame ofthe Indian Companies Act, 
and the scheme contained therein, and it 
would be very unreasonable to hold that 
a condition of this nature which is after 
all whatever way you look at it, nothing 
more thana detail of management for the 
purpose of carrying onthe business of the 
Company, can be considered to bea vital 
condition and cannot be altered, when the 
Act provides that conditions which are vital 
tothe very existence of the Company, such ~ 
as forinstance the nameof the Company, 
the objects of the Company, and soon, can 
be altered, undoubtedly in a limited way, 
in accordance with the provisions of the 
Indian Companies Act. The learned Counsel 
for the appellant says that the rights of the 
agents are created by the memorandum of 
association, but the answer to thatis that 
the memorandum of association does not 
constitute a contract between the Company 
and a third party, though named therein. 
Then there is another point, and it isthat 
the condition, onthe face of it, is unrea- 
sonable, andit is no use saying that the 


share-holders subscribed on the faith of it. ~ 


There is no obligation imposed on the agents 
either to actas agent or goon acting as 
agent. Supposing, for instance, the agents 
refuse to work as agents, I do not think 


it can be contended that the Company, or ~ 
the shareholders, or majority of the share j 
holders interested in the continuance ofthe =- 


than a preliminary contract such as pro- 
. moters make before incorporation of the 
Company, and means nothing more than 


that the Company should enter into a 
contract of agency with the firm of Morarjee 
Goculdas, In fact that seems to be the 
plaintiff's case, and that is clear from 
. para. 6 of the plaint. Then one answer 
to the plaintiffs claim wouid be that a 
Company, cannct before its incorporation 
enter into a contract, forit is non-existent 
and another that, except by any act of 
the legislature, it is not possible to bring 


Oompany, have no power to appoint other 
agents in their place. Similarly, if the agents 
are found guilty of frand,or are not pro- 
perly managing the business, ib cannot be 
contended that the Company cannot appoint 
other agents in their place. Then it 
said that it isopen to the shareholders to 
dissolve the Company. But supposing, for 
instance, that the majority of the share-hold- 
ers are of opinion that the Company is 


is as 


“ 


- Chief Justice. 
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ina florishing condition, and that there was 
no necessity to have it wound up, what 
then? Can it be contended that the subs- 
tratum of the Company is gone, or itis just 


. and equitable that the Company 
should be wound up because A. 
PB. C. who were agents, refuse 


to act and refuse to resign? In my opinion 
the clause in question does not constitute a 
vital condition. 

Then assuming, however, it is a vital con- 
dition, I haye no doubt that the plaintiff 
must failon a true and proper construction 
of the clause in question, It was conceded 
that unless that clause was construed to 
mean that the agentsof the Company 


‘should be “che firm of Morarjee Goculdas 


& Oo., its suscessors or assigns,” the 
plaintiff must fail. There is nothing in that 
clause which would justify such a construc- 
tion. In myopinion the clause really means 
this, that Morarjee Goculdas & Co. or those 
who, a3 the facts show, were then about to 
carry on business in the name of Morarjee 
Goculdas & Co. were to -be appointed 
agents of the Company. But the utmost 
length to which one can go is, that under 
this clause the agents were to be the then 
firm of Morarjee Goculdas or his surviv- 
ing partners. The original surviving par- 
ner having diedin 1903, the firm came 
to an end, and although for reasons into 
which itis not necessary to enter the heirs 
of Morarjee Goculdas were admitted into 
partnership and the Company went on 
employing them and utilised their services, 
it is difficult to see how in 1930 the pre- 
sent members of the firm who, admittedly, 
have noconnection with Morarjee Goculdas, 
or any ofhis surviving partners, could be 
said to be members of the firm within the 
meaning of cl. 6 of the memorandum. 
Assuming, however, that the construction 
which ths plaintiff seeks toput upon the 
clause is correct, even then, I think, the 
Court would be justified in refusing. an 
injunction. No Court will grant an injunc- 
tion ina case theeffect of which will be to 
compel specific performance of a contract 
of personal service. The plaintiff relies upon 
Venkatramana v. Coimbatore Madras Bank 
(1) Withall respect tothe learned Judges 
of the Madras High Court. Iam unable 
to agree with their decision for the reasons 
given in the judgment of my Lord the 
Thea appeal fails and 
must be dismissed with costs. 


N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1034 of 1930 
> September 20, 1954 
Mapbaavan NAIB, J. 
V.A. 8. UDAYAMUTHIER—Puarntirs— 
APPELLANT 


versus Ke 3 
SHUNMUGAM CHETTIAR AND ofangs 
—DEFENDANTS— RESPONDENTS 

Hindu Law—Alienation—After-born .son’s right to 
set aside fathers alienation—Eristence of another 
minor son at the time of alienation, effect of— 
Limitation Act (IX of 1908), s. 6, applicability 
of. 
Under the Hiadu Law a son who was not born 
at the time of the alienations made by his father: 
has no cause ofaction to institute asuit to set aside 
those alicnations or to avail himself of the privi- 
leges given bys, 6 of the Limitation Act, and the 
fact that at the time of the alienstions his elder 
brother (who also died a minor) was in existence 
will not confer on him any right to setaside the 
alienations. The younger brother cannot, under 
such circumstances, be treated as a legal representative 
of the deceased elder brother. Renolip Singh v, 
Parameswar Prasad (\), relied on. 


. O. A, against the decree of the Court 
of the Subordinate Judge of Tinnevelly 
in Appeal Suits -Nos. 37, 38, 39 and 40 of 
1929 (A. S. Nos. 11, 24, 25 and 62 of 1928, 
District Court, Tinnevelly), respectively, 
preferred against the decrees of the Court 
of the District Munsif of Palamcottah in 
Original Suit No. 210 of 1926. 

Mr. R. Krishnaswami, for the Appel- 
lant. i 

Mr. K. Venkateswaran, for the Respond- 
ents. 

Judgment—Plaintif is the appellant, 
His suit was for general partition after 
setting aside the alienations made by his 
father, the Ist defendant. It was held 
that with respect to some alienations his 
right was barred by limitation (see aliena- 
tions Exs. IX-a, X and XI) and with res- 
pect to others it was held that the alie- 
nations were binding on the plaintiff, 


In second appeal, two points were 
argeed. Firat, it was argued ‘that the 
learned Judge was wrong in holding that 
the right of the plaintiff to set aside the 
Exs. IX-a, X and XI was 
barred. To appreciate the argument on 
this point some facts have to bə stated. 
These alienations were made in 1900, 1903 
and 180£ long before ihe plaintiff was 
born in August, 1903. The plaintiff had 
an elder brother, deceased Ananthasubra-~ 
mania Ayyar, who was born ia January, 
1898, before those alienations and he dief 
an unmarried minor in July, 1911. The 
question is whether in these circumstances 
the plaintiff's right tọ set aside: the 
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tlienations is barred by limitation. Admit- 
tedly Art.126 of the Limitation Act ap- 
plies to the case, The right to set aside 
the alienations within 12 years after they 
were made became barred during the 
time when the plaintiff was a minor but 
he instituted the suit within three years 
after attaining majorily. It is argued 
relying on ss.6 and & of the Limitation Act 
that his right is not barred by limitation. 
- The point is covered by a decision of the 
Privy Council in Renodip Singh v. Para- 
meswar Parsad (1). In that case, the 
| question arose with respect to the right 
_ of the 4th plaintiff therein who was born 
on November 30, 1900, afterthe date of the 
alienation which was made on June 3, 
1893 to set aside the alienation. Their 
Lordships of the Privy Council pointed 
out that his birth did not create a fresh 
cause of action or a new starting point 
: from which limitation should be reckoned. 
They proceeded to state thus: 

“To the contention that by the cited sections 
(6, 7 and 8) the period of limitation is extended 
for three years from the cessation of the fourth 
plaintiff's minority. The answer is that by their 
express terms this extended period can only be 


claimed by a person entitled to institute the suit 
at the time from which the period ‘of limitation 


is to be reckoned. The fourth plaintiff does not . 


come within this description, for at that time he 
‘was not in existence, He, therefore, is not entitled 
to the three years’ extension, and his suit is con- 
sequently barred.” 

This paragraph clearly states that a 
person who was not born at the time of 
the alienations has no cause of action to 


institute a suib to set aside the aliena- - 


tions made by his father, If so, since the 
alienations in this case were made long 
before the birth of the plaintiff, he hes 
no right to institute the suit to set aside 
the alienations and he cannot avail him- 
self of the privileges given tohim bys. 6 
of the Limitation Act. The learned Advo- 
cate forthe appellant seeks to distinguish 
the Privy Council case having regard to 
some special features of the present case. 
I have already stated that the plaintiff 
had a brother called Ananthasubramania 
Ayyar who died a minor. It is argued 
that under s. 6, cl. 3, the plaintiff should 
be considered to be the legal represen- 
tative of the deceased, minor and, there- 
fore, he is entitled to take advantage 
of the extended period of limitaticn given 
jn that case. No authority hasbeen cited 
® (1) 86 Tnd. Cas, 249; 47 A 165; A I 21995 PO 
33; 48ML J29: 21 LW 236; 2 OWNI; BALI 
176; 27 Bom, LR 175; 12 OLJ 74; BPLR 
113; LR 6 APO 47; 095 MWN 262: 2700 
- 343; 29 OW N 666; 521A69 (P O; $ 
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in support of the position that the plaintiff 
may be considered to be ihe legal re- 
presentative of the deceased Ananthasubra- 
mania Ayyar. It may be maintained that 
Ananthasubramania Ayyer in his time did ` 
not himself institute a snit, Ne lived and died 
a minor without instituting a suit to set 
aside any of the alienations. In my opin- 
ion, the plaintiff cannot be said to be the 
legal representative of the deceased Anan- 
thasubramania Ayyar. The right claimed 
by the plaintiff to set aside the alienations 
is a right which he has in himself asa 
member of the joint Hindu family and 
in exercising that right it isnot right to 
say that he is exercising it as the legal 
representative of a deceased person. The 
definition in the Civil Procedure Code has 
been relied on insupport of this argument. 
But as I have pointed out, it cannot be 
said having regard tothe individual right 


-which the plaintiff has that he represents 


the estate of the deceased person, and it 
cannot certainly be said that the estate 
has devolved on the death of Anantha- 
subramania Ayyar on the plaintiff and 
that he has brought the suit ina repre- 
sentative character. Ananthasubramania 
Ayyar never instituted a suit at all. No 
doubt, if he had instituted a suit, the 
benefit of it will accrue to the plaintiff 
as he is a member of the joint Hindu 
family. But that does not make him the 
representative of the estate of the deceased 
Ananthasubramania Ayyar. The distinc- _ 
tion sought to be made not being appli- 
cable, I think the present case falls 
within the rule enunciated in the Privy 
Council decision, and therefore,the plaint- 
iff's suit is barred by limitation. 

The other point argued relates to the 
binding nature of the alienations. Whether 
the debts were incurred for necessary 
purposes binding on the family is a ques- 
tion of fact. The lower Court has given 
its’ finding on a consideration of the evi- 
dence in the case. It has found that with 
respect to those alienations—one of which 
was specially emphasised before me 
(Ex, XIN-B)—the consideration is binding 
on the family. The father has not gone 
to the witness-box to support the alienations. . 
I think in the circumstances pointed out 
by the lower Court that the finding that 
the alienations are binding on the family _ 
has tobe accepted. I accept those findings 
and dismiss the second appeal with costs, 

A, . Appeal dismissed, 
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_ OUDH CHIEF COURT - 
Criminal Reference No. 1 of 1935 
April 29, 1935 
Srivastava, J. 

EMPEROR- APPLICANT 

. versus: T A 
RAM MANOHAR alias CHULBUL 
— ACCUSED— OPFOSITE PARTY. 

Criminal Procedure Code (Act V of 1598), s.311— 
Offence under s. 454, Penal Code (Act XLV of 1€63)— 
Accused deaf and dumb—Previous convictions—Held, 
case proper for orders of Local Government. 

Where the accused had committed an offence under 
s. 454, Penal Code, but he was deaf and dumb and 
incapable of understanding the nature of proceed- 
ings and to knowhis defence, and there were pre- 
vious convictions against him : 

Held, that the case was a proper one to be reported 
to the Local Governmént for suitable orders, and pend- 
ing such orders, the accused could be detained in 
custody. 

[Case-law considered ] 


Cr. Ref. made the 


by Magistrate, 


First Class, Rae Bareli, through the District 


Magistrate, Rae Bareli, letter No. 760-X VIII 
per file, dated February 14, 1935. 

The Government Advocate, for the Crown. 

Judgment.—This is a reference under 
8.341 of the Code of Criminal Procedure by 
the District Magistrate of.Rae Bareli. The 
trying Magistrate was of opinion that the 
accused Ram Manohar alias Chulbul though 
not insane is deaf and dumb and could not 
be made to understand the proceedings. 
He was satisfied from the evidence of the 
prosecution witnesses that the accused was 
guilty of an offence of lurking house tres- 
pass inorder to commit theft, an offence 
punishable with imprisonment. He. has 
accordingly convicted him under s. 404, 
Indian Penal Code and has referred the 


case to thisCourt for passing such orders ` 


as may be deemed fit. 


The accused is present before me. I 
have with the help of the Government 
Advocate tried to find out if he can be made 
to understand the proceedings. He can by 
means of signs bemade to understand a 
few things, but it seems impossible to 
make him understand the evidence given 
by the prosecution witnesses or the signifi- 
cance of the criminal proceedings taken 
against him. Hecan write some words in 
Hindi but I have failed to get him to write 
any proper answer to questions put to him 
in writing. I am therefore satisfied that 
s. 341 applies to the case. The question is 
as regards the proper orders to be passed 
under thatsection. Unfortunately the Code 
of Criminal Procedure does not furnish any 
guidance as to what should be done in such 
a case. The learned Government Advocate 
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has drawn my attention to two cases decid: 

ed by the Punjab Chief Court, Queen- 

Empress v. Gahna (37 P. R. 1889) (1) and. 
Emperor v. Dost? Mohammad ‘(12 Cr. L. J. 

613) (2) ih which that.Court acting under the’ 
provisions of s. 3il ‘reported the cases to 

the Local Government for suitable orders,. 
In. the first of these cases it was point- 

ed out: that the practice obtaining in Eng- 

land in the case of accused persons who are 

not insane butlabour under defects which 

render their trial impossible is to treat them 

as insane persons and tokeep them in 

confinement during the King’s pleasure. 

My attention has also been drawn to two old 

cases of the Calcutta High Court in 

Queen-Empress Y. Bowka Hari (22 W. R; 35` 
Criminal) (3) and Queen-Empress V. 

Bowka (22 W. R. 72 Criminal) (+). In the 

first of these cases which was a case of a 

minor offence the prisoner was discharged 
and inthe other which was a case -of a 
more serious offence the accused was sen- 
{enced to imprisonment for one year. In 
the present case the report of the Finger 
Print Bureau, Allahabad, shows that this 
accused has three previous convictions 

against him under s. 457, Indian Penal Code. 
[have already remarked that the accused 
is by nomeans insane but the difficulty is 
in making him understand the proceedings 
and to know his defence, if any. Under the 
circumstances I direct that the case be 
raported to the Local Governmént for 
suitable orders and that pending such 
orders thé accused should be detained in 

custody. Order accordingly. 


Di 

(1) 37 PR 1889. 

(2) 12.Ind. Oas. 989; 12 Cr. L J 613; 13 PR1911 
Or.; 39 P W R 1911 Or, 

(3) 22 W R 35 Or. 

(4) 22 W R72 Or, 





MADRAS HIGH COURT 
Appeal Against ee Order No. 91 
: ` of 1931 


March 14, 1934 
i MADHAVAN NAIR, J. 
SEVATHA GOUNDAN —APPELLANT 
versus 


PAPPAMMAL AND OTAERS —RESPONDEXTS 

Civil Procedure Code (Act V of 1908), s,144— 
Restitution—Party dispossessed under decree is 
entitled to restitution if decree is reversed, even 
though his right is not  establishet—Reversal by 
compromise decree —No bar to restitution. 

A reversioner instituted a suit for possession 
alleging that the daughter of the deceased malb 
owner had noright as there was an infaft son, and 
though unsuccessful in the trial Court, he succeeded in 
the Appellate Oourt and obtained delivery of: posses, 
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sion from the deceased owner's step-mother who 
was in possession and who had also been impleaded 
asa party. A compromise decree was passed in 
second appeal by which the plaintiff accepted a sum 
of money and admitted he had no right. The step- 
mother applied for re-delivery of possession under 
s. 144, Oivil Procedure Code : 2 

Held, (i) that she was entitled to possession by 
way of restitution even though her right had not 
been admitted in second appeal but only the 
daughter's right since the decree under which she was 
dispossessed had been reversed. 

(it) that the fact that the decree was a compromise 
decree did notstand in the way of giving restitu- 
tion, Shanmugasundara v, S, Ratnavelu (2), follow- 


ed. X 

A. against the order of the Court of the 
Subordinate Judge of Coimbatore, dated 
February 3, 1931, and made in A. S. 
No. 145 of 1930 (A. 8. No. 217 of 1930, 
District Court, Coimbatore) preferred 
against the order of the Oourt of the Dist- 
rict Munsif of Ooimbatore dated April 1, 
1930, and made in J, A. No. 277 of 1930 
(E. A. No. 315 of 1930, Additional District 
Munsif’s Court, Coimbatore) in ©. 8. 
No. 1040 of 1924. 

Mr. A. Ragunada Rao, for the Appellant. 

Mr. K. S. Venkatarama Ayyar, for the 
Respondents. 


Judgment.—This civil miscellaneous 
second appeal arises out of restitution 
proceedings under s. 144, Civil Procedure 
‘Code, commenced by one Pongiammal, the 
Ist defendant in O, S. No. 1040 of 1924, 
on the file of the Court of the District 
‘Munsif of Coimbatore. The facts of the 
litigation that led to the present proceed- 
ings are clearly set. out in the judgment 
of the Appellate Court and need not, 
therefore, be restated for purposes of this 
Civil Miscellaneous Second Appeal. 

The appellant before this Court is a 
transferee of the properties involved in 
this suit pendente lite. One Ramaswami 
Goundan instituted O. 8. No. 1010 of 1924 
to recover possession of certain properties 
as reversionary heir to an alleged infant 
son of Chinna Ramana Goundan. It was 
contended that the infant son took the 
property to the exelusion of his sister 
Chinnakkal and that the Ist defendant 
Pongiammal the present respondent and 
the step-mother of Chinna Ramana 
Goundan (now in possession as guardian 
of Chinnakka]) had no right to the pos- 
session of the same. The learned District 
Munsif dismissed the suit holding that 
the existence of the infant son was not 
eproved. This decision was set aside in 
appeal eA. S. No. 77 of 1927 dated 
August 1, 1928. As a result of the deci- 
sion of the Appellate Court the plaintiff 
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obtained possession of the properties on 
January 28,°1929. The present respondent 
Pongiammal preferred a second appeal 
(S. A. No. 495 of 1929) against the deci- 
sion in A. S. No. 77 of 1927 in February, 
1929. On May 30, 1929, Ramaswami 
Goundan sold the property to the present 
appellant. Second Appeal No. 495 of 1929, 
was compromised between the parties and a 
compromise decree was passed by the 
High Court. Ramaswami Goundan, the 
respondent inthe second appeal, acknow- 
ledged the right, title and interest of 
Chinnakkal. and obtained Rs. 3,000 in full 
settlement of all disputes. It was also 
stated in the said decree that Ramaswami 
Goundan shall be debarred from setting 
up any title or interest in and shall not 
disturb the possession and enjoyment of 
the suit properties by the said Chinnakkal 
and her heirs. The second appeal having 
been thus concluded by the comprcmise 
decree, Pongiammal started restitution pro- 
ceedings under s. 144, Civil Procedure 
Code which, as I haye already stated, 
has led to this miscellaneous second ap- 
peal. Both the lower Courts held that she 
was entitled to obtain restitution of the 
properties and orders were accordingly 
passed in her favour. 


The transferee decree-holder wants to 
have the order of the lower Courts set 
aside on two grounds. It is argued that 
under s. 144, Civil Procedure Code Pongi- 
ammal, the respondent, is not entitled to 
apply for restitution inasmuch as she is 
not, according to the appellant, entitled 
to any benefit under the decree of the 
High Court. The argument is that what 
is declared by the compromise decree of 
the High Court isthe right of Cinnakkal 
to the properties and not the right of 
Pongiammal who has absolutely no right 
of any kind to Ahe properties, she being 
only the step-grandmother of Chhinnakkal, 
Of course in the suit she claimed that 
she was in possession on behalf of Chin- 
nakkal. To my mind thisargument over- 
looks the real question that arises for 
consideration under s. 144, Civil Procedure 
Code. That question is whether the res- 
pondent is entitled to any benefit by the 
supersession or reversal of the decree of 
the lower Court by the decree of the 
Appellate Court. That is to say, if the 
lower Court’s decree is reversed by the 
Appellate Court will the respondent be 
entitled to any benefit by such reversal. As 
was pointed out in Hurto Chander Roy 
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Chowdhry v, Sooradhonee Debia ` (1). (See 
Shanmugasundara v. S. Ratnavelu (2)- resti- 
tution is to be made of all, that the 
party against whom ihe erroneous deeree, 
. had been enforced, had been deprived by 
reason of its having been. enforced. The 
question, therefore, is: Has Pongiammal 
been deprived of possession of the property 


by reason of the enforcement of the ap- ` 


pellate decree, the decree, which was 
superseded by the compromise decree of 
the. High Court. Tò this there can be 
only one answer. Before the decree was 
executed admittedly she was in possession 
of the property. Her possession which 
commenced before the litigation began was 
continued by the first Court and was ter- 
minated by the execution of the decree 
of the Appellate Court. She was, there- 
fore, deprived of possession and the result 


of the supersession of the Appellate Court's - 


decree will bea restoration to Pongiammal 
of the possession of the property, which 
she iwas entitled tc, prior tothe endorse- 
ment of the appellate decree. This is the 


benefit which she is entitled to under s. 144,- 


Civil Procedure Code, a benefit which arises 
by the supersession of the lower Court's 
decree by the decree of the High Court. 
I have no doubt, therefore, that Pongi- 
‘ammal, the respondent is entitled to apply 
under s. 144, Civil Procedure Code. I may 
also say that it is not seriously contended 
that after the decree of the High Court, 
Ramaswami Goundan would be entitled 
to remain in possession of the property 
nor is it contended that Chinnakkal will 
not be entitled to enforce this decree and 
get possession by taking appropriate 
proceedings later. These are alsoadditional 
circumstances to say that the only person 
entitled to remain in possession of the 
‘property after the supersession by the 
compromise decree of the High Court is 
the respondent and the respondent, alone. 
She can, therefore, apply under s. 144 of 
the Civil Procedure Code for restitution 
of the property. 

The next argument advanced is that s. 144, 
Civil Procedure Code applies only to res- 
titution brought about in consequence of 
a decree passed after. contest and does 
not apply to compromise decree. The 
learned Counsel for the appellant has not 


cited any decision in support of this con- ° 


tention. The contention is opposed to the 


(1) B L R Sup. Vol, 985 at. p. 992;9 W R 402. 

(2) 139 Ind. Cas 348; 63 M IL J 383 atp 393; 
Ind, Rul. (1932) Mad. 661; (1932) M W N 1044; 36 L 
W 504; A T R933 Mad. 33; 55 M 1025, f 
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language of the section itself, So far as 
this argument is concerned, the section 
tequires only a variation or reversal cf 
the deeree of -the Court of first instance, - 
and nothing more. It does not say- that 
it.must be a variation as a result of the 
contest. "There can 
be no doubt -in this case that the lower 
Court's decree was revereed by the com- 
promise decree passed by the High Court.’ 
So having regard to the words of the sec- 
tion there can be no doubt that the pro- 
ceedings under s. 144 can be taken in 


pursuance of compromise decrees also. It 


is not necessary to labour this. point as 
the question has been considered very re- 
cently by this Court in the decision re- 
ported in Sudersana Rao v. Gopala Rao (3). 
The same argument was put forward 
before the learned Judge, Lakshmana Rao, 
J. and it was overruled with these obser- 
vations: “s. 144 of the Civil Procedure 
Code, is not confined to cases where resti- 
tution is claimed on the reversal of the 
decree in first or second appeal but ap-~ 
plies to a case: of variance or reversal, 
however, that may be effected. The effect 
of Ex. A, the compromise decree, being to 
supersede the decree in O.8. No. 584 of 
1924, the lst respondent is entitled to an 
order for restitution against the second 
respondent....... ... For these reasons, 
this argument must be overruled. 

. In the result the civil miscellaneous 
second appeal is dismissed with costs. 


A. Appeal dismissed. 
(3) (1933) M W N 641, 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 746 
: of 1933 ' 

December 14, 1933 
` BBIDE, J. 
Musammat PREM KAUR AND oTHERS— 
APPELLANTS a 
VETSUS 
BANARSI DAS—RESPONDENT | 
-Hindu Law—Guardianship—Illegitimate child of 
mother—Preference, whether to putative father or 
mother— Guardians and Wards Act (VIII of 1890) 
s, 235—Who can apply for 
as io appointment. 


guardianship —Criteri on 


~ There ts no rule of Hindu Law that the mother is the 


lawful guardian of her illegitimate children, At 


“any rate ifthe mother is a concubine who lived with 
-father fora number of years the ordinary rule giving 


the father the rights of guardianship would pre- 


. 
[Case-law discussed.} 


. 
For the purposes of s. 25 of the Guardians and 


Wards Act, it-is not necessary that the. applicapt 
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should be a “lawful guardian " under the personal 
law. The application can be made by a“ guardian " 
of minor's person, and the word “ guardian ” as 
defined in the Act means any “ person having the 
care of the person ofa minor or of his property or 
of both his person and property.” The sole question 
the Court has to consider in appoiniing guardian is 
the welfare of the minor, 


M. F. 0. A. from an order of the Addi- 
tional District Judge, Lahore, dated April 
28, 1933. 

Messrs. Harnam Singh and Ram Saran 
forthe Appellant. : 
` Messrs. Ram Lal and Ram Lal Anand, II, 
for the Respondent. 

Judgment.—This appeal arises out of 
a petition under s. 25, Guardianes and Wards 
Act, by Rai Bahadur Banarsi Das, a rich 
mill-ownerof Ambala, for the custody of three 
of his children by Musammat Prem Kaur, 
who; he alleged, lived with him as his 
mistress or concubine for about sixteen 
years since 1916. Recently differences arose 
between the ` petitioner and Musammat 
Prem Kaur with the result that in Novem- 
ber 1932 the latter left Ambala for Lahore 
in his absence without his permission, with 
the three children and their governess 
Mrs. Moran. The petitioner having sub- 
sequently failed to obtain the custody of 
the children, applied under s. 25, Guardians 
and Wards Act, for recovery of their cus- 
tody. The learned District Judge has 
granted the application only in respect of 
the eldest of the three children, a boy, 


named Kuldip aged about 10, on the ground. 


that : 

in would be for his welfare that he should be restored 
to the custody of his father, where he will havea 
chance of getting properly educated,” 

From this decision Musammat Prem Kaur 
has appealed. Two main points were urged 
on behalf of the appellant, viz, (1) That 
Rai Bahadur Banarsi Das had no locus 
standi to present the application under 
s. 25, Guardians and Wards Act, as the 
children being on his own admission 
“illegitimate.” Musammet Prem Kaur, the 
| mother, and not he, was their lawful 
guardian; and (2) that it has not been 
‘shown that it was necessary for the welfare 
of the boy Kuldip to hand him over to 
custody of the petitioner. 

The first point is the most important 
one arising in the case and lengthy argu- 
ments have been addressedthereon. There 
is no doubt that in books on Hindu Law 
we find it generally stated that the mother 
is fhe guardian of her illegitimate children, 
but so far as I have been able to discover, 
“the only authorities referred to therein in 
‘support of this proposition are: Venkamma 
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v. Savitramma (1) and In the matter of 
Saithri (2). (See Mayne’s Hindu Law 
Edn. 9, p. 294, Mulla’s Hindu Law (1931), 
p. 559, Gour’s Hindu Code. Edn. 2, p. 498, 
Rama Krishna’s Hindu Law, Vol. 2, p. 412). 
No text from any of the old sources of Hindu 
Law appears to be referred to anywhere in 
support of it. The authorities referred to 
above, viz., Venkamma v. Savitramma (1) 
and In the matter of Saithri (2) do not 
however contain any discussion of the 
respective rights of the father and mother 
as regards the guardianship of their 
illegitimate children. In both these cases, 
the mother was claiming guardianship of 


her illegitimate child as against third 
parties to whom the care of the 
children had been entrusted and not 


against the father and hence there was no 
occasion to consider the relative rights of 
the father and the mother. The only au- 
thority cited by the learned Counsel for 
the appellant, which might be said to be 
in point to some extent, isa ruling of the 
Chief Court of Lower Burma, reported as 
Ma Mya v. Felix Slym (3}. The personal 
law of the children concerned in that case 
was considered to be obscure and the case 
was decided on the equitable principles of 
English Law. It was remarked that under 
English Law,an illegitimate child is regard- 
ed as nobody’s child and neither the father 
nor the mother has any absolute right to 
the custody of their illegitmate children, 
but it was also held on the authority of the 
well-known case Barnardo v. Mac Hugh (1), 
that the desire of the mother of an illegi- 
timate child was primarily to be considered 
inthe matter of its custody. 

In the Burma case there was nothing 
against the character of the mother, while 
the father was living in adultery. 
Consequenty the father’s petition to be 
appointed a guardian was dismissed. Now 
taking this authority at its best, it does 
not establish that the mother is the lawful 
guardian of her illegitimate children. All 
that itsays is that her desire as to their 
custody should be primarily considered. 
A reference to the case Barnardo v. Mac 


Hugh, (4) will show that there also the 
contest was between the mother of an 
illegitimate child and a third party. 
That case arose out of a petition 
for a writ of habeas corpus and was 
(1) 12 M67. 
(2) 16 B 307. 


(3) 17 Ind. Cas. 926; 5 Bur. LT 164; 6 L B R 


116. ; 
(4) (1891) A O 388 at pp. 395 & 398; 61 LJ QB 
721; 65L T 423; 40 W R 97; 55 J P 628. 
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decided according to rales of 
ty, which established 
of the blood-relations, viz., the mother, the 
putative father, and the relation on the 
mother’s side were entitled to considera- 
tion, vide Reg v. Nash (5) and Barnardo v. 
MacHugh (4) at p. o9l*. 
whether the putative father of the boy 
was alive but in any case he did not 
appear and: there’ was no 

consider his claims or wishes. 


equi- 


occasion to 
The ques- 


tion whether the mother was entitled to` 


guardianship according to Common Law 
also did not arise 
case was decided according to 
equity. The proposition was advanced in 


that case thatthe mother of an illegitimate 


child has the same rights as the father 
of legitimate children, but this position 
was not accepted (side pp. 354 and 
396-397*). It was remarked in the course 
of the judgment (though the point was 
not decided) that- the obligation cast upon 
the mother to maintain her illegitimate 
children till the age of 16 under the Poor 
Laws Act would involve a corresponding 
tight to custody, vide 
Hugh (4) at pp. 395 and 398* and the old 
view that an illegitimate child was 
filious nullius and, therefore the mother 
has no right to its custody cannot be 
maintained. According to Hindu Law, 
however, it is the father and not the 
mother on whom the obligation to maintain 
falls and even this consideration will not 
help the appellant: See Ghana Kanta v. 
Gereh (6). f 

It seems to me, therefore, that none of 
the authorites cited really establish that 
the appellant asthe mother of “illegitimate” 
children is their “lawful guardian.” As 


regards the position of the putative father 


also, no direct authority has been cited, 
but if the obligation to maintain gives 
aright to custody as remarked in Barnardo 
v. MacHugh (4) referred to above, the 
father cn whom the obligation falls under 
Hindu Law should prima facie have a 
preferential right. It may be further 
pointed out in this connection that even 
under Statutory Law in India the father 
is held responsible for the maintenance of 
his illegitimate children (cf s. 488, Criminal 
Procedure Code). | : 
Lastly, as pointed out by the learned 
District Judge it must be remembered 
that the position of the appellant in this 
(5) (1883; 10 Q BD 454, 
-(6) 2 Ind, Cas. 950; 32 O 479; 13 O W N 150. 
—*Pages of (1891) A, O,--[Ed.] 





that the wishes. 


It is not clear . 


in that case and the. 
rules of, 


Barnardo v. Mac” 
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ĉase was at least that `of a concubine 


„who lived with him, fora number of years, 


andin such a case, the ordinary rule 
giving the father the rights of guardianship 
would acecrding to Sir Hari Singh Gour 
prevail vide (Gour's Hindu Code, para’. 960), 
Ihave discussed above at some length 
the question of the legal rights of a 
mother of illegitimate children under the 
Personal Law, because. much stress was 
laid on it in arguments.~As stated above 
I do not think the 
establish that the 
respendent was 


appellant and not the 
the lawful guardian of 
Kuldip under the circumstances of the 
case. But for the purposes of s, 25, 
Guardians and Wards Act, it isnot really 
necessary: that the applicant should bea 
“lawful guardian” under the personal law, 
The application can be made by a 
“guardian” of his person, and the word 
“guardian” as defined in .the Act means 
any “person having the care of the 
person of a minor or of his propertyor of 
both, his person and property.” 

Now there can be no doubt.on the 
evidence on the record that the petitioner 
had the care of the person of the boy. 
Kuldip till he was removed to Lahore in 
November 19382. The evidence shows that 
the appellant was living amicably with 
the petitioner till then like wife and 
Kuldip who was also living with him, 
was entrusted to the care of a governess 
engaged: by the petitioner and was being 
brought up in a manner befitting his 
position, The appellant’s own position in 
this case was that she was. not a mistress 
but was lawfully married to the petitioner 
and in view of this, the contention of the 
learned Counsel for the appellant that 
the petitioner was only bringing up the 
boy on behalf of the appellant seems to 
be without any foundation. : i 

It seems tu me, therefore clear that 
the petitioner was 8 “guardian” of the 
person of the boy within the meaning of 
s. 25 and has a locus standi to maintain 
the present. petition under that section. 
The learned Counsel for the appellant 
urged that the. petitioner could not recover 
the custody of the boy from the appel- 
lant as she was his lawful guardian and 
relied upon Chandra Koer v. Chotey Lal, 
(7). But as pointed out above, it seems 
to me that there is really no authority 
to sustain the proposition that the appell@nt 
as the mother is the lawful guardian of 


(7) 80 Ind. Cas, 330; A I R1925 Oudh 287; 90 & 
“AL R3l3 : 


authorities relied om’ ° 
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Kuldip and consequently the authority. 
cited cannot help the appellant. . > 
As regards the 
application -must be decided on equitable — 
considerations, the sole criterion for decision 
being the welfare of the minor as laid 
down in s. 25, Guardians and Wards 
Act. As to this point, there is no doubt 
that the petitioner is financially in a far 
better position to arrange for the education 
of the boy who is now over 10 years of 
age and is not “too young to. be taken 
away from the care of his mother. The 
boy was produced as witness and deposed 
that he preferred to remain with his 
mother and that he was afraid of being 
mal-treated or killed if he were entrusted 
to the petitioner. But the learned District 
Judge, who examined this witness, got 


-the impression that the boy, who was then 


in the custody of the appellant, had 
been carefully tutored. After carefully 
considering his evidence in the light of 
all the facts on the record, I agree with 
the opinion of the learned District Judge. 
The evidence of Mrs. Moran which appears 
to be reliable, goes to show that the 
petitioner was devoted to his children and 
was taking proper care of them and there 
seems to be really no reasonable ground 
for apprehending any harm to Kuldip by 
being entrusted to his care. On the other 
hand, there is every likelihood of his being 
educated in a far more suitablemanner - 
than if he were left with the appellant. 
It was frankly stated before me by the 
learned Counsel for the appellant that 
she should have had no objection to 
enirusfing the boy to the care of the 
petitioner, if he had recognised her as 
his lawful wife and it seems perfectly 
clear that her opposition to the present 
application proceeds not from any genuine 
regard- for the welfare of the boy or 
any apprehension of harm to him but 
from a, desire to put pressure upon the 
petitioner to recognise her own claims. 
I dismiss the appeal with costs. 


D. Appeal dismissed. 


. -ABDUL NABI V. AJMAT HUSSEN (NAG.) 


mezits of the case, the 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT f 
Second Civil Appeal No. 23-B of 1933 
January 29, 1935 
STAPLES, A. J. O. 
ABDUL NABI AND OTHERS—ĪEFENDANTS — 
APPELLANTS < 


VETSUS 
Syed AJMAT HUSSEN—PLAINTIFE— 
RESPONDENT 

Muhammadan Law—Marriage—Kazi, if necessary 
for Muhammadan marriage—Custom (Berar)—Kazi, 
if can recover dues in respect of marriage whether 
called or not—Custom, if valid- Hereditary kazi— 
Right to prevent others officiating as kazi—Fees paid 
to such persons— Whether recoverable by hereditary 
kazi. 

According to Muhammadan Lawa Muhammadan 
can have his marriage performed without a kazi. 
Strictly speaking, there is no priesthood under 
Muhammadan Law, and the kazi 
Officer appointed by the State to perform functions, 
which in other religions would be performed bya 
priest. Marriage, moreover, is really a civil contract, 
and no priestor kazi is necessary for its perform- 
ance, : 

There isa custom in Berar according towhich a 
kazi can recover dues in respect of a marriage whe- 
ther he is called or not and the hereditary kazi has 
the right to perform marriages and to prevent other 
persons officiating as kazi at Muhammadan mar- 
riage fin ths locality. Further, anyone who ected as 
kazi, contrary tothe custom, would be liable and 
the watandar kazi would be entitled to recover the 
fees paid to such person for officiating as kazi, as 
otberwise his hereditary and exclusive right would 
be of no avail. : 


8.0. A. against the decree inthe Court 
of the Additional District Judge, Daryapur, 
dated December 23, 1932, in Civil Appeal 
‘No. 31 of 1932 arising outof Civil Suit 
No. 396 of 1930, in the Court of the Sub- 
Judge, Second Class, Daryapur, dated 
March 31, 1932. 


Messrs. A. Razak and D. T. Mangalmurti, 
forthe Appellants. 

Mr. P. S. Kotval, for the Respondent. 

Judgment.—This appeal and Second 
Appeal No. 24-B of 1933 are by two parties 
of Mussalmans residing at. Anjangaon in 
the Daryapur talug of the Amraoti District, 
who were defendants in two suits brought, 
by the respondent Syed Ajmat Hussein, 
the Kazi of Ellichpur. The suits were 
brought for injunctions prohibiting the 
defendants from officiating as Kazi at-the 
time of marriage or other functions and 
for recovery of fees which were taken by 
the defendants for so officiating. A decree 
was passed infavour of the plaintiff in 
both suits, and appeals preferred by the 
defendants were dismissed by the Ad- 
ditional District Judge. The defendants 


__have now preferred these second appeals, 


is only a Civil- 
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The appeals were heard together and this 
judgment will govern both. 

The facts are for the most part admitted. 
The plaintiff-respondent is the watandar 
Kazi at Ellichpur and he claimed that he 
alone had the right to officiate as Kazt- 
‘within the specified area, which included 
Anjangaon and further that he had the 
exclusive right to receive fees for 50° 
officiating at marriage and other ceremo- 
nies, The first defendant Abdul Nabi in 
one suit and the first defendant Nadirshab, 
in the other suit officiated at certain 
marriages, and the other defendants are 
alleged to have instigated them in 
doing so. The respondent, therefore, 
brought the suits for recovery of the fees, 
which were paid at those marriages, and 
for an injunction restraining them from 
officiating at marriages or any other 
ceremonies in the future. The first 
defendant in each suit admitted officiating 
as Kazi at marriages, butdenied that they. 
received any fees, whilst the other defend- 
ants denied that they colluded with the 
first defendant. The chief contentions 
however, raised were that no Kazi was 
necessary for the valid. performance of a 
Muhammadan marriage, that the claim 
put forward by the  plaintiff-respondent 
was untenable and against the law of 
Islam and that there was no obligation to 
pay fees to the Kazi who officiated, and 
that such fees could not be enforced.* It 
was further alleged that the Muhammadan 
Law did not regard the office of Kazi 
as hereditary or transferable and that 
no sanction of the Government of India 
could make it so. 

In appeal the learned Counsel for the 
appellants has stated the four questions 
for determination as follows:— 

1. Can a Muhammadan havea marriage 
performed without a Kazi? 

9, Is there any custom . in Berar 
according to which a Kazi can 
recover dues in respect of a 
marriage, whether he is called or 
not? ` 

Is such a custom valid ? 

Is any person who is called into 
perform a marriage also liable to 
pay the dues? 

On the first question there can be no 
doubt that according to Muhammadan 
Law a Muhammadan can have his marriage 
performed without a Kazi. Strictly 
speaking, there is no priesthood under 
Muhammadan Law, and the Kazi is only 
a civil office? appointed by the State to 


3. 
. 4. 
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‘moreover, is really æ civil 


-lower Courts, and, 


‘cited Kasamkhan 
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perform functions, which in other religions 
would be performed by a priest. Marriage 
contract, and 
uo priest or Kazi ig necessary for its 
performance. In this connection I would 
refer to Wilson's Anglo-Muhammadan Law, 
p. 99, fifth edition. 

The real crux in the 
however, is the decision 
and third questions. That there is such 
custom in Berar has been abundantly - 
proved by the evidence, 


present case, 
of the second 


therefore, the question 
to be ‘determined is whether sucha 
custom is valid. The learned Counsel for 
the appellants strenuously contended 
that it was invalid as being repugnant 
to the general principles of Muhammadan 
Law, andin support of his contention he 
v. Abdulla (1) and ` 
Sheikh Ummar v. Budan Khan (2). Asa 
general proposition this contention is no 
doubt correct, and the custom is inconsistent 
with Muhammadan Law, on the other 
hand, in the Central Provinces it would 
seem that the matter is governed bys. 5 
of the Central Provinces Laws Act, XX 
of 1875, which is cited at op. 7of the 
Principles of Muhammadan Law, tenth 
edition, by D.F. Mulla. According to the 
proviso in that section the custom, whén 
proved,- would be binding and would be 
given effect to, even though it is contrary 
to the principles of Muhammadan Law. 
I cannot find that the Central Provinces 
Laws Act has been applied to Berar, but 
I think the analogy may be applied, 
especially when the custom has been 
held to have been so uniform and to 
have prevailed for so long a time asis 
proved-in the present case. 

‘Theré is no reported decision of this 


“Court in the matter. A reference was made 
“to the decision in Wajiruddin v. Shahabud- 


din 57 Ind. Cas, 618 (3), but the judgmentin 
that case is ton brief to be of much 
assistance, and the custom in question 
has not been considered. In Second 
Appeal No. 614 of 1912, which was from- 
the Bhandara District, Drake-Brockman, 
J. C., following Ameer Ali, held that the 
plaintiff had no indefeasible right in that 


“case to officiate as Kazi at marriages or 


to claim fees, whether he officiated or not. 
The question of the validity of the custom 
was not really discussed. On the other - 


- (1) 93 Ind; Cas, 135; 50 B 133: 28 Bam. LR 40° A I 
R 1926 Bom: 193. 
(2)25 Ind. Cas. 898; 37 M 228, 
(3) 57 Ind, Oas, 618. 
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hand, in the judgments, copies of which 
have been filed in the presen case as 
Exs. P-6 ith 
such custom was valid in Berar and that 
tho hereditary Kazi had the right to 
perform marriages and could prevent other 
persons officiating as Kazi at marriages. 

I would agree with the view put 
forward by Baker, J. O. in the judgment 
Ex. P-8, and I hold that the custom, 
which has been proved to have prevailed 
continuously and for a long period, must 
prevail and that the hereditary Kazi has 
the right to perform marriages and to 
prevent other persons officiating as Kazi 
at Muhammadan marriages in the locality. 
On this finding I would further hold that 
anyone, whoacted as Kazi, contrary to 
the custom, would be liable and that 
the respondent as the watandar Kazi would 
be -entitled to recover the fees paid to 
such person for officiating as Kazi, otherwise 
his hereditary and exclusive right would 

of no avail. . 
pe therefore, uphold the decision of the 
lower Appellate Court and dismiss the 
appeals. Costs of the appeals will be 
borne by the appellants. Other costs-as 
ordered by the lower Appellate Court, 


N. Appeals dismissed. 


OUDH CHIEF COURT - as 
| Second Civil Appeal No. 167 of 1983 
May 1, 1935 
Kine, ©. J. AND Zta-uL-Hasan, J. 
WARID ALI AND ANOTHER— 
PLAINTIFGS—A PPELLANTS 
VeETSUS 
MAHBOOB ALI KHAN—Derenpant 
— RESPONDENT 

Limitation Act (IX of 1803), Sch I, Arts, 134, 112— 
Art. 134, whether applicable to wakf—Representative 
suit for possession—Allegation of unlawful „possession 
“by defendant—Limitation— Cause of aciton, when 
P rtiole 134 of the Limitation Act, does not apply 
-to Muslim wakfs because neither the sajjadanachin 
nor the mutawallit has any right inthe property 
belonging to the wakf; the property is not vested 
in him but in God. Vidya Varuthi Thirtha v, 
Balwsami Ayyar (1), relied on, | 

A representative suit on behalf of the Muslim 
community for possession of a portion of a plot, 
belonging toa graveyard by demolition of construc- 
tions made thereon by the defendant on the allega- 
tion that he had taken unlawful Possession of the 
land in suit and had built upon it without any 
right, is governed by Art. 112, Limitation Act and 
limitation commences from the date of disposses- 
sion of the Muslim public and not from the date of 
the death ofthe manager or takiadar who alienated 
the er Raw Charan Das v. Naurangi Lal (6), 
not applied. 4 

5,0. A. against the order of the Sub- 





and P-8, it has been held that - 
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Judge of Mohanlalganj, Lucknow, dated 
March 15, 1933. 

Mr. S. C. Das for Mr. Ghulam Hasan, for 
the Appellants. 

Messrs. k. K. Srivastava and Habib Ali 
Khan, for the Respondent. 


Judgment.—In Mohalla Gclaganj, 
Lucknow City, plot No. 330, was formerly 
a graveyard of Muslims. It was closed 
for burial purposes by the Municipality in 
1870. The suit from which this second 
appeal has arisen was brought by Wahid 
Ali and Hashmatullah, appellants, as a 
representative suit on behalf of the Muslim 
community for possession of a portion of 
plot No. 330, by demolition of construc- 
tions mede thereon by the defendant 
Mahbub Ali Khan on the allegation that 
the defendant had taken unlawful posses- 
sion of the land in suit and had built upon 
it without any right, 

The defendant denied that plot No. 830 
was a graveyard and pleaded that even 
if it was a graveyard, he had dequired title 
to the land in question by adverse posses- 
sion for more than twelve years, 

Both the Courts below have found that 
the land in suit forms part of a public 
graveyard which was wakf property but 
both have dismissed the plaintiffs’ suit on 
the ground that it was barred by Art. 134 of 
re First Schedule of the Indian Limitation 

ct. 
The plaintiffs bring this appeal and the 
only question is whether or not the suit 
was barred by time. 

It appears that plot No. 330 was recorded 
as agraveyard in the first regular settlement 
and one Husain Shah was at that time the 
takiadar. In 1912, one Lal Muhammad 
sold the materials of a house to one Amir 
Ali by sale-deed Ex. B.|, In 1915, Muham- 
mad Husain, son of Husain Shah sold the 
site of the house by Ex. B-2 to Jawad Ali 
nephew of Amir Ali, In 1926, Jawad Ali 
sold a khandhal or ruined house by sale- 
deed Ex. B 3 tothe defendant respondent. 
The lower Appellate Court has found that 
all the three sale-deeds Exs. B-1 to B-3 
relate to the land and house in question. 
This finding has not been seriously challeng- 
ed before us. On this finding the learned 
Subordinate Judge has held the suit to be 
time-barred under Art. 134 of the Indian 
Limitation Act, 

It is contended before us that the lower 
Court was wrong in applying Art. 134, to 
the present suit. This is no doubt correct. 
In the case of Vidya Varuthi. Thirtha v, 
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Balusamt Ayyar, (L. R. 48 I. A. 802) (1), it 
was held by their Lordships of the Judicial 
Committee that Art. 134, of the Indian Limi- 
tation Act did not apply to Muslim wakfs. 
Dealing with the expressions ‘conveyed by 


trust’ and ‘trustee’ used in Art. 131, their- 


Lordships point out that: 

“ Neither the sajjadanashin nor the mutawalii has 
any right in the property belonging to the wakf; 
the property is not vestedin him and he is not à 
trustee in the technical sense.” 

Again at p. 315*, they say :— 

Neither under the Hindu Law nor in the Muham- 
madan system is any property ‘conveyed’ to a shebait 
ora mutawalli, in the case of a dedication. Nor is 
any property vested in him ; whatever property he 
holds for the idol or the institution he holds as 
manager with certain beneficial interests regulated 
by custom and usage. 
the moment a wakf is created allrights of property 
pass out of the wakf, and vest in God Almighty, 
The curator, whether called mutawallé or sajjada- 
nashin, or by any other name, is merely a manager, 
He is certainly not a ‘trustee’ as understood in the 

-English system.” T : i 

Further on, their Lordships dissent from 
the decisions in the cases of Dattagiri v. 
Dattatraya (I. L. R. 27 Bom. 363) (2), Behari 
Lal v. Muhammad Muttaki, (I. L. R. 20 AH. 
482) (3) and Nilmony Singh y. Jagabandhu 
Roy, (I. L. R. 23 Oal, 536) (4), in which the 
Bombay, Allahabad and Oalcutia High 
Courts held that persons holding properties 

‘generally for Hindu and Muhammadan 
‘Teligious purposes. are to be treated as 
trustees. In the case of Abdur Rahim v. 
Narayan Dis Aurora, (L. R. 50 I. A. 84) (5), 
it was also held that Art. 134 of the Indian 
Limitation Act did not apply to a wakf.. 

Ii is thus clear that the present suit is 
not governed by Art. 134 of the Indian 
Limitation Act and the question is which 
Article applies to it. In our opinion the 
case is governed by Art. 142, which runs 
as follows :— 

“For possession of im- Twelve 
moveable property when the years 
plaintiff while in posses- 
sion of fhe property, bas 
been dispossessed or has. 
discontinued the posses- 


dispossession or 
discontinuance.” 


Blon. 

This Article is clearly applicable as the 
plaintifs or the Muslim community whom 

(1) 65 Ind. Cas. 161; 481 A 302; (1921) MW N 
449; 41 MLJ 316; 44 M831; 3U P L R(P O) 62: 
15 LW 78; 30ML T 66; 3P L T215;26 0 WN 
537; 24 Bom. L R 629;20A LJ 497; ALR 1922 PO 
123 (P O © 

(2) 27 B 363. 

(3} 20 A 482, ; 

(4)23 O 536, Mg f 

(5) TL Ind. Oas. 646: 591A 84; A IR1993P 0 
dd; 17L W 509; 32MLT 153; 44 ML J 624: 25 
Bom, L R 670; (1923) M W N 441; 38 Or, L-J-319; 
280 WN 121; 50 O 329 (P 0). i erat EN 
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they represent were dispossessed of the land 
-in- question belonging to the graveyard by 
the erectionjof a house thereon. As it has 
been found that a house has stood on the 
land in suit from before 1912, the disposses- 
sion must also be deemed tohave occurred 
prior to 191%. Therefore, the suit is barred 
‘even under/Art. 142 of the Limitation Act. 

It was urged on behalf of the appellants 
that limitation must be reckoned not from 
the date of transfer of the land or of dis- 
possession of the Muslim public but from the 
date of the! death of the manager or takiadar 
who alienated the land and reliance was 
-placed for ihis contention on the Privy 
‘Council ¢ase of Ram Charan Das vV. 
Naurangi| Lal, (10 O. W. N. 455) (6), but 
that case [related to a transfer made by the 
‘mahant of a math and cannot be applicable 
‘to the case of a Muslim wakf, At p. 460%, 
their Lordships say :— 

“In other words a mahant has power (apart 
from any question of necessity) to create an interest 
which will continue to the math which will continue 
during his/own life, or to put it perhaps correctly, 
which will continue during his tenure of office of 
mahant ofi tho math with the result that adverse 


possession! of the particular property will only 


commence! when the mahant who had disposed of i 
ceases to be mahant by death or otherwise," = 
This reasoning is inapplicable to the 
case of |a Muslim wakf in. which the prop- 
erty is | vested in God and in which the 
mutawaqlli has no power of alienation. The 
‘view we have taken is supported by the - 
- case of] Makant Ramrup Gir v. Lal Chand 
Marwari, (I. L. R. 1 Pat. 475) (7), relied on by 
the learned Counsel for the appellant himself 
“in which a distinction is made between 
a case in which property is vested in. the 
juridical person and the mahant is only the 
representative or manager and that where 
„the title is in the mahant or shebait and in 
which it was held that in the former case, 
the suit must be brought within twelve 
years from the date of the alienation while 
in the latter the possession of the ‘alienee 
- becomes adverse to the successors of the 
alienor only from the death of the latter. ` ` 


It was further contended that the period 
of the possession of Amir Ali or Jawad Ali 
_should not be added or ‘tacked’ to that 
.of the defendant respondent and_ in this 
connection reliance was. placed on the 
(6) 142 Ind, Oas, 214; 100 W N 455; Ind. Rul 
- (1933) P O 58; 14 PLT 185; A I R1933 P O75; 
37 LW 512; 64 ML J 505; (1933) M W N 272; 37 
O WN 541; (1933) A-L J 327;.51 OL 3229. 13 
Pat! 251; 35 Bom, L R 530: 17RD 754 (PO) ©’ - 
(i) 67 Ind. Cas, 401; 1 Pat, 475; 3 L 1352; AL 
-R 192 Pat; 243 : Wi 
#Page of 100 W N—[Hd], 0” Ke = 
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following remark in the case of Secretary of 
State for India in Council v. Débendra Lal 
Khan, (L. R. 611. A. 78, atp. 89) (8)— 

“It is true that the periods of possession of a 
series of independent trespassers cannot be added 
together and utilized by the. last possessor to make 
up the statutory total period of adverse possession;”” 
but inthe present case Amir Ali, Jawad 

, Ali and the defendant respondent cannot be 
looked upon as ‘independent trespassers" 
asthe respondent has derived his title from 
the..othe two. 

The result is that we agree with the 
Courts below in holding that the suit of the 
plaintiffs appellants was barred by time. 
The appeal is, therefore, dismissed with costs, 

D. | Appeal dismissed. 

(8) 147 Ind. Cas, 545; 6LIA 78 at p.€9; 6RPO 

-49; 11 O W N96; A IR 1934 P 0 23:66 ML J 
134; (1934) M W N1€5; 39L W 257; 36 Bom. LR 
249; 38C W N 225; (1931) A LJ153; 590 LJ 56; 

61 0 262 0), fig 
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: exe. . versu 
. PAQHUŞAO AND OTHERS—PLAINTITF3— 
DEE RESPONDENTS i 
Contract Act (IX of 1872), 8, 124—Sale—Vendee 
Te agreeing-to.-pay to vendor's creditor--Contract of 
è indeminity-—Cause of action for vendor, when arises 
+ —Mere incurring of pecuniary obligation by acknow- 
<: ledgment “of: liability—Whether sufficient to maintain 
suit by vendor against vendee. : 
.. ~ Where under the terms of a sale deed, the con- 
= :./gideration is to' be paid bythe vendee toa creditor 
~- “of the “vendors, the agreement by the vendee is a 
contract of indemnity as defined in s. 124, Ooutract 
~ Act. The indemnifier cannot be called on to make 
good his promise until the indemnified has incurred 
actual loss, The loss can be incurred by making pay- 


Miscellaneous 
ere March 


z 
Pi 





‘ment of the debt which the indemnifier undertook to . 


pay, or by a-transfer of property which is taken as an 
equivalent. of money and not merely by incurring 
of pecuniary obligation in the shape of a bond, pro- 
missory note, or an acknowledgment of Hability. The 
wendors can have a cause of action against the ven- 
dee on the contract of indemnity contained in the sale 
deed only when they make an actual payment to 
the creditor of the amount which was due to him 
at the'date ofthe sale and which the vendee had 
undertaken to pay or when the creditor sues the 
“ vendors.and obtains a decres against them for it, 
Anwar Khan v. Gulam Kasam (1), Vinayakrao v. 
Shripatrao (2) and Bhanji Undraji v. Govind Atma- 
-ram (3), applied, ` 
- -Mis. A. against an order in C. A. No. 123 
of 1933 in the Court of the District Judge, 
Wasdha, dated March 22, 1934; arising out 


“of the deciston in Civil Suit-No. 78 of 1933- 


in the Court of the First’Sub-Judge, Second 
“Class, Wardha, dated August 30,1933. . 


.Budhmal and Rs. 700 to Ganeshdas. 


Tate due to him from them. 


15610 


“Mr. D. V. Gharpurey, for the Appellant. 
Mr. D. N. Khare, R. B., for the Respond- 
ents. =“. E 
Judgment.—The facts giving rise to 
this appeal are shortly these. On June 22, 
1930 the plaintiffs had sold theit two 
malik makbuza fields to tke defendant for a 
consideration of Rs. 1,200. Under the terms 
of the sale the consideration of Rs. 1;200 
was to be paid by the defendant to two 
creditors of the plaintiffs, viz., Rs. 500 to 
No 
time limit, was, however, fixed for the 
discharge of this liability incurred by the 
defendant for payment to the Plaintiffs’ 
creditors, The defendant paid to Budhmal: 
the debt to him from the plaintiffs but 
did not pay anything to Ganeshdas in spite ` 


-of the demand on the part of the plaintiffs 
to doso. “Ultimately the plaintiffs passed 


an acknowledgment in favour of Ganeshdas 
agreeing to pay Rs, T00 and interest there- 
on at Re. 1 per cent. per mensem compound: 
Thereafter 
the plaintiffs instituted the suit, oub of 


-which this appeal arises, to recover from the 


defendant Rs, 700 which he failed to pay to 
Ganeshdas and Rs. 285 interest on the 
above from June 22, 1930, to June 221933, . 
(the date of suit) at Re. 1 per cent. per., 
mensum compound. In para. 2 of the- 
plaint it -was alleged that the cause ‘.of 
action for the- suit arose on or -aboit: - 
June 22, 1920, which is admittedly the date, 
on which the sale deed of their two fileds 
was executed by the plaintiffs in favour of 
the defendant. a 
The defendant raised a preliminary ob- 
jection that the suit was premature asa 
mere acknowledgment of the debt due to 
Ganeshdas by the plaintiffs was not a pay- 
ment of the debt giving rise to any cause 


_of action to recover the amount from the 


defendant unde?.the terms of the sale deed. 
Both the Courts below concurred in holding 
that the suit being. merely to. recover the 
amount of the balance of the purchase 
money was not premature and therefore 
not untenable. The lower Appellate Court 
accordingly .took further pleadings of 
the parties and remanded the case . for 
further trial. a: 

It is against this remand order that the 
defendant has filed the present appeal and 
I have no doubt that it must succeed. The 
agreement by the defendant, as contained 


‘in the: gale deed, to pay to Ganeshdas 


Rs. 700, which the plaintifs owed to him, 
was clearly a contract, of indemnity as 


‘defined in g. 124 of the Indian Ooniract 


e 


"~ 
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fier could not: be called on to make. good 
bis promise until’ the indemnified had 
incurred actual loss. The loss could; how- 
ever, be incurred by making payment of. 
the debt which the indemnitier undertook 
to pay, or-by a transfer of property which 
is taken as an equivalent of money and not 
merely by incurring of pecuniary obliga- 
tiom in the shape of a bond, promissory 
note, or acknowledgment of liability. This 
principle was applied by this ‘Court in the 
pace oi Anuwarkhan v. Gulam Kasam 
1) o i 
-In Vinayakrao v. Shripatrao (2) it was 
held that the cause of action to recover 
money from the defendant vendee, which 


he had undertaken to pay to the plaintiff's 


creditor, arose after the creditor had used 
the plaintiff and the latter had executed in 
favour of the creditor a new mortgage. The 
plaintiffs in the present case could not 
therefore base their cause of action on the 
date when they executed the sale deed in 
favour.of the defendant. The same princi- 
ple was affirmed by a Bench of this Court in 
Bhanji Undraji v. Govind Atmaram (3) 
where it islaid down that when a vendee 
agrees, to pay the consideration of the sale to 
the vendor's creditor and nodate is fixed for 
“the payment, the cause of action for the 
breach’ of this covenant arises not on the 
date-sf-the sale but on the date when the 
money was actually recovered from the 
vendor. T | 
Undoubtedly the Patna High Court in 
Ram Rachhya Singh Thakur v. Raghunath 
Prasad Misser (4) takes the view that a 
plaintiff is entitled to sue and recover the 
amount which the defendant had agreed to 
pay to third parties and that he is not 
pound to show that he was in any way 
damnified by the failure of the defendant 
to pay the sums left with him upon a sale, 
but also holds that the cause of action for 
the recovery of the amount would arise on 
a date when either there was a repudiation 
of the liability under the contract of sale or 
when the contract had become impossible 
of performance on account of the vendor's 
debt having been satisfied. As 2 matter 
of fact the vendor's debt in the case before 
the Patna High Court was satisfied by 
actual payment and not by a mere renewal 


(1) 50 Ind, Cas, 611; 15 N L R78, ee, 
JB) 97 Ind.Cas, 185; A I R 1926 Nag 429; 9NLI 


(3) 149 Ind, Cas, 1200; 29N LR 208; A TR 19337 


| Oas. 244; 8-Pat, 860; A I R1930 Pat. 
(1930) Pat, 196, ; ; i 


) 
46; Ind, Rul. 
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by way of acknowledgment åa was done in 
the present case, The payment of the 
debt must, therefore, be taken to have 
dampified the/plaintiff in the Patna case or 
rendered the contract of indemnity imposs:- 


‘ble of performance. 


For the -yeasons"‘given above I hold that 
the plaintifs) present suit is premature 
and untenable. They would undoubtedly 
have a cause of action against the defend- 
ant, on the contract of indemnity contained. 
in the sale deed only when they make ana 
actual payment to Ganeshdas of the amount 
which was due “to him at the date of the 
sale and which the defendant had under- 
taken to pay or when Ganeshdas sued the 
plaintiffs and obtains a decree against them 
for it. Thel result is that I accept this 


-appeal, set aside the order of remand and 


“dismiss the plaintiffs’ suit as premature 
with costs inall the three Courts, -As. the 
Case was decided on.a preliminary ‘point 
only 3th Pleader's fee will be allowed., 

Ne 4 Appeal accepted. 
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BASANT LAL AND OTHERS— DEFENDANTE, SA 
| a . Sd 


— RESPONDENTS --... 


Oudh Rent Act (XXII of 


= Liability to account where collections. are less than 
_his own share. ; ae 

Per Full Bench.—'Though a co-sharer who haa col- ~ 
lected lessthan his own share cannot “always be 
made liable to render accounts and to surrender a . 
portion of the amount collected by, himi to the other 
co-sharers, he should be so made Hable in cases in 
which on account of special reasons, justice and” 
equity require it. [p.100, col. 2. - e A 

Per Division Bench.—The word “ lambardar ”, as 
used in cl.j 15 of s. 108 of the Oudh Rent Act,. 
refers tol! a -person who has been appointed” 
as such by, an order of the Revenve Oourt. [p: 96, 
col, 2. aa 

Per ling, C. J.—Where the lambardar is the only 
co-sharer ‘entitled to make collections, ifhe had: 
performed! his duties and exercised his powers, the~ 
plaintiff co-sharer can recover his share of profits - 
from the-llambardar. But where the lambardar ` 
delegates [his rights and duties to other co-sharers, 
the ‘latter cannot be, said to have “ usurped "4 the 





rights ofthe lambardar because he expressly ated .- 


“to permit them to make collections of rent in the? 

village. -The lambardar remains lambardar only in | 

name while the other co-sharers per form his dutieg ` 
| ii : 


1 
1 
i 


18F6), 8.. 108, cl. i5—" 
Co-sharer making collections on behalf of lambardar* `, 


# 


ia 


x 


96 NAWAB ALI KHAN v. BASANT LAL (OUDH). -` 156I G 


-and exercise his rights. Whatever collections are Both the lower Courts have ‘disallowed the 
made in the village the plaintiff co-sharer 1s clearly. plaintifs’ claim ‘for profita in respect of 


entitled to recover his share of prefits (calculated on 
collections)from the other co-sharers who were fulfilling 
the lambardar's duties with the lambardar' s consent. 


1336 asli on thes ground that- the plaintiff 
was not a -cc-sharer in possession during 


lf a co- -sharer, takes it upon himself {o exercise the that year.’ As regards the remaining two 
lambardar's‘ powers in the matter of collecting rerts,- years, 1337 and 1338 Fasli, the trial Court 
3 


he renders himself liable to account ‘to the - other’ 


co-sharers and to pay them their share-of the profits, found that mo collections were made during 


They must pay to the plaintiff co-sharer his share- those years, either by ihe plaintiff or by the- 


of profits, based on actual collections, whatever the 


lambardar, Mirza Muhammed Haider. It 


amount ‘collected may have been. It isno answertor2 fur ther found that the defendants Nos. 1 


the plaintiff's claim to say that he might have mäda; X 
his own còllections to the extent of his share, . 

The rights and duties of the lambardar are of a per 
sonal character and are not capable: ‘of being delegated 
‘to another. A lambardar can? ‘fet through an 
‘agent but in such cases the agent7is under no Liabili- 

"ty to the cc- -sbarers. On the other hand the lambar- 
dar as principal is responsible for the acts of his 
agents. No decree for profitscan be made against 
them for collections madeas such agents, by the 
Revenue Court under s. 108, cl. 15 of the Oudh Rent 
Act. A suit under this section against alambardar 
can bemaintained only against the particular indi- 
vidual appointed as such and not against aby other 
pérson as his representative. i 

Asa general rule, a cc-sharer who is nòt the lam- 
bardar of the village being under no obligation 
towards the other co-sharer, to collect the rent, cannot 
be made to surrender any portion ofthe amount he 
has collected to another co-sharer, if his collections 
“do not exceed his own share of the profits, yet it is 
conceivable that there may becases in which on 
account ofa. constructive trust or other special rea- 
“Bong, justico -and equity may require that a co-sharer 
should share his collections with the other co-sharers 
even though his collections do not exceed- his own 
share of profits, [p. 101, col. 1.]. 


- [Case-law referred to.] 


_ B. R. A. against a decree of the District 
Judge, Lucknow, dated February 11, 1933, 
setting aside the decree of the Assistant 
1932. First Class, dated September 24, 
1932 - E i 


‘+ Order of Reference to a- 
Co ag Full Bench. ` 


Srivastava and Thomas, JJ —(Jani- 
ary 11, 1935).— This is a second appeal 
_ arising out ofa suit under s.108,cl. 15 of 
` the Oudh Rent Act., : 


‘The plaintiff-appellant has acquired by 
purchase a three annas share in village 
_Piareypur, Pargana Kakori, Tahsil and 
“District. Lucknow, and the defendants- 
# respondents, Nos. 1 and 2, are co-sharers.to 
the extent of twelve annas-in the. said 


n 


.and 2 had collected a sum of Rs. 1,944-14-6 


and accordingly gave the plaintiff a decree 
fora _three-sixteenth share out of this 
amount. On appeal, the learned District 
Judge held that as the amount, collected 
by the defendants Nos. 1 and 2 was not in 
excess of the share of profits to which they 
were entitled, the plaintiff was not entitled 
to get any share of it from them. 

In the first place, the learned Counsel 
for the plaintiff has impugned the finding 
of ihe lower Courts about the plaintiff 
having no title to profits in respect of 1336 
Fasli. Weare of opinion that.the finding 


is quite correct. -It is not disputed, and is 


fully borne out by the plaintiff's own appli- 
cation, Ex. A-2, that the plaintiff did not 
get possession. from his mortgagee until 
1337 Fasli. We must, therefore, uphold the 
finding of the lower Courts on this point. 


Next, it was also argued that the defend- 
ants-appellants ‘?) had usurped the functions 
of the lambardar, and must, in the circum- 
-stances of the case, be treated a8. in the 
position of a lambardar, This contention 
also appears to us to ke without substance. 
The word ‘‘lambardar’, as used.in ch. 15 of 
‘gs. 108 of the Oudh Rent Act, in.ourtopinion, 
refers to a person who has beèii- appointed 
as such by an order of the Revenue Court. 
As admittedly the defendants Nos. land 2 
have not been appointed lambardars, and 
-the -person so appointed i is defendant No. 3, 
therefore, we are also in agreement with the 
lower Appellate Court that the present 
suit, as againėt: defendants Nos,1 and 2, 
cannot be treated as a suit against a 
lambardar. 4 ! 


Lastly, the . question is whether the 
defendants Nos. 1 and 2 are liable to 
account to the plaintiff for a share of the 


-village. Defendant No. 3 Mirza Muham- collections made . by them, even though 
“mad ‘Haider is the co-sharer of the remain- such collections. may , not be in excess- of 


‘ing one anna. and is also the lambardar. 


the share to which ihey are entitled. The 


The plaintiff's case was that the defendants plaintiff's contention ‚that he is entitled to 
had miade collections but had not rendered call thé defendants Nos. 1 and 2 to account, 
any account to him. ` He, therefore, claimed even though. the eollections made by them 
that: accounts be taken and he be givena are less than their ‘share of” profits is 
„decree for the ashara of Profits due to him. supported bya dedek, ofa*Bench of this 


A * 


af 
l 


` this, 


A~n 
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Court in Rukmangad Singh v. Balbhaddra 
Prasad (A. I. R:1928 Oudh 9), (1) which 
was followed by- another Bench in 
Nageshwar Singh ¥. Sripal Singh (10 O. W. 
N. 1286) (2). -The learned Counsel for the 
respondents disputes the correctness of 
these decisions. He has forcibly contended 
that ifa co-sharer, whois not a lambardar, 


has collected amounts which are less than. 
no obligation toz- 


his share, hə is under 
render an account to his other ‘co-sharers, or 
to surrender any portion of his collections 
to them. Reference has also been made by 
him to the decision of the late Judicial 
Commissioner's Court in Kalka Singh v. 
Rai Jwala Prasad (190. C. 326) (3). This 
case fully supports the respondents’ conten: 
tion. The question thus raised appears 
to us to ba one of considerable importance 
which can frequently arise in suits for 
profits. We think it, therefore, desirable 
that in this state of conflict of decisions in 
the. Province and because the correctness 
of two Bench rulings of this Court is 
questioned, we should refer the question for 
decision toa Full Bench. We accordingly 
refer the following question under s. 14 (1) 
of the Oudh Courts Act for decision to a Full 
Bench:—. 

Is aco-sharer, who is not a lambardar, 
liable to render accounts, and to surrender 
any portionof the amount collected by him 
to the other co-sharers if his collections do 
not exceed-his own share of profits ? 

Messrs,” Zahur Ahmad and Hakim 
Uddiù tot the Appellant. 

_ Méssré:M. Wasim, Ganesh Prasad, Ali 
Hasan dnd Data Prasad Khare, for the-Res- 
pondents.; © ° 

Judgment ofthe Full Bench. . 

Zia-u!-Hasan, J.—(March 23, 1935) —In 
second rent appeal the following 
question has been referred to the Full 
Bench:— i 

Is a cosharer who is not a lambarJar liable 
to render accounts and to surreader any portion of 
the amount collected by hin to the other co-sharers 
if his collections do not exceed his own share of 
profits ? 

The question has been formulated in a 
general way but it seems necessary to give 
the facts of ths case. They are as fol- 
lows:— 

Respondent No. 3 was originally pro- 
prietor of the entire village of Piareypur, 
Parganı Kakori, Districts Lucknow. Oa 


Februar, 7, 1919, he sold _a-six annas share 
(1) 111 Ind. Cas, 264: A TR 1923 Oudh 9. : 
(2) 159 Ind.” Cas, 437; 10 OWN 1236; LR1d A 

(0) 408; 8 Luck. 665; AIR 1934 Oudh + 189;6R O 

655; 17 RD 546. , | 

°(3) 38 Ind, Oaa. 89;°19 O G 326, 
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of the village to respondents Nos. 1 and 2.” 
‘Subsequently he sold another six annas 
share to the, said respondents and out of 
the four annas share which remained tu 
him, he made-a usufructuary mortgage of 
three annas eleven pies tothe said respon- 
dents. On September 25, 1928, Ke sold the 
equity of redemption in three annas share 
to the plaintiff-appellant who deposited the’ 
“mértgage money due to respondents Nos. 1 
‘and’ 2 and redeemed the mortgage. He 
then brought a suit: for profits relating to 
the years 1336860 1333 Fasli not only. 
against respondént, No. 8:who was the 
lambardar but also against respondents 
Nos. 1 and 2, The defence of respondents 
Nos, 1 and 2 was that the plaintiff was 
not entitled to profits in respect of 1336 
Fasli and that they were not liable for 1337 
and 1338 Fasli also asinthese years their 
collections did not amount even to + their 
owa share in the village. 4 ih. 

The trial Court held that theplaintif was 
not entitled to profits for 1336 Fasli but 
finding that respondents Nos. 1 and 2 
had collected a sum of Rs. 3,944-14-6 in 1337 
and 1338 Fasli gave the plaintiff a decree 
against them for three-sixteenths of this 
amount. The defendants-respondents ap- 
pealed tothe District Judge who decreed 
the appeal and held that the plaintiff was ` 
not entitled to recover anything from 
respondénts Nos. 1 and 2. Thereupon the 
plaintiff filed a second appeal in this 
Court which came on for hearing before 
two learned Judges who referred the ques- 
tion stated above for decision by the Full 
Bench. ; 

On aconsideration of all the facts end 
the authorities laid before us, I am of 
opinion that no hard and fast rule applic- 
able to all cases can be laid down in 
respect of the liability to account of a 
Go-sharer whose collections do not exceed his 
own share of profits. While generally 
speaking it seems unreasonable that a 
co-sharer who has madeicollections which do 
not come up to his own share of proits would 
be made liable to share those collections 
with his co-sharers, cases may arisa in 
which it would be but fair and equitable 
that he should be mate liable. 

Coming to the authorities to which we 
were referred, I find that the cas33 of 
Nageshwar Singh v. Sripal Singh (10 O. W 
N., 1286) (2), and Ruknangad Singh- v, 
Balbhaddra Prasad, A. I. R.1928 Oudh 9 (1% 
relied on by the learned Advos»łe for lhe 
‘appellant do not help him ‘much. - All 
that was held in those cases was-that if 
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®ny co-sharer is found to have collected 
‘sess than his share out of the total col- 
ections and the otHer co-sharers to have 
collected more than their shares, the former 
should be held entitled to call upon the 
latter to account for the same. In neither 
of those cases was a co-sharer, who had 
collected less than his own share, made 
” Hable to account to the other co-sharers. 
In fact, in the case of Nageshwar Singh 
v. Sripal Singh (10 O. W.N. 1286) (2), 
Mr. Justice Kisch was of opinion that 
co-sharers who had collected a little more 
than their proportionate share of the 
rent were not liable to account for their 
‘Collections though this finding was reversed 
by Raza and Nanavutty, JJ. in an appeal 
‘under s. 12 (2)-of the Oudh Courts Act. 
At. any rate these two cases do not 
support the contention that the respondents 
‘Nos. 1 and 2, who have admittedly made 
collections -short of their own share of 
profits, should share those collections with 
the plaintiff-appellant. On the other hand, 
‘in the case of Chatar Sen v. Miiter Sen 
(18 R. D. 12) (4), which was a 
case under 8, 227 of the Agra Tenancy Act 
-it was held by Bennet, J. that a collecting 
co-sharer is liable to the extent of what 
he has collected beyond his own legitimate 
share and out of the share of the co-shay er 
suing’ for his share of the profits, and that 
it was not the duty of a co-sharer to collect 
for other co-sharers. It may be mentioned 
„that the provisions relating to suits for 
profits against the lambardar and co-sharers 
-are similar both in the Agra Tenancy 
Act and the Oudh Rent Act. In the case of 
Durga Prasad v. Ganga Saran (70 Ind, Cas. 
.763) (5), a single Judge of the Allahabad 
-High Court held that it not being the 
duty of one co-sharer to collect the share 
of rent due to another co-sharer, in a suit 
-under s. 165 of the Agra Tenancy Act, 
the defendants could be held liable only 
if they had collected rents in excess of 
‘their- own legitimate share and as in that 
case the detendants were found not to 
have collected anything in excess of their 
ehare, they were held not to be liable to 
account for their collections. A similar 
‘View was taken in the case of Kanhaiya 
i v. k. H. Skinner (I. L. R. 54 All. 240) 
` dt will thus be seen that the consensus 


_ (4) 155 Ind, Cas, 653; 18 RD12-L R ; 
7 tae 2; 15 A 40 Rey; 
(5)70 T 


98; (1932) AL J 129; LR 13 A65 Rep: 
"13%; Ind, Rul, (1932) AN, 408, an 
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of authority is against the contention put 
forward on behalf of the appellant. In 
Kanhaiya Lal v. R. H. Skinner (1. L. 
R. 54 All, 240) (6), however, the dissenting 
judgment of Mr. Justice Niamat-ulleh 
appears to me eminently reasonable, if 
I may respectfully say so, and is 
authority for the view that in some 
special cases it may be necessary in the 
interests of justice that a cc-sharer collect- 
ing less than his own share be made liable 
to account to other co-sharers. His Lordship 
says :— 

“Except in a case where a co-sharer acts for 
himself and is entitled, under an arrangement or 
local custom, to collect his ehare of rent payable 
by each tenant or his share of the entire rental 
payable by all the tenants, he should be deemed 
to be acting for the whole body of co-sharers, The 
fact that he demands the whole rent payable by a 
tenant clothes him with a fiduciary character. To 
my mind, there is no difference, in principle, bet- 
ween a case where one of the co-sharers appropriates 
part of the common land and where a co-sharer 
collects part of the rent due to all the co-sharers. In 
the first case, it is settled law that other co-sharers 
can recover joint possession and it would be no 
defence to their claim, by the co-sharer who has 
taken exclusive possession of part of the commcn 
land, to say that there are other lands of a similar 
quality with similar advantages and the complain- 


“ing co-sharer can appropriate to himself such land 


in proportion to his share, the principle being that 
no co-sharer can make a partition for himself by 
taking possession of what he thinks is less than his 
share. Similarly, in the second case, if a co-sharer 
collects part of the rent which belongs to all the 
co-sharers jointly, he must allow them to participate 
in the collections made by him and should not te 
allowed to direct other co-sharers to recoup themselves 
by collecting the arrears. Jn such a case, law 
fastens a constructive trust on the co-sharer. who 


‘collects money due to himself and others jointly. 
“Section 90 of the Indian Trusts Act, which occurs 


under Chapter IX, headed as ‘On certain obligaticns 
in the: nature of trust’, provides, inter alia that: 
‘Where a ...... Co-OWDer ... ,. Or other qualified owner 


of any property by availing himself of his position . 


‘as such, gains an advantage in derogation of ihe 
rights of the other persons interested in the prc- 
perty, or where any such owner, as representing all 
persons interested in such property, gains any 
advantage, he must held, for the benefit of all per- 
sons so interested, the advantage so gained, but 
subject to repayment by such persons of their due 
share of the expenses properly incurred, ard to 
an indemnity by the same persons against liabilities 
properly contracted in gaining such advantage”. 

Jfurther on the learned Judge says;— 

“An influential and resourceful co-sharer may, 
in disregard of the power of the lambardar, steal 
a march over him and other co shasers by collecting 
‘from the best tenants to the extent of his share of 
the gross-rental and leaving irrecoverable rents for 
the rest. This state of things, if permitted by law, 
would be intolerable and would lead to gross abuee 
in certain cases’, 


It appears to me that in the eventuality 
referred to by Mr. Justice Niamat-ullah in 
the last preceding paragraph, it would 


4y 


I 
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undoubtedly be equitable that the co-sharer 
who has collected “from the best tenants 
to the extent of his share of the grozs 
rental” or even less, “and leaving irrecover- 
able rents for the rest”, should be liable 
to share his collections with the other 
co-sharers, Similarly, it is possible to 
conceive of other cases in which the same 
procedure may be found necessary for other 
reasons and one of those reasons is afforded 
by the present: case. In this case the 
respondents Nos. 1 and 2, while purchas- 
ing respondent No. 3’s share, made a 


stipulation in the sale deed that they would . 


be entitled to make collections of rent in 
the village though the vendor was to 
remain lambardar on paper. In pursuance 
of this agreement they not only collected 
rents but brought suits for ejectment 
‘against tenants. They thus constituted 
themselves agents of the lambardar and 
consequently vf the co sharers. This being 
so, -they are, in my opinion, liable not only 
in- equity but in law to account for the 


collections to the other co-sharers even. 


though they did not realise more than 
their owa share of the rents. 

Further, in a case in which a co-sharer 
has made collections only to the extent of 
his share on the gross rental, it may in 
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some cases be unfair to allow him to keep. 
his collections to himself as it is not often. 


that the entire gtoss rents can be realised 
from the tenants in any year. 
In view of all the above reasons, my 
answer to the question referred .to< the 
. Full Bench is that though a co-sharer who 
has collected less than his own share cagnot 
always be made liable to render accounts 
and to surrender a portion of the amount 
collected by him to the other co-sharers, he 
should be so made liable in cases in which 
on account of special reasons, justice and 
equity require it. 
King, C. J.— (March 27, 1935).—I agree 
to the opinion expressed by Ziaul Hasan, J. 
I think it is impossible to answer the 
general question, which has been formulat- 
ed for our decision, bya simple “yes” or 
“no.” The answer depends upon the facts 
ofthe case. In the present case the plaintiff 
owned a share of 3annasin a mahal for 
which a lambardar, respondent No. 3, was 
appointed. Under s.126, Oudh Rent Act, 
the plaintiff was not entitled to collect the 
rents proportionate to his share, and he did 
not attemptto doso. The lambardar was 
the only co-sharer entitled to make collec- 
-tions and if he had performed his duties 
.and exercised his powers, the plaintiff 


99 
could have recovered his share of profits 
from the lambardar. But as a matter of 
fact the lambardar delegated his rights 
and duties to respondents Nos. 1 and 2 who 
owned a 12 annas share. The latter cannot 
be said to have “usurped” the rights of the 
lambardar because he expressly agreed to 
permit them to make collections of rent in 
the village. In pursuance of this agreement 
respondents Nos.1 and 2 exercised all the 
powers of the lambardur, both in collecting 
rents and in ejecting tenants. Respondent 
No.3 remained lambardur only in name 
while respondents Nos, 1 and 2 performed his 
duties and exercised his rights. Whatever 
collections were made in the village were 
made by respondents. Nos. 1 and 2. In 
such circumstances I think the plaintiff is 
clearly entitled to recover his share of 
profits (calculated on collections) from 
respondents Nos. 1 and 2 who were fulfilling 
the lambardar's duties with the lambardar's 
consent. If a co-sharer takes it upon 
himself to exercise the lambardar’s powers 
in the matter of collecting rents, I think he 
renders himself liable to account to the 
other co-sharers and to pay them their share 
of the profits. The fact that respondents 
Nos.1 and 2 collected Jess than 3-4ths 
of the gross rental is -immaterial in my 
opinion. They must pay to the plaintiff 
his share of profits, based on actual collec- 
tions, whatever the amount collected may 
have been. It is no answer to the plaintilt’s 
claim to say that he might have made his 
own collections to the extent of his 3 annas 
share. The plaintiff was not entitled under 
s. 126 to make any collections. There was 
no agreement between the co-sharers that 
each co-sharer should collect his propor- 
tionate share of rent from each tenant, or 
that he should collect the whole. rent due 
from certain specified tenants. As the 
respondents Nos.l and 2 assumed tha 
rights and duties of the lambardar, I hold 
that they are liable to render accounts and 
to pay to the plaintiff his share of the 
amount collected, although that amount did 
not exceed their own share of profits calculat- 
ed on the rental demand, | 
Srivastava, J.—(March 39, 1935).—Sec- 
tion 10%, cl. 15 of the Oudh Rent Act gives 
Courts of Revenue exclusive jurisdiction to 
decide suits for a share of the profits brought 
by a sharer against a lambardar or co- 
sharer. A lambardar represents all the 
co-sharers of the mahal and is charged with 
the duty of making collections and distribut- 
ing profits amongsi the co-sharers. It is, 
therefore, well settled that whatever be the 
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amount of collections made by the 
lambardar, he must make a rateable 
distribution of them amongst the co-sharers3 


including himself in proportion to their . 


shares, The question is whether the same 
principle should govern collections made by 
co-sharers who are not lambardars. In the 
present case, the lambardar, respondent 


‘No. 3, had made an agreement with the 


respondents Nos. 1 and? authorising them 


` to make collections of rent in the village. 


It was urged that the respondents Nos. 1- 


and 2 in making the collections acted in the 
exercise of powers delegated to them by the 


-lambardar and as such constituted _them- 


selves agents of thelambardar. It is argued 


‘that in this view. of the facts of the case, 


` respondents Nos. 1 and 2 are liable to pay a 
- proportionate share of their collections to 


' the plaintiff just as much as the lambardar 


. would have been liable if he had made the 


collections himself. In my opiaion the 
rights and duties of the lambardar are ofa 
personal character and are not capable of 
being delegated to another. However, a 
lambardar can act through an agent butin 
such cases the agent is under no liability to 
the co-sharers, On the other hand, the 


- lambardar as principal is responsible for 


the acts of his agent. If respondents Nos. 1 


- and 2 are treated to have made the collec- 


' tions-as agents of the lambardar, no decree - 


` collections made as such 
- Revenue Court under s. 108, cl. 15 of the’ 
A suit under this section : 
a lambardar can be maintained : 


: Oudh Rent Act. 
against 
v only against 


for profits can be made against them for 
agents, by the 


the particular individual 


‘appointed as such and not against any 


-- other person as his representative. This- 


“view is supported by the decision of the 
: late Court of the Judicial Commissioner in 


Banke v. Umrao Lal (8 O. ©. 208) (7) in 
which it was held that a suit against a son 
or heir of a deceased lambardur for profits 


collected by his predecessor cannot be - 


entertained by the Revenue Court. I am, 


therefore,of opinion that the respondents Nos. - 


“land 2 cannot be made liable in this suit to 


account for collections made by them ag. 


` agents of the lambardar. 


‘shave to see whether 


If, therefore, respondents Nos.1 and 2 
must be treated merely as co-sharers, we 


they can be made 


: liable to-share the collections made by them 


With the plaintiff even though the amount 


‘ collected by them is less than their share of 


hi 


the profits. 


In Kalka Singh v, Rai Jwala 
(7) 800 205, f - 
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-collections made by them were 
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Prasad (190. C. 826) (3), it was held by Mr. 
Lindsay, J. C. that a co sharer who is not 
the lambardar of the village being under 
no obligation towards the other co-sharers 
to collect the rent, cannot be made to 
surrender any portion of the amount he has 
collected to another co-sharer, if his 
collections do not exceed his own share of 
the profits. In my opinion, as a general 
rule, this is the correct view. The two 
decisions of this Court in Nageshwar Singh 
v. Sripal Singh (10 O. W.N. 1286) (2) and 
Rukmangad Singh v. Balbhaddra Prasad (A. 
I. R. 1929 Oudh 9) (1), on which reliance was 
placed by the appellant are no authorities 
for the contrary view because in both of 
them certain co- sharers had collected more 
than their shares and were held liable to 
account for the amount realised in excess, 
The provisions of the Agra Tenancy Act, 
on this subject, are similar to those of the 
Oudh Rent Act. The weight of decisions 
of the Allahabad High Court is also. in 
support of the view of Mr. Lindsay in 
Kalka Singh v. Rat Jwala Prasad (190. 
C. 326) (3). In Durga Prasad v. 
Ganga Saran (70 Ind. Cas. 763), (5), Mr. 
Justice Sulaiman, held that as it is not the 
duty of one co-sharer to collect the share 
of rent due to another co-sharer, ina suit 
under s. 165 of the Agra Tenancy Act, the 
defendants can be held liable only if they 
have collected rents in excess of their own 
legitimate share. A similar view was 
expressed by Bennet, J.in Chatar Sen v. 
Mitter ‘Sen (18 R. D. 12) (4). Mukerji 
and Pullan, JJ., also in Kanhaiya 


--Lal-v. R. H. Skinner I. L. R 54 Allah- 


abad 240-(6), held that ina suit brought 
under s> 165 of the Agra Tenancy Act by 
certain co-sharers against the other co- 
sharers, the plaintiffs are not entitled to 
participate in the collections made but 
are entitled toa proportionate share only 
in the excess profits collected by the defen- 
dants over and above their own full shares, 
Mr. Justice Niamat-ullah dissented from 
this view on the ground that the law 
fastens a constructive trust on the co-sharer 
who collects money dus to himself and 
others jointly. Ordinarily the rule of 
constructive trust applies to cases where 
the parties stand in a fiduciary relationship. 
It seems difficult to say that respondents 
Nos. 1 and 2 held any fiduciary position 
in relation to the plaintiff or that in making 
the collections they acted for the whole 
body of the co-sharers. It is clear that the 
in con« 
travention of the provisions of s. 126 of the 
e 
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Oudh Rent Act. I am, therefore, of opi- 
nion that, in the present case, the plaintiff 
has failed tomake out any grounds for 
making a departure from the general rule 
that a co-sharer who has collected less. 
than his share cannot be made liable to 
surrender any portion of the amount col- 
lected by him to the other co-sharer. Yet 
it is conceivable that there may be cases in 
which on account of a constructive trust or 


other special reasons justice and equity may © 


require that a co-sharer should share his 
collections with the other co-sharers even 
though his collections do not exceed his 
own share of profits. I, therefore, agree to 
the answer given by my learned brother 
Ziaul Hasan, J. to the abstract question 
referred to the Full Bench. 


By the Court.—( April 3,1935).--The answer. 


tothe question referred to the Full Bench is 
that though 2co-sharer who has collected less 
than his own share cannot always be made 
. liable to render accounts and to surrender a 
portion of the amount collected by him to 
the other co-sharers, he should be so made 
liable in cases in which on account of special 
reasons, justice and equity require it. 
D, Reference answered. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 108 
of 1935 
April 8, 1935 
ALLSOP, J. 

EMPEROR— APPLICANT 
VETSUS 
JAFAR KHAN AND OTAERS— 
OPPOSITE PARTIES 

Criminal trial—Judgment—One of Magistrates not 
present on all hearings but only on the date when judg- 
ment was delivered—Signing judgment—Failure of jus- 
tice, if takes place—evision—Nature of revisional 
jurisdiction—Criminal Procedure Code (Act V of 
1898), ss. 529, 530. 

The question whether in any particular cese a 
substantial failure of justice has been occasioned is a 
question of fact ard not of lawand each case must 
Dbe decided upon its own merits, Where one of the 
three Honorary Magistrates, constituting the Bench 
was not presenton all the hearings of the case, but 
was present on the date when the judgment was 
delivered and he inadvertently signs it and he has 
taken noreal part, itcannot be said that any 
failure of justice has taken place: 

Tt is very important and would save much waste 
of the time of the Courts if it was thoroughly realised 
that there is a distinction between a revision and an 
appeal. In the latterthe appellant is given a 
statutory right to demand an adjudication from the 
Oourt either ona question of fact or on a question 
of laworupon both. When a matter comes upon 
ravisional jurisdiction the applicant has no rights 
whatsoever beyond, the right cf bringing his case 
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to the notice of the Court. It is for the Court to 
interfere in exceptional cases where it seems that 
some real and substantial injustice has been done. 
Thatisthe main, point “which the Court has to 
consider. A revisional application is not to be 
regarded as in some sort a second appeal on a ques- 
tion of law. 


Cr. R. Ap. made by the Sessions Judge, 
Shahjahanpur, dated January 25,1935, 
. Mr. Lakshmi Narain Gupta, for the Appli- 
cants. b : 

Mr. M. A. Aziz, for the Opposite Parties. 

Judgment.—This is an application in. 
revision which has been referred to this 
Court by the learned Sessions Judge with 
the recommendation that the convictions, 
and sentences passed on the applicants 
should be set aside. 


“ One of the applicants was fined Rs. 60 


for the offence of voluntarily causing 
grievous hurt. The other two were fined 
Rs. 20 each for voluntarily causing 


simple hurt. The grievous hurt was 2 
fracture of the skull. It appears that 
there was a fight over irrigation in which 
the applicants beat the complainant. 

The referenceis due to alleged irregula- 
rities in procedure. The case was tried 
by a Bench of Honorary Magistrates. They 
convicted the accused, but on appeal to 
the District Magistrate a re-trial was 
ordered upon the ground that the accused, 
although they had been examined at one 
stage, had not been examined after all 
the witnesses for the prosecution had been 
heard. Afterremand, the order was passed 
which is the subject of this reference. 
The direction in the order for remand 
was that the trial should continue from 
the stage at which the charge had been 
framed. One of the grounds taken against 
the order which is now in question is 
that although the accused were examined 
afler the remand, the witnesses for the 
prosecution were not re-cross-examined. 
They had already once teen cross- 
examined after the charge had been 
framed; but itis said that as the order 
of remand directed that the trial should 
continue after the framing of the charge, 
there was obviously a further right to 
cross-examine. This is a most technical 
argument and itis certainly not one upon 
which any interference in revisional jurisdic- 
tion would te justifiable. ee 
‘The other alleged irregularity is that 
the judgment was signed by threeof the 
Honcrary Magistrates one of whom had 
not been present on certain dates whên 
proceedings took place. Itis not disputed 
that two of the Honorary -Magistrates 
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would form a quorum and that two of 
them were present throughout the hearings. 
Reliance has been placed cn the case of 
Dasrath Rai v. Emperor (1). That case is 
authority for the preposition that it 
ig an irregularity for an Honorary 
Magistrate to sign]a judgment if he has 
not been present throughout the proceed- 
ings. It is also authority for the prc- 
position that this is an irregularity which 
would not necessarily vitiate the trial. 
In that particular case the learned Judges 
came to the conclusion that there had 
been a substantial failure of justice 
because they thought that an Honorary 
Magistrate who had taken pert in the 
deliberations aud had signed the judg- 
ment might be presumed to bave in- 
fluenced his colleagues and if he had been 
absent during some of the hearings, he 
was not really in a position to arrive at 
a just conclusion. The question whether 
in any particular case a substantial 
failure of justice has been occasioned is 
a question of fact and not of law and 
each case must be decided upon its own 
merits. Inthe present case the Honorary 
Magistrates have explained that the Magis- 
trate who had not been present on all 
the hearings was present on the date when 
ihe judgment was delivered and that he 
inadvertently signed it and that he had 
taken noreal part. In these circumstances 
it cannot be said that any failure of 
justice had taken place. It must be 
remembered that there is not only a 
question of the application of ss. 529 
and 530 cf the Code of Criminal Prc- 
cedure, This is a matter which has come 
before me in exercise of revisional jurisdic- 
tion and not as the result of an appeal. 
„it is very important and would save 
much waste of the time of the Courts if it 
-was thoroughly realised that there isa 
distinction between - a revision and an 
appeal. In the latter _ the appellant is 
given a statutory right to demand an 
adjudication from the Court either ona 
question of fact or on a question of law 
or upon both, When a matter comes up 
in revisional jurisdiction the applicant 
has no rights whatsoever beyond the right 
of b inging his case to the notice of the 
Court. It is for the Court to interfere in 
exceptional cases where it seers that 
some real . and substantial injustice has 
been done. That isthe main point which 

(D152 Tnd»Cas, 158; (1934)AL J 376: A IR 1934 


Al. 144; (1934) Cr. Cas. 210; L R 15 A390 0r;7R 
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consider. A revisional 
be regarded as in 
appeal on a question 


application is not to 
some sort a second 
of law. 

There isin my opinion no reason at all 
for interference in this case. The applicants 
have had their cases before the Courts and 
they have been- thoroughly considered. 
The sentences were extremely light and 
the applicants were lucky in that the 
injuries which they caused did not have 
more serious results. I am not prepared 
to interfere and I reject the reference. 

D, Reference rejected. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 35 of 1931 
May 18, 1934 
Tex CHAND AND ABDUL RASHID, JJ. 
KANSHIRAM AND ANOTAER—PLAINTIFF3 — 


APPELLANTS 
versus 
SITU AND ANoTHER—DEFEXDANTS— 
Í RESPONDENTS 
Custom (Punjab)—Succession— Adopted son, if 


succeeds to natural brother when 
another brother are alive. : 

The property of a person who dies issueless first 
reverts tothe ancestor who left an issue and then 
descends to his lineal’ descendants, Consequently, 
an adopted son does not succeed to the estate of 
his natural brother dying without issue when the 
descendants of another brother are living. The 
adopted son is also not entitled to succeed to his 
share in his natural father’s property in the presence 
of his natural brother. a 

Real nature and the incidents of kritrima adop- 
tion pointed out. 5 

L.P. A. from the decree of Mr, Justice 
Dalip Singh, dated April l4, 1981. 

Mr. Qabul Chand, for the Appellants. f 

Messrs. M. C. Mahajan and R. C. Soni, 
for the Respondents. , 

Abdul Rashid, J.—The following 
pedigree table will be helpful in understand- 
ing the facis of this case: 


descendants of 











PARDANU 
|. 
Jawala. Salahi 
i | 
Phanu Gurmukh adopted 
Tirhu 
| 
Dulla=widow Gangu Tirhu, | 
Musammat 
Radhan. Brij Lal 
ee I 
Khanshi, Rikhia, 
plaintiffs, plaintiffs. 
| se 
Situ, Kazana 
defendants, e defendants. 
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Tirhu was adopted by his uncle Gurmukh, 
and it is common ground that this adoption 
was the customary appointment of an heir. 
Tirhu. succeeded to the property of Gur- 
mukh, but wag excluded from a share in 
the estate of his natural father Phanu by 
his brothers Dulla and Gangu. Dulla died 
without leaving any issue and his land 
passed on tohis widow Musammat Radhan 
for her lifetime. On the death of Musam~ 
mat Radhan, one-half of the land of Dulla 
was mutated in the name of Kanshi Ram 
and Rikhia, plaintiffs, sons of Brij Lal, 
while the other half was shown in the 
venue records as the property of Tichu. Tirhu 
died shortly afterwards, and, thereupon, 
the plaintiffs instituted the present suit 
for possession of 22 kanals 18 marlas of land 
against Situ and Khazana, sons of Tirhu, 
on the ground that Tirhu having been 
adopted by Gurmukh was not entitled to 
succeed in the family of his natural father 
and that the entire estate of Dulla ought 
to have been mutated in their names. 
The trial Court decreed the plaintiffs’ 
claim, and on appeal the learned District 
Judge affirmed the decision of the Court 
of first instance. The defendants appealed 
to this Court, and the learned Judge in 
Chambers accepted the appeal and dismiss- 
ed the plaintiffs, suit. The plaintiffs, there- 
upon, preferred the present appeal under 
cl. 10, Letters Patent. 


The only question for determination in 
this appeal is whether an adopted son 
succeeds to the estate of his natural brother, 
who dies without leaving any issue, when 
the descendants of another brother are liv- 
ing. It was contended on behalf of the 
appellant that under the Customary Law 
the property of a man who dies without 
issue first reverts to the ancestor who left 
an issue and then descends to the male 
lineal descendants of that ancestor. It 
was urged that in the present case Dulla 
having died without leaving any issue, his 
property reverted to Phanu on the death of 
Musammat Radhan, and then descended 
to Gangu as the son of Phanu and not as 
the brother of Dulla, Tirhu having been 
adopted by Gurmukh could not succeed to 
the estate of Phanu, and therefore the 
entire property of Dulla which had reverted 
to Phanu descended to the plaintiffs who 
were the only descendants of Gangu. 
Reliance was placed on Sitaram v. Rajaram 
(1), Gholam. Mohamad v. Mohamed Bakhsh 


(1) 12 P R 1892, ° ay S 
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(2) and Mamun v. Jowai (3), in this con- 
nection. It was observed in Sitaram v. 
Rajaram (1), that 


“the general principle which regulates succession 
to ancestral land in a Punjab village community is 
fally explained in Gholam Mohamad v. Mohamad 
Bakhsh (2). It is there shown that the property ofa 
man who dies without issue first reverts to the 
ancestor and then descends to the male lineal des- 
cendants of that ancestor, Thus a brother succeeds 
a sonless brothsr not as a brother but because the 
estate reverts to the father and descends again to 
his sons, So too a mother succeeds not as mother 
but as the widowofthe father to whom the estate 
has ascended. This alsoexplains what is called ‘the 
principle of répresentation.’ Applying this rule to 
the case of adopted sons or donees who have left no 
lineal heirs, it is clear that the estate would be 
treated as ascending to the psrson from whom the 
adopted son or donee derived his title: If, as would 
almost invariably be the case, that person left no 
male lineal descendants, the estate would ascend 
still higher in his line untilan ancestor was found, 
who had held the estate and had left descendants, 
1 think that there can be no doubt that the principle 
laid down in Gholam Mohamad v. Mohamad Bakhsh 
(2) is the true principle of succession, and under it 
the persons called, in the cases before us, the col- 
Jaterals of the donor of adopter have an undoubted 
right to succeed in preference to the collaterals of 
the donee, or an adopted son, who have really 
no right of succession at all,” 

Tt was observed by Sir Meredyth Plowden 
in Gholam Mohamad v. Mohamad Bakhsh, 
(2), that 

‘Gf we bear in mind that the absolute right of sons 
to a ‘share in the estate of the father is (properly) 
based upon his having received it from or through 
his father, and that the portion of a descendant 
deceased without issue is regarded as reverting to 
the deceased's ancestor and then descending from 
him to his male lineal descendants then living, we 
have, I think, an explanation of the . claims of 
ekjaddian and of the expression warisan ekjaddi, 
According to the view that the property of the maz, 
who dies without issue, first reverts to the ancestor 
and then descends, it will be seen that the ancestral 
property devolves upon the male lineal descendants 
of ithe common ancestor of the deceased and his 
heirs, in cases, of what is called collateral succession, 
as well as in cases of what is called lineal succession, 
Tt must be further remembered that every descendant 
who leaves issue becomes, io his turn, an ancestor 
qua the particular portion which forms his own 
inherited estate.” eee 

Tt was strenuously urged that in view of 
the principle of Customary Law enunciated 
above the land in dispute must be regarded 
asthe property of Phanu, and that therefore 
the real question for determination was 
whether Tirhu was entitled to succeed to the 
estate of Phanu. After the death of Mu- 
sammat Radhan the land in dispute could 
not be regarded as the property of Dalla, 
and Ganau would succeed to it exclusively 
as the son of Phanu and not as the brother 
of Dulla. It seems to be well established that 


(2)4P R 1891. 
(3) 101 Ind. Cas. 635; A I 
139. 
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an adopted son is not entitled to succeed to 
his share in his natural father’s property 
in the presence of his natural brothers, 
Reference, may te made in this connection 
to Mukh Ram v. Notram (4) and Dewa 
Singh v. Lehna Singh (5). In these circums- 
tances if the property in dispute is to be 
regarded as the estate of Phanu, it must 


be held that Gangu alone was entitled to: 


succeed to it to the exclusion of Tirhu the 
‘father of the defendants. The Customary 
Law of the Kangra District has also been 
relied upon by the learned District Judge 
in support of the claim of the plaintiffs. 
Question 77 of the Customary Law runs as 
follows: 

“Question 77,—Is an adopted son entitled to succe- 

ed to his natural father in case of the latter having 
no other lineal issue ? 
' Answer.—Except the Gosains of Kangra and the 
Gaddis and Kanstsof Palampur Tahsil all the tribes 
say, the adopted son is not entitled to succeed to his 
natural father.” 

It is clear that the question and the 
answer refer to the case of a father whose 
only son had been adopted by some other 
person. It is laid down that under these 
circumstances the adopted son cannot suc- 
ceed tothe property of his natural father. 
In the present case Phanu had three sons 
and the provisions in the Customary Law 
are not therefore specifically applicable. It 
was, however, contended that the provisions 
of the Customary Law of the Kangra 
District support the plaintiff's claim as the 
natural son would in such cases be excluded 
even by the collaterals of the natural father. 
The learned Counsel for the appellants how- 
ever placed his chief reliance on para. 48 
of Rattigan’s Digest of Customary Law 
which Jays down that an heir appointed 
under the Customary Law ordinarily does 
not thereby lose his right to succeed to 
property in his natural family as against 
collaterals, but dces not succeed against 
his natural brothers. It was urged that 
in accordance with the provisions of this 
para. Gangu would be entitled to inherit 
the estate of Phanu to the exclusion of 
Tirhu, and that owing to Dulla having died 
issueless the land in dispute must be re- 
garded as the estate of Phanu. It was 
contended that Tirhu may be entitled to 
succeed to,the collaterals of his natural 
father together with Gangu, but that as 
far as, the estateof his natural father was 
concerned Gangu had the preferential right 
to succeed. Reference was made in this 

(4) 100 P Rel906; 101 P LR 1607, 


“ (5) 31 Ind. Cas. 740; A IR ‘1915 Lah, 267;45P R 
1916; 8 PW R1916; 44PLR 1916, 
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connection to Jagat Singh v. Isher Singh (6) 
where it was held that a person appointed 
an heir under the Customary Law of the 
Punjab isnot debarred from succeeding 
collaterally in his natural family in the 
presence of his natural brothers although 
he cannot compete with them in the matter 
of succession to the estate of his natural 
father. In Khushi Ram v. Mangal Singh 
(7), it was laid down that among the 
Dhilwan Jats of the Ludhiana District no 
special custom had been proved entitling 
a nominated heir to succeed collaterally in 
the family of his adoptive father. It ap- 
pears that es the adopted son cannot 
succeed collaterally in the family of his 
adoptive father, he is allowed to succeed col- 
laterally in the family of his natural father. 

On behalf of the respondents it was 
strenuously urged by Mr. Mehr Chand 
Mahajan that a person who is appointed 
an heir under the Customary Law is in the 
same position as a legatee who has accept- 
ed a legacy from a_ stranger, It was 
maintained that the general rule is that the 
appointed heir retains all hisrights in the 
natural family and that there is only one 
exception to this general rule which is to 
the effect that on the death of his natural 
father an adopted son is excluded by his 
natural brothers from inheritances. This 
exception, according to the learned Counsel, 
has been recognized by the Customary Law 
on the score of equity in order to equalize 
the shares of the different brothers. It was 
urged that this exception became operative 
only on the death of the natural father, and 
that the scope of this exception could not 
beextended so asto make it applicable to 
cases where succession opended out sub- 
sequent to the death of the natural father. 
Jt was suggested that the present case real- 
ly invelved a question of collateral succes- 
sion and ,that Tirhu would succeed 
collaterally to his brother Dulla on the 
death of his (Dulla’s) widow iJusammat 
Radhan, It was also urged that the ap- 
pointment of an heir under the Customary 
Law is akin to the kritrima form of adoption 
under the Hindu Law and that it was held 
in Majja Singh v. Ram Singh (8), that 


“under the looser or  kritrima form 
of adoption, to which the Punjab 
custom seems most akin, as there is no 


limit to age and no condition as to performance of 
ceremonies, and an only son may be adopted by this 
form, the person adopted continues to be considered a 
(6) 125 Ind Cas, 626; A I R 1930 Lah. 7(0; 11 Lah. 
615; 31 P L R 533; Ind. Rul, (1930) Lah. 612, 
RG) 96 Ind. Cas. 783; Al R1923 Lah. 630; 8 Lah, 
4 


(8) 43 P R 1879. . 
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member of his natural family, and takes both the 
inheritanbe of his ownfamily and that of his adop- 
tive father.” 

Reliance was alsoplaced in this con- 
nection on Dewan Singh v. Bhup Singh (9), 
Narain v. Radha (10), Dasundha v. Chanda 
(11) and Mela- Singh v. Gurdas (12). It 
was held in Mela Singh v. Gurdas (12), 
thatthe relationship established between 
the appointed heir and the appointer is 
purely a personal ono and resembles the 
kritrima form of adoption under Hindu Law, 
and that such an appointment only affects 
the parties thereto and the appointed 
heir does not become the grandson of the 


appointer’s father and his son does 
not become the grandson of the 
appointer. Dasaundha v. Chanda (11), lays 


down that the ordinary rule among the 
agricultural tribes inthe Punjab is that 
a person who is appointed as anheir to 


a third person does not thereby lose his- 


right to succeed to the property of his 
natural father and that acorollary to this 
general rule is, that among many tribes 
it is recognized that the appointed heir and 
his lineal descendants have no right to 
succeed to any share inthe family of his 
natural father as against other sons (and 
their descendants) of the latter, 

All the rulings quoted on behalf of the 
respondents, however, donot in any way 
deal with the ‘question whether in 
present case thelandin dispute is to be 
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the, 


regarded as the estate of Dulla or that of; 


his father Phanu. Reliance was also placed 
on behalf of the respondents on a ruling 
by Moti Sagar, J., reported as Ishar v. 
~ Hukam Singh (13). The decision in that 
case was however reversed by a Division 
Bench’ on appeal; Hukam Singh v. Ishar 
(14), where it was held that’ the descend- 
ants of an adopted son had no right to 
succeed to a share in the estate of bis 
natural father's family as against the descer- 
dants of his natural brothers. 

The learned Gounsel for the respondents 
contended that on the line of Dulla 
becoming extinct, we have ‘to refer to his 
father Phanu merely to discover the heirs 
of Dulla, and that the finding of an beir 
does not make the property in dispute the 
estate of Phanu, and that, therefore, the ob- 
servationsin Sitaram v. Rajaram (1) and 

(9145 PR 1884. ho 

C0) 42 P R 1888, 

(11) 13 Ind. Cas, 421; 
7LP R1912, i | 

(12) 6s3Ind. Cas. 85f; AI R 1972 Lah. 433; 3 Lah. 
362 (F R). i 
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(14) 150 Ind, Cas. 240; A I R 1934 Lah. 287. 
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Gholam Mohamad v. Mohamad Bakhsh (2), 
do. not help the appellants. It must how- 
ever beremembered thatthe above-men- 
tioned rulings definitely lay down that the 
property of a person who dies issueless first 
reverts to the ancestor who left an issue 
and then descends to his lineal descend- 
ants, In my judgment therefore the 
property in dispute must, in the present 
case, be regarded asthe estate of Phanu 
and not that of Dulla. If this be so, it is 
clear that in accordance with the provisicns 
of para.48 of Rattigan’s Digest of Customary 
Law, Tirhu would be excluded by Gangu, 
the grandfather of the plaintifis regarding 
succession to the estateof Phanu. For the 
foregoing reasons I would accept the appeal, 
set asidethe judgment and decreeof the 
learned Judge in Chambers, and restore 
that of the learned District Judge. As the 
point involved in the case is not free from 
difficulty, I would leave the parties to 
bear their own costs throughout. í 


Tek Chand, J.—I concur in the con- 
clusion reached by my learned brother. So 
far aslam aware, the only published 
case, in which the question now before 
us. arose directly, is Ishar v. Hukam, Singh 
(13), decided by Moti Sagar, J., sitting in 
Single Bench. This decision certainly sup- 
ports the respondents and appears to 
have largely influenced the learned Judge 
in Chambers in accepting the view put 
forward by the respondents. The judgment 
of Moti Sagar, J., in that case, however, 
was set aside on appeal by the Letters 
Patent Bench (Shadi Lal, ©. J..and Le- 
Rossignol, J.), in Hukam Singh v. Ishar 
(14). Itis unfortunate that the appellate 
judgment has not keen published in 
any ofthe reports, and for this reason it 
was not brought to the notice of the learn- 
ed Judge in Chambers, The Letters Patent 
Bench held inthat case that where by 
custom a person,. who has been ‘‘adopted” 
by one of his uncles, is excluded by his 
natural brothers from participating in the 
inheritance of his natural father, such 
person or his descendants cannot, on the 
line of one of his natural brothers becoming 
extinct, succeed to the latter’s share in 
the estate in the presence of his other 
natural brothers. In such cases the pro- 
perty, which had descended from the na- 
tural father to his sons other than the one 
who has been “adopted” elsewhere, ison one 
of such sons dying childless, treated as that 
of the natural father and follows the same. 
course of devolution asit would have done 
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on the death of the natural father. 

Mr. Mehr Chand has attacked the sound- 
ness of this view, but after hearing 
him at length, I find myself unable to ac- 
cept his contention. The decision of the 
Letters Patent Bench isin accord with the 
principles of succession to ancestral property 
of a childless proprietor belonging to 
agricultural communities in the Punjab, as 
enunciated in the Full Bench judgments 
in Gujar v. Sham Das (15), Gholam Moh- 
amadv.Mohamad Bakhsh (2) and Sitaram 
v. Rajaram (1), which have since been 
followed innumerous cases by the Chief 
Court and this Court. It is no doubt true 
that the customary appointment of an heir 
merely creates a@ personal relationship þe- 
tween the appointer and the appointee. 
Unlike a person adopted in the Dattaka 
form of Hindu Law, the customary “adopt- 
ed” son is not transplanted into the family 
of the “adopted.” He does not acquire 
any right ofcollateral succession in the 
latter family, nor does he lose the right to 
succeed to the collaterals of his natural 
father. Onthe one hand, he succeeds to the 
property of the “adopter”: while onthe 
other, the general rule is that in succession 
to the estate of his natural father he is 
excluded by his natural brothers. It is 
conceded, that on these points the custom 
prevailing in the tribeof the parties isin 
accordance with the general rules stated 
above, as is indeed established beyond dis- 
pute by the fact that Tirhu got the entire 
property of his “adoptive” father Gurmukh 
but was excluded by his brothers, Gangu 
and Dulla from succession to their natural 
father Phanu. It is admitted that on 
Phanu’s death his property was divided 
equally between Dulla and Gangu, to the 
exclusion of Tirhu. Dulla’s line having 
now become extinct, his share, according 
to the cardinal rules governing succession 
to ancestral property among the agricul- 
tural tribes of the Punjab, reverts to Phanu, 
and assuch, must devolve cxclusively on 
Gangu's descendants. 

Mr. Mehr Chand drew our attention to 
certain remarks in some reported judg- 
ments, where the customary appointment 
of an heir is described as resembling the 
kritrima form of adoption under the 
Hindu Law, and argued that asa kritrima a 
son does not lose his right to succeed to his 
natural father or brothers, the same rule 
should be held applicable to persons who 
are? “appointed heirs’ under the Punjab 
Qustomary Law. This argument however 


(15) 107 P R 1887, 
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is entirely fallacious, and appears to be 
based ona misconception of the real na- 
ture and incidentsof the krtirima adoption. 
This form of adoption prevails generally 
in Biharand the adjoining country, and 
possesses some very peculiar features which 
arè entirely absent in the customary ap- 
pointment of an heir inthe Punjab. For 
instance, it is necessary for the validity of 
a kritrima adoption that the adopted son 
must consent to his adoption—the essential 
ceremony consisting ofa statement by the 
adopter “Be thou my son” and the reply by 
the adoptee “I will become your son.” 
Itis hardly necessary to point out that 
the consent of the appointee is notat all 
required under Punjab custom. Again, 
in kritrima adoptions thereis no bar to 
the adoption of a daughter's son or sister's 
son, butin the Punjab (unless a special 
custom to the contrary is proved) the 
daughter's son or sister's son cannot be 
adopted. Another peculiar feature of ekri- 
trima adoptions is that a wife can adopta 
son to herself even though the husband 
has already adopteda son to himself, 
Such double adoptions are, of course, entire- 
ly unknown in the Punjab. There are 
several other points of dissimilarity but, 
it does not appear necessary to discuss them 
here. It will be sufficient to say that the 
two systems are fundamentally different, 
and while there are some points of resem- 
blance, all theiccidents of one cannot be 
imported by analogy into the other. In 
this connection reference may be made to 
Rukmani v. Salukhani (16), where Plowden, 
O. J., observed thatit was doubtful ‘‘whe- 
ther the kritrima form prevails or even has 
prevailed in the Punjab generally.” Simi- 
larly in. Sohnunv. Rumdayal (17), p. 257%, 
Chatterji, J. remarked that it was diffi- 
cult merely on the ground of 
“certain similarities between kritrima adoptions and 
customary adoptions in this province tosay that 
they are identical. The similarities do not extend. 
beyond certain pointe. The fiction of affiliation does 
not exist in Aritrima adoptiovs nor the restrictions 
that apply to Dattaka form regarding the person to’ 
be adopted. Nor are any particular religious 
ceremonies necessary in them. These features are 
found in customary adoptions generally but when 
this is said the points of resemblance are practically 
exhausted.” 

In ms opinion this appeal should succe- - 
ed andthe judgment of the District 
Judge decreeing the plaintiffs’ suit 
restored, the parties being left to bear their 
own ccsts throughout. 


N. Appeal succeeds. 
(16) 147 P R 1889. 
(17) 79 P R 1901; 107 PL R 1901. 


*Page of 79 P. R-[Ed]. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1821 of 1929 e 
March 14, 1935 
: TEK CHAND AND SkeEwpP, JJ, 
PARTAP SINGH DECEASRD REPRESENTED BY 
ACHHAR SINGH-—PLAINTIFF — 
APPELLANT 
versus 
SAUDAGAR SINGH—DEFENDANT 
— RESPONDENT 
Custom (Punjab)—Succession—Randhawa Jats of 
Mauza Budha Theh in Amritsar Tahsil—Pagwand 
rule prevails, 
Randhawa Jats of Mauza Budha Theh in Amritsar 
Tahsil are governed by the pagwand rule of succes- 
sion and not by the chundawand rule. 


Musammat Jiwni = 


| 
Sundar Singh 


| 
Achhar Singh, 
plaintifi No. 2 


Partap Singh, 
plaintiff No. 1 

Ganda Singh was a Randhawa Jat of 
.Mauza Budha Theh in Amritsar Tahsil. He 
died on November 30, 1926, and the Revenue 
Authorities sanctioned the mutation in the 
names of his male lineal descedants accord- 
ing to the pagwand rule. The plaintiffs, 
who are the sons of Sundar Singh, the son 
of Ganda Singh by his elder wife Musammat 
Jiwni, brought the present suit for a decla- 
ration that they were entitled to one-half 
of the property left by Ganda Singh 
according to the chundawand rule which 
they alleged, governed the parties. The 
trial Court dismissed the suit and this deci- 
sion was affirmed on appeal by the learned 
Additional District Judge. He, however, 
granted a certificate, under s. 41 of the 
Punjab Courts Act, to the plaintifis for a 
second appeal on the question of custom 
involved, 

The onus of proving that the parties were 
governed by the chunduwand rule was laid 
by the trial Court on the plaintiffs, in 
view of the entry in Craik’s Customary 
Law of the Amritsar district published 
in 1914. Counsel for the appellant admit- 
ted that, having regard to the recent rul- 
ings of the Privy Council, the onus was 
correctly placed on hbis client. He 
contended, however, that the onus was 
discharged by the entries in the earlier 
riwaj-i-am prepared in the course of the 
settlement of 165 and by the evidence on 
the record. 

It will be convenient to refer first to the 
entries in the various riawj-i-ams. 
FExhibils P. 5 is an extract from the 
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S.O. A. against a decree of the District 
Judge, Amritsar, dated February 12, 
1929, confirming that of the Second Class 
Sub-Judge, Amritsar, dated July 5, 1928. 


Mr. Kharak Singh and Mr. Qabul Chand, 
for Mr. Shamair Chand, and Mr. Shamair 
Chand, for the Appellant. 


Messrs. Hardyal and Lal Chand Mehra, 
for the Respondents. . ; 

Tek Chand, J.—The following pedigree 
table will be helpful in understanding the 
facts of this case:— 


Musammat Indi 





| 
Bela Singh, 
. defendant No. 2, 


| 
Wadhawa Singb, 


Saudagar Singh, 
defendant No, 1, 


riwaj-t am of 1865 relating to the “villages 
of Randhawa Jats of the Amritsar 
District.” In the Answer to Question No. 4 
it is recorded that in case of more than 
one wife, the property is divided according 
to the chundawandrule among their sons of 
unequal number. To this certain exceptions 
are given, which relate to the properties of 
Pargana Tarn Taran, and a number of 
villages in Ajnala and Rayya Parganas. 
In the settlement of 1892 no eceparate 
enquiry into the customs of the agricultural 
tribes inhabiting the Amritsar District 
appears to have been made, but the Settle- 
ment Officer, Mr. Grant complied “the Code 
of Customary Law of the Amritsar District 
as drawn up atthe revised settlement of 
1865.” In this volume he 

“attempted to compress the substance of the 


replies into a brief extract with a view to bringing 
out the main custom usually followed in each case." 

In the preface he observed that the 
riwaj-t-am of 1865 was more valuable as 
evidencing the custom prevailing in a 
particular village rather than as showing 
the custom usually followed throughout 
the District, With regard to the rule of 
succession by sons from different wives, he 
observed, that 

“the answers to Questions Nos. 3 and 4, as re 
corded in the riwaj-i-am vf 1865, showed that 
division per capsta was on the whole the more 
usual method, but -many clans declared their 
adhercnce to the chundawand rule. It is likely that 
the former and more equitable custom is gaining 
ground, and the observance of the chundawand rule 
is slowly dying out.” 


e 
In the settlement of 1913-14, detailed 
enquiries as to the customs . prevailing 
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among the various agricultural tribes were 
made, and the ‘Customary Law of Amritsar 
District” was compiled by the Settlement 
Officer, Mr. Oraik. In this volume in answer 
to’ Question No. 44 it is stated that in the 
case of sons by more than one wife, some 
‘of the tiibes, which were recorded “in the 
viwaj-i-am of 1§65 to have replied in favour 
of the chundawand, declared for pagwand 
A few tribes, however, still 
stuck to chundawand rule.” The names of 
these tribés are given and among them we 
find Randhawa Jats of two villages only 
namely Sahnsara and Samra! in the Ajnala 
Tahsil. No village of Amritsar Tahsil is 
mentioned. On the present record an 
extract from the more detailed vernacular 
riwaj-i-am prepared inthe course of the 
settlement of 19:3-14 has been produced 
(Ex. D. W. No. 2-1), and there it is re- 
corded that “all tribes stated that all 
the sons inherit the property in equal shares 
and that the rule of Paguand is followed 
no matter whether the sons are from two 
mothers or one mother.” It is also stated 
that 

ae zamindars in general, state, that murders 
were often committed owing to the division made 
according to chundawand rule and that the 
tribes which followed the chundawand rule will 
now follow the pagwand rule,” 

Numerous instances in which the pagwand 
rule was followed are then given, two of 
which relate to Randhawa Jats of villages 
Rupewali Choganwan and Udho Mangal of 
Tahsil Amritsar. The plaintiffs, however, 
have placed on the record an extract from 
a tabular statement (Hx. P-4) prepared in 
the course of this settlement (1913-14) 
showing five instances tahsil between 1596 
and 1911 of succession by the chundawand 
rule. None of these is from Mauza Budha 
Theh. From all this it is clear that in 
1913-14 custom was not found to be 
uniform among the Randhawa Jats: while 
the majority declared in favour of the 
pagwand rule in some villages chundawand 
was found to have teen followed the 
village of the parties not being among these 
villages. 

The plaintiffs relied upon two earlier 
judicial decisions: one of the Chief Court 
and the other of the Munsif, Amritsar, both 
decided in 1892. The first of these is 
printed as Hukm Singh v. Sochet Singh (1, 
the parties to which were Randhawa Jats 
of Mauza Chamairi in the Ajnala Tahsil 
and they were held to be governed by the 
chundawand rule. Ii is, however important 
to note tbat Sir Meredyth Plowden, who 


(1) 124 P. R, 1892; 


15610 


delivered ‘the judgment of: the Court 
observed that 

“it seemed most probable that the custom 
had been for some years undergoing a process 


of transformation and the chundawand gradu- 


ally gave way to the pagwand. The process 
had commenced in parts of the Amritsar district 
in 1865, as the riwaj-i-am testifies............ Jn 


particular localities the process has possibly become 
complete, and pagwand been effectually substituted 
for chundawand. If the old custom had been entirely 
abrogated and replaced by the new one, it was 
open to the plaintifis to show that this had occurred 
in Chamairi, but so far is thisfrom being proved, 
that there are recent instances ‘of the old rule 
being observed in this village, and the rule has 
admittedly been followed in the division of 
the family jagir of the parties,” 

The learned Judges accordingly held 
upon the evidence produced in the case 
that the then existing custom of Randhawa 
Jats in the village of Chamairi was 
chundawand. It will be seen that the deci- 
sion in that case was not intended to be a 
determination of the custom prevailing 
generally among the Randhawa Jats of 
the Amritsar District but was confined 


only to a particular family in a village . 


inthe Ajnala Tahsil, The judgment in the 
case is important as indicating that 
custom was not uniform even in particular 
tribes but varied from village to village, 
there being a marked tendency for the 
papers to replace the  chundawand 
rale. . 

The second case (Ex. P. 2) was decided 
by Rai Khushal Singh, Munsif, Amritsar, 
on April 12, 1892, the parties to which 
were Randhawa Jats of Mauza Saidpur, 
Tahsil Amritsar. The case was decided 
merely on the wording of the entry in the 
riwaj-i-am of 1869. No detailed enquiry 
appears to have been held in the case 
and the decision must be taken to be 
confined to ths particular village from 
which the parties came. 

The plaintiff also referred to another 
case (Ex. P. 4) decided by Khan Muhammad 
Afzal. Khan, Subordinate Judge, on July 1, 
1927. The partiesto that case were Rand- 
hawa Jats of Mauza Mehtain the Amritsar 
Tahsil, The learned Judge held in favour 
of chundawand following 2ertain instances 
of succession in the family of the parties. 
He relied upon the  riwaj-i-am of 1865; 
but curiously enough made no reference 
whatever to the entry in the riwaj-i-am 
of the more recent settlement which had 
been conducted under the supervision of 
Mr. Craik in 1912-11. 

Lastly, the appellant relied upon a 
mutation (Ex. P. 3) relating to succession 
in a certain family of Raudhawa Jats of 


y 
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Mauza Bhangali in the Amritsar tahsil 
by the chundawand rule, It appears from 
the order of the Assistant Collector that 
the various heirs of the deceased person 
admitted that in their family the rule of 
chundawand prevailed, and mutation was 
sanctioned accordingly on March 39, 1927, 
several months after succession in the 
present case had opened out. 

From what has been stated above, it 
‘will appear that all the instances cited by 
the plaintiffs are of family custom based 
on instances in particular families rather 
than on the custom prevailing among 
the Randhawa Jats generally. The oral 
evidence cited by the parties is notof 
much value. It is significant, however, 
that one of the plaintiffs’ own witnesses, 
Charan Singh (P. W. No.6), who isa 
Jagirdar and a lambardar of the 
neighbouring village of Kathungal, stated 
that the pagwand rule was followed in his 
and the neighbouring villages. It will 
thus be seen that there is no uniform 
custom. on this point in Amritsar District, 
and even in the same tahsil the rule of suc- 
cession varies from village to village and 
tribe to tribe. The parties to the present suit 


are, as already stated, Randhawa Jats of - 


. Mauza Budha Theb. No instance, one way 
or the other has been cited either from 


the Randhawa Jats of this village or among © 


_.Jats of any other got living there. 

In these circumstances I am of opinion 
that the lower Courts came to a correct 
conclusion in holding that the plaintiffs 
had failed to prove that the rule of 
chundawand prevailed among the parties. 
I would accordingly dismiss this appeal, 
but having regard to all the circumstances 
would leave the parties to bear their own 
costs throughout. 

Skemp, J.—I agree. 

N. Appeal dismissed. 





MADRAS HIGH GOURT 
Civil Appeal No. 234 of 1933 
November 14, 1934 

: Ramesam AND STONE, JJ. 

KANNIKANDATH KIZHE PURAKKAL 
VELLA’S Son FAMILY MANAGER 

THAYYAN—AprELLANT—DEFENDANT 
: versus 
KANNIKANDATH KIZHE PURAKKAL 
VELLA'S Son RAGHAVAN—P aintTiFF— 


RESPONDENT : 
Civil Procedure Code (Act V of 1908), O. IA, 7.9— 
Suit for partition — Dismissal for default—Second 
guit for same relief—Maintainability, 


taayyan b. RagHAvAN (MADR) 


: Joynath 
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Cases of a second suit for partition may fall under 
three classes, namely ;i) when the former suit ended 
ina final decree, (it) where there isa preliminary 
decree but nota final decree, and iii) where. the 
former suit was dismissed for default. In the last 
case a second suit for partition is not barred under 
O. 1X, r.9, Civil Procedure Code, for the reason that 
even after dismissal of the former suit the joint- 
ness continues and there is a continuing cause of 
action. Soni v. Munshi (1, Madan Mohan Mondull 
v. Baikanta Nath Mondul (2, T. ©. Mukerji v. 


. Afzal Beg (3), Mariamanessa Bibee v. Joynath Bidee 


(4) and Sethurama Sahib v. Chotta Raja Sahib (5), 
referred to Nanchappa Koundan v. Vatasari 
Ittichathara Mannadiar (8), referred to. Bisheshar 


Das v. Ram Prasad (6) and Madh G i V. 
Thummala Sesha Redd K ee followed. iia a 


C. A. against the decree of the Court of 
the Subordinate Judge of South Malabar 
at Palghat in O. 8. No. 57 of 1931. 

Mr. P.C. Narayanaswamy Ayyer, for the 
Appellant. > < 

Messrs. B. Sitarama Rao and C, V. Haris 
hara Ayyer, for the Respondent. 

Judgment—tThe first point is whether 
the: present suit is barred under O. IX, 
r.9, by reason of the former suit. Cases 
of a second suit for partition- may fall 
under three classes : 

When the former suit ended in a final 
decree e. g., Soni v. Munshi (1) distinguished 
in Madan Mohan Mondul v. Baikanta Nath 
Mondul (2): (2) Cases where there is a pre- 
liminary decree but not a final decree: 
Example of this are T. C. Mukerji v. 
Afeul Beg (3), Mariamanessa Bibee v. 
Bibee (4) and Sethurama Sahib 
v. Chotta Raja Sahib ~(5).. Cases where 
the suit was dismissed for default Bisheshar 
Das v. Ram Prasad (6), Madhura Gramani 
v. Thummala Sesha Reddy (7). | 

The case before us falls under the last 
heading. Following the decisions in Bishe- 
shar Dasy. Ram Prasad (6) and Madhura 
Gramani v. Thummala Sesha Reddy (7), we 
hold that the present suit is not barred. 
The reason is that, even after the dis- 
missal of the former suit, the jointness 
continues and here is a continuing cause of 


- action. 


_ It is unnecessary to consider the decision 
in Sethurama Sahib v. Chotta Raja Sahib 
(5) and whether Mariamanessa Bibee v. 
Joynath Bibee (4) was rightly dissented 
from in it. A 

The only other point relates to interest, 
. (1)3Bom. L R 94. 

(2)10 O W N 840. 

(3) 27 Ind. Oas. 694; 37 A 155; 13A L J 98] 

(4) 10 O W N 934. ; 

(5) 40 Ind. Cas. 820; (1917) M W N 327, e 

(6) 28 A 627;3 A L J379; A W N 1906, 112, 

(7) 97 Tad, Cas,622: 49 M 939; 51 ML J 254: 24 
TAN 293; (1926) M W N 815; A I R 1926 Mad, 
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The plaintiff will have interest only from 
the date of plaint vide Nanchappa Koundan 
v. Vatasari Ittichathara Mannadiar (8). 
: The decree is affirmed subject to this 

modification. As the appellant has subs- 
. tantially failed, he will pay the costs of 
the respondent. 

A. Decree affirmed. 

(8) 127 Ind. Cas. 630; 53 M 549; (1930) M WN 
43r; 31 L W 655; A I R 1930 Mad. 727; 59 M L J 358; 
: Ind. Rul. (19£0) Mad, 1014. 





. MADRAS HIGH COURT 
Civil Revision Petition No. 757 of 1934 
October 4, 1934 
PAKENHAM Watsu J. 
LAGUDUVA. S. KRISHNASWAMI IYER 
— PETITIONER 
Versus 


SANKARAPPA NAIDU.—RESPONDENT 
Civil Procedure Code (Act V of 1998), 0. XLI, 
r. 20—Limitation Act (LX of 1908), s. 5— Joint 
decree-holders—Appeal against some alone—Power of 
, Court to implead others after limitation—‘Interested 


in the appeal’, meaning of—Effect of order under . 


3.5, Limitation Act. 

A judgment-debtor against whom an order in 
execution was passed preferred an appeal against 
. it in time but omitted to implead one of the joint 

decree-holders as a respondent. Subsequently, after 
. the expiry of the period of limitation, he applied 

for impleading, him as a party and for excusing 

delay under s: 5, Limitation Act,and both the peti- 

tions were allowed ; : 
Held, that asthe appeal had abated as against 


the decree-holder who had not been impleaded, he .. 


was not a party ‘interested in the . appeal’ within 
the meaning of O. XLI, r. 20, Oivil Procedure Code, 
. and the Court had no power to implead himas a 
party. 


Held, further that the order excusing delay made . 


under s. 5, Limitation Act, had not been appealed 


“from and had become final and it did not makeany ' 


: difference as this order could logically be passed only 
after the order to implead as party. Badri Narayan 
v. Hast Indian Railway Co. (1), Manindra Chandra 
Nandi v. Bkagabati Debi Chanduran (2), V. P. R; 

- V. Chokalingam Chetti v. Seethai Acha (3), Ma Than 
May v. Mohamad Eussoof (4, Munir-ud-Din v. 
Rasul-ul-nisa (5) and Maharajah of Faridkot v. Anant 

“Ram (7), relied on, Srinivasa Row v Venkatana- 
rasamma (8), Kunhanna Rai v Manakke (9), 
and Basanti Bai v. Nanhe Mal (10), distinguish- 


- ed, 
C. R, P. under s. 25 of Act IX of 1887 and 
s. 107 of the Government of India Act 
praying the High Court to revise the order 
_of the District Court of Madura dated 
January 29, 1934, and made in I. A. 
No. 425 of 1933 in A. S. No. 191 of 1932. 
Mr. K. V, Srinivasa Ayyar, for the Peti- 
tigner. 


. Mr.T. 8. Vaidyanatha Ayyar, for the 
Respondent, - Pe path fi : 
dudgment.—The petitioner here was a 
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‘limitation was entertained. I do 
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joint decree-holder in a certain suit. The 
respondent here was the judgment-debtor 
in that suit. Against an order passed in 
execution on October 21, 1932, the judgment- 
debtor filed an appeal (A. S. No. 191) of 
1932 within time, In that appeal he omitted 
the name of Lagduduva 8. Krishnaswami 
Ayyar, the present petitioner and on 
November 1, 1933, in the-course of the 
appeal he put intwo Interlocutory Appli- 
Cations (I. A. Nos, 425 and 426 of 1933). The 
first application asked for a relief to add 
the petitioner asa respondent. The second 
asked fcr permission under s. 5 of the 
Limitation Act to excuse the delay in 
preferring the appeal against him which 
was out of time. The lower Court granted 
both the petitions. There is no revision 
petition against the order on I. A. No. 426 
extending the period of limitation and 
that order has ‘becone final. The 
present petition is against the order cn 
I. A. No. 425 of 1983 giving permis- 
sionto addthe petitioner asa respondent. 

The basis ofthe objection to the order 
is that under O. XLI, xr. 20, since the 
appeal had abated against this petitioner 
he was not a party ‘interested in the result 
of the appeal’ and, therefore, the lower 
Appellate Court had no jurisdiction to 
have him impleaded as respondent, It is 
important inthis case to keep clearly in 
mind the logical sequence of the orders 
passed although one common order covers 
both, Itis clear that I. A. No. 425 of 1933 
asking to add the petitioner as a party had 
to be first ordered before the second ap- 
plication (I. A. No. 426, of 1933) extending 
the period of limitation against him could 
be entertained. Consequenlty, it is quite 
out of place toargue thatthe period of 
limitation having been extended, he must 
be held under s. 22 ofthe Limitation Act 
to have been impleaded at thetime.when 
the appeal was orginally filed. Strictly 
speaking also it is quite open to this Court 
togo behind the findings of fact on which 
the limitation period was extended, because 
I am here dealing with an order which 
must betaken to have been passed before 
the application to extend the perioed. of 
not 
however, wish todeal at any length with 
the reasonson which the lower Oourt 
extended limitation as I think the whole 


. matter can be argued more clearly without 


much reference to them. But I must 
mention what happened, which was this, 
The petitioner was entered inthe cause title 
of E. P, No.. 785 of 1927 as dead, Admittedly 
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no applicaticn was put in to add his 
legal representative. But when itcame to 


considering the extension of limitation, 
the lower Court held this mistake in the 
cause title sufficient reason to grant the 
extension in spite of the fact that this 
petitioner in the course ofthe execution 
of the decree hid been appearing in 
execution proceedings. As I said above, 
there is nothing to prevent my coming toa 
different finding from that reached by 
the learned District Judge in the petition 
to extend the period of limitation as to 
whether the decree-holder (respondent) 
could be excused for the delay in filing 
the appeal and I must certainly remark 
that the fault was not entirely that of the 
Court in describing the petitioner as dead, 
because, if petitioner believed this incorrect 
description he should have applied tc have 
his legal representative brought on record 
which he did not do. Turning to the main 
question before me there can be no doubt 
that the appeal which had been filed was 
incompetent for the decree was a joint one. 
‘The argument addressed before me is that 
the lower Court had no power to render an 
incompetent appeal competent. The first 
case quoted for the petitioner is Badri 
Narayan v, East Indian Railway Co, (1), 
Thisis in many respects like the present 
case. In that case, as in this the appeal 
petition presented omitted to include some 
of the plaintiffs who were joint decréé- 
holders. It was held that “O. XLI, r, 20, 
applies- only when there is an appeal 
pendingin the Court on which a decision 
may be given by the Court, In that case 
, asin this when the petition seeking to 
add the omitted parties was put in, 
the appeal was time-barred as against those 
who had beenomitted. The learned Judge 
after quoting Manindra Chandra Nandiv, 
Bhagabatt Debi Chaudurani (2), with ap- 
proval say that: 

“Order XLI, r. 20, is not intended to override the 
provisions of O. . XXII, of the Civil Procedure Code. 
The right obtained by a respondent when the appeal 
abates as against them isa valuable right and should 
not be lightly treated.” 

It was held that “the lower Court was 
wholly wrong in having recourse to O. XLI, 
T.20, of the Code,” A further argument was 
raised before them that the lower Court in 
substance condoned the delay and gave 
leave under s.5 of the Limitation Act, On 
this they remarked that the learned District 
` (1) 98 Ind. Cas. 1003; 5 Pat, 755; A 1R1927 Pat, 
23; 8P L T 373. f 
. (2) 90Tnd, Cas, 986; 30 O-WN45; AI R1926 
al, 335, Beenie al tir! atts i 
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Judge has not dealt with the matler on that 
footing. Though in one aspect the present 
case isthe converse for the lower Court 
has specifically dealt with and granted the 
petition for extension of time under s. b of 
the Limitation Act, while it has not 
specifically dealt with the question as to 
whether O. XLI, r, 20 can beavailed of to 
add the petitioner to the record yet asI 
said above the logical sequence of the 
order must be looked at and the sole 
question before me is whether the Court 
had powerto pass the order which it did 
pass on I. A. No. 425 of 1933. In V. P. R. 
V. Chockalingam Chetty v. Seethai Acha (3), 
(Privy Council case) the meaning of the 
words “interested in the result of the appeal” 
occurring in O. XLI, r, 20,is explained, It 
was held that: 

“as the first defendant held a decree against 
which an appeal was barred so faras he was 
cerned he was not ‘interested in the result 
appeal’ within the meaning of O. XLT, rn 29." 

It wasalso held that 
- “assuming that under O. XLI, r. 

Court could add a pr er = E E ng 
purpose of making a decree against him no sufficient 


ground had been shown for interferring with the re- 
{usal to do sgo,” 
(4), 


Ma Than May v. Muhammad Eusoof 

follows the two cases quoted above and the 
necessity for this viewis very clearly explain- 
ed in that judgment, Ithas been pointed 
out there that the test to be applied is this: 
assuming the appeal against the respondent 
proved to be successful, the effect would be 
that there would be in existence two incon- 
sistent decrees, one of the High Court and 
the other of the District Court, with respect 
to. the. subject-matter of the suit. The 
judgment proceeds: ne 


“If the appeal were to succeed in respect of all 
or any ofthe items set outin the memorandum of 
appeal the decree of this Court as against the 
respondent would both in form and in substance 
vary from the decree passed by the District Court 
which as between the parties to the appeal and the 
2od defendant, has become conclusive.” 

Munir-ud-Dinv. Rasul-vl-nisa (5) follows 
these cases. In Srinivasalu Chetti v, 
Palamkulu Guruviah (6) it was held, 


(3) 107 Ind. Cas 237; 6 R 29; AI R1927P ô 
252; 4 OW N 1231; 27L W1; 5t MLJ 88; (1928) 
M WN 20; 47 OLJ 136; 32 O WN 281; I LT 49 
Rang. 18; 30 Bom. LR 220; 26A LJ X4 


P 0). 
$ (4) 135 Ind. Oas. 615; 9 R62}; AI R 1932 Rang, 
16; Ind. Rul. (1932) Rang. 53, 
(5) 140 Ind. Oas 483; AI R 1932 Oudh 283.9 6 
. W N 687; 16 RD 490; L R13 A KO) 319; Ind, 
' Rul. (1932) Oudh 401; 8 Luck, 115, 
(6) 101 Ind, Oas, 655; 52M L J 460; a MW 
N 170; A IR 192? Mad, 505; 38 M L T 332, f 
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“Where pending an appeal by the defendant 
against a decree for joint possession passed in 
favour of several plaintiffs, one of the plaintifis dies, 
and the appeal abates andis dismissed as against 
that plaintiff, the appeal must be dismissed as 
against the other plaintifs also. When the whole 
decree could be executed by the legal representatives 
of the deceased plaintiff it would be idle to ask the 
Court to passa contrary decree’ as against the other 
plaintiffs.” 

That is exactly the position in this case. 
Maharaja of Faridkot v. Anant Ram (7) 
goes very far in this direction. In that case 
in execution proceedings by K and J 
objections filed by R to the attachment of 
certain property were dismissed, whereupon 
R brought the present suit against K and J. 
The trial Court dismissed the suit in toto, 
but both inits judgment and in framing 
the decree omitted all reference to A. N.,one 
of J's sons, who, onthe death of J., had been 
impleaded in thesuit. R. appealed from 
this decree, and on the day fixed for the 
hearing of the appeal, applied to have A. N. 
added asa.respondent. Jt was held, that 
it isfor the Court which makes such omis- 
sion and that Court alone to putit right 
under s. 151 of the Code. To hold that an 
Appellate Court could at this stage implead 
a person who has, acquired an absolute 
right by lapse of time or by the omission 
of hisname from the decree, would be 
tantamount to denying all finality to litiga- 
tion. It was further held . 

“that it was for R, being the party aggrieved, to 
have moved the trial Court, and this not having 
been done, the Appellate Court had no power to act 
under either r, 20 orr. 33 of O. XLI, nor does’s, 152 
apply to the case.” < 

On this authority it was the trial Court 
that should have been moved in the 
-present case to add. the petitioner to the 
record, For the respondent only three of 
the cases quoted are in my opinion at all 
relevant. The first is Srinivasa Rao v. 
Venkatanarasamma (8) a decision of this 
Court. It was there held, . 

“Where the next friend of a minor plaintiff 
withdraws the suit against one of the defendants 
without previously obtaining the sanction of the 
Court, the minor has got a right to -have-the 
matter re-opened. The absence of any special 
provision in the Gode of Oivil Procedure does not 
take away the inherent power of the Court to rectify 
its own errors,” 


There is a cage where minors who have a 
right to be represented are concerned and 
entirely different rules apply, and so this 
case is therefore not a guide to the present. 
The next case cited is Kunhanna Raiv. 


(7) 97 Ind, Cas. 338; 8 Lah, 161; 8 Lah. L J 333; 
A TR 1926 Lab, 499: 27 P LR 576, zoe 
© Mind. Oas 127; 22L W 625; ATR 1926 Mad, 

19, E i SSR 
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Manakke (9). There owing to an oversight 
ofeither the clerk or the peism who 
instiucted the Vakil who filedthe Letters 
Patent Appeal, the name of the 2nd 
plaintif who was tke 14th respondent 
in the second appeal was left out and there 
wasa reason for his name being left out, 
namely, his name resembled closely the 
name of the 3rd defendant. It was held: 
‘It was a bon2 fide mistake andthe High 
Court has got power to correct it and to 
have the appeal memorandum amended 
by inserting the proper name and bringing 
on record tke proper party.” But it should 
be noticed in this case that there seems to 
have been no question of the application 
not having been made before ithe appeal 
time had elapsed against the party sought 
to-be added, because there is no mention 
of extending the period of limitation which 
would have had to be done ifsuch had 
been the case; and there was no decision of 
the question of O. XLI, r. 22 not being 
applicable, nor could it be argued that 
when the appeal time has not elapsed the 
respondent sought to be added was not 
interested in the result of the appeal. The 
next case quoted is Basanti Bai v. Nanhe 
Mal (10). In that case a transfer of the 
property of an insolvent was challenged as 
being in fraud of the creditors and in an 
appeal from the order the Official Receiver 
was not impleaded asa party.. An appli- 


cation was putin to add him. asa party. 


Kay 


Their Lordships observed: 
“It is impossible to finally dispose of the case in 
the absence of the Receiver. "We cannot set aside 
the order of the District Judge and uphold the 
‘transfers behind the back of the ‘Receiver. The 
appeal without impleading him is incompetent. 
We have, however, mentioned the reason why his 
name has been omitted from the memorandum 
of appeal. Having considered the case we have 
come tothe conclusion that the best thing to dois 
to set aside the order of the District Judge and 
remand the case to his Court witha direction that 
the Receiver should be formally impleaded and 
that he should be allowed to produce any oral 
or documentary evidence he may like to produce.” ` 
Here again there is nothing to show that 
the application was not made within ihe 
time allowed for the appeal. Secondly, the 
High Court set aside the order of the 
District Judge, thus avoiding two con- 
tradictory decrees existing atthe same time 
asa possible result of the appeal. That 
the Court cannot use its inherent powers 
to extend the scope of a provision which 
places limitations on itis clear from the 
Full Bench decision reported in Neelaveni v. 
(9) 117 Ind, Cas 796; 29 L W 546; A IR 1929 Mad, 
313; (1929) M W N 374; 58 M LJ 315. 
(10) £9 Ind, Cas. 357; 47 A 864; 
23 ALd 792; ALR 1926 All, 29, 


L'R 6 A 397 iva, 
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Narayana Reddy (11). From the decisions 
quoted above it must be held clear that the 
Petitioner was not, at the time when 
I. A. No. 425 of 1933 was presented to the 
lower Court, interested in the result of the 
appeal and hence the Court had no jurisdic- 
tion toorder the petition. 

A suggestion was made that -it could 
have passed the order under the powers 
conferred by O. XLI, r. 33. To begin with, 
that was not the Order under which the 
Court acted, and it is a very special power 
to be used in special circumstances which do 
not exist at all in this case. 

In that result therefore this petition must 
be'allowed with costs and the order of the 
lower Court adding the 3rd petitioner as a 
party respondent set aside. The result of 
this of course will be automatically to render 
inoperative the orderon the second I. A. 
(I. A. No. 426 of 1933) extending the period 
of limitation and also to make the appeal 
as against the other respondents incom- 
petent; otherwise there must betwo con- 
tradictory decrees in existence as a result of 
that appeal. 

A. Petition allowed. 

qy 53 Ind. Cas. 847; 43 M94;37 M LJ 599; 26 
ML T377; 10L W 606; (1920) M W N 19(F B). 
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MADRAS HIGH COURT : 
Appeal Against Appellate Order No, 73 
of 1933 
` January 22, 1935 
. PANDRANG Row, J. 
PENA ANA LANA PANA LANA 
ALAGAMMAI ACHI-—APPBLLANT 


A VETSUS 

Ars. AL. ARUNACHALAM CHETTIAR 

aND ANOTHER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 55 (4)— 
Arrest of judgment-debtor—Surety for application to 
file insoluency—Omission to file applicaton—Liabili- 
ty of surety—Construction of bond. 

A surety bond provided as follows: “If the de- 
fendant (judgment-debtor) fails to filean insolvency 
petition within one month, I shall produce the de- 
fendant before this Court and the Insolvency Court, 
on any day that might be fixed by the Oourt. If es 
aforesaid there is default anywise, I shall be liable 
to pay the entire decree amount out of my proper- 
ties.” The judgment-debtor having failed to apply 
for being made an insolvent, the decree-holder 
sought execution against the surety : 

Held, that under theterms of the bond, the surety 
was entitled to be given an opportunity to produce 
the judgment-debtor and could be made Hable for 
A degree amount only if he failed to produce 


Appeal against an order of the Court of 
the: ‘Subordinate Judge of Devakottah, 
dated March 21,1933 and made in A. S. 
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No. 5 of 1933 preferred against the order 
of the Court of the District Munsif `of 
Devakottai, dated February 3, 1933, . and 
made in E. A. No. 658 of 1932 in B. P» 
No. 220 of 1932 in O. 8S. No. 193 of 1927. 
Messrs. A. Rangasami Ayyangar, and 
T. R Sundaram Ayyar, for the Appel- 
lants. : 
Dr. V. K. John, for the Respondents. 
Judgment.—This is an appzal from 
the order of the Principal Subordinate 
Judge of Devakottai, dated March 21, 1933, 
in A.S. No.5 of 1933 in Appeal from the 
order of the District Munsif of Devakottai 
on an application by a surety to cancel 
the security bond executed by him after 
giving him an opportunity to produce the 
judgment-debtor referred to in the security 
bond on a date to be fixed by the Court. 
The security bond in question was given 
in connection with the arrest of the’ 
judgment-debtor in execution. When the 
judgment-debtor was brought under 
arrest the petitioner, viz. the surety 
executed a security bond as a re- 
sult of which the judgment-debtor was re- 
leased. The District Munsif was of opinion 
that under the bond the surety was bound 
to pay the decree amount because he (the 
judgment-debtor) failed to observe one of 
the conditions, viz, the filing of an In- 
solvency , Petition within a month. The 
application of the surety was according], 
dismissed by the District Munsif. eee 
The Subordinate Judge on appeal took 
a different view of the bond executed by 
the surety who appealed to him, and he set 
aside the order of the District Munsif 
and remanded the application for disposal 
afresh after giving the surety an opport- 
unity to produce the judgment-debtor. 
The present appeal is by the decree-holder 
in the suit who got the judgment-debtor 
arrested. ` 
The question for decision in this appeal 
turns entirely on the interpretation of the 
relevant portion of this security bond 
executed by the surety which runs às 
follows : 5 
“Jf the defendant (judgment-debtor) fails to file 
an insolvency petition within one month, or if he fails 
to prosecute it properly up tothe stage ofdischarge I 
shall produce the defendant before this Oourt 
and the Insolvency Oourt on any day that may 
be fixed by the Oourt, If as aforesaid there is 
default any wise, I shall be liable to pay the entire 
decree amount out of my properties, 


The question is whether this latter part 
of the bond makes the surety liable fòr 
the whole decree amount if the insolvency 
petition is not filed within a month, The 
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learned Subordinate Judge found that as 
-8, surety the liability was only to produce 
‘the judgment-debtor before the Court in 
. case the insolvency petition was not filed 
within a month and that the surety was 
entitled to be given this opportunity of 
_producing the judgment-debtor in Court 
_ after a date is fixed by the Court. 
of cpinion that this interpretation of the 
Principal Subordinate Judge is correct 
and that there is no substance in this 
appeal. The appeal, therefore, fails and is 
dismissed with costs. 
A, Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT 

Second Civil Appeal No. 136 of 1932 
February 28, 1935 

GRILLE, J.O. 
HANUMANLALA KALAR—JUDGMRNT- 
DEBTOR—APPELLANT 
Versus 

SHEONARAYAN SONAR—Dzogzs- 
HOLDER- RESPONDENT- 

Execution — Transferee Court — Right to go into 
question of limitation — Good faith of previous ap- 
plication —Whether essential — Rejecied application 
—When ineffective— Application dismissed in default 
without determination as to its propriety— Whether 
effective to save limitation—Oral application for 
issue of fresh warrant —Effect—Limitation Act (IX 
of 1808), Sch I, Art. 1&2, 

A Court to which a decree has been transferred 
is entitled to go into the question of limitation when 
the Court transferring the decree has expressed an 
opinion on the question of limitation without giving 
the judgment-debtor an opportunity of being heard, 
The question of whether a previous application for 
execution was made in good faith for the purpose 
of executing the decree or merely for the purpose of 
keeping execution prcceedings alive, is immaterial 
Lp. 114, col. 2.) 

Anapplication for execution, which has been 
rejected, is only ineffective for the purposes of saving 
limitation when the order of rejection amounts toa 
finding that the application was_not in accordance 
with law, An application which bas been dismissed 
in default without any determination as to the 
propriety of the application, is effective for the 
purposes of saving limitation. Ghulamali v. Raj 
Kumar Chatterji (2), followed. 

Where, when the warrant of arrest is returned un- 
executed, the decree-holder asks the Court that fresh 
warrant might be issued, he asks the Court to take 
astep-in-aid of execution proceedings since the 
action taken on his previous application has failed. 
The application isa definite act although oral, and 
anecessary act and the subsequent application filed 
within three years is within time. Masilamant 
Mudaliar v. Sethuswami Auyar (3), Amar Krishna 
v. Jagat Bandhu 14) and Ghanaya Lal v. Nathu 
fam (5), distinguished. : 


3.8: OTA, against the decree of the First 
-Additional District Judge, | Nagpur, . in 
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Civil Appeal No. 157, of 1931, dated Feb-- 
ruary 12, 1932, arising out of Miscel- 
laneous Judicial Case No. 247 of 1930, in 
the Courtof the Sub-Judge, Second Class, 
Saoner, dated August 4, 1931, arising out 
of execution case No. 770 of 1920. 

Mr. R. N. Padhye, for the Appellant. 

Order.—The decree-holder (respondent) 
has obtained a decree against the judgment- 
debtor (appellant) in the Court of Small 
Causes, Nagpur, and had made an 
application to that Court of January 3, 
1950, to transfer the decree for execution 
to the Court of the Subordinate Judge, 
Second Class, Saoner, and an application 
was filed in that Court on October 6. 
1930. The decree was obtained as far 
back as the year 1922 and execution 
proceedings taken in that year proved 
abortive. Further applications for exe- 
cution were made in 1925 and 1927 and 
now on the transference of this decree - 
for execution to the Court of the Second 
Class Subordinate Judge at Saoner the 
judgment-debtor made an _ application 
that the execution application be dismissed 
as being barred by limitation, The Judge 
found that the upplication was time- 
barred, a decision which has been re- 
versed by the First Additional District 
Judge, Nagpur, in appeal, and the 
judgment-debtor has now preferred a second 
appeal. . : 

Two questions which have been agitated 
in the Courts below have now been settled 
and it is no longer disputed that a 
Court to which a decree has been trans- 
ferred is entitled to gointo the question 
of limitation when the Court transferring 
the decree has expressed an opinion on 
the question of limitation without giving 
the judgment-debtor an opportunity of 
being heard, and alsothat the question of 
whether pievious application for execution 
was made in.good~faith for the purpose 
of executing the decree or merely for the 
purpose of keeping execution proceedings 
alive is immaterial.’ The only point then 
which remains for consideration is whether 
on the facts the execution application is 
time-barred or no. hap 

Both in 1925 and in 1927 the execution 
applications .were dismissed in - default 
of the decree-holder’s appearance and 
were dismissed without being registered. 
The trial Court, following the decision in 
Meghraj v. Abdul Majid Khan (1), held 
that the applications of 1925 and 1927 
should be tread as not having been filed 

(1) 63 Ind. Cas. 971; 17 N LR 179. Ls a 


` 
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at all and that consequently the appli- 
cation before it was time-barred. The 
date of the order of the trial Court is 
August 4, 1931. Early in 1932, a Fall 
Bench ruling of this Court was published 
Gulamali v. Rajkumar Chatterji (2) which 
‘specifically considered the correctness of 
the decision’ in Meghraj v: Abdul Majid 
Khan (1) and modified the effect of that 
ruling considerably. It was there laid 
down that an application for execution, 
which has been rejected, is only ineffective 
for the purposes of saving limitation 
when the order of rejection amounts .to a 
finding ` that the application was not in 
accordance with law. An application 
then, which has been dismissed in default 
without any determination as to the pro- 
priety of the application, is effective for 
the purposes of saving limitation. The 
lower Appellate Court perused both the 
applications of 1925 and 1927 and found 
no defect in the form despite the fact that 
it appears to have been stated in the 
order-sheet in the 1927 application that it 
was reported to be. incorrect, but no 
report to that effect was traceable. The 
1927 application is clearly within - time 
with respect to the previous step taken 
in 1925, and the point for determination 
then is whether the application of 1925, 
was itself time-barred. - 

To determine this point we have to 
go back to the execution application of 
-1922 which unfortunately has been des- 
troyed. It was, however, available in the 
lower Appellate ‘Court. The appli- 
cation of 1925; dated July 7, 1925. The 
application of 1922 was dated April 5, 
1922, and warrants of arrest had been 
issued on this application. OnJuly 29, 
-1922, as the judgment-debtor was not 
arrested, afresh warrant was ordered to 
be issued. Apparently there was no 
written application, and the Judge says 
that this order was presumably on the 
oral application of the decree-holder who 
was present in person at that hearing. It 
‘does not appear from the judgment of the 
Additional District Judge what the result 
of this order was, or whether a warrant 
was actually issued. On these facts it is 
now urged in second appeal that tte oral 
request is ineffective and cannot be 
treated asa step in aid in execution: Lo 
save limitation- of the subsequent appli- 
cation of July 7, 1925 as the oral, appli- 
. (2) 134 Ind. Oas. 681; 28 N LR7;14 NLJ 10 
an By 1931 Nag. 154; Ind, Rul, (1931) Nag. 169 
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cation did nob advance matters in 
any way. It has been contended that no 
fresh oral request ‘was necessary as a 
previous application was still subsisting 
and effective. Masilamani Mudaliar v. 
Sethuswami Ayyar (5) is cited in support 
of this contention. The case however does 
not support the contention of the appellant, 
for the ratio decidendi was not that an oral 
application must be disregarded, but that 
the application which the learned Judge 
was considering was superfluous. Ayling, 
J., stated > í 

“Now in my opinion the utmost that can be 
presumed is that the decree-holder was present 
in Oourt on August 12, 1911, either in person or by 
Pleader and intimated his desire to proceed with 
execution. He had already asked for attachment in 
his written application, and assuming that he 
repeated his request by word of mouth in Court, 
I am unable to see any ground for viewing this 
as fresh step-in-aid of execution. The point is, 
not that the application was oral, but that it was 
the merest repetition, and an entirely superfluous 
repetition of an application, which he had already 
made in writing, and was pending orders of the 
Court.” f ; 

Kumaraswani Sastriyar, J., stated: 

“In order that an oral applicalion may be effective as 
a step-in-aid of execution the application must be 
one which it is necessary to make in order to get 
the main reliefs prayed for in the execution petition. 
It must be of such a nature that, if the application 
were not made, further proceedings in execution 
could not be takeneither by reason of the specific 
prayer not being contained in the execution appli- 
cation, or by reason of the Code or the rules or 


-practice requiring some further acts to be done 


before the main reliefs prayed for in the execution 
application can be granted or enforced,” 

in the case I am considering there 
had been an application for arrest, and 
warrants had been issued which proved 
ineffective. If execution proceedings had 
to go on, a fresh application had io be 
made and the oral request of July 29, 
was certainly not a vain repetition of a 
written application asking the Court todo 
something which it still had power to 
do. Had warrants of arrest not issued 
on the original application, then the oral 
request would be regarded as a super- 
fluity, and the case would fall within the 
purview of the Madras case Masilamani 
Mudaliar v. Sethuswamt Ayyar (8). 
Amar Krishna v. Jagat Bandhu (4) is not 
in point, as that case Jays down that 
certification under O. AKI, 1. 2 of the 
Civil Procedure Code, is not a step-in- 
aid of execution. The certification was 
held not to be an application under cl. (5). 

(8) 41 Ind. Cas, 701; 41 M 251; (1917) M W N 50g; 
33 M LJ 219; 22M LTI1S, ` é 

(4)134 Ind. Cas. 922; 59 O 7€0;540 L J 201; 35 
O W N 1192; Ind. Rul, (1981) Oai, 922; AIR 1931 
Oal, 719 Œ B). ` 
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of Art. 182 of the Limitation Act, and 
consequently there was nothing on which 
‘that article could fasten. Similarly Ghanaya 


Lal v. Nathu Ram (5) does no more than. 


lay down that an application by a decree- 
holder for leave to bid at -an auction 
sale does not ordinarily amount to an 
application inviting -the Court to take a 
step-in-aid of execution. ~The decree- 
holder when the warrant of arrest had 
been returned unexecuted, asked the Court 
that fresh warrant might be issued. He 
asked the Court to take a. step-in-aid of 
execution pioceedings since the action 
taken on his previous application had 
failed. The application was a definite 
act, although oral, and a necessary 
act, it was made on July 29, 1922, and 
the subsequent application of July 7, 
1925 was consequently within time. The 
decision of the lower Appellate Court is 
correct and the appeal is dismissed. As 
the respondent was absent I make no 
order as to costs. 


N. Appeal dismissed. 

(5) 181 Ind. Oas. 100; 12 Lah, 153; A I -k 1931 
Ta i 32 P L R, 824; Ind. Rul. (1931).Lah. 372 
(FB. - ; 
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PATNA HIGH COURT 
Special Bench . — 
Miscellaneous vuaicial Case No. 54 of 1934 
April 11, 1935 
COURTNEY TERRELL, O. J., MOHAMMAD 
NOOR AND AGARWALA, JJ. 
COMMIssSIONER or INCOME-TAX, 
BIHAR AND ORISSA—PeTiTIon gE 
: versus 
Maharujadhiraja Kumar VISHESWAR 
SINGH— OPPOBITE Party ? 
Income Tax Act (XI of 1922), 8. 14 (1)—H#amily 
governed by primogeniture—Allowance to member 
is not taxable—Burden of proving that income 
is exempt—FPresumption regarding exemptron—Lrac- 
tice—d ppeal— Question of yact—Court of Jact arriving 
at conclusion regarding taw—Injerence by Uourt of 
law—Hindu Luuw—lmpartible estute— Presumption 
regarding jontness— Matutenance—l’amily custom— 
kaght of junior members to maintenance out of im- 
patible estate—l’resumption regarding joint owner- 
ship -Income Tax Act, whether contemplates taxing 
indwiduals of jont Hindu family—Interpre- 
tation of Statutes—-Taxing statute—Construction— 
Impartial justice in incidence of taxatrcon— 
Consideration of terms of particular pruvisiun— 


Court, if can consiuer any other part of Siutute, for 
proper consiueration. 
By an indenture executed soon after the death of 


tRe ‘late Maharajadhuaja, the assessee’s brother made 
a grant in {favour of the assessee in accordance withthe 
custom prevailing 1n the ktaj. The grant consisted of a 
number of villages yielding an income of about fiye 
jakhs of rupees per annum, The indenture stated 


COM, OF I. T. BIHAR & ORISSA V. VISHESWAR SINGH (PATNA) 


156 I Ò 


that in consideration of this grant, the grantee re- 
nounced and relinquished all claims to any of the 
properties movable or , immovable, ancestral or 
self-acquired, possessed and held by his late father. 
The present Maharaja the elder brother of the 
assessee, made an allowance of Rs. 48,000 per annum 
to the assessee in addition tothe grant. ‘lhe family 
was governed by the rule of primogeniture. 
The question was, whether this extra allowance 
was taxable to income-tax : 
Held, that the assessee was a member 
Hindu family governea by Mitakshara, = 
Held, also, that the burden was on the assessee to 
show that thesum in respect of which he claimed 
exemption under s, l4 (i), lancome Tax Act was as- 
sessable in thehands of the family. But the as- 
sessee 8 contention that the allowance was paid to 
him out of joint family property being uncontrovert- 
ed in fact, the extra allowance which the assessee 
received fromhis brother the Maharajadhiraja was 
not assessable toincome-tax in the hands of the 
asseasee, [p. 119, col. 2; p. 120, cols. 1 & 2.) 
| Case-law referred to. | ` 
Although the burden is on the Revenue Authori- 
ties to show that income which it is sought to tax 
is income which is rendered liable to be taxed by 
the Statute, the onus of showing that a particular 
class of income is exempt from taxation lies on the 
assessee. [p. 117, col. z.] A ý 
There is no presumption in favour of the exemp- 
tion of the few from the incidence of a general tax, 
The presumption isfor equality and rather against 
the partiality whichis involvedin special exemp- 
tions. [p. 118, col. J.] i 
The question whether a person is oris not a member 
of the joint undivided family is one of fact, but 
when the tribunal of fact states the circumstances.on 
which it relies for its finding and those circum- 
stances do not in law lead to the conclusion arriv- 
ed at by the tribunal of fact, itis open to # Oourt 
of law to draw the proper inference from the cir- 
cumstances stated. [tbid.] - vod 
ln the case of an impartible Raj, the fact that the 
holder for the time being is exclusively entitled to 
the estate is not inconsistent with other members ‘of 
the family being joint with him. [ibid] > — > 
Once it is shown that the custom prevailing ina 
family does not negative the right ot the junior 
members of the 1amily to maintenance, their right 
to maintenance out ot an impartible estate must be 
held to be based upontne joint ownership of the 
junior members of the family. Collector of Gorakh- 
pur v. Ram Sunder Mal (3), relied on, [p. 119, col. 1,] 
The Income ‘Tax Act clearly contemplates that in the 
cases of members ofa joint Hindu family the unit of 


of a joint 


, taxation shall be the family itself and not each indivi- 


dual memver, i. e., the entire joint income of . the 
members of the family is taxable only in the hands 
of the family and no partof it istaxable in the 
hands of its individual members, |p. 119, col. 2.] 

in one sense 1t is tiue that a taxing Statute shoulda 
be construeu liberally and favourably to the subject, 
but, onthe other hand, equality and impartial 
justice in the incidence of taxation are of greater 
moment and the Statute should be construed so as 
to promote that equality and that impartiality of 
justice, [p. 1:7, col. 2.] so i 

‘he Courtis entit.ed and, indeed bound, when 
considering the terms of any provision in the 
Statute, to consider any other parts of the Act which 
throw light upon the intention of the legislature 
ana which may serve to show that the particular 
provision ought not to be considered as it would be 
if considered alone and apart from the rest of the 
Act. [p. 119, col. 2.] oe 
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‘Mis. J. C. forwarded by the Commissioner 
of Income-tax, Bihar and Orissa, . on 
June 29, 1934, regarding assessment of 
income-tax on Maharajadhiraja Kumar 
Visheswar Singh of Darbhanga, under 
s. 66 (2) of the Indian Income Tax Act, XI 
of 1922. 

Mr. Manohar Lal, for the Petitioner. 

Messrs. K. P. Jayaswal, Murari Prasad, 
R. Misra and Bisheswar Prasad Sinha, for 
the Opposite Party. 

Courtney-Terrell, C. J.—I have read the 
judgment prepared by my brother Agarwala. 
I entirely agree and have nothing to add. 

Mohammad Noor, J. - I have also read 
the judgment prepared by my brother 
Agarwala. I entirely agree with it. 

- Agarwala, J.—The assessee is the 
younger brother of the present holder of 
the Darbhanga Raj which is an imparti- 
ble estate. By an indenture executed soon 
after the death of the late Maharajadhiraja 
the assessee’s brother made a babuana 
grant in favour of the asssesee in accord- 
ance with the custom prevailing in the 
Darbhanga Raj. The grant consisted of 
a number of villages yielding an income 
of about five lakhs of rupees per annum 
The indenture stated that in consideration 
of this grant, the grantee renounced and 
relinquished all claims to any of the pro- 
perties movable or immovable, ancestral 
or self-acnqired, possessed and held by his 
late father. It appears that in the lifetime 
of his father, the assessee had received from 
the former, an allowance of Rs. 33,000 a 
year. The present Maharaja makes an al- 
lowance of Rs. 48,000 per annum to the as- 
sessee in addition to the babuana grant. The 
question which has been referred for our 
opinion is whether the assessee is taxable 
in respect of this Rs. 48,000. The question 
has been argued with reference to the 
terms of the first sub-section of s. l4 of 
the Income Tax Act, 1922. Section 3 of 
that Act provides that income-tax shall be 
charged in respect of all income, profits 
and gains of every individual, Hindu 
undivided family, company, firm and other 
association of individuals. For the pur- 
pose of the Act, s. 2 (9) enacts that “person” 
includes a Hindu undivided family, and for 
the purposes of proceedings under the act 
a Hindu undivided family is treated asa 
unit for the purposes of taxation. In the 
third sub-section of s. 4 of the Act are 
enumerated certain classes of income which 
are exempted absolutely from the operation 
of. the Act. The classes of income included 
jn this sub-section are not taken into.con- 
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sideration either for the purpose of ascer- 
taining the amount of the taxable income 
or the rate at which the tax is to be levied. 
The Act also provides other exemptions 
of a rather different nature, for example, 
s. 15-exempts sums payable by anassessee 
in respect of an insurance on his own life 
or on the life of his wife, and s. 14 (2) 
exempts from taxation in the hands of an 
individual dividends which have already 
been assessed to taxation in the hands of 
a company and the profits or gains of a firm 
which have already been assessed to income 
tax in the hands of a firm. These exemp- 
tions, however, unlike the exemptions re- 
ferred to in the third sub-section of s. 4 are 
taxen into consideration in ascertaining the 
total income of the assessee which deter- 
mines the rate at which he is liable to be 
taked (s. 15) and the amount of super- 
tax which is payable by him (ss. 55 and 56). 
There is a third exemption provided by 
the Act which differs both from the exemp- 
tions granted by s. 4 (3) and by s. 14 (2) 
and that is the exemption granted by the 
first sub-section of 14 in respect of any sum 
which the assessee receives “as a member 
of a Hindu undivided family”. This differs 
from the exemptions mentioned in the 
second sub-section of s. 14 in this respect 
that a sum received by an assessee asa 
member of a Hindu undivided family is 
exempt from taxation in his hands whether 
or not it has already been taxedin the 
hands of the family. It differs from the 
exemptions granted by the third sub-section 
of s. 4 inasmuch as the income referred to 
in that sub-section is not taxable at all 
while the income of a Hindu undivided 
family is taxable in the hands of the family. 

As has already been observed, the as- 
sessee's claim to exemption has been argued 
on the basis of the provisions of the first 
sub-section of s. 14. It is well established 
that although the burden is on the Revenue 
Authorities to show that income which it is 
sought to tax is income whichis rendered 
liable to be taxed by the Statute, the 
onus of showing that a particular class 
of income is exempt from taxation lies on 
the assessee. As was observed inIn re 
Scottish Widows’ Fund and Life Assurance 
Co. (1) in one sense it is true that a 
taxing Statute should be construed liberally 
and favourably to the subject, but, on the 
other hand, equality and impartial justice 
in the incidence of taxation are of greater 
moment and the Statute should bg constru- 
ed so as to promote that equality and 

(1) 1 Tax Oas, 10, 


118° 


that impartiality of justice. There is no 
presumption in favour of the exemption of 
the few from the incidence of a general 
tax. The presumption is for equality and 
rather against the partiality which is in- 
volved in special exemptions; (see also In re 
Young (2) p. 61 per Lord Deas and p. 62 per 
Lord Ardmillan). In the present instance 
the Revenue Authorities discharged ihe onus 
which lay upon them by showing that the 
assessee is in receipt of income. When 
that bas been established, s.3 of the Act 
renders that income liable to taxation. It 
is for the assessee to prove that the income 
which he is in receipt of is exempted from 
taxation by the Act. For the purposes of 
s. 14 (1) what he has to show ia (a) that 
he is a member of a Hindu undivided 
family and (b) that he receives the 
income in question as a member of that 
family. The Oommissioner of Income- 
tax states. “For the purposes of income- 
tax, which is tax on income, a family govern- 
ed by the law of primogeniture cannot be a 
joint family as the inccme js enjoyed by 
one particular member to the exclusion of 
others. In this case the assessee comes from 
a family governed hy the rule of primogeni- 
ture. Subject to this the family belongs to 
the Mitakshara School of Bindu- Law. . 
The assessee in no sense can te held to be a 
member of the Hindu undivided family of 
his brother in 1esrect of the property held 
by the latter as the assessee has no share 
in that property during the lifetime of the 
present incumbent, or even later if he dies 
leaving a child.” The question whether a 
person is or isnot a member of the joint 
undivided family is one of fact, but when 
the tribunal of fact states the circumstances 
on which it relies for its finding and those 
circumstances do not in law lead to the 
conclusion arrived at by the tribunal of 
fact, it is opentoa Court of law to draw 
the proper inference from the circumstances 
stated. It is now well established that in 
the case of an impartible Raj the fact that 
the holder for the time being is exclusively 
entitled to the estate is not inconsistent 
with other members of the family being joint 
with him [see Collector of Gorakhpnr v. Ram 
Sunder Mal (3)]. ‘The assessee in the present 
Case asserted that he was joint with his 
brother and this assertion is not contro- 
verted by the Commissicner except in so far 

(2) 1 Tax Cas, 59, 

(3) 150 Ind. Oas. 545; 56 A 468; TR P O1; 110 
WeN 889; ATR 1934 PO 157; 40L W 217; (1934) 
AL J719; 67 MLJ 274; 15 P L T 521; €0OL J 


67; (1931) M W N 751; 35 Bom. LR 867;380 W N 
1101; 611 A 286(P O). ; 
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as it follows fromthe view he took of the 
law governing impartible estates, but which 
is unsustainable in view of the authorities, 
It must, therefore, be taken that the assegsee 
is joint with his brother, Thenext and the 
more difficult question which arises for 
decision is whether the assessee ‘receives the. 
sum whichis sought to be taxed as a. 
member ofthe undivided family. It was 
sought to raisethis question in the case of 
Commissioner of Income-tax, Bihar and 
Orissa v. Maharani Lakshmibati Saheba (4), 
but the agsessee was held not to have agitat- 
ed before the Revenue Authorities the facts 
necessary for its. decision. There are, 
however, observations in the judgment in 
that case, the effect of which may be shortly. 
stated to be that the first sub-section of 
s. 14 applies only to sum received by a 
member of a Hindu undivided family out of 
income to a share in which he has a vested 
right, that is to say, sums which he receives 
from the joint income of the family. A 
further consideration of the question has 
not led meto doubt the correctness of the 
view taken in that case. The material 
words of s. 14 (1) are‘‘as a member of a 
Hindu undivided family”. It is contended 
that these words must be construed .in a 
strictly literal sense andthat in that sense 
they refer to any sum received by a mem- 
ber of an undivided family because he is a 
member of that family. There are, ‘indeed, 
observations of Ramesam, J., in Com- 
missioner of Income-tax, Madras v. Sri 
Raja Vyricherla Narayana Gajapathi Raju 
Bahadur Garu (5) which support this view, 
It has been contended that a sum received 
by an assessee because he is a member of an 
undivided family is on the same footing as 
a sum received as a member of the family 
within the meaning of s. 14 (1). In the judg- 
ment in that case there is no ‘reference to 
other sections of the Act which, in my 
opinion, have a bearing on the correct 
construction of these words and without 
considering which it is not possible to. 
arrive at the true intention. of the Legisla- 
ture. Nor werethe observations relied on 
necessary for the determination of. the 
question referred to the High Court which 
was: ina E 

“Whether the sum of Ra. 6,000 received as mainten- 
ance by the petitioner as a brother of the late Raja of 


Kurupam entitled under the law to receive mainten- 
ance out of the ancestral impartible estate of Kurupam 


(4) 15t Ind. Oas. 866; 16 P L T 171; AIR 1935 Pat. 
8; 7 R P497. - 

(5) 15l Ind. Cas, 926; 57 M 1023 at p. 1027; 607M- 
L J 308; (1934;M W N770; A I R1934 Mad. 603; 7. 
RM 153; 40 L W 487. : E es 
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is a sum received by him as a member of 2 Hindu 
undivided family within the meaning of cl. (1) of 
s. 14:of the Act.” ; 

The question so framed pre-supposes that 
the sum in dispute was paid out of ancestral 
property and the only question before the 
Court was whether, when an estate has 
acquired the attribute of impartibility, it 
continues to be the joint property of the 
family. On a review of the decisions of the 
Privy Council, Ramesam, J , held: 

“The right to maintenance which the son of a 
zemindar still possesses is not the creature of custom 
but itis an incident to the ordinary joint family 
property which was left untouched by custom, despite 
its encroachment on the other incidents.” 

Once it is shewn that the custom prevail- 
ing in a family does not negative the right 
of the junior members of the family to 
maintenance, their right to maintenance 
out of an impartible estate must be held to 
be based upon the joint ownership of the 
junior members of the family: See Collector 
of Gorakhpur v. Ram Sundar Mal (3) (per 
Lord Dunedin). 

_ In the present case, of course, the family 
costom does entitle the junior members to 
maintenance so that in so far as maintenan- 
ce is paid out of joint family property, the 
recipient: receives itas a member of the 
family by virtue of his right to itand it is 
-exempted from taxation by s. 14 (1). But 
the further question whether the recipient 
would receive it “as a member” of the 
family if it were not paid out of joint 
family property still remains. A definite 
illustration, will, 1 think, bring out the 
anomaly of holding that a sum received 
because a person is a member of an 
undivided family isthe same thing as a 
sum received as a member of the family. 

(1) X, feeling himself to be under an 
obligation to a certain family, makes a 
regular allowance to a member of the fami- 
ly whois in distressed circumstances. 

The illustration premises that the allow- 
ance is made because the recipient is a 
member of the family to which X considers 
himself to be under an obligation. Is it 
arguable that the recipient receives it “as 
a member of the family within the mean- 
ing of s. 14 (1)? 


(2) Y, the karta of an impoverished 
undivided family, is himself the possessor 
of a substantial income from self-acquired 
properties. Out of this income he makes 
regular allowances to some of the members 
of the family. . 

Here, again, it may reasonably be as- 
sumed that Y makes the allowances be- 
cause the recipients are members of the 
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family, but Iam unable to appreciate what 
difference there is in principle between the 
two cases. . f , 

To me it seems impossible to ascertain 
whatis meant in this section by these 
words without considering the scheme of 
the Statute with respect to the taxation of 
Hindu undivided families, 

As was pointed out by Lord Herschell 
in Colgnoknon v. Brooke (4), the Court is 
entitled and, indeed bound, when consider- 
ing the terms of any provision in the 
Statute, to consider any other parts 
of the Act which throw light upon the 
intention of the Legislature and which may 
serve to show that the particular provision 
ought not to be considered as it would he 
if considered alone and apart from the 
rest of the Act, It has been shown that 
the general scheme of the Act is to tax 
all income which is not excluded from 
the operation of the Act by s. 4 (3) and 
not to tax in the hands of an asséssee 
income which has accrued to him and 
which has already been taxed in the hands 
ofa company or firm. The Act clearly con- 
templates that in the cases of members 
ofa joint Hindu family the unit of taxa- 
tion shall be the family itself and not 
each individual member, i. e., the entire 
joint income of the members of the family 
ig taxable only in the hands of the family 
and no part of it is taxable in the hands 
of its individual members. In my opinion, 
this provides the clue to the meaning of 
the words “as a memberof a Hindu un- 
divided family” in s.14 (1), That sub- 
section exempts from taxationin the hands 
of a member of a family income which is 
liable to taxation in the hands of the 
family whether in fact it has been so 
taxed or not. It follows from this view 
of the matter that the burden is on the 
assessee to show that the sum in respect 
of which he claims exemption is assessable 
in the hands of the family. It was sug- 
gested that the practical difficulty of proving 
that a sum received by a member of a 
family has been paid out of the joint 
family property indicates that it could 
not have been the intention of the Legis- 
lature tolay this burden on him. I ses no 
more difficulty in proving the source from 
which a payment is made than in proving 
many other facts which arise in the course 
of. an assesement or litigation. Inthe pre- 
sent case the assessee relied on a certy- 
ficate of the manager of his» brother's 
estate to prove that he has remained joint 
(6) (1889) 144 O 493; 2 Tax Cas, 490 at p.500, 
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‘with his brother since the latter succeeded 
to the Raj and that the allowance was paid 
out of zamindari income. It was no more 
difficult for him to have produced ihe 
manager as a witness to state whether the al- 
lowance was paid from joint income or from 
the self-acquired properties (if any) of the 
Maherajadhiraj.. Tt is noteasy to conceive 
a case in which the karta.of a joint family, 
who is paying a maintenance allowance 
to a member of the family, would not he 
willing to appear before the Income-tax Au- 
thorities and state the source from which 
the allowance is paid. And if he maintains 
separate accounts for the joint income of 
the family and his own income from self- 
acquired properties, his testimony, support- 
ed by suchevidence, would be irresistable. 
In the statement of the case, the Commis- 
sioner of Tncome-tax states that the as- 
sessee’s contention was that the ‘Rs. 48,000 
which he received in addition to 
the babuana grant was made as a sort 
of maintenance allowance paid to a 
member of a joint family out of 
the joint family property.” The Gommis- 
sioner has rejected this contention on 
two grounds, apart from his finding that 
the assessee is not joint with his brother. 
Those two grounds are, first, that the al- 
lowance is not a maintenance allowance 
but something in addition to the mainten- 
ance allowance fixed by the indenture, 
and, secondly, that itis not shown that the 
allowance is paid to the assessee from 
zamindart income. He has not controverted 
the assessee's assertion that the allowance 
is paid out of joint family property. 
Whether the allowance is paid ont of 
zamindari income or from other sources 
available to the holder of the Raj isimma- 
terial for the decision of the present 
question, If the allowance is paid outof 
joint family income it is exempt from 
taxation by reason of the provision of s. 14 
(1). I desire to make it clear that Jam 
expressing no opinion on the question 
whether an allowance paid to a member 
of an undivided family and not exempt- 
ed from assessment by s. 14 (1) may not 
be exempt on some other ground. For 
the purposes of this reference it is suffi- 
cient to say that the Commissioner’s reasons 
for holding that the assessee is not a 
member of a joint Hindu family being 
unsustainable in law, and the assessee's 
eqntention that the allowance is paid to 
him out of joint family property being 
unccntroverted in fact, I would answer 
the question referred to us by saying that 
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the cash allowance of Rs. 4,000 a month 
which the assessee receives from his bro- 
ther the Maharajadhiraja of Darbhanga is 
not assessable to income-tax in the hands 
of the assessee. 

The assessee is entitled to costs. He 
will be refunded the deposit of Rs, 100. 
Hearing fee 15 gold mohurs. 

D. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT . 
Criminal Appeal No. 215 of 1914 
February 18, 1935 
NiyoGI, A.J. O. 
BHAIRO SINGH AND oTHERS—APPELLANTS 
versus 
EMPEROR -— RESPONDENT | 

Penal Code (Act XLV of 1860), ss. 102, 105— Both 
parties equally determined to fight on pretence of- 
securing their respective possession—Right of private 
defence, if available—Force used by person in lawful 
posreasion to ward off aggressors—Whether unlaw- 
K 
Phen two parties are equally determined to fight 
on the pretence of securing their respective posses- 
sicns over a field, there can be no question of a right 
of private defence. There can be noroom for the 
plea ofdefence of property or person when either 
party invites the other to the contest. Queen-Hm- 
press v. Narsang Pathabhai (1), Queen-Empress v. 
Prag Dat (2), Kabir-ud-din v. Emperor (3), Manir- 
ud-din v. Emperor \4)and Farman Khan y. Emperor 
(5). referred to, 

Force used by a person, who is in peaceful posses- 
sion of the property, to ward off aggressors cannot _ 
be characterised as unlawful, Therefore, it may not 
be accurate to say that men who.are determined to 
vindicate theirrights, if lawful. use unlawful force, 
except in the sense of using it in excess of what is 
required to eject the invader, 

Cr. A. tried by the Sessions Judge, 
Hoshangabad, dated November 20, 1934. 

Mr. T. J. Kedar, for the Appellant. 

Mr. Vivian Bose, for the Respondent. 

Judgment.— Bhairo Singh, Mullu Singh 
Tej Singh, Sher Singh, Harpal Singh and 
Raghunath Singh, all Rajputs, of Mouza 
Sukkarwada, Tahsil and District Hoshang- 
abad, were tried in the Court of the 
Sessions Judge, Hoshangabad, on the 
charge of an offence punishable under 
ss. 302, 149, Indian Penal Code, and they 
were found guilty of the offence punish- 
able under s. 304, part II, read. with 
s. 149, Indian Penal Code, and sentenced | 
to varying terms of imprisonment rang- 
ing from 18 months to 3 years. Two 
other persons named Jhabbu Singh and 
Nihal Singh were also tried jointly with. 
the first named body of persons, but they 
were acquitted. The six convicted persons 
have preferred this appeal. 
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` The dispute’ which culminated in the 
rioting that occurred on June 26, 1934, 
at Mouza Sukkarwada originated with the 
contest for possession and cultivation of 
an absolute occupancy field No. 38, area 
5:25 acres of Mouza Sukkarwada. This 
field passed by an execution sale, after 
some dispute, to one Kanchhedilal in 
1928-29 since when it had been cultivated 
by Mr. S.P. Ghosh, Pleader, Hoshang- 
abad, under a sub-lease from Kancbhedilal, 
who, without giving a formal. notice to 
determine’ the sub-lease to Mr. Ghosh, 
sub-leased iton April 19, 1934 for one 
year to the appellants. As Mr. Ghosh 
claimed to be in possession as a sub- 
lessee and the appellants also asserted 
their right to possession under their own 
sub-lease, there naturally arose a conflict 
between them. On April 20, 1934, viz., 
the day next following that on which 
Kanchhedilal executed some writing in 
favour of the appellants to evidence the 
sub-lease to’ them for one year, one Gulloo 
made a report, Ex. D-10, at Babai Police 
Station house stating that the appellants 
threatened to obstruct the cultivation of a 
field known as Mansawala field. A similar 
report was made on behalf of the appel- 
lants on’April 24, 1934, against Gulloo and 
Mr. Ghosh stating that they were bent 
on obstructing their possession and that 
there was an apprehension of the breach 
of the peace. These reports. were no 
doubt made directly .in regard to the 
Mansawala field, but they are pertinent 
to field No. 38. known as Bhurawala field 
as the sequel will show. It appears that 
both Mr. Ghosh and the appellants had 
carried out formal summer operations but 
the matters came to a head when the 
time for- sowing,arrived. On June 26, 
1934,- Ghosh’s servants sowed Juari in the 
moming-up to 10 a.m. After they left 
the field: the appellants along with others 
introduced their own ploughs in the field 
and sowed cotton. From the fact that 
they were armed with deadly weapons 
such as barchis, sangs and lathis, it is 
clear that they were ready to face any 
opposition from Ghosh’s people, who hav- 


ing noticed the appellants in the field 
promptly .arrived there to resist their 
possession. They were also alleged to 


have carried arms such as lathis, barchis 
and a gun, Facing “as they did each 
other with such preparations a violent 
clash was inevitable. Several people on 
either side sustained severe injuries in- 
cluding one Channu Gond, belonging 
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to Ghosh’s party, who succumbed to his 
injuries on June 29. The appellants 
pleaded the right of private defence. They 
claim to have been compelled to resort 
to force to keep off Ghosh’s men who 
tried wrongfully to oust them from the 
field. 

Although the dispute as to the posses- 
sion of the Bhurawala field No. 38 was 
the immediate cause of the rioting, there 
are many important factors in the back- 
ground which will have to be considered 
later, As to the actual possession of this 
field it appears that Ghosh had been in 
possession continuously since 1928-29 as 
a tenant from the \earto year. Babulal 
no doubt states that the sub-lease used 
to be given every year, but in view ofthe 
intimate relations between Kanchhedilal 
and Ghosh it does not appear probable. 
Mr. Ghosh had worked as Pleader for 
Babulal Kanchhedilul for 7 cr 8 years 
until 1931. Mr. Ghosh was Kanchhedilal’s 
Pleader in the proceedings against Bhura’s 
lessees for recovering physical possession 
of the land. It was difficult for Kanchhe- 
dilal, who had purchased the land in 
execution, to enjoy peaceful possession of 
it in the teeth of opposition by Bhura 
and his brother. In these circumstances 
Mr. Ghosh’s testimony appears more pro- 
bable that Kanchhedilal asked him to 
cultivate it for some years.- The rent 
payable by Mr. Ghosh was adjusted in 
the account of the forensic work that Mr. 
Ghosh did for Kanchhedilal. As Mr. 
Ghosh himself states in the witness-box 
the field was only of 14 manis of seed 
capacity ‘and not specially important to 
him who owned more than 350 acres of 
land out of which he sub-let 30 to 40 
acres as he could not personally cultivate 
it. It appears he was, however, anxious 
to retain possession ofthe field as he had 
to recover the arrears of his fees from 
Kanchhedilal. The fact that Kanchhedilal: 
had to execute the chiti dated April 19, 
1934, to evidence a sub-lease in favour 
of the stalwarts like the appellants who 
are all Rajputs also goes to show that Mr. 
Ghosh was determined not to part with 
possession and that Kanchhedilal had no 
other effective method of ousting him from 
the fielu. The question as to who was 
in peaceful possession of the field does 
not appear to be of any consequence in 
view of the history of the relations between 
Mr. Ghosh, Kanchhedilal and*the appel- 
lants which may now be briefly ' narrated. 

The appellants belonged to three branches 
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of the family of Rajputs who were full 
proprietors of Mouza Sukkarwada. They 
had mortgaged their 16 annas share to 
one Laxman Prasad who assigned his 


mortgagee rights to Diwan Bahadur 
Ballabhdas, They had parted with their 
equity of redemption to the extent of 


5a-4p share in favour of Ambika Charan 
Datta who sold it to Mr. Ghosh’s father 
Girish Chandra Ghosh. Mr. Ghosh got 
an assignment of the mortgagee rights from 
Diwan Bahadur Ballebhdas and thus 
became an absolute owner of 5a-ipshare 
with the rights of a mortgagee over the 
residtie owned by the appellants, He has 
also obtained an assignment of two decrees 
against Jhabbu Singh and Mullu 
Singh, two of the appellants,- from 
Diwan Bahadur Ballabhdas. He 
got his sale deed from  Ballabhdas 
on December 13, 1933. In execution 
of the two decrees against Jhabhu Singh 
and Mallu Singh, 5a-4p' share of Mouza 
Sukkarwada had already been 
attached by Diwan Bahadur 
Ballabhdas but before he actually 
assigned his mortgagee rights to Mr. 
Ghosh, Jhabbu Singh and Mullu Singh 
transferred their 5a-4p share to Chunnilal 
the brother-in-law of Kanchhedilal, on 
December &, 1933. Kanchhedilal was also 
a rival for the purchase of the mortgagee 
rights from Ballabhdas but he was worsted 
by Mr. Ghosh. Kanchhedilal, moreover, 
suspected Mr. Ghosh-to have inspired the 
obstruction tohis peaceful possession over 
Mapsawala field. In these circumstances 
an alliance between Kanchhedilal and the 
appellants was but natural and Mr. Ghosh 
had to maintain his position in the village 
in spiteof allodds against him. As 
regurds the field No. 38 both parties have 
given different versions. While the defence 
witnesses tried to show that there wasa 
panchayat at which Mr. Ghosh agreed to 
give up his possession and allow the 
appellants to cultivate, Mr. Ghosh affirmed 
that the panchayat was brought about only 
to settle his dispute with the appellants 
in regard to the village. It is possible that 
the dispute relating to the possession of the 
Bhurawala field No. 38 also came in for 
consideration but as stated by Harbhajan 
(P. W. No. 16) the parties did not succeed 
in coming to any amicable settlement. 

: Taking the conspectus of the case there 
appears to beno doubt that both parties 
were heading for a collision to resolve 
- their dispute. The case is not one in which 
a person is thrown on his resources of the 
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moment to ward off a surprise attack bY 
invaders, buta casein which both parties 
had been contending for their rights and 
preparing themselves fora violent conflict 
in assertion of their respective claims. “The 
Bhurawala field No. 38 only offered a battle 
ground for settling their differences by dint 
of physical force. This is clear from the 
very nature of the happenings on the field 
before the actual conflict. The evidence 
which was brought before the Court ‘was 
trimmed to suit the particular cases pleaded 
by either side, but the first information 
report and the nature of the injuries along 
with the number of persons that took part 
in the fray, leave no room for doubt that the 
complainant's party went in large numbers 
to the field and hurriedly cultivated it and: 
that they were immediately followed by a: 
large body headed by the accused persons 
bent on taking possession of the field in 
assertion of their right. From the evidence 
of Lal Singh (P. W. No. 29) it appears 
that there were juar as well as cotton 
sprouts visible in fhe field about the 
middle of July when he visited it. That 
proves that both parties had sown juar, ànd- 
cotton as pleaded by them. i 
The question is, whether, when two 
parties are equally determined to fight on 
the pretence of securing their respective 
possession over a field, there can be any 
question of a right of private defénce. 
Reference is made to various’ authorities 
which require an examination. In Queen- 
Empress v. Narsang tathabhai (|) it was 
helu that the right of private defence of 
property commences when a reasonable 
apprehension of danger to the property 
commences. The apprehension which 
justifies a recourse to the authorities ought 
to be based on some information :of a 
definite kind asto the time and place of 
the danger actually threatened. On the 
facts it was held that the definite informa- 
tion of the actual presence of the complain- 
ants on theland wasreceived at about 3 or 
4 a.m. when the accused had no time to 
appeal to law and that the delay in reach- 
ing the field would have meant permitting 
the complainants to complete the mischief, 
This case is glaringly distinguishable from 
the facts of the present case. In Queen- 
Empress v. Prag Dat (2) it was held that 
when a body of men. are determined to 
vindicate their rights or supposed rights by 
unlawful force and when they engage in - 
a fight with men who, on the other hand, 


(1).14 B 44l. 
(29 20 A 459, 
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are: equally determined to- vindicate by 
unlawful foree their rights or supposed 
rights, no question of self-defence arises. 
The principle laid down in this case has 
been subjected to criticism by Sir Hari 
Singh Gour in his commentary on the Penal 
Code at page 566, 3rd Edition. It is true 
that the dictum is somewhat inaccurately 
worded inthat itdoes not state what 
unlawful force is. [force used by a person, 
who is in peaceful possession of the 
property, to ward off aggressors cannot 
be ‘characterised as unlawful. Therefore it 
may not be accurate to say that men who 
are determined to vindicate their rights, if 
lawful, use unlawful force, except in the 
sense. of using it in excess of what is 
required to eject the invader. Apart from 
this verbal defect, the learned author 
concedes that when the primary object 
of both parties is to fight and the vindica- 
tion of their right to property is merely a 
pretext, the dietum embodies a correct 
proposition. In Kabiruddin v. Emperor 
(3):and Maniruddin v, Emperor (4) it was 
held that there is no right of private 
defence where the parties arm themselves 


for a fight to enforce their right or 
supposed right and deliberately engage 
in large numbers in a fight. The 


view taken in these cases was followed 
in Farman Khan v. Emperor ©). In 
Emperor v. Hira (6) the plea of self-defence 
prevailed but the dictum laid down in 
Queen-Empress v. Prag Dat (2) was not 
disapproved. It was held not applicable to 


the particular facts of the case which were . 


that while the accused persons were in 
peaceful possession they were suddenly set 
upon by the complainants. . ; 
. As I have already remarked, in this case 
each party anticipated resistance from the 
other and had fully prepared itself for a 
violent clash. In fact the relations between 
the parties had become so estranged and 
embittered that they could not but think of 
trying conclusions with each other ina fiee 
fight. The dispute as to the insignificant 
field of 5 acres was picked up only to 
furnish a ground for a final:encounter which 
would ‘decide the major and more important 
issue relating to the village as a whole. 
“The nice distinction between an attempt to 
enforce the right and: one to vindicate the 
right to possession vanishes since the 
(3) 35 O 368. . > 
(4) 350 384. f 
' (5) 98 Ind. Oas. 39t; 5 Pat. 520; A IR 1926 Pat, 433; 
27 Or. L J.1322;18 PL T319. . 
(6) 71 Ind. Cas, 605; 45 A 250; 24 Or. 
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question of possession of the small plot 
was buta pretence. There can be no room 
for the plea of defence of property or persons 
when either party invites the other to the 
contest. 

It is unnecessary to go into the details of 
the mutual attack which was nothing short 
ofa pitched battle. The appellants have 
been rightly convicted of the culpable 
homicide not amounting to murder while 
being members of an unlawful assembly. 
The sentences passed in the case are by no 
means excessive. 


The result is that the appeal is dismissed. 


N. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decrees Nos. 875 and 
876 of 1933 and 918 and 919 of 1933 
March 8, 1935 f 
JAMES, J. 
BHAJAN KAHAR AND OTHERS-— 
APPELLANTS 
VETSUS 
Babu JOGESH PRASAD SINGH— 
RESPONDENT oe 

Bengal Tenancy Act (VIII of 1885), ss, 29, 147-4 
Tenant surrendering part of holding in lieu of 
defaulted rent—New smaller holding—New rent, if 
should be exactly proportionate—Compromise in 
suit for enhancement of rent—Enhancement in con- 
travention of s 147-A--Decree on compromise— 
Decree, if a nullity. 

Nothing in s. 29 of the Bengal Tenancy Act 
formed 
after the surrender of part of the original holding by 
a tenant in lieu of defaulted rent, the rent payable 
shall be exactly proportionate to what may have been 
payable for the original larger holding inrespect’ of 
which the tenant has fallen into default, 

Once the compromise in a suit for enhancement of 
rentis decreed, the decree cannot be treated as a 
nullity merely because the Court did not act in con- 
formity with s. 147-A of the Bengal Tenancy Act. 
Deolagan Singh v. Gulabansi Koer (2), followed. 

A. from a decision of the Subordinate 
Judge, Firet Court, Gaya, dated May 27, 
1933, reversing that of the Additional 
Munsif, Jehanabad, dated May 19, 1932. 

Mr. S. N. Rai, for the Appellants, 

Mr. Raj Kishore Prasad, for the Respon- 
dent. i 


Judgment.—These are four appeals 
from the decision of the Subordinate 
Judge of the first Court of Gaya. The 
appeals arise out of two'suits for arrears 
of rent. At the time of the preparation*of 
the Record of Rights, the tenant defendants 
had two holdings, one of which bore a 
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rental of Rs. 15-3-0, while produce rent was 
payable for the other. At some time after 
final publicaticn of the Record of Rights 
the produce rent was commuted to cash, 
under s. 40 of ihe Bengal Tenancy Act 
apparently at the rate of Rs. 5-5-3 a year. 
In 1926 the landlord held a decree for arrears 
of rent in respect of this last holding, and 
further arrears had accumulated. The 
tenants thereupon executed a registered 
document by which they surrendered to 
the landlord a large part of their holding 
in settlement of his claim for arrears of 
rent, retaining 2°11 acres for which they 
undertook to pay an snnual rental of 
Rs. 26-15-0. In 1925 the plaintiff had 
instituted a suit for enhancement of the 
rent of the smaller holding. By consent 
the rent had been raised from Rs. 15-9-0 
to Rs. 20-14-83, These are the findings of 
the Subordinate Judge, but he gave in 
each suit a decree for a lesser amount 
than what the plaintiff had claimed. From 
the calculation of area and rental in the 
deed of surrender he came to the conclu- 
sion that Rs. 21-9-3 was the correct rent 
for the area retained by the tenants. In 
the other suit he found that rent had heen 
illegally enhanced by compromise because 
the compromise was for enhancement at 
more than two annas in the rupee; and 
he gave to the plaintiff a decree for rent 
at the criginal rate. The defendants have 
appealed against each of these decisions, 
and appeals have also been preferred by 
the plaintiff which have been treated as 
cross-objections in each case. 

Mr. S. N. Rai, on behalf of the tenant 
appellants, argues in the first place that 
the suit for the larger ares should have 
been dismissed on the ground that it was 
instituted in respect of a pait of the holding 
but the finding that effect was given to 
the deed of surrender. is a finding of fact 
and in this second appeal we must pro- 
ceed on the facts as found by the learned 
Subordinate Judge. Mr. Rai argues that if 
effect was given to the deed of surrender, 
effect must have been given to a condition 
contained in it that the area retained by 
the tenants shall be amalgamated with 
their holding of 1°90 acres to make up a 
single holding at an annual renial of 
Rs, 47-13-3; and he argues that as the 
landlord has instituted two suits, one in 
respect of each khatians of the Record of 
Raghts, each of the suits relates to part of 
the holding and one or both of them ought 
therefore to be dismissed. 

But this deed of surrendey was executed 
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by the tenants and it does not show that 
the landlord accepted- all the terms con- 
tained in it. It isan offer by the tenants 
to surrender 3.84 acres of land and to 
retain 2°11] acres at arent of Rs. 26-15-0, 
That the offer was accepted to this extent 
by the landlord is clear, since he has 
instituted the present suit on the basis of 
that document. But the tenants were unable 
to adduce any evidence to show that the 
land in the two khatians had actually 
been amalgamated in the landlord’s 
jamabandi into one holding, and that 
being so, it cannot be said that the-e lands 
do form a single holding, merely because 
in the deed of surrender the tenants say 
thet they intend to regard it as a 
single holding. The cross-objection or 
separate appeal by the landlord regarding 
the rent of this 2°11 acres must apparent- 
ly succeed. The learned Subordinate 
Judge held that as the total rent specified 
in the deed for the area surrendered to the 
landlord and for the area retained by the 
tenants exceeded the rental of the holding 
which was settled under s. 40 of the 
Bengal Tenancy Act, the amount payable 
by the tenants must be reduced io such 
an amount as added to the portion specified 
as payable for the area surrendered would 
make up the original rent. But .the 
tenants offered by this deed of surrender 
to take 2°11 acres at arental of Rs. 26-15-0 
and when this offer was accepted by the 
landlord, the rent payable by them became 
Rs. 26-15-0 and the provisions of s. 29 did 
The holding of 2°11 acres 
became a completely new holding and 
nothing in s. 29 of the Bengal Tenancy 
Act requires that for a new holding of 
this nature the rent payable shall be 
exactly proportionate to what may have 
been payable for the larger holding in 
respect of which the tenant has fallen into 
default. - 

The learned Subordinate Judge also 
reduced the amount claimed by the land- 
lord for the area of 1°96 acres. At the 
hearing of the appeal the plaintiff tender-. 
ed to the Subordinate Judge his cecreé in 
a suit for enhancement of April 20, 1925. 
The Subordinate Judge took this decree 
into evidence, saying that it would be of 
help in determining the matter in issue. 
Mr. S. N. Rai objects that the Suhor- 
dinate Judge ought not to have taken 
in evidence this decree at so late a stage, 
citing the criticism made by Sir George 
Lowndes on the procedure followed in this 
Court in Parsotim Thakur v, Lal Mohar- 
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Thakur (1). It was there pointed out that 
the provisions of O. XLI, r. 27, are not 
intended to allow a litigant who has been 
unsuccessful in the lower Court to patch 
up weak paris of his case and fill up the 
omissions in the Court of Appeal. But 
from the form of theorder of the learned 
Subordinate Judge it appears that he 
required ihis document to enable him to 
pronounce judgment, because he desired 
to ascertain in what manner this apparent- 
ly illegal enhancement had been made, and 
in his view of the matter this decree passed 
on compromise was fatal to the 
claim of the plaintiff to enhanced 
rent. It cannot be denied that this decree 
is one which is very much open to criticism, 
in view of the manner in which the Munsif 
contravened the provisions of s. 147-A of 
of the Bengal Tenancy Act, since by 
decreeing the suits in terms of the compro- 
mise, he allowed two enhancements, each 
of which was illegal, since one contravened 
the provisions of s. 29 and the other those 
of s. 40-4. But since the compromise was 
thus decreed, the decree cannot be treated 
as a nullity merely. because the Court did 
not actin conformity with s. 147-A. The 
decision reported in Deolagan Singh v. 
Gulabanst Koer 69 Ind. Cas. 616 (2), de- 
termines that matter so far as this Court 
js concerned, 

The result is that the plaintiff must get 
the benefit of his illegal enhancement 
which has passed into a decree. The 
appeals of the tenants Nos. 875 and 876 
must be dismissed and the appeals of the 
landlord Nos. 918 and 919 must be allowed. 
The decree in the suit out of which Second 
Appeal No. 875 arises will be at the rate 
of Rs. 26-150 a year including cess; and 
the decree in the other suit will be at 
the rate of Rs. 20-14-3. I am obliged thus 
to give effect to these enhancements made 
by the plaintiff. It is to be regretted that 
the defendants should have decided to ap- 
peal from the decision of the learned Sub- 
ordinate Judge, thereby inciting the plain- 
tiff to appeal, and if the matter had been 
res integra, I would certainly have support- 
ed his decision, whichI myself think was 
right. In these matters I am bound by 
precedents; but I trust that no remark 
made in this judgment will chill the learned 

(1). 132 Ind; Cas, 721; 10 Pat, 654; A IR 1931 P O 
143; 33 Bom, L R 1015; (1931) A L J 513; 350 W 
N 786; Ind. Rul. (1931) P O 209: 34L W 76; 54 OL 
J 1;12-PL T683; 931) M WN 929; 6IM LJ 
489; 58 I A 254 (P 0O). S : A oe 
eur Ind. Cas, 616; 1 Pat, LR 43; A I R1924 Pat. 
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Subordinate Judge’s evident desire to ap- 
ply the provisions of the Bengal Tenancy 
Act correctly. In that’ matter the Civil 
Courts have not always acted as they 
ought to have done, of which the decree 
based on the compromise is an outstanding 
example: I am obliged to allow the cross 
appeals, but the Court has discre- 
tion in the matter of costs; and I direct 
that each party may bear his costs through- 
out. : 
D. Cross-objection allowed, 


MADRAS HIGH COURT f 

Appeal Against Appellate Order No, 40 - 

of 1933 
February 4, 1935 
PANDRANG Row, J. 
R., G. NALLAKUTTALAM PLULAI— - 
DerenDaNT—APPELLANT 
versus ki 
VAITHINATHA BHATTAR-—PLAINTIRR— 
RESPONDENT 

Executing Court— Decree declaring right to heredi- 
tary office — Interference with exercise of right— 
Question whether act alleged is an interference of 
such right can be gone into in execution and not by 
separate suit—Civil Procedure Code (Act V of i908), 
s. 47. 

The plaintiff obtained a decree declaring his right 
to a certain hereditary office in a temple and, a 
permanent injunction against the trustees of the 
temple restraining them from interfering with the 
performance of services by him in respect of the 
office. He applied under O. XXI, r. 32, Oivil Pro- 
cedure Code, alleging that his rights as the heredi- 
tary officer were interfered with in the matter.of 
the management of certain samudayam properties 
by the trustees. The trustees contended that asthe 
right of management of the samudayam properties 
claimed by the decree-holder had not been alleged 
in the suit and adjudicated upon, the decree-holder 
could not apply in execution butonly by a separate 


suit : 

Held, the fact thatthe exact scope of the rights of 
the hereditary office-holder were not decided in the 
suit did not preclude the Executing Court from 
deciding after enquiry whether the particular act 
did or did not amount to an interference with the 
rights declared in the decree and the decree-holder 
was therefore entitled to apply in execution. 

A. against the order of the Court of the 
Subordinate Judge of Ramnad at Madura 
dated January 26, 1983, and made in 
Appeal No.-47 of 1933, (Appeal No. 313 of 
1932, District Court, Ramnad) preferred 
against the order of the Court of the District 
Munsif of Srivilliputtur dated August 1, 
1932, and made in E. P. No. 582 of 1932 in 
O. 8. No. 176 of 1920. f 
Mr. N. Somasundaram, for the Appel 
lant. eo ; 

Mr. V. Ramasamy Ayyar, for the Respon: 
dent, oE g 
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. dudgment.—This is an appeal from the 
order of the Subordinate Judge of Ramnad 
at Madura, dated January 26, 1933, in 
Appeal No. "47 of 1933 from the order of the 
District Munsif of Srivilliputtur, dated 
August 1, 1932, dismissing the application 
in execution of the decree in O. 8. No. 172 
of 1920. In that suit the plaintiff obtained 
a decree declaring his right to certain here- 
itary offices, four in number, of which what 
is known as Periihanam was one, in the 
temple of Sri Vaidyanathaswami at 
Madavaivilagam. There was also a perma- 
nent injunction granted by the decree 
against the defendants who are the trustees 
representing the temple restraining them 
interfering with the performance cfservices 
by him in respect of these offices. The 
decree-holder alleged that his rights as 
Periathanakkar were interfered with in the 
matter of the management of certain pro- 
perties which are described as Samudayam 
properties and that this interference with 
his right by the present trustee of the 
temple who is bound by the decree amounts 
to a breach of the injunction and that 
necessary action should be taken under 
O. XXI, r, 32, Civil Procedure Code. This 
application was opposed on the prelimin- 
ary ground that the right of management 
of the Samudayam properties claimed by 
the decree-holder had not been alleged in 
the suit and had not been adjudicated 
upon in the suit, and that, therefore, the 
“decree-holder’s remedy did not lie in 
execution but only by a separate suit, and 
that, too, ina suit in which all the other 
sharers in the Samudeyam properties have 
to be impleaded. This contention found 
favour with the District Munsif who 
dismissed the petition summarily on the 
ground that the question that arose was 
not one which could be decided by the 
Executing Court, and that itcan only be 

- decided in a separate suit. The Subordi- 
nate Judge on appeal held to the contrary 
and he was of opinion that the question 
was one which could be decided by the 
Executing Court, and only by the Execut- 
ing Court, and not in a separate suit, He 
accordingly set aside the District Munsif’s 
order and remanded the petition to him for 
further enquiry and disposal. 

The only point for determination in this 
appeal is whether the question that was 
raised in the petition for the execution was 
oge which the Executing Court had 
power te decide. It is contended 
that this could not be a question for the 
Executing Court to decide because there 
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are other sharers or persons interested 
in the Samudayam properties and they 


were not parties to the suit or the 
decree, and, therefore; the Executing 
Court could not deal with it. The short 
answer to this is that no relief is asked . for 
in execution as against any one who is not 
a party to the decree. Apparently the 
plaintiff decree-holder does not anticipate 
any interference with his rights at the 
hands of the other co-sharers; whatever the 
case may be he has alleged that there has 
been interference with his right as Peria- 
thanakkar by the present trustee -of the 
temple. The decree which is binding on 
the temple declares that he has right as 
Periathanakkar and gives an injunction 
restraining the temple trustees from inter- 
fering with the exercise of those rights. 
The decree does not say specifically what 
the rights are, but that does not mean thut 
he has no rights at all; othdrwise, the decree 
would be a mere piece of waste paper, and 
the injunction would be mere thunder. 
This is exactly a case in which the Execut- 
ing Court and the Executing Court alone 
can deal with disputes which. have arisen 
subsequent to the decree. It is possible 
that there was no real dispute at the time 
‘when the suit was tried as to what the 
duties or the rights in question were, In 
any case no issues seem to have been 
framed for the purpose of deciding what 
exactly the rights were. That does not 
mean that if disputes should [arise about 
the same matter after the decree is passed 
the Executing Court cannot decide after 
enquiry whether any particular act alleged 
does not amount to an interference with the 
rights declared in the decree. I am, there- 
fore, of opinion that the view of the learned 
Subordinate Judge is right and that the 
question is one which should have been 
decided after enquiry by the Executing 
Court. The appeal, therefore, fails and is 
dismissed with costs, 
A. Appeal dismissed. 





CALCUTTA HIGH COURT 

Civil Revision No. 766 of 1934 
July 10, 1934 we : 
NASIM ALI AND KAUNDKAR, JJ. .: 
SARATCHANDRA SEN—PRTITIONER : 
` versus i 
MRILYUNJAY RAY CHAUDHURI— f 

- Opposite PARTY | 

Civil Procedure Code (Act V of 1908), ss. “151, 115, 
0. VII, r. 11—Rejection of pon im suit filed when 
claim was about to be barred—Appeal from order not ' 
filed and order ` nòt tacated—Inkerent powera of 
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Court, if can beused to set aside order—Court 
setting aside order under s. 151—Revision—Interfer- 
ence by High Court. 

Where a suit was filed just at the time when the 
‘claim was going tobe barred by limitation and the 
Court ordered rejection of the plaint and the plaint- 
iff did not seek to vacate the order by appealing 
against the order of rejection, within the time pres- 
eribed by law : 

Held, thatthe Oourt had no jurisdiction to set 
aside the order under s, 151, Civil Procedure Code, 
and thereby to deprive the defendant of a valuable 
Tight, which he had already acquired by virtue of the 
law of limitation. Kakraul Co-operative Society v. 
Durganand Jha (1) and Sundarasa Ayyar v. Pacala 
Sabha. Rao (2), relied on. 

Held, also thatif the Court set aside the order 
and revived limitation, the High Oourt could inter- 
fere in revision, 


O. R. against an order of the Sub-Judge, 
Rangpur, dated April 23, 1934. 


Mr. Jitendrakumar Sen Gupta, for the 
Petitioner. 


Mr. Karunamay Ghosh, for the Opposite 
Party. 


- Order. — This Rule is directed against the 
orders of the Subordinate Judge of Rang- 
pur, dated August 1, 1933, August 8, 1933, 
August 11, 1933, and also April 28, 1934. 
It appears that the plaintiffs, opposite party, 
instituted a suit against the petitioner in 
the Court of the Subordinate Judge of 
Rangpur on July 13, 1932, for recovery of 
Rs. 10,000 on the allegation that the cause 
of action for the suit arose on July 13, 1929. 
The plaint was filed on payment of a court- 
fee stamp of annas two only, though the 
requisite court-fee payable : was Rs. 750. 
The Court, thereupon, granted extension of 
time for filing the deficit court-fee. Ul- 
timately the plaintiff having failed to put 
in the deficit court-fee, the plaint was reject- 
ed on August 4, 1932. About a year after 
the rejection of the plaint, the plaintiffs 
filed an application on July 18, 1933, before 
the learned Subordinate Judge, purporting 
to be under s. 151, Civil Procedure Code, 
for revival of the plaint which was rejected 
on August 4, 1932, after reducing the claim 
to Rs. 6,000 from Rs. 10,000 and also for 
leave to file the deficit court-fee on that 
reduced valuation. The learned Sub- 
ordinate Judge, without any notice to the 
petitioner, allowed the plaintiffs’ prayer. 
The plaintifis having again defaulted in 
filing the court-fee within the time fixed 
by the Court, further time was granted till 
August 11,1933, on which date the plaintiff 
paid ‘the court-fee and thereupon the plaint 
was registered. Thereafter, the petitioner, 


having come to know about-the previous 
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proceedings, after service. of summons in 
the suit upon him, made an application 
before the learned Subordinate Judge for 
reviewing the said ofder. i 
The said application of the petitioner was 
however rejected. The petitioner has, 
thereupon, obtained the present rule for 
setting aside the orders stated above. The 
first ground urged in support of the rule 
is that the Court had no jurisdiction under 
8.151, Civil Procedure Code, to set aside 
the order rejecting the plaint, which was 
made on August 4, 1932. It is argued that 
the order rejecting the plaint is a decree 
and was consequently appealable. In view 
of the fact that the plaintiff did not take 


‘steps within the time allowed by law to 


get the said order set aside either by an 
appeal, as provided by the Code, or by 
review, if really there were any grounds, 
which could attract the provisions of 
O. XLVII, r. 1, Civil Procedure Code, the 
plaintiff was not entitled to get the order 
set aside under s. 151, Civil Procedure 
Code. It is, however, contended by the 
learned Advocate for the opposite ‘party 
that the order rejecting the plaint is not 
appealable, first, because in thiscase there 
was nodispute between the parties about 
the valuation of the suit and secondly 
because the plaint was rejected before it 
was registered as a suit. 

Weare of opinion that this contention has 
no force, because in view of the definite 
provisions of O. VII, r. 11, cl. (©, Civil 
Procedure Code, it is clear that the order 
in question was an order rejecting a plaint 
as contemplated bys. 2, cl. (2) of the Code. 
It is doubtful whether such an order 
could be reviewed under O. XLVII, r.1, 
Civil Procedure Code, but there cannot be 
any doubt that it was appealable as a decree. 
From what has been stated above it is 
clear that the suit was filed just at the time 
when the claim was going to be barred by 
limitation. The Court has no power in those 
circumstances, under 8. 151, to deprive a 
defendant of the right obtained by him by 
the operation of the law of limitation on 
account of the rejection of the plaint and 
to order the litigation to be revived: See 
Kakraul Co-operative Society v. Durganand 
Jha (1). The inherent powers of the Court 
which are saved by s. 151 are exercised by 
the Court for the ends of justice. 

“The defendant after the plaintiff has exhausted 


his statutory limit of time clearly has justice on his 
side and the Court has no right to interfere in orger 


(1) 144 Ind. Cas. 147; AIR 1933 Pat, 


132; Ind, 
Rul, (1933) Pat. 217. 
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to overrides lawful bar of limitation : 
Ayyar v. Pacalo Subba Rao, (2).” 

We are, therefore, clearly of opinion that, 
when the plaintiff failed to vacate the order 
rejecting the plaint, within the time 
prescribed by law, by an appeal against 
- that order, the Court had no jurisdiction to 
set aside the order under s. 151, Civil Pro- 
cedure Code and thereby to deprive the 
defendant of a valuable right, which he 
had already. acquired by virtue ofthe law 
of limitation. It was next contended by 
the-learned Advocate for the opposite party 
that this order reviving the plaint is an 
interlocutory order and therefore this Court 
should not interfere under s. 115, Civil 
Procedure Code. In view of the facts of 
this case we are however of opinion that 
this is a fit case in which we should inter- 
fere and put an end to this litigation, 
which came to an end as s00n as 
the time for appealing against the rejection 
of the plaint had expired. The plaintiff 
had no right to bring a fresh suit on the 
same cause of action in view of the bar 
of limitation, when the order rejecting the 
plaint was set aside by the Subordinate 
Judge under s. 151. In fact, by setting 
aside the order rejecting the plaint, the 
Court has revived a litigation, which should 
not have been revived and has thereby 
deprived the defendant of a very valuable 
right. on nE 

We are, therefore, of opinion that this is 
a fit case for our interference under s. 115, 
Oivil Procedure Code. The result therefore 
is that this rule is made absolute. The 
orders of the learned Subordinate Judge 
dated August 1, 1933, August 8, 1933, 
August 11, 1933, and all the subsequent 
orders based on them are set aside. The 
order dated April 23, 1934, is also set aside. 
The order of the learned Subordinate Judge 
dated August 4, 1932, is restored and the 
plaint filed by the plaintiff, opposite party, 
standsrejected. In the circumstances of 
this case, however, we make no order as to 
costs. 


see Sundaresa 


N. Rule made absolute. 

(2) 143 Ind. Oas. 240; AI R 1933 Mad, 258; 37 L 
W 48; (1933) M W N 216; Ind, Rul. (1933) Mad .289; 
65-M LJ 193. 
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MADRAS HIGH COURT 
Civil Appeal No. 105 of 1929 
-September 28, 1934 

RAMESAM AND STONE, JJ. 

ILAPAVALURI CHALAPATI RAO — 
: DEFENDANT—APPELLANT 
Versus 
DINGALI RENGANAYAKAMMA— | 
RESPONDENTS 

Hindu Law—Will—Devise to widow—Absolute or 
limited estate—Construction—Widow with absolute 
estate—Surrender tonext reversioner— Effect of sur- 
render—Righis of bona fide purchaser for value. $ 

Wherea Hindu, by his will provided tbat ‘my 
fourth wife S is the only person entitled and no one 
else ia entitled'to his properties ; 

Held, thatthe will conferred an absolute estate on 
S. Krishnaswamy Ayyar v. Ramachandra Rao (1) 
and Shalig Ram v. Charanjit Lal (2), relied on, 
L. P. A. No. 425 of 1926, commented upon. 

Where a widow who had in fact an absolute 
estate surrendered her estate to the next reversioner 
under the belief that she had only a limited estate, 
and the reversioner subsequently sold the properties 
toa bona fide purchaser for value ; 

Held, that, whatever the position may be as bet- 
ween thedonor and the donee, those claiming 
through the widow were not entitled to get the prop- 
erties back from a bona fide purchaser from the re; 
versioner. h 

O. A. against the decree of the Court 
of the Subordinate Judge of Bezwada, in 
O. S. No. 74 of 1926. š 

This appeal coming on for hearing on 
September, 13, 17, 18, 1934, and having stood 
over for consideration till this day the 
Court delivered the following judgment:—, 

Stone, J.—The facts in this case are 
somewhat complicated and it is necessary 
to state them in order to make plain 
what the points in dispute are, 

The lst defendant, the appellant is the 
purchaser from one Marripudi Venkatacha- 


lam (hereinafter referred to as V) whose 


title is founded on two facts, viz., (1) he 
claims to be the reversioner to the rights 
of one Masipatla Tarabayi whom I will 
call T) by right of the fact that he’ is the 
lady’s father’s younger brother’s son, (2) the 
rights of T were on March 4, 1922, voluntari- 
ly surrendered by T to V by a deed of 
surrender (Ex.1V) duly registereed. The 
reversionary right and the present right 
being thus combined V had to all appear- 
ances the whole right and this right he 
sold afew days after the surrender for 
Rs. 8,000 by a deed of sale (Ex. SIN to 
one llapavaluri Chalapathi Rao, the Ist 
defendant. The plaintiff claims as the 
daughter of T who died fifteen, months 
after the deed of surrender and alleges 
that her mother’s estate in that, land -was 
an absolute estate left to T's mother 
Seshamma by Maripudi Lakshniikanta 
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Rao, Seshamma’s husband, by a wil 
(Ex. A.) dated April 17, 1196, whereby 
it is said Seshamma was left not a widow's 
estate but an absolute estate as stridhanam 
property which Seshamma devised to her 
daughter T under a will Ex. B, and which 
passed on T's death to plaintiff. 

It is also said (1) the surrender deed was 
benami, a mere nominal transaction having 
no effect and (2) whether benamior not 
it purported to surrender quite a different 
right from the right in fact possessed by 
T and did not accordingly . operate to 
transfer the right which T actually had. 

It is said that the purchaser gave no 
consideration for the property, the sale 
was a bogus transaction, the promissory 
notes alleged to have heen paid were all 
bogus and forged or at any event the 
endorsements of payment in them are all 
forged, that the purchaser had no money 
with which to pay the holders or-in any 
event did not pay them and the whole 
transaction made up of the surrender and 
the sale was an elaborate conspiracy to 
defeat the rights of creditors, and has in 
law no effect, . 

The suit is filed (plaint dated Decem- 
ber 2, 1926) after a decision given by 
Mr. Justice Devadoss in 5. A. No. 
of 1925 on September 23, 1926 wherein 
that learned Judge decided that the 


will Ex. A gave to Seshamma an abso-- 


lute estate. Against that decision, 
and after this plaint was filed, a Letters 
Patent Appeal was filed and Odgers and 
Jackson, JJ. reversed the decision and 
held that Seshamma took only a 
widow's estate. If Seshamma took only 
a widow's estate then the reversioner to 


that interest would be P. W. No. 5, i.e. - 


V the vendor to lst defendant and unless 
the sale was fictitious, it is hardly denied 
that the Ist defendant would be entitled. 
If on the other hand the will conferred an 
absolute estate then V would have no title 
unless the deed of surrender clothed him 
with T's title which title she derived from 
Seshamma and it is said his purchaser 
would have no title on two grounds. 

(1) The vendor having no title he bought 
nothing and (2) assuming he would other- 
wise be entitled to claim on the footing 
of a bona fide purchaser for value without 
knowledge of the defect in title and justified 
in relying on the deed of surrender as vest- 
ingin V all Ts estate he was not a bona 
fide purchaser for value, having given 
nothing. It will be seen that all difficulty. 
disappears if' we were able ta agree with- 
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the conclusion arrived at by Odgers and 
Jackson, JJ. in L. P. A. No. 425 of 1926. 
That decision has already been considered in 
Krishnaswamy Ayyar v. Ramachandra 
Rao (1), by Ramesam and Cornish, JJ. In 
that case a judgment of the Judicial Com- 
mittee in a case Shalig Ram v. Charanjit : 
Lal (2), decided since the above-mentioned 
decision of Odgers and Jackson, JJ. and 
reported in Shalig Ram v. Charanjit Lal (2), 
vas referred to and the view was expressed: 
that the words used in this will were words 
of sufficient amplitude to convey an absolute 
estate being not narrower than the words of 
the gift referred to in Shalig Ram v. Charan- 

-jit Lal (2), which the Judicial Committee ` 
held were sufficient to confer an absolute 
estate, Sir Vepa Ramesam accordingly ex- 
pressed the opinion that L. P. A. No. 425 of” 
1926 was wrongly decided. Cornish J. agreed 
generally but did not expressly dissent 
from the decision arrived at by Odgers 
‘and Jackson, JJ. 

I do not think one should lightly dissent 
from a conclusion arrived at on the con- 
struction of a will by two learned Judges, 
of this High Oourt when the same will 
comes before the Court and upon the view 
I take in this case it is not necessary to 
do so. I therafore leave this matter thus. 
I agree entirely if I may respectfully say 
so with the statement of the law and the. 
analysis of the same law contained in the 
judgment of Ramesam and Oornish, JJ. in 
Krishnaswamy Ayyar v. Ramachandra Rao , 
(1). There the words were 

“My senior wife and my younger wife these two 
persons shall be entitled to and take the same” 

In this will-the correct translation reads 

“My fourth. wife Seshamma is the only person 
entitled and no one else is entitled”. : 

The only difference that J can see is that 
in the other case there are the words “and 
take”. : 

I find it a little difficult to determine 
whether Jackson, J. intended to hold that 
there was really no bequest at all, merely . 
astatement of fact a declaration that the 
fourth-wife would have the whole widow's: 
estate because the will took from the 
discarded third wife for unchastity the 
third wifes widow's estate. From the 
passage reading 

“Therefore I find nothing in this document to Jead 


one to. suppose that the husband did more than— 
declare his fourth wife's right to inheritance, after 


(1) 153 Ind. Cas. 1005; 40 L W 302; AIR 1934 
Mad. 616; 67 ML J €21,7 R M 387. ° 

(2) 128 Ind, Oas. 265; 11 Lah, 645; 57 ¢1 A282; 
A IR 1939 P0233; 3:0 WN 1073; 59M LJ 437: 
32 LW 376; 32 Bom, L R 1578; 7 O W N 1069: 52 Q 
L J 466; 31 PL R 784 (P O) 
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negativing the possible claims of his brother and of 
his third wife”, 


it might be inferred that one of the 
grounds for his-. decision was that there 
were no words of bequest. Ifthat be tho 
ratio decidendi, (it is not the reason referred: 
by Odgers, J.) then it means that the testa- 
“tor did not purport by his will to give either 
the absolute or the widow's estate because 
he used no words of bequest and the rights 
of Seshamma are derived apart from the 
will on this view the decision of the ques- 
tion whether the words employed were 
words of sufficient amplitude did not 
arise. Ifon the other hand those learned 
Judges were deciding as they did because 
the, words “is the only person entitled and 
no one else is entitled’ were not words 
sufficient to give an absolute estats in view 
of the later Privy Council decision above 
referred-to, I prefer the view expressed in 
Krishnaswamy Ayyar v. Ramachandra Rao 


But assuming that Seshamma got ‘an 
absolute estate that estate 
passed to 7, and T voluntarily by deed of 
surrender effected such change as results 
from the following words “used in such a 
document”. “I have hereby surrendered 
now alone all rights that “I possess in the 
immovable properties mentioned in the 
schedule hereunder, without expecting any 
consideration therefor from you and gave 
them to you and delivered them to your 
possession now alone”, There is no dispute 
about the delivery. She is purporting to 
give all she has. The dispute is that if 
she thinks she has limited rights A when 
in fact she has absolute 1ights X does the 
gift operate to pass rights X or only 
rights.4 ? If it only passes limited rights 
A, V does not get absolute right because he 
has no right as reversioner assuming T 
had absolute right. Consequently as T 
only parted with rights A V could not 
transfer more than the rights A which 
ended with T’s death. 


Now in my opinion whatever weight 
there may be in that argument while the 
contest was between donor and donee or 
donor’s representative and donee an entire- 
ly different position arises when the donee 
the ostensible owner, transfers toa bona 
fide purchater for value. It is to neutralize 
this fact the plaintiff has sought to show 
he is not a bona fide purchaser for value. 

et is of course a lamentable commonplace 
in this gountry for Hindu widows to 
resort at all kinds of manouvres to defeat 
the rights of ,eversioners or ereditors and 
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it may well bethat the so-called deed of 
voluntary surrender was embarked upon 
with the intention of getting this property 
sold, the widow, taking part of the price 


_Secreily and V taking part for his trouble 


in becoming a partyto a scheme whereby 


.T was thus enabled to dispose of the pro- 


perty, not qua widow but by purporting 
to surender to the person she regarded as 
the reversioner. But that it should be 
necessary in order to screen this property 
from creditors for her to arrange for a 
bogus sale is difficult to believe. And if 
a bogus sale was decided upon, it is hardly 
possible that the conspirators wculd have 
adopted the kind of false consideration 
alleged in this case. The purchaser paid 


‘according tothe sale deed nearly the whole 


of the consideration hy meeting and, gett- 
ing cancelled various promissory notes 
outstanding against the vendcr. It is said 
the prc-notes are bogus, alternativaly the 
endorsemants are bogus. Including the 
receipt this means that no fewer than 
nineteen persons have been parties to the 
concoction of fraudulent pro-notes and 
endorsements. Even if the endorsements 
alone are regarded as bogus, a large | 
number of persons must have lent their 
names and committed forgery. These sort 
of suggestions are aften made and some- 
times the evidence shows they are made 
with reason but here the only evidence 
that in any way supports such a conclusion 
is the evidence of V himself a pauper who- 
filed a suit against Ist defendant to set 


aside the sale deed which suit he compro- 


mised for Rs, 125, and who now seeks to - 
achieve the same object atthe suit of the 
plaintiff. The evidence of such a person 
must be valueless. 

I have therefore arrived at the conclu- 
sion that the purchase by the Ist defen- 
dant was a bona fide purchase for value. 
He had notice of the deed of surrender but 
all that that informed him of was that 
whereas the title was once in T and V now 
it isin V, his vendor. In truth, it may be 
the title all along was in T. But whatever 
rights she had she parted with to V. 
Whether benami or not, as against a bona 
fide purchaser for value those claiming 
through her cannot get back the property. 

I am accordingly of the opinion that 
the appeal succeeds and the claims should 
have been dismissed. Appeal is allowed 
and the suit dismissed, with costs here and 
below to be paid by plaintiff. 

Ramesam, J.—I agree. 
A, 5 Appeal allowed, 
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PESHAWAR JUDICIAL COMMIS- 
- SIONER’S COURT 
Civil Appeal No, 53-34 of 1934 
October 30, 1934 
ALMOND, J. C. AND MIR AHMAD, A.-J. O. 
Firm FAZAL ILAHI ABDUL QAYIUM— 
PLAINTIFF —APPELLANT 
1e7sus 
Firu Maulvi MUHAMMAD SAEED- 
Maulvi MUHAMMAD AMIN 


BROTHERS—Derenpants— RESPONDENT 
Contract Act (IX of 1812), s. 


tions of contract for earning commission—It be- 
comes due on completion of contract. 

A broker's duty isto simply bring the parties toge- 
ther, to arrange a transaction and to get the con- 
tract completed. The performance of that contract 
is a matter between the promisor and the promisee 
and the due fulfilment of the conditions is not the 
siné qua non for the earning of the commis- 
sion. 


O. A. from an order ofthe Second Addi- 


oe Judge, Peshawar, dated November 8, 
1933. ` - 

Mr. Hukam Chand, for.the Appel- 
lant. 


Mr. Wazir Chand, for the Respond- 
ents. | 
_ Judgment.—The plaintiffs in this case 
are a firm of brokers. They state that they 
had brought about a transaction of sale 
between Haji Muhammad Afzal and Haji 


Muhammad Amin of Calcutta on Febru- ` 


ary 26, 1929. The sale related to 1250u skins 
at Rs. 42-1-8 per piece. A 
written on that date. One Muhammad Din 


LAN 


acted on behalf of Muhammad Amin. It- 
_ brought about by the plaintiff. The trial 


was stipulated on the sitta that the 
sanction of Muhammad Amin shall. ibe 
obtained for confirming the deal and thata 
sum of Rs, 15,030 shall be paid in advance 
to make the contract complete. The remain- 
ing amount was agreed upon to be paid by 
Muhammad Amin on the delivery of the 
_ goods by Haji Muhammad Afzal’s firm to his 
firmin London. It appears from the record 
that two letters were written on March 1, 1929: 
~ one of them was signed by Muhammad 
Din on behalf of Muhammad Amin and the 
_ other by Haji Muhammad Afzal. The 
context is the same. It varies the sitta of 
February 26, 1929, only to this extent. that 
Rs. 10,050 was to be paid to the vendor 
and not Rs. 10,000, It is admitted by 
Muhammad Amin that a cheque for Rs. 10,000 
was given by Muhammad Din to Haji 
— Muhammad Afzal on that date, and it is 
common ground that it was not cashed. 
Haji Muhammad Afzal did not hand 
over the goods in London and consequently 
Haji Muhammad Amin- brought a suit in 
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muneration—He need not look to fulfilment of condi-. 


sitia was ` 


. to arrange a 
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the Calcutta High Court against him forthe 
return -of Rs. 10,000 for which a cheque 
had been given, and also for Rs, ‘99,373 as 
damages for breach of the contract. The . 
plaint of this case is on the file. The 
contract dated March 1, 1929, is referred 
to in it and it is stated that the brokers 
were the plaintiffs. It appears from 
the other letters which have been 
produced by the plaintiffs and not 
denied by the defendants, that the 
plaintiffs went with Haji Abdul Rahman ` 
son of Haji Muhammad Afzal to Calcutta 
and compelled Haji Muhammad Amin to 
settle the case on payment of Rs. 30,000. 
Rs. 100 was paid at once and Rs 29,900 
were paid subsequently by Haji Muhammad 
Afzal to Haji Muhammad Amin as damages 
for backing out of the contract. Of 
course the cheque for Rs. 10,00) -was 
never cashed and it was, therefore, not * 
taken into account. The plaintiffs filed 
two separate suits for brokerge against 
Haji Muhammad Afzal and Haji Muham- 
mad Amin. They claimed from each of 
them 8 per cent. on the total value of the 
goods sold which comes to Rs. 2,629-6-0. 
They also asked for Rs, 600 to be paid to 
them for bringing about a compromise in 
Calcutta of the suit instituted against Haji. 
Muhammad Afzal. 

The defence was that there was no 
contract to pay brokerage and that as the- 
goods were not delivered, no brokerage 
had accrued to the plaintiffs.. It was also, 
pleaded that the compromise was not 


Court dismissed both the suits on the ground - 
that the contract was not completed; be- 
cause the’ goods were not delivered, Rs. 600 . 
was also not allowed. The Appellate Court : 
confirmed this view. Oounsel for plaintiffs © 
states that Haji Muhammad Afzal paid his 
share of the brokerage in the meantime, . 
and that his case was not therefore pursued 
further. Plaintiffs have come up on further ` 
appeal to this Court so far as Haji Muham- 
mad Amin is concerned. In our opinion 
the two Courts below have gone entirely ` 
wrong in appreciating the legal position 
with regard to the rights of a broker. It is 
broker’s duty to bring the parties together, 
transaction and to get the 
contract completed. The performance of 


that contract is a matter between 
the promisor and the promissee z 
and there is no authority for the pro- 


position that the due fulfilmert of the 


‘gonditions is the sine qua non for tho 
‘earning of the commission, 


Applying thig 
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principle to the present case, it is clear 
on the statement. of Haji Muhammad 
Amin that the contract was written out on 
: March 1, 1929, that a cheque Zor Rs. 10,000 
was given on his behalf to Haji Muhammad 
Afzal.in token of acceptance, and that it 
was customary to pay 8 per cent. on the price 
of the.gocds as brokerage to the interme- 
diary who arranged the transaction. In fact 
Haji Muhammad Amin himeelf brought the 
suit forthe breach of a completed contract 
and referred to there circumstances in his 
plaint.` There is, therefore, no doubt whatsc- 
ever that the contract was completed between 
-the parties on March 1, 1929. There is 
also no doubt ihat, for the breach of that 
contract Haji Muhammad Amin recovered 
Rs. 30,000 from Haji Muhammad Afzal in 
the High Court of Calcutta. In the 
circumstances the brokers duty was” 
. finished on March 1, 1929, and the lower 
Courts were absolutely wrong in think- 
ing that it was the broker's look-out 
to see that delivery takes place, or in other 
words, that the conditions of the contract are 
fulfilled. We, therefore, hold that the 
plaintiffs are entitled to the brokerge 
which comes to Rs. 2,629-6-0 and they are 
also entitled to 6 per cent.interest on it 
from the date of the decree to the date of. 
the realization. 

The plaintiffs have quéstioned on appeal 
the finding of the two Courts below that, 
they are not entitled to Rs. 600 for bringing 
about a compromise between the parties at 
Calcutta. We see no reason to disturb the 
concurrent finding of fact arrived at . by 
two Courts below. There is no legal ques- 
tion involved, nor has there been misap- 
prehension .of facts. The appeal is, there-. 
fore, accepted to this extent, that a decree. 
for Rs. 2,629-6-0 is given to the plaintiffs’ 
with proportionate costs throughout. They 
shall be entitled to 6 per cent. interest from 
the date of the decree till realization. De- 
fendants have succeeded £o far as the 
claim for Rs. 600 is concerned. They shall- 
have costs on this amount from the plaintiffs | 
in all the Courts. ` 

OD Appeal partly accepted. 
buon l 
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LAHORE HIGH COURT l 
First Civil Appeal No. 2001 of 1828 
May 28, 1934 
ADDISON AND ABDUL RasuHip, JJ. 
DHANI RAM AND anoTtHER—PLAINTIFF5— 
| APPELLANTS 
Versus 
Fıru SRI GOPAL-LACHHMAN DAS 
AND ANOTHER— DEFEN DANTS— RESPONDENTS 
Contract Act(IX of 1872), s. 2°4 — Partnérship— 
Dissolution of firm — Public notice or individual 
notice to old customers not given—One pariner carry- 
ing on business in old firms name —Pro-note by him— 


Retired partners, if liable. : i 
- Where after a dissolution of partnership the busi- 


ness is continued in thesame firm name, a pariner. 


who has retired at the dissolution is liable uron a 


contract made by thenew firm with a person who: 


has previously dealt with the old firm unless that 

person has received notice of the dissolution. Jwala- 

duit R, Pillani v. Bansilal Motilal (4), follewed. 
After dissolution of a firm A B, on February 18, 


192], A who was the sole owner continued to carry. 


on business in the name of tke old frm. B was 
known tothe plaintiffs as partner 


before dissolution, A executed a pro-note in favour 


ofthe plaintiffs on November 22, 1923, in the old | 


firm’s name, The plaintiffs sued on the prc-note and 
sought to make B aleo liable : i 


Held, that B could not escape liability in view of- 


the provisions of s. 264, Contract Act, 


F.C. A. from the decree of the Senior 
Subordinate Judge, Amritsar, 
May 21, 1928. 

Merers. M. C. Mahajan and Mehr Chand 
Sud, for the Appellants. 

Messrs. Kishen Dayal and Shamsher 
Bahadur for the Respondents. 


Abdul Rashid, J.—This appeal arises . 
out of an action brought by the fim , 


Dhani Ram-Mani Ram against the firm 


Sri Gopal-Lachhman.Das for recovery of , 


Rs. 0,318-14-0 on the basis of a .promis- 
sory note. The allegations of the plaintiffs 
were that on November 22, 1923, the firm 
of the defendants borrowed a sum of 
Rs. 4,879 from the plaintifis, and agreed to 
pay interest at the rate of Re. 1 per cent. 


per mensem, that the defendants had re- . 
paid Rs. 1,000 only, and that a sum of | 


Rs. 5,318-14-0 was due from them. Sri 
Gopal defendant pleaded, inter alia, that 
there was no firm known as Sri Gopal. 
Lachhman Das in existence at the time 
of the institution of the suit, that such a 
firm had previously existed, but that a 


‘dissolution had taken place on Febru- 


ary 18, 192], and ihat sincethat day the 
firm had ceased to exist. It was further 
pleaded that the fact that he had 
separated from iLachhman Das in 1921, 


.was known to ‘the plaintiffs as well as 


of the firm.. 
Neither public notice nor individual notice was’ 
given to the plaintiffs although they had dealings- 


dated `, 


J 
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other persons. In his statement, recorde1 
before the framing of the is3ues, Sri 


Gopal deposed that he wasonly a sleeping 
member of the firm, that his brother 
Chhaju Ram used to check the accounts, 
and that he also checked the accounts 
when he was practising as a Vakil at 
Jullundur. According to him the busi- 
ness was carried on by Lachhman Das, 
but ha also used to give some instructions. 
Lachhman Das did not put in a written 
~ statement. He made a statement on 
January 7, 1927, to the effect that he had 
executed the promissory note (Ex. P-1), 
but had not received any consideration. 
The trial Court held that the dissolution 
of the firm Sri Gopal-Lachhman Das had 
taken place on February 18, 1921. that, after 
that date Lachhman Das ‘alone was the 
owner of the firm Sri Gopal-Lachhman Das 
and that no notice of the dissolution was 
given to the public. On these findings 
the suit was dismissed against Sri Gopal 
and a decree for the full amount was 
awarded against Jiachhman Das. The 
plaintiffs have preferred an appealto this 
Court in order to obtain a decree against 
Sri Gopal defendant also. 

It was strenuously urged on behalf 
of the appellants that, as the lower Court 
had held that there was no proof that 
notice of dissolution was given to the pub- 
lic, or that the dissolution was known to 
the plaintiffs, it was incumbent on the 
trial Court to pass a decree against Sri 
‘Gopal as well as Lachhman Dag. Reliance 
was placed in this connection on e. 264 
of the Indian Contract Act which runs in 
the following terms : 

“Persons dealing with a firm will not be affected 
by a dissolution of which [no public notice has 


been given, unless they themselves had notice of 
such dissolution.” 


In support of this contention the learn- 
ed Counsel for the appellants invited our 
attention to the case of Harbhajan Singh- 
Sohan Singh v. Sri Gopal-Lachhman Das 
(1). The present defendants were the 
defendants in the reporied case also, 
and it was held that had the above firm 
been a going concern at the time of the 
execution of the hundi, the mere fact that 
Sri Gopal had retired from it some years 
before, would not have absolved him from 
liability unless the plaintiffs had notice 
of the dissolution. It was observed, how- 
ever, that as Lachhman Das a quondam 
partner of a defunct firm (which had 
long ceased to do any business) had raised 

(1) 148 Ind. Cas. 589; 14 Lah. 188; Ind. Rul. (1933) 
Lah, 367; A I R 1933 Lah. 417: 34 P L R 394, 
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a new loan, wrongly describing. himself a3 
the representative of the firm there was 
no presumption of implied agency such as 
was applicable to the case of a going 
concern. This case is not of much ‘as- 
sistance as the observations regarding the 
liability of Sri Gopal were merely obiter 
dicta, the loan in that case having ‘been 
raised when admittedly Lachhman Das had 
ceased to carry on business in the name 
of Sri Gopal v. Lachhman Das (2), it was 
argued on behalf of the appellants that 
s. 264 applied only to persons who dealt 
with the firm before the dissolution, and, 
therefore, the plaintiff, who had no deal- 
ings with the firm before the dissolution, 
was not entitled to notice, and he could 
make liable only those persons wh) were 
in fact partners ab the time the hundis 
wereexecuted. This contention was repel- 
led by Sandersun, C. J. who observed as 
follows :-— | | 

“In the first place the section says ‘persons dealicg 
with a firm.’ It does not say ‘persons dealing 
with a firm before its dissolution,’ and, I see no 
reason why the words “before its dissolution" 
should be interpolated in the section.” ee os 

Buckland, J. concurred with this inter- 
pretation of s. 264 of the Indian Contract 
Act. Pramatha Chandra Kuer v. Bhagwan 
Das (3) it was held that persons who were 
not known to be partners were not excluded 
from the operation of s. 264 of the Indian 
Contract Act, and could not escape liabi- 
lity in the absence of notice. Rankin, C.J. 
made the following observations ab 

. 53 :— 

Par do not agree with all that was said by Mr. Jus- 
tice Beaman, but I am entirely unable to say 
that there is any sufficient reason to cut down the 
prima facie and direct meaning of the words of 
this section so as to exclude from its operation 
persons who were not known to be partners. It 
is quite true thatthe principles of agency to be 
found in the Contract Act and in s. 115 of the 
Evidence Act would not by themselves taks one 
so far as s. 264, on this footing, takes us, Thit 
is very likely why s. 26} was specially enacted 
with reference to the particular case of partner- 
ship, * * * * * It is to my mind not para- 
doxical or,in any way, impossible to suppose that 
the Legislature meant to say thatif a firm is dis- 
solved and no notice is given, and people continue 
to trade with the firm under the old firm's name 
they are not to be affected by a secret dissolu- 
tion.” , 

While I find myself in respectful agrea- 
ment with the observations of Rankin, C. 
J., I must hold that it is established on 
the present record that the plaintiffs knew 
that Sri Gopal was one of the partners of the 

(2) 91 Ind. Oas. 824; 53 O 214; 30 O-W N 11; A I R° 
1926 Cal. 271. z ° 

(3) 136 Ind. Cas, 529; 5) O 40; 35 0W_N 705; 54 
Ol J 516; AI R1932 Oal. 235; Ind. Rul, (1932) 
Cal. 203, ae 
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firm Sri Gopal-Lachhman Das, and that 
even after the dissolution Lachhman Das 
Carried on business: in the name of the 
Sri Gopal-Lachhman Das until 1994. 
~. In Jwaladutt R. Pallant v. Bansilal 
Motilal (4) it was laid down by their Lord- 
ships of the Privy Council that where 
after a dissolution of partnership lhe busi- 
ness is continued in the same firm name, 
a partner who has retiréd at the dissolu- 
tion is liable upon a contract made by 
the new firm with a person who has 
previously dealt with the old firm unless 
that person has received notice of the 
dissolution, even though public notice by 
advertisement has been given. lt follows, 
therelore, thatan additional personal notice 
is necessary in thecase of old customers, 
while in the case of the new customers a 
public notice would be quite sufficient. 
On behalf of the respondents reliance 
was placed on Chand Mal v. Ganga Ram 
(5), Bichhia Lal v. Munshi Ram (6) and 
Firm Nanna Mal-Banarsi Das v. Bal 
Mokand (7). The case reported as Jwala- 
dutt R. Pallani v. Bansilal Motilal (4) is, 
however, not of any great assistance to 
the respondents as in that case it was 
definitely established thatthe person who 
was sought to be charged with liability 
as a partner had no dealings with the 
plaintiff's firm prior to the dissolution 
and also the plaintiff's firm was not even 
aware that he was a partner in the de- 
fendant’s firm. In Bichhia Lal v. Munshi 
Ram (6) it was laid down that the mere 
fact that the continuing partner was al- 
lowed to carry on business in the old 
‘firm’s name, would not render the retired 
partner liable for debts contracted by the 
firm long after his retirement. This obser- 
‘vation must, however, be regarded as 
-obiter as it was found in that case that 
the plaintiffs had full knowledge of the 
dissolution and knew asa fact that the 
-partner sought to be made liable had defi- 
“nitely retired from partnership a long time 
before liability was incurred by the other 
“partner in the name of the firm. Firm 
-Nanna Mal-Banarsi Das v. Bal Mokand (7) 
is a Single Bench ruling, and it was 
observed therein that even if it was held 
that s, 264, applied to new customers, 


. (4) 115 Ind. Cae. 707; 53 B 414; AI R1929 P O 159, 
£3. 0 W N 585; 31 Bom. L R 687; 490 L J 485: (1929) 


' ALJ 979; 29 ALI 884556 ML J7i9; (192299 MWN 


e440 (P O). 
(5) R R 1£03. 
(6) 68 Ind. Cas. 932; A I R 1922 Lah, 466. 


(7) 146 Ind. Cas. 847; A I R 1933 Lah, 591; 6R L 
274; 34 P LR 1022, 
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the appellants had still to prove that they. 
knew that the objectors were partners in 
the firm when they started their deal- 
ings. This shows that there was no indi- 
cation in that case that the person sought 
to be made liable as a partner was known 
to the plaintiffs to be a partner of the 
firm at any time. The observations of 
Beaman, J. in Gionani Gorio & Co. v. 
Vallabhdas Kalianji, 30 Ind. Cas. 864 (8) 
have been fully discussed in Pramatha 
Chandra Kuer v. Bhagwan Das (3), and 
it is, therefore, unnecessary to refer to 
them in detail. For the reasons given 
above [hold that this case is fully covered 
by the provisions of s. 264 of the Indian 
Contract Act, and that the lower Oourt 
has erred in dismissing the suit against 
Sri Gopal. 

It was urged by Mr. Mehr Chand 
Mahajan on behalf of the appellants that 
it had not been proved that a dissolution 
of the firm Sri Gopal-Lachhman Das had 
taken place on February 18, 1921. He 
maintained that the terms of thedeed of 
dissolution dated February 18,1921, showed 
that so long as the sum of Rs. 26,500 
due to Sri Gopal was not paid by 
Lachhman Das, Sri Gopal was entitled 
to a sharein the profits by receiving a 
lump sum of Rs. 2,000 a year on that 
account. Mr. Kisken Dayal, however, 
contended that the sum of Rs. 2,000 pay- 
able to Sri Gopal was merely interest on 
Rs. 26,500 due to him at the rate of 
73 per cent. per annum. As I have al- 
ready held that Sri Gopal cannot escape 
liability in the present case in view of 
the provisions of s. 264 of the Indian 
Contract Act, it is unnecessary to deter- 
mine whether a complete dissolution took 
place on February 18, 1921. After consi- 
dering the whole evidence on the record, 
I am of the opinion, that it has not been es- 
tablished that the finding of the trial Court 
that the dissolution of the firm Sri Gopal- 
Lachhman Das took placeon February 18, 
1921, is incorrect. I, therefore, hold that 
the firm was dissolved on February 18, 
1921, and that thereafler Lachhman Das 
alone carried on business in the name of 
the firm-Sri Gopal-Lachhman Das. 

For the reasons already given I would 
accept the appeal and decree the claim 
ofthe plaintiffs against Sri Gopal also with 
costs throughout. 

Addison, J.—I agree. 

N. Appeal accepted. 
. (8) £0 Ind, Cas, 864; 17. Bom. LR 762, 
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RANGOON HIGH COURT 
Special Bench. 
Civil Miscellaneous No, 189 of 1934 
December 1], 1934 
Pacs, O, J, Mya Bu anp Bscutgy, JJ. 


Inthe matter of The SUN PRESS, Lro. 

Press (Emergency Powers, Act (XXIII of 1931), 
ss. 4 (1) (i), 23—Application to set aside order by 
Local Government under s,4 (1) (i)—Matters to be 
considered—Effect of words and not merely meaning 
—Motive of writer, if nihilad rem—Offending passage 
occurring in a letter in newspaper—Whether makes 
any difference. 

In considering applications under s. 23, Press 
Emergency Powers Act, to set aside orders paseed 
under s. 4 (1) (i) of the Act, the Court should bear 
in mind two important public considerations, the 
undesirability of anything tending to excite sedition or 
to excite strife between classes, and the undesirability 
of preventing any bona fide argument for reform, 
It is the effect ofthe words as published in the 
newspaper, and not merely the meaning of the words 
considered in 
order to see whether the statement which is com- 
plained of is hit by s.4. The motive or intention 
of the person against whom the order has been 
passed is nihil ad rem except in cases falling within 
Expl. 4to s.4, What has to be considered is the 
effect likely to be produced upon persons who may 
be expected to read the passages in question, and 
for that purpose not only ought the article to be 
yead as a whole, but under s, 26 of the Act it is 
permissible for the Court to have regard to whatis 
contained in other issues of the same publication 
with a view to ascertaining what would be the prob- 
able effect of the offending passages upon those per- 
sons who normally would see the articles that are 
published inthe newspaper. 

The fact that the offending passage occurs in a 
letter makes no difference forit isa common journa- 
listic practice that a newspaper should set forth its 


' political views and principles under the guise of an 


open letter published in its columns [p. 136, col, 
1 Kd 


It appeared that no one among the persons likely 
to read the letter under consideration could fail to 


‘gather therefrom thatthe newspaper was counselling 


the Indians in Burma to give up their evil practice 
of attempting to exploit Burma as “ the British ” 


< had exploited both Burma and India, and that the 


newspaper was calling upon the Indians in Burma 


: to adopt the same policy as that which the Burmans 


ought to adopt, namely to refuse to take sides with 
the common foe, that is, “the British," whose policy 
it was to suck the blood of Burmans and to block 
their progress in life :- 

. Held, that the letter tendered directly or indirectly 
to promote feelings of enmity or hatred between differ- 
ent classes of His Majesty's subjects and hence the 
order passed by the Local Government could not 
bs set aside, 


Mr. Thein Maung, for the Applicant. 
Mr. A Eggar (Government Advocate), for 
the Crown. 


Page, G, J. —This is an application to 
the High Court under s. 23, Press (Emer- 
gency Powers) Act (XXIII of 1931) by U 
Po Hnyin keeper of the Sun Press, Ltd, 
No, 65-67, Fraser Street, Rangoon, to set 
aside an order passed by the Local Govern- 
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.in other issues of the 
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ment against the applicant under 8, 4 
suk-3, (1) (i) of the Act, Under that order 
sum ,of 
Rs, 200 being part of the security deposited 
by the applicant in compliance with’ an 
order of June 29, 1931, passed under s,.3, 
sub-s, (3), upon the ground that a letter, set 
out in the issue of a newspaper known as 
“New Burma” of August 31, 1934, and 
printed at the Sun Press contained words 
which: 


“tend directly or indirectly to promote feelings of 
enmity or hatred between different classes of His 
Majesty's subjects.” f 6 a 
within s. 4 (1) (h) of the Act. Now in consider- 
ing an application such as the one before us 
the Court should, I think,have regard to 
tha following observations of Lord Phili- 
more and Mukerji, J. la Annie Besant v. 
Advocate-General of Madras (1), at p. 163* 
Lord Phillimore pointed out that the Court 
in such cases should bear in mind, 
“two important public considerations, the undesir- 
ability of anything tending to excite sedition or to 
excite strife between classes and the undesirability of 
preventing any bona fide argument for reform." 
In In the matter of Brojendra Nath Gupta 
(2) at p. 43+ Mukerji, J, stated that: ti iy 
“It is the effect of the words as published in the 
newspaper and not merely themeaning ofthe words 
taken by themselves that has to be considered in 
order tosee whether the statement which is com- 
plained ofis hit bys. 4.” 


The motive or intention of the person 
against whom the order has been passed 
would appear to be nihil ad rem except in 
eases which fall within Expln. 4, s. 4 of 
the Act. Whathas to be considered is the 
effect likely to be produced upon persons 
who may be expected to read the passages 
in question and for that purpose not only 
ought the article to be read as a whole but 
under s. 26 of the Actit is permissible for the 
Court to have regard to what is contained 
same publication 
with a view toascertaining what would be 
the probable effect of the offending passages 
upon those persons who normally would see 
the articles that are “published in the 
newspaper. Now, in the fore-front of each 
issue of the newspaper “New Burma” it is 
stated to be, 


“an impartial independent tri-weekly financed, con- 
trolled aud published by Burmans.” 


(1) 52 Ind. Cas. 20); A IR 1919 PO 31; 46 IA 
176; 43 M148; 37 ML J139; 17TA L J 925; 23 O W 
N 96; 21 Bom. L R 867; (1919) M W N 555; 10 L 
W 451: 20 Or. LJ 593;26M L TI); 1U PLR 
(P ©) 74: (1919) 35 T L R 500 (P O). - 

(2) 145 Ind. Cas. 881; A I R 1933 Cal 754; @R 
C 159; 34 Or. LJ 1095; 53C L J a; (1933) Or 
Cas, 1256: 38 C W N 56: 6L O 36 (F B). 
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It does 'not require a great stretch of 
imagination in such circumstances to con- 
clude thatitis a newspaper produced by 
Burmans for Burmans. That does not mean 
of course that it will only reach its Burmese 
readers, but it is not unreasonable, I think 
to assume thatit is primarily intended 
for Burmans. The specific words of which 
complaint is made in the order of the 
Local Goverement are: 

“Shwe Daung Nyo, therefore, request his Indian 
friends not to give any chance to the younger 
section of the Burmans to feel that Indians are 
worse than the British in sucking the blood of 
Burmans and blocking progress in life,” 


It was urged- on behalf of the applicant 
thatthe Court ought to take into account 
the fact that the offending passage occurs 
in a letter butin my opinion, that makes 
- no difference for it is a common journalistic 
practice that anewspaper should set forth 
its political views and principles under the 
guise of an open letter published in its 
‘columns. The main contenticn of the 
learned -Advocate for the applicant was 
that the words of which complaint is made 
“may well be disregarded if the Court 
bears in mind thetenden:y and effect of 
the letter as a whole. He claimed the 
benefit of Expln. 4, s. 4 of the Act and 
contended that “the matter” with which 
the letter dealt and which was promoting 
or had atendency to promote feelings of 
enmity or hatred between Indians and 
Burmans was that the Indians in Burma 
were endeavouring to exploit the Burmans 


inthe same way that others had exploited . 


the Indiane in their own country; that the 
tendency and effect of the letter was to 
call upon the Indians to take their share 
in removing this cause of bitterness bet- 
ween the Indians and the Burmans, and 
that the exhortation to do so contained in the 
létter was written without any malicious in- 
tention and with the bona fide object of re- 
moving the grievance. The learned Advocate 
for the applicant urged that read as a whole, 
the reference to “the British” in the letter 
was merely parenthetical through unfortu- 
nate and ought not to be given any signi- 
ficance when the ` Court was considering 
- whether the letter was within the ambit of 
8. 4 (1) (h) of the Act. 1 cannot so interpret 
the letter nor do I think that it has merely 
the tendency and effect which the learned 
Advocate for the applicant has pressed upon 
us. In my opinion the plain object of the 
letter was to point out to the Indians in 
Buma bhat they were doing their best to 
exploit the Burmans as othershad exploited 
them in India, Who were the others who 
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had exploited the Indians in India ? 
Manifestly, “the British.” The attention 
of the readers of the newspaper is drawn to 
the fact that the Indians: 

“having experienced abad time in India and having 
seen others exploiting in your land, you naturally 
exerted hard in Burma and followed their clever 
policy of exploitation in Burma,” 

and itis pointed out that: 


Who is the fce of the Indians in Burma ? 
Again obviously “the British.” The Indians 
are then conjured to be fairto the Burmans 
in Burma, and “the Indian leaders” are 
urged: . 

“to support Burman candidates whenever they are 
fully qualified fora post. It is only fair that they 
should. That policy isnow being followed in the 
interest of Indians in India." | 

with the 


The letter then concludes 
passage to which specific excepticn is taken 
T am clearly of opinion that no one among 
the persons likely to read the letter under 
ecnsideralion could fail to gather therefrom 
that the newspaper was couneelling the 
Indians in Burma to give up their. evil 
practice of attempting to exploit Burma 


as “lhe British” had exploited both Burma: 


and India and that the newspaper was 
calling upon the Indians in Burma to 
adopt the same policy as that which the 
Rurmans ought to adopt, namely to refuse 
totake sides with the common foe that is, 
“the British” whose policy it was to suck 
the blood of Burmans and to block their 
progress in life. If the construction which 
I put upon the letter is reasonable and 
right, on one can doubt that the letter, 

‘tends directly orindirectly to promote feelings of 


enmity or hatred between different classes of His 
Majesty’s subjects." 


That beingso I am of cpinion that the 
application fails and must be dismissed, 

Mya Bu, J.—I am of the same opinion. 

Baguley, J.—I agree. 

N. Application dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 230 of 1930 
February 26, 1934 
MoHAMMAN NOOR AND AGABWALA, JJ. 
MUKTAKESHI PATRANI AND oruzrs 
— DEFENDANTS — Å PPELLANTS 
versus 
MIDNAPUR ZAMINDARI CO., LTD. 
— PLAINTIFFS— RESPONDENTS 
Landlord and tenant—Sub-soil rights— Presumption 
as to ownership—Ghatwali — Ghatwal's interest— 
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Nature of —Declaratory suit — Limitation — Adverse 
possession—Sub-soil rights—Removal of comparatively 
small quantity of mineral—Wheiher sufficient to 
constitute adverse possession — Evidence — Official 
documents and reports of officer:—Evidentiary value. 

Sub-soil rights in land forming part of a permanent- 
ly-settled zemindari are presumed, at all events when 
they are not claimed by the Crown, to belong to the 
zemindar, A claimant thereto proving merely pos- 
session of surface right since before the ‘Permanent 
Settlement does not discharge the onus upon him, 
becauee he is presumed to hold under a grant from 
the zemindar and unless the grant expressly includ- 
ed the sub soil rights, it would nct convey them. 
Gobind Narayan Singh v. Sham Lal Singh (8), fol- 
lowed. [p.139,col. 2] 

A ghatwal's interest may not necessarily be that of 
a subordinate tenure-holder The fact that a land 
is within the ambit of one’s zcmindari does not 
necessarily chow that the holder of the land is 
subordinate to the zemindar. His rights may be 
co-ordinate with him, Secretary of State v. Jyoti 
Prasad Singh <3), followed. Forbes v. Meer Mohamad 
Taquee (4), referred to. {p. 138, col. 1] 

When asuitis for declaration and injunction the 
period of limitation is six years from the dateof 
the invasion of the plaintiff's right. As long as the 
title-of the plaintiff isnot lost by adverse possession 
of the defendant, each invazion gives hima fresh 
cause of action. In order that mineral rights be 
lost by adveree possession the working of the mines 
should beso general as to indicate that the defen- 
dant has taken pcssession of the minerals of the 
Taraf. Removal of a comparatively small quantity of 
mineral from here and there willnot be sufficient. 
Theadverse postession must be complete and will 
only affect the mineral for which possession has been 
proved. Bhupendra Narayan Sinha v. Rajeshwar 

. Prasad Bhakul (14) and Lodna Colliery v. Bepin 
Behari Bose (15), referredto [p. 140, col. 1.1 

Reports of Government officers cannot be regard- 
edas having judicial authority. But although they 
are opinions on the private rights of the parties, yet 
being reports of public cfficers made in course of 
duties, they are entitled to great consideration so far 
as they supply information of official proceedings 
and historical facts and alsoinso far as they are 
relevant to explain the conduct and acts of the parties 
in relation to them and the proceedings of the Govern- 
ment founded on them. Muthu Ramalinga Setu- 
padi v. Perianayagum Pillai (2;, followed. [p, 137, 
c.l. 2; p. 138, col. 1.] 


O. A. fromthe original decree of the 
Sub-Judge, Purulia, dated May 7, 1930. 
Mr. R. S. Chatterji, for the Appellants, 


~ Messrs. P. R. Das and S.C. Mezumdar, 


forthe Respondents. 

Mohammad Noor, J.—The plaintif- 
respondent isthe patnidar of Barabhum 
in Manbhum. One of the four principal 
Tarafs of Pargana Barabhum is Taraf 
Tinsaya, Healso claims to have acquired 
the mineral rights of the pargana from 
Nathaniel Kenny who in his turn had 
acquired a permanert mukarrari lease of 
tho.e rightsfrom the zamindar on Novem- 
ber 12, 3881, Defendant No. 1, is the Sardar 
Ghaiwal of Taraf Tinsaya-and defendants 
Nos. 2to3 are her subordinate ghaiwals 
of villages Berma and Bela alias Bengapa- 


fags 
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tam. Defendant No. 4 is alleged by the 
-plaintiff to have some interest in the said 
Taraf. The plaintiff instituted the suit for a 
declaration of his rights in the minerals 
of the ghatwali tenure of the Taraf and 
for a permanent injunction against the 
defendants who claimed mineral rights 
for themselves in their respective villages. 
This is, however, “not material. Defen- 
dant No. 1 admitted having” taken the 
royalty which is the subject-matter of suit. 
The learned Subordinate Judge has 
decreed the suit. He has mainly relied 
upon the judgmert of this Court in 
Mathewson v. Secretary of State (1), in 
_order to decide the position of the ghaiwals 
of Barabhum in relation tothe Raja and 
held that they were subordinate tenure- 
holders and assuch have no right in the 
minerals of the ghatwali tenure which is 
vested in the superior landlord, It must 
te conceded that the learned Subordinate 
Judge was not rightin relying upon that 
decision for the determination of the 
question of fact which arises in this case. 
The judgment not being inter partes the 
defendants are not bound by it. The 1ela- 
tionship of the ghatwals with the Raja of 
Barabhum was a question of fact and not 
_of law and should be decided independent- 
ly of that decision. No doubt that decision 
is of very great value in elucidating-the 
` questions involved in the care and appreci- 
“aling the materials placed before us in 
this case just as Gazetieeis and other 
books of reference are useful for this pur- 
pose. J, therefore, propose to decide the 
various points raised in this case on the 
materials placed before us in this case 
taking as much help as] legitimately. can 
from that decision and other similar 
Cecisions relating to ghatwalis and also 
from other publications for ihe history - 
of the pargana and of the ghatwali tenures 
situated therein. These aie based on 
various reports of Covernment cfficers 
and official documents. As was pointed 
out by the Privy Council in the case of 
Muttu Ramalinga Setupadi v. Perianayagum 
Pillai (2), these are not to be regarded 
as having judicial authority. They are 
opinions on the private rights of the parties 
“but being reportsof public officers made 
in course cf duties they are entitled to 
great consideration so faras they supply 
information of official prcceedings and 
historical facts and also in so far as they 


(1) 84 Ind, Cas, 405; AIR 1924:Pat. 616: 3 Pat, 
673. j A 3 i 
(2) L.I A 203; 3 Sar, 314; 3 Suther 17 (P C) 
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.are relevant to explain the conduct and 
acts of the parties in, relation to them and 
the proceedings of the Government found- 
ed on them. 


The learned Advocate who appeared on 
‘behalf of the appellants has raised the 
‘following points in the present appeal: (1) 
-That the estate of Barabhum was not 
‘permanently settled and the Raja of 
‘Barabhum is ‘not the proprietor of the 
-entire estate. (2) That if Barabhum was 
permanently settled TarafTinsaya was not 
included in that settlement. (3) That the 
ghatwals of Taraf Tinsaya are not sub- 
: ordinate tenure-holders. They are what 
has been described in the Regulations, 
‘independent talukdars or shikmi zamindars 
“ who are themselves entitled to a Permanent 
‘Settlement and thefact that Permanent 
Settlement was not made with them did 
not affect them and their rights are co- 
‘ordinate with the righte of the zamindar 
of Barabhum. (4) That the suit is barred 
by limitation as ithas not been instituted 
within six years of the first infringement 
of the mineral right of the plaintiff if he 
-had any such right.. (5) That the claim 
for money is not maintainable as there 
was no evidence on the record that the 
-stones were taken out from under-ground. 


- I take up the first question, namely, 
whether the estate of Barabhum was per- 
manently settled. (His Lordship consider- 
ed the first two points and prcceeded) 
.The next question is whetherthe interest 
ofthe ghatwals in the Taraf is co-ordinate 
with that of the Raja of Barabhum or 
subordinate tohim. Inthe case of Secre- 
tary of State v. Jyoti Prasad Singh (8), their 
. Lordships of the Privy Council observed 
that a ghatwal's interest may not neces- 
sarily be that of a subordinate tenure-holder. 
The fact that a land is within the ambit 
of one’s zamindari does not necessarily 
show that the holder of the land is sub- 
ordinate to the zamindar. His rights may 
be co-ordinate with him: Forbes v. Meer 
Muhammad Taquee (4). The learned Advo- 
cate relied upon the cases of Charu Chunder 
Ghose v. Kamakhya Narain Singh (5). and 
Surendra Nath Karan Deo v. Kamakhya 


(3) 94 Ind. Cas. 974; A I R1928 P O 41; 531A 
100; 53 O 553; 39 O WN 745; 24 A LJ 761 


P 0). 
(Ds MJIAA3;95DBLR 529; 14 WR 28; 2 Suther 
$58; 2 Sar. 588. 

(5) 13) Tad. Oas. 620; AIR 1931P C 5; 58IT A 
17; 10 Pat. 284; 52 OL J 512; 60 M L J 245; 33 LW 
124; 35 O WN 20; (1931) M W N 65; Ind. Rul, (1931) 
P O76; 12 PLT 337 (P 0). i : 
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Narain Singh (6). In both those cases the 
taluks were recorded in the Record of Rights 
as shamilat. The zamindar said that they 
were jagir. The Privy Council found asa 
matter of fact that the taluks were shamilat 
taluks and the holders thereof were, prior 
tothe Permanent Settlement, independent 
talukdars. Their rights were not affected 
by the fact that they did not come forward 
to take settlement within the time fixed 
by Regulation Iof 1801. (His Lordship 


_then referred tothe reports of Munsif Nan- 


daji, Colonel Dalton and OCupland, and 
continued). The position of the ghatwals 
of Manbhum has been very elaborately 
dealt with by the late Sir Jwala Prasad in 
his illuminating judgment in Mathewson 
v. Secretary of State (1), andthe nature of 
the service rendered by them is detailed in 
the Gazetteers. It is not necessary to 
detail them here. It is enough to say that 
the official records referred to by him 
show that the Tarafs are subordinate 
tenures. Accordingto the report of Colonel 
Dalton the revenue payable by them was 
assessed at about one-third of what would 
otherwise have been payable by them. For 
the balance of two-thirds of the révenue 
they were required to perform Police or 
sermi-military services. These services were 
renderable to the Raja first when he was 
in charge of the Police and are renderablé 
to the Government now. By Regulation 
XVIII of 1805, the zamindars of jungle 
mahals including Barabhum were vested 
with powers of Police Officers and they 
were required to perform Police duties in 
conformity with the rules prescribed by the 
Government. By subsequent Regulation, 
XXXIII _ of 1833, the Government directly 
assumed the control of the Police main- 
taining the ghatwals as subordinate Police 
Officers and the power of appointment and 
dismissal of the ghatwals now rests with 
the Government. Ordinarily the office is 


right of dismissing a ghatwal if occasion 
arises as was held in Mathewson v. Secretary 
of State (1), above referred to. The ghatwals, 
therefore, are tenure-holders under the Raja 
of Barabhum. In lieu of their holding this 


tenure they pay some rent to tbe Raja 
of Barabhum and also render 
services to Government. The succes: 


sion to the tenure and the appointment of 
the tenure-holder is controlled by the 
Government. The position is exactly the 

(6)123 Ind. Cas. 145; A I R 1930 PC 4F: 31L W 


352; 32 Bom. L R515; Ind, Rul. (1930) P O 129; 51 O 
L J 502; 59M LJ 731 (P O). 
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same as would have teen of the ghatwals 
of Kharuckpore dealt with by the Privy 
Council in the case of Kharuckpore in 
Raja Lelanund Singh Bahadur v. Govern- 
ment of Bengal (7), but for the fact that 
the Raja of Kharuckpore agreed to pay 
a perpetual amount of Rs. 10,000 to Gov- 
ernment and the latter gave up their 
rights of receiving services from the 
ghatwals. The fact that as a part of consi- 
deration for holding the tenure the ghatwals 
have to render services to the Government 
is in no way derogatory to the position of 
the Raja of Barabhum who, in my opinion, 
is the proprietor of the tenure, 

Sifton in his Settlement Report of 
Barabhum and Patkum seems to be of 
the view that the Taraf Sardars and 
ghatwals of Barabhum were coeval with 
the Raja of Barabhum. He has referred 
to the report of Mr. Dent, the ‘Joint 
Commissioner concerned in the suppressing 
of Ganga Narayan’s rebellion in 1832 and 
the views of Colonel Dalton that the ghatwals 
were cceval withthe Raja of Barabhum. 
Strachey seems to be of opinion that the 
Raja of Barabhum was only primus enter 
pares—the principal taraf sardar occupying 
the central taraf with an allotment of land 
for his eldest son but with a property 
-hardly superior to those of other four major 
sardars These opinions are certainly 
entitled to weight, but they cannot form 
the basis of a judicial decision. Others 
who went equally deeply into the question 
like Lala Nandjee and Risley held opposite 
views. The real fact is that the origin of 
these taraf sardars and their relation with 
the Raja of Barabhum are matters of 
ancient history and reliable data are not 
availa} le to come to any definite con- 
clusicn, The fact, however, remains that at 
the time ofthe Permanent Settlement and 
since [ben they were undoubtedly treated 
as siicrdinate tenure-holders. In 1833 
dispules seem to have arisen between the 
zamindar and the ghatwals as to whether 
the latter held any mal lands over and 
above the lands which they held cs 
ghatwaliteaure. The taraf sardars filed 
ismnavisis showing what lands were held 
as mal nod what as ghatwali lands, Then 
the Rij: of Barabhum granted a paini of 
the entire Barabhum to Robert Watson and 
Company and the latter threatened an 
expensive and protracted litigation” in 
which (icvernment were likely to be in- 
volved. At the instance of Government 
‘Mr. Risley brought about a compromise 


(6 MIA 101; 4 WR 77;1 Suther 248; 1 Sar 505. 
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in 1884. I am not concerned with the 
binding nature of the compromise upon 
the taraf sardars but as it appears from 
p. 92 of Sifton’s report, though the taraf 
sardars of Barabhum claimed to be shikm 
zemindars, the title was disallowed in the 
ghatwali compromise. I came across a 
passage in Sifton’s Settlement Report at 
p. 22 which indicated that in some case 


-known as Erka case, the claim of the taraf 


sardar of Tinsaya as shikmi talukdar was 
accepted. We drew the attention of the 
parties to this passage and asked them to 
produce papers in connection with that 
case. The final judgment of the Calcutta 
High Court has been produced on behalf 
of the respondents and has been admitted 
by us in evidence on the admission of the 
plaintiff. No such question was decided 
in that case. The suit related to the right 
of the taraf sardar in respect of specific 
place of land and was fought on the 
understanding that the taraf sardar was in- 
termediate tenure-holder. As I have said, 
whatever their position may have been in 
the past, since the Permanent Settlement, 
they have undoubtedly been nothing more 
than subordinate tenure-holders. I have 
said that Tinsaya consisted of 13 villages. 
Since then it seems that the number of 
villages has increased to 25 and the taraf 
also comprises 651 bighas atirikta mai 
jungles recognised as such in the Settlement, 
This fact also is inconsistent with the 
taraf sardarsbeing the full proprietors of 
the taraf. 

Government is not a party to this suit 
and is not bound by this decision but as 
between the plaintiff and defendants the 
right in minerals is certainly with the 
plaintiff. No claim sofar has been made 
by the Government. It has been laid 
down by the Privy Council in Gobind 
Narayan Singh v. Sham Lal Singh (8), that 
sub-soil rights in land forming pait of 
a permanently settled zemindari are pre- 
sumed at all events when they are not 
claimed by the Crown to belong to the 
zemindar. A claimant thereto proving 
merely possession of surface right since 
before the Permanent Settltment does not 
discharge the onus upon him, because he 
‘is presumed to hold under a grant from 
the zemindar and unless the grant expressly 
included the sub-soil rights it would not 
convey them. The same view has bean 
taken by the Privy Council in Durga Prasad 

(8) 131 Ind. Cas. 753; A I R 1931 P O 89;581A 125; 
58 Ô 1187; 53 O L J 333; 35 O W N 521; (1931) M 


W N 435; Ind. Rul. (1931) P 0.145; 33 LW 707; 33 
Bom, L R 885; 61M LJ 9(P 0), . 
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: Singh v. Braja Nath Bose (9). was This 
the case of a ghatwal of Manbhum and 
followed the decision of the Privy Council 
in Hari Narayan Singh Deo v. Sriram 
:Chakravarty (10). 

The next question raised by the learned 
Advocate is about limitation. The suit 
being for a declaration and injunction, the 
period of limitation is six years from the 
‘date of the invasion of the plaintiff's right. 
As long asthe title of the plaintiff is not 
lost by adverse possession of the defendant, 
each invasion gives him a fresh cause 
of action: Latafat Hosainv. Kalikar Nand 
Singh (11). The question for consideration 
therefore is whether the plaintiff has lost 
his right by adverse possession of the 
‘defendants. In order that the righis be 
lost by adverse possession, the working of 
‘the mines should be so general as to 
indicate that the defendant has taken 
possession of the minerals of the Taraf. 
Removal of a comparatively small quantity 
of mineral from here and there will not 
be sufficient. It should be such as was 
found to be the case in Nageshar Bux Roy 
v. Bengal Coal Co. (12). Such evidence 
is wanting in the present case. The evi- 
dence in this respect is as follows: 

Exhibit B is the kabuliyat, dated Sep- 
tember 3, 1892, executed by Kangali 
Oharan Acharjyain favour of Sardar ghatwal 
_ of Tinsaya taking lease of the minerals of 

the taraf on behalf of the Iron and Steel 
Company. It appears from the evidence 
of defendant's witness No. 3, Dvarikanath 
Mitra, the Tahsildar of the defendants, that 
Kangali Charan Acharjya on behalf of Iron 
ard Steel Company worked the ircn-stones 
and lime-stones by digging the surface for 8 
to 10 years, It further appears that this 
was objected to by Mathewson, predecessor- 
in-interest of the defendants, and Deputy 
Commissioner intervened and directed that 
the royalty should not be paid to the 
gathwal but be deposited with the Deputy 
Commissioner and a fresh lease on these 
terms was given in the year 1900. The Com- 

(9) 15 Ind. Cas, 21%; 39 O 696; 39 TA 133; 160 


W N 487; (1912)M W N 425; 11ML1T337;9AL J 
462; 15 O L J 46); 14 Bom. L R 445; 23 MLJ 23 


(PO). 

(10) 6 Ind. Oas. 785, 370 723: 871 A 136; 110 W 
Ni46,11 O L J 683; 7A L J 633; 20ML J 589; 
12 Bom. LIR 493; 8 M LT 51; (1910) M W N 809 
P 


O). 
(11) 45 Ind. Cas. 432; AIR 1928 Pat. (09; 3P LJ 
261;4 P L W 303. 

(12) 130 Jnd Oas. 315; AI R 1931P OI18f; 581A 
23; 10 Pat. 407; €0 M L J 183; 33 L W 162;3: OW N 
265; 53 O IJ 8!; Ind. Rul. (1931) P O 59; (1931) M 
W N 121; 33 Bom. L R 425; 12 PL T 251;15R D 
191; 53 OL J 487; (1931) A L J 537 (P 0). 
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pany worked for some years, paid royalty to 
the Deputy Commissioner who was in 
the position of a stake-holder. The pos- 
session of the Iron and Steel Company 
was therefore not adverse: Sarala Sundari 
Dasi v. Sarada Prosad Sur (13). The next 
series of documents are Exs. D and E. 
Exhibit D is a lease given by the manager 
of the encumbered estate on behalf of 
Tinsaya Ghatwali and is dated December 4, 
1909, and Ex, E is the license. granted by 
the said manager and is dated March 9, 
1910. Both arein favour of one Mr. F. H. 
Ackard. The only evidence to show that 
Mr. Achard interfered with the minerals 
of the taraf is Fx.O-+ which is a letter 
from the general manager of the encum- 
bered estate to Mr. Achard to the effect 
that receipts of the royalty were being 
sent to Mr. Achard by the manager. These 
receipts, however, do not show the extent of 
the working of the mines and the number 
of years for which they were worked. 
This exhausts the documentary evidence 
of adverse possession produced on behalf 
of the defendants, and in my opinion, they 
are not enough for us to hold that the 
mineral rights of this taraf have been 
lost by the plaintiff on account of adverse 
possession of the defendants. 

The learned Advocate for the appel- 
lants, however, has relied upon the evidence 
of the plaintiff's witness No. 9, Ramratan 
Ghose. It is to the effect that: 

“B. N. Railway Co., took stones for 8 to 10 years 


from the mauzas meaning Mauzas Bela and Berma 
comprising the Taraf Tinsaya,” 


He also says that thedepth of the 
quarries was 11 or 12 cubits. The evidence 
is too vague to be of any value. It is not 
clear whether the period of the working 
was 8 or 10 years or whether it was 8 or 10 
yeais before the time when tbe witress 
was deposing in 1920. Iiwe take 8 years 
from 1930 that will take us to akout the 
year 1922 andthe suit was instituted in 
1927 well within six years of the ect of 
infringement. Infact it is the quarrying 
of the stones by the B. N. Railway Oom- 
pany which is the cause of action of the 
present suit. The adverse possession must 
be complete and will only affect the 
mineral for which possession has been 
proved: Bhupendra Narayan Sinha v. 
Rajeshwar Prosad Bhakul (14) and Lodna 
(13)20 L J 602. 

(14) 132 Ind. Cas 6:0; AIR 1931 P O 182; 58 1 A 
8; 59 C80; 350 W N 870: (1931) ALJ 566; 34 L 
l; Ind. Rul, (1931) P O 194; 54 O LJ 137; (1931) 
on £65; 33 Bom. L R 1273:61 M L J 632 
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Colliery v. Bepin Behari Bose (15). It is not 


enough to prove a lease but that the lessee 
actually worked the mines. I am, there- 


fore, of opinion that the plaintiff's suit is. 


not barred by limitation, I may note 
however that the question of limitation, 
though raised in the written statement, was 
not argued before the learned Subordinate 
Judge and he has not dealt with it in his 
judgment. It was raised before us in 
appeal and we have to decide it on the 
materials before us without any help from 
the judgment of the trial Court. Ordinarily 
we would not have allowed the learned 
Advocate to raise this question which was 
not pressed before the lower Court, but we 
decided to let him do so, 


The next question is whether the stones: 


for which the price is asked were taken 
away from the surface. In my opinion the 
plaintiff has proved that the stones were 
quarried from under-ground and the evi- 
dence in this respect is unrebutted and 
unchallenged. The appeal, therefore, fails 
and I would dismiss it with costs. 
Agarwala, J.—I agree. 

N. Appeal dismissed. 
Sy to Ind, Cas. 113; A IR 1920 Pat. 383; 1 PL 
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MADRAS HIGH COURT 
Appeal Against Appellate Order No, 32 
of 1933. 


February 4, 1935 
PANDRANG Row, J. 
Karnam VENKATASHSHAY YA 
—DRIENDANT—APPELLANT 
V2TSUS 
Karnam RAMARAJU AND ANOTHER 
—PETITIONERS—DECREE-HOLDERS— 
RESPONDENTS 

Civil Procedure Code(Act V of 1903), ss.47, 101, 
0. XXI, rr. 64, 66, O. IX, rr. 13, 15—Order in 
execution directing that properties shall be sold in 
certain order—Appealability—Dispute between judg- 
ment-debtors inter se, whether relates to v.execution— 
Ex parte orders in execution, whether can be set 
aside. 

An order made on an application made under 
O. XXI, rr. 64 and 66 of the Civil Procedure Code, 
directing the order in which the properties are to be 
sold is nota judicial order but merely an adminis- 
trative order concerned with the minutiae of the 
sale proceedings and is not, therefore, appeal- 
able. 

A dispute between the judgment-debtors inter se 
is not prima facie a matter which relates to the 
execution of the decree. 

Before the enactment of O. IX, r. 15, the execut- 
ing Court had no powerto set aside ex parte orders 
made in execution under the provisions of O, IX, 
7y. 18, Civil Procedure Code. 

A, against an order of the District 


KARNAM VENKATASESHAYYA V. KARNAM BAMARAJU (MADR.) 
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Court of Kurnool, dated October 24, 1932, 
and made in A. S. No. 38 of 1932 (R. E. A. No. * 
76 of 1932 in R. E.-P. No. 618 of 1931, in 
O. S. No. 533 of 1930, on the file of the 
District Munsif’s Court of Kurnool). 
Mr. S. Venkatesa Ayyenger, for the Appel- 
ant. 

Mr. Kasthuri Seshagiri Rao, for the Res- 
pondent. 


Judgment.—This is an appeal from the 
order of the District Judge of Kurnool 
dated October 24, 1982, setting aside in 
appeal an order of the District Munsif of 
Kurnoo}, dated January 21, 1932, and 
remanding execution application No, 76 of 
1932 to that Court for further disposal in 
the light of the observations made by him. 
The application was one made under 
O. XXI, rr. 64 and 66, Civil Procedure Code. 
The prayer in that ‘application was that 
the Court may be pleased to set aside itg 
previous order dated November 17, 193), 
and to direct the sale of the mortgaged 
properties seriatim. The previous order 
referred to was one which directed that 
items Nos. 1 to5 should be sold after the 
other items Nos. 6 to 22 were sold. These 
latter items are those to which the appel- 
lant in the District Court was entitled, and 
that order was passed apparently after a. 
notice to settle the sale proclamation was 
issued, but served only by affixture go far 
asthe appellantin the District Court was 
concerned. It was on this ground that he 
asked the District Munsif to set aside his . 
previous order and pass a revised order 
ordering the salein a different manner.. 
On appeal the District Judge was of 
opinion that the District Munsif ought to . 
have considered the application to set aside 
the previous order cn its merits instead 
of dismissing it summarily on the ground 
that the previous order would stand good 
till set aside, by a higher Court. The. 
present appeal is by the owner of items 
Nos. 1 to5in whose favour the previous order 
dated November 7, 193], was passed and the 
present appeal is opposed by the 3rd 
defendant whowas the appellant in the 
District Court. The main argument in 
appeal is that Dirtrict Judge had no 
jurisdiction to entertain an appeal from the 
order in execution. The order of District 
Munsif was one passed on an application 
made under O, XXI, 11. 64 and 66, and 
this order, it is contended, cannot be 
regarded asa judicial order, from which añ 
appeal can be preferred, but merely an 
administrative order concerned with the 
minutiae of the gale proceedings, Thig 
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contention appears to me to be right. 


There is nothing in the Code which entitles. 


a party as of right to have it declared by the 
executing Court that the properties liable 
to be sold are tobe sold in any particulai 
order. Thatisa matter of administration 
and it does not affect the real rights of the 
Parties sofar as the decree is concerned, 


for under the decree, ex hypothesi, all the . 


properties brought to sale are liable to be 
sold, and noone can question asa matter 
of right the orderin which properties are 
to be sold; andit does not appear that this 
can be questioned in appeal, - merely 
because the Court directs the sale to take 
Place in a certain order, No rights are 
infringed as all the properties are liable 
to be gold under the decree and the 
question is really not a question relating to 
the execution of the decree. Questions of 
this kind are generally as between the 
- two parties toa decree namely the decree- 
holder and the judgment-debtor, and any 
dispute between co-judgment-debtors alone 
is prima facie not a matter in which it may 
be said that it relates to the execution of the 
decree. Where the decree-holder does 
claim something which the judgment- 
debtor does not dispute, there cannot be 
said to be any question relating to the 
execution of the decree, which the execut- 
ing Court has to decide. Even otherwise 
and even assuming that an appeal lay to 
the District Judge from the order in 
question, the District Judge’s view that the 
District Munsif ought to have set aside 
his previous order if satisfied on the merits 
of the case implies that the District Munsif 
had the power toset aside his previous 
order made in execution, orin other words 
that the provisions of O.IX,r.13 applied 
to orders made in execution proceedings; 
though no doubt by the enactment of a 
new rule in O. IX, viz, r. 15 the provisions 
of O. XITI will apply to execution orders 
under certain conditions. When the 
District Munsif was approached by the 
appellant to set aside his previous order the 
new r. 15 had not come into existence and 
the powers of the District Munsif were 
limited by the law as it was before the new 
rule.was enacted. ‘That was clearly to the 
effect that the executing Court had no 
power to set aside ex parte orders under 
‘the provisions of O.1X,r. 13. It would, 
therefore, follow that the learned District 
Julge wasin error in remanding the peti- 
tion to the District Munsif for fresh disposal 
for that order can be justified only if the 
District Munsif could legally do go, 
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The appeal, therefore, must be allowed; 
the order of the District Judge setting aside 
the order of the District Munsif is reversed. 
The appellant is entitled to have his costs 
of this appeal and his costsin the District 
Court from the contesting respondents (i. e. 
the 3rd defendant in the suit). 

A. Appeal allowed. 


PATNA HIGH COURT 
Second Civil Appeals Nos. 1231 of 1932, 
Nos. 1586 to 1639 of 1932, No, 1355 of 1932 
and Nos. 1718 to 1759 of 1932 
November 22, 1934 


JAMES, J. : 

RAMESHWAR PRASAD SINGH AND 

OTHERS APPELLANTS 
versus 
BIHARI KAHAR AND OTHERS— 
RESPONDENTS 

Bengal Tenancy Act(VIII of 1885), ss. 30, 32, 35— 
Fair enhancement—Considerations—Fall in prices— 
Held, any enhancement exceeding one anna in rupee 
for bhit land and two annas in rupee for dhanhar land 
would be unfair. : - 

lf tbe question of what amount of enhancement 
would be fair and equitable has to be considered, 
the Court should first ascertain what enhancement 
would be admissibleon a strict reading of s. 32 of 
the Bengal Tenancy Act, and should then proceed 
to consider whether such an enhancement would be 
fair and equitable. 

Where the comparison of the decennial period im- 
mediately preceding the settlement of rents with the 
decennial period immediately preceding the suit 
would render admissible a considerably larger en- 
hancement : 

Held, (in view of circumstances and fall in prices) 
that any enhancement exceeding one anna ina 
rupee for bhit landand two annas in arupee for 
dhanhar land would: be unfair. i 

S. O. A. from a decision of the Additional 
Subordinate Judge of Monghyr, dated 
June 28, 1932, confirming a decision of the 
Munsif of Jamui, dated June 20, 1931. 

Mr. S. M. Mullick and Mr. Sunder Lal 
for Mr. B. C. Sinha, for the Appellants. 

Mr. S. N. Ray and Mr, A. N. Lal for Mr, 
K.N. Lal, for the Respondents. 

Judgment.—These are ninety-five ap- 
peals from the decision for the Subordinate 
Judge of Monghyr affirming the decision 
of the Munsif of Jamui in suits for enhance- 
ment of rent under s. 32 of the Bengal 
Tenancy Act. The rents ofthe defendants 
were settled under s. 112 of the Tenancy 


Act in or about 1912-13. The Munsif _ 
considering that he was debarred from 
considering the prices before the 


time when rent was settled, and finding 
that there were only fifteen or sixteen years 
between the date of settlement and the 
period of suit, thought that it was impractig 


1985 


able to take two decennial periods as is 
required by the provisions of s. 32 and he 
therefore took two periods of eight years 
each: 1914—1921 and 1922—1929 for the 
purpose of making comparison of prices. | 

Mr. S. M. Mullick argues that the learn- 
ed Munsif was required by the Act to take 
decennial periods and that the first of the 
two decennial periods should have been 
the period before the time of settlement. 
Mr. 8S. N. Rai on behalf of the respon- 
dents argues that sub-section (c) of 
B. 32 gives absolute discretion to the Court 
to substitute shorter periods for the decen- 
nial periods prescribed if in the opinion 
of the Court itis not practicable to take the 
decennial period into consideration. Now 
there can be no doubt on the question or what 
is the proper method of applying the provisi- 
ons of s. 32 when the Court is dealing 
with the rent which was settled in 1913. 
The first of the decennial periods to be 
taken should be the years 1903 to 1912: and 
the second the decennial period immediately 
preceding the date of the suit. It cannot 
be said to be not practicable to take into 
consideration prices current during these 
periods, since the lists of prices have been 
prepared and published under s, 39 (5) 
of the Bengal Tenancy Act since 1887. 
Indeed, the learned Munsif has not found 
that it is not practicable to take the 
earlier period into consideration but that it 
would not be equitable. I observe that 
the reason which the learned Munsif gives 
for not taking the earlier period into con- 
sideration is the very reason for which it 
must be taken into consideration, The 
learned Munsif would not consider prices 
of the decennial period before 1913 for 
this reason that when the rent was settled 
in 1913 the prices prevailing during that 
period must have been taken into 
consideration, Mr. S. N. Rai suggests 
that the trial Court has an absolute discre- 
tion under sub-s. (c) of s. 32; but if 
the Munsif dealing with a rent settled 


in 1912 had in considering the rise in 
prices taken as his first decennial 
period the years 1888 to 1897, I am 


sure that he would have argued, perfect 
ly correctly, that such a course would 
not be justified, and that theaction of the 
Munsif amounted to an error inlaw. In 
these cases the learned Munsif appears to 
have completely misunderstood the princi- 


“ples embodied in 5.32. If the question of 


what amount of enhancement would be 
fair and equitable has to bs considered, 
is indeed it must be considered, the Court 
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should first ascertain what enhancement 
would te admissible on a strict’ reading of 
an 
should then troceed to consider whether 
such an enhancement would be fair and 
equitable. The comparison of the decen- 
nial period immediately preceding the 
settlement of these rents with the decennial 
period immediately preceding the suit would 
render admissible considerably larger 
enhancement than that allowed by the learn- 
ed Munsif. In the present case, the existing 
rents cannot be regarded as rack-rents 
since they were settled as fair rents under 
s. 112 of the Bengal Tenancy Act in 1912. 
If the conditions of rising prices which 
have on the whole prevailed since the 
Perran:nt Settlement had been still 
prevailing, I would have said that these 
rents were liable to enhancement up tothe 
amount admissible on the strictest reading 
of s. 32of ihe Bengal Tenancy Act. But’ 
the argument of this case has been largely 
based on the published lists of prevailing 
prices; and I find it impossible to ignore 
the fact which is thrust upon anybody 
examining the lists, that prices in late’ 
years have considerably fallen. Ido not 
consider that any enhancement could ke” 
treated as fair, if it exceeded one anna in 
the rupee for bhit lands or two annas 
in the rupee for dhahhar lands. 
To this extent the appeals are allowed. 
The decree of the lower Appellate Court 
will be set aside and decree of the Munsif 
will be modified to this extent that the” 
enhancement allowed would be one anna 
in the rupee for bhit lands and two annas 


in the rupee for dhanhar lands, The 
plaintiffs-appellants are entitled to their ` 
costs. 

D. Appeals allowed. 


4 


MADRAS HIGH COURT 
Appeal Against Order No. 213 of 1933 
February 12, 1935 
BEASLEY, C. J. AND CORNISH, J. 
SARADA—DeErFENDANT—APPELLANT 


versus 
NHATTIYALA DEVAKI— PLAINTIFR 
— RESPONDENT 

Bvidence—Medical Certificate—Evidentiary value, 

There is nothing in the Indian Evidence Act or 
outside it which makes a certificate given by a 
medical practitioner by itself evidence at all, ande 
the notion that a doctor’s medical certificate is suff- 
cient evidence or at least corroboratory evidence of 
other oral evidence in cases relating to the illness of 
a witness which causes that witness 
absent from Oourt on a particular day, is erroneous, 


to be .. 
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A. against the -order of the Court of the 
Subordinate Judge, of Tellicherry dated 
January 5, 1933, and made in Interlocutory 
Application No. 451 of 1932 in O. S. No. 0 
of 1932, 

Mr. M. C. Sridharan, for the Appellant. 


Mr. 0. T. G. Nambiar, for the Respondent.. 
Beasley, C.J — This is an appeal from’ 


an order of the learned Subordinate Judge 
of Tellicherry refusing to seb aside an 
ex parte decree passed by him on Septem, 
ber 5, 1932, The appellant here was the 
2nd ‘defendant 
daughter of the Ist defendant who was 
sued on a mortgage. The Ist defendant 
did not defend the suit, the second 
defendant did, The suit was filed ‘on 
July 11, 1932, written statement was filed 


on August 1, 1932: issues were settled on. 
August 3, 1932 and the case was posted to: 
On that date an. 


August 23, 1932 for trial. 
adjournment was asked for by the 2nd 


« defendant’s Advocate on account of the 


x 


< ex parte’, i 
After this the application under: 
appeal was put in on her behalf 


“and that on the adjourned date, 


She was absent 
was no 


2nd defendant's ` illness. 
on that date. Apparently there 


evidence to support the application for :an- 


adjournment which was refused but, owing 


` . to. the pressure of work, the case was not ' 


in the suit being the. 


aidi v. NHATTIYALA E ee 


J 


taken up.on that date but was adjourned - 
until September 5, 1932. On that occasion . 


the 2nd. defendant was’ still absent. 
` application for adjournment was put 


An’ 
in: 


and: the learned Subordinate Judge passed : 


„the following order upon it. 


“Plaintifi's Advacate opposes. I do not see suffi- i 
cient reason to wholly adjourn the trial, The -trial 


will be-commenced. In spite of the petitioner's 
default, I shall allow her an opportunity to adduce- 
her evidence.” 


= 


‘Then, according to the learned Subordi- 
"9 doctor's medical certificate is sufficient 


nate Judge, 


” i “When, the Plaintiff's Advocate began to explain : 
his documents the learned Advocate for the 2nd - 


defendant stated that they had no further instructions, 
The 2nd defendant was absent and she was set 


‘asking that the ex parte decree should be , 


set aside and the suit restored to the file 
The appellant's case is that on August 23, 
1933 she was suffering from typhoid fever 


= and had been so for some time, that she 


“was unable on account of the illness to 
_instract her Advocate or to attend Court 
namely 
September 5, 1932, she was still too weak to 
come to Court although she admits that she 
|. Was actually in Tellicherry on September 4, 
1932, an@I think also on September 5, 1932. 
She did not think fit even on the ‘latter 
‘date to come to Oourt-in order that the 


' formed g satisfactory opinion about medical, 


MADR) 15610 


Subordinate. Judge might himself ‘observe 
her Weakened state of “health. She pro- 
duced no evidence whatsoever with regard 
to her illness which was disputed by the 
respondent. When the‘application came on 
Tor hearing, she produced a medical certi- 
ficate given by a local medical practitioner 
dated -August 23, 1932, stating that she 
was under his treatment and had been 
under his treatment for typhoid fever and. 
would be.unable to attend Court for‘? at 


least a month. The learned Subordinate, _ 


Judge was of the view that this certificate 
by itself ought not to be accepted by hint 
and he accordingly adjourned the applica- 


tion to January 5, 1983, for the purpose of 
to produce tke | 


enabling the appellant 
doctor, she not having even put into 
Court an ‘affidavit made by him. On the 
adjourned date she again appeared withe 


out the doctor and without an affidait sworn ' 


to by him, merely stating that she had been 
unable to secure. his attendance. She had’ 
neither cited -her father who, she stated 
was an important witness to give evidence 
with regard to the main suit; nor did she 
apply at any time for subpoena for the 
attendance of the doctor. 
Subordinate Judge rejected her case that 
she was too ill to come to Court or that 


she was suffering from typhoid fever as - 


there was no evidence in corroboration of 
her own statement, and according to` her 


own statement she was actually in Tellicherry | 
on the day before the adjourned hearing and” 


on that date and never even came to Court. 


With regard to the rejection of the medical , 


certificate, I think it is necessary to say 
this. There seems to be a View current that 


evidence or at least corroborative evidence 


of other oral evidence in cases relating to 


the illness of a witness which causes that . 


witness to be absent from Court on. a 
particular date. There is nothing in the 
Indian Evidence Act or outside it which 
makes a certificate given by a medical 
practitioner by itself evidence at all. Some 


Judges from their experience of the medi- ` 
cal practitioners in the locality in which | 


the Court is situate may feel inclined, having 


practitioners there, to accept their medical 


‘ certificate. That is a matter entirely for them, 


Other Judges may proceed on more cautious © 


and regular lines and reject altogether a 


medical certificate and insist either on an - 


examination on oath of the doctor who has 
given the certificate or at least-an affidavit 


BY: him, In my’ view, this is iie Correct, 


The learned’: 


” 


‘rejected her 


and the decree-holder was, 


1985, 
procedure. In this case I am satisfied that 
the learned Subordinate Judge was quite 
tight in nos accepting the medical certi- 
ficate. Ample opportunity was given to 
the appellant to produce the doctor or an 
affidavit sworn to by him or some other 
evidence corroborative of her illness. She 
produced nothing of the kind. She, there- 
fore, failed to prove her absence on Sep- 
tember 5, 1932, was due to sufficient cause. 
The learned Subordinate Judge rightly 
application. This appeal 
must be dismissed with costs. 

. Cornish, J.—I entirely agree. 


A. Appeal dismissed. 
MADRAS HIGH COURT : 
Appeal Against Appellate Order No. 48 
of 1930 


January 21, 1935 
PANDRANG Row, J. 


< CHANDAYYA SHETTY sup ANOTAHER— 


PETITIONEBS— APPELLANTS 
versus 


BIJOOR VENKAPPA MAIYA AND ANOTHER 


— RESPONDENTS, 
Executing Court—Mortgage decree granting personal 


, relief against defendant simultaneously with relief 
` against property —Legality --Executing Court's power 
“to question validity of decree. < 


: ,. Where a mortgage decree provided that the plaint- 
iff do recover the mortgage amount from the 1st 


“defendant personally and by the sale of the Ist de- 


fendant's interest in the mortgaged properties and 
in execution the decree-holder proceeded against the 
‘Ist -defendant personally before selling the proper- 
ties ; co 


“Held, that, assuming that the decree was wrong, 


the executing Court had no power to | question its 
correctness but was bound to execute it as it stood, 
therefore, entitled to 


proceed against the lst defendant personally. 

Appeal against the order of the Court of 
the Subordinate Judge of South Kanara, 
dated July 4, 1929, and ` made 
No. 287 of 1929, preferred against the 
order of the Court ofthe District Munsif 
of Kundapur, dated March 14, 1927, and 
made in R. E. P. No. 62 of 1927 in 0.8. 
No. 838 of 1913. 


Messrs. K. Y. Adiya B. Ragava Shetty, 
for the Appellants, 

Mr. B. Sıtarama Rao, for the Respond- 
ents. i 


Judgment.—This is an appeal from 
the order of the Additional Subordinate 
Judge of South Kanara, dated July 4, 
1929 setting .aside in. appeal the order 
o: the District Munsif of Kandapur, dated 
March 14,1927, in execution proceedings 


in O. 5. No. 888 of 1913, K 
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The decree:in that suit-which was brought 
on the foot of a registered mortgage-deed 
was briefly tothe effect that the plaint- 
iff do recover from the Ist defendant 
personally and by the sale of the Ist 
defendant’s interest-only inthe property 
mortgaged to the plaintiff under the suit 
mortgage subject to certain other mort- 
gages. The decree-holder assignee sought 
in execution to arrest the Ist defendant 
and also to proceed against his other 
properties, by way of attachment and 
sale. The lst defendant objected that the 
decree could not be executed against his 
-other properties as the petitioner had not 
proceeded against the mortgage properties, 
This objection was overruled by the Esze- 
cuting Court, i.e. the District Munsif of 
Kandapur, on the ground that as the 
gave `a 
personal remedy against the lst defendant 
along with the right to sell the mortgage 
property, there was no basis for the objec- 
tion. On appeal, however, the learned Sub- 
ordinate Judge took a different view, being 
of the opinion that the decree sought to be 


‘executed which allowed both these remedies 


was a decree passed without jurisdiction- ` 
and accordingly allowed the appeal and 
set aside the order of the District Munsif, 
directing the sale of the other properties 
of the lst defendant in execution, The 
decree-holder assignee has instituted this 
appeal, and the only point urged in this 
appeal on his behalf is that the lower 
Appellate Court's view is wrong, and that 
the correctness of the decree in question 
cannot be questioned in execution by the 
Executing Court. It is not contended 
however, that the decree is quitein accord-. ` 
ance with the provisions of law relating 
to the drafting of decrees in mortgage 
suits, but the main argument is that, even 
assuming the decree is not quite in 
accordance with law, this matter cannot 
be agitated at all in the Executing Court 
in execution proceedings and that as the 
decree, however erroneous it might -have, 
been, was not appealed from and ‘has 
become final, the Executing Court’ hag. 
no option but to execute it asit stands... 
There can be no doubt that the decree: 
in question as it stands does give both 
remedies simultaneously to the decree- 
holder. The Executing Court has power. 
only to decide questions relating’ to the® . 
execution, discharge or satisfaction? of the. 
decree sought to be executed.’ It cannot ~ 
decide other mutters, and cannct certainly 
question the correctness or propriety ‘of 
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- the decree sought to be executed, or as 
is ordinarily put, .the executing Court 
cannot go behind the decree. This is not 
a case in which it can be said that the 
decree sought to be executed is wholly 
without jurisdiction. All that can be 
said is that it was not in accordance 
with the provisions of law prescribing 
the form of the decree to be passed in 
mortgage suits, and that the decree was 
wrongly drafted by the Court which passed 
it. The only remedy available to the 
Ist defendant in this case was by way 
of appeal if he wanted to correct what 
was not right in the-decree. He did not 
choose to adopt ‘this remedy, and the 
decree has become final. He cannot be 
permitted to agitate the same matter in 
. execution proceedings. The view of the 
lower Appellate Court is clearly wrong, and 
_indeed it may be said that it was not 
„the Court which passed the decree that 
„acted without jurisdiction, but the lower 
Appellate Court itself which acted without 
jurisdiction in allowing the correctness of 
the decree to be questioned in execution 
and in declaring it to be wrong. The 
appeal, therefore, succeeds and is allowed 
with costs, < 


A. Appeal allowed. 
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~ : PESHAWAR JUDICIAL COMMIS- 
. i’ “SIONER'S COURT ` f 
Civil Revision Petition No. 211 of 1934 
i _ ~ December 3, 1934 . 
ENS ” MIDDLETON, J. O. 
Sardar ACHARAJ SINGH— DEFENDANT — 
PETITIONER 
6 versus 
Sardar SANT SINGH—Prainiie 
— OPPOSITE PARTY 

Contract Act (IX of 1872), 8, 74—Damages pay- 
able on breach—Haact amount of damages must 
be proved—Measure of—N.-W. F. P. Courts Regula- 
tion, s. 34 (b)—Lower Court's failure to consider 
law— Interference in revision. 

Under s. 74, Contract Act, where liquidated 
damages are entered in acontract itself as payable 
in the event of breach, then damages payable, when 
a breach occurs, are to be assessed in the ordinary 
way subject’ to that fixed amount asa maximum. It 
is for the plaintiff to prove the exact amount of 
damages which he suffered and that amount only 
could beawarded. The gain denied by the defend- 
gut by breach should be taken tobe loss suffered 
by the plgintiff. Panna Singh v. Arjun Singh- 
Bhajan Singh (1), referred to. 

“ In failing to consider the law the lower Appellate 
Court commits an irregularity justifying icterference 
revision 
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C, R. P. from an order and the decree of 
the Second Additional Judge, Peshawar, 
dated December 12, 1933, 

Mr. Charanjit Lal, for the Petitioner, 

Mr. Hukam Chand, for the Opposite 
Party. i 

Order.— The respondent sued the peti- 
tioner for Rs. 2,0C0 damages and Rs. 300 
return of earnest money for alleged breach 
of contract. He was successful in the trial 
Court and the petitioner’s appeal having 
failed, he now comes up in rev.sion. The 
facts as found by the Courts below are 
that the petitioner and respondent enteréd 
into an agreement that the petitioner would 
sell certain property in Amritsar to the 
respondent for Rs. 8,000 the sale deed to 
be completed by March 15, 1932, and that 
either party in case of breach was to pay 
the other party Rs. 2,000 as damages, 
Rs.300 was paid as earnest money. The 
petitioner asked for the period to be extend- 
ed up tothe end: of March and before the 
end of March the petitioner had sold the 
property to another person for -Rs. 9,000. 
The Courts further found that it was for 
the sake of obtaining Rs, 1,600 more as 


_purchase price that the petitioner broke 


the: contract. Both the Courts below after 
coming to these findings asto facts have 
merely stated that under the express terms 


-of the agreement the respondent is entitled 


to Rs, 2,000 damages and have, therefore, 
awarded him those damages. together 
with Rs. 300 paid as earnest money. 

The only. point in revision is that -under 
‘8,.74,, Contract Act where liquidated 


‘damages are entered’ in a contract itself as 


payable -in the event of breach, then 
damages payable, when a breach occurs, 
are to be assessed in the ordinary way 
subject to that fixed amount as a maximum. 
The case reported as Panna Singh v. 
Arjun Singh Bhajan Singh (1), is relied 
upon by Counsel for the petitioner’ as 
showing thatit was for the plaintiff to 
prove the exact amount of damages which 
he suffered and that that amount only could 
be awarded. The trial Court has quoted 
two Lahore rulings in which in the 
absence of any equities to the contrary in 
cases where damages had certainly been 
suffered but in which there was no other 
means to gauge the amount, the Court had 
assessed the damages at the amount stipu- 
lated in the contract. These Lahore cases 


(1) 117 Ind. Cas, 485; AIR 1929 PO 179; 33 O 
W N 949; (1929) A L J791; 31 Bom, L R 909: 30 L 
W 281: 6 OW N 617; (1929) M W N 558; 5T MLJ 
323 (PO). 4 
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were decided before the decision of their 
Lordships of the Privy Council had been 
published and that decision certainly shows 
that it was incumbent on the plaintiff to 
prove the amount of loss which had been 
occasioned to him. 

Counsel for the respondent has not at- 
tempted to refute the argument but has 
contended that whatever may be the law 
on the subject, there is no case for revision. 
In this connection it is urged for the peti- 
tioner both that there is an important 
question of law concerned entitling him to 
revision under cl. (d) ofs. 34, N.-W. F. P. 
Courts Regulation, and also that the lower 
Appellate Court in failing to consider the 
point raised, acted with material irregula- 
rity, thus entitling the petitioner to 
revision under cl. (a) of that section. It 
is clear that the law as contained in s. 74, 
Contract Act and explained by their 
Lordships of the Privy Council has not been 
applied to the facts of the present case. 
Ground No. 30f the appeal before the 
lower Appellate Court raised the allegation 
that the plaintiff was bound to prove the 
loss. The lower Appellate Court in its 
judgment noticed the argument raised 
before it that the amount of damages should 
not exceed the earnest money plus the 
profit made by the defendant in seiling the 
property to Sujan Singh i. e. Rs. 1,009). 
It is perfectly clear that the argument 
must have been based on the fact that that 
profit was the only means of estimating 
the loss suffered by the plaintiff and yet 
the lower Appellate Court dismissed the 
argument with the words: 

“But the terms of the agreement are express and 
there is nothing toshow why plaintiff should not 


get thedamages agreed in the event of defendant's 
failure to sell the property to him.” 


Olearly the lower Appellate Court has 
not considered the law which was applic- 
able and which apparently had been 
pointed out and this is not a case in which 
the law has been considered- and has been 
wrongly applied. I must hold that in fail- 
ing to consider the law relied upon for the 
petitioner, the lower Appellate Court did 
commit an irregularity justifying interferen- 
ce in revision. The only means of estimat- 
ing the actual loss suffered by respondente 
plaintiff is given by the fact that the 
defendant-petitioner was able to, gain 
Rs. 1,000 by breaking the contract and this 
amount must, therefore, be takento be 
the trae measure of the plaintiit’s loss. I 
accept the revision application, set aside 
the decree of the Courts below and subs- 
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titute a decree for. Rs. 1,300 with pro- 
portionate costs throughout in favour of the 
plaintiff-respondent against the defendant- 
petitioner. 


D. Application accepted. 





| MADRAS HIGH COURT 
Second Civil Appeal No. 243 of 1930 
January 10, 1935 
MADHAVAN NAIR, J. 
AGHILESWARA ALYAR—PLsINTIFP 
—APPELLANT 
VETSUS 
SHAMU AYYAR AND OTAERS— 
RESPONDENTS 
Malabar Law—Demise for lè years—Renewal— 
Presumption as to term of renewal—Payment of 
sowjanyam, effect of —Leases by kovilagom, duration 
of—‘Kattukanom,’ ‘andukattukanum', nature of. 
When a prior demise is fore period of i2 years 
and it is renewed without any term being mention- 
ed, the fact of the renewal may be taken as proof 
that the new demise is also for a period of 12 
years. , 4 
Tt is not customary inthe case of leases from year 
to year to pay sowjunyam for renewal and payment 
of. sowjanyam on renewal, therefore, leads to the 
inference that the renewal was not a lease from year 
to year. Provision for psyment of an ‘andukattu- 
kanom’ at the end of tue year along with the paitam 
does not lead to any reference that the leaseis one 
from year tu year. Tus 1s different from kuttukanom 
whish is taken at the commencement of leases. 
Gunghadaraun Patiar v. Puttinhara Kovilanath 
Manuvikraman (i), distinguished. 
A property Was hrst demised in 1889. There was 
a metcharth in 1547, tor a period of 12 years, The 
original demisee took an assigament of the melcharth 
rigut, A renewal styled 8 kychit was then executed 
which after mentioning the history .of the holding 
recited that Ks, 45 had been paid as sowjanyam, 
‘Jhe question being whetber the kychit was a lease 
from year to year or a lease for 12 years : 
Held, that the document was 4 lease for 12 
years: i 
Quaere.—Whether inthe case of kovilagom prop- 
erties where renewal fees have been paid, even 4 
verumpattom lessee is entitled to hold the land for 12 
years. : 
Appeal against the decree of the Court 
of the Subordinate Judgeof South Malabar 
at Palaghat in Appeal Suit No. 56 of 
1928 (A. S. No. 729 of 1927, District Court 
of South Malabar) preferred against the 
Decree of the Oourt of the District Munsit 
of Alacur, in O.S. No. 228 of i920. 
Mr. K.S. Ramakrishna Ayyar, 


Appellant. 4 

Mr. NA. Krishna Ayyar, for the Res 
pondents. < 

Juagment.—The substantial and the 
only question for determination in this 
second appeal is whether the orginal of 
Ex, A evidences a lease trom year to 
year or @ lease for-12 years. 


for the 
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The Disirict Munsif held that the lease 
-evidenced by the orjginal.of Ex. A was one 
from year to year, determinable on notice. 
The Subordinate Judge set aside this 
finding and came to the conclusion that 
the lease must have been cne fcr 12 
years, 

Exhibit A is. simply a kychit. It docs 
not specifically say that it is either for 
12 years or it is frcm year to year. The 
Previous history ‚of the.. holding of ihe 
Property is referred to. in Ex. A. It-shows 
that the earliest. demise of the property 
was of ihe year 1£89. Then there was a 
melcharth cn August 2, 1897, which is 
expressly stated to have been for apericd 
of 12 years, (See Ex. I); The original 
demisee took an assignment: of this 
‘melcharth right. It is with- respect to 
.the property held under this right that a 
renewal was executed and this is thesuit 
‘demise Ex, A. After mentioning theterms 
of ‘the holding, the document ends with 
‘the statement that Rs. 45 has been paid 
as. ‘sowjanyam.’ The learned Subordinate 
Judge on-a constiuction of the terms of. 
the document came to the conclusion that 
Ex. A must be held to be a lease for 
12 years. As stated already, it does not 
state the period for which the renewal 
was executed but it expressly says that 
the renewal ihat has been given under 
the document is a renewal of the property 
held under the previous melcharth which 
was expressly made for 12 years. When 
the prior demise was for a term of 12 
years and it has. keen renewed without 
any term being mentioned, I think the 
fact of the renewal may be taken as 
proof ihat the new demise also is ‘for a 
‘pericd of 12 years. This is the- view.. of 
the learned Subordinate Judge. It may 
also be stated that reference’ is made in 
the document to the pay ment of sowjanyam 
for renewal. It is not customary in the 
case of leases frem year to year to pay 
sowjanyam for renewal. There two cir- 
cumstances suggest that the original of 
Ex. A must be held to have been a lease 
for 12 years. 

Mr. Ramakrishna Ayyar strongly relied 
upon a case in Ganghadaran Patiar v 
Pattinhara Kovilakath Manavikraman (1) 
Ex. B in that case was a kychit executed 
with reference to properties granted by a 
gkovilagom asin tke present cace in which 
also na, term was fixed. The questicn for 
decision in the case was whether it was 
A lease from year to year or a kanom for 

(1) 42 Ind, Cas, 268; 33M L J512; 6L W491, | 
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12 years. The High Court accepting thé 
conclusion of the lower Court held that 
it evidenced a verumpattam lease. Jf 
the document in the present case cannot 
be distinguished having regard to its 
terms from Ex. B in Ganghadaran Pattar 
v Pattinhara Kovilakath Manavikraman (1) 
the argument that the present document 
is also a lease from year to year should 
be upheld. But there is one important 
distinguishing feature which to my mind 
makes a considerable difference between 
the two documents. In Ex. B there was 
no reference to the payment of any renewal 
fee at all, and further there. was no'in- 
dication that the suit renewal, i.e. the 
right renewed was of the property which 
was being held under a lease for 12 
years. In both these respects Ex. A is 
distinguishable from Ex. B and the 
decision in Ganghadaran Pattar v Pattin- 
hara Kovilakath Manavikraman (1) cannot 
therefore be of much help in deciding 
this case. I have no doubt, reading the 
terms of the document Ex. A, that the 
original of jt evidences a lease for 12 
years, , ; 

It was argued that this being a lease . 
given by a kovilagam, there is a presump- 
tion that such leases must be construed’ 
to be leases for 12 years. It is not 
necessary for ths purposes of this case to 
decide whether such a presumption exists; 
But there is authority in Mr. Sundara 
Ayyar’s Book on Malabar Law for this 
position that in case of leases of kovilagam 
properties where renewal fees have. been 
paid, even a verumpatiom lessee is en- 
titled to hold the lands for a period of. 
12 years. According to this view, seeing. 
that the renewal fee has been paid, 
Ex. A in the present case should be con- 
strued to bea lease for 12 years. But 
I base my decision solely on the construc- 
tion of the document. It is agreed that 
if the original of Ex. A evidenced a lease 
for 12 years, then the second appeal 
should be dismissed. I may in passing 
mention thatthe word ‘Andukattukanom™ 
was used in Ex. A. Mr. Ramakrishna 
Ayyar sought to build an argument on 
the use of this term to the effect that 
kattukanoms are taken only with respect 
to annual leases. But the term used is 
not ‘Kattukanom’ pure and simple, but 
‘andukattukanom’ and the document shows 
that it is paid at the end’ of the year 
along with the pattom when it is paid. 
Kattukanoms with respect to leases in 
Malabar are taken from the tenants at the 

e 


1935 


<commencement of the leases and no 
annual payment styled kattukanom is ever 
made. In this cage in the previous docu- 
ment Ex, 1 which evidenced a mortgage 
for 12 years, we find the payment of the 
‘andukattukanom'. This clearly shows 
that the use of the term cannot be relied 
upon in support of the argument that 
Ex. A evidences a simple lease from year 
to year. Apparently, it is the custom 
with regard tothe leases given by this 
kovilagam to provide for a payment called 
andukattukanom. It is not often foundin 
the ordinary kinds of leases or mortgages 
executed in the District, 
_ The second appeal fails and is dismissed 
with costs, 


A. Appeal dismissed. 





RANGOON HIGH COURT 
Criminal Revision No. 742-B of 1934. 
February 21, 1935 
Paez, C. J. AND Mya Bu, J, 
SEIN THA U 
versus 


MAUNG KYAW KHINE AND ANOTHER 

. _-Burma Village; Act (VI of 1£07), ss. 10, 28— 
Meaning and effect of—Complaint, when can be enter- 
tained—Institution of prosecution with sanction of 
Deputy Commissioner —Necessity of—Duty of Magis- 
trate—Officials performing in dual roles as District 
Magistrate and Deputy Gommissioner—Duties in both 
capacities to be differentiated, 
` The meaning and effect of ss.10 and 28, Burma 
Village Act is that no Court can entertain a 
complaint against a headman in respect of any 
act or omission punishable under s. 10 unless 
the prosecution has been instituted with the sanction 
of the Deputy Commissioner, notwithstanding that the 
complaint may also disclose offences punishable under 
some other law. Queen-Empress v. Nga Cheik To 
(2), Shwe Yi v. Crown (3), Nga Tun Lin v. Emperor 
(4)and Maung Po Thit v. Maung Pyu (5), referred 
t 


0. 
Itisnot the duty of a Magistrate to obtain the 
requisite sanction to prosecute á person against 
whom a charge has been preferred; but it is both 
his duty and his exclusive right to determine whe- 
ther sanctionto prosecute the accused is necessary 
or not. Inthe exercise of his judicial discretion in 
the matter, neither the Deputy Commissioner nor the 
District Magistrate can have any legal justification 
orexcuse for attempting himself to influence the 
` decision of the Magistrate or for calling -upon the 
Magistrate to explain his conduct. 

Officials who function both as Deputy Commission- 
ers and District Magistrates ought to take meticulous 
care to differentiate between their exacting, and to 
some extent incompatible, duties as Deputy Com- 
missioners and as District Magistrates. [p. 150, col. 
2.] 

Cr. R. from an order of the 6th Additional 
Special Power Magistrate, Akyab, dated 
August 15,1934. 


Mr. A. Eggar, for the Crown, 
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Page, C.J.—This- čase illustrates:once- 
more theinconvenience of allowing the Sama 
person to perform the functions. .0f 
Deputy Commissioner and District Magis- 
trate: see Vellu Therar v. Emperor (1), 
respondent No.1 who was a headman and 
respondent No. 2 who was‘his servant were 
charged before Sixth Additional Magistrate, 
Akyab, with having committed an.offence 


under s. 323, Indian :Penal Code. It 
appears that certain yourg men of 
Rathedaung village were practicing 
rowing in a racing craft; and it was 


alleged that, when the headman came on 
the scene with his servant for :the purpose 
of ascertaining the reason why the racing 
boat was being used without the requisite 
permission having been obtained, a 
disturbance took place in. the course of 
which the respondents assaulted the 
complainant. While the hearing of the 
case was proceeding, the Deputy ‘Com- 
missioner sent the following order'to the 
trying Magistrate: 

“Third H.Q A. (6th A.M). Please explein why 
sanction of the Deputy Commissioner wag nit 
applied for before prosecuting the. headman Maung 
Kyaw Khine, who is now accused in your Oriminal 
Regular Trial No, 14 of 1934 as an inquiry -is 
necessary before sanctioning the prosezution, I 
understand the accused has appeard before you as 
many as six times. Your attention is drawn to 3/28 
Burma Village Act and to para. 38 of the Burma 
Yillags Manual.—(Sd:) for Deputy Commissioner, 
Akyab.” 

On July 23, 1934, _ a8 appear from the 
diary'of the Magistrate, he submitted 
the following explanation to the Deputy 
Commissioner: 

“Sir,—I beg to explain as follows: That according: 
tothe story ofthe complainant the -headman was 
not then inthe discharge of his duties: and so the 
complaint was not dismissed. Also neither the 
headman' nor his Pleader ever contended that the 
headman was then in the discharge of.his duties. 
The evidence of the prosecution witness does not 
disclose that the headman was then in the . dis- 
charge of his duties. According to Da Aung (D. 
W. No. 2) the headman called: him to go and watch 
the boat race and the headman did not tell him 
about the summons. The caso was tried at Akyab 
on administrative ground to avoid Strong feeling 
of factions in Rathedaung town. There are other 
responsible administrative officers at the headquar- 
ters of Rathedaung in his absence. Submitted-— 
(Sd.) Aung Gyi, 6th A.M, July 23, 1934. 

On July 26; 1934, the explanation of the 
Magistrate was returned tohim with the 
following comments thereon by the Deputy 
Commissioner: 

“A complaint was made -by the headman on April 
30, 19314, against the complainant in this case, (D. O 
Brogs, 58 of 1934). It is clear thatthe headman Was: 
acting in accordance with the discharge of hie duties, 

(1) 137 Ind, Cas. 675; 10 R 180; Ind. Rul, (1932) 
Rang. 152; A I R 1932 Rang. £0; (1932) Or, Cas, 479. 
33 Or. LJ 550, = é 


150 © 
This is brone out by the complaint in this case 
which shows that the trouble started asa result of 
unauthorized boat races and summonses to the 
racers to appear before the headman.—(Sd.) V. Bea- 
don. D. 0.” , , 

On July 26, the Magistrate recorded in 
the diary of the case: 

“Case received back with remarks of tbe Deputy 
Commissioner. It was held by the Deputy Com- 
missioner that the accused headman was then acting 
in accordance with the discharge of his duties. 
Sent for the complainant's Pleader U Mra Tun.” 

On August 15, 1934, as appears from 
an entry: in the diary by another Ma- 
gistrate who meanwhile had succeeded the 
Magistrate who had been trying the case, 
the case was: 

“called. U Mra Tunis present, He says he has not 
obtained sanction from the Deputy Commissioner 
and says it isnot necessary. But the Deputy Com- 
missioner says itis necessary. Case is closed for 
Mea of sanction—(Sd.) Tun Hla Pru VI A. M. 


An application 


in revision was then 


' filed in the Sessions Court of Akyab, and 


the Jearned Session Judge ordered that: 

“the proceedings will, therefore, be submitted to the 
High Court with the recommendation that the order 
ofthe learned Magistrate dated August 15, 1934, 
be set aside and that the learned Magistrate be 
directed to pass judgment.” i 

.The case turns upon the construction of 
8.10 and s, 28, Burma Village Act, 1907, 
as amended which runs as follows: 

‘10. If a headman or rural Policeman neglects 
to perform any of the public duties imposed upon 
him by this Act or any rules‘thereunder or abuses 
any of the powers conferred upon him by 
this Actfor any such rule he shall be liable by 
order of the Deputy Commissioner to pay a fine not 


‘exceeding fifty rupees,” 


“28. No complaint against a headman or member 


‘ofa village committee or rural policeman of any act 


or omission punishable under this Act shall be 
entertained by any Court unless the prosecution is 
instituted by order of or under authority from the 
Deputy Commissioner.” : 

In my opinion’ the meaning and effect 
of these sections is that no Court can 
entertain a complaint against inter alias 
against a headman in respect of any 
act or omission punishable under s. 10 unless 
the prosecuticn has been instituted with 
the sanction of the Deputy Commissioner, 
notwithstanding that the complaint may 
also disclose offences punishable under 
some other law: Queen-Empress v., Nga 
Cheik To (2), Shwe Yi v. Crown (3), Nga Tun 
Lin v. Emperor (4) and Maung Po Thit v. 
Maung Pyu (5), Now it isnot the duty of 
a Magistrate to obtain the requisite 

(2) (1893-900) L B R 307, ` 

(3) (1900-2) 1 LB R 336. 

(4) 73 Ind. Cas. 325; A I R 1923 Rang. 27; 24 Or, L 
J 581; 4 U B R10), 

(5) 122 Ind, Cas. 556; A I R 1°31 Rang. 87; (1931) 
Or. Cas. “Tai; 72 Or. L J 938; 8R 654; Ind. Rul. 
(1931) Rang. 188, 
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sanction to prosecute a person against 
whom a charge has been preferred; but 
it is both his duty and his exclusive right 
to determine whether sanction to prosecute 
the accused is necessary or not.- In the 
exercise of his judicial discretion in the 
matter neither the Deputy Commissioner nor 
the District Magistrate can have any legal 
justification or excese for attempting 
himself to infiuence the decision of the 
Magistrate or for calling upon the Magis- 
trate to explain his conduct. 

It would appear from the records of 
the Deputy Commissioner's office that Lieut. 
Colcnel Beadon, when communicating with 
the trying Magistrate in the way of which 
complaint is made purported to be 
acting as Deputy Commissioner and not 
in the exercise of his revisional powers as 
District Magistrate. But it matters little, 
because in neither capacity was he 
entitled to act as he did (see ss. 435 and 
438, Criminal Procedure Code). The course 
taken by the Magistrate who decided the 
case also was much to be regretted. 
Although it was his duty right, and 
privilege to use his own judgment in 
deciding whether he could or could not 
proceed with the case without the-sanction 
of the Deputy Commissioner having been 
obtained, with a lamentable want of 
courage and’ independence he weakly 
surrendered his will, and passed orders 
in accordance with the dictates of the 
Deputy Commissioner. It is sometimes 
said that the complete separation of the 
judiciary and the executive is an Utopian 
dream, which for financial and adminis- 
trative reasonscannot berealized. That 


is a matter of policy about which Isay- 


nothing. But.if it be so it ‘follows-that 
it is of ‘importance for the due administra- 
tion -of justice that persons performing 
dual role of Deputy Commissioner and 
District Magistrate should ever be mindful 
that their outlook and action in one 
capacity should not imfringe upon their 
outlook and action in the other. Iam 
fully alive to the difficulties inherent in 
the position in 
themselves but I make bold to say that 
Officials who function both as Deputy Com- 
missi’ ners and District Magistrates ought 
to take meticulous care to differentiate bet- 
ween their exacting, and to some extent in- 
compatible, duties as Deputy Commissioners 
and as District Magistrates: for it can 
hardly be expected that an independent and 
courageous magistracy will be created if 
Magistrates are compelled to perform their 


which such officials find . 
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judicial functions in dread of the sting as 
Well of the east as of the north wind, 
both strangely enough blowing from the 
same headquarters. 

It may or may not bethat in the present 
case the Deputy Commissioner's view of 
the legal position was correct. It matters 
not because it is the Magistrate and not 
the Deputy Commissioner whose duty it 
is totry the case in the first instance. 
For these reasons in my opinion the proper 
order for this Conrt to pass is that the 
order of the Magistrate by which the 
“wage is closed” (a term of no legal import 
or significance) be set aside, and the 
proceedings returned to the Magistrate’s 
Court to be determined according to law. 

Ba U. J.—I agree. 


N. Order accordingly. 





NAGPUR JUDICIAL COMMIS- 
f h SIONER'S COURT : 
Civil Revision Application No. 333 of 1933 
November 1, 1934 
: Bosz, A. J.C. 
. JAGDEORAO —DEFENDANT — APPLICANT 
versus A 
MAHADEO AND ANOTAER—PLAINTIFFS— 
f NON-APPLICANTS 
Civil Procedure Code (Act V of 1908), s. 24 (4)— 
Transfer of suit from Small Cause Court—Court 
trying the suit — Whether to be treated as a Court 
of Small Causes — Appeal from its decision — Com- 
petency of. ' 

“Under s. 24 (4°, Civil Procedure Code, ʻa Court 
trying any suit transferred or withdrawn under the 
section from a Court of Small Causes, is to be treated 
for all purposes including that of appeal from its 
decisions, as a Court of Small Oauses. Consequently 
no appeal lies from the «decision of such Court. 
Vithoba v. Karim (1), Ram Charan-Banwart Lal v. 
Lal-Ram Sarup (2), Badal ‘Chandra v. 
Sri Krishna Dey Nag (3), Sankarama Aiyar v, 
Padmanabha Aiyar (4), Shankerbhat v. Somabhai 
(5) and Maung Tin v. Kyinnahon 6), relied on. 

- C. . Appl. of, the decree of the 
Second Additional District Jndge, Wardha, 
dated March 31, 1933, in C. A. No. 36 of 
1932, arising out of C. 8, No. 10of 1932 in 
the Clourt of the Second Sub-Judge, Second 
Class, Wardha, dated August 22, 1932. 

Mr. V.K Rajwade (with him Mr. D. F. 


Agashe), for the Applicant. 


Kishori 


Order.—The plaintiff in this ‘case allow- 
ed his cattle to graze on land over which 
the defendant claims exclusive rights of 
possession, The defendant 
seized them and took them to the cattle 
pound. The plaintiff had to pay Rs. 22-8-0 to 
release them. So he sues for the recovery 


of this sum plus interest, as according to 
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him the land was the joint property of 
them both. 2 
The suit was originally filed in a Oourt 
of Smal! Causes and then transferred to the 
Second Subordinate Judge, Second Class, 
at Wardha. He dismissed the plaintiff's 
claim. The plaintiff appealed to the Second 
Additional District Judge who reversed 
that decision and decreed the plaintiff's 
claim. The only question before me is 
whether anappeal lies in such a case, 
Section 24 of the Code of Civil Proce- 
dure which authorises the transfer in such 
cases lays down in subs, (4). “The 
Court trying any suit transferred or with- 
drawn under this section from a Court 
of Small Causes shall for the purposes of 
such suit, be deemed to be a Court of 
Small Causes.” If thatis so, it must be 
treated as such for all purposes including 
that of appeal from its decisions. No 
‘appeal lies from a Small Cause Court's 
‘decision, so it follows the Second Addi- 
tional District Judge had no jurisdiction 
to entertain an appeal in this case. This 
ig stated in Vithoba v. Karim (1). - It is 
true the observation of the learned Judicial 
Commissioner is obiter, but it has my 
entire and respectful concurrence. There 
is, moreover, ample authority for the pro- 
position among the other High Courts: 
Ram Charan-Banwari Lal v. Kishori Lal- 
Ram Sarup (2), Badal Chandra v Sri 
Krishna Dey Nag (3), Sankarama Aiyarv 
Padmanabha Aiyar (4), Shankerbhat `v., 
Somabhai (5) and Maung Tin v Kyinnahon 
6). 
one decree of the Second Additional’ 
District Judge is therefore set aside and 
that of the rst Court restored, The 
respondent will pay the defendant's costs- 
here as well as: before the Sécond Addi- 
tional District Judge. Pleader’s fee Rs. 10. 
Decree set aside. 
402; 27N LR 307 at p 305; Ind, 
A 1 R 1932 Nag. 49. A 
127; 50 A 810; 26 A L J772; AT 


N. 
. (d) 135 Ind. Oas. 
Rul. (1932) Nag. 2; 
(2) 115 Ind, Oas. 


R i929 All. 50. l 

(3) 129 Ind Oas. 589: 56 O 538; 49 O L J 237; AIR 
1929 Cal. 354; Ind. Rul (4930) Cal. 61. 

(4) 17 Ind, Oas, 425; 38 M 25; 23 M L J 373; (1912) 
M W N 1086, i 

(5) 25 B 417. l 

(5) 121 Ind. Oas, 893; 7 R 899; Ind. Ral. (1932) 


Rang.131; AIR 1930 Rang. 139. . 
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MADRAS HIGH COURT 
Appeal Against Order No. 344 of 1933 


; and | 
Civil Revision Petition No. 1815 of 1933 
January 23, 1935 
he 2 PANDRANG Row, J. 
RENGAS4SMI THEVAR-—APPELLANT 
_ versus 
RAMANATHAN AND OTHERS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1808), O. XXII, 
*,10—Application to be brought on record after 
passing of preliminary decree—Plea that deeree 
was adjusted out of Court and that application was 
fraudulent—Power of Court io enquire into adjust- 
ment and reject application, f 

In the matter of allowifg applications “under 
O. XXII, r. 10, Civil Procedure Code, the Oourt 
has a discretion, and in the exerciee of that discretion, 
would be justified in refusing to allow such an 
application if fraud is alleged and proved against 
the applicant. 

Where an application was made under O. XXII, 
r. 10, to be brought on record.as the decree-bolder 
after the passing of a preliminary decree and the 
judgment-debtor pleaded that the decrea had been 
‘adjusted out of Court and that the application waa 


` fraudulent: 


Held, that.the Court-ought to enquire into the 
facts and refuse the application if fraud was 
established. 

Appeal against the order of the Sub- 
oidinate Judge’s Court of Tanjore, dated 
July 26, 1933, and made in A. 8. No. 56 
of 1933 (I. A. No. 397 of 1931 in O. S. No. 24 
of 1927 on the file of the Ccuri of the 
District Munsif of Pattukottai). . 

_ Petition under s. 115 of Act.V cf 1908, 
praying the High Court to revise the 
order of the Court of the Subordinate 
Judge of Tanjoreand made in A. S. No, 56 
of 1933. 

Mr. S. Ranganathan, for the Appellant. 

Mr. ` S. Narasinna Ayyangar, for the 
Respondents. 

Judgment.—This appeal purports to be 
one from the order of the Subordinate Judge 
of Tanjore, dated July 26, 1933, in A.B. 
Ne; 56 of 1933, an appeal from’ the order 
of the District Munsif of Pattukottai of 
February 2, 1982, allowing an application 
made under O. XXII, r. 10, Civil: Pro- 
cedure Code, by the petitioner in I, A. 
No. 398 of 19451 to be subtituted in the 
place of the plaintiff, decree-holder, in O. ‘8. 
No. 24 of 1927. f : 

There was also’ anothér application by 
him for passing a final decree. Both these 
applications were allowed by the District 
Munsif in spite of the objections made 
by the judgment-debtor, first defendant, 
who pleaded that the preliminary decree 
in the suit had been settled out of Court 
and fully satisfied by payment of Rs, 2,000 
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obtained by the sale of Gertain proper- 
ties belonging to the first defendant ‘to 
the petitioner who hed been directed to 
pay the same to the plaintiff’ decree-holder 
in the suit. 

This order was passed by the District 
Munsif' without taking any evidence, 
apparently on the preliminary ground that 
even if the alleged settlement or adjust- 
ment was true, it cannot be taken notice 
of by the Court because the payment was 
one made outside the Court. 

On appeal the Subordinate Judge held 
that in the matter of allowing applica- 
tions under O. XXII, r. 10, the Court has 
a discretion, and, in the exercise of that 
discretion, would be justified in refusing 
to allow such an application if fraud is 
alleged and proved against the person 
applying under that provision of law, and 
the learned Subordinate Judge reversed 
the orders of the lower Court on both 
the applications and remanded the same 
to the lower Court for fresh disposal after 
recording evidence and in the light of 
the observations made by him. The 
learned Subordinate Judge's statement of 
the law that the Court has a discretion 
in the matter is not disputed before me; 
nor is it contended “that if fraud is 
established on the part of a person who 
is seeking the aid of the Court to come 
on record, it would not be proper torefuse 
such aid to a man who comes to Court 
without clean hands. The question, there- 
fore, in this appeal resolves itself into: 
this, viz., whether the Subordinate Judge 
was wrong in giving an opportunity to 
both parties to adduce evidence régarding 
the allegations made in the counter 
affidavit of the judgment-debtor, first 
defendant. Before dealing with this point 
which is the only question on the merits 
that arises in this appeal, I have to refer 
though briefly to the preliminary objec- 
tion to this second appeal, namelv that 
no second appeal lies from an appellate 
order on an application made under 
O. XXII, r. 10, Civil Preced ure Code, prima 
facie, it would appear that no second 
appeal lies, but thereis a revision petition - 
filed which raises the same question, and 
whether a second appeal lies or not, the 
question has to be decided whether the 
order of remand made by the Subordinate | 
Judge is wrong and requires to be set 
aside. I am of opinion that in the cir- 
cumstances the order passed by the 
Subordinate Judge was perfectly proper, - 
The appellant in this Court is admittedly ' 
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in possession of the properties that were 
sold to him by the first defendant, and 
there can be no doubt that the moneys 
that were to be paid as consideration 
for the sale deeds were actually paid to 
the plaintiff, decree holder to satisfy his 
claim. The payments were made shortly 
after the preliminary decree was passed 
viz, on February: 7, 1928. It may be 
-that because the vendor, viz., the first 
defendant, was at the time a minor the 
appellant has not got a valid title to the 
properties; but the fact cannot be forgotten 
that he is still in possession of the same, 
and the allegation against him is that he 
acted as the agent of the first defendant 
when he paid Rs. 2,000 to the original 
decree-holder. It was further alleged that 
he acted fraudulently in taking subse- 
quently an assignment from the original 
decree-holder and treating the moneys paid 
by him as agentof the judgment-debtor 
as consideration for the assignment deed 
which was execuled nearly three years 
later.. These are allegations which require 
to be investigated and it is not right, 
that, with these allegations unproved or 
unrebutted, as the case ‘may be, the 
applications should have been allowed by 
the trial Court without .taking fany evi- 
dence. The order of the Subordinate Judge 
remanding tbe applications for disposal 
after taking evidence is in my opinion 
a perfectly proper order which is fair to 
both- parties, The Civil Miscellaneous 
Appeal as well as the revision petition must, 
therefore, be dismissed, A 

“The first respondent's costs inthe Civil 
Miseellaneous Appeal must be paid by 
the appellant, There will he no order 
as to costs in the Civil Revision Petition, 
“A. A} plication allowed, 





SIND JUDICIAL COMMISSIONER'S 
: COURT ai 
Criminal Revision No. 213 of 1934 
January 24, 1949 ; 
RUPCHAND AND Muna, A. J. Cs. 
VIRJI KALLIANJI—AFPLICANT 
versus. : 
EMPEROR— Opposite PARIY 
Minor—Compromise by next friend—Duty of Coun- 
sel for minor to satisfy himself ihat it is for his 
benefit—Duty of Court al:oto satisfy itself—Civil 
Procedure Code (Act V of 1:09), 0. XXXII, r. 7— 
Penal Code (Act XLV of 18t0), s. 420—Partition 
suit—Mother accepting valuation, by son, though 
having ample opportunities to ascertain its value— 
Compromise decree— Complaint for cheating—Main- 
tainability—Remedy of-mother. ; : 


VIRJT KALLIANJ'W, BUPEROR (SIND) 


153 


There is a heavy duty cast upon the Counsel ap- 
pearing fora minor to satisfy himself that the 
compromise is for the benefit of the minor, and a 
similar duty is cass upon the Court to scrutinize 
the compromise and satisfy itself before sanctioning 
it.: The Court should require an Advorate appearing 
for aminor to make astatement to the Court that 
he has satisfied himself as to the bona fides and 
fairness of the compromise which issought to be 
sanctioned and to its being in the interests of the 


minor. , 
Ina suit for partition of the property of the de- 
in addition to being a party, 


ceased, the mother 

represented her minor sons as next friend, The 
major son and his son, a minor, were defendants, The 
mother, though she had ample opportunities of 
ascertaining the value of the properties, accepted the 
valuation by the son. A decree was passed. Sub- 
sequently, she filed acomplaint against the son for 
cheating : 

Held, that the mother’s remedy wasto apply in 
the first instance to the Civil Court to have the 
decree vacated and if she succeeded !thers would be 
ample time for her to move the QOivil Courtto ro- 
secute her son, and that the son was not criminally 
liable for cheating whatever other offences he might 
have committed. 

‘Mr. Partabrai D. Punwant, for the Appli- 
cant. 

Mr. D. N. O'Sullivan, for the Crown. 

Mr. Motiram Idanmal, for the Opponent. 

Judgment.—The facts giving rise 
to the presentcase may be briefly stated: 
The accused, Virji, is the eldest son of one 
Kalianji who died a few years ago leaving 
behind him three sons, Virji and his two 
minor brothers Karson and Valab. He 
also left a widow Ajibai who is the step- 
moter of Virji and the natural mother of. 
Karson and- Valab. 

Suit No. 272 of 1931 was filed in this 
Court for partition of property left by the 
deceased. Inthis suit Karson, Valab and 
Ajibai were the plaintiffs, Ajibai, in addi- 
tion to being a party, represented her 
minor sons as next friend. Virji and Virji’s 
son, Murlidhar, who is also a minor, were 
made defendants. A partition was sought 
on the ground that Virji had been mis-' 
managing the estate and that it was in 
the interests of the minor plaintiffs that 
the Court should permit the joint family 
tie being dissolved and partition effected 
during their minority. 

An application was made for appoint- 
ment of an interim Receiver, and this 
application was supported by affidavits 
inter alia of one Tokersi Poonja who is the 
natural maternal uncle of Virji and who 
was not only siding with Ajibai but was 
given a power of attornery by her for the 
conduct of the suit. Along with the: plaing 
was filed a list of property which was 
sought to be divided. This listis at p. 10 
of the paper book and describes the 
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movable property, the value of which is 


now in dispute as under: 
“St ock-in-trade in the shop carried 


on in the name of ae . Rs. :0,600, 
<: Cuteh silver work worth about . Rs. 4,000, 
Jewellery, pearls and diamonds and 

ornaments in the shop .. Rs. 10,000 
Furniture dnd safes lying in the shop 

and house worth about . Rs, 4,0€0 
Ornaments lyiog in the house 

worth Rs. 3,000 


In one of the affidavits filed by Tokersi 
for appointment of a Receiver, he inter alia 
stated (at p. 13 of the paper-bcok) as fol- 
lows: 

“4, That Kallianji (deceased) used torun a silver, 
gold and jewellery shop in the name of Messrs. 
Hariram Sunderji, and during the latter part of his 
life, he also introduced a side line of optical goods for 
the betterment of Virji. At the time of his death 
the optical goods were worth about Rs, 5,000 to 
Rs. 6,009 while the gold, silver and jewellery were 
worth about Rs, 20,000 to Rs. 40,000.” Mi 

With regard to an affidavit filed by Virji 


which is not now before us, and in which he ' 


had evidently disputed the valuation of the 
movable property given in the list attach- 
ed to the plaint, Tokersi said as follows: 

.“13 But the figures given by the defendant are 
given for the purposes of the suit. The defendant 
hag not added to the securities or to the property in 


any way. 
j4. That I verily believe that the defendant has 


been running his shop at a loss and so far as I am 
able to gather, he has submitted returns showing 
loss in business to the Jncome-tax Authorities for 
the last two years, | have applied for copies of 
the returns for income-tax purposes submitted by 
Virji and I will file them no sooner I obtain them.” 


In these proceedings the Nazir was 
at first appointed interim Receiver ex parte, 
and at the hearing of the notice two 
Advocates, one a member of the ‘firm of 
Advocates who represented the plaintiffs, 
and the other a member of the firm who 
represented the defendants were appointed 
Commissioners to take an inventory of the 
articles lying in the shop and in the house. 
The Commissioners prepared a rough 
inventory of the articles without valuing 
them. 


Before anything further was done in the 
matter some persons interested in the 
welfare of the family interceded and brought 
about a compromise, and an agreement, 
Ex. 2, in the case was drawn up in the 
terms of the settlement effected by them. 
This agreement is dated March 29, 1932. 
Subsequently thereto, there was a small 
dispute over the contents of a safe said 
to be the stridhan ornaments of Ajibai, 
aid which are said to have been removed 
by Virji? A second agreement was then 
arrived at. According to that agreement 
a sum of Rs. 4,000 was to be paid by 
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Virji to Ajibai as the value of these 
ornaments. The other shop goods were 
valued in the agreement at Rs. 16,000. An 
application was made to the Court under 
O. XXXII, r. 7, Civil Procedure Code, to 
grant permission to both parties to enter 
into a compromise in terms of these two 
agreements on behalf of the minor. plaint- 
iffs, and the minor defendants. This rule 
piovides that. 

“no next friend or guardian for the suit shall 
without the leave of the Court, expressly recorded in 
the proceedings, enter into any agreement or com- 
promise on behalf of a minor with reference to the 
suit in which he acts as next friend or guardian.” - 
and it has been repeatedly held that there 
is a heavy duty cist upon’ the Counsel 
appearing for a minor to satisfy himself 
that the compromise is for the benefit : of 
the minor, and a similar duty is cast 
upon the Conrt to scrutinize the com pro- 
mise and satisfy itself before sanctioning 
it. In view of certain observations made 
by their Lordships of the Privy Council, the 
practice of several Courts in India is to 
require an Advocate appearing for a minor 
to make a statement to the Court that he 
has satisfied himself as to the bona ' fides 
and fairness of the compromise which -is 
sought to be sanctioned and to its being in 
the interests of ihe minor. I have always 
insisted upon such an assurance being given 
to me by an Advocate befule sanctioning 
a compromise and I find that the Madras 
High Court has added a proviso’ “to 
O. XXXII, r. 7, Civil Procedure Code; as 
sub-r. | (a) which reads: f | 

“Where an application is made to the Court for 
leave to enter into an agreement or compromise or 
for withdrawal of a suit in pursuance of a compro- 
mise orfor taking any other action on behalf ofa 
minor or other person under disability and such 
minor or other person under disability is represent- 
ed by Counsel or Pleader, the Counsel or Pleader 
shall file in Court with the application a certificate 
to the effect that the agreement or compromise or 
action proposed is in his opinion for the benefit of 
the minor or other person under disability. A decree 
or order. for the compromise of a suit, appeal. or 
matter, to which a minor or other person under 
disability isa party, shall recite the sanction of the 
Court thereto and shall set out the terms of the 
compromise, as in thefollowing form which shall 
be numbered as Form No. 24 in Appendix D to this 
schedule,” 


Now, no doubt, this Court has not yet 
added a similar proviso, to r. 7 (which 
perhaps would be desirable) and there- 
fore it is not obligatory for an Advocate 
appearing fora minor to file a certificate 
contemplated by the above rule. But I 
have no doubt that the Advocates of this 
Court have always realised that they owe 


a duty to the Court and to their clienta ° 


p 
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-who are minors to satisfy themselves that 
the compromises which they submit to the 
Court are in their opinion in every way 
fair and square and that they do realise 
that their duty is still greater when such 
minors are represented by women who do 
not move out in. the public, as their guar- 
diane, 

The compromise presented to this Court 
is signed by Advocates of both parties, and 
Ajibai and her minorsons are represented 

“by one of the leading firms of lawyers 
Messrs. Lobo & Co. The compromise 
was duly submitted to the Court (my bro- 
ther Dadiba O. Mehta). After a due con- 
sideration of its terms it was sanctioned 
and a decree followed. That decree is 
dated May 6, 1932, and prima facie it is 
not only fair and square but unless set 
_aside by a competent Court, binds both 
parties. It would also appear that that 
decree was acted upon by both parties and 
that jn pursuance of that decree Ajibai 
made several execution applications to the 
Court and inter alia recovered Rs. 4,000 
awarded toher. The present complaint 
was filed by Ajibai on January 5, 1934, 
that is tosay, about ninteen months after 
the decree. In her complaint she states 
that she was not aware of the value of. the 
movable property, that Virji cheated her 
by falsely representing to her that its value 
was Rs. 16,000 plus Rs. 4,000 or Ks. 20,000 
while its real value was Rs. 81,000 plus 
Re. 24,000 or Rs. 1,05,000. Her case ia that 
she discovered this fraud when she gota 
copy of the inventory from the Commis- 
sioners. The firet letter, according to her, 
which she sent to the Commissioners asking 
them fora copy’ of the inventory is dated 
November 11,1933. She states that she 
go; the inventory after some correspond- 
ence on December 5, 1933. If her com- 
plaint is true, not only has she been 
cheated but her Advocates have failed to 
discharge their duty and a gross fraud 
has been perpetrated on the Court result- 
ing in aserious losstothe minors, Ajibai 
is a woman, and so far as she is concerned, 
the only allegation of substance made by 
her in the complaint and in the prelimi- 
nary inquiry ordered by the trial Magistrate, 
is that Virji directly misrepresented to her 
the value of the property and that she 
accepted his valuation without further in- 
quiry, because he was her son. As stated 
above, the inventory made by the Commis- 
sioners does not show the value of the 
articles found by them in the shop. But 
with regard to the value now put forward 
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by the complainant, she mainly relies on the 
selfsame Tokersi Poonja who has stated in 
his evidence as follows: 

“Tbe value of all these goods was fixed at 
Rs.16,000 Virji alone knew what the stock, &c., con- 
sisted ofand what was the value of such stock and 
the figure of Rs. 16,020 was given by Virji. I in- 
formed the complainant that Virjiwas prepared to 
pay Rs. 16,000 provided he was given the shop for 
four years. Thecomplainant replied that she would 
reply after considering the matter. ............ . After 
two days thecomplainant told me that she does not 
want to abide by the compromise as all her jewellery 
contained in thesafe which had come to her share 
has been removed. Then Jinformed the people who 
had intervened to bring about the settlement about 
this. After a few days the complainant told me 
that Virjihad told her thatj{besides the ornaments 
there was nothing of value in the safe and that he 
would pay her for the ornaments. Ultimately he. 
agreed topay Rs 4,000 for the ornaments. Then 
another compromise was arrived at whichis Ex. 3...” 


It is said that Tokersi has got the articles 
valued by two experts. But whether he 
has himself ascertained the value or has 
got it ascertained by two experts, such 
valuation is not based upon an inspection 
of the articles themselves but upon their 
description as contained in the inventory. 
Such a valuation hardly inspires any confi- 
dence, More so when the value put upon the 
articles at the time of.the compromise was 
the subject of discussion between Tokersi 
and Virji as also others. 

Tokersi, according to his own affidavit, 
was fully aware of what the shop contained; 
he had been visiting the shop during 
Kalianji's lifetime; he had valued the 
articles in the plaint at Rs, 34,000, and this 
value was disputed by the defendant in his 
affidavit. Tokersi was the Attorney of 
Ajibai. He engaged Advocates for her, 
and it may be fairly assumed that he was 
present on her behalf whenthe inventory 
was wade ana it is the same Tokersi who 
now comes forward to value the same 
property at Rs, 1,05,000, that is, nearly 
five times the value put upon it inthe 
compromise, and three times the value put 
upon it in the plaint. Prima facie, there- 
fore this is not a casein which the state- 
ment of Ajibai can be accepted as true. 
As the proceedings are still pending in the 
trial Court, we do not wish to make any 
further comments on the-evidence of Ajibai 
or of the other witnesses who have been ` 
examined so far in the preliminary inquiry 
or subsequent thereto. We wish to deal 
with this case on broader grounds: 

-In the first place we think that the 
remedy of Ajibai is toapply in the first 
instance to the Oivil Court to håve the de- 
cree vacated. If she succeeds, there will 
be ample time for herto move the Civil 
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Court to prosecute Virji for perjury 
aiid such other offence as he may have 
committed. If she fails, then there is an 
end of her complaint. Unless she does that, 
there is a likelihcod of a conflict between 
the decision of a civil and a criminal Court. 

Until the decree of the Civil Court is set 
aside, it stands. Delay in filing an appli- 
cation for over the statutory period (one and 
ahalf years having already passed) might 
bar the remedy of Ajibaito have it set 
aside and an application made to the 
Civil Court by her or by her minor sons with- 
in the time allowed might not succeed, and 
if it dces not, it will lead to serious 
consequences. 

In the next place, even assuming that 
Virji did put his own value upon the proper- 
ty, as is alleged, it is difficult to see how 
under the circumstances of this case he can. 
be held to have cheated Ajibai. The par- 
ties were at daggers drawn, and the parties 
Had as pointed out above, put their respec- 
tive values on the movable property of 
which an inventory had been made. 

- Ajibaiandher advisershad disputed the 
valuation by Virji whom they described as 
a waster. They had ample opportunities 
of accertaining the proper value if they so 
wished; and if for the purpose of a 
compromise they accepted the valuation of 
Virji, they cannot hold him criminally 
liable for cheating whatever other offences 
he may have committed or whatever may be 
their remedy in a civil suit. 

N. Proceedings quashed. 


NAGPUR JUDICIAL COMMIIS- 
SIONER’S COURT. 
Second Civil Appeal No. 459 of 1932 
November 13, 1934 
STAPLES, A. J. C. 
MUHAMMAD ABDUL SUBHAN 
— APPELLANT 
versus 
Messrs. GULAM HUSSAIN AHMAD 
ALLI AND Co.—REspox DENT 

Contract Act (IX of 1872), ss. 107, 73—Sale of 
Goods Act (III of 1930), ss. 55, 56—Unpaid vendor's 
duty to resell — Articles not perishable—Re-sale, if 
essential—Suit for purchase money, if lies—Suit for 
damages by unpaid vendor—Maintainability — Special 
remedy of unpaid vendor under s3, 107—Right to 
- expenses of re-sale and difference between ccntract 
price and price realised on re-sale—Fraud—Unpaid 
vendor's suit for purchase money— Omission to state 
possession of goods— Whether amounts to fraud 
—Detree in suit, if can be set aside on that 
ground, bg 
Although under s. 107, Contract Act, the seller 
has] a right to re-sell the goods when the price was 
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not paid by the purchase, and in the case of perish" 
ablearticles he should perhaps exercise that right, 
but in the case of other articles, although he has the 
right, nostatutory duty is cast upon him to do so, 
and he can exercise an option either of re- 
sale or of suing the purchaser for the price of the 
goods. 

Section 107, Contract Act, which gives the sellera 
special remedy in certain cases, cannot take away 
from him the ordinary remedy which he would have 
at law for breach of contract. He has a right to sue 
for damages apart from s. 107 but he also hasa right, 
if heso wishes, to sue for the purchase price when 
the property in the goods sold has passed. Section 
107 gives the unpaid seller a special remedy, in that 
he is entitled after re-selling the goods under the 
provisions of that section to claim expenses incurred 
as well as the difference between the contract price 
and the price actually realised, which may be less 
than the market price. It isthe option, however, of 
the seller to make use of that section [p. 128, col. 


“The omission of a person suing for purchase price 
of goods to statein the plaint that the goods were 
with him, does not amount to any fraud or false aver- 
ment and the defendant cannot on this ground sue 
tosetasidethe decree obtained by him in such 
suit. j 

8. O. A, against a decree in Civil Appeal 
No. 70 of 1932 in the Court of the Additional 
District Judge, Bilaspur, dated August 5, 
1932, arising out of the decisionin Civil Suit 
No. 290 of 1931 inthe Court of the Second 
Sub-Judge, Second Class, Bilaspur, dated 
March 1%, 1932. 


Mr. D. N. Choudhri, for the Appel- 
lant. : 

Mr. R. R. Dandige, for the Respon- 
dent. 


Judgment.—The appellant brought a 
suit to set aside an ex parte decree obtained 
by the defendant-respondent against him 
in the Court of Small Causes, Bombay. 
His suit was dismissed, and an appeal 
preferred by him was also dismissed by the 
Additional District Judge. He has now 
preferred this second appeal. ; 


The facts may be stated as follows. 
Admittedly the appellant, who has a shop 
in Bilaspur, ordered some stationery 
Articles, from the respondent firm in 1926. 
The articles appear to have been ordered 
by him personally when in Bombay, anda 
sum of Rs. 20 was paid as an advance. 
The articles were then despatched by 
Railway to Bilaspur, and the Railway 
receipt was sent V. P.P. to the appellant. 
He, however, refused to take delivery, and 
the gocds were in due course sent ‘back to 
Bombay, where they have been lying in 
the respondent’s godown, Some correspon- 
dence took place between the parties, and 
in January 1928 the respondent then 
brought a suitin the Small Cause Court, 
Bombay, claiming the balance of the pric, 
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of the goods and freight and demurrage, 
amounting in all to Rs. 178-11-3, and 
obtained an ex parte decree, it, being held 
that the appellant wes. duly served and 
refused to attend. 

The decree inthe Court of Small Causes, 
Bombay, was passed on August 21, 192%, 
and the appellant then filed the present 
suit on September 1,1931, i.e. morethan 
three years after the decree. There can be 
no doubt that the case has been righly 
decided by the lower Courts and that there 
is nosubstance inthe appeal. Practically 
the only stand taken by the learned 
Counsel for the appellant, before me was 
that the suit brought by the respondent 
inthe Court of Small Causes, Bombay, was 
false because, while claiming the full price 
of the goods, he did not state thate he still 
had the goods in his possession, and there- 
fore he was getting both the price and the 
goods. There is, however, no force in this 
contention, as may be seen from paras..11 
and 12 of the respondent’s written state- 
‘ment, where it is clearly stated that the 
_ plaintiff was informed that the goods were 
lying at his risk. in the godown and that 
he was asked to take delivery of them on 
payment of the amount with freight and 
demurrage. Even now it was stated before 
me by the learned Counsel for the respon- 
dent that the respondent was willing to let 
the appellant take delivery of the goods. 
If the goods have now deteriorated or are 
not available owing to the time that has 
elapsed, it is really the appellant’s own 
fault. As noted above, instead of taking 
delivery when he was given a notice to do so, 
and instead of defending the suit in the 
Bombay Court, he has allowed an ex parte 
decree tobe passed against him and then, 
after alapse ofthree years, has brought 
the present suit. The learned Counsel for 
the appellant relied on a case in Rajani 
Kanta Das v. Purna Chandra Kundu (1) 
bub that decision does not seem to be in 
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point, because there is no allegation here | 


that the decree in the Small Causes Court, 
.Bombay, was obtained by perjured evidence 
or that it was a falee suit or false claim. I 
cannot agree with the contention. put 
forward by the learned Counsel that the 
omission to state in the plaint that the 
goods were with the piaintiff amounted to 
any fraud or false averment. 

Another stand taken by 
Counsel for the appellant 
respondent should not have sued for the 
price of the goods, but that under s, 107 of 

-(1) 63 Ind. Oas, 712; 48 O 298, 
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the learned 


was that the . 


(NAG.) 157 
the Contrect. Act, which was then in force, 
corresponding to s.54 of the Indian Sale of 
Goods Act, now in force, the respondent 
should have re-sold the goods and then 
should have claimed the deficiency in price, 
if any, from the appellant. Iam unable, 
however, to accept that contention either. 
No doubt under s.107 of the Contract Act 
the seller had a right to re-sell the goods 
when the price was not paid by the 
purchase, and in the case of perishable 
articles he should perhaps exercise that 
right, but in a case of other articles, 
although he had the right, no statutory duty 
was cast upon him todoso, and he could 
surely exercise an option either of re-sale 
or of suing the purchaser for the price of the 
goods. I wouldin this connection refer to 
£8. 55 (1) and 56 of the Indian Sale of Gocds 
Act. Under the first section a seller may 
ste a buyer for the price of the goods, or, 
under the second section, he may sue for 
damages. Thereis.thus, in a case where a 
buyer has negligently refused to pay for 
the goods, a choice ihat the seller should 
either sue for the price cr he may exercise 
his power of reselling and then sue for 
damages. In the present cesethe seller 
has chosen the former alternative and 
has elected to sue for the price of the 
goods. 

It is true that there. were no correspond- 
ing sections inthe Contract Act, but the 
principle embodied in ss. 55 and 56 of the 
Indian Sale of Goods Act was recognised. 
In Sheshi Mohun Pal Chowdhry v. Noto 
Kristo Poddar (2) it was held that a seller, 
when the property in the goods sold had 
passed and part of the money had, been 
paid, was entitled to bring a suit for the 
balance of the price and that, even though 
the plaintiff had a right to sell uader s. 107 
ofthe Contract Act, his omission to do so 
did not affect his right to recover the 
balance of the purchase money. It seems 
lo me that s. 107 of the Contract Act, which 
gives the seller a special remedy in certain 
cages, cannot take away from him the 
ordinary remedy -which he would have at 
law for breach of contract. The seller, for 
instance has a right to sue for damages, 
apart from s. 107, and it must be held that 
he also has a right, if he so wishes, to. sue 
for the purchase price when the property 
in the goods sold has passed. Section 107 
of the Contract Act gives the unpaid seMer 
a special remedy, which may” in certain 


| circumstances be more beneficial to ‘him: 


for instance, he. is entitled after re-selling 
(2) 40 801, 
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the goods under the provisions of that 
section to claim expenses incurred as well 
as the difference betweén the contract price 
and the price actually realised, which may 
be less than the market price. It is the 
option, however, of the seller to make use of 
that section. 

“Tam of opinion, then, that this matter 
has been rightly decided by the Courts 
below and there is no ground for interfe- 
renceinappeal. The appeal is accordingly 
dismissed, Costs of the appeal will be 
borne by the appellant, who will also bear 
all costs in the lower Courts. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 700 of 1934 
November ?3, 1934 
ADDISON AND DıN MOHAMMAD, JJ. 
Tas LYALLPUR BANK, Lro. in 
| LÌQUIDATION—PLAINTIFE— 
; APPELLANT 
VETSUS 
GIAN OBAND--DEFENDANT— 
[RESPONDENT 
- Award—Differences between Bank and G—Arbi- 
tration— G held liable—G assigning promissory note 
executed in his favour to Bank, in discharge of his 
liability under award—Subsequent filing of award in 
Court—Judgment and decree following— Suit against G 
“on basis of promissory note—Maintainability. 

A Bank in liquidation had aclaim for Rs. 5,000 
odd against one G. Differences arose between them 
which were referred to arbitration. On December 
4, 1929, an award was made holding G liable as 

` surety ‘for the promissory note of one N which he had 
. assigned tothe Bank in part satisfaction of his own 
liability. In addition to this he was required io 
pay Rs. 2,800 by monthly instalments of Rs. 100 
each. On December 6, 1929, he made a full adjustment 
of the award with the Bank. He re-affirmed his liabi- 
lity as surety for N and in discharge of his cash 
liability he assigned to the Bank a promissory note 
dated November 24, 1929, for Rs. 1,900 that had been 
executed inhis favour by one D. He also paid 
Rs, 720 cash and secured a remission for the balance, 
- On June 2, 1930, the Bank applied to the proper, 
Court to have the award filed and on August 23, 
1930, judgment and decree followed in accordance 
with this award. On November 22, 1932, the pre- 
sent suit was instituted by the Bank against both 
G and D forrecovery of Rs. 2,976-9-0 on the basis of 
the promissory note dated November 24, 1929; 
Held, that the adjustment dated December 6, 1929, 
‘was notin any way affected by the fact that some 
time later the award of which a fulladjustment had 
been made, was filed in Court and that this adjust- 
ment was quite valid and gave the Bank a right 
to sue onthe promissory note in suit. Hem Raj- 
Bishen Das v. Dost Muhammad (1), distinguished and 
explained. . 

S.C. A. against a decree of the District 
Judge, Shahpur, dated January 4, 1934, 
getting aside that of the Second Class 
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T Judge, Jhang, dated April 26. 
1933. 

Messrs. Jagan Nath Aggarwaland Sham- 
bhu Lal Puri, for the Appellant. 

Mr. Achhru Ram, for the Respondent. 

Din Mohammad,J.—The Lyallpur Bank 
Ltd., in liquidation had a claim for Rs. 5,000 
odd against one Gian Chand: of Chiniot. 
Differences arose between them which 
were referred to arbitration. Or Decem- 
ber 4, 1929, an award was made holding 
Gian Chand liable as surety for the pro- 
missory note of one Nazar Muhammad 
which he had assigned to the Bank in 
part satisfaction of his own liability. In 
addition to this he was required to pay 
Rs. 2,800 by money instalments of Rs. 100 
each. On December 6, 1929, he made a 
full adjustment of the award with the 
Bank. He re-affirmed his liability as surety 
for Nazar Muhammad and in discharge 
of his cash llability he assigned to the 
Bank a promissory note dated _Novem- 


- ber 24, 1929, for Rs. 1,900 that had been 


executed in his favour by one Dost 
Muhammad. He also paid Rs. 720 
cash and secured a remission for 
balance. On June 2, 1930, the Bank ap- 
plied to the proper Court to have. the 
award filed and on August 23,1930, judg- 
ment and decree followed in accordance 
with this award. On November 22, 1932, 
the present suit was instituted by the 
Bank against both Gian Chand and Dost 
Muhammad for recovery of Rs. 2,976-9-0 
on the basis of the promissory note dated 
November 14, 1929. Dost Muhammad did 
not take any interest in the suit but Gian 
Chand contested his liability on various 
grounds. The trial Court rejected his 
defence and passed a decree forthe full 
amount against both the defendants. On 
appeal the learned District Judge reversed 
this decision on the ground that the decree 
dated August 23, 1930, declaring the Bank 
entitled to Rs. 2,800 from Gian Ohand 
superseded the previous agreement dated 
December 6,1929, and as the assignment 
of the promissory note formed a part of 
this agreement, the Bank was not entitled 
to-bring a suit on its basis. 

I may say at once that the learned 
District Judge appears to me to have 
taken an erroneous view of thelaw. The 
adjustment dated December 6, 1929, was 
not in any way affected by the fact that 
some time later the award of which a full 
adjustment had been made was filed in 
Court. Under Art. 178, Limitation Act, an 
award can be filed within six months of 
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the date when it is made and if the 
reasoning of the learned District Judge 
be allowed to prevail, it would make 
‘every adjustment made towards the award 
in the meantime invalid and illegal, if 
immediately before the expiry of six 
months a party somehow or other considers 
it necessary to file it in Court. The award 
in this case declared the relative position 
of the parties on December 4, 1929, and 
the decree that follosed could only be 
construed in terms of the award, were 
it not so, the Bank would be entitled. 
On the reasoning employed by the District 
Judge to ignore and realize again all 
sums that it had admittedly received in 
cash from Gian Chand afier the award 
and before the decree. I am convinced, 
therefore, that this adjustment was quite 
valid and gave the Bank aright to sue on 
the promissory note in suit. 

It only remains to be seen whether Hem 
Raj-Bishen Das v. Dost Muhammad (1) is 
applicable to the facts of this case. In 
that case the plaintiffs brought a suit 
against the defendant for recovery of 
money due to the former by the latter. 
The evidence was closed on January 29, 
1910, and the case was adjourned 
to February 10,and again to February 28. 
On February 9, the defendant by way of 
compromise executed a lease in favour of 
the plaintiffs of certain land under which 
their claim was to be adjusted. The 
plaintiffs, however, did not withdraw their 
suit and on February 28, the Court passed a 
decree in their favour. The plaintiffs 
having failed to recover their claim sued 
again for the amount due to them uuder 
the lease at a time when their decree 
had become barred’ by limitation. 
It was held that the decree superseded 
the compromise and the plaintiffs could 
not sue on the lease to recover the sum 
which they might have obtained by exe- 
cution of the decree. Chevis, ©. J., who 
delivered the judgment, remarked that the 
‘sole question for them to decide was whe- 
ther the plaintiffs having cbtained a decree 
on February 28, 1910, and having allowed 
that decree to become time-barred could 
now fal] back on the terms of the lease 
executed on February 19,1910, and get a 
fresh decree. In the course of his judg- 
ment he observed that the plaintiffs could 
not have the two rights, both to execute 
the decree and to enforce the deed, and 


as they had the right to enforce the 
| (1) 57Ind, Oas, 153; 1 Lah. 445;2 U P LR(L) 
117; 136 P L R 1920; 3 Lah, L J 10, 
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decree they could not enforce the 
terms of the lease, ln the first place 
I consider that a compromise pendente lite 
does not stand on the same footing as an 
adjustment made for the satisfaction of- 
an award. Under the provisions of Sch..II, 
Civil Procedure Code, a party, as it were, 
obtains a domestic decree in the shape of 
an award and after having obtained it, 
is further entitled to move a competent 
Court to have the award filed in Court. 
This merely enables such party to have 
a decree of a domestic Court re-confirmed 
by a Court of Law and if the award has 
been completely adjusted, as in this case, 
it would surely bar the party entitled 
under the award to re-execute the decree 
based on it. Even if a compromise pen- 
dente lite be liable to be superseded by 
the decree, I do not think the same con- 
siderations would apply toan adjustment 
made in pursuance of an award if six 
months later the award was made a rule 
Secondly, it appears from the 
report of that case that the learned 
Judges were mainly impressed by the ` 
fact that the plaintiff was seeking a re- 
medy after his remedy under the decree 
was time-barred. This was, however, not 
the case here. I would, therefore,’ hold 
that Hem Raj-Bishen Das v. Dost 
Muhammad (i) did not bar the present 
suit. 

For reasons given, I would accept the 
appeal. The costsof the appeal here and 
below will be realizable from Gian Chand 
only butfor the costs of the trial Court both 
Gian Chand and Dost Muhammad will be 
jointly responsible to the plaintiff. 

Addison, J.—I agree. 

D. Appeal accepted. ` 





PATNA HIGH COURT 
Appeal from Original Order No. 230 
of 1933 
January 23, 1935 
CourtNney-TERRELL, O. J. AND 
DHAVLE, J. 
D. PALATYA (INSOLVENT)— Å PPELLANT 
VETSUS . 
T. P. SEN (PLEADER RBCEIWER) AND THE 
TATA STEEL COMPANY— RESPONDENT 
Provincial Insolvency Act (V of 1920), 8.28 (2y— 
Employee under Company—Employee deblared in- 
solvent— Contribution to Provident Fund—Money, if 
vests in Receitver—Company, how far protected—Tata 
Steel Company's Works Provident Funds Rules, RA 6 
13, 17, 18, 19. od 
Where under Works Provident Funds Rules, the 
contract between the Oompany and its employes 
contemplates, that at all times during the twelva 
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years’ employment the amount contributed by the 
employee be within the disposal of that contributor, 
such money, on the making of the order of insolvency 
of the employee, vests, under s. £8 (2) of the Pro- 
vincial Insolvency Act, in the Receiver and the 
.OCompany is in no better a position than the insolvent, 
in respect of that money. But so far as any money 
which the Company might have, theright to claim 
against the insolvent under r. 18 of Works Provident 
Fund Rules, it would be necessary to give effect to 


that Jheri before the amount is handed over to the 
Receiver, 


A. from an order of the Disirict Judge, 
Manbhum, dated June 17, 1933. 

Mr. B. C. De, for the Appellant. 

Messrs. S. M. Mullick and N. N. Roy, for 
the Respondent. 

Sir Sultan Ahmad and Mr. H. R. Kazimi, 
for the Tata Steel Co. 

Courtney-Terrell, C. J.—Tkis is an 
appeal from an order of the District Judge 
of Manbhum, attaching, on the application 
of the Receiver in insolvency, certain Provi- 

dent Fund money standing to the credit of 
the Insolvent Mr. D. Palaiyain the account 
of his employers, the Tata Steel Company. 
When this appeal was admitted, an order 
was made by the Court giving notice to 
the Company that inasmuch as they were 
Interested in the subject-matter of the 
dispute they should appear and put forward 
their view of the matter. They have 
appeared through a learned Advocate of 
this Court and the matteris heard in their 
presence. The Company, the Receiver and 


the insolvent have asked us to dispose of. 


other points. of law which I shall indicate. 


The first matter to be inquired into, 
isthe nature of the contract between the 
‘employee Palaiya and his employers the 
Tata Company and that contract is to be 
found ina seriesof rules by which the 
Works: Provident Pund is governed. It 
would appear by these rules that the 
membership of the fund is voluntary and an 
employee who undertakes tosubscribe does 
So at his own option. Under the scheme 
the employee paysinto the fund 1-24th of 
the wages actually received by him during 
the year and the employers are to have the 
right of deducting that proportion from his 
salary monthly and paying it into the fund. 
If he makes this contribution, the employers 
are bound to contribute 1-12th of the wages 
actually received by the employee and the 
contribution of the employee and the con- 
tribution of the employer are both paid into 
the fund and the sum standing to the credit 
of the employee represented by those two 
contributions will bear interest ai 6 per 
cent, per annum in the circumstances of' 
this particular employee. ~~ = °° * = - 


t 
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Now r. 6 provides that an account is to 
be opened in the name of each subscriber 
showing his contribution and the contribu- 
tion by the Company and the interest accruing 
on the contribution and that the account 
50 kept shall be audited. There are then 
provisions for payment out inthe case of 
death of a subscriber and a provision for 
his being able to nominate a person-to 
receive such amount as may be paid outin 
case of his death. Then follow provisions 
for payment out inthe case of voluntary 
resignation from the service of the 
Oompany; and after giving due notice’of 
his intended resignation heis tobe paid’ 
the aggregate amount subscribed by him 
to the fund and the full amount standing to 
his credit with interest on bis own contribu- 
tion and then, according to the length of 
satisfactory service which he has put in, 
he is entitled to a proporticn of the amount 
which shall have been contributed by the 
Company to his account in the fund. There 
are provisions in the rules that the Company 
is tohave a paramount charge upon the 
account of the subscriber for any loss, 
damage, cost and expenses which the 
Company may be put to by reason of any 
misconduct on the part of the employee 
during his period of service. That is 
provided by r. 18, and by r. 17 it is provided 
that ifa subscriber is dismissed from the 
service of the Company for gross misconduct 
or he leaves the service of the Company 
without giving due notice, then in that case 
heshall only be entitled to receive back a 


‘proportion of the funds standing to his 


credit represented by the actual subscrip- 
tions made by him to the fund out of his 
wages together with interest. The result 
of those two rules ie that the Company 
holds the fund under a lien for misconduct 
on the part ofthe employeeor for damage 
toits property which may be caused by 
him. Nevertheless it is reasonably clear 
that in most cases an employee who has put 
in long and good service with the Company, 
might well be excused from this obligation 
to allow bis fund to remain as security for 
his good conduct and that view is clearly 
given effect toby r.13, which rule is as 


follows; — i 

“A subscriber shall, at his option, be-entitled: to 
draw the entire amount standing to his” credit after 
satisfactory service for 12 years and in accordance 
with these rules™ i 


The precise construction of this rule is a 
matter of some difficulty, but, at this point 
it may be said that the body of the rules.as 
a whole together with this one give Him 

E e n 
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the right at any tims. to withdraw th» 
amount represented by his own subscrip: 
tions to ths fund subject to two qualifica- 
tions: first of all if he shall voluntarily 
Tesign from the service- of the (Jom pany he 
gets back his own subscriptions together 
with interest that may have accrued at 
the given rate upon the amount of such 
subscriptions; and if be is dismissed from 
the service of the Company heisalso allowed 
to take out the amount which he had 
personally contributed to the fund together 
with interest. Thedifficulty arises in this 
case by reason of another condition which 
is imposed by cl. 19o0f the rules and the 
construction of this clauseis also a matter of 
difficulty if it be taken sentence by sentence. 
Taken as a whole, however, I think an 
interpretation may be arrived at which is 
reasonably in accordance wilh the rest of 
the rules and in accordance with common 
sense, and it is the interpretation which I 
would adopt. The opening words of this 
clause consist of a long sentence whichruns 
thus:— 

“No member shall assign or charge his interest ia 
the fund or any part thereof, or do any other act 
whereby such interest may vest in any other 
person, aad any assignment, charge or other act as 
aforesaid shall ipso facto and at once put an end to 
the member's’ interest in the Fund and all claim 
thereto except as to the principal amount of his 
own contribution, thereto; and no assignee official or 
other, shall have any right or claim to any portion 
of the amount at credit of the member's account 
except as aforesaid ' , 

The second and concluding sentence of the 
rule reads thus: f 

“No attachment of, seizure of, or execution against 
any member's interest shall operate or have effect 
except or further than the amount aforesaid". - 


Now it has been contended that the 
effect of this rule is that should the sub- 
scriber assign his interest in the fund or 
any part thereof, his right to any part 
of the fund is ipso facto forfeited; but 
if the concluding portion of the first sen- 
tence and if the last sentence are examined 
and read together with the opening words 
of the first sentence, it becomes perfectly 
clear that the real meaning is not to prohi- 
bit the assignment, whether voluntary (or 
asthe last sentence shows involuntary) 
of the member's interest, but merely that if 
he shall assign or if there bə an involunt- 
ary assighinent, such assignment shall only 
take effect upon the principal amount of the 
members owa contribution, so that in 
-Bo far a3 it’ shall take effs3t oa that 
principal amount of ths member's owa 
contribution, itstands good. Needless to . 
pay two parties by contract cannot put the. 
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reach of the creditors of one of them, But 
however ineffective the last sentence of the 
rule may be, it is of service in showing that 
the parties to the contract contemplated that 
there might be an assignment voluntary or 
involuntary which should at any- rate 
be effective in so far as the principal amount 
of the member's own contribution is con- 
cerned. 

Therefore the state of affairs under the 
rules as a whole and having regard to. 
r. 13 and giving effect to the concluding 
words of r. 13 “in accordance with these 
rules", I am of opinion that the contract 
between the parties contemplated that at 
all times during the twelve years’ service 
the amount cuntributed bythe employee 
should at least as. to the prinsipal sum 
contributed, be within the disposal of that 
contributor and whether he resigned or’ 
whether he were discharged or whether hé: 
purported either voluntarily or involuntarily 
to assign his interest, his assignee was to 


“receive back that proportion of the con- 


tributed fund. 

Now the proportion contributed by the 
employer, in my opinion, stands on a 
different footing. The contract between 
the parties as to that part was that the 
employee was to receive it and get interest on’ 
it only onthe fulfilment of certain condi. 
tions and one of the conditions was, a3 
imposed by r. 19, that he should not have 
purported to effect any assignment of ity- 
whether voluntary or involuntary. In othés 
words if he should have purported to: assign ‘ 
it or if he should have so conducted ‘himself: 
that some third party should come in’ and- 
claim that part under a show of legal right,- 
the Company should be under no obligation: 
to hand it over to him. According to this? 
view of the matter, that proportion con®- 
tributed by the Company to the fund’ which. 
is amatter of book transaction, did? not-. 
pass to the subscriber until it should actual- 
jy be handed over to Him. The transfer 
of that part of the fund to the subscriber’ 
was to take place only atthe time wHen it 
was to be handed over. Accordingly, the’ 
subscriber might properly be held, after he 
had put in twelve years of satisfactory 
service, as we are informed is the fact in 
this case, entitled on demand to receive 
back the principal amount of his own 
contribution but he was not entitled to 
receive the amount which the Company’ 
covenanted to book to his account, “because 
he had by an involuntary assignment at law, 
transferred his jnierest ig the fund or av 
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Portion thereof to a third party, and under 
cl.19 of the rules he would also lose his 
Tight under the contract to receive the 
interest on his own contribution. Therefore 
the only part towhichhe could be said to 
be entitled was the right to receiva from the 
Company forthwith and without any 
question, (subject only to the right of the 
Company to hold the capital sum subiect 
to the ljen for any damage which he might 
have caused to them) the balance, whatever 
il might be, absolutely. f 


.Now under s. 28, sub-s. (2) of the 
Provincial Insolvency Act, on the making 
of the order of adjudication of insolvency, 
the property of the insolvent vested in the 
Receiver and the Receiver stood in the 
ehoes of the insolvent; and in so far as his 
relationship with respect to this debt or the 
contractual right with respect to that sum 
of money, whichever term may be properly 
applied to it, the Company was exactly in 
the same position as the insolvent and the 
Company therefore could not resist the 
order for attachment made by the learned 
Judge in respect of that sum. Before the 


amount could be banded over, however, to. 


the Receiver, it would be necessary to give 
effect to the lien in so far as any money 
which the Company may have the right to 
claim against the insorvent under r. 18 of 
the Rules. 

_At the present moment, as a matter of 
from, the question before usis really only 
` he question of the rightness of theorder of 
the District, Judge attaching the sum 
standing to the credit of the insolvent in the 
books of the Company, Inso far as it appli- 
ed tothat portion of the fund which is con- 
cerned with the Company’s own contribu- 
tjon, in my opinion, the order cannot be 
supported. In so far as it, however, applies 
to the capital sum contributed by the 
insolvent, it is correct. 


It was at first suggested that this was 
ihe only matter for our consideration but it 


was agreed, as I said earlier in this judg- 


ment, by both parties that in order to save 
the unnecessary cost of arguing a claim 


case by the Company when -the time for’ 


Payment over of the sums so attached 
.to the Receiver came to be argued, that we 
should decide as between the Company 
and the Recsiver the matter. of what the 
Receiver would be entitled to receive. In my 
view of the law the Receiver is entitled to 
take from the Company the principal 
amount of the contribution made by the 
insolvent. E: p oe . 
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The Company will, therefore, hold at the 
disposal of the Court the principal sum 
contributed by the insolvent. 

There will be no order as to costs. 


Dhavle, J.—I agree. 
D. Order accordingly. 


RANGOON HIGH COURT 
Civil Revision No. 358 of 1934 
January 2], 1935 
DuNwLey, J. 
MAUNG HYANE AND ANOTHER— 
APPLIOANTS 
“fo =  -yergsus 
‘MAUNG AUNG NYUN AND ANOTHER 
> — RESPONDENTS 

Evidence Act iI of 1072), s. 92 —-Whether applies to 
person not party'to deed nor representative of party 
— Evidence, if can be admitted to establishgthat deed 
was executed with his knowledge—Interlocutory order 
--Refusal to admit admissible oral evidence—Material 
trregularity— Revision, if lies—Civil Procedure Code 
(Act V of 1908), 8 115. ; 
+ Section 92, Mvidence Act does notapply to a 
person who is neither a party to the deed nor the 
representative-in-interest of any party thereto. Oral 
evidence can be admitted to establish that the 
deed was executed with the knowledge and consent 
of such person, ` 

Where the lower Court refuses to admit oral 
evidence which is admissible, it acts with material 
irregularity in the exercise of its jurisdiction and 
such an interlocutory order is open to revision 
by the High Court. Kishan Lal Babu Lal v. Ram 
Chandra (2) applied Mohammad Chootoo v. Abdul 
Hamid (1) distinguished. 

O. R. irom an order of the Township 
Court, Kungyangon, dated August 28, 1934. 

Mr. K. C. Sanyal, for the Applicants. 

Mr. Kyaw Htoon, for the Respondents.. 

Judgment.—The defendants-respondents 
are Burmese Buddhist husband and wife. 
The plaintiffs-applicants brought a suit 
against them for the recovery of possession 
ot certain pieces of agricultural land, and 
they based their title upon a registered 
deed of sale executed by respondent No. 1 
Maung Aung Nyun only. They further 
alleged in their plaint that this deed of sale 
was executed by Maung Aung Nyun with’ 
the knowledge and consent of his wife, 
respondent No. 2, Ma Khan. The learned 
Township Judge has refused to allow any 
oral evidence to be called to establish that 
this deed of sale was executed with the- 
knowledge and consent of Ma Khan,: on 
the ground that no mention of such con- 
sent is made in the sale deed, and that* 
therefore oral evidence in this regard is ` 
barred by the -provisions of s. 92, Evidence 
Act. He his overlooked the words occurring ` 
in-s. 92; “As between the parties to-.an- 
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such instrument or their representatives 
in-interest.” Ma Khan is not a party to the 


.deed of sale nor is she the representative 


in-interest of any party thereto, and con- 
sequently s. 92 bad no application what- 
ever to the point before the learned 


.Township Judge; and oral evidence to 


establish that this deed of sale was execut- 
ed with Ma Khan’s knowledge and consent 
is undoubtedly admiss‘ble. 

It is urged on her behalf that as this 
order of the learned Township Judge, 
which it is now sought to revise, is an 
interlocutory order, the application in revi- 
sion should not be allowed. It is however 
clear that in refusing to admit oral evidence 
on this point, the learned Township Judge 
acted with material irregularity in the 
exercise of his jurisdiction, and therefore 
the present application falls within the 
provisions of s. 115, Civil Procedure Code. 
It is admitted on behalf of Ma Khan that 
‘this Court has authority to revise an in- 
terlocutory order, but the case of Mohamed 
Chootoo v. Abdul Hamid (1) is cited as 
authority for the proposition , that the 
application in the present case should 
not be allowed. It seems to me, however, 
that the present case does fall within the 
terms of the judgment in the case, namely 
that miscarriage of justice will ensue if the 
order of the learned Township Judge is not 
revised, 

The argument on behalf of Ma Khan is 
that if the applicants allow a decree in 
respect of half that land only to be passed 
in their suit, then they will be in a posi- 
tion to institute an appeal from that decree 
in regard to the share of Ma Khan in this 
property, and will then be able to raise 
the question which they now seek to raise 
in this present application, and there- 
fore as there will ultimately be a 
remedy by way of appeal against the decree 
in the suit, this application in revision 
ought not to be entertained. On the other 
hand, the order of the learned Township 
Judge has the effect of shutting out a part 
of the claim of the applicants, that is, their 
claim to haif of this property will be shut 
out altogether in this suit, and that being 
80, it isin the interest of all parties con- 
cerned ` that the error of the learned 
Township Judge should be corrected im- 
mediately, and the necessary oral evidence 


- Should be directed to be admitted now, 


nstead of allowing the hearing of the suit 
o continue on a wrong basis up the 
oe Ind, Oas. 525; A. I. R. 1933 Rang, 49; 11 
R K; lnd. Ral. 1933 Rang, 85, 
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stageof the passing of a decree. Authority 
for this view of the'law in regard tothe 
revision of interlocutory orders is to be 
fonnd in Kishan Lal Babu Lal v. Ram 
Chandra (2). 

This application in revision is therefore 
allowed, and the order of the. Township 
Court dated August 28, 1934, is set aside 
with cos!s to the applicants; Advocate's 
fee in this Court. two gold mohurs. The 
learned Thownship Judge is directed to 
frame an issue on the point as to whether 
the deed of sale of June 6,193), was exécuted 
by respondent No. 1, Maung Aung Nyun, 
with the knowledge and consent of respond- 
ent No. 2, Ma Khan, and he is directed to 
admit oral evidence to prove such 
knowledge and consent. 

N Application allowed.. 


(2) 145 Ind, Cas 859; A I R 1933 All 374: 55 A 256; 
1933 A L J 268: 6 R A' 177. 


ALLAHABAD HIGH COURT 
Oriminal Revision ae No. 287 of 
19: 

April 4, 1935 

Ganea Natu, J. > 
CHHOTEY LAL—Appricant 
- - Versus l 

Da. TINKE-LAL AND ANoTHER—OPPOSITE 


i PARTY. i 

Criminal Procedure Code (Act V of 1899), ss. 528, 
359—Notice to opposite party before transfer of case 
—Necessity of—Absence of notice, whether ` mere 
trregularity—Principle of s. 369, whether applies to 
orders—Order transferring case—S, 369, whether 
applies. 

Although s. 528 of the Criminal Procedure Code, 
does not provide for any notice to the opposite 
party, yet it is desirable that a notice ‘should be 
given to the opposite party before an order of 
transfer is passed, But the omission to give notice 
isa mere irregularity and is not a sufficient ground 
for setting aside the order of transfer. 

[Case-law referred to.] 

Section 39 of the Uriminal Procedure Code re- 
lates only tothe alteration of judgment, Although 
this section refers in express terms to judgments 
under Chap, XXVI of the Code still, the 
principle laid down therein applies also to final 
orders which are in the nature of judgments. The 
section does notapply to orders which are not in 
the nature of judgments, Ganerally an order in the 
nature ofa judgment is one which is passed on 
full enquiry and after hearing both parties Such an 
order cannot be altered after :t is once passed and 
signed. The order of transfer cannot be regarded 
as an order in the nature ofa judgment, . 


Cr. R. App. from an order of the 
Officiating District. Magistrate of Shah- 
jahanpur, dated March 13, 1935, 
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Mr. Saila Nath Mukerji for thé Applic- 
ant. : 

Judgment.—This is an application in 
revision by Chhotey Lal against the order 
cf the learned District Magistrate of Shah- 
jahanpur, transferring the applicant's case 
from the Court of Mirza Sultan Ahmad 
Beg, Sub-Divisional. Magistrate of Shah- 
jahanpur to that of Mr, Frank Rawat, 
Magistrate, First Class, Shahjahanpur. Two 
grounds have been taken by the applicant; 
(1) that no notice was given to the applicant 
before the order of transfer, and (2) that 
the District Magistrate had no power to 
review his former order. Though s. 528 
.of the Criminal Procedure Code. does not 
provide for any notice to the opposite 
party, yet it has been laid down by all 
the High Courts that itis desirable that a 
notice should be given to ‘the opposite 
party before an order of transfer is passed. 
At the same time, if has been held by. 
several High Courts that a mere omission 
to give notice will not make the order 
illegal and would be no ground to set aside 
the order. The omission to give notice is 
a mere irregularity and is not a sufficient 
ground for setting aside the order of trans- 
fer : vide, Gobinda Swain v. Emperor (1), 
and Bagh Ali v. Mohammad Din (2), 
The learned Counsel for the Applicant 
relies on two cases of this Court: In the 
matter. of the petition of Umrao Singh 
v. Fakir Chand (8), and Jageshar v. 
Emperor (4). In both these cases the 
transfer application was made after the 
prosecution evidence had been finished and 
the learned Magistrate, who transferred the 
case did so without giving any reason in 
his order. In Jageshar v, Emperor (4), the 
trial of the accused had proceeded in one 
Court. The complainant and his witnesses 
had been examined and the witnesses had 
been tried and tested by crogs-examination 
and the trial Court had framed a charge 
against the accused presumably on the 
ground that a prima facie case. had teen 
made out. It was held that the case ought 
not to be removed from the file of the 
trial Magistrate and transferred to another 
Magistrate unless avery strong case had 
been made out to justify the transfer, 


(1) 83 Ind. Cas. 315; 2 Pat. 333; A J R 1693 Pat, 
228; (1923) Pat.47;1 Pat, LR 10925 Cr L J 
1385. : 


è (2) 93 Ind, Cas. 75; G Lah.541; A IR 1696 Lah, 
156; 27 Ow L JANG; 27P LR Bu, 

(3) 3 A 749; A W N 1881, 53. 1 
_(4) 120 Ind. Oas, 261; A IR 1929 All. 939; 31 
Cr. LJ 30; Ind. Rul. (1980)-All, 37; (1939) A L J 


47, 
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Similarly, in iñ the matter of the petition 
of Umrao Singh. v, Fakir Chand (3), the 
evidence of the complainant and his wit- 
nesses had been taken and no reason was 
given by the Magistrate. 

In this case, the evidence of the parties 
has not even begun and the learned Dis- 


-trict Magistrate has given reasons for the 


transfer. He states. “In view cf the fact 
that the Magistrate has already been trying 
these Arya Samaj cases and the accused 
says he will call the Magistrate as a 
witness, I transfer the case to Mr. Rawat 
for disposal. If the accused wanted to 
produce the Magistrate before whom the 
case was as his witness, the Magistrate 
could not try the case himself. 

As regards the second ground, s. 269 of 
the Criminal Procedure Code relates only 
to the alteration of judgment. Although 
this section refers Zin. express terms, to 
judgments under Chap. XXVI of the Code, 
still it is clear that the principle laid down 
therein applies also to final orders which 
are in the nature of judgment. The section 
does not apply to orders which are not in 
the nature of judgments. The order of 


‘transfer cannot be regarded as an order 


in the nature of a judgment. Generally 
an order in the nature of a judgment is 
one which is passed on full enquiry and 
after hearing both parties. Such an order 
cannot be altered after it is once passed 
and signed. There was no illegality, if 
the learned Magistrate changed his mind 
and subsequently passed the order against 
which this application for revision has been 
filed. 

It does not appear why the applicant 
insists on his case being tried by the 
Magistrate from whose Court the case has 
been transferred. Ifthe accused had asked 
for the transfer of the case to the Court 
of Mr. Rawat and if the case had then been 
transferred to his Court, there might have 
been a good ground for complaint. There 
is no reason for interference. It is, there- 


fore, ordered that the application be 1e- 
jected. 
D. Application rejected. 


“maa 
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CALCUTTA HIGH COURT 
Civil Suit No. 421 of 1932 
June 8, 1933 
__ COSTELLO, J. : 
AKSHOY KUMAR NANDI—P.atntisF 
Versus ; 
S. C.DASS AND Co.— DEFENDANT 

Civil Procedure Code (Act V of 1908), SchS IT, para, 
15—Scope of—It is enough if award is made in time 
—Award — Setting aside of — Tests to see if it can 
be set aside — Arbitrator — Misconduct — Arbitrator 
taking fees from one party by mutual arrangement 
between parties— Whether constitutes misconduct, 

Paragraph 15 of Sch. IJ, Civil Procedure Code, only 
means that an award might be set aside if it was not 
made in time. There is nothing in the paragraph 
to indicate, that there is any necessity for the award 
being submitted or delivered or filed in time in 
order to maintain its validity. [p. 168, col. 2.] 

In order to ascertain whether an award can beset 
aside or not, it is necessary to refer not to a rule of 
the High Oourt but to the substantive provisions of 
the Civil Procedure Code, [p. 169, col, 1] 

, It is imperative that arbitrators should always 
scrupulously avoid any course of action which even 
remotely bears the complexion of their having put 
themselves into a position where it might be said 
against them that they had received a pecuniary 
inducement which might have had some effect on 
their determination ofthe matters submitted to their 
adjudication, [p. 170, col, 2.] 

Where the arbitrators took money as fees from 
one of the parties and the matter of the payment was 
one of mutual arrangement : s 

Held, that although the arbitrators would have 
been wiser had they avoided altogether a method of 
collecting their fees which laid them open to im- 
putations of corruption, ihowever unfounded such 

` imputations might be, yet the} award in the case was 
not vitiated by reason of misconduct on the part of 
the arbitrators. Shephard v. Brand (5), referred 
to. [p. 170, col. 1.] 

. Messrs. B.C. Ghose and H. N. Sanyal, 
for the Plaintiff. . 

Mr. Isaacs, for the Defendant. 

_ Order.—This is an application toset aside 
an award which was filedon May 12, 1933. 
The application is made by a firm named 
8. O. Dass & Co., who were the defendants 

in the suit (being Suit No. 421 of 1932) out 
of which the matter arises. That suit was 
instituted by the plaintiff Akshoy Kumar 
Nandi on February 27, 1932, to recover from 
the defendant firm the sum of Rs. 9,96£-9-0 

-being monies alleged to have been lent to 
the defendant firm on February 27, 1929, 
and June 10, 1929. 

The present applicants as the defendants 
in that suit by their defence denied that that 
sum was due to the plaintiff, and to their 
written statement they annexed statements 
of account which purporled to show that af- 
ter giving credit for the sums of Rs. ?,951-7-0 
and Rs. 5,000 which were sums alleged 
tohave been advanced by way of principle, 
asum of Rs. 21,016-4-0 was still due by 
the plaintiff to the defendant firm in respect 
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of certain dealings and transactions between 
them and the plaintiff. The defendant firm 
intheir written statement claimed that an 
account should be taken of those dealings 
and transactions ineluding the amounts 
paid by the plaintiff to the defendant firm 
and that a decree should be made awarding 
to the defendant firm such sums as might 
be found due to them on the taking of the 
account. 

In answer to the defendants written 
statement which in effect was a counter- 
claim the plaintiff filed a written statement 
denying that any sum of money had been 
advanced to him by the defendant firm, but 
at the same time admitting that he had paid 
to the defendant thesum of Rs. 14,426-15-0 
which sum however with the exception 
of Rs. 345 which had been paid to the 
defendant firm for the prics of a Remington 
Typewriter supplied by them to the plain- 
tiff was stated to represent the sums of 
money advanced by the plaintiff to the 
defendant firm from time totime. The 
plaintiff further said that some of these 
loans had been re-paid by the defendant 
with interest leaving outstanding the sums 
of Rs. 2,951-7-0 and Rs. 5,000. The plain- 


tiff further stated in his written 
statement that the statements of 
account put forward by the defendant 


and the particulars set out therein were 
not correct. That the alleged payments on 
the debit side of the statement between the 
May 10, and 14th July, 1932, represented 
monies paid by the defendant firm for the 
purchase of various goods from Messrs. 
Birkmyre Bros., in the benami of the plain- 
tiff for facilitating transactions between 
the partners and that those sums had been 
paid into the plaintiff's account in the 
Allahabad Bank by the defendant firma, 
aod again drawn out by payments to Messrs. 
Birkmyre Bros. The plaintiff further 
stated that the sum of Rs. 3,391-8-0 
under date April 2, 1928, represented the 
sale proceeds less commission of 200 shares 
in the Calcutta Industrial Bank belonging 
to the plaintiff and made over to the defen- 
dant firm for collection of dividend on the 
same. 

It is to be observed, that at this stage the 
position was, there was asnit by Akshoy 
Kumar Nandi against S. C. Dass & Oo., 
and to all intents and purposes a regular 
counter-claim by 8. O. Dass & Oo., against 
Akshoy Kumar Nandi. Incidentally, thf 
matter in wy opinion emphasises once 
more the desirability of having proper 
rules framed by this Court for dealing with 


166 


the question of counter-claims. I make that 
observation because the defendants in the 
original suit were not content with having 
set up what was in effect a counter-claim 
in their written statement; they proceeded 
on or about June 7, 1932, to institute a 
cross-suit against the plaintiff Akshoy 
Kumar Nandi. That suit was No. 1291 of 
1932. The plaint in that suit is practically 
a replica of or, at any rate, is based upon 
the written statement in the first suit, that 
is tosay, Suit. No. 421 of 19382. Tothe 
plaint was annexed the same statement of 
account that had been annexed to the writ- 
ten statement in the first suit. For some 
reason or other which is not apparent the 
two suits were not formally consolidated 
which I should have thought would have 
been an obvious and reasonable course to 
have been pursued. However, that was 
not done and on December 1, 1932, by an 
order made in Suit No. 421 of 1982 by 
Buckland. J., to whose Court the suit had 
been assigned by consent of the parties all 
matters in disputein the suit between the 
parties thereto including the question of 
costs of the suit and of the arbitration 
proceedings were referred to the decision 
of Mr. Aroon Kumar Roy and Mr. Satyenda 
Kumar Basu, members of the Bar who 
were tomake their award in writing and 
submit the same to the Court, together 
with all proceedings had before them, by 
the month of February 1933. The order 
provided that in case of difference of 
opinion between those arbitrators the mat- 
ters in dispute between the parties should 
be referred to the final decision of Mr. H. D, 
Bose as umpire. 

Subsequeply by another order made in 
the same suit on February 28, 1933, 
which was also- made by the consent of the 
said parties the time limited by the order 
of December 1, 1932, that is to say, the time 
granted to the arbitrators to make and 
submit their award was extended until 
May 6, 1933. Further, on December 
1, 1932, an order was made by Buckland, J. 
in Suit No. 1291 of 1932, That order also 
was made with the consent of both parties, 
‘and bythe terms of it all matters in dis- 
pute in Suit No. 1291 of 1932 including 
the question of costsin the suit and the 
arbitration proceedings were referred to 
the decision of thesame two members of the 
Bar who were to make their award in 
writing and submit their award to the Court 
togethere with all proceedings had before 
them by the month of February 1933, And 
again, in case of difference of opinion bet- 
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ween the arbitrators the matter was to be 
referred to the final decision of Mr. H. D. 
Bose as umpire. Just as in the case of 
Suit No. 421 of 1832, soin the case of 
Suit No. 1291 of 1932 another order was 
madeon February 28, also with the con- 
seni of both parties and the time granted 
by the order of December 1, 1932, made in 
Suit No. 1291 of 1932, was extended until 
April 29, 1933. ' 5 

Pursuant to the order of December I, 
1932 made in Suit No. 421 of 1932 the 
arbitrators entered upon the arbitration. 
Certain issues were settled by the arbitrators 
and accepted by the parties. f 

Those issues were as follows : 

1.. Did the plaintiff lend and advance to 
the defendants the sums of Rs. 2,951 and 
the sum of Rs, 5,000 which the defendant 
promised to pay the plaintiff on demand 
with interest at 9 per cent per annum, or the 
said sums of money were paid by the plain- 
tiff to the defendant towards payment of 
the defendant’s dues from the plaintiff in 
respect ofvarious dealings and transac- 
tions between the parties mentioned in the 
statement of account annexed to the de- 
fendant’s written statement ? 

2. If latter, what sum is due by the plain- 
tiff to the defendant ? ; 

It isto be observed therefore that so far 
asthe arbitration in connection with Suit 
No. 421 of 1932 is concerned, the matter 
was simple and precise, namely, whether 
the defendant was indebted in the. two sums 
I have mentioned, to the plaintiff or not. 
Subsequently, however, the arbitrators deci- 
ded to proceed with the arbitration of the 
matters in dispute in Suit No. 1291 of 1932, 
and in that connection a seriesof issues 
wers settled by the arbitrators and accept- 
ed by the parties. Idonot think it neces- 
sary toenumerate those issues in detail; 
they are set out in para. 8 ofthe petition on 
which the peresent proceedings are found- 


‘ed. There were altogether fourteen issues so 


settled and accepted by the parties. 

It appears that those arbitration proceed- 
ings like so many other similar proceedings 
unfortunately—be it said—were protracted 
and occupied altogether something like 
thirty sittings, This seems to be another 
instance illustrative of the fact that an arbi- 
ration so far from being an expeditious and 
economical method of settling business dis- 
putes is only too often exacly the reverse, 
However the arbitration held in connection 
with Suit No. 1291 of 1932 was finally 
concluded on April 28, 1933, and thereupon 
the paities on both sides agreed that the 
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evidence adduced on their behalf on each 
side respectively in the arbitration proceed- 
ings in Suit No. 1291 of 1932 should be 
treated as evidence for the purposes of 
arbitrationin connection with Suit No. 421 
of 1932, 

On April 29, 1933, the arbitrators signed 
their award in the proceedings in connection 
with Suit No. 1291 of 1932. By thas 
award they found that nothing was due to the 
plaintiff from the defendant firm in that 
suit but on the other hand asum of Rs. 9,750 
was due from the plaintiff to the defendant 
firm in that suit, that isto say, the arbi- 
trators held that the firm of S.C. Dass & 
Co. were indebted to Akshoy Kumar Nandi 
to the extent of Rs. 9,750. But in that 
award the arbitrators said that as the 
amount found bythemto be dueto the 
defendant by the plaintiff in that suit was 
by an award made that same day in Suit 
No 421 of 1932 being directed to be paid 
by the plaintiff tothe deferdants in that 
suit they didnot make any award for the 
said sum in favour of the defendant in 
Suit- No, 1291 of 1932.. The award which 
they actually made in-connection with Suit 
No. 1291 of 1932 was in these terms: 

“I, That the suit be dismissed. 

2, That the plaintiff do pay to the defendant his 
costs ofthis suit and ofthe arbitration proceedings 
with interest at 6 per cent per annum from the 


date of taxation including| Rs. ‘20 _ being-the fees 
of the arbitrators and of -their clerks, ” 

On the same day, thit is to say, April 29, 
1933, the arbitrators had signed’an award 
in Suit No. 421 of 1932 whereby they 
awarded as follows: 

“l, That the defendants 
gum of Rs. 9,750 : 

2. That the defendant ‘do pay to-the plaintiff 
the costs of the suit and the costs of the arbitra- 
tion proceedings with interest at 6.per cent per 
annum from the date of taxation including 
Rs. 202 being the fees of the arbitrators and their 
clerks. 

3. That the said sum to carry interest at the rate 

_ of 6 percent per annum from the date of the decree 
to be made herein. F 

Then on May 16, 1933, the Attorney for 
8. C. Dass & Co., received a notice from the 
Registrar of this Court to the effect that the 
award of the arbitrators appointed in Suit 
No. 421 of 1932 under the order` dated De- 
cember 1, 1932, had been filed on May 12, 
1932, and that the Court would proceed 
to pass judgment on that award on May 22, 
1933. 


pay to the plaintiff the 


lt is as an oulcome of those arbitration 
Proceedings that the present proceedings 
were instituted and S.C. Dass & Co., now 
seek to have the award made against them 
“in Suit No. 421 of 1932 set aside on certain 
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grounds which are set out in paras. 13 and 
14 of their petition. The first ground is of. 
asomewhat technical tharacter and the other 
grounds relate to the conduct of the arbi- 
trators themselves in connection with the 
arbitration. The first ground is stated in 
this way: 


“That the said award as filed as aforesaid is. - - 


invalid as the same was filed after May 6, 1933, 
being the time extended to file the same under th 
said order of January 28, 1933,” . 
In other words, so far as the first ground 
is concerned, the present applicants say, : 
that the award made in Suit No. 421 of 
1932 is an invalid award in that it was not 
filed in time. They say it ought to have 
been filed by May 6, 1933, but in fact it 
was not filed until May 12, 1933. What 
‘actually happened was that the award was, aa 
I have stated signed on April 29, 1933, and on 
that'same day ora day orso later the two 
arbitrators sent the award to the Registrar, 
Original Side, of this Court with a covering 
letter in these terms: 
Suit No. 421 of 1932, 
Akshoy Kumar Nandi 


Ve oa 
Sris Chandra Dass 

“Dear Sir, 

By an order dated December J, 1932, we were 
appointed arbitrators in the above suit and by a 
subsequent order directed to file this award on or 
‘before May 6, 1933. We are sending un award 
herewith the following papers and request that it 
may be filed. 

Yours faithfully, 


Enclosures: 8d. S. K. Basu. : 
Minutes: Sd. A.K. Roy, | 
Arbitrators.” 


It is not entirely clear on what date that 
letter was actually sent because the date 
at the head of it is given in type as April 29, 
and in manuscript “May 1", which seems to 
suggest that they intended to send it cn April 
29, but in fact put upon it the date “May 1", 
when they signed the letter and added in 
manuscript the conciuding words of the 
letter containing the request that the 
award should be filed. The question of 
date, however, is of no importance because 
there is an endorsement of the Registrar 
of this Court, ‘execution department, ln- 
form the Attorneys concerned,” and that 
endorsement is dated May 1, 1933. 

Mr. Isaacs who appeared forthe applic- 
ants in these proceedings contended that 
as that award was not actually tiled -until 
May 12, it was invalid by reason of the-- 
provisions of para. 15, Sch II, Civil Procedure: 
Code. a> ge 

The material part of that paragraph 
(pare. 15) says: “No award shall be set. 
aside except on one of the following grounds,” 
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namely: 

(c) The award having been made after the issue 
of an order by the Court. superseding the arbitra- 
tion and proceeding with the suit or after the 
expiration of the period allowed by the Court or 
being otherwise invalid.” f f 

So, we get this proposition : 

“No award shall be set aside except on thé 

„ground of the award having been made after the ex- 
piration of the period allowed by the Court.” 
" Mr. Isaacs argued that the effect of that 
provision in the Code was to require that 
the award would not only be made but also 
filed before the expiration of the period 
allowed by the Court. It istrue that by 
-consent of parties it was crdered: 

“The arbitrators are to make their award and 
submit the same before this Court together with 
ell the proceedings had and depositions recorded 
and exhibits filed before them on or before Febru- 
ary 28, 1933." 

As I. have already said that date was 
extended until May 6, 1933. The important 
point is, as regards that part of the order, 
that they were to make and submit their 
award before the stipulated date. 

Mr. Isaacs then referred to the Rules of 
this Court Chap. XXIII, r.1. It says: 

“Where an award in a suit has been made and 
the persons who made have signed it, they shall 
cause it to be filed in Court together with any 
depositions and documents which have been taken 
and proved before them in accordance with r. 10, 
Sch, If of the Code by forwarding the same (tc- 
gether with the necessary court-fees for filing) in 
a sealed cover addressed to the Registrar with a 
letter requesting that the award be filed. 

Where the provisionszof r. 10, Sch. IT to the Code 
and of r. 1 have been duly complied with the 
Registrar shall forthwith file the award and give 
notice thereof to the parties which notice shall be 
in form No. (1) informing the parties that the 
Court will proceed to pass judgment or such award 
on a date to be fixed in the notice which notice 
shall not be less than 10 days from the date of ihe 
filing of the said award. 

No award shall ke submitted to the Court other- 

yine than by being flled in [accordance with these 
ru es,” 
“In the present case, the arbitrators did 
not fully comply with the terms of that 
rule as they failed to send with their ap- 
plication to the Registrar the recessary 
court-fees. No doubt they are responsible 
for this cmission but the award was actually 
filed cn May 1, 1933.- Mr. Isaacs, in 
support of his contention, relied upon a 
case decided in the Allahabad High Court 
in Behari Das v. Kalian Das (1). There 
it was held: 

“Under s. 521, Civil Procedure Code, the rule 
that no award shall be valid unless ‘made’ within the 
period fixed by the Court, is equivalent to a rule 
that the award must be ‘delivered’ within that 
period.” 

Mr. Is#acs has apparently overlooked the 
fact that that case was subsequently ex- 

(1) 8 A 543; A W N 1°86, 179, mF 
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pressly dissented from in another. case of 
the same High Court, namely, Asadullah 
v. Muhammad Nur (2). In that case it 
was held that where an arbitration takes 
place the order of a Court is sufficient - if 
the award be made, that is, completed and 
signed by the : 
“arbitratore, within the period limited under 
s. 503, Civil Procedure Code, it is not necessary to 
the validity of such award ihat it should actually 
reach the hands of the Court within, such 
period,” , 
In the judgment in that case the learned 
Judges said: : 
“Obviously the word’‘made’ is used in the un- 
technical sense, because the award cannot.be con- 
sidered as made unless it is authenticated by the 
signature of the pereon who made it. ‘Made’ means 
that the mind of the arbitrator has been déclared, 
and such declaration requires an authentication by 
signature, Section 521 seems to us to be the same 
section which governs the case before us. It, pro- 
vidas that no award shall be set aside except on 
one of the grounds mentioned in the section, one 
being that the award was ‘made’ after the issue 
by the Court of an order superseding the arbitra- 
tion. It is manifest that the word ‘made’ used here 
does not mean delivery because ‘making’ and ‘delivery’ 
indicate different stages.” ‘ 
Apart from any authorities, at the -very . 
outset of the argument before me in-the 
present case, I ‘was disposed to hold that 
the words of para. 15 itself show that that 
paragraph, reproducing as it does s. 521 of 
the old Code, was only intended to mean 
that an award might be set aside if it was 
not made in time, There is nothing in the 
paragraph to indicate, in my opinion that 
there is any necessity for the award being 
submitted or delivered or filed in time in 
order to maintain its validity. There is, 
moreover, a decision of this Court, cn this 
matter which is directly !1o.the point. I 
refer tothe case of Debendra Nath Chat- 
terjee v. Sarbemongola Deb: (3),. where it 
‘was held that an award made and signed 
but not submitted to the Court within “the 
time allowed for delivering the same in 
Court is valid in Jaw.” The facts of the 
case were that an award was made on 
November 21, which was within the period 
allowed but was not “delivered” till Novem- 
ber 26. The Court held that it could not 
be impeached upon that ground. There is 
another case of this Court which supports 
that view of the matter in Sewdatrai 
Narsaria v. Tata Sons, Lid. (4) Mr. Isaacs 
relied strongly upon the provision of rv J, 
High Court Rules. He pointed out to mein 
the course of the argument that that rule does 


(2) 27 A 459; 2 AL J 201, ee ge 
(3)8 O WN 916. l a NE 
gg 17 Ind. Cas. 769; A I R 1921Cal, 576; 27 OW N 
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not provide any sanction for its enforcement 
or rather does not impose any disability on 
the parties to the arbitration, if itis not 
fully complied with by the arbitrators. Ia 
my judgment, however, in order Lo ascertain 
whether an award can he set aside or not, 
it is necessary to refer not to a rule of that 
kind but to the substantive provisions of 
the Civil Procedure Code. 

I am, accordingly, clearly of opinion that 
the award made in connection with Suit 
No. 421 of 1932 is not rendered invalid by 
reason’ of the fact that it was filed on 
May 24, in spite of May 6. That disposes 


of the first point put forward in support of 


the present application. 

Now, the other objections to the award 
raised by the present applicants relate, 
as already mentioned, to matters in con- 
nection with the conduct of the arbitration 
itself, The first of them is stated in these 
terms: 

“That the findings cf the arbitrators in the said 
award is based on ths findings of the arbitrators in 
their award in the said Suit No. 1291 of 1932 and 
the arbitrators arrived at the said findings without 
deciding the abovementioned issues settled in this 
suit (that is to say, Suit No, 421 of 1932) or in the 


| said Suit No, 1291 of 1932.” 


‘upon this point 


Regarding that objection Mr. Isaacs has 
stated that although all the matters of ac- 
count in dispute between the parties had 
been settled in the arbitration held in con- 
nection with Suit No. 1291 of 1932, never- 
theless the arbitrators before proceeding 
to make an award in the arbitration in 
Suit No. 421 of 1932 ought to have set out 
in their award the issues settled by them 
in the other arbitration with categorical 
answers to each of thoseissues. We are 
not concerned, upon this, application with 
anything in Suit No. 1291 of 1932 or the 
award made in that connection. That is 
not a matter which I have before me in 
any shape or form. All that need be said 
is that admittedly the 
parties themselves agreed that the pro- 
ceedings inthe Suit No. 1291 of 1932 should 
be used to determine ‘the questions 
which had to be determined in Suit 
No. 421 of 1932, ‘Therefore, it cannot be 
said that the arbitrators acted improperly 
ór misconducted themseives because they 
acted upon the basis that the one arbitra- 
tion determined the other. It is obvious 
that in Suit No. 1291 of 1932 the arbitra- 
tors found that S.C. Das & Co., owed the 
plaintiff the sum of Rs. 9,750 (nine 
thousand seven hundred and fifty rupees). 
If their award in that arbitration did not, 
in fact, direct that that sum should be paid 
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by S. C. Das & Co. to Akhoy Kumar 
Nandi, then it necessarily -followed that in 
the other award they should make an 
order directing that that sum should be 
paid by S. O. Das & Oo., to Akhoy Kumar 
Nandi. By the time the arbitration with 
wbich we are now concerned came to be 
determined, there was nothing left to be 
done excepting the making of an order 
that the sum of Rs. 9,750, should be paid. 
It cannot, therefore, be contended that the 
arbitrators, in connection with the award 
now under discussion, acted improperly in 
not setting out the issues which they may 
or may not have decided one by one in the 
provious arbitration. 

The next objection taken by Mr. Isaacs 
on behalf of the present applicant is of 
a rather more serious nature. It isin these 


terms: 

“That the arbitrators on April 28, 1933, before 
making the award improperly obtained an undertake 
ing from the plaintifls’ Attorney Mr. R.O. Deb that 
the plaintiff would pay the fees due to the arbitrators 
and their clerks even ifthe plaintiff did not get a 
decree in his favour in this suit, (that isto say, Suit 
No. 421 of 1932." ` 

The petition then proceeds : 

“That your petitioner believes that the arbitrators 
were biased in favour ofthe plaintiff on account of 
the said undertaking.” 

What took place appears to be accu- 
rately stated in an affidavit made on behalf 
of the respondent to the present application, 
that is to say, the plaintiff, which affidavit 
was made by one Sham Chand Nandy, 
who was described as the grandson of the 
plaintiff and he was apparently looking 
after the suit on his behalf. In para. 9, the 


deponent says: 

“I deny that the arbitrators before making the 
award obtained any undertaking from Mr, R. 0. 
Deb improperly or otherwise as alleged or at all. 
The true facts will appear from extract of the 
minutes of the meeting held in Suit No. 1219 of 1932 
on April 28, 1933, which is as follows : 

“The defendant has paid the sum of Rs. 1,00) 
on account of the fees of arbitrators and their clerks, 

The plaintiff also gave two cheques for Rs, 500 
each on the same account, but Mr. Das states that 
till now he has not been able to arrange for their 
encashment. 

There have been altogether thirty siitings, and 
a sum of Rs. 4,950 is payable for the balance of such 
fees. The award must ba filed by to-morrow if it 
is to be in time The award should in the first 
instance, pay the fees of the arbitration, but Mr. 
Banerjee states’ that his client is not in a position 
to pay anything or for encishment of those two 
cheques. 

Mr. Deb on behalf of his client offers to pay the 
balance of the said fees aud asked for direction 
that when paid his client will be entitled to add 
the same as well as the amount previously paid *to 
his claim which may be allowed by the” arbitrators, 
Tf however the arbitrators do not allow my client's 
claim, suitable directions might be given to set oli 


170 


these payments against his liabilities. If the arbitra- 
tors are of opinion that a separate award should be 
given \in the other suit suitable directions might 
be given accordingly. ki 

Mr Banerjee states that these directicns 
cessary. 

Mr. Deb states that suitable directions providing 
protecting interest of his client should be given. 

The arbitrators :—‘The matter will be considered 
in our award.” : 

Mr. Banerjee did not take any exception to the 
offer made by Mr. Deb.” 


Now, the first thing that strikes one in 
connection with this point is that as I 
have previously stated, the method of 
‘deciding the dispute between the parties 
was inordinately expensive. Some idea 
of the total cost of this arbitration is to be 
gathered from the amount of the fees 
claimed by the arbitrators. However, it 
would appear that the arbitrators were en- 
titled to the fees they were asking for and I 
am.bound to say that the arbitrators were 
entitled to payment of their fees in connec- 
tion with the award they made. The 
matter would of course have been beyond 
‘any criticizm if, in fact, each party had 
paid half the costs of the arbitration. 

When it was found that Mr. Das was not 
in a position to pay his share, it would 
have been wiser on the part of the arbitra- 
tors if they had proceeded to complete their 
award and then retain it until such time 
as their fees were paid by the party in 
whose favour it was in fact made. 

Mr. Isaacs sought to bring the present 
case within the four corners of an old 
case decided in England in the year 1734 
the case of Shephard v. Brand 
(5). In that case, arbitrators tò whom 
disputes between A and B had been referr- 
ed, before making their award, demanded 
three guineas from each of the parties in 
respect of their charges and expenses. A 
paid the money but B did not. On amo- 
tion to set aside the award it was held that 
where arbitratois take money from one of 
the parties singly, whether for charges or 
anything else, before making their award, 
that is sufficient cause to set aside the 
award. No doubt the principle there 
enunciated is sound and correct and it 
is therefore generally speaking undesirable 
not tosay improper for arbitrators to take 
money from one side only before the award 
is actually made. The decision in the 
case just referred to was made upon the 
footing that the arbitrators were or, at 
any rate, might have been biased in favour 
of the party whoin fact, had paid their 
charges, “In a much later case, In re 


(5) 2 Barnard 463. 


are unne- 
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Kenworthy and the Queen Insurance Co. 
(6), however the Court refused to set aside 
an award on the ground that an undertak- 
ing had been given by one side to take 
up the award in any event. In that case, 
disputes arising out of a policy of insurance 
were referred to two arbitrators and an um: 
pire under an arbitration clause in the policy 
at the end of the hearing met’ before the 
making of the award. The arbitrator for the 
company asked the Solicitor for the Company 
whether the Company would undertake 
to take up the award in any event. The 
Company gave this undertaking. On a 
motion to set aside the award on the ground 
that the undertaking to take up the 
award amounted practically tc a payment of 
money by the Company to the arbitrator, 
it was held, distinguishing Shephard v, 
Brand: (5) (supra) that the arbitrators 
had not been guilty of such misconduct as 
would require that the award should he set 
aside. : i 
All the same however, in my judgment, 
the principles underlying the decision 
in Shephard v. Brand (5), still hold 
good and it is imperative that arbitra- 
tors should always scrupulously -avoid any 
course of action which even remotely bears 
the complexion of their having put them- 
selves into a position where it might be 
said against them that they had received 
a pecuniary inducement which might have 
had some effect on their determination of 
the matters submitted to their adjudica- 
tion. In the present instance I do not 
think it can bs rightly contended that the 
circumstances attending the payment of 
the fees of the arbitrators brings the case 
between the ambit, of the decision in 
Shephard v. Brand (5), (supra). I 
should be very reluctant to hold that 
the arbitrators in the present case were 
influenced in their decision by the manner 


in which their fees came into their hands, ` 


It is true that the whole of the sum of 
Rs. 2,000 was paid in the first instance by 
Akshoy Kumar Nandi but half that sum 
was provided by him by way of accom- 
modating Mr. Das of the plaintif firm 
S. O. Das & Co, when Mr. Das 
found himself in the position of -not 
been able to arrange for the two 
cheques for Rs. 500 each to be met on 
presentation, and what was done by Mr. 
Deb, the Solicitor acting on behalf of the 
defendant was not objected to by Mr. 
Banerjee, the Solicitor for the plaintiff firm. 
The whole matter of the payment of the 
(6) (1893) 9T L R 181, 


~ 
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arbitrators’ fees was one of mutual arrange- 
ment between the contending parties as 
appears from the minutes, the correctness 
of which has not been disputed. Moreover, 
from the very outset of his argument Mr. 
Isaacs partly stated he was not in a posi- 
tion to substantiate nor did heintend even 
to put foward the allegation contained in 
para. 14 (3) of the petition of S. O. Das & 
Co., on which the present proceedings were 
founded. That attitude on the part of the 
learned Counsel appearing for 8.C. Das & 
Co., puts the present case outside the mis- 
chief aimed at in Shephard v. Brand (5). 
Having said that however I feel bound to 
emphasise that the arbitrators would have 
been wiser had they avoided altogether a 
method of collecting their fees which laid 
them open to imputations of corruption— 
‘or at any rate prejudice—however unfound- 
ed such imputations might prove to be 
upon close examination, ' 

The last point taken ky Mr. Isaacs on 
behalf of the applicant is that set forth in 
para. 14 (4) of the petition. It is stated in 
these terms : 


“That the plaintiff fraudulently withheld the inspec- 
tion to the defendant of the Khatian or ledger books 
for the years 1923 and 1924 although the same were 
disclosed by the plaintiff in letter, dated 24th June 
1932, written by the plaintiff's Solicitors to the defen- 
dants'Solicitors and tendered and marked Ex. 10 in 
the arbitration proceedings in Suit No. 1291 of 1932. 
If the said ledger books were produced by the plaintiff 
the same would have disclosed the real state of affairs 
regarding the items on the debit side of the 
statement of account filed with the written statement 
between 8th April 1923 and 14th June 1923 and 
also between March 8,1924 and October 20, 192}, 
involving large sums of money advanced by the 
defendant to the plaintiff and the arbitrators could 
have come to the true findingsin theiraward. (5) The 
arbitrators should have directed the plaintiff to pro- 
duce the said ledger books but they did not do so.” 


Once more I would point out that what we 
are here concerned with is the award 
made inthe arbitration in Suit No. 421 of 
1932. It is therefore notopen to the pre- 
sent applicants to hark back, as it were, to 
anything that might have occurred in the 
course of the arbitration proceedings in 
Suit No. 1291 of 1932 In any event, how- 
ever, Mr. Isaacs was not able to say that in 
factany application was made to the arbi- 
trators for the production of the books the 
absence of which if they were absentis not 
complained of. Ifin fact Counsel or who- 
ever was appearing on behalf of 8. C. Das 
& Co. had made an application foran order 
that the other side should be directed to 
produce these books and that order had been 
refused, then perhaps there might have 
been something to be said of that position. 
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As far as I can see, however, there, is no 
evidence whatever to show that any attempt 
was made to compel the other side to dis- 
elcse these books. On this point Sham 
Chand Nandi in the affidavit made by him 
on behalf of Akshoy Kumar Nandi deposes 
as follows: 


Para. 11: 

‘I deny that the plaintiff withheld inspection of 
ledger books of the years 1923 or 1924 fraudulently 
or otherwise. The said ledgers were not disclosed 
in the affidavits of document of the plaintiff The 
said books were lostand could not be found. The 
plaintiff disclosed and gave inspection of the Jabda 
books (cash books) for the years 1923 and 1%2!. The 
entries in the ledger are made up from the Jabda I 
deny that the said ledger books, if produced, would 
have disclosed anything which could not be found in 
the Jabda books or that would have disclosed that 
any sum of money were ever advanced by the defen- 
dant to-the plaintiff or they would have disclosed the 
Teal state of the items onthe debit side of the state- 
ment of account between April 28, 1923, and June 14, 
1923, and between March 8, 1924 and October 20, 1924. 
The plaintiff disclosed all books and documents in hia 
possession and power relating to the matters in dis- 
pute in the two suits. The said ledgers for 1923-1924 
were referred to by mistake in the letter dated June 
24, 1694. The said letter was written before any 
search for the books was made by me under my 
instructions. A search for other books was made by 
me before the ‘list of documents disclosed in the 
afidavit and 1 found that they were missing 
havik been destroyed by white ants long ago or 

ost.” f 

In para. 12 he said : 

“Hefore the evidence began Mr Banerjee wanted 
inspection of the ledger books of 1923 and 1924, He 
was then told that those books were lost and could 
not be found Thereupon Mr. Banerjee proceeded with 
the reference. No complaint was made to the arbi- 
trators that the said books had been fraudulently or 
‘at all suppressed or any direction was asked for on 
proper materials for the production ofthe said books, 
The arbitrators could not have given any direction 
for the production of the said ledgers in view of the 
statements that they were lost and could not be 
found.” 

That account of what transpired before 
the arbitrators has not been seriously chal- 
lenged. Allthat Mr. Das in his affidavit 
in reply says about it so far as is really 
material is this : | 

“With reference to para. 12 of the said affidavit 
(i. e. the affidavit of Sham Chand Nandi) I state that 
the arbitratorsdid not direct the plaintiff to produce 
the ledger book forthe years 1923 and 1924 but 
allowed Mr. P. N. Banerji to cross-examine the 
plaintiff regarding the said letter as_ will appear from 
the following extract from the deposition of the 
plaintiff before the arbitrators,” 

And the questions are set out. 


Nowhere does he say that a formal appli- 
cation was made to the arbitrators and 
that such application was refused. There 
is therefore nothing in this last point made 
by Mr. Isaacs on behalf of the applicants 
which would justify me in interfering with 
the award of the arbitrators. As previously 
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stated, the second, third and fourth points 
set up by the applicants were in effect 
charge cf misconduct, against the arbi- 
trators, misconduct of course in the techni- 
cal sense. Those charges have not been 
made out, and subject to the observations 
I have thought fit to make with regard to 
the method in which the fees were paid, it 
would seem so far as one can judge upon 
the materials now before me that the 
arbitrators conducted the arbitration in a 
satisfactory manner. This application 
must accordingly be dismissed with costs. 
N. Application dismissed. 





MADRAS HIGH COURT 
Appeal Against Order No. 464 of 1932 
September 27, 1934 
CURGENVEN AND Corntsu, JJ. 
LAKSHMANAN OCHETTIAR Minor 
AND ANOTHER- -ÅPPELLANTS 


: versus 

CHIDAMBARAM CHETTIAR Mtnor 

AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr.4 (4), 11 (as amended by Madras High Court)— 
Applicability of 7.4 (4) to appeals—Court's power to 
grant exemption—Respondents having common interest 
~—Death of one—Failure to bring legal representatives 
on record—Exemption — Execution — Decree binding 
—Execuiing Court cannot enquire into appellate 
decree, 

Order XXII, r. 4 (1), Civil Procedure Ccde applies 
to appeals as well, as provided by r. 11 of the order. 
The power which the rule gives to the Court to 
grant exemption is, of course, only discrationary and 
probably it rarely will be exercised in the case of 
a single respondent. Where there are eeveral res- 
pondents whose interests are common, and some 
contest and others donot enter appearance, it is 
fairly safe to assume that the defence of the decree 
has been left in the hands of someon behalf of all. 
Therefore where on the death of one of the respondents 
the appellants fail to bring on reccrd his legal 
representatives, the Appellate Court hes jurisdic- 
tion to exempt their being brought on record and the 
appellate decree has the same force and effect as if it 
had been passed before he died. 

Obiter.—The Executing Court is not entitled to 
inquire into the validity ofthe appellate decrce. [p. 
174, col. 2.) 

[Case-law referred to.] 

Appeal against the order of ihe Court 
of the Subordinate Judge of Devakottai, 
dated October 24, 1932, in E, P. No. 105 
of 1932, in O. S. No. 22 of 1923. 

Mr. T, M Krishnasawmy Ayzar, for the 
Appellants. 

Mr. C. S. Venkatachariar, for the Res- 
pcndents. 

udgment.—The appeal arises out of 
execulion, proceedings taken in a suit filed 
to recover some property from a number 


of defendants. We are here concerned - 
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with the 9th defendant. With the others 
he contested the suit and it was dismissed 
with costs. The plaintiff appealed to the 
High Court, 8th defendant being implead- 
ed as the Sth respondent. On May. 2, 
1926, he was served with notice of the 
appeal but he failed to comply with the 
terms of the notice by entering an appear- 
ance within 30 days allowed. The appeal 
was disposed of in December 1920 and 
sometime in June 1927, while it was pending 
the 8th respondent died. Afterhis death 
three petitions were filed by the appellant 
in the appeal (1) to excuse the delay 
which had occurred (2) to set aside the 
abatement of the appeal, and bring on the 
legal representative of the 8th respondent, 
namely, the present lst appellant, as 
10th respondent and (3) to appoint his 


mother as his guardian, he being a minor. 


In disposing of these petitions the learned 
Judges, Philipps and Devadoss, JJ., passed 
an order in these terms “Under O. XXII, 
r. 4, Civil Procedure Code, no legal repre- 
sentative need be impleaded. The petitions 
are dismissed”. The appeal was heard in 
due course and the decree of the lower 
Court reversed, the appellate decree direct- 
ing the respondents to put the legal re- 
presentative of the plaintiff in possession. 
For the purpose of executing this decree 
a petition (E. P. No. 105 of 1932) was then 
filed praying that the present appellants 
might be added as legal representatives 
of the deceased $th defendant, and that 
has been ordered by the lower Court. 

That order is contested on the grounds 
that r. 4 (4) of O. XXII, Civil Procedure 
Ccde, has no application to appeals, that 
the learned Judges who passed their order 
under this rule had therefore, no jurisdic- 
tion to exempt the appellant from. the 
necessity to substitute the legal representa- 
tives of the deceased respondent and 
accordingly that the appellate judgment, 
having been pronounced against the dead 
Sth respondent, is not binding on his legal 
representatives, 

Rule 11 of O. XXII, provides for the 
application of the order to appeals, so far 
Unless therefore, there is 
something in the terms cf r. 4 (4) which 
precludes its application to appeals, there 
can be no doubt that, equally with a num- 
ber of other provisions of the Code which 
are in language adopted to suits, the 
intention isto apply a similar rule to both 
forms of proceeding. It is worth notice 
that a provision of somewhat analogous 
character, embodied in the provisos . to 
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r. 140f0. XLI, and enabling the Appel- 
late ‘Court to dispense with service of 
notice on respondents against whom the 
suit has proceeded ex parte, was introdu- 
ced into the Code at the same time as 
r. 4 (4) of O. XXII, Mr. T. M. Krishna- 
swamy Ayyar argued that it isnot possi- 
ble to apply this latter rule to appellate 
procedure. He contends that no such 
omission or default can be made by a 
respondent in an appeal as will correspond 
to that of a defendant “who has been 
declared ex parte, or who has failed to 
file his written statement or who having 
filed to appear and contest atthe hearing”. 
Such a respondent cannot be declared 
ex parte. He has nothing to do and cannot, 
therefore, commit default in doing any- 
thing, until the actual hearing cf 
the appeal. Even if he has failed to enter 
an appearance yet if he appearsin person 
or by pleader on the day of the hearing he 
must be heard. . f 

This is not, we thick, quite a correst 
view of the position of a respondent, at 
least in relation to proceedings before this 
Court. The procedure. , is specified in 
O. XLI (A) which modifies O. XLI of the 
Civil Procedure Code, r. 2 (2) of this 
order prescribes a period of 80 days from 
service of notice for entry of appearance 
by the respondent and filing by him of 
a memorandum of cross-objections, if any. 
Under r.. 3 if the respondent intends’ to 
appear and defend the appeal, ke shall 
within the period specified enter an appear- 
ance by filing in Court a memorandum of 
appearance. If he fails to enter an 
appearance within the time allowed and 
in the manner provided, he shail not be 
allowed to translate or print any part of 
the record. Failure, therefore, to appear 
may involve the exclusion of part of the 
record from consideration in appeal, so that 
even though a respondent who has not 
complied with these rules may be heard, 
he must do without such portions of the 
record as the appellant has not been 
interested to. print. He cannot have some- 
thing done for him the time for doing 
which is over. It appears to us that this 
is just the nature of the penalty attached 
to default by a defendant ina suit. Ifa 
defendant is ex parte O. IX,r.7 provides 
that he can only be heard in answer to 
the suit as if he had appeared on the day 
fixed for his appearance if he assigns good 
cause for his. previons non-appearnce. I£ 
he has failed to file a written” statement 
gr, having filed it has failed to appear and 
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contest at the hearing he cannot claim to 
go back to the staga reached before the 
default occurred. On the other hand, it is 
always open to him at any time after such 
default to appear and contest the suit in 
its remaining stages. No more than in an 
appeal, therefore, does any finality attach 
to a default of appearance in a euit. We 
think that the rule alike for suits and 
appeals, is grounded not upon some irre- 
vocable default ‘committed by the respond- 
ent before his death but upon the creation 
by his conduct, ofa reasonable expecta- 
tion that, had he survived the later stages: 
of the -suit or the hearing of the appeal, 
he would have remained ex parte. That- 
expectation seems to us to be at least as 
strong in the case of a respondent who has 
failed to put in an appearance within the 
time allowed asin the case of a defendant 
who forinstance has filed a written state- 
ment but has not appeared and contested 
at the hearing and has then died, The 
power which the rule gives to the Court 
to grant exemption is of course only dis- 
cretionary and probably it rarely will be 
exercised in the case of a single respondent. 
Where, as inthe present case, there are 
several respondents whose interests are 
common and some contest and others do 
not enter appearance. It is fairly safe to 
assume that the defence of the decree has 
been left in the handsof some on behalf 
of all. We think, therefore, that the 
learned Judges who passed the order under 
reference had jurisdiction to pass it, that: 
the appellate decree has the same force 
and effect asif it had been pronounced: 
before the &th respondent died and that: 
the order of the lower Court bringing onm 
(record?) his legal representatives must be’ 
confirmed. 

We have heard some further argument 
upon the question whether, assuming the, 
order to have been without jurisdiction so 
that the appellate decree would not bind 
the th respondent's heirs, the matter can 
be raised in execution, Since anything’ 
which we may now say on this point will 
be merely obiter, we do not propose to 
discuss the question at length. We have 
been referred totwo Privy Council cases, 
in which it is said objection has been 
allowed in execution tothe validity of the- 
decree. In Khiarajmal v. Daim (1) the 
question was whether the right of a mort- 
gagor to redeem was affected by certain 
sales in-execution under decrees in which 

(1) 32 O 296; 32 IA 23; 8 Sar, 181; 90 WN 201 | 
QALd 71,7 Bom LR LOLI 584 (PO), 
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he as a minor was not properly represent- 
ed, and it was held that he could proceed 
to redeem without taking any proceedings 
to get the sales and decrees set aside. 
The principle accepted was therefore that 
in a separate suit such a decree could be 
treated as a nullity, and nothing was 
said as to the power of an Executing 
Court to go behind the terms of the 
decree. In Wajid Ali Khan v. Puran 
Singh (2) the trial Court passed a decree 
for pre-emption. There was an appeal, 
and while it was pending one of the 
respondents (plaintiffs) died and the legal 
representatives were not broughton. The 
suit was dismissed in appeal and the 
defendant obtained restitution for posses- 
sion. The plaintiffs then contended that: 
by reason of the death of one of their 
number the whole appeal had ebated and 
that the appellate decree was a nullity. 
so that the defendant was not entitled to 
possession. It was held that the abate- 
ment was limited to the appeal against 
the deceased respondent’s interest and 
that the appellate decree did not bind 
his legal representatives, so that they 
were entitled to redelivery of possession. 
The point was not raised or decided whe- 
ther the validity of such a decree could 
be questioned in execution proceedings. 
Moreover, the proceedings were by way of 
restitution and it is at least doubtful 
whether the same principle would apply 
to them. So far as this Court is concerned, 
we have been shown: three decisions of 
Single Judges, Subramania Iyer v. Vythina- 
tha Iyer (3), Arunachalam Chetty v. Abdul 
Sobhan Sahib (4) and Govinda Nadar v. 
‘ Natesa Pillai (5). In the first of these 
Oldfield, J. and in the second Madhavan 
Nair, J., have accepted the principle that an 
Executing Court can satisfy itself whether 
or not a decree is a nullity for some such 
reason as improper representation. Jackson, 
J., has come to the contrary decision in the 
third case and in our judgment the 
opinions which he expressed are supported 
by the greater weight of authority, 
especially the two Calcutta cases Kalipada 


(2) 114 Ind. Oas. 601; A I R 1929 P O 58;561 4 
80; 51 A 267: 49 O L J141; 330 W N 3818; 29 L W 
423: (1929) M W N 220; (1929) A L J 85; 56 M L J 304 

P 


0, 
í (3) 31 Ind. Oas. 198; A I R1916 Mad. 656; 38 M 


82, 
*(4) 93 Ind. Oas. 356; A I R 1926 Mad. 429; (1926) 
M W N12% 23 L W 311;50M LJ 232, 
(5) 135 Ind. Cas. 314; A I R 1932 Mad. 7; 6IMLJ 
520; 34 L W 808; Ind. Rul. (1932) Mad. 74. 
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Sarkar v. Hari Mohan Dalal (6) and 
Gorachand Haldar v. Prafulla Kumar (7) 
and appear to ns in other respects to 
be more acceptable. We should therefore 
hold, if it were necessary, that the Execu- 
ting Court was not entitled to enquire 
into the falsity of the appellate decree 
passed against the deceased 8th respon- 
dent. 

We dismiss the appeal with costs. 

A.[D. Appeal dismissed. 

(6) 35 Ind. Cas. 858; A IR 1917 Cal. 844; 44 O 627; 
24.0 L J 375; 210 W N 1104. 

(7) 89 Ind. Cas 685; AIR 1925 Oal. 907; 53 0 168; 
42 O L J1; 290 WN 948 (FB). 
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TEK CHAND AND ABDUL RASHID, JJ. 

NARAIN SINGH—PLAITNTIFF— 
APPELLANT 
versus 

Musammat CHAND KAUR AND ANOTHER — 
DEFENDANTS— RESPONDENTS < 

Custom (Punjab) — Succession —Jats of Jullumdur 
District ~Self-acquired property—Riwaj-i-am, correct- 
ness of —Daughter, if excludes collaterals—Riwaj-i-am, 
presumption—Entry opposed to general custom and 
affecting rights of females—Rebuttal—Quantum of 
evidence necessary. 

Amongst the Jats of the Jullundur District a daugh- 
ter is preferred to collaterals in the matter of succes- 
siom to the self-acquired property of her father, and the 
riwaj-i-am of Jullundur District does’ not contain 
a correct statement of custom prevailing among Jats 
sofar as self-acquired property is concerned 

The quantum of evidence necessary to rebut the 
presumption arising from the entries in the rtawj-t& 
am would vary with the facts and circumstances of 
each case. Where the riwaj-t-am lays down a 
custom which is in consonance with the general 
agricultural custom of the province, very strong 
proof will have to be produced to displace this 
presumption, but where this is not the case and the 
custom recorded in the riwaj-i-am is opposed to the 
rules generally prevailing, the presumption will be 
considerably weakened. Again, where the riwaj-i- 
am affectsadversely the rights of females who have 
had no opportunity whatever of appearing before the 
Revenue Authorities, the presumption will be weaker 
stil], and only afew instances might suffice to rebut 
it. Khan Beg v. Fateh Khatun (2), relied on. 


F.C. A. against a decision of the First 
Class Sub-Judge, Lyallpur, dated May 20 
1931. ; 


Messrs. Fakir Chand and Iqbal Singh, 
for the Appellant. 


Lala Badri Das, R. B., ‘and Messrs. J. L. 
Kapur, Vishnu Datt and M. C. Shukla, for 
the Respondents. 
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“Abdul Rashid. J.—The following pedi- 
gree-table will be helpful in understanding 
the facts of this case: 
NA SINGH 


| l 
‘Musammat Bholi=Jiwan Singh— Narain Singh, 


f Musammat Chand- plaintif. 
Musammat kuar, defend- 
Chinti. ant No.1 


| 
Daughter Musammat 
Gurbansi, defendant 


0. 4 

“Jiwan Singh, a Dosanjah Jat of village 
Dosanjah Kalan in the Phillaur Tahsil of 
the Jullundur District, migrated to the 
Lyallpur District, and acquired proprietary 
rights in -two squares of land there. He 
died, leaving him surviving two widows, 
namely, Musammat Bholi and Musammat 
Chand Kaur, and two daughters, Mus- 
ammat Chinti and Musammat Gurbavsi. 
Upon his death, his land devolved on the 
two widows on the usual widow's estate, 
in equal shares. Musammat Bholi died 
several years before the institution of the 
present suit and thus the entire land was 
mutated. in the name of Musammat 
Chand Kaur. On June 29,1929, Musammat 
Chand Kaur made a gift of the entire land 
in her possession in favour of her daughter 
Musammat Gurbansi, defendant No. 2, thus 
depriving her step-daughter Musammat 
Chinti. OnJanuary 4, 1930, Narain Singh 
instituted a suit against Musammat Chand 
Kaur and Musammat Gurbansi for a 
declaration to the effect that the gift made 
by defendant No. l'in favour of defen- 
dant No.2 was null and void and shall 
not affect his reversionary rights after the 
death of the donor. On May 13, 1930, 
Musammat Chinti instituted a similar suit 
and made Narain Singh, Musammat 
Chand Kaur and Musammat Gurbansi de- 
fendants in the case. Her allegations 
were that she was entitled tc inherit one- 
half of the estate of her father, and 
that Musammat Chand Kaur, her step- 
mother, .had no right to make a gift of 
the entire estate in favour of Musammat 
Gurbansi. Both these suits were tried 
together, and were disposed of by one 
judgment by the Subordinate Judge. The 
suit of Narain Singh was dismissed, on 
the ground, that amongst Dosanjah Jats 
of village Dosanjah, daughters were entitled 
to succeed to the self-acquired property 
of their father in preference to collaterals, 
and that Narain Singh had, therefore, no 
locus standi. to challenge the gift made by 
Musammat Ohand Kaur. In the other case, 
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Musammat Chinti was given a declar- 
atory decree to the,effect that the gift 
made by Musammat Ohand Kaur in 
favour of her daughter Musammat Gur- 
bansi shall not affect her reversinary rights 
after the death of the donor. Narain 
Singh has preferred two separate appeals 
to this Court, one from the decree dis- 
missing his suit (First Appeal No. 1449 of 
1931}, ‘and the other against the decree 
passed in favour of Musammat Chinti by 
the trial Court (First Appeel No. 2025 of 
1931). Both these appeals can be con- 
veniently disposed of by one judgment. 
The sole question for dertermination in 
these appeals is, whether Musammat Gur-' 
bansi and Musammat Ohinti, daughters of 
Jiwan Singh, the last male-holder, are 
entitled to exclude Narain Singh from 
succession to self-acquired property of 
their father Jiwan Singh. In view of 
the entries in the riwaj-i-am of the 
Jullundur District, the onus of proving 
that they are entitled to succeed in pre- 
ference to Narain Singh, was placed on 


the daughters. They have produced the’ 
following evidence in support of their 
claim : — 


1. Exhibit D-5. One Kartar Singh Jat, 
who belonged to the Jullundur District, 
and had settled in the Lyallpur District, 
died and the land acquired by him was 
mutated in the name of his widow 
Musammat Kishen Kaur. In 1927, Mus- 
ammat Kishen Kaur gifted the property 
to ber daughter Musammat Pritoo. The 
collateralaof Kartar Singh in the second 
degree, namely, Hari Singh and Bakh- 
shish Singh, objected, but the mutation 
was sanctioned in favour of the daughter. 
The collaterals did not file any 
appeal against the order of mutation, nor 
do they appear to have contested the 
claim of the daughter by means of a civil: 


suit. ; 


2. Exhibit D-9. This is a copy of a 
judgment of the District Judge, Jullundur, 
dated December 12, 1929, and relates to 
Jats of the Nawanshahr Tahsil. The gift 
made by the widow in favour of the 
daughter was upheld by the trial Court, 
and before the learned District Judge, 
Counsel for the collaterals conceded that 
the plaintiffs were not entitled to challenge 
the gift asthe property which formed the 
subject-matter of the suit, was the self- 
acquired property of Jaimal, „and, the 
plaintifs who were collaterals in the. 
fourth degree, had no right to succeed to 
this property. na 
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3. Exhibit D-13. This is a judgment 
by the District Judge of Juliundur and 
refers to the Jats of Phillaur Tahsil. It 
was held, in this case, that ths daughter 
was entitled to succeed tothe self-acquired 
‘property of her father in preference to 
collaterals. The brother of the last male- 
holder, in this case, had consented to the 
gift in favour of the daughter, while 
remote collaterals challenged the gift and 
failed. The gift was made by the widow 
in favour of her daughter. 

Besides these three instances which 
relate to the Jats, there are three other 
instances which relate to Arains of the 
.Jullundur District, Exhibit D-3 is 
a case of Arains of Nakodar Tahsil, 
and in this case the collaterals of the 
third degree were excluded by the daughter, 
Exhibit D-8 also refers to Avraixs of 
Nakodar, and in this instance collaterals 
of the second degree were excluded bya 
daughter in succession to the self-acquired: 
property of her father. Exhibits D-10 and 
11 relate toa case where amongst Arains 
of the Phillaur Tahsil, collaterals ,of 
the third degree were excluded by a 
daughter from succession to the self- 
acquired property of her father. 

The answers to Questions Nos. 45-A and 
45-B in the riwaj-i-am are in general 
terms and relate to all the agricultural 
tribes of the District. In these circum- 
stances, the three Arain instances are also 
of some assistance to the daughters in 
discharging the onus that lay on them, 
in view of the entries in the riwaj-i am. 
Iam of the opinion that the daughters 
in the present case have established that 
the riwaj-t-am of the Jullundur District 
does not contain a correct statement of 
the custom prevailing in the tribe to 
which the parties belong, so far as self- 
acquired property is concerned. 

In Sultan v. Sharfan (1) four instances 
in favour of the daughter against one 
instance in favour ofthe collaterals were 
considered quite sufficient to discharge 


the onus that lay on the daughters in view. 


of the entries in the riwaj-i-am in favour of 
the collaterals. In Khan Peg v. Fateh 
Khatun. (2), it was remarked that the 
quantum of evidence necessary to rebut 
the presumption arising from the entries 
in the riwaj-i-am would vary with the 
facts and circumstances of each case. 


wv 111 Inf. Cas. 816; 10 Lab. £49; AIR 1928 Lah, 
wey 


(2)-185-Ind. Cas, 769; 13-Lah, 276; 32 P L R890; - 


A I R 1932 Lah, 157) Ind, Rul, (1992) Lah,.161. 
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“Where the riwaj-i-am lays down. a custom which 
is in consonance with the general agricultural custom 
of the province, very strong proof will have to be -` 
produced to displace this presumption, but where , 
this is not the case and the custom recorded in 
the riwoj-iam is opposed to the rules generally 
prevailing, the presumption: will be considerably 
weakened. Again, where the riwaj-i-am affects 
adversely the rights of females who have had ‘no 
opportunity whatever of appearing before the Revenue 
Authorities, the presumption will be weaker still 
and only a few instances might suffice to rebut it.” 
In view of the observations quoted 
above, the onus on the daughters in the 
present case.. was light, and they have 
amply discharged it by producing six 
inustaneces, three of which relate to the. 
Jats of the Phillaur Tahsil. 
On behalfof the appellant, reliance was- 
placed on the following instances :— te 
l1. Narainiv. Bhag Singh (3). It was held: 
in this case thatthe daughters had failed- 
to prove that by custom among the’ 
Kambohs of Nakodar Tahsil, Jullundur' 
District, daughters excluded collaterals cf: 
the third degree in regard to the self- 
acquired property of their father, contrary: 
to the entries in the riwajiam of the: 
Jullundur District. It was, however,‘ 
observed in this judgment that the daugh- 
ters had not succeeded in producing a 
single instance of Kambohs of Nakodar’ 
where a daughter had succeeded in the 
presence: of near collaterals even to the- 
self-acquired property of her father. This: 
rulings is, therefore, not of much assistance’ 
to the appellant. A 
2, Exhibits P-2 and 3. One Lal Singh- 
owned occupancy rights in certain land.’ 
He died and his occupancy rights were’ 
mutated in favour of his widow Musammat' 
Bachant Kaur, and on her death the- 
occupancy rights were mutated in favour’ 
of his collaterals to the exclusion “of his- 
daughter. The order of the Settlement’ 
Officer, however, shows that this case was’ 
decided under s. 21 of the Collonization 
of Government Lands Act. This instance’ 
is, therefore, not of much value to the’ 
collaterals. - & 4 i 
3. Exhibit P-4. This is & copy of a 
judgment of Lala Ishar Das, Sub-Judge;: 
Jullundur, dated December 15,1930, where~ 
in he held that amongst Jéits of Phillaur’ 
Tahsil, near collaterals were entitled to. 
exclude the daughter of the last male-holder.' 
On appeal by the. daughter, the case was 
remanded by the learned District Judge,’ 
and it was still pending at the time when’ 
judgment was delivered by the trial Court’ 


(3) 149 Ind, Oas. 962; 15 Lah, 586; A I R 1934 Lab. 
260; 6 R.L.767; 26P UR 5 ka a. 
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in the present case. It 
both Counsel that the 
compromised the case, 

The oral evidence produced by both 
parties is valueless, The witnesses produced 
by the daughters deposed that daughters 
inherited the self-acquired property of 
their father to the exclusion of. near 
collaterals, while the witnesses produced 
by Narain Singh supported the entries 
in the riwaj-i-am. 

On a consideration of the entire evidence 
both oral and documentary, I am of 
opinion that there are six instances in 
favour of the daughters supported by 
reliable documentary evidence, while there 
is not a single well established instance 
wherein amongst the Jats of the Jullundur 
District a daughter was excluded by 
near male collaterals in succession to the 
self-acquired property of her father. . 

For the reasons given above, I hold that 
both the cases were correctly decided by 
the learned Subordinate Judge, and I 
would, therefore, dismiss both these appeals 
with costs. 

Tek Chand, J.—I agree. 

D. Appeal dismissed. 


was stated by 
parties have since 


ALLAHABAD HIGH COURT- 
First Civil Appeal No. 12 of 1932 
March 28, 1935. 
NIAMAT-ULLAH AND ALLSOP, JJ. 
JAWAHAR RAM AND OTHERS— 
PLAINTIFFS— APPELLANTS ` 
versus 
JHINGURI LAL «xp orarrss— 
DEFENDANTS AND OTHERS~ PLAaINTIFFS— 
RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art. 116—Suit by 
vendee for return of consideration money due to want 
of title in vendor—Limitation— Held, on facts that 
time began to run from the time of decree of trial 
Court finding that vendor could not transfer pro- 


erty. 
NEH 116 of the First Schedule to the Limitation 
Act is applicable to a suit for compensation bya 
vendee who has been deprived of the property pur- 
chased by him in consequence of a defect in the title 
of the vendor. |p 178, col, 2.] 
The-sons impugned the sale deedexecuted by 
their father onthe ground that the property which 
-it purported to convey belonged to the joint family 
of which the plaintiffs and the vendors were members 
and thatthere was no legal necessity for the 
alienation, The suit was decreed by the first Court 
on January 3', 1924. Delivery of possession was 
taken by the successful plaintifis on February 27, 
1921.. Part of the land included in the shares was 
under the cultivation of the vendees who did not 
vacate it. Disputes arose between the sons of defen- 
dant’No, Land the vendees, which led to proceedings 
“under s, 145° Criminal Procedure Oode, These. pro- 
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ceedings resulted in favour of the vendees, and the 
sons had toinstitute another suit for possession in 
respect of the plots which had remaired in possession 
ofthe vendees in spite of the symbolical delivery 
of possession. From the decree obtained by the sons 
in the Court of first instance the vendees had ap- 
pealed to the District Judge, who dismissed it on 
January 19, 1926. A second appeal to the High 
Court was dismissed on October 31, 1922, A Letters 
Patent Appeal was likewise dismissed on June 2, 
1930, Relying on the covenant in the sale deed, which 
contained a clause, “if by reason of the act of us, the 
executants, or the omission of us, the executants or 
our heirs, any sort of defect is found in respect of the 
share sold and it is interfered with, the vendees shall 
have the power to recover the whole of their sale 
consideration”, the vendees sued for return of the con- 
sideration money: , 

Held, that the proper Article applicable was Art. 116 
Limitation Act, and that the ‘plaintifi's cause of 
action wascomplete when the first Court found that 
the vendors had no power to sell and the vendees 
were dispossessed. Subsequent affirmance of the 2 
decree-of the trial Court could not give a fresh 
starting point. The fact that the vendees managed to 


. Tetain actual possession of part of the land included 


in the vended property in’‘spite of delivery of posses- 
sion could -not save limitation. [p. 180, col. 1 ] 
[Oase-law considered ] 


F. O. A. from the decision of the Subordi- 


“nate Judge, Gorakhpur, dated August 31 


1981, : 


Mr. Haribans Sahai, for the Appellants, 
Mr. S. B. Johari, for the Respondents, 


Judgment.—This appeal has arisen 
from a suit brought by the appellants for 
refund of the price paid by them for a - 
zamindari share in two villages to de-. 
fendant No. 1 and his deceased brother 
Mahadeo Prasad, who executed a sale- 
deed on April 15, 1907, in favour of some 


-of the plaintiffs and the predecessors of 


the others., The principal question which 
arises in appeal is whetherthe suit has 
been rightly held by the lower Court to be 
barred by’ limitation.. 

The plaintiffs were deprived of the prop- 
erty conveyed by the aforesaid sale-deed 
in consequence ofa decree for possession 
obtained by the sons of defendant No. 4 
in Suit No. 69 of 1923. The sons impugned 
the sale-deed executed by their father and 
Mahadeo Prasad on the ground that the 
property which it purported to convey 
belonged to the joint family of which the 


-plaintiffs of that suit and the vendors were 


members and that there was 
necessity for the alienation. The suit wa; 
decreed by the first Court cn January 
31,1924. Delivery of possession was taken 
by the successful plaintiffs on Kebruary 
27,1924. Part of the land included in the 
shares was under the cultivation of the 
vendees who-did not vagate it, . Disputeg 
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arose between the sonsof defendant No. 1 
and the vendees, which led to proceedings 
under s. 145, Criminal ` Procedure Code. 
These proceedings resulted in favour of 
the vendees, andthe sons of -> defendant 
No.1 had to institute another suit for pos- 
ession in respect of the plots which had 
remained in possession_of the vendees in 
spite of the symbolical delivery of posses- 
sion. It is not disputed that the vendees 
retained possession of such plots till a 
time within six years befo- ethe institu- 
tion of the present suit, which was brought 
on June 30, 1930. From the decree obtained 
by the sons in the Court of first jin- 
stance the. vendées had appealed to the 
District Judge who dismissed it on Janu- 
ary 19, 1926. A second: appeal to the 


High "Court was dismissed on October 
3], 1928. A Letters Patens Appeal 
was likewise dismissed on June 


2, 1980. It would be seen that the pre- 
sent suit is within six years from the 
judgment ‘ofthe District Judge and the 
judgments of the High Court in second and 
the Letters Patent appeals, and from the 
time when they finally lost possession of 
the plots . actually cultivated by them. 
It was, however, brought more than six 
years after the decree of the first Court 
‘and after the ‘dakhal dehani’ in respect 
‘of ‘the shares in dispute. The controversy 
_ between the parties relates to the start- 
ing point of limitation. The present 
‘suit must be held tobe barred, which- 
-ever Article of limitation mentioned in 
.the course of the arguments (Arts. 62, 97, 
‘116 and 120) be considered to ke appro- 
‘priate, if time is taken to have run from 
:the date of the decree of the trial Court 
or the date of delivery of possession.” If 
on the other hand, time be reckoned from 
-the decree of any of the Courts of Appeal, 
‘the suit is in timeif Art. 116 is applicable. 
‘If the period of limitation be reckoned 
from the final judgment ofthe High Court, 
-ihe suit is in time whichever Article refer- 
-red to be applied, 


. To determine the proper articleof the 
Limitation Act applicable to the circum- 
stances ofthe case and the starting point 
thereunder, the nature of the plaintiffs’ 
claim has to be. examined. The plain- 
„tiffs claimed refund of the price and 
` damages basing.their claim cn a covenant 

e contanedin the sale-deed, dated April 15, 
1907, Which runs as follows:— 
Now we, the executante, or cur heirs, neither 


“ave nor shall have any concern or ecnnectiun 
with the shares sold, lf in future we, the execut- 
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-immoveable property. 
‘anything in thé express covenant overrid- 
‘ing the implied‘covenant, the latter-would 


A 604; (1920) A-L J 653; Ind, Rul. 
489, ~- - 
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ants,or our heirs, bring any sort of “claim in 
respect of the thing sold, it shall be false and 
illegal. If by reason of the act of us, the exe- 
cutants, or the omission of us, the executents or 
our heirs,any sort of defect is found in respect 
of the share sold and it is interfered with, the 
vendees shall have the power to recover by proper 
means the whole of their sale consideration from 
our house and movable and immovable -pro- 
perty. g 


The plaintiffs are -also entitled to rely 
on theimplied covenant imported -into 
every sale-deed by s. 55 (2), Transfer of 
Property- Act, whereby the seller shall 
be: deemed to contract with the buyer 
‘that the interest which the seller professes 
to transfer tothe buyer subsists and 
that he has powerto transfer the same. 
The implied covenant is, however, less 
comprehensive than the express covenant 
quoted above as if also includes the under- 
taking which, by force of Statute, is-part 
of, every contract of sale in respect ‘of 
‘If therehad been 


The 
| from any such com - 


have been duperseded to that extent. 
present case is free 


-plication. 


It has been kalai in numerous cases that 
Art. 116 of the First Scheduleto the Indian 
Limitation Act is applicable to a suit for 
compensation by a vendee who has been 
deprived of the property purchased. by him 
in consequence of a defect in the title of 
the vendor. See, for instance, Muhammad 
Siddiq v. Muhammad Nuh (1) in’ which a 
largë number ` ofcages are referred to and 
discussed. In certain cased a distinction 
has been drawn` between cases in which 
a vendee is dispossessed and those in which 
he was unsuccessful in obtaining possession. 
To the latter . class of cases. Art. 97 has 
been held to’ Be more appropriate. We are 
of opinion that, having regard to theframe 
of the piefent suit; it cannot be regarded 
otherwise than asa suit for compensation 
for breach of a contract in writing and 
registered, and that Art. 116is applicable. 
The plaintiffs charge the defendants with 
a breach of warranty of title and.of 
covenant for quiet enjoyment. The 
measure of ecmpensation isclaimed to be 
the price paid by them together with out-of- 
pecket expences incurred in defending their 
title. The covenant contained in the ae 
deed, of which the breach is complained, 
expressly referredto inthe plaint. 

‘lhe material question to determine is 


(1) 124 Ind. Cas. 185; A I R 1930 All. 771; 52 
(4930) “All 


an -9 
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the starting point of 
cording 


limitation. Ac- 
to the language of Art. 116 read 


with Art. -115, it is clearly the time when: 


the contract, of which the breach is com- 
plained of, was broken. According to the 
covenant, on which the plaintiffs’ claim 
rests, they are entitled to compensation 
if any sort of defect is found in res- 
pect of theshare sold and it is inter- 
fered with. It was found by the trial 
Court in the suit by the sons of defend- 
ant No. 1 that there was no legal necessity 
for the sale, which the vendors were not 
empowered to make according to Hindu 
Law. The vendees’ possession was inter- 
fered with when delivery of possession was 
given tothe successful plaintiffs of Suit 
No. 69 of 1923. It is argued that the 
plaintiffs’ cause of action did not arise 
until both contingencies happened, that 
is, defect was found in the title of the 
vendore and possession of the vendees was 
interfered with, and that it cannot be said 
that the defect was found until the 
High Court finally decided that the sale 
was invalid. Reliance is placed on 
Sarvothama Row v. Chinnasami Pillai, 
(2) which was a suit by the vendee 
for compensation after his suit for 
possession was dismissed by the first Ap- 
pellate Court andthe High Court, though 
it had been decreed by the trial Court. ‘The 
learned Judges apparently applied Art. 97 
of the Limitation Act, and took the judg- 
ment of the High Court as the terminus a 
quo. The suit would have been barred if 
limitation had been reckoned from the 
date ofthe judgment of the first Appellate 
Court. The case is certainly an authority 
for the view thatthe limitation runs from 
the date of thefinal decision of the High 
Court. The learned Judges observed 
that . 

“ “It was only when it was finally determined 
that the sale by the plaintiff's vendor could not 
take effect against the sale by the manager that 
the former sale became infructuous, consequently 


it was only then that the consideration fail- 
ed.” 


The same view had been taken by the 
Madras High Court in an earlier case, 
Rajagopalan v. Somasundara Thambiran 
(3) wherein it was held in similar circum- 
stances that : 
‘ “Where, as in the present case, a man has 
been dispossessed by suit, it would, in our 
opinion, be equally unreasonable to require him 
to sue for relieffounded on such dispossessioo 
before the date of the final ecree under which 

(2) 49 Ind, Oas. 729; 42: M 507; 36 MLJ 157; 9 L 
W 379; 25 M L T 291; (1919) M WN 432. 

(3) 30 M 316; 17 M L 149, 
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he was dispossessed. The dispossession in exe- 


cution of the decree of the Oourt of first in- 
stance was not final but subject to the result 
ofan appeal, and the effect of filing of the appeal, 
was to re-open the question of his right to posses- 
sion and make it once more sub judice pending 
the decision of the appeal. If the appellant had 
succeeded, his dispossessiun under the decree of 
the Court of first instance would have been dis- 
regarded for purposes of limitation, and he would 
have been held to have been in possession through- 
out.” 


In asomewhat hard case like the one 
before us, the reasoning on which the 
decision of the Madras High Court pro- 
ceeds is attractive. The existence or 
absence of legal necessity is highly con- 
troversial in many cases of alienations by 
the manager of a joint Hindu family, 
and the vendee may honestly believe 
that an adverse decision given by the 
trial Court is erroneous and is likely to 
be reversed in appeal. It is but reason- 
able that he should have an opportunity 
of challenging it by an appeal to a 
higher Court. At the same time, it should 
be bornein mind that the period of six 
years is sufficiently long to enablea ven- 
dee to fight out his case inthe Courts 
of appeal and at any rate, in the first 
Court of Appeal, which is the last Court 
0 far as facts are concerned. The 
ground on which the Madras view proceeds 
is, to our mind, negatived by a dictum 
of their Lordships of the Privy Council 
in Juseurn Boid v. Pirthichand Lal 
(4). The facts of that case are not 
similar, but the argument repelled by 
their Lordships isthe same as put for- 
ward before us and as was given 
effect to in the two Madras cases cited 
above. The question before their Lord- 
ships was whether failure of consideration 
occurred when an adverse decision was 


„given bythe trial Court or when it was 


affirmed by the High Oourt. 
ships said: 
“But by the decision 


Their Lord- 


in the first suit, No. 248 
of 1v04, the sale was reversed in its entirety 
and for all purposes irrespective of the dec- 
rees in the three later suits, so that ifthe re- 
versal of the sale is the cause of action, the 
only question is whether time began to run, 
asthe plaint alleges, from August 3, 1906, the 
.date of the appellate decree, or as the defend- 
ant-respondent contends,from August 24, 1905, the 
decree in Suit No, 248 of 
1904”. 

(The decree of the first Court had been 
affirmed in appeal), 

“Both Oourts have held that the failure of con” 

(4,50 Ind. Uas. 444; 46 O 670 at pp. 678,079; AIR 
1918 PO 151; 17A L 514; 36 ML J 557; BOW N 
721; 21 Bom. L R 632; (1919) MW N 258; 300 
LJ71; 25M L T 131; 10 L: W 416; 46 I A 52 
(PO) - Tia det `` 
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sideration was at the date of the first Court's 
decree, Their Lordships feel nc doubt that as 
between these two decrees this is tke correct view 
for whatever may be the theory under other 
systems of law, under the Indian law | and pro- 
cedure an original decree is not’ suspended by 
presentation of an appeal, nor ‘is its ‘operation 


interrupted where the decreecnappeal is one of 
dismissal.” : 


It is clear to us that this dictum runs 
counter tothe reasons on whichthe deci- 
sion of the Madras High Court is founded. 
Their Lordships do not recognize that in 
India the controversy, set at rest by the 
decree of the first Court, is again sub 
judice, if an appeal is presented, so as 
toinerrupt the operation of the decree ap- 
-pealed from where itis affirmed in ap- 
peal. It may be otherwise where it is 
reversed or interfered with on appeal. In 
the case before us it was found by the 
-Court of first instance that the sale was 
invalid, and effect was given to its dec- 
ree by delivery of possession. The 
vendees either did not apply to the 
Courts of Appeal for stay of execution, 
or they applied but were unsuccessful. 
In either case, the decree of the trial 
Court remained operative throughout the 
litigation which was carried up to the 
High Court. We think that the plaintiff's 
cause of action was complete when the 
first Court found that the vendors had 
no power to sell and the vendees were 
dispossessed. Subsequent affirmance of 
the decree of the trial Court cannot give a 
fresh starting point. The fact that the 
‘vendees managed to retain actual posses- 
sion of part of the land included in the 
vended property in spite of delivery of 
‘possession cannot save limitation. They 
were deprived of the shares sold by de- 
livery of possession. If, in disregard to 
the processof law, they retained posses- 
sion of the ‘sir’ and ‘khudkasht’ cultivated 
by them and had to part with it later 
on, it cannot be relied on as showing 
that their cause ofaction accrued long 
-after the delivery of possession. The 
covenant, on which the plaintifs’ suit is 
based, gives them a right to sue when 
“interference” with their possession occurs. 
It cannot be said that no interference 
occurred when delivery of possession was 
taken by the successful plaintiffs of Suit 
No. 69 of 1923. The breach of the cove- 
enant under the law takes place when 
interfesence falling short of complete 
dispossession occurs, for it follows another 
contingency contemplated by the covenant 
namely, “defect is found", We think 
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that the finding of the Court of first in- 
slance in the suit brought by defendant 
No. 1, followed by delivery of possession, 
which at least amounts to interference 
within the meaning of the covenant, made 
time running against the plaintiffs under 
Art. 116, Limitation Act. i 

Articles 62 and 97 were referred to in 
the course of the arguments and relied 
on by the respondents. These Articles 
provide shorter periods of limitation and, 
if they be applied,the plaintiffs’ suit 1s 
barred, but for the reasons already stated 
we do not think they can apply having 
regard to the circumstances and the frame 
of the present suit. It was faintly sug- 
gested on behalf of the appellants that 
Art. 120 is applicable, as no other 
Article is appropriate. As we hold that 
Art.116 is applicable, the residuary Art. 
120 cannot apply. A 

The result is that this appeal fails, an 
is dismisssd with costs, $ 


D. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 399 of 1931 
November 20, 1934 
BTAPLES, A. J. C. 
MADHORAM LALA AND oTHERS— 
DEFENDANTS— APPELLANTS 
versus 
Tas SECRETARY or STATE FOR 
INDIA—PLAINTIFF—RESPONDENT 


Ownership—Mazim—Cujus est solum ejus est ' 
usque ad inferos—Ownership of water, if implies 
ownership of land under water—Right of water— 


Easement —Riparian owners—Owners of opposite 
Banks own soilup to middle of stream — Civil Pro- 
cedure Code (Act V of 1908), s. 11—Former decision 
against Municipality—Government not claiming 
under Municipality nor litigating under same title— 
Decision, if binds Government in subsequent suit. — 

As regards ownership, the ordinary law is “ cujus 
est solum ejus est usque ad inferos", and ownership 
of water ina pond or tank, whether natural or arti- 
ficial, would usually imply ownership of the land 
under the water. s ; 

Ownership of water, if separated from ownership 
of the land upon which the water rested, would be 
no more than a right of easement to keep water upon 
another person'sland and would not really be owner- 
shipat all. Consequently, there is no basis for tke 
distinction between rights over the water in a tank 
and the land underneath the water. [p. 1€2, col, 
2 

Ja the case of riparian owners the owners ofthe 
opposite banks of a river each own the soil of the 
river upto the middie of the stream: usque ad 
medium filum aquae, Thus ownership is recognised 
not only in the water, butalso inthe land under 
the water, ; > : } ; 

e 
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Where the Municipality was not acting as the 
agent of the Government but had a delegated 
authority from Government to manage certain tanks, 
a decision ina former suit against the Municipali- 
ty cannot bind the Government as the Municipality 
were not the owner of the tanks and the Govern- 
ment was not party to the former suit and Govern- 
ment could not be said to claim under the Municipal 
Committee, nor wasthe Municipal Committee liti- 
ane under the same title as the Government. [p. 181, 
col. 2. 4 


S. O. A. against the decree in Civil 
Appeal No. 1 of 1931 in the Court of the 
Additional District Judge, Bhandara, dated 
March 7, 1931, arising out of the decision 
in Civil Suit No. 132 of 1929 in the Court 
of the Sub-Judge, Second Class, Bhandara, 
dated October 25, 1930. 

Mr. D. N. Choudhuri, R. B., for the Ap- 
pellants. 

Mr. V.M. Jakatdar, for the Respondent, 

Judgment.—The appellants are the 
malguzars of Mouza Paoni in the Sakoli 
Tahsil of the Bhandara District. The 
respondent is the Secretary of State for 
India, who brought a suit for a declara- 
tion that Government was the owner of 
eight tanks in the village and for an 
injunction restraining the appellants from 


`. taking soil from the bed of the tanks or 


leasing the right to take out ithe’ soil 
in future. The suit was dismissed in the 
trial Court, but on appeal the 
Additional District Judge set aside the 
decree and granted the plaintiff-respond- 
ent a declaration and injunction as prayed 
for. The defendants have now preferred 
this second appeal. 

The facts are all established and admit- 
ted, and the only questions at issue are 
whether the tanks belong to Government 
or to the malguzar and, secondly, whether 
the decision in a former suit between the 
appellants and the Municipal Committee 
of Paoni operates as res judicata against 
the respondent. 

I will take the question of res judicata 
first, because great stress was laid on that 
question by the learned Counsel for the 
appellants. It appears that formerly the 
tanks were managed and controlled by the 
Municipal Committee of Paoni, but that 
the malguzars, when the water in the 
tanks dried up, used to take earth out 
of the bed of the tanks and used to lease 
the right to doso. The appellants brought 
a suit in 1924, Civil Suit No. 254 of 
1924, for damages and for an injunction 
against the Municipal Committee on the 
ground that they had the right to take 
or lease or give the earth from thetanks 
to the Kumhars, and that the Municipal 
Committee hed been selling the earth 
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without any right. They obtained a decree 
in the tial Court and ° that decree was 
confirmed hy the District Judge, whilst a 
Municipal Com- 
mittee was. also dismissed by Kinkhede, 
A. J.O. in this- Court on November 30, 
1927. After that the Secretary of State 
brought the present suit, Civil Suit 
No. 182 of 1929. It is now contended by 
the learned Counsel for the appellants 
that the decision in the former litigation 
operates as res judicata, as the Municipal 
Committee was only acting as the agent 
of the Secretary of State or Government 
in managing the tanks and that, there- 
fore, the matter would come within the 
definition of s. 11 of the Civil Procedure 
Code. In support of this contention a 
reference was made to Secretary of State 
for India v. Tatyasaheb Holkar (1), but I 
think that decision is really against the 
appellants’ contention, because it has been 
held there that the suit was not 
barred by. res judicata, as the Secretary 
of State was not a party to the former 
proceedings. The same reasoning would, 
I think, apply to the present case. The 
Municipal Committee was not acting in 
any way as the agent of Government, but 
they had a delegated authority from 
Government to manage the tanks and 
they were acting under that authority. 
It is clear that the Municipal Committee 
itself is not the owner of the tanks, and 
it was really only a sort of a lessee of 


Government, Clearly, then, Government 
cannot be said to claim under the 
Municipal Committee, nor was the 


Municipal Committee litigating under the 
same title as Government, This fact was 
realised by Mr. Kolhatkar, the District 
Judge who heard the first appgal in the 
former suit, and it may be noted that 
there was a preliminary issue in that 
suit whether Government wasa necessary 
party, and it was held that it was not. 
That finding was upheld by the District 
Judge, Mr. Kolhatkar, in para. 5 of his 
judgment, and it; was again held by 
Kinkhede, A.J. C. in the second appeal 
that Government not being a party to 
the sult, its rights must remain unaffect- 
ed by the decision arrived at. I hold, 
therefore, that the finding in the former 
suit cannot operate as res judicata, 

A further contention was raised by the e 
learned Counsel for the appellants that, 
even if the judgment in ths former suit 
was not res judicata, still it would be a 


(1) 140 Ind. Oas. 171; 55 B 501; A IR 1932 Bom, 
386; 34 Bom. L R 791; Ind. Rul. (1932) Bom, 571, 
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. judgment in rem and admissible jn evi- 
dence under s. 13 of the Evidence Act. I 
doubt, however, whether this contention 
even is correct, and I would refer in this 


connection to the decision ‘cited by the ` 


learned Counsel for the respondent, 
Shankar v. Kesheo (2), where the previous 
decision of Wadegaonkar, A. J. C. in 
Ramdhan v. Purushottam (3), was not 
approved of. Even, however, if the 
judgment in the former suit was relevant 
in evidence, I would still, with all respect, 
disagree with the finding and hold that 
it has been given contrary to the clear 
evidence of the revenue papers, The re- 
mark of the District Judge, Mr. Kolhatkar, 
that the settlement entries are wrong is, 
Į think, without any warrant. The pre- 
sumption is that settlement entries are 
correct, and that is a presumption that 
must be rebutted, and I would hold 
that in the present case it has not been 
rebutted. 

The finding of the lower Appellate 
Court that the tanks belong to Government 
is a finding of fact, supported by the 
evidence of the revenue papers. In all 
the settlements these tanks have been 
clearly recorded as bolonging to Govern- 
meat (milkiyat sarkar), and even in the 
sanad (Ex. D-17) relied upon by the 
appellants, itis mentioned that the village 
is given subject to conditions specified 
in the administration paper end the 
settlement records. In all the settlement 
papers there are clear entries about these 
tanks and I would in particular refer to 
Ex. P-1, the order of the settlement officer 
in the first settlement, where it is stated 
that the tanks must belong to Government 
and that they are strictly prohibited from 
being recorded in the malguzar’s name. 
There is nothing in the wajib-ul-arz 
relating to these tanks, nor do I think 
that the fact that there is some siwai 
income assessed from tanks will in any 
way estop Government or raise any 
presumption; it is not, for instance, shown 
that the siwai income was from the 
tanks in suit, and admittedly there are 
several other tanks in the village. 

An argument was put forward by the 
learned Counsel for the appellants that 
all the land in the village had been 
granted to the appellants and that, 
although Government might have a right 


° (2) 121 Jnd, Oas. 644; AIR 1930 Nag. 1:26 NLR 
3, 
(3)88 Ind. Cas, 699; 22 N LR 49: A IR 1926 Nag. 
102. 
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to the water of the tanks, it would have 
no right to the land under the water. 
There is, however, no justification for this 
argument. Nor dol thinkthat according 
to law the property in water can be 
separated from the property in the land 
upon which the water rests. In fact this 
is contrary to the ordinary legal pre- 
sumption. The learned Counsel has 
referred to a- decision in Ghanashiam 
Singh Gupta and others (4). It is 
true that in para. 7 of that decision 
the Revenue Member has drawn a dis- 
tinction between the water in a tank and: 
the land underneath the water, but that 
was only for the purpose of distinguishing 
the crop grown on the soil, which was 
held to be agricultural, and things taken 
out of water like fish, held rightly not 
to be agricultural. This distinction was 
only drawn for the purpose of settlement 
and assessment of revenue, but it is. 
contrary to the ordinary .view of law. 
The ordinary law in “Cujus est solum ejus 
est usque ad inferos’, and ownership of 
water ina pond or tank, whether natural 
or artificial, would usually imply ownership 
of the land under the water. This has 
been held also with regard to rivers and 
streams, and ownership of water is never, 
as a rule, separate from ownership of the 
Jand under the water. In the case of 
riparian owners it is held that the owners 
of the opposite banks of a river each 
own the soil of the river up to the middle 
of the stream (usque ad medium filam 
aquae). Thus ownership is recognised not 
only in the water, but aleo in the land 
under the water. In fact, ownership of 
water, if separated from ownership of the 
land upon which the water rested, would 
be no more than a right‘of easement to 
keep water upon another person's land 
and would not really be ownership at all. 
I find, therefore, that there is no basis 
for this distinction which the learned 
Counsel for the appellants seeks to make, 
and that Government must be held to be 
the owner not only of the tanks, i.e., the 
water of the tanks, but also of the soil 
forming the bed of the tanks, 

The decision of the lower Appellate 
Court is, therefore, confirmed and the 
appeal is dismissed. Costs of the appeal 
will be borne by the appellants. Other 
costs as ordered by the lower Appellate 
Court. 

N. Appeal dismissed. 

(4) (1933) 8 CP & Berar Rev, Rul. 3. 
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_ RANGOON HIGH COURT 
- Criminal Revision No. 949-A of 1934 
December 19, 1934 
_Paas, C. J. anD Mya Bo, J. 
EMPEROR—PRosgcoTorR 
Versus ú 
MAUNG PO SAW-—AcovusED 

Criminal Procedure Code (Act V of 1898, as amend- 
ed), ss, 263,234,355—Summary trial under Chap, XXII 
—Notes by Magistrate, whether to be included in main 
file or in process file of record—S, 355, whether applies 
to summary trial under Chap, XXII. 

If a Magistrate or Bench of Magistrates in a sum- 
mary trial elect to take notes or make a memorandum 
of the testimony of the “witnesses, they do so, not 
because it is incumbent upon them to make such 
notes or memorandum, but because they find it con- 
venient todo so in their own interest. Such notes 
or memoranda however are and remain private 
documents belonging to the Magistrate who com- 
piled them, and form no part of the record of the 
case. Hence such notes or memoranda are not 
to be included either “in the main file or in 
the process file of the récord of thecase, In re 
Tippanna Koutya Mannavaddar (2), Emperor v. 
Mantu Tewari (3) and Emperor v Ismail (4), relied on. 
Satiah Chandra v. Manmatha Nath (6), not follow- 
ed. - 

Section 355, Oriminal Procedure Oods has no appli- 
cation to summary trial of a case under Chap. XXIL of 
the Code, 


Or. R. from the order of the District Ma- 
gistrate, Yamethin. : 
Mr. A. Eggar, for the Crown. 


Page, C. J.—This case raises a question 
of procedure of general interest. Maung 
Po Saw was tried in a summary trial by a 
Bench of Magistrates at Yamethin for an 
offence under s. 279, Penal Code. He was 
acquitted, and in--revision the learned 
Sessions Judge of Pyinmana refused to 
interfere with the order ander which 
the accused was acquitted. 

The case has now been brought before 
the High Court in revision, As regards 
the substance of the case this Court sees 
no reason for differing from the conclusion 
at which the Magistrates arrived and I 
am.of opinion that there is no ground 
which would justify the Court in revising 
the order of the Magistrates by which the 
accused was acquitted. 

: It appears, however, that the Magistrates 
made 9 memorandum of the evidence 
.adduced at the trial and that in passing 
‘his order in revision the learned Sessions 
Judge directed that the memorandum of 
the evidence of the witnesses should be 
filed inthe main file of the case, and not 
in the process file. In these circumstances 
the question arises whether in a summary 
trial under Chap. XXII, Criminal Procedure 
Code (Act V of 1898 as amended) any 
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_ memorandum of the evidence that mayi, 


have been . made by the Magistrate of. 
Bench of Magistrates as the case may bes. 
ought to be included either in the main. 
file or in the process-file as forming part” 
of the record of the case. There is a conflict - 
of opinion between the High Courtsin 


India upon this question and for the pur- 


pose of solving the problem it is necessary 
I think that the Court should bear steadily 
inmind thedistinction between a regular 
trial of a summons-case anda summary 
trial. Ifthat isdone,in my opinion, the .. 
solution’ of the problem presents no diffi- 
culty. Under s.4(1) (5), Criminal Proce- 
dure Code: ; 
“summons case means a caserelating to an offence 
atid not being a warrant-case;” 
and : . : 
“(w) ‘warrant-case’ means a case relating to an 
offence panishable with death, transportation or 
imprisonment fora term exceeding six months,” 
Now, a summons case or a warrant case 
may either be tried in a regular trial under 
Chap. XX, orChap. XXI, respectively, 
or in cases which fell within Chap. XXII, in 
a summary trial under that chapter. Ifa 
summons case is tried under Chap. XX, of 
the Code, s. 355 applies and the memo- 
randum of the substance of the evi- 


‘dence taken under s, 244 of the Code forms 


part of the record of the case. In like 
manner the provisions s. 356 of the Code 
apply to the evidence taken at the trial of 
a warrant case that is regularly tried under 
Chap. XXI. But the procedure in respect 
ofthe taking and recording of evidence 
in a summary trialof a summons case or 
of a warrant case uoder Chap. XXII 
differs from the procedure laid down for 
taking and recording evidence ina regular 
trial of a summons case under Chap. XX or 
of a warrant case under Chap. XXI. [am 
clearly of opinion indeed it appears to me 
to be obvious, that ss. 355 and 356, of the 
Code have no application to a summary 
trial under Chap. XXII of the Code. 


- Now, the method laid down for taking 
evidence ina summary trial is prescribed 
in 83. 263, 264 and 269 of the Code and 
in my opinion in asummary trial whether 
an appeal lies under 8, 264 of the Code 
or anappeal lies under s, 263, in either 
case there is no obligation upon the Magis- 
trate or Bench of Magistrates. to record the 
evidence of the witnesses at the trial; the 
intention of the legislature being that in 
a summary trial neither time nar labour 
should be expended upon a formal memo- 
randum recording the testimony of the 
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witnesses Kuchi v. Emperor’ (i), Under 
8. 263 (h) of the Code it suffices that 


a, should be entered on the record 
of: : f 


‘the finding and in case of a conviction a brief 
statement of the reasons therefor;" 

and inacase under s, 264, it is incumbent 
upon the Magistrate or a Bench of Magis- 
trates to: 


“record ajudgment embodying the substance of the 


evid ors and also the particulars mentioned in 
B, 263," S 


and it js therein further provided that, 
“such judgment shall be the only record in cases 
coming within this section.” i 

“Iam of opinion and it must be assumed, 
that if a Magistrate or Bench of Magistrates 
in a summary trial elect to take notes 
or make a memorandum of the testimony 
of the witnesses they do so not because it 
is incumbent upon them to make such notes 
or memorandum but because they find it 
convenient to do so in their own interest. 
Such notes or memoranda, however, are 
and remain private documents belonging 
to the Magistrate who compiled them and 
form no part of the record of the case. 
For these reasons I am of opinion that 
such notesor memoranda are not to be 
included either inthe main fileor in the 
process file of the record of the case, The 
view which Iam disposed to take upon 
this question is in consonance with that 
which has been expressed by the Bombay 
High Court in In re Tippanna Kuntya 
Mannavaddar (2); and by the Allahabad 
High Courtin Emperor v. Mantu Tewari 
(3), and Emperor v. Ismail (4). The same 
view had previously been expressed, 80 
far as asummary trial under s. 264 of the 
Code was concerned by the Bombay High 
Court in Emperor v. Chimanlal Maneklal 
(5), although I am not satisfed, as at 
present advised that Patkar and Fawcett, 
JJ.,in that case expressed the law cor- 
rectly in the observation which fell from 
themin connection with s. 260 of the Code. 
A Divisional Bench of the Calcutta High 
Court, however, in Satish Chandra v. 
Manmatha Nath (6), took a different view. 
In that case Mookerjee, Off C. J., and 
()3LBR 3 


(2) 149 Ind. Cas. 1C06; A I R 1931 Bom. 157; (1934) 
Or. Cas. 514; 35 Cr. LJ 511; 88 B £93; 36 Bom. L R 
212:6 R B $95, 

(3) 99 Ind. Cas. 225; A I R1927 All. 124; £8 Or. LJ 
97; 49 A 26]; L R8 A 12 Cr. 

(4) 101 Ind. Cas. 474; 28 Cr, L J 449; 49 A 562; 25 
AL J 346; LR8A75 Cr. 

(5) 102 Pad. Cas, 345;A I R 1927 Bom, 423; £8 Cr. 
L J 537. 

(6) 61 Ind. Cas. £46; A I R 1931 Cal, 165; 22 Or.L J 

469; 48 O 280; 320L J 451. 
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Fletcher J., held that s. 355 ofthe Code 
applied toa summary trial under s. 263, 
and further if a Magistrate in fact records 
the evidence ina trial under s, 262, the 
memorandum of the evidence so recorded 
becomes part of the record of the .case. 
Withall due respect in my opinion in so 
holding Mookerjee Of. O. J., and Fletcher 
J., on both points failed to enunciate the 
law correctly. For the reasons that I have 
stated andas I apprehend the -material 
sections ofthe Criminal Procedure Oode 
any noteor memorandum of the evidence 
that is made by a Magistratein a summary 
trial either under s. 263 or s. 264 forms 
no part of the record of the case and. ought 
notto be included therein. As regards 
the opinion expressed by the learned Judges 
in that case that “s. 263, must be read 
with s. 355,” it is enough to say that if 
regard is had tos. 345, of the Code and to 
the distinction between the regular trial 
ofa summons case and the summary trial 
of a case it appears to me with all due 
deference to be manifest that s. 355 has no 
application to the summary trial of a case 
under Chap. XXII: of the Code. In my 
opinion Satish Chandrh v. Manmatha Nath 
(6), was wrongly decided and ought not 
to be followed: see also Madhab Chandra 
v. Emperor (7). 

Mya Bu, J.—I agree. 

D Reference answered. 


(7) 98 Ind, Cas, 191; A I R 1926 Cal. 1202; 27 Or U 
J 1295; 53 O 738, 


NAGPUR JUDICIAL COMMISSIONER'S 
- COURT 
Criminal Appeal No. 12 of 1935 
March 18, 1935 
STAPLES, A. J. O. 
LOCAL GOVERNMENT— APPELLANT 
š VETSUS 
ABASALLI— Ac00sED —RESFONDENT 
Penal Code (Act XLV of 1860), s. 409— Constable 
ordered to investigate offence—Property suspected of 
having been stolen seized—Constable, if has dominion 
over property —Misappropriation—Whether amounts 
tə criminal breach of trust by public servant—Master 
and servant—Liability of Secretary of State - for 
tortious acts of Constable—Criminal Procedure’ Code 
(Act V of 1898), s. 423—Appeal— High Court's power 
to pass new sentence within powers of Magistrate 
who tried case. 
Where a Head Constable is ordered to investigate 
an offance, in the course of his duty under the pro- 
visions of s. 550, Criminal Procedure Code, and the 
Police Act, itis his duty to seiza all property which 
is suspected of having been stolen, Having seized 
the property he is entrusted with dominion over if 
on behalf ofthe Orown andif he then misapprop- 
Tiates the property he clearly commits breach of 
e 


1995 / 
trust with regard to it and is guilty unders. 409, 
Penal Code. 


The Secretary ofState is not usually 
acts done by Government servants and would only 
be liable in such casesas the Ilast India Company 
was formerly liable. As regards the Hast India 
Company a distinction was drawn between sovereign 
acts and acts of trading. As regards sovereign acts, 
the Company was held not tobe liable for defaults 
of its servants. Consequently, when a Constable 
during investigation seizes property suspected of 
having been stolen,. no argument can be put forward 
that the Constable was not entrusted with dominion 
over the property on behalf of Government because 
Government would nət be liable for his tortious 
acts, 

Under the provisions of s. 423, Criminal Procedure 
Code, the High Court inappeal is empowered to 
pass anew sentence within the powers of the Magis- 
trate who .tried the case. 


Cr. A. against an order of the Sessions 
Judge, Wardha. 

Mr. V. Bose, for the: Appellant. 

Mr. T.J. Kedar, for the Respondent. 

Judgment.—This is an appeal by the 
Local Government against the judgment 
of the Sessions Judge, Wardha, setting 
aside the conviction of the respondent 
Abasali under s.409, Indian Penal Code, 
on appeal from the judgment of the 
Suk-Divisional Magistrate, Warora, and 
directing him to be retried for such offences 
which ihe District Magistrate, Chanda, 
might order under the provisions of s. 197 
of the Criminal Procedure Code. The 
Sessions Judge has held that the action 
of the respondent in taking ornaments, 
which were seized in the course of an 
investigation into a reported case of theft, 
didnot amount to criminal breach of trust 
within the meaning of s. 409, Indian 
Penal Code, though it might amount to 
some other offence. The Local Govern- 
ment dces not accept this view and has 
therefore appealed to this Court against 
the judgment. 

It seems clear that the view taken 
hy the Sessions Judge is incorrect, and 
the Judge has perhaps gone wrong on 
a mistaken analogy of Civil law and 
responsibility, The facts ofthe case are 
briefly as follows. An offence was reported 
of a theft of gold ornaments, weighing 
18 tolas, belonging to one Musammat Manki 
of Movza Seorl. Manki’s nephew Doma 
was suspected of the theft, and Abasali 
was sent to investigate on February 6, 1934 
He questioned Toma upon 
received from Manki, and Doma made 
a confession and produced the ornaments 
and Rs. 60 in cash, which were the sale 
-proceeds out of the sale of one of the 
ornaments, a gold ring. Abasali, how- 


ever, instead of arresting Doma, came 
e 
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to an agreement with him by which’ 
Abasali took” some of the ornaments and 
Rs. 50 in cash and gave Rs. 10 to Doma's 
wife on condition that Doma was not 
prosecuted. Abasali then tried to cover 
up the offence, made false entries in the 
diary, of which twopages are missing, 
and reported that no trace was found. 
Musammat Manki and other people of the 
village became suspicious and made an 
application to the District Superintendent 
of Police, upon which an enquiry was 
made through the Circle Inspector and 
the ornaments were recovered from Abas- 
ali. 

That Abasali misappropriated the orna- 
ments there can be no doubt, but the 
view taken by the Sessions Judge is that 
he was never entrusted with the orana- 
ments and had no dominion over them as 
a result of such trust, and therefore he 
could not commit criminal breach of trust. 
This view, however, is in my opinion 
clearly wrong. The head constable Abas- 
ali was ordered to investigate the offence 
and in the course of his duty under the 
provisions of s. 540 of the Criminal Pro- 
cedure Code andthe Police Act, it was 
his duty to seize all property which was 
suspected of having beenstolen. Having 
seized the property he was entrusted 
with dominion ‘over it on behalf of the 
Crown, and, if he then misappropriated 
the property, he clearly committed breach 
of trust with regard to it. The argument 
of the Sessions Judge, namely, that the 
head constable entered into the agreement 
about the property before seizing it, is 
I fear, in the nature ofa quibble. ‘fhe 
head constable could not escape respon- 
sibility in that way. He was a Govern- 
ment servant under orders; he had not 
resigned his service, and therefore he was 
bound to act according to the rules of 
the service and the Police Act it was 
his duty to seize the property, and he 
must be held to have seized it. Further, 
it may ke pointed ont that, unless he 
had the power of seizure, he could not 
have entered into the agreement: or 
rather, Doma would not have been wil- 
ling to enter into the agreement about 
the division of the property. 

Again the argument of the Sessions 
Judge, that the Government or Secretary 
of State would not be civilly liable for 
any tortious act done by the head con- 
stable, is fallacious, because Government 
or the Crown, is not in the position ofa 
private employer, and as a general rule 
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Government is not liable for tortious acis 
of its servants performed in the course 
of their duty or under statutory authority. 
It will not, however, be necessary to go 
into the matter at any length. The 
matter has been discussed very fully in 
the cases cited by the Sessions Judge 
himself, namely, Kader Zailany v Secretary 
of State for India (1),4.M. Ross v. 
Secretary of State (2) and A.M. Ross v. 
Secretary of State for India (3). It may 
be taken as established that the Secretary 
of State is not usually liable for | acts 
done by Government servants and would 
only be liable in such cases as the East 
India Company was formerly liable. As 
regards the East India .Oompany a dis- 
tinction was drawn between sovereign acts 
and acts of trading. As regards sovereign 
acts, the Company was held not to be 
liable for defaults of its servants. In 
the present case, then no argument can 
be put forward that the constable was 
not entrusted with dominion over the pro- 
perty on behalf of Government because 
Government would not be liable for his 
tortious acts, 

I therefore disagree with the Sessions 
Judge and hold that the respondent 
Abasali had dominion over the property 
on behalf of Government, whether he 
formally seized it or not, and that in 
abuse of that dominion he misappropriat- 
ed the property and committed a criminal 
breach of trust in his capacity as a public 
servant. 

The acquittal of the respondent Abasali 
under s. 409, Indian Penal. Code is there- 
fore wrong, and the convicticn by the 
Magistrate was correct. The respondent 
was sentenced by the Magistrate 
to rigorous imprisonment for one 
year and a fine of Rs. 49, but under 
the provisions of s. 423 of the Oriminal 
Procedure Code [ am now empowered to 
pass a new sentence within the powers of 
the Magistrate who tried the case. Iam 
of opinion that the offence was a very 
serious one, committed by a responsible 
public servant in the course of his duty 
and that a severer sentence should have 
been inflicted. 1 therefore find the res- 
pondent Abasali guilty under s. 409, 
Indian Penal Code,and sentence him to 
rigorous imprisonment for two years and 
a fineof Rs. 50, in default of payment 
1) 185 Ind, Cas. 74; 9 R 375; A IR 1931 Rang. 
294; Ind. Ral. (1932) Rang. 26. b 

(2) 19 Ind, Oas. 353; 37 M 55; 24M L J 429; (1913) 


M WN 758, 
(3) 31 Ind, Oas. 224; 39 M 781; 29 M L J 280, 
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of fine he will undergo a further -period . 
of rigorous imprisonment for three months- 
N. Order accordingly. 


f ALLAHABAD HIGH COURT 
Criminal Revision Application No. 950 
of 1934 
March 26, 1935 
KENDALL, J. 
RAZA HUSAIN AND ANOTHERS— APPLICANTS 
VETSUS : 
EMPEROR—vpposits Party 

Criminal Procedure Code (Act V of 1898), ss. 258, 
253, 250—Whole procedure showing order to be one of 
acquittal— Inadvertently mentioning s. 253 instead of 
8, 258—Order if one of discharge—Charge framed — 
Another Magistrate succeeding and proceeding with 
case under s. 350—De novo trial order—Charge, if can 
be ignored 

If inan order the Magistrate by inadvertence refers 
to 8. 253 instead of s. 258 of the Oriminal Procedure 
Code, the order does not become any thefless an order 
of acquittal because of that inadvertence, if the whole 
of the procedure shows that the order must be regarded 
one of acquittal and not one of discharge, Syed Khan 
v. Emperor (|), referred to. 

Where a Magistrate framed charges against an 
accused person and was succeeded by another Bench 
of Magistrates who recommenced the case under s. 3/0, 
Criminal Procedure Oode and upon re-examining 
the complainant discharged the accused under s. 253, 
the accused is acquitted and no further enquiry can 
be held into the case. Evenif a de novo trial is 
ordered and the Bench proceeds under s. 350, Criminal 
Procedure Code, they cannot in doing so ignore the 
charge which had been -drawn by their predecessor. 
Queen-Empress v. Chotu (6) and Sri Ramulu v Nalam 
Krishna Row (7), relied on. 


Cr, Rev. App. from an order of the Sessions 
Judge, Saharanpur, dated September 30, 
1934. 


Mr. H. Faruqi, for the Applicants. 


Messrs. Mahmadulla and G. S. Pathak, 
for the Opposite Party. 


Judgment.—The facts from which this 
application has arisen are briefly as follows. 
Two persons filed a criminal complaint 
under ss. 403,406 and 411 of the Indian 
Penal Code against the present applicants, 
Raza Husain and Ibn Hasan, who are 
father and son. The Sub-Divisional Magis- 
trate in whose Court the complaint was 
filed drew up a charge against both the 
applicants, but he was subsequently trans- 
ferred without completing the trial of. the 
case, and his successor transferred the case 
to a Bench of Magistrates having powers of 
the first class. The Bench recorded. some 
further evidence for the prosecution and 
passed an order on April 17-19, 1934, which 
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purported’to be an order under s. 253 of the 
Criminal Procedure Code. - The complain- 
ants made an application in revision to the 
Sessions Judge on the ground that the 
accused should, on the evidence, not have 
been discharged, and the Sessions Judge 
after discussing the evidence in some detail 
passed an order in which he held that the 
dismissal of the complainants’ case by the 
lower Court was quite unjustifiable, as the 
evidence which had been produced by the 
complainants “did make out a prima facie 
case against the accused.” He, therefore, 
set aside the order discharging the accused 
and sent back the case to the District 
- Magistrate with a direction that a further 
enquiry should be made by another Magis- 
trate. 

The principal ground on which the 
application has been argued is that the 
order of the Bench of Magistrates was not 
an order of discharge, in spite of the refer- 
ence to s. 253, but an order of acquittal. 
The whole of the evidence produced on 
behalf of the prosecution had been recorded 
either by the original Magistrate who took 
up the case, namely the Sub-Divisional 
Magistrate, or by the Bench to whom the 
case was subsequently transferred, the 
statements of the accused had been 
recorded, the whole of the evidence was 
discussed in the Magistrates’ order of 
April 17-19, 1934, and the conclusion to 
which they came was that the case between 
the parties was a matter of accounts, that 
it was of a civil nature and that the accused 
must be “acquitted” (sic) under s. 203 of 
the Criminal Procedure Oode. 

In referring to s. 253, the Bench neglected 
totake into account the fact that a charge 
had been drawn up against the accused. 
They were considering, not whether the 
evidence justified the framing of a charge, 
but whether it justified the conviction or 
the acquittal of the accused. The fact that 
no evidence had been brought on behalf of 
the accused did not stand in the way of 
their recording an order of acquittal. [If 
any authority isnecessary for this proposi- 
tion, itis to be found in the case of Syed 
Khan v. Emperor (1)]. Section. 258 of the 
Criminal Procedure Code provides that ‘if 
in any case under this Chapter in which a 
charge has been framed, the Magistrate 
finds the accused not guilty, he shall record 
an order of acquittal”, and if the Magistrate 
by inadvertence refers to s. 253 instead of 
B. 258 of the Code, the order does not become 
any the less an order of acquittal because 
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of that inadvertence, if the whole of the 
procedure shows that the order must be 
regarded as one of acquittal and not of 
discharge. Chapter XXI sets forth the 
procedure to be followed in warrant cases, 
and it shows that the accused shall be dis- 
charged under s. 253 if, upon taking all the 
evidence under s. 252 and examining the 
accused, the Magistrate finds that no tcase 
has been made out which would warrant 
his conviction. If, however, the evidence 
does appear tobe sufficient to warrant a 
conviction and is unrebutted, a charge is 
to be framed under s. 254, and thereafter 
the accused is puton his trial. When a 
charge has once been framed under s. 254, 
it must be followed either by an acquittal 
or a conviction. It follows, therefore, that 
the Magistrate in this case proceeded on 
the basis of the charge already drawn and 
acquitted the present applicants and did 
not, as is urged on behalf of the opposite 
party, merely discharge them. 

Tt has been very forcibly argued by Mr. 
Pathak that in the present case what 
actually happened was that after the charge 
had been drawn a de novo trial was ordered, 
and the Bench Magistrates were proceeding 
under s. 350 of the Criminal Procedure 
Jode. It should be mentioned that the 
case has been referred back to the Sessions 
Judge in order to ascertain whether any 
definite orders quashing the charge ‘or 
ordering a de novo trial were passed, and it 
appears that there were no such definite 
orders. The learned Sessions Judge appears 
to have inferred that there was in effect a 
quashing of the charge and ade novo trial. 
If so, Mr. Pathak argues, the Bench Magis- 
trates could under s. 350 “resummon the 
witnesses and recommence the enquiry or 
trial”, and the effect of this would be to 
“wipe cut” the charge. This matter has 
been discussed in several cases to which I 
have been referred, namely Abdul Hakim 
v. Abdul Aziz (2), Daroga Choudhury 
v. Emperor, 52 Ind. Cas. 398 (3), Jago 
Singh v. Emperor, 53 Ind. Oas. 820 (4), 
Sahib Din v. Emperor (5) and in these 
the view has been expressed that the 
effect of ordering a de novo trial is that 
the whole of the proceeding from the 


(2) 146 Ind. Cas. 443; A I R 1933 Pesh. 78; (1933) 
Cr. Cas. 1311; 6R Pesh, 18; 35 Or, L J 170. 
(3) 52 Ind. Cas.398; AI R 1919 Pat. 578; 20 Or. L J 


638. 

(4) 53 Ind. Oas. 820; A 1R 1919 Pat. 311; 20 Or. & J 
820. 

(5)66 Ind. Cas. 826: 3 Lah. 115; A IR 1922 Lah. 


49; 23 Or. L J 330; 40 PL R (L) 50: loPWR 
1922 Or, 


188 


very beginning must be gone through 
- again, andif a charge has been framed tit is 
wiped out. f 
A different view, however, has-been taken 
by this Court in Queen-Emprces v Chotu (6). 
The Bench wasnot then discussing the 
effect of 8.350 of the Criminal Procedure 
Code, but it clearly laid down the principle 
that when once the charge has been framed 
in a warrant case and a plea has been taken, 


the enquiry is turned into a trial which can’ 


only be concluded by an acquittal or convic- 
tion. Inthe case of Sri Ramulu v. Nalam 
Krishna Row 25, Ind. Cas. 1001 (7) a Bench 
of the Madras. High Court held that where a 
Magistrate framed charges against an 
accused person and was succeeded by 
another Magistrate who recommenced 
the case under e. 350, Criminal Procedure 
Code and upon re-examining the complain- 
ant discharged the accused under s. 253, 
the accused was acquitted and ‘that no 
further enquiry. could be held into the case. 
The facts are very similar to the case 
before me now, and relying on the authority 
of the Full Bench of this Court and of the 
Madras High Court, I must hold that even 
ifa de novo trial was ordered and the 
Bench proceeded under s. 350, -Criminal 
Procedure Ocde, they could not, in, doing 50, 
ignore the charge which had been drawn 
by their predecessor, and that the order 
which they recorded was indeed as it 
purported to be an order of acquittal and 
not of discharge. This being so, tha learned 
Sessions Judge had no jurisdiction to order 
~ afurther enquiry, and I therefore allow 
the application, set aside the order of the 
Sessions Judge and direct that the order of 
the Bench Magistrate must he regarded as 
one of acquittel and must stand. 
D. Application allowed. 
(6)9 A 52at p 56. 


(7) 25 Ind. Cas, 1001; 38 M 585; (1914) M WN 646; 
16 M L T 303; 27M L J 589; 15 Or. L J 673. 
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Madras Survey and Boundaries Act (VIII “of 
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1923}, 8. 13—Deciston of Survey Oficer— Property 
transferred from jurisdiction of one Court to another 
— Suit to set aside Survey Officer's decision— Proper 
Court—Decision of Survey Officer, how far final. 

In a suit instituted for the purpose of cetting 
aside or modifying the order of demarcation made by 
the Survey Officer, the Court is not bound to treat 
the survey or the demarcation as conclusive cr final 
whether it be for the purpose of deciding the ques- 
ticn of territorial jurisdiction or for the purpose of 
deciding the correctness of the demarcation or survey 
on the merits, 

A. against, and petition under ss. 115 of 
Act V of 1903 and 107 of the Government 
of India Act, to revise the order of the 
District Court of West Godaveri at Ellore 


dated January 16, 1931, and passed in 


Mis. A. No. 9 of 1530, preferred against the . 


order of the Court of the Subordinate Judge 
of Narsapur, dated January 2, 1980, and 
passed in O. S. No, 41 of 1927. 
Mr. K. S. Desikan, for the Appellant. 
Messrs. G. Laksmana and Gehandra- 
sekara Sastri, for the Respondent. 


Judgment.—This appeal and this 
revision petition arise out of one and the 
same order of the District Judge of West 
Godaveri, dated January 16, 193), directing 
he Subordinate Judge of Narsapur to 
restore O., 8. No. 41 of 1927 to his file and 
dispore of it according to law. That was 
2 suit instituted forthe purpose of cbtaining 
a declaration that a certain block of land 
shown in the plan is part of the village 
of Kalipatnam and belongs to the 
plaintiff, after setting aside the deci- 
sion to the contrary of the Assistant Director 
of Survey who had fixed the boundary bet- 
ween the two villages Chimagaliapalem 
and Kalipatnam as the middle line of the 
stream or water course known as Uppu- 
kalwa. The plaint also contained a prayer 
for permanent injunction. The Subordi- 
nate Judge found that be had no territorial 
jurisdiction to entertain the suit, and 
ordered the plaint to be returned for pre- 
sentation to the proper Court on the ground 
that the order of the Survey Officer was 
final and conclusive till modified by a 
decree of Court, and that he must, there- 
fore, find tbat on the date of suit the lands 
concerned in the suit were no longer within 
his jurisdiction. The District Judge on 
appeal was of opinion that there was no 
final decision as regards the boundaries 
between the two villages as the matter was 
still under consideration of the Government, 
even when tbe suit was instituted. He 
also expressed the opinion that it would 
ke wrong to assume that the Survey Officer's 
demarcation is correct in a suit which was 
expressly brought for the purpose of getting 
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the demarcation bèt aside. He accordingly 
held that the Subordinate Judge’s order 
was wrong and set it aside and remanded 
the suit for disposal on the merits. 

The present appeal is by the 2nd defen- 
dant. The only question is whether the 
Subordinate Judge of Narsapur has territor- 
jal jurisdiction over the lands concerned in 
the suit. This is a question of fact, and 
ordinarily, the finding of fact by the 
Appellate Court is final. This, however, is 
of little importance tecause there is a 
revision petition filed, and the question of 
jurisdiction has to be decided even ifa 
second appeal does not lie. It is conceded 
that, but tor the demarcation by the Survey 
Officer which is objected to in the suit, 
the suit l-nds form part of the village of 
Kalipatnam which is admittedly within the 
territorial jurisdiction of the Subordinate 
Judge of Narsapur. It is the Survey 
Officer’s demarcation that is being sought 
to be set aside in the present suit, and 
the plaintiff's case is, and must be in the 
nature of things, that the demarcation by 
the Survey Officer is wrong. He cannot, 
therefore, institute the suit in a Court 
which according to his case has no terri- 
torial jurisdiction. Section 13 of the Survey 
and Boundaries Act does not say that the 
Survey Officer's decision is final or conclu- 
sive even in a suit which is instituted for 
the purpose of modifying or for setting it 
aside. On the other hand, it clearly pro- 
vides that-the conclusive presumption can 
be drawn only subject to modification by a 
decree of a Civil Court under the provi- 
sions of s. 14, and s. 14 entitles a party to 
institule a suit -within three years for 
setting aside or modifying the demarcation 
and the Survey by the Survey Officer and 
it provides that the demarcation and the 
survey should be altered in accordance with 
the final decree in the suit. It is, there- 
fore, clear from a consideration of these 
two sections that in a suit instituted for the 
purpose of setting aside or modifying the 
order of demarcation made by the Survey 
Officer, the Court is not bound to treat the 
survey or the demarcation as conclusive 
or final, whether it be for the purpose of 
deciding the question of territorial juris- 
diction or for the purpose of deciding the 
correctness of the demarcation or survey 
onthe merits. Lam of opinion that the 
order appealed from is right; the appeal 
and the revision petition are dismissed.. The 
respondent's costs in the appeal shall be 
paid by the appellant. cae 
As Petition dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


, Criminal Appeal No. 168 of 1934 

' - October 15, 1934 

FERRERS, J.C. 

D. P. MINWALLA— APPELLANT 
versus 
EMPEROR—ObpposiTE Party 

Penal Code (Act XLV of 1860), ss. 103 (Expl. 2), 
114, 116, 3;7— Act abetted need not be committed, for 
an offence cf abetment— Conviction under ss. 114 
and 377—Commission of offence and presence of 
abettor must be established. 

To constitute the offence of abetment, it is not 
necessary that the act abetted should be committed, 
The offence of abetment is complets notwithstanding 
that the person abetted involuntarily fails in doing 
the act abetted, or is interrupted before the act is 
complete. The offence of abetment by instigation 
depends upon the intention ofthe person who abets 
and not upon the act which is actually done by the 
person abetted. Queen v. Imamdin Bhooyah (1), reli- 
ed on. é 

Before a conviction under ss, 114 and 377, Penal 
Code, can be recorded, it must be proved, both that 
the offence was committed, and that the abettor was 
present. If, however, the Magistrate's conclusion 
that the accused was guilty of no morethan an 
attempt, the conviction of the abettor who is pre- 
sent should be under s. 377 read with ss. 116, Penal 


Code. 
Mr. H. P. Minwalla, for the Appellant. `? 
Mr. Kundanmal Dayaram, for. the 
Crown. < 


Judgment.—On March 30, 1934, infor- 
mation of a cognizable crime was received 
at the Police Station, Karachi District. 
The complainant stated that at about 1 
o'clock in the morning while he was sitting 
in front of the Ticket Office of the Capitol 
Cinematograph he noticed-a Parsi passing 
along the lane. A lorry” was standing 
there, and the Parsi, after looking cautiously 
about him, crept into the lorry. The 
complainant knew that a’ lad named 
Tajmahomed was sleeping -in that lorry, 
and he told hiscompanions that something 
peculiar was going to happen. They 
waited for ten minutes and then crept up 
to the lorry. From the rear they saw the 
Parsi on his knees and Tajmahomed on the 
top of him: they were committing an 
unnatural offence. Both had let their lower 
garments down, and the Parsi’s face was 
pressed to the ground. Ismail, the infor- 
mant, shouted out to them and they both 
jumped up, holding on their trousers. The 
Parsi made a noise and disturbed some 
Europeans who reside in the neighhourhood; 
but after much trouble the whole party was 
conveyed in acab to the Police Statitn 
where the information was reéorded by 
Sergeant Lewis. Ghulam Murtaza, a Sub- 
Inspector, took up the investigation and 
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he reported to Mr. Brotherston, the Inspector 
that there has been no more than prepara- 
+ tion to commit sodomy. This visw was not 

accepted by Mr. Brotherston who sent the 

final report to the A. S. P. for his opinion. 

After. receiving orders from the A.S.P., 

Mr. Brotherston sent the accused for trial. 

The Magistrate convicted Tajmahomed of 

an offence punishable under ss. 377 and 511, 

Penal Code, and sentenced him to four 
‘months’ rigorous imprisonment. 

From Tajmahomed there has been ta 
appeal; the Parsi, whose name is Minwalla, 
was convicted of an offence ounishaple 
under ss. 377 and 114, Penal Code, for abet- 
ment of sodomy, the sentence pessed upon 
him was imprisonment till the rising of the 
Court and a fine of Rs.100 which has been 
paid. Against this conviction and this 
sentence Minwalla has made this appeal. 
In his attempt to overthrow the conviction 
the appellant has made use of a technical 
defect. Itis this. Section 367, Criminal 
Procedure Code requires thata judgment 
shall contain the point or points for 
determination and the decision thereon. 
Now, in the present judgment she points 
for determination are these. These are 
they: (1) Whether accused No. 1 had carnal 
intercourse against the order of rature with 
accused No.2? (2) Whether he did so 
voluntarily ? (3) Whether there wes penetra- 
tion ? (4) Whether accused No. 2 abetted 

` accused | in the commission of the above 

act ? f 

Unfortunately no decision on any of these 
points has been recorded in so many words. 
But the Public Prosecutor is constrained 
to admit that the decision on the first three 

‘points at least, if it had been set down, must 
have been “no.” On this the appellant 
made two distinct attacks. He says first, 
the judgment is bad, because, it does not 
conform tos. 364, Criminal Procedure Code 
second even if the defect be excused, under 

s. 587, Oriminal Procedure Code an 

acquittal should then follow such ndings. 

The appellant has been convicted under 
s.377 ands. 114. But s. 114 says that 
whenever any person who, if absent, would 
be liable to be punished as an abettor is 
present when the act or offencefor which 

-he would be punishable in consequence of 
the abetment is committed, he shall be 
deemed to have committed such offence. If 
therefore there was no offence committed 

ten there can be no conviction unders. 114. 

In answer the Public Prosecutor relies on 

s. 237, Criminal Procedure Code. If an 
.acoused is charged with one offence and it 
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appears in evidence that he committed a 
different offence for which he might have 
been charged under the provisions of s. 236, 
Criminal Procedure Code he may be 
convicted of the offence which he is shown to 


have committed although he was not 
charged with. Now, in this case Taj- 
mahomed was charged under s. 377. Il 


appéared to the learned Magistrate that 
the section under which that which he did is 
properly punishable is 6. 511, Section 511 
is the section which renders attempts 
punishable, but s. 108, Penal Code, 
Expl. (ii) makes it clear that to con- 
stitute the offence of abetment it is {not 
necessary that the act abetted should be 
committed, I think that this argument 
must prevail; the offence of abetment is 
complete notwithstanding that the person 
abetted involuntarily fails in doing the 
act abetted, or is interrupted before the 
act is complete. The offence of abetment 
by instigation depends upon the i.tention 
of the person who abete and not upon the 
act which is actually done by the person 
abetted: Queen v Imamdin Bhooyah (1). 

If the facts alleged can be proved, 
Minwalla instigated Tajmahomed to commit 


sodomy. Tajmahomed may have been 
jnterrupled before emission and even 
-before penetration, but the abetment 


would none ithe less be complete. The 
technical flaw to which the appellant points 
his finger is therefore no fatal defect. “It 
is necessary to proceed to the facts. The 
story told by Ismail has already - been set 
out inthe form in which it was recorded 
at the Police Station while the faets were 
still very recent. This story has been 
repeated by Ismail and Gopi and has not 
been materially shaken by a prolonged 
cross-examination. The defence usually 
set up in such cases as these is blackmail. 
To a sensitive mind the ignominy of 
answering such a charge as this is so 
painful that money can be extorted even 
from those who are altogether innocent. It 
is with this expectation that false charges 
of this offence are sometimes threatened. 
But if threat fails it is obviously futile to 
proceed to an actual charge at a Police 
Station. Blackmail if blackmail be the 
ubject of the false accuser, is not to be 
expected afterthe accusation has gone to 
this length. In the present case, however, 
blackmail has not been set up as a 
defence. Theappellant tells quite another 
story. - 

He admits that he was present at the 
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time and place alleged. He says that his 
child was ill and that he wanted to use the 
telephone inthe theatre. As the barred 
gate was closed he shouted at Ismail who 
was within toopen the door. Ismail re- 
fused. Minwalla asked where the chowki- 
dar was to be found. Ismail answered 
that he would be found in the lorry, Min- 
walla went tothe lorry to wake the man 
who was sleeping there. While he was 
thus engaged Ismail came out caught him 
by the arm, and snatched away his wrist 
watch. On this a quarrel arose between 
them; Ismail refused to return the watch 
and Minwalla roused Mr. Bose and com- 
plained to him. As Ismail still would not 
return the watch Minwalla hired a taxi 
and took Ismail and his companions and 
the lad from the lorry to the Police Station 
and complained to the Sergeant about the 
removal of the watch by Ismail. Ismail 
then produced the watch which was return- 
edto Minwalla by the Sergeant. Onthat 
Ismail made his charge of sodomy against 
Minwalla andthe lorry man. 

The improbability of this defence is 
manifest in many places. It may nodoubt 
sometimes happen that if a respectable 
man is wandering ina dark lane during the 
small hours of the morning he may become 
the. victim of robbery; property may be 
snatched away from him. But a wrist watch 
is not easily dislodged. If, however, a 
thief has stolen a watch and is surrounded 
by ruffians with whom he is in league, it 
ishighly improbable that the honest man 
would be able to coerce the whole gang to 
enter into acab and tocome with him to 
the Police Station. Ib iseven more unlikely 
that when they got there the thieves would 
on demand produce the watch and sur- 
render it to the rightful owner. Still more 
improbable is it that the Sergeant of Police 
who was aroused in this way to record a 
charge of theft should in fact record a quite 
different offence. Lewis distinctly says 
that Minwalla did not report that his 
watch had been stolen. Itis also quite 
clear that no record of any such report 
about this watch was ever put on paper 
Minwalla has made anattempt to rely upon 
the evidence of a Medical man who deposes 
that the anus of a catamite is generally 
of a funnel shape and the anus of Minwalla 
did not exhibit this peculiarity. But he 
admits that this indication is not infalli- 
ble. 

I have, therefore, the admitted fact that 
the accused wasin a strange place at a 
strange hour of the night. Theexplanation 
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given by him cannot be believed. It is, 
hcwever, ‘definitly stated by two witnesses 
that they actually ‘saw Tajmahomed in 
the act of committing sodomy upon the 
body of Minwalla. Chemical examination 
showed seminal stains onthe trousers of 
Tajmahomed. The learned Magistrate 
has for some reason shown reluctance to 
draw from this testimony the full conclus- 
ion. He does not go further than to say 
that Tajmahomed and Minwalla were found ` 
in a compromising attitude; that the 
trousers of both were loose and their private 
parts were naked. After reading this 
evidence andthe judgment of the learned 
Magistrate and after hearing all that is 
said on. both sides, L am of opinion that a 
conviction for sodomy could have been 
sustained. A difficulty has arisen owing to 
the fact that the learned Magistrate has 
found Tajmahomed guilty of nothing more . 
than an attempt to commit sodomy. He has 
then passed on to convict Minwalla of 
being present at and abetting the offence 
of sodomy.’ It appears to me that some 
alteration in the judgment is necessary 
before it can be sustained. Before a con- 
viction under s. 114 and s. 377 can be re- 
corded itmust be proved, both that the 
offence wascommitted, and that the abettor 
was present. If, however, the Magistrate's 
conclusion that Taymahomed was guilty of 


‘nomore than an attempt is to be sustained, 


then I think the conviction of Minwalla 
should be under s. 377 read with s. 116, Penal 


. Code. 


. The appellant has earnestly pressed this 


“Court to hold that the conviction should’ be 


not under s. 114, but under s. 116. The 
importance of this mutation, in his eyes, is | 
this. Section 116 limits the sentence to 
one-fourth of the longest term provided for 
the offence itself. The longest term pro- 
vided for the offence of sodomy is trans- 
portation for life. Nevertheless the appel- 
lant argues that the abetment of sodomy, 
if the offence is not committed would be 
an offence punishable with imprisonment 
for not more than seven years with the 
meaning of s. 562, Civil Procedure Code. 

Thisis as it may be: but the present is 
not a casein which regard being had to 
the age of theoffender, which is given by 
himself as35 and the circumstances, which 
are that this man invited alad to perform 
upon him an odious and unnatural abo- 
minatior,this Court could think it expedieft 
that the offender should be released on 
probation of good conduct under s. 562, 
Civil Procedure Code. The result must 
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therefore, bë that the conviction is 


‘changed from s. 377-114 tos. 377-116. The 


senteace which is not affected by this 
change is maintained and the appeal is 


dismissed. - a 
D, Appeal dismissed. 


—_——~ 


CALCUTTA HIGH COURT 
Criminal Revision Wo. 813 
of 1934 


en January 25, 1935 


CosTELLO AND M. O. Guosz, JJ. 
KASHIRAM JHUNJHUNWALLA— 
: AccusED— PETITIONER š 
versus | 
Figu HURDUT RAI-GOPAL RAI— 
` CompLaINaANT—OPPosITE Party 
Criminal Procedure Code (Act V of 1898), ss, £35 
(1), 231, 222 (2)— Misappropriation in respect cf 


‘several items—Falsification, one of the seriesof acts 


constituting the transaction—Joinder—Trial for one 


offence—Legality—T'ransaction, meaning of—TIllicit 
misappropriations by cashier in one year—Whether 
can be regarded asone transaction—Penal Code (Act 
XLV of 1860), ss. 409, 477-A. $ : 

lt is clear.from the terms of s. 235 (1), Criminal 
Procedure Code, that a person may lawfully be tried 
for one offence of misappropriation joined with a 
charge of falsification which was carried outas one 
of the series of acts constituting the transaction by 
which the misappropriation was effected Micheal 
John v. Emperor (8), relied on —[p. 198, col, 2.] 

The word transaction means a - group of facts so 
connected together as to involve certain ideas, name- 


ly, unity, continuity and connection. in order to 
‘determine whether a group of facts constitutes one 


transaction, it is necessary to ascertain whether they 
are so‘connected together-as to consti:ute a whole 
which canbe properly described as a transaction, 
[p. 194, col. 2,] 66 | 
Where a clerk or cashier sets out to rob his em- 
ployer, having regard tothe fact that s. 222 (2) 
provides that he may be charged with having mis- 


s ‘appropriated the total of whatever sums he may have 
‘appropriated incourse of any one 


yeer, it is not 
purposes of the 


unreasonable to say that for the 
can be re- 


section thatthe year's illicit” operations 
garded as one transaction. [ibid.] 


Cr. R. froman order ofthe Additional 
Sessions Judge, Howrah, dated July 31, 
1934. 


Messrs. S. K. Basu and Ram Das Mukher- 
jee, for the Petitioner. E 

Mr. Debendra Narain Bhattacharjee, for 
the Crown. 

Mr. Satindra N. Mukherjee, for the Com- 
plainant. 


Costello, J—This Rule is directed 
against a judgment of the Additional 
Sessions Judge of Howrah, dated July 31, 
3934, affirming the decision of Mr. B. K. 
Ghose, Magistrate of the First Class, 
Howrah, dated May 28, 1934. The petitioner 


Kashiram Jhunjhunwalla was convicted 
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by the learned Magistrate on chargeslaid 
ander s. 40S, Indian Penal Code, and under 
s. £77-A of that Uode and was.sentenced 
under the latter section to one’ year’s 
rigorous imprisonment and to pay a fine-of 


“Rs. 1,030. The case for the prosecution 


was briefly as follows: Kashiram in his 
capacity as manager and cashierof thé 
complainant firm Hurdut Rai Gopal Rai 
had in‘his charge certain 
which had been signed by the complainant 
for the purpose of the withdrawal of money 
from the bank when necessary. Taking 
advantage of ihe fact that these cheque 
books werein his possession, the accused 
drew from the bank certain sums of-money 
and misappropriated a part of those 
sums and then sought to cover up the 
defalcations by making entries on the 
Counterfoils of the cheque books of amounts 
smaller than the sums for which the 
cheques were actially drawn and the 
monies received by him. Ths main chargé 
against him was that he had misappropriat- 
ed a total sum'of Rs. 2,200 which was 
made upof seven separate items. . He was 
also charged with falsification in respect 
of two entries in the counterfoils and in 
his books of sums smaller than those, ac- 
tually drawn from the bank. He was 
in fact indicted on a charge of criminal 
breach of trust under s. 403, Indian 
Penal Code, and on two separate charges of 
falsification of accounts under s. 477 A, 
Indian Penal Code. At the trial the defence 
taken was a denial of the charges. The 
learned Sessions Judge says: ta 
.“The trial of the case appears to have a chequered 
career, and at one time certain questions weré 
agitated in High Court.” ` t 

He then said: . . : 
- “In this Oourt of appeal thera has b32n absolutely, 
no argument on the merits of the case.” 

He gives certain reasons why that was 
so. The learned Sessions Judge con- 
tinued; 

“The whole argument by the learned Advocate 
appearing for the appellant was restricted to threé 
factors, namely (1) thatthe accused might now be 
given an opportunity to cross-examine the prosecu- 
tion witnesses, (2) that an opportunity might be 
given to the appellant's lawyer to argue the case 
before the Magistrate, and (3) that the charges 
framed by the Court below were vitiated by several 


factors of illegaltty,” vy 
Having disposed of the first two of 


those three points, he said with regard 
to the third point: ; 

“The charge under s. 493, Indian Penal Ood», 
relates toa gross sum consistiog of seven items.cf 
monsy alleged to have been misappropriated, aad 
it has been argued that this militates against the 


principle of s. 231, Oriminal - Procedure Code. ln. 


my opinion s. 222 (2), Criminal Procedure Codg 


cheque books : 


-~t 


r 


s- 
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furnishes a complete answer to this argu- 
ment.” $ 

The only -question which has been 
argued before us is the question whether 
it was lawful for the two charges of 
falsification to be joined with the charge 
of misappropriation, that is to say, with 
the charge of breach of trust unders, 403, 
Indian Penal Code. Mr. 8. K. Basu has 
not sought to argue that the latter charge 
in itself was illegal, and indeed that part 
of the matter is completely covered by 
the provisions of s, 222 (2), Criminal Penal 
Code, which provides that: 

“When the accused is charged with criminal 
breach of trust or dishonest misappropriation 
of money, it shall be sufficient to specify the gross 
sum in respect of which the offence is alleged to 


| have been committed, and the dates between which 


the offence is alleged to have been committed, 
without specifying particular items or exact dates, 
and the’chargeso framed shall be deemed to 
be a charge of one offence within the meaning 
of s. 234; Provided thatthe time included between 
the first and last of such dates shall not exceed one 
year. 


It is clear, therefore, that it was well 
within the rights of the prosecution to 
charge the accused with having mis. 
appropriated the total sum of Rs. 2,20. 
With regard to the charges of falsifica- 
tion however Mr. S. K. Basu has argued 
that the addition of those charges was 
not only a misjoinder but a misjoinder of 
such a character as would vitiate the 
whole of the proceedings and render them 
not only irregular but illegal. If that 
were the effect of what was done, then of 
course the bounden daty of this Court 
would be to quash the proceedings ani 
either to acquit the accused here and 
now, or to order anew trial. It is to be 
observed that s. 234 (1), Oriminal Proce- 
dure (ode provides that: ea 

“When-a personfis accused of more offences than 
one of the same kind committed within the. space 
of 12 months. from the first to the last of such 
offences, ‘whether in respect of the same person 
‘or not, he may be charged with, and -tried at one 
trial for, any number of them. no} exceeding three.” 

Mr. 8. K. Basu has" suggested that it 
was by reason of that provision that the 
charges in the present case were limited 
to three, namely, one of misappropriation 
and two of falsification. Whether that was 
so ornotis however immaterial for our 
present purposes. What we have to decide 
‘is whether in the circumstances of this 


- case the two charges of falsification could 


‘properly be joined with the -one charge 
‘of misappropriation. The answer to that 
‘question depends upon the question of 
whether the provisions of - s, 23) '(1), 
Criminal Procedure Code, materially affect 
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this case. That sub-section provides as 
follows: 

“If in ore series of acts so connected together 
as toform the same transactiop,| more offences than 
one are committed by the same person, he may- 
be charged with, and tried at one trial, for every 
such Offence.” 


It is clearfrom the terms of that section. 
that a person may lawfully be tried for 
one offence of misappropriation joined with 
a charge of falsification which was carried 
out as one of the series of acts constituting: 
the transaction by which the misappropria- 
tion was effected. Mr. S8. K. Basu hag ” 
referred us to anumber of decisions, but 
it is only necessary, I think, to refer to two `. 
of them. In the caseof Emperor Y. Sheo Saran = 
Lal,5 Ind. Cas. 896 (1), the acéused had been: - 
charged and tried ab one and the same 
trial for three offences udder s. 408, Indian 
Penal Code, committed within a period of 
one year, and three offences of forgery. 
under 8. 467 of the Code, and he was. . 
convicted and sentenced in respect of all + 
the six offences. Tudball, J. held that” 
this was an illegality not covered bys. 537, . 
Criminal Procedure Code. It is to be. 
observed however that in that case the ` 
facts were that Sheo Saran Lal was a 
clerk in a certain Bank, and the case, 
against him was that three different . 
persons seeking to deposit money in the’ 
Bank, handed over certain sums to him,. 
which he embezzled, and for which he. 
gave receipts in his own hand-writing, 
forging thereon the signature ‘of the 
Manager of the Bank. The facts of that. 
case were, therefore, quite diffrent from 
the facts of the case which is now before. 
us, Tudball, J., said in effect that the. 
accused was tried. in respect of six 
offences at one and the same trial, and .- 
although the offences might have been 
committed within the space 0f 12 months, 
the trial contravened the rule laid down 
in s. 233, even when read with s. 234. Then’ 
he says: 

. “It has been argued however that s. 235, -cl. ay 
must be read with s. 234, and that the three offences 
mentioned in the latter section must be deemed to' 
include all the offences committed in three similar 
transactions such as are contemplated by s. 233, el. 
(1); in other words, if an accused person goes 
through three similar transactions within the period 
of 12 months, committing in each transaction the 
same series of offences, he can be tried at one and the 
same trial on accountof all offences committed in the 
course of the three traneactions,evenif they total more 
than three. I am of opinion that this would be too 
great ap extension of the exzeption -mentioned’ in 
B. 234." í +e 

(1) 5 Ind, Cas, 893; 32 A 219; 11 Crn, L9.2335;7 A 

LJ 225. . es ee 


` 


4 
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The other case on which Mr. S.K. Basu 
strongly relied was thatof Kasi Viswanath 
v. Emperor (2), in which it was held by 
Benson and Wallis, JJ., that it was illegal 
to try a person ona charge which alleged 
three distinct acts of criminal breach of 
trust and three distinct acts of falsifying 
accounts. The learned Judges said: 

“Section 254, @ciminal Procedure Code, will not 
apply, as the offences of criminal breach of trust 
and falsification of accounts are notof the same kind, 
neither will s. 233 cover the case, as the several offences 


cannot be said to form part of the same transac- 
tion,” + | 


Then follows a passage in the judgment 
which seems to beno more than an ubiter 


dictum. In the passage the learned Judges 
observed; 


“It is true that s. 222 provides for a charge being- 
framed in respect of the grosssum misappropriated 
within 12 months from first to lass and enacts that 
& charge so framed shall be deemed to bea charge 
of one offence within the meaning of s. 234, but it 
does not provide that the acts so charged shall be 


deemed to be one transaction within the meaning 
offs. 235." 


‘That observation contains a proposition 
which if correct would operate decisively 
in favour of Mr. S. K. Basu’s contention 
before us. ‘The real question which we 
have to decide is whether contrary to the 
view’ taken in the Madras case it ought 
not to be held that ifa person is charged with 
one offence, namely that of misappropria- 
tion of a gross sum as provided in s, 222 
(2) then that one offence ought to be deemed 
to have ‘arisen out of one transaction so as 
to enable the prosecution to join with it 
in the same charge, a charge of some 
other offence constituted by the series of 
acts or some of the series of acts which 
connected together form that transaction. 

- Mr. Basu has argued that although it is 
the case that by virtue of the provisions 
Of s. 222 (2) the individual items of de- 
falcation may be lumped together to con- 
stitute one offence yet’ the sum of the items 
does not constitute one transaction, but 
remains a series of transactions euch one 
bf which is made up of a series of acta. 
lf that were the right view of the matter 
it would necessarily follow, as Mr. Basu 
‘contended, that it would not be possible 
to combine: into one transaction some seven 
‘tems (as was done here), and then to pick 
out two of those items and say that for the 
‘purposes of s, 235 they were separate tran- 
‘sactions, suthat the charges of falsification 
could be made in connection with each of 
ethem. G a 4 2 

Mr. Bhattacharjya and Mr. Mukherjee 
on behalf of the prosecution have invited 

(2) 30 M 828; I7MLI141 50r. LJ 341, 
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us to hold that the one offence referred to 
under s. 222 (2) must he taken to constitute 
one transaction, and they have argued that 
the character of the transaction was this: 
that the accused made up his mind to rob 
his employer in a series of operations by | 
means of which he secured for himself a: 
total sum of Rs. 2,200 and so each series 
of operations were merely, steps or stages 
in one comprehensive ‘transaction.’ It is 
not easy and indeed possible to give an 
exact definition to the word transaction, but. 
I think, we may say that it means a group 
of facts so connected together as to involve 
certain ideas, namely, unity, continuity and 
connection, In order to determine whether 
a group of facts constitutes one transaction, 
it, is necessary to. ascertain whether they. 
are so connected together as to constitute 
a whole which can be properly described 
as a transaction... 

In my opinion where a clerk or cashier 
sets out to rob his employer, having regard 
to the fact that s. 222 (2) provides that 
he may be charged with having misap- 
propriated the total of whatever sum he 
may have appropriated in course cf any 
one year, it is not unreasonable to say that 
for the purposes of the section that the 
year’s illicit operations can be regarded 
as one transaction. Mr. Bhattacharjya has 
contended that none of the authorities cited 
by Mr. S. K.. Basu are directly in point 
for our present purposes and he has re- 
ferred us tothe decision of the Patna High 
Court in. Michael John v. Emperor (3), 
where it was held by Sir Courtney Terrell, 
C. J. and Adami, J. that: 

“It is quite lawful to charge “a person under 
g. 448, Indian.I enal Code. 1860, with criminal breach 
of trust in réspéct.of‘a lump sum of money made 
up of three different items and to link with that a 
series of charges of falsification of accounts under 
8. 477-A each of which charges under s.447-A is 
united with one of the items of embezzlement under 
the charge under s. 408, provided the charges of 
embezzlement under s. 403 are linked together into 


one sum and that linking together also affects the 
charges of falsification.” i 


Certain decisions of this Court were con- 
sidered in the Patna case and either dis- 
tinguished or not followed. The learned 
Chief Justice and Adami, J. followed the 
previoug decision of the Patna High Court 
in Gajadhar Lal v. Emperor (4), where 
it was held by Mullick, J. and Bucknill, 


J. that: 


«where a person is charged, under s, 403, Indian 


(3) 183 Ind. Cae 450; A IR 1931 Pat. 349 (1931) 
Cr. Cas. 797; 32 Cr. LJ 1026; 10 Pat. 463; 12 PLT 
696; Ind. Rul, (t31) Pat. 870. : 

(4) 60 Ind, Oas. 422; AI R 1920 Pat. 775; 22 Or, Ju 
J 230, f ` 
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Penal Code, with criminal breach of trust commit- 
ted in one year in respect of a lump sum of money, 
the Court is competent, by virtue of the provisions 
of ss. 2°4 and 235, Criminal Procedure Coda, to try 
with this charge three charges for an offence 
under s. 477-4, Indian Penal Code if com- 
mitted within the period of one year and forming 
pi a the same transaction as the offence under 
B. 408. 

: We are of opinion that the decision of 
the Patna High Court in Michael John v. 
Emperor (3) really covers the point with 
which we are now concerned, and in our 
opinion that decision gives a reasonable 
and accurate interpretation ofthe relevant 
sections of the Criminal Procedure Code. 
It follows that this Rule must be dis- 
charged 


. M. C. Ghose, J.—I agree with my learned 
brother that this Rule should be discharged. 
The petitioner was manager and cashier of 
a certain firm, and as such, he was entrust- 
ed with the cheque books of the firm, and 
he proceeded to rob his employer by writing 
Cheques for certain sums and writing 
smaller sums in the counter-foils and in 
the accounts, and dishonestly misap- 
propriating the balance. It is said that 
he has altogether robbed his employer by 
no less than Rs, 24,000. The charge was 
made with respect to a sum of Rs. 2,200 
which ‘he is said to have misap- 
propriated by means of seven cheques in 
course of one year. The seven cheques 
and counterfoils were proved in Court. In 
respect of two of those cheques further 
charges were made of falsification of accounts 
under s. 477-A, Indian Penal Code, It is 
urged by Mr. Basu that the trial of the 
petitioner as regards the charge of criminal 
breach of trust’and the two’ charges of 
falsification of accounts as framed in the 
case was illegal and without jarisdiction, 
and as such, the conviction and sentence 
are bad in law. Various reported cases 
were cited by Mr. Basu. It is worthy of 
note that in all those cases there were two 
or more charges of criminal breach of 
trust against the accused person, and in 
addition to those charges of criminal breach 
of trust there were further charges of falsi- 
| fication of accounts, and it was held in 
those reported cases that the trial of two 
or more chargesof criminal breach of trust 
with two or more charges of falsification of 
accounts was illegal. 

In the present case there was only one 
charge of criminal breach of trust in res- 
-pect of a sum of Rs, 2,200. It is true 
that the sum of Rs. 2,200 was made. up 
. ofsseven different items, as proved in the 
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case. But s. 222 (2), Oriminal Procedure 
Code provides: 

“When the accused is charged with criminal breach 
ot trust or dishonest misappropriation of money, it 
shall be suficient to specify the gross sumis respect 
of which the offence is alleged to have been com- 
mitted, and the dates between which the offence ig 


_ allagelto have been comnitted, without spacifping 


particular itams or ex.ct dates, and the charge so 
framad shail bs desmed to be a charge of one 
offzuce withia the maning ofa, 234." 


The pres-nt charge of criminal breach 
of trust muss therefore be held to be a 
Charge of one offence of criminal breach of 
trust, and the two charges of falsification of 
accounts were parts of two items of the 
charge of breach of trust, those falsifications 
having been made in order to commit the 
said misappropriation. One charge in res- 
pect of Ex. 8 which was a cheque cashed 
by the accused, was that it was forasum 
of Rs. 1,300, but he putin the counterfoil 
and in the accounts a sum of ‘Rs. 609 
thereby misappropriating Rs. 703, and the- 
other charge was ìn respect of Ex. 9 whereby 
he withdrew a sum of Rs. 600 and credited 
to the counterfoil and to the accounts 
Rs. 209 there by misappropriating -Rs, 400, 
Section 233, Criminal Procedure Code lays. 
down that for every: distines offance there 
shall be a separate charge. The basis of the 
rale is that an accused person shouid nok 
be prejudiced by being accuse | for several 
Offences at once. Jo this particular case 
it cannot be said that the accused was 
in any manner prejudiced. Ha was chargad 


with one charga of criminal breach 
of trust and in respect of a portion 
of the money, it was - shown that 


he falsified these accounts in order to 
commit the said misappropriation. ‘There 
can be no doubt that an act of criminal 
breach of trust forms the same transaction 
together with an act of falsification of ac- 
counts which is made in order to facilitate 
the breach of trust, and the two charges 
of criminal breach of trust and falsification 
of accounts may be tried together - under 
8. 239, Criminal Procedure Oode. En this 
case in respect of two sums of money 
charges of falsification were made. : In 
my opinion there was no illegality in the 
trial of the. two charges in vone trial 
along with the charge of criminal breach 
of trust. 


N. Rule discharged. 


RANGOON HIGH COURT 
Civil Regular No, 202 of 1933 
December 17, 1934 


SEN, J. 
CHARLES JOSEPH—PLAINTIFF 


VeETSUS 
KYAUKTAGA GRANT Co. Lro.— 
DEFENDANTS, 

Companies Act (VII of 1913), Table A, Art, 94— 
Director who ceased to be directcr, entering into 
agreement on behalf of Company with third person 
—Share-holders agreeing to ratefy—Irregularity, if 
cured— Company, if can challenge act of director— 
Estoppel. 

JA person who ceased to be a director by the 
expiry of period for which he was elected, entered 
into an agreement as director on behalf of the Com- 
pany with a third party and the other chare-holders 
agreed to ratifyand carry out the terms of the 
eld, that th 

_Held, that the irregularity, if any, was cured b 

Art, 94, Table A, Companies Act, and the Gompane 
was estopped from challenging the validity of the 
agreement on the ground that the director was not 
duly appointed. Mahony P.O. v. East Holyford 
Mining Co. Lid, (3), Aron Solomon v, Solomon & Co. 
(4) Parker and Cooper Ltd v. Reading (5) and In 
re Express Engineering Works (6), relied on, Tyne 
Mutual Steamship Insurance Association v. Peter 
Brown (2), distinguished, 
_ Messrs. N. M. Cowasjee, Cowasjee (Jun- 
ior), Jeejeebhoy, Clark and Lambert, for the 
Plaitiff. 
, Messrs. T. F. R. McDonnell and Foucar, 
for the Defendants. 
_ Judgment.—In this case the plaintiff 
is suing to recover Rs. 40,000 and interest 
as being due and payable to him under an 
agreement dated November 21, 1932, enter- 
-edinto between him and the defendant 
Company. Under this agreement the 
defendant Company undertook to pay the 
plaintiff Rs. 2,76,858. This sum was 
to be paid Rs. 5,000 in cash on or before the 
execution of the agreement,Rs. 71,848 within 
90 days thereafter, and the} balance in five 
annual instalments of Rs. 40,000 each com- 
mencing from March 1, 1933. The plaintiff 
states the defendant Company paid him 
Rs. 76,848, but refused and failed to pay 
him the instalment of Rs. 40,000 when it 
became due and payable, and hence this 
suit. 


The defendant Company raises several 
defences in its written statement. The first 
plea in para. 1 of the written statement 
that the suit be dismissed as the plaintiff 
failed to obtdin the leave of the Court to 
institute the suit as part of the cause of 
action arose outside the jurisdic- 
‘tion was abandoned by learned Counsel. 
The real defence to the suit is that the 
agreemerft sued upon was procured by the 
plaintiff by fraud and in collusion with 
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grand-father of H; J, Mylne. H. J, Mylne’g 


ieie 


one A.M. Murray, and particulara of the: 


: fraud and collusion are set oub in great- 


detail in para. 7 of the written statement." 
The defendant Company also denies that 
it ever entered into the agreement in suit 
as A, M. Murray ceased to be a director on 
November 1932: The defendant Company 
also contends that A.M. Murray who 
signed the agreement was not a director 
and that W., E. Rivers and Murray had ‘no. 
authority to enter into the agreement on 
behalf of the Company, and, further, that: 
neither the Company nor its director sanc-. 
tioned or authorised the execution of the 
agreement. The defendant Company also. 
denies the payments set out in para. 2 of 
the plaint. The plaintiff filed a written 


statement as a reply denying that the. 
agreement was obtained by fraud and 
collusion and all the specific allegations 


contained in para. 7 of the written state- 
ment, and also pleading that as the 
Company duly accepted and ratified and 
acted upon the agreement in suit it is now 
estopped from raising the plea that the suit 
agreement was not duly executed and duly 
sanctioned. The parties went to trialon 
the following issues: 

(1) Did the defendant Company enter into 
the agreement referred to in paragraph (1) 
of the plaint ? (2) Did the defendant 
Company make payment as alleged in 
para. (2) of the plaint ? (3) Was Mr. Murray 
a director of the Company at the time of 
the execution of the agreement on Novem- 
ber 21, 1932 and was heso held out by the 
defendant Company? (4) Did ‘the plaintiff 
know at the time of the execution of the 
agreement on November 21, 1932 that Mr. 
Murray was not a director? (5) Was the 
agreement obtained by the plaintiff by 
fraud and in collusion with Mr. Murray 
particulars of which are as set out in 
para. (7) of the writien statement ? (6) Did 
Mr. Murray fraudulently and in collusion 
with the plaintiff obtain the agreements 
from the Company? (7) Is the defendant 
Company estopped from raising the defence 
put forward in the written statement that 
the agreement in suit was not duly executed 
and duly sanctioned by reason of their hav- 
ing accepted, ratified and acted upon the 
said agreement ? | 

For a better understanding of this suit I 
will shortly set out the Gireumstances which 
led to the execution of the agreement’ in 
suit. The property of the Company which 
Consists of 30,000 acres of valuable grant of 
paddy land was originally held by the 
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father E. Mylne inherited these lands and 
in 1929 transferred a quarter share to H. J. 
Mylne and a quarter share to his brother 
E. C. Mylne. In 1930 ihe father again 
transferred the half he had retained to his 
two sons in equal shares. and E. O. Mylne 
‘subsequently in March 1931, transferred 
“his share to his brother H. 
J. Mylne who then became the 
sole proprietor of the grant. It appears 
that in February 1931, H. J. Mylne and 
Capt. Rivers were travelling on thesame 
‘boat from Rangoon to London. Mylne 
durding the last two weeks of the voyage ap- 
` pears to have had a talk with Rivers about 
the grant and mentioned that he wanted 
someone young to help him in the man- 
agement, They met again in England, and 
Mylne told River that he would like to 
take him as a partner. Rivers said that on 
his return to Burma he would look at the 
grant, make enquiries and Jet Mylre know 
when he again came out to Burma. Rivers 
returned to Burma by the Gloucestershire 
‘and reached Rangoon on October 3, 1831. 
On the voyage Rivers appears to have dis- 
cussed the subject of running the Kyauk- 
taga grant with a fellow passenger Clark, 
a Ceylon planter and Clark’s advice to 
him wasthat a visiting agent was what 
_the grant needed and after Clark left the 
boat at Colombo, Murray, another fellow 
passenger, discussed the grant with Rivers 
-and mentioned that he had heard Clark’s 
advice regarding a visiting agent and said 
that he knew the very man for the post men- 
tioning Charles Jcseph, the plaintiff. Murray 
and Rivers after arrival in Rangoon stayed 
at the Strand Hotel. On October 17, 1933, 
. Mylne and Joseph arrived by the same 
Bibby boat. Rivers met Mylne on beard 
and tookhimover tothe Strand Hotel and 
.there introduced him to Murray. There 
Mylne learnt ail about Joseph from Murray. 
Joseph was subsequently introduced to 
Mylne and Rivers and shortly afterwards 
„Joseph was askéd whether he would take up 
the management of the grant. Joseph 
ultimately agreed to do so provided his 
representative's report was favourable. 
Mylne had agreed to give Rivers a third 
share if he went into partnership with 
him. 

It was next suggested that the grant be 
turned into a Company. The defendant 
Company was subsequently formed. On 
November 13, 1931,Ex.:2-B, an agreement bet- 
ween the defendant Company and the plain- 
tiff was executed whereby the plaintiff was 
appointed tħe manager ofthe grant on 
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the remuneration and terms set out thereins 
Subsequently the Lower Burma Bank 
Limited was formed. Plaintiff continued 
to work as manager under Ex. 2-B. After 
this it appears that Rivers was not -satis 
fied with plaintiff's management and also 
thought the remuneration exorbitant and 
got plaintiff to modify the first agreement 
and agree to accept a smaller salary and 
give up the management of the grant and 
so in February 1932, Ex. 2-0 the 
second agreement was executed. The de- 
fendant Ccmpany through Rivers continue 
ed the management of the grant and Joseph 
looked after the Bank. Evidently Rivers 
still thought plaintiff was getting too much 
remuneration and so negotiations for another 
agreement proceeded. As a result the 
third agreement, the agreement in suit, was 
entered into on November 21, 1932. This is 
Ex, 2-D. Under this agreement the two Com- 
panies, the Lower Burma Limited and the 
Kyauktaga Grant Limited, agreedto the 
retirement of the plaintiff from the said two 
Companies and cancelled the two earlier 
agreements, purchased the shares and 
interest of the plaintiff in the Bank 
and the plaintiff agreed to transfer -these 
shares to the Kyauktaga Grant Limited 
or its nominees. In consideration thereof 
the plaintiff was to be paid Rs. 76,848, 
Rs. 5,0000n or before the execution ot the 
agreement and Rs, 71,848 within 90 days 
and five annual instalments of Rs. 40,000 com- 
mencing from March 1, 1933. It was agreed 
that the plaintiff was to have no further con- 
nection with the Kyauktaga Grant Ltd., 
or the Lower Burma Bank Ltd., and was 
to be discharged from all liability. This 
in short sets out how the agreement in 
suit was arrived at. 

The plaintiff's case is that the defendant 
Company acted in accordance with the 
agreement and paid him in alla sum of 
Rs. 76,848 in terms of the said agreement, 
but when called upon to pay the first in- 
stalment of Re" 40,000 refused to do so and 
he was compelled to file this suit. (The 
judgment then proceeded to discuss the 
plaintiffs’ version and that of the defendant 
and after examining the evidence continued.) 
There remain the legal issues to be now 
considered : ‘Issue No. 3 and Issue No, 7, 
(3)Was Murray a director of the Company at 
the time of the execution of agreement 
on November21, 1932, and was he so held 
out bythe defendant Company: 

Under the Articles of Associaticnof the 
defendant Company Murray was one of 
the then directors, the other two being 
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Mylne and Rivers. Under Art. 19 Murray 
was to hold office for one year, but would be 
eligible for re-election. It is admitted that 
on the date the agreement was executed 
the one year had expired. Learned Counsel 
for the defendant Company contends that 
at ihe meeting at which the agreement in 
suit was arrived at Murray had not heen 
re-elected a director and therefore all acts 
done at that meeting were ultra vires of the 
Company and it follows that the agreement 
in suit cannot be binding on the Company. 
There is nothing in the evidence of Kivers 
or Murray to shew whether Murray had been 
re-elected a director or not. The plaintiff states 
that he had no knowledge that Murray had 
ceased to be a director and he believed at 
the time that Murray was a director, In 
Murray’s evidence he states that they had 
a meeting of directors in London in 
October 1932, Mylne, Rivers and Murray 
were present, and that it was at that meet- 
ing he was requested to go to Rangoon and 
get rid of Joseph. The oral evidence as to 
whether Murray was re-appointed a director 
is practically nil. There is, however, Ex. 1, 
dated May 11,1932, a letter from Murray 
to Mylne inwhich the following passage 
appears: 

“Might I suggest thatin your spare time you 
draw upan agenda which will bea basis for dis- 
.cuasion when we hold our directors’. meeting when 
Rivers arrives, which I suppose will be the latter 
half of July.” 

There is again Ex. Z, a letter from 
Murray to Rivers, dated February 14, 1933, 
in which the following passage occurs: ; 

“We devoted Sunday afternoon to busiress, holding 


a meeting where needless to say votes of confidence 
in our absent colleague were passed.” 


_ Now, the burden of proof that Murray was 
‘nota director in my opinion is on the 
defendant Company. Strange to say that 
no definite question was put to either Mylne 
or Murray on this point. At the same 
time Ihave found nothing in the evidence 
‘which distinctly points to the fact that 
Murray was re-elected a. director. The 
most that that can be implied from the 
two letters I have “cited is that Mylne 
and Riversregarded Murray as a co-direc- 
tor and were oblivious of the fact that he 
had automatically ceased to be a director 
under the Articles of Association. After 
careful consideralion of all the evidence on 
the record, Iam not satisfied that Murray 
was re-elected a director before the execu- 
tion of thethird agreement but I am of 
opinion that he was so held out by the 
Company before the execution of the third 
agreement, 
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This brings me to the second point of the. 
defendant Company’s learned Counsel's 
contention that if Murray was not a direc- 
tor at the time of the meeting at which 
the agreement in suit was executed then 
the defendant Company is not bound by 
that agreement. He has cited various au- 
thorities in support of his contention. Learn- . 
ed Counsel for th: plaintiff, however, argues. 
that assuming that Murray wasnota director: 
this would make no difference in Jaw as to 
the binding effect of the agreement Ex. D 
because both the share-bolders had agreed, .. 
ratified and carried out the agreement the ~ 
subject-matier of the suit. I shall now 
examine how far this contention is true in 


fact and how far itis correct in law. 
Ther- is no doubt that Murray was sent 
out by Mylne for the express purpose of 


entering into the agreement in suit. There 
can beno doubt that Mylne believed that 
Murray was a qualified director at the 
time. Healso gave Rivers a power-of-at- 
torney to act for him, Ex. 2-U. There can be 
no doubt onthe evidence that Mylne rati- 
fied the agreement. He says: 

“I gavea power-of-attorney to Capt. Rivers when: 
he came out at the end of 1932 toeffect the third. 
agreement, Exhibit 2-U is the power-of-attorney I 
gave him. After the completion and execution of 
the third agreement, Ex. 2-D Capt, Rivers inform- 
ed me that he had effected it. He was acting for 
me at that time and I approved of his action atthe 


time,” . . 

There is also a letter, Ex. 2-T, dated 
December 20, 1932, from Mylne to Joseph, in 
which he states: | 

“Itis lawfully good of youto fallin with his 
plans andagree to” the changes, and he explains 
thisin his evidence meaning: Itis awfully good 
of Joseph to agree to Murray's suggestion and 
agree to the terms of the third agreement” 

Now, as regards Rivers there can be no 
doubt that he regarded Murray as a direc- 
tor ashe actually ellowed him to be the 
chairman ofthe meeting. That this agree- 
ment was acted upon by both Mylne and 
Rivers there can be no doubt as payments 
were made underthe agreement and plain- 
tiff transferred his shares in the Bank to 
the defendant Company in terms of the 
agreement. There is, in my view, therefore, 
overwhelming evidence that both the share- 
holders agreed to, ratified and also carried 
out in part the terms of this agreement. 
Now, if we look at the Articles of Associa- 
tion of the Company, by Art. 14, Rivers 
was one of the governing directors; by 
Art. 15 the goverinng directors are to 
have full control and in the absence ‘of 
Mylne, Rivers was to be chairman of the 
Board of Directors. It is gontended by 
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Counsel for the plaintiff that Article 20: 
does notapply. and that the - provision 
therein that the quorum of directors for 
transacting business shall unless 
otherwise fixed by the directors . be 
wo also cannot apply. I -agree that 
this article does not apply as, it relates to 
a position in the Company where there are 
no governing directors. In this case Mylne 
and Rivers were undoubtedly the governing 
directcrs. = 

As regards the law on the subject I have 
been referred to numerous authorities, but 
I propose to deal with only those which 
strike me as pertinent to the point in 
issue in this case. I shall first refer to 
the case of Dawson v, African Consolidated 
Land and Trading Co. (1). At page 1)* 
there appears the following passage : 

“There was a meeting of directors on June 24, 
at which he was present, and he acted as a director 
bo that two cf the direct.rs who might have 
passed a resolution appointing Mr, Nielsen did not 


go through that form, but acted with him as a 
uly appointed director,” 


It was held that the irregularity was 
cured by Art. 114 of the Articles of the 
Company. Now, in this case a very 
similar position arises. Murray had the 
requisite qualifieation for a director as he 
Was under the <r ic’es eligible for re-elact.on 
and the irregularity, it aug, in my opinion, 
is cured by Art. Y4 of Table A of the 
Companies» Act, which is pre ctically identi- 
-cal with Art. 114 of the ‘Company in 
Dawson’s case (1). As against this authority 
I have been referred to the case of Tyne 
Mutual Steamship Insurance Association v. 
- Peter Brown (2), This case, although at 
first sight may appear to te in favour of 
the argument advanced by learned 
Counsel for the defendant Company, in my 
opinion really turned on the fact that the 
directors in that case having full knowledge 
of defects in their ap, Ointment and being 
warned that they had no authority to act 
continued todo so. That was a ease where 
all parties were fully aware that the persons 

. who acted as direciors were never go ap- 
pointed, Here, however, theres no question 
that all parties believed that the directors 
were duly appointed and had power to act. 
In these circumstances I do not see the 
relevancy of this authority to the present 
case, : 

The next case is that of Mahony P.O. v. 
East Holyford Mining Co., Ltd. (8). This 


(Ly (1898) 1 Ch, D 6; 67 LJ Ch. 47; 46 ‘WR 132; 
ITL F399. 
(2) (1896) 74 L T 283. 
(3} (1876) 33 L T 383; 7 H L 862, 
“Page of (180% 1 Oh, DEd] — 
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case deals with the question of. contracte - 
between the Company and third - parties: - 
Here certain persons assumed the office of 

directors without having been properly: 
appointed and communicated “to the 

Bankers of the Company an alleged resolu- ' 
tion in accordance with the articles ag to, 
the form in which cheques would be drawn., 
The Bank acted upon this communication 

and honoured cheques drawn in the manner: 
described. In an action brought by the 

Official Liquidator of the Company to-recover 

the amount paid upon these cheques it was: 
held: i pe 


“that, even without the validating clause, aa the, 
Bank had dealt bona fide in a manner authorized 
by the Articles of Association, with persons who’ 
were the de facto directors of the company, suffered 
by the share-holders to occupy that position they 
were not eligible to refund the money so paid.” 


In the present case Joseph was given 
to understand by the governing director: 
Rivers that he was competent to . execute 
the agreement in suit along with Murray 
and believing this representation Joseph 
agreed to the terms of the agreement in 
suit. In my opinion, this case also lends 
support to plaintiff's contention that the 
agreement in suit is binding on the Com- 
pany. In the view that [ have taken of 
these facts relating to the signing of the 
agreement in suit and the law as laid down 
in these two authorities and the express 
terms of ‘Art. 95 of Table A of the Com- 
panies Act, which runs as follows: 

“ All acts done by any meeting of the directors or 
of a committee of directors, or by any person 
acting as a director shall, notwithstanding that 
it be afterwards discovered that there was some 
defect in the appointment of any such directors 
or persons acting as aforesaid or that they or any 
of them were disqualified, be as valid as if every 


such person had been duly appointed and was 
qualified to be a director.” 7 


I am of opinion that the said article ig 
sufficient to cover any irregularity in the 
appointment of Murray as a director and 
validates all acts done by Murray and 
Rivers at the meeting when the agreement 
in suit’ was adopted. liven if my view 
of the law is wrong, I am strongly of 
opinion that there has been sufficient 
ratification and adoption of the agreement 
in suit by the Company to condiitute an 
estoppel. Theré can be no doubt that 
the making of the agreement was a mat- 
ter intra vires the Company and there- is 
no doubt on the evidence that every 
member of the Company assented to tHo 
terms of the agreement, and J cannot gee 
how the Company can now turn round 
and say that the agreement is not that 
of the Company as one of the directors 
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was not duly appointed. Authority for 
this proposition is found in the case of 
Aron Solomon v. A. Salomon & Co. (4), 
where Lord Davey remaks : 

‘“T think itan inevitable inference from the cir- 
cumstancss of the case that every member of the 
Company assented to the purchase, and the Company 
is bound ina matter intra vires by the unanimous 
agreement of its members,” 


There is again the case of Parker and 
Cooper Ltd. v. Reading (5), which lays 
down that a Company is bound in a mat- 
terintra vires the Company by the unani- 
mous agreement of all its corporators. The 
case of In re Express Engineering Works 
(6) Jays down the same view of the law 
on this point. There is no question that 
the agreement in suit was intra vires the 
Company and on the evidence I have held 
that-Mylne, the only other share-holder, 
approved of and assented to it. 

In these circumstances I hold that the 
defendant Company is estopped from 
raising the defence that the agreement in 
suit was not duly executed and duly 
sanctioned -as they have accepted, ratified 
‘dnd acted upon the said agreement. In 
wiew of my findings there will be a decree 
‘for the plaintiff as prayed with costs, 

D. Suit decreed. 


(4) (1897) AO 22, 
2 (1926) 1 Ch. 975; 96 LJ Ch. 23;193L T 


= (6) (1920) 10h. D 466; 89 LJ Oh. 379: 36TLR 
275; 122 L T 790. 
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PATNA HIGH COURT 
Appeal from Original Decree No, 109 of 
1932 
February 15, 1935 
Courtney TeRRELU, O. J. AND Duavis, J. 
JANKI NATH PAUL—Dgrenpanr znd 
PartTy—APPELLANT 
f versus 
DHOKAR MALL KEDAR BUX AND 
ANOTHER — PLAINTIFFS ~ RESPONDENTS 
Partnership—“Firm”, if legal personality— Partner- 
ship, test of—Contract—Coniract of guarantee—Nature 
‘of proof required— Ratification, meaning of. 
A “firm” is not a legal personality but a:mere 
-partnership. One of the tests of partnership is 
whether there was a binding contract of mutual 


agency between the partners. [p. 201, col. 1.] 
Contracts of that 


guarantee, is to say, 
contracts to perform lhe promise or discharge 
the liability of a third person in case of 


his default, should, if relied jon, be proved strictly. 
e Under English Law writing is required to evidence 
‘such a, contract, It is true that this is not the 
case under Jndian Law but the need for strictness 
of proof is as great if not greater in India than in 
England, It is most important, . therefore, that 
contracts of guarantee should ‘be strictly proved 
< and -the consideration or, the alleged contract 
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should be stated and established and this is the 
more so where a regular market organization exists 
as otherwise the conduct of business becomes very 
insecure. It is essential for the good organization 
of a market that the custom of merchants which 
is the foundation of mercantile law should be 
supported and should form the basis of presump- 
tions and that these presumptions should not be 
rebutted save upon cogent evidence. [p 201, col. 2; 
p. 202, col. 2.) 

Ratification is used to express the conduct of a 
principal who endorses the action of his agent 
which had at first taken place without the principal's 
authority. [p. 20, col. 2.] 


A. from a decision of the Subordi- 


nate Judge of Darbhanga, dated June 30,. 


1932. 

Messrs. A. B. Mukharjee and Navadwipa 
Chandra Ghosh, for the Appellant. 

Messrs. S. M. Mullick, Manohar Lal and 
R. S. Chatterji, for the Respondents. > ` 

Courtney-Terrell, C. J.—This is an ap- 
peal by the defendant second party from 
the judgment of the Subordinate Judge of 
Darbhanga, : 


The plaintiffs are a firm of merchants 
dealing in chillies, tobacco and similar 
produce and have their place of business 


at Dalsingserai. The defendant first party, 


who is a merchant, collects produce of this 
nature from the provinces and sells them 
at- Jhalokatj in the District of Barisal ` in 
Bengal and employs amongst other people 
the defendants second party who are a 
firm of commission agents also carrying on 
business at Jhalokati. The method of 
conducting business is that the defendant 
first party occupies the position of a jobber 
and the defendants second parly are in 
effect brokers, The defendant first party 
is said to carry on a bepari business, while 
the defendants second party are said to do 
arhatdar and charge an arhat or commis- 
sion of recognised percentage to vendors or 
to purchasers who do business through 
them. 

In the course of his bepari business the 
defendant first party from time to time 
purchased chillies from the plaintifi’s firm 
and made payments at Dalsingserai. The 
case alleged in the plaint is that a certain 
contract for sale of chillies was arranged 
between ihe plaintiffs and the defendant 
first party and the defendant second party 
stood surety for the liabilities of the defen- 
dant first party to the plaintiffs. The 
consideration for this contract, that is to 
say, the advantage moving from the plaintiffs 
to the defendants second party for entering 
into this alleged contract is not stated in 
the plaint. It issaid that there was an 
adjustment of. accounts-and that-a sum of 
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Rs. 5,700 odd was due by the defendant 
first party to the plaintiffs for goods sup- 
plied. The defendant first party admits 
the indebtedness. The defendants second 
party deny the alleged contract of surety- 
ship though they are not prepared to dispute 
the liability of the defendact first party to 
the plaintifis. 

The trial of the case in the Court below 
and in the course of this appeal was made 
more difficult by the lack of a clear 
appreciation of the ra'ure cf the contract 
sued upon, the obscurity of the pleadings 
and by reason of the defendants second 
party having set up an unnecessary and 
dishonest plea. The defendants second 
party were sued in the firm name of Sitanath 
Paul-Jankinath Paul. Jonki Nath Paul is an 
individual who is a brother of Sita Nath 
Paul and service was effected upon him on 
the allegation that he was a member 
of the firm. In addition to the simple case 
that there was no contract of suretyship 
he alleged that the firm Sitanath Paul- 
Jankinath Paul had been wound-up and 
ceased to exist, í 

The nature of a partnership seems to have 
been ill-understood both by the lawyers and 
by the Judge and there even was some 
confusion manifested in the arguments 
before us. A “firm” is not a legal person- 
ality but a mere partnership. One of the 
tests of partnership is whether there was a 
binding contract of mutual agency between 
the partners. It was established to the 
satisfaction of the Subordinate Judge and 
we entirely agree with him not only that the 
firm of Sitanath Paul-Jankinath Paul is 
still in existence but that the individual 
Jankina‘h Paul is most certainly a partner 
in that firm. Moreover, Jankinath Paul has 
endeavoured to establish thal he is now 
“a partner in a firm which carries on business 
under the name of Sarda Sundari Pal. It 
is clear that Sitanath Paul-Jankinath Paul 
is meiely another name for the same 
business which is carried on under the 
mame of Sarda Sundari Pal, and that 
Jankinath Paul and his brother Surendra 
Nath Pal, who has given evidence, are 
members of that partnership. The fact is 
that some years ago the third brother 
Sitanath Paul, who was a member of the 
same firm, died. Litigation has proceeded 
-between the widows of Sitanath Paul and 
the surviving members for their share of 
the business and a new name has been 

‘adopted having for one of its reasons the 
“defeat of the claim of these widows and 
it-is quite eprobable-for another reason 
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connected with the returns to income-tax. ` 
The evidence has shown that both names,that 


‘is to say, Sitanath Paul-Jankinath Paul 


and Sarda Sundari Pal are employed by 
the.existing partners and this defence was 
clearly taken for ulterior reasons and has 
no substance. A further piece of dishonesty: 
on the part of Jankinath Paul has occurred 
in his denial of certain documents. ‘This 


“jis aninstance of the prevalent and stupid 


practice of setting up a false and dishonest 
case when a simple and straightforward 
defence could successfully have been main- 
tained. It was no doubt due to his dishonesty 
in this matter that the defendant second 
party lost his case in the Court below. 

Contracts of guarantee, that is to say, 
contracts to perform the promise or discharge 
the liability of a third person in case of his. 
default should, if relied on, be proved 
strictly. Under English Law writing is 
required to evidence such a contract. It 
is true that this is not the case under 
Indian Law but the need forstrictness of 
proof is as great if not greater in’ India 
than in England. 

1 have said that the plaint does not state 
that the plaintiffs agreed to supply defen- 
dant No. | with goods in consideration of - 
defendant No. 2 guaranteeing his account, 
and indeed the evidence itself discloses no 
consideration to defendant No. 2 of this 
or any other kind for his entering into the 
alleged suretyship. The learned Sub- 
ordinate Judge in dealing with the alleged - 
contract of sure'yship was constrained to 
admit that there was nothing ip writing to 
evidence the existence of such a contract . 
but he relied upon two pieces of evidence, 
the first is that of a witness named Paloo 
Choudhry, a cultivator and trader of Begu- 
serai, whose evidence on this point is 
confined in chief to the following two sen- 
tences: “I have dealings in chilli with the 
firm of defendant second party. The 
defendant second party stood surety for 
all dealings between the plaintiff and 
defendant first party in Aghan in 1337.” In 
cross-examination which seems to have been 
most inefficiently conducted, he said that 
the plaintiff's servant Moti Singh “had gone 
there on demand”. The meaning cf these . 
words is obscure. He then adds 

“The defendant second party suggested that 
goods should be consigned to Dwarikanath Pal 
(i. e, defendant first party) who was his mn, 
Dwarikanath was also there. There *were many 
other customers. Moti did not ask anything in 
writing". 

There is the evidence of a mahajan named 
Puran Mull that the -defendants second 
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party stood surety for defendant No. 1 but 
neither in chief nor if cross examinalion 
did he state that he was a witressto the 


contract and it would appear that he is. 


merely under the impression that that was 
the case. Neither of these witnesses sug- 
gests that the plaintiffs were induced to 
supply goodsto the defendants first party 
by the offer of a guarantee of liability by 
the defendant second party. 

Now the second kind and main evidence 
relied upon by the Subordinate Judge was 
as to circumstances which took place after 
the plaintiffs had begun their suit and 
were pressing the defendant first party. 
The plaintiffs had obtained an order for 
attachment before judgment of certain 

` goods of the defendant first pariy at the 
godown of the defendants second party. 
Moti Singh's evidence in examination-in- 
chief was confined to this incident. He 
stated that Jankinath Paul offered to pay 
Rs, 2,500 and to pay the rest gradually. 
He, Moti Singh, said that he could do no- 
thing without the malik’s consent. Letters 
were sent to the plaintiff asking aim not to 
press the defendant first party, stating that 
there was a quantity of chilli in the 
.godown of the defendants second party and 
offering to send money when this chilli was 
fold and protesting that there was no 
necessity for the filing of a suit against the 
defendant first party. There is not a 
word of evidence which would suggest that 
in consideration of this offer the plaintiffs 
gave time to the defendant first party and 
indeed the offer seems to have been of no 
avail in arresting the legal proceedings 
against the two defendants. It was ‘not 
until he was cross-examined with the usual 
inaptitude that Moti Singh made any 
mention of the contract actually sued upon 
and he then apparently remembered the 
way in which the plaint had bean drawn 
and then and not before set up a case 
that the defendants second party had pro- 
posed to the plaintiffs that the purchases 
should be made by the defendant first 
party and that the defendants second party 
would guarantee the account. Moreover the 
two supposed contracts, if there ever were 
two contracts differ completely, the one 
from the other. The contract sued upon 
is one said to have been entered into by 
the plaintiffs with the defendants second 
party that the plaintiffs would supply goods 
to the defendants first party on credit (it 
may possibly be implied in consideration 
for a contract of guarantee by the defen- 
dants second party). The second alleged 
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contract was one in which the plaintiffs ` 
refrained from suing the defendant: first. 
party on consideration of the defendants 
second party paying the account for which 
a suit had been entered. The circum-’ 
stances alleged tosupport the second contract . 
are not a “ratification” of the first and the 
term “ratification” is a complete misnomer. 
Ratification is used to express the conduct 
of a principal who endorses the action’ of 
his agent which had at first taken place.. 
without the principal's authority: it has no 
application to the present circumstances 
and the circumstances, as alleged, of the 
second contract are not even evidence of 
the existence of the first contract, for it 
may well be that one may intervene: to 
guarantee a debt which has been incurred 
by a friend or business colleague, but it 
cannot be inferred from this fact that one 
has originally guaranteed the performance 
by him of the contract which has in fact 
given rise to the debt. Moreover, the 
third illustration to s. 127 of the Indian 
Contract Aet applies to this case: 

“ A sells and delivers goods to B.C. afterwards 


without consideration, agrees to. pay for them in 
default of R. The agreement is void.” 2 


In any case the second set of circumstances 
do not give rise to the alleged contract upon 
which the suit was brought. Inthe very 
nature of business relationship it is most 
unusual, as indeed has been pointed out 
by the commercial witnesses for - the 
defendant, for one in the position of a. 
broker to guarantee the contracts “of a 
jobber and if he enters into such a- con- 
tract it would seriously damags his com- 
merical reputation. It is most important 
therefore that contracts of guarantee should 
be strictly proved and the consideration for 
the alleged contract should be stated and 
established and this is the more so where. 
a regular market organization exists, 
otherwise the conduct of business becomes 
very insecure. It is essential for thé good 
organization of a market. that the custom 
of merchants which is the foundation of 
mercantile law should be supported and 
should form the basis of presumptions 
and that these presumptions should not be. 
rebutted save upon cogent evidence. 


It is to my mind, clear that the judgment 
against the defendants second party must 
be set aside with costs but having regard 
to the dishonesty of defendant No. 1 in 
raising the issue of the identity of his 
firm and denying the authorship of the 
letters which, as has been clearly estab- 
ished, emanated from that firm. The 
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defendants second party will recover one 
half only of the costs taxed in their favour. 

Dhavle, J.—The deed of gift executed 
by Sarda Sundari De Pal in favour of 
Janaki Nath De Pal and his brothers in 
January, 1926, Ex. 1, shows that a busi- 
ness was carried on under the name of 
Sitanath Paul-Jankinath Paul by Sitanath 
and his brothers after their father’s death 
in 130b B. S. Sitanath, the eldest son, died in 
1326, and the business was then carried on 
by the surviving brothers. In 1331 there 
was another business started in the name of 
Sarda Sundari Pal, and by the deed of 
gift the mother,Sarda Sundari, transferred 
her interest in it tothe five sons. Whether 
or not the business carried on in the name 
of Sitanath Paul Jankinath Pal was for- 
mally wound-up seems immaterial so far 
as the liability sought to be enforced in this 
suit is concerned, because the evidence 
shows thatthe same brothers were carrying 
on business under either name indifferent- 
ly, and continued to receive invoices and 
consignments and send out communications, 
inthe old firm name, down to the institu- 
tion of the suit. The finding of the learned 
Subordinate Judgeis amply borne out by 
the evidence that “the truth seems to be that 
although the defendant second party might 
have changed the name ofthe firm, the 
mofussil customers always carried on 
business inthe name of the old firm, 
and as the proprietors of the old and 
the new firms were the same set of people, 
the latter also did not take notice if they 
were addressed in the newor the old style.” 
The attempt of the appellant to escape 
liability onthe ground that the firm Sita- 
nath Paul Jankinath Paul ceased to exist 
five years before the suit was thoroughly 
dishonest, and it does not help the appellant 
that it appears from the written statement 
and the evidence of Dwarikanath, the man 
who conducted the bepari business in the 
name ofthe defendant first party, that it 
was the appellant and appellant alone that 
carried on the dishonest dispute. The posi- 
tion isnot improved for the appellant by 
reason of the denial by the defendant 
second party of the telegram (Ex. 2) and 
the post-cards-(Exs. 3 and 3 (b) to 3 (d), which 
are proved to have been received in the 
ordinary course of business by the plaintiffs, 
together with the denial of Ex.3 (a), which 
has been similarly proved and which from 
the contents would appear to have emanated 
from Dwarikanath, thoughit is unsigned, 
and was written by a servant of defendant 
second party whose son wrote Ex. 3 (d). 

e 
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As tothe question whether the defendant 
second party did or .did not stand surety 
for the debts ofdefendant first party, the, 
learned Subordinate Judge observes that 
though there is nothing in writing to show 
that the defendant second party stood surety 
for the liability of the defendant first party, 
the plaintiffs have adduced oral as well as 
documentary evidence to show that they 
ratified their suretyship by negotiating for 
a compromise when a writ of attachment 
was served ontheir firm after the institu- 
tion of the suit. The documentary evidence 
referred to by the learned Subordinate 
Judge consists of letters (post-cards and 
telegrams), and the oral evidence of the 
testimony Lakhi Charan Das, P. W. No. 2 
before the Commissioner, and Harinandan 
Singh and Paloo Chaudhury, the first two 
witnesses examined for the plaintiffs in 
Court. But Lakhi Charan Das and Hari- 
nandan Singh do not say one word about 
any contract prior to the negotiations for a 
compromise, and it’ is evident that the 
contract of surety, if any, must have been 
‘entered into long before this date. Paloo 
Chaudhury in his examination-in-chief says 
that, “the defendant second party stood 
surety for all dealings between the plaintiff 
and defendant first party in Aghan 1837,” 
but gives no details. How exactly he was 
cross-examined it is impossible to say on 
iherecord, but the only relevant portions 
are, “the defendant second party suggested 
that goods should be consigned to Dwarika- 
nath Pal who was his man. Dwarikanath 
was also there. There were many other 
customers. Motidid not ask anything in 
writing. The defendant second party did 
not stand surety for my sale. The defendant 
‘second party stood surety for all goods 
supplied to the defendant first party. 
Moti did not enquire about his means.” 
Aghan 1337 if the witness meant the Fasli 
era seems to correspond to November 1929, 
and if there wasa contract of guarantee 
at that time, the witness’s statement in 
cross-examination which I have quoted 
above would seem to be referable to that 
contract. He does not, however, speak of 
any acceptance bythe otherside of the 
‘suggestion’ of the defendant second party 
that goods should be consigned to Dwarika- 
nath Pal who was his man. What is more, 
we know asa matter of fact that the last con- 
signment of chillies sent from Dalsinghseri 
was not in the name of .Dwarika- 
nath Pal at all. The learned Subordinate 
Judge considers Paloo Chaudhury an 
independent witness and says that no reason 
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has been suggested why he should come 
forward to swear falsely for the plaintiff, 
That may be, but 1 donot think that on the 
record it can be said that he proves a con- 
tract of guarantee with the precision and 
fullness that must be insisted on in such 
oral transactions, especially when it appears 
that it is not the ordinary business of 
arhatdars like defendant second party to 
enter into contracts of guarantee un behalf 
of their clients the beparis. 

The next witness for the plaintiffs, Puran 
Mall, is a plaintiff himself, and when he says 
that the defendant second party used to re- 
ceive goods on behalf of defendant No.1 
and the former stood surety, not only does he 
not make it clear whether he has any per- 
sonal knowledge ofthe alleged contract of 
surety—it seems unlikely from Paloo Chau- 
dhury'’s evidence that Puren Mall was 
‘present at Jhalakati on the occasion but the 
evidence is open to the same remarks as that 
of Paloo Chaudhury. Puran Mall says in 
his cross-examination that he used to send 
railway receipts to Janki Babu in unregi- 
stered covers, but the railway (or steamer) 
receipt in respect of the last transaction 
of 122 bags of chillies stood in the name 
not of Janki Babu nor of Dwarikanath but 


.of the consignees themselves, and no 
-_attemp, was made on behalf of the plaintiff 
“to bring it within the arrangements 
spoken of by Paloo or by Paran 


Mall either, or to explain away the 
consignee’s endorsement on it in favour of 
Dwarikanath Kundu and Dwarikanath’s 
endorsement in favour of the firm of Sarda 
Sundari Pal. 

The only other witness for the plaintiff 
was Moti Singh. He spoke of the defend- 
ant second party standing surety for the 
business of the plaintiff and also of the 
‘incident after the attachment before judg- 
ment when ‘the defendant second party 
offered to pay Rs. 2,500 and to pay the rest 
gradually’. As to standing surely, he said 
In cross-examination, ‘defendant second 
party proposed that the defendant first 
party would go to make purchases and they 
would pay the price. They said Dwarika 
Kundu was their relation. The defendant 
second party said he (Kundu) would pur- 
chase the goods, the khata would stand in 
his name and they would pay for it. The 
talk took place at the Gadi of the defendant 

. Second party. I did not ask for anything in 
writing About suretyship. I did not write to 
the plaintiff forthis.’ This, if accurate, does 
not mean a contract of guarantee at all; 

` defendant first party is to take the goods 
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and the defendant second party to pay the 
price; and further the. witness does not gay 
when and by whom the proposal of the defen- 
dants’ second party was accepted, though it 
i8 quite clear that he cculd not have accepted 
it himself as he said that he could not do 
anything without his employer's consent; 
about the offer cf the defendant second Darty, 
at the time of the negotiation for compromise 
after the attachment, before judgment “to 
pay Rs. 2,500 and to pay the rest gradu- 
ally.” The correspondence put in on behalf 
of the plaintiff does not by any means 
necessarily suggest a contract of guarantee 
in the sense indicated in the plaint, viz., 
a contract of guarantee covering all the 
transactions which gave rise to the suit 
and entered into before the first supply of 
goods to Dwarikanath. The earliest docu- 
ment in this connection is Ex. 3 (a), a 
post-card of November 1, 1980, evidently 
coming from Dwarikanath. In this the 
writer says to the plaintiff “if you do not 
trust and give me chilli then you will 
despatch it in the name of the arhatdar and 
I shall have it sold............ .. My position 
becomes a bit awkward if you despatch in 
the name of the arhat. Youmay do just 
as youthink best. Please despatch chilli 
through Simirighat so that I may get it 
before nabami jatra. Ishall send you in 
one lump whatever I can get from giving 
bills as well as from income. Please 
despatch chilli without delay. I want to 
do business......... "There is nota word in 
this about the original suretyship of de- 
fendant second party; and the post-card 
reads as if Dwarikanath was doing busi- 
ness on his own account as a bepari, “you 
are a mahajan and I am a patkar. I say 
that a mahajan is like a father. You will 
protect me. I shall not cheat you of your 
money.” The steamer and railway receipt, 
(Ex. G), comes from Semaria Ghat and is 
dated November 8, doubtless in accordance 
with the request of Dwarikanath in Ex. 3 (a), 
The next document is Ex. 3 (d) of Novem- 
ber 25, from Jankinath Paul to the plaintiff 
asking him to send the bill or eend a man 
to take delivery, otherwise a large amount 
will be charged as demurrage. The demur- 
rage was apparently paid by the defendant. 
second party, bet it also appears that 
arhatdars used to meet such charges on 
behalf of their clients, the beparis, and 
charge them in the bepari's account. We- 
then get Exts. 3 (b) and 3 (c), both of 
December 2, 1930, in which defendant 
second parly said that they had taken 
delivery of the 122 bags of chialies and would 
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send the money after selling the - chillies. 
They further said that the chillies had 
been credited to the account of defendant 
first party and that they would send to the 
plaintiff whatever money may be in deposit 
in their Gadi on account of the previous 
accounts of Dwarikanath Kundu Hare 
Krishna. Exhibit 3 (c) concludes “We 
remain liable for the sale of these 122 bags 
of chilli’, a statement which would be 
scarcely intelligible if there had been a 
contract of guarantee entered into by these 
defendants with the plaintiff. The next 
two documents are the telegram of Decem- 
ber 27, in which these defendants say that 
they are ready to pay Rs. 2,500 and request 


the plaintiff to allow sufficient time for the . 


balance; and Ex. 3 of December 28, referring 
to the previous day's telegram and saying 
‘if you give time for the balance of the 
money, then we will be able to collect and 
pay the money also’ and protesting against 
the suit that had been brought. The learn- 
ed Subordinate Judge speaks of defendant 
second parly ratifying their suretyship by 
negotiating for a compromise, but this 
is not the sense in which the term ‘ratifi- 
cation’ is used in the Contract Act. 
The defendant second party undoubtedly 
tried to get the cuit compromised, but this 
does not necessarily point to their having 
agreed in the beginning to discharge the 
liabilities of defendant first party in case 
of their default; and thecontract spoken of 
by Moti Singh, in his cross-examination 
was, as-I have already said, not a contract of 
guarantee properly so called: “the defendant 
second party proposed that the defendant 
first party would goto make purchase and 
would pay the price.’ The learned Sub- 
ordinate Judge's finding on the documents 
and the oral evidence that he hes referred 
to is that “although the transaction was 
apparently transacted between plaintiff and 
defendant No. 1, the real person who was 
responsible was defendant No. 2.” This 
finding is consistent with Moti Singh’s 
story, not of a contract of guarantee, but 
of defendants second party being the prin- 
cipal debtors themselves, the actual pur- 
chasers thoughin the name of defendant 
first party. Asmy Lord the Chief Justice 
has pointed out, the case was not very 
well conducted in the lower Court and the 
correct bearings of the alleged contract of 
guarantee were not appreciated. Defend- 
ant second parly were definitely implead- 
ed on the footing of a contract of guarantee 
and though we Have not had the advantage, 
like the lower Court, of seeing the demean- 
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our of the witnesses, it seems to me on a 
careful consideration of the evidence that 
the witness Paloo Chaudhury, whom the 
lower Court saw no’ reason to disbelieve, 
fails to prove the case for the plaintiff, not 
only on his own statements, but also when 
we consider it with the evidence of Moti 
and the absence of anything in the corres. 
pondence definitely pointing to a contract 
of guarantee properly so-called. . 

The appeal must, therefore, be allowed; 
and I agree in the proposed order about 
costs. 

D. Appeal allowed. 


MADRAS HIGH COURT . . 
Appeal Against Appellate Order No. 93 
of 1933 : 
and : 
Civil Revision Petitions Nos. 1322 and.1655 
of 1933 
February 6, 1935 
PANDRANG Row, J. |, 
PULIPATI SUBBA RAO~ 7 
- APPELLANT 


versus A 
. Tar OFFICIAL RECEIVER, GUNTUR 
A AND OTHERS—RESPONDENTS a 

Provincial Insolvency Act (V of 1920), s, 28— 
Insolvency of Hindu father— Appointment of Receiver 
—Attachment of sons’ shares before appointment 
of Receiver—Receiver, whether entitled to sell such 
shares—Attaching creditor's rights. | 3 

When a Receiver is appointed by the Insolvency": 
Court ina petition in which the father of a joint ` 
Hindu family is sought to be adjudicated an 
insolvent, the property of that insolvent vests in 
the Receiver, but the shares of the undivided sons 
do not actually vest in the Receiver but only: the 
father’s power to sell such shares; and if the 
shares of the sons have been attached before the 
vesting in the Receiver takes place, there can be no 
vesting of even this power to sell the sons’ shares 
in the Receiver and the attaching creditor is entitled 
to proceed with the execution of his decree against 
the sons’shares. | i 

Appeal against and Oivil Revision 
Petition No, 1322 of 1933 to revise’ the 
order of the Court of the Subordinate Judge 
of Tenali, dated March 31, 1933, and made 
in Appeal No. 41 of1933, preferred against 
the Order of the Court of the District 
Munsif of Tenali, dated July 30, 1932, and 
made in O.M. P. No. 613 of 1932in O; S, 
No, 209 of 1931, 

Messrs. A. Someswara ` Rao and CG, 
Krishnachandra Mauleswar, for the. Appel- 
lant, ve 

Mr. N. Rama Rao, for the Respondent. 

Judgment.—This appeal and one of 
the revision petitions arise out of an orde? 
passed. in appeal by the Subôrdinate 
Judge of Tenali on March 31, 1933. The 
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remaining Tevision petition arises out of 
the original order of the District 


Munsif of Tenali, dated July 380, 1932, 
from“ which there was an appeal to the 
Subordinate Judge. The points to be 
decided in the appeal and inthe revision 
petitions are one and the same. The facts 
necessary for understanding the question 
at issue can be stated briefly. One Subba 
Rao who is the appellant in the appeal 
instituted a suit against one Babu 
Guravayya and his sons and got the 
family property of the defendants attached 
before judgment. Two of the sons were 
minors, and apparently owing to the 
difficulty of getting these minors properly 
represented in the suit the plaintiff therein 
gave up his claim against them, and a 
decree was passed only as against the 
father and three of the sons. ‘I'he father 
became insolvent and a petition was filed for 
his adjudication asinsolvent and the Official 
Receiver, Guntur, was appointed interim 
Receiver, Meanwhile the properties which 
had been ‘attached before judgment were 
brought to sale by the decree-hclder Subba 
Rao, and a few days before the date of 
sale the Official Receiver applied under 
8. 52 of.the Provincial Insolvency Act for 
staying the sale and for delivery of the 
‘property sought to be sold to the Official 
Receiver. himself. This petition was 
allowed by the. District Munsif apparently 
on the sole ground that the interim 
Receiver was entitled to maintain a 
‘petition under s. 52 of the Provincial 
Insolvency Act in view of the decision in 
Sivasami Odayar v. Subramania Aiyar (1). 
He did nof, however, consider the ques- 
tion whether the entire property was to 
be delivered to the Receiver, and whether 
the decree-holder was not entitled to go 
‘on with the sale ‘so far-as’ the share. of 
‘the three sons who were judgment-debtors 
‘were concerned. In the appeal the learned 
Bubordinate Judge was inclined to the 
‘view, that no appeal lay from the order 
of the District Munsif and was’ prepared 
‘to dismiss the appeal as incompetent. 
‘Nevertheless he proceeded to deal with 
‘what he called the merits of the case, 
‘though without going into details, and to 
_ give a finding. When a Receiver is ap- 
‘pointed, by the Insolvency’ Court in a 
petition in which ‘the father of a joint 
Hindu family is sought to be adjudicated 
‘an ‘insolvent, the property of that insolvent 


* (1) 13@Ind. Cas. 338: 55 M 316; 34 L W, 908; (1931) 
M WN 1951; AIR 1932 Mad. 95; 62 M L J 68: Ind. 
ul, (1982) Mad. 290. — 
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is vested in the Receiver, but the shares. 


of the undivided sons do not actually - 


vest in the Receiver but only the father's 
power to sell such shares, Where such 
shares of the sons have been attached 
before the vesting in the Receiver has 
taken place there can be no vesting of 
even this power to sell the sons’ share in 
the Receiver. The question which the 
Subordinate Judge thought he had to 
decide was whether the attachment of the 
sons’ shares is itself valid as against the 
Receiver. This question was answered 
by him in the negative though the reason- 
ing by which he came to this conclusion 
is not very clear. It is contended in this 
Court that this view about the attachment 
in question so far as the shares of the 
sons who are parties to the decree is 
concerned is wrong. There can be no 
doubt that the attachment was valid when 
it was made, and this is what the Sub- 
ordinate Judge also thought; and it must 
be deemed to have continued to be valid 
and in force except as against the minors 
who were exonerated from the suit sub- 
sequently. This is not a case in which 
the attachment was of the „shares of some 
only out of several co-parceners. The 
attachment was of the family’s whole 
interest in the property, or in other words 
the entire ownership in the property was 
made subject to the attachment. After 
the minors were exonerated the attach- 
ment ceased tobe binding as against 
them, but it cannot be said that the 
attachment became thereby wholly ‘and 
completely invalid or devoid of legal 
effect. It would, therefore, follow that as 


there was a valid attachmemt of the 


shares of the three sons when the Receiver 
was appointed the rights which vested in 
the Receiver could not possibly include 
the father’s power to sell the shares of 
these sons, and the Official Receiver was 
not, therefore, entitled to claim delivery 


of the entire property. So far as the 
‘three sons who were made parties tothe 
‘decree are concerned, the attachment was 


valid and in force, and their shares in 
the property are liable to be 
sold in pursuance of that attachment. The 


orders of the Court below must, therefore, 


be modified accordingly so as to allow 


‘the decree-holder (i.e.) the appellant in 
‘the appeal in- this Court to sell the shares 
_of the three sons mentioned above (respond- 


ents Nos. 3 to 5). in execution of the 
decree obtained by him. without any 


‘objection being raised thereto. by the 
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Receiver, and that the order directing 
the delivery of the property to the Receiver 
shall be subject to an exception as regards 
these shares. Asthe appellant hassucceed- 
ed he is entitled to have his costs in this 
appeal and in the -Courts below from 
the contesting respondent, viz., the Official 
Receiver, to be paid out of the Estate. 
As regards the Civil Revision Petitions 
they are dismissed but without costs. 
A. Petition dismissed. 
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OUDH CHIEF COURT 
Miscellaneous Appeal No. 55 of 1935 
: April 17, 1935 
Kina, C. J. AND Nanavorty, J. 
RAGHUBAR DAYAL-—APPLICANT 
- -—APPELLANT 


versus 
SANKATHA BAKHSH 4ND ANOTIER — 


- OPPOSITE PARTY— RESPONDENTS 
Decree- Ex parte decree—Conditional order ihat 
case be restoredon payment of certain sum before cer- 
tain date, otherwise restoration application to stand 
dismissed—Default—Power to extend time. $ i 
A conditional- order had been passed on an ap- 
plication to set aside an ex parte decree, namely, 
that if a certain amount was paid within a certain 
time, the decree would be set aside, and if not, the 
application would stand automatically dismissed. No 
payment was made within the prescribed time and 
an order was passed dismissing the applica- 
tion ; : 
Held, that the order dismissing the application 
was nota fresh order, but it merely gave effect to 
the previous conditional order and the Oourt had no 
power to restore the application or to set aside the 
order of dismissal, because it had already by its 
previous order made it clear that if the sum was 
not paid on or beforea certain date the- application 
.for restoration of the appeal would stand dismissed, 
Surajpal. Singh v. Deokali (1), followed, 
. [Ogse-law discussed.]_ 


M. A. against the decree of the District behalf of the appellant 


-reported in Surajpal -Singh v. Deokali 


Judge, Unao, dated October 3, 1933. 
Messrs. K. N. Tandon and Saiyed 
Muhammad, for the Appellant, 
- Messrs. Radha Krishna and Sheo Mangal, 
for the Respopdents. 
~ Judgment.—This is an appeal under 
O. XLI, r.1, cl. (¢) of the Code of Civil 
-Procedure against an order of the learned 
‘District Judge of Unao, dated Oatober 3, 
- 1932, dismissing the appellant's application 
‘for restoration of his appeal.under O. XLI, 
r. 19, Civil Procedure Code. 
The facts out of which 
[arises are briefly as follows :— l 
A suit.on the basis of a mortgage, 
dated June 25, 1923, was filed by the 
appellant Raghubar Dayal against San- 
` kata Bakhsh Singh and his minor nephew 


this appeal 


_ RAGHUBAR DAYAL V. SANKATHA BAKHSH (OUDH.) 


207 


Rajendra Shankar Bakhsh for Rs, 3,214-2-6 
On October 17, 1931, this suit was decreed’ 
by the trial Court in favour of the plaint- 
iff against Sankata Bakhsh alone, and the. 
minor defendant was discharged. The 
plaintiff appealed to the District Judge 
against the order of the trial Court dis- 
charging the minor defendant. The Decem- 
ber 15, 1932, was the date fixed for hearing 
of the appeal. On that date there. was 
some talk of a compromise and the hear- 
ing was adjourned to the following day, 
December 16, 1932, but no compromise 
was arrived at. The case was called out 
but no one .appeared, and the.appeal was 
dismissed in the absence of the appellant. 
That same day an application for restora- 
tion of the appeal was filed by the ap- 
pellant. This application came up for 
hearing on September 6, 1933, and the 
application..for restoration was allowed 
provided the applicant-appellant paid 
Rs. 50 to the opposite party by October 2, 
193, Toe actual words of that order are 
as follows :— . 

“Jf the applicant deposits or pays Rs. 50 to the 
Counsel of the opposite party on, or before Octo- 


ber 2, 1933, the appeal shall be restored, otherwise 
it shall stand dismissed. Put upon October 3, 1933." 


The applicant failed tu deposit the sum 
-of Rs, 50 on the due date, October 2, 
1933, but he deposited it on October 3, 
1933. The opposite party refused to take 
‘it, and the learned District Judge accord- 
ingly dismissed the application for resto- 
ration of the appeal, holding that in ‘these 


‘circumstances he had no- power to restore 
-the application and to set aside the order 


of dismissal. Dissatisfied with this order 
of the lower Appellate Court, the plaintiff 


- has filed the present appeal, 


It has been strenuously contended on 
that the ruling 


(A.I R 1926 Oudh, p. 481) (1), isnot appli- 
cable to the facts of the present case, 
and even if it wasapplicable, then it was 
contended by the learned Counsel for the 


-appellant that it laid down bad law. In 


that case a conditional order had been 
passed on an application to set aside an 
ex parte decree, namely, that if a certain 
amount was paid within a certain time, 
ihe decree would be set aside, and if not 
the application would stand automatically 


‘dismissed. No payment was made within 


the prescribed time and an order was 

passed dismissing the application. In 

these circumstances it was held that tlfe 

order dismissing the application? was not 
(1) 94 Ind, Cas, 973; AIR 1926 Oudh 481, 
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afresh order, but- that it merely gave 
effect to the previous conditional order, 
and ihat if the defendant died in the 
_ meantime it was not an injurious order 
passed against adead man. We have care- 


fully examined this ruling and we see no. 


reason to dissent from it, nor can we hold 
that the ratio decidendi laid down in it 
is not applicable to the facts of the present 
case. 

‘ The learned Counsel for the appellant 
has laid great stress upon a ruling of 
the Allahabad High Court reported in 
Jagannath Saha v. Kampta Prasad Upa- 
dhaya (I, L. R. 36 All. p. 77) (2). The facts 
in that case were that on an application to 
set aside an ex parte decree the Court 
passed an order in favour of the appli- 
cants, but -conditional on their paying to 
the plaintiff by a certain date a sum of 
money as damages. This condition was 
not fulfilled and ihe Court disallowed ihe 
defendants’ application to set aside the 
decree. It was held that an appeal lay 


“Strom the order, and thatthe Court below 


had jurisdiction to extend the time allowed 
for payment of the damages, or to pass 
a fresh conditicnal order setting asidethe 
decree upon terms, as the original order 
had become inoperative. ln our opinion, 
the principle of this decision is not ap- 
plicable to the present case. In the first 
-place there was no order passed laying 
“down the consequences that would ensue 
„if the condition as to payment of the money 
by way ofdamages was not fulfilled. In 
the present case the order of September 6, 
clearly Jaid down that if the sum of 
Rs. 50 was not paid by October 2, 1933, 
the application for restoration of the ap- 
-peal would automatically stand dismissed. 
The order under appeal of October 3, 
1933 is, thérefore, purely declaratory, and 
merely gives effect to the order of -Sep- 
tember 6, 1933. In the ruling of the 
‘Allahabad High Court cited above, the 
effect of non-payment of the sum due to 
be paid as damages was not declared, 
and, therefore, the Court was held to have 
had jurisdiction to extend the time for 
payment of the damages or to pass. a 
_fresh conditional order for setting aside 
the ex parte. decree upon payment of 
such sum of ,money as. the Court thought 
-fit. In other. words, in that case the lower 
. Appellate Court had not become functus 
oficio and could, therefore, under s. 148 
bf the Code of Civil Procedure, extend the 
“time alldwed for payment of the damages 
(2) -23 Ind, - Oas, 138; 36-A :77;12 A LJ 38,- .- 
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which was a condition preceded to the- 


setting aside of the ex parte decree. 


Reliance has also been placed by the : 


learned -Counsel for the appellant on a 


ruling reported in Muhammad Sharif v. ; 
Din Muhammad (A. I. R. 1927 Lah. p..d65) ~ 


(3). In this case it was held that absence of ' 
knowledge of the date fixed for the hearing - 
of the appeal was a sufficient cause: for ` 
failure to appear when the appeal wasi. 
called on for hearing, within the meaning” 
of O. XLI, r. 19, Civil Procedure Codé. 
This ruling, in our opinion, does not 
touch the question involved in the present 
appeal. The appellant in the present 
case knew perfectly well the date for 
payment of the money. The order direct- 


ing conditional-restoration of the appeal | 
was passed in the presence of the appel-* 


lant’s general agent. It was the duty of 


the latier, whether he was hard of hear- > 


a 


ing or not, to have found out from his 
Pleader or from the Reader of the Court 
when exactly he was to make the payment 
of Rs. 50 to the opposite party. If -the> 


appellant has any grievance, itis against: - 


his own general agent rather than against* 
the order of the Court below. . : 

Reference was made by the learned: 
Counsel for the opposite party-respondents' 
to a ruling reported in Jagannath v. 
Bishwanath Ratan (I. L. R. 8 Lick. p. 502),.. 
(4) to which one of us was a party, in 
which it was held that as soon as judg- 
ment and final order prepared in pursues. 
ance of it had been signed by the learn- 
ed Subordinate Judge, the latter became 
functus officio and was no longer seized. 
with the case and it was, therefore,. no: 
longer open to him to extend the time 
fixed by his own order.. This viewis sup- 
ported by the decisions in Hamidur 
Rahman v. Shahananand Das (A.J. R. 
1925 Pat. p. 153) (5) and Sajjadi Begum- v. 
Dilawar Husain (L. L, R. 40 All. 579) (6).: 


The learned Counsel for the respondent 
also referred to Daya Singh v. Kundan 
(I. L. R. 42 All. p. 639) (7), in which. it 
was held that, except in the case of a 
decree in a mortgage suit- to which 
O. XXIV, 1. 8 of the Code of Civil Proe 
cedure applied, a Court had `no power 


to extend the time limited for the payment 


(3)101 Ind, Cas 203; AIR 1927 Lah, 365, ~ 

(4) 145 Ind. Cas. 610; 8 Luck “502; 100 W N 387; 
A IR 1933 Oudh 211; 6 RD 59. à 

(5) 80 Ind. Gas, 575; A I R 1925 Pat, 153, 9 *~ 

(6) 47 Ind. Uas. 4; 40 A 573; 18 AL J 625. g 

(7) 57 Ind, Cas, 16; 42 A 639; 2 U PLR (A) 197; 
18 ALd 126... fo. aa : cleans ha 


N 
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of money ordered by a decree to bè paid 
as a condition precedent to its operation. 
Reference was also made to Bansi Diwan 
v. Majahar-ud-din (36 C. W. N. p. 693) 
(8). In this case the facts were that 
two suits were remitted by the appellate 
Court to be reheard by the trial Court 
on payment of certain cosis to the de- 
fendants. The order was to the effect that 
if the costs were not paid within two 
months from the date of the arrival of the 
records in the original Court, the suits 
would automatically stand dismissed, and 
that if the costs were paid within the time 
fixed the suits would be retried. The plaint- 
iff did not pay in the money within the 
time prescribed for him to do so, but he 
paid it in sometime later under an order 
of the trial Court passed in the absence 
of the defendants allowing him to do so 
on the ground that the fact of the arrival 
‘of the records in the trial Court bad not 
been brought tothe notice of the appellants’ 


Pleader by the officers of the Court. It. 


was held by the learned Chief Justice and 
by ©. G. Ghose, J. that as the condition 
precedent to the retrialof the suits had 
not- been complied with, the suits must be 
deemed to have been dismissed under the 
order of the Appellate Court, and that the 
trial Court had no jurisdiction to re-hear the 
suits. It was further held that it was the 


plaintiff's duty to enquire and ascertain- 


about the arrival of the records in the 
trial Court and that no duty was cast 
upon the Court or its officers to inform the 
Pleader of the plaintiff of the fact. The 
principle laid down in this ruling is, in 
our opinion, clearly applicable to the 
circumstances of the appeal before us. 
Similarly in Kshetra Mohan Ghose v. 
Gour Mohan Kapali (37 O. W. N. p. 878) (9) 
it was held that where a certain time was 
fixed by a decree of the Court for taking 
some steps and it directed that on failure 
of doing so within the tıme limited, the 
case should stand dismissed, the Court 
had no jurisdiction to extend the time 
limited by the decree. 

.In Shyam Lal v. Moti Ram (1929 A. L. 
J. p. 968 at p. 969) (10), the facts were that 
the plaintiff sought for recovery of pos- 
session and the parties agreed to abide 
by the statement of “KO”. The latter 
made a statement to the effect that if 

(8) 141 Ind. Cas. 877; 36 OW N 693; AIR 1933 
Cal, 83; Ind. Rul. (1893) Cal. 193. 

(9) 147 Ind. Cas, 1025; 37 CW N 878; A I R193 
Cal, 21; 6 R O 390. 

(10) 118 Ind. Oas. 591; (1929) AL J 968 at p. 969; 
Ind. Rul, (1929) All. 895; AIR 1929 All, 666. 
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the defendant No.1 paid Rs. 2,100 within. 
the time prescribed, by him the suit 
would stand dismissed, otherwise it would 
stand decreed. In terms of the statement 
of (“KO”) the trial Court passed a decree.- 
The defendant No. 1 paid Rs. 1,115 into 
Court on the day on which the specified 
period expired, and applied for further 
time to pay up the balance. Two days 
later the trial Court after hearing argu- 
ments of parties rejected the application, 
but on the same day defendant No. 1. 
deposited the balance. Thereupon “the 
Court declared that this payment would: 
have retrospective effect with the result 
that the suit was dismissed. It was held 
by the Allahabad High Court in an ap- 
plication for revision that the Court below. 
had no jurisdiction to extend time. 

In view of the authorities cited above, 
we are clearly of opinion, that the learned: 
District Judge of Unao was right in holding 
that he had no power to restore the ap-. 
set aside the order of dis- `` 


merely | 
September 6, 1933. The fact that the ap- 
pellant was 


. 


to the opposite party would not give juris- 


extend the time 
payment of that sum. 

In our opinion, there is no force in 
this appeal, and we accordingly dismiss 
it with costs. ~ A os 

D. ` . Appeal dismissed. . 


pu 
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Hindu Law—Widow — Surrender — There must be 
total self-effacement — Held, on facts, that there was 
no surrender — Part consideration used for legal 
necessity — Transfer, when can be set aside by rever. 


sioners. p aa 

The idea of surrender is based on religious 
considerations. In order that the reversion- 
ary heir may acquire good title by surrender, there 


‘ 
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must be self-effacement of the widow, in other words 
there must be something in the nature of civil death of 
the widow, the extinction of her right in her deceased 
husband's estate, a circumstance which would heppen 
if she'were dead. It isin this view that the theory of sur- 
render is supported under the Hindu Law. Rangasami 
Goundan v. Nachiappa Goundan (1) and Sureshwar 


Misser v, Maheshrani Misrain (6), followed. Deli 
Tand v. Gopal Bhagat (4), explained [p 212, col, 


Wherea Hindu widow transfers for consideration 
by way of sale the entire property of her husband to 
the next reversionary heir or to one of them, the others 
not objecting and a major portion of the considera- 
tion passes to the widow, the transaction cannot be 
supported as having the same effect as surrender. 
In order to be effective ds a deed of surrender it must 
be clearly shown that the surrender is a bona fide one 
and not merely an arrangement by the limited 
owner to divide the estate with the reversioner. 
And if the widow utilizes the part af the con- 
sideration for legal necessity, the transaction 
can be set aside at the instance of the other reversion- 
ernot unconditionally but onterms, they being 
Tequired to pay to the extent of the consideration 
used for legal necessily. Deputy Commissioner of 
at v. Kanjan Singh (7), followed. [p. 21], col. 
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ISI a 
Messrs. Brojolal Chakravarty and Karuna- 
moy Ghose, for the Appellanis. 
Messrs, Mukerji and Hari Prasanna 
Mukerji, for the Respondents. 


Mitter, J—-This is an appeal from a 
decree of the Officiating Subordinate Judge 
of Birbhum, dated August 28,1929, by which 
he dismissed the snit of the plaintiffs to set 
aside an alienation by the widow of the last 
male owner Bhagirath. The plaintiffs claim- 
ed to be reversionary heirs of Bhagirath. 
The relationship of the plaintiffs with the 
last male owner Bhagirath is shown in 
the genealogical tree to be found in ‘the 
judgment of the Subordinate Judge and 
which is printed at p. 67 of-the first part of 
the paper-book. For the sake of con- 
venience it is reproduced here with a slight 
variation and the geneological tree as given 
at p. 57 is admitted by both parties. There 
issome dispute about the variation regard- 
ing Poranand Nishe Bhusan, 


HARI PROSAD MONDAL 


| 

















| 
Hiralal Bopig diia 
1 
| | Nabin | Nishi Bhusan 
Mukunda Gostha | Surendra Rajan 
gereng Lang (dead) (dead.) (dead) 
0, 1. 
Badharaman 
| | 
Bhagirath (dead) daughter 
widow Usangini (dead) 


Santi omar 
plaintif 
No. 1. 

The alienation was by a document dated 
Magh 18, 1329 B. S. corresponding to 
February 1, 1923. - The document is to be 
found at p. 11 of the paper book (Part IT). 
This document purports on the face of it to 
be a deed of surrender in favour of defend- 
ant No. 1 Mukundalal Mondal who was 
said to be the sole reversionary heir toBhagi- 
rath’s estate atthe time of the alienation. 
There has been some dispute as to whether 
Mukunda defendant No, 1 was tha sole re- 
versionary heir or there was another rever- 
sionary heir Nishi, ihe son of Poran, alive 
at the time of the alienation., Bhagirath 
died on December 9, 1921,-leaving surviving 
him his widow Ushangini; and Ushangini 
‘died on the Bashakh 25,1934 B. S. corres- 
ponding to May 8, 1927, The present 
-plaintiffs are the sisters’ssons of Bhagirath 
and the suit was commenced by them to set 
qside the alienation on April 20, 1928, a 


Bholadasi 
=. | 


Probhat Kumar, 
plaintif 
No. 2, 

short time afler the death of Ushangini 
The transaction has been sought to be sup- 
ported by defendant No. 1 on the ground 
ihat this was a surrender by Ushangini in 
favour of the sole reversionary heir. There 
was some question raised in the Court 
below that even ifthe deed could not be 
supported onthe ground of surrender it 
could be supported on ithe ground that 
there was legal necessity for the transaction 
treating it as a deed of sale in favour of the 
sole reversionary heir or in favour of one of 
the reversionary heirs, the other reversionary 
heir Nishi Bhusan not objecting to the 
same. The Subordinate Judge has also 
considered this contention and has dismiss- 
ed the plaintiff's suit. Henve the present 
appeal, 

It hasbeen contended by Mr. Brojolal 
Chakravarty that on a mere perusal of 
the document of February 1, 1923, it would 


4 


division ofits being surrender. 
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appear clear that althoughon the face of 
it 16 purports to be a deed of surrender ofa 
Hindu widow's estate in favour of the next 
reversionary heir, it was in reality a transac- 
tion by way of sale, the widow taking the 
Major portion of the consideration money 
of Rs. 900 oddin cash and paying Rs. 400 
out of the consideration money to meet the 
debt of her deceased husband. In other 
words it was said that although it was 
described as a deed of surrender it was 
really a device between the limited owner 
and these reversionary heirs to divide the 
estate as between themselves to the detri- 
ment of the ultimate reversionary heir, It 
must be stated that Dr. Mukerji who has 
appeared for the respondents has conceded 
that he cannot support this document on 
the basis ofits being a deed of surrender or 
Yelinquishment as it is understood under the 
Hindu Law so as to be binding on the ulti- 
mate reversioner. He has, however,tried to 
support the judgment of the Subordinate 
Judge by contending that where a Hindu 
widow transfers even for consideration by 
way ofsale, the entire property of her 
husband to the next reversionary heir or to 
one of the reversionary heirs the other 
reversionary not objecting, it really has the 
same effect as a surrender; and he relies 
ona certainpassage in the judgment of 
their Lordships of the Judicial Commit- 
tee ofthe Privy Council in the cass of 
Rangasami Goundan v. Nachiappa Gounden 
(L), in support ofhis contention. This case 
when carefully examined does not lend 
support to the contention of the learned 
Advocate forthe respondents. After stating 
the two heads under which alienation by 
the limited owners might fall, their Lord- 
ships of the Judicial Committee of the 
Privy Council said in the passage which 
has been referred to at p. 81* of the report 
that, if the alienation be total, and the 
reversionary heirs be the nearest, it falls 
within the first division; thatis within the 
But that 
passage has to be read along with what 
precedes inths same page. Dealing with 
ae second head their Lordships remarked 
thus: 

“Turning now to tha səcond head namely, the 


power of alienation, which may be alienation to any 
one, whether heir or not, there is again authority of 


(1) 50 Iad Cas. 493; AT R19'8 P 0196; 461A 
79:42 M 523; 36M LJ 493: 17 AL J 536,990 LJ 
639; 21 Bom, L R 610; 23 O W N 777,319) M WN 
262; 26M LT 5; 10 LW 1:1 UPL R(PO 
66 (P C). 
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long-standing. Asa leading case may be taken 
Collector of Muslipatam v. Cavaly Vencata Narrainap- 
pah (2)in a passage which need not be quoted at 
length. The purposesfor which alienation is legiti- 
mate may be summarized as religious or charitable 
purposes, and those which are supposed to conduce to 
the spiritual welfare of the husband, or necessity. 
Now, necessity must be proved, and the mere recital 
inthe deed of alienation is not sufficient proof 
Ranga Chandra Dhur Biswas v Jagat Kishore, 10 Ind. 
Oas 987 (3). An equitable : modification has also 
been admitted in the case where the alienee has in 
good faith made properinquiry and been led to believe 
that there was a case of true necessity. Thus far if 
the alienee stands alone, Butit may befortified by 
the consent of reversionary heirs, The remaining 
question is what is the effect of such consent ?" 

This isthe passage that precedes the 
passage on which Dr, Mukerji has relied 
for contending that if the alienation be 
in favour of such reversioner and be total it 
falls within the first head—surrender. It 
is to be remarked that after reviewing the 
previous authorities on the subject their 
Lordships summarized the conclusion 
thas: 

“The result of the consideration of the decided 
cases may be summarized thus: (1) An alienation 
by a widow of her deceased husband's estate by her 
may be validated if it can be shown to bea surrender 
of her whole interest in the whole estate in favour of 
the nearest reversioner or reversioners at the time of 
the alienation. Ia such circumstances the question 
of nozessity does not fall to be considered. But 
the surrender must be bona fide surrender and 
not a device to divide the estate with the reversioner 
(2). When the alienation of the whole or part of the 
estate isto be supported on tha ground of 
necessity, then if such necessity is not proved 
aliunde and ths alienes does not prove inquiry 
on his partand honest belief in the necessity, the 
consent of such reversioners as might fairly ba expect- 
ed to bs interested to dispute the transaction will be 
held to afford a presumptive proof which, if not re~ 
butted by contrary proof, will validate the transaction 
as aright and proper onc. These propositions are 
substantially the same as those laid down by Jenkins, 
O. J., and Mookerjee, J, in Debi Prosad v, Gopal 
Bhagat (4), It follows that their Lordships cannot 
agree with a good del of what was said in Rangappa 
Naik v. Kamti Naik (5) °” . 

It would appear from the sentence under- 
lined (italicized) that in order to be effective 
as a deed of surrender it must be clearly 
chown that the surrenderis a bona fide one 
and not merely an arrangement by tne 
limited owner to divide the estate with the 
reversioner. [ooking to the deed, it seems 
tous thatthisis precisely the case with 
refence tothe transaction of February 1, 
1923, namely that it ssemstousthativis a 
device to divide the estate between Ushan- 
gini on the one hand and Mukundala, 
Mandal, defendant No. 1 on the other hand 

e 


(2)8 M IA 529; 2 W R61 (PO). 
(3) 10 Ind. Cas. 937; 13 O L J- 503, < 
(419 Ind, Cas, 278; 40 0721; 11 O W N701; 47 
O Ld 498, : 
(5) 31 M 368; 18 M L J 309, . : 


yad 

dj 
BY Mikenji has next relied on a decision 
of ihe Full Bench of this Court in the case 
of Debi Prasad v Gepal Bhagat (4). The 
Fai: Betch envociaied a nomber cf pit: 
posiiiansas laying down the doctrine ot 
surrepcer and alienation by limited owners 
under the Hindu Law. ‘Those propositions 
are very Jucidly summarized in the judg- 
ment of Asutosh Mukerjee, J., at pp. 781 
and 782* of the report. The appellant seeks 
to bring his case within the puiview of the 
fourth proposition laid down by the Full 
Bench. That proposition runs as fol- 
lows: | s 
_ “Whena Hindu widow has alienated her entire 
interest in the estate inherited by her from her 
husband, with the consent of the whole body of 
persons entitled to succeed as immediate reversionary 
eire, the transferee acquires a good title as against 


tis getuni reversionary heirs at the time of her 
eath” 


This-proposition cannot be held to apply 
to cases where the transfer is to the sole 
reversionary heir or the entire body of: 
reversionary heirs forthe time being as the 
cate may be, for this propcsition ccntem- 
plates ‘a cate where transfer is made toa 
etranger with the consent of the whole body 
of persons entitled to succeed as immediate 
teversionary heirs. lf the contention cf 
Dr: Mukherjee be accepted we would be 
Jaying down.a very dangerous doctrine, and 
jf thé “proposition is true the resolt would 
be. that if would be possible for the im- 
mediate reversionary heir or heirs for the 
time being to come to an arrangement with 
the widow and purchase the property of the 
revérsionary estate for consideration. The 
idea ofsurrender is based on different and 
religious considerations. In order that the 
revergionary heir may acquire good title 
by surrender asthe authorities lay down, 
there must be self-effacement of the widow, 
in other words there must be scmething in 
the nature of civil death of the widow, the 
extinction of her right in her deceased 
husband's estate, a circumstance which 
wold happen if she were dead. Itisin 
this view that the theory of surrender is 
supported under the Hindu Law. 

The true limitation of that doctrine 
have also been laid down by their Lordships 
of the Judicial Commiitee in their decision 
in the subsequent case of Sureshwar Missir v. 
Maheshranit Misiain (6).That was a case of 
compromise after there was a dispute with 
reference toa will which had been executed 

%6) 57 Ind. Cas, 525: A] R1991P © 107; 471 A 
233; 48 C 100; (1920)M W N 472; 39M LJ 16); 28 
M LT154;2UPLR (P C} 128; 12L W461; 18 A 
1771069; 25C W N1°4;410L J 433 (PO), 

¥Pages of 400.[Bd] 





Bieta. S = pa Rae aye a 
SANTI KUMAR PAL v. MUKUNDA LAL (OAL) 


15610 
by the last full owner. By that will tbe 
full cwper, who died leaving behind him 
o blaw son and awidow and four, 


ache >: provided that cn the veath of 
tbe ser w.ibeut issue the daughters should 
sucveeu to the immovable properts. The 
son died à jew months later and the daugh- 
ters took possession under the will. The 
son’s next reversioner having sued the 
widow and the daughters to set aside the 
will the parties entered into a compromise 
on certain terms. The terme were (hat rights 
under the will were given up; that the 
widow took absolutely the movable pro- 
perty to which jn any case she would have 
succeeded being governed by the Mithila 
School; that the widow surrendered all 
tights of succession to the immovable 
property and the plaintiff who by the sur- 
render became entitled as next reversioner 
transferred half of it to the daughters; and 
that the plaintiff and the daughters each 
gave a small pcrtion of the land tothe 
widow for her life. The plaintiff having 
died the peiscns who then became the next 
reyergioners brought the present suit for a 
declaration. that the compromise and the 
transfers in pursuance of it were inopera- 
tive. In this state of facts their Lordshirs 
of the Judicial Committee held that the 
compromise has a bona fide surrender of 
the whole estate and not a device to divide 
it with the next reversioner, the giving of 
small portions to the widow for maintenance 
being unobjectionable. The present case 
does not fall even within the limits of the 
rule of surrender as laid down in the case 
just cited. It is idletosay that there was 
any attempt to secure to her the mainten- 
ance that was required and it appears that 
the larger portion of the actual sale pro- 
ceeds went to the widow. We are, therefore, 
of opinion that the transaction cannot be 
supported as a surrender. 

The next matter for consideration is whe- 


ther this transaction could be supported on - 


the ground that it is alienation based on 
legal necessity. It appears from the 
recitals of the deed as also from the evi- 
dence that the sum of Rs. 400 which was 
the debtof the lady’s husband and which 
Ushangini was liable to pay was not paid; 
and a sum of Rs. 400 out of Rs. 1,500 really 
went to pay off the mortgage which was 
executed in favour of the creditor by Nabin 
and others, a debt which Bhagirath was 
liable to pay under the Hindu Law. The 
Subordinate Judge also finds that a sum 
of Rs. 400 was paid for the purpose of 
meeting that debt. This finding of the 


1935 


Subordinate Judge has been taken exception 
to by the appellants and our attention has 
been drawn to the mortgage bond for the 
purpose of showing that the mortgage bond 
had previously been paid. Necessarily 
the recital in the deed that Rs. 400 went 
to pay off the mortgage bond.executed by 
Nabin is an untrue statement. Our at- 
tention has been drawn to the two entries 
on the back of the mortgage bond and it is 
contended that the entry in the middle 
showing-a payment of Rs. 397 by purchase 
was, an interpolation. We have examined 
the two endorsements and, having regard 
to the evidence given on behalf of .the 
respondents that the two transactions were 
entered into atone and thesame time and 
were written in the. handwriting of Shib 
Kristo, it is very difficult to say that the 
entry showing a payment.of.Rs. 397 was a 
forgery. Shib Kristo could: have given the 
best evidence -on the question and it is 
somewhat surprising that he has not been 
examined ‘at all -although he is the first 
person who should have been examined on 
this question.. Wé are’ satisfied that the 
entry in the document was not a forgery 
and we agree with -the Subordinate Judge 
that the. portion of the consideration money 
went to pay off the debt of Ushangini’s 
husband's father. Sari uae there was 
legal necessity for Rs. 400.’ 


. In thèse circumstances ine true tule to 
follow is to set aside the transaction not 
unconditionally but on terms. The true 
rule to follow in a case of this kind has been 
laid down by their Lordships of the Judicial 
Committee in the case of Deputy Commis- 
sinoner of Kheri v. Khanjan Singh (7). 
Following that rule the proper direction to 
make in this case, having regard to the 
view we have taken is to sèt aside the 
transaction evidenced by the deed of 
February 1, 1923. But this must be done 
on terms that the appellants do pay to the 
respondents a sum of Rs. 400 within two 
months of the arrival of the record in the 


lower Court.: On this ‘money being 
paid “by ‘the appellants to the 
respondents the possession of the pro- 


perties will be delivered to the plaintiff. 
Plaintiffs’ snit is decreed in these terms. 
The appeal is allowed on the lines indicated 
in our judgment. 


Each party must bear its own costs both 
in this Court as also in the Court below. 
If the sum of Rs. 400 be not paid within 


(7) 29 A 331; 341 A 72; 1000 117 (P 0). 


‘opinion of the Court 
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the time allowed, the appeal - will : stand 
dismissed with.costs. ; ` eee 
Edgley, J.—I agree. ed 





D. Appeal pariy allowed. ‘i 
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Civil Reference No. 149 of 1934 
“November 15,°1934 | 
` STAPLES, A. J.C. a. 
KEDARMALUL-—PLSINTIFE 
versus 


RATIRAM AND ANOTHER—DEFENDANTS |, 

Stamp Act (II of 1899), ss. 35 proviso (a); 40, 38, 56— 
S.35 proviso (a), if mandatory—Document not et- 
cepted under it— Admissibility —Impounding, necessity 
of — Just exceptions, meaning of—Doçument not 
excepted under proviso - Whether totally inadmissible 
—Duty to be paid, if tobe decided by Collector 
Judge unable to determine amount of duty Erosedung 
—Collector’s certificate, if conclusive. | 

Section 35, proviso (a), Stamp Act, is: mandatory 
and a document which is not excepted in that proviso 
must be admitted in evidence on _ payment. of duty 
and penalty, and the Civil Court must: impound the 
document under proviso (a) to s, 35 of the Stamp Act 
ren send itto the Oollector under ‘s. 33 of. the 

ct 

The omission to get'a document, which is executed 
out of British India and stamped with ‘a ‘foreign 
stamp, stamped in British India is not any such 
“just exception”. The phrase is, perhaps somewhat 
vague, but means “some valid objection ‘to the 
document being stamped other than a mere objec- 
tion under the Stamp Act :" for instance, some fraud 
or intention on the part of the holder of the:docu- 
ment to evade the duty, oragainthe document itself 
‘might be a suspicious.one ora forgedone, in the 


lf a document coul not be admitted undér 
proviso (a) to s. 35, then it would be totally in- 
admissible in evidence In that case the plaintiff 
can sue upon the original claim, if in time, but the 
bond could not be admitted in evidence in support 
of the claim. 

The question as tothe duty to be paid isa fiscal 
one and must be decided by the Collecter. lf the 
Judge is unable to determine whether the amount of 
duty paid is sufficient or not, or what duty should be 
paid, he should state the same when sending the cage 
to the Collector under s. 33 of the Act, and it will 
then be for the Collector to take action under s 40 of 
the Act. The certificate of the Collector under s. 40 
(1) (a) is final, and probably an order under s, 40 
(1) (b) is als> final. >`- 

Reference made by the Judge, Small 
Cause Court, Bometata, dated March. 


1934. 

Order.—This is a ` reference ‘by the 
Judge ofthe Small Cause Court, Bemetara, 
under O. XLVI, r..1, with regard ` toa 
case under the Stamp Act. :In ‘a suit 
in the Small. Causes Court, Vivil ..Suit 


No. 579 of 1933, the piaintitt based his o 


Glaim on a bond executed on January 31, 
1932, and bearing a stamp of Re.” Yi of 
the Khairagarh State. The - : plaint. wag 


bid 


presented on November 2], 1933, i. e. 
nearly 10 months after the execution of 
the bond. It is clear, therefore, that the 
bond cannot be stamped in British India 
under the provisions of s. 18 of the 
Stamp Act, nor can it be endorsed by 
the Collector under s. 32 of the Act, 
because such endorsement is forbidden 
by proviso (b) to that section. The Judge 
of the Small Cause Court appears to 
have asked three questions now in his 
reference: first, whether the Civil Court 
may impound the document under s. 35 
and send it to the Collector under s. 38; 
secondly, whether if the document cannot 
be stamped under any provision of the 
Act, it is totally excluded from evidence 
or not and, lastly, whether the document is 
sufficiently stamped in British India. . 

As regards the first question, I am of 
opinion that s. 35, proviso (a), is mandatory 
and tbat the document in question being 
a bond and not one of the dccuments 
excepted in that proviso must be admitted 
in evidence on payment of the duty and 
penalty. The Judge of the Small Cause 
Court seems to have scme difficulty with 
regard to the phrase “subject to all just 
exceptions”, which appears in ike proviso, 
but Iam strongly of opinion that the 
omission to geb a document, which is 
executed out of British India and stamped 
with a foreign stamp, stamped in British 
India is not any such “just exception”. 
The phrese is perhaps scmewhat vague, 
but-I think it means “some valid objec- 
tion to ihe dccument being stamped other 
ihan a mere objection under the Stamp 
Act”: for instance, some fraud or intention 
on the part of the holder of the document 
10 evade the duty, or again the document 
itself might be a suspicious one or a forged 
cne in the opinion of the Ccurt; and 
peesibly that would be a “just exception” 
within the meaning of the proviso. That 
the terms of the proviso to s. 35 aje 
mandatory hes been held in Bhimasena 
Rao v. Venugopal Mudali (1), and the 


same view was taken in Nathu v. Hansraj: 


(2), it being held there that a person 
tendering a document insufficiently stamped 
is entitled to compel the Court to accept 
the instrument if the duty and penalty 
are paid, In an early decision of the 
Bombay High Court in Royal Bank of 
India v. Hormasji (3), it was held that a 


(1) &8 Jod. Cas. 443; 48 M 631; A I R 1925 Mad. 725; 
43 ML J 361; (1925) M W N 320; 21 L W 672, 
(2) 9 Bom. LR 122, . 
(3) 3B HOR 152. i 
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Court to which a document is tendered 
in evidence ought not to reject it unless 
it is clear that there was an intention to 
evade the payment of penalty and duty, 
My answer, therefore, to the first ques- 
tion is that the Civil Court must now 
impound the document under proviso (a) 
to s. 35 of the Stamp Act and send it 
to the 
Act. 5 

The second question as regards the 
admissibility of the document is not now 
of much importance, as I have held that 
the document is admissible upon payment 
of the duty and penalty. I would, how- 
ever, give an opinion that, if the document 
could not be admitted under proviso (a) 
to s. 35, then it would be totally in- 
admissible in evidence. The plaintiff no 
doubt could sue upon the original claim, 
if in time, but the bond could not be 
admitted in evidence in support of the 
claim. 

The last question, namely, the duty to 
be paid, is a fiscal one and must be 
decided by the Collector. If the Judge 
of the Small Cause Court is unable to 
determine whether the amount of duty 
paid is sufficient or not, or what duty 
should be paid, he should state the same 
when sending the case to the Collector 
under s, 88 of the Act, and it will then 
ke for the Collector to take action under 
8.40 of the Act. The Collector may, if 
he so wishes, refer the matter to the 
Chief Controlling Revenue authority under 
s. 56, but that is in his discretion. I 
would point out that the certificate of the 
Collector under s.40 (1) (a) is final, and 
probably an order under s. 40 (1) (b) is also 
fino}, and in this connection I would refer 
to the Stamp Reference by the Board of 
Revenue (4), and the Reference under Stamp 
Act (5). 

I, ais retuin the reference and 
direct the Judge of the Small Cauce Court, 
Bemetara, to take action under s. 35, 
proviso(a), of the Stamp Act, 

N. Reference returned, 


(4) 47 Ind. Cas. 299; 40A 128; A IR 1918 All. 181; 
16 A LJ 49. ; 
(5)25 M 752. 


Collector under s. 88 of the-- 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 393 of 1934 
November 19, 1934 
Tex CHAND AND ABDUL RASHID, JJ. 
JAGAT SINGH AND OTHERS— DEFENDANTS — 
APPELLANTS 
VETSUS 
Musammat JIWAN AND ANOTSER— 
PLAINTIFFS— REASPONDENTS 

Custom (Punjab)—Riwaj-iam—lêntry opposed to 
general custom against rights of females —Presumption 
—Rebuttal—Succession—Lalli Jats of Gurdaspur 
District—Self-acquired property—Daughters succeed 
in preference to collaterals, 

Courts in the province of the Punjab are bound 
to make the initial presumption in favour of the 
entries in the riwaj-i-am irrespective of the fact 
whether the custom, as recorded, is in accord with 
the general custom or not. The quantum of evidence 
necessary to rebut this presumption will, however, 
vary with the facts and circumstances of each ‘case, 
Where the riwaj-i-am lays down a custom which is 
in consonance with the general agricultural custom 
of the province, very strong proof will hare to be 
produced to displace this presumption, but where ths 
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custom recorded in the riwaj-i-am is opposed to the 
rules generally prevailing, the presumption will be 
considerably weakened, Again, where the riwaj-t-am 
“affects adversely the rights of females who had no 
opportunity whatever of appearing before the Re- 
venue Authorities the presumption will be weaker 
still and only a few instances might suffice to rebut 
it Khan Beg v. Fateh Khatun (1), followed, Beg v. 
Allah Ditta (2)and Vaishno Ditti v. Rameshri (31, 
followed. : 

Amongst Lalli Jats of Gurdaspur District, the 
daughters succeed to the self-acquired property of 
their father in preference to the collaterals. : 


F. C. A. against a decree of the Senior 
Sub-Judge, Lyallpur, dated January 3, 
1934. 


Mr. Gobind Ram, for the Appellant. 
Messrs. T. L. Kapur, M. C. Shukla and 
R. P. Khosla, for the Respondents, 


Abdul Rashid, J.—The following 
pedigree-table will be helpful in under- 
standing the facts of this vase:— 


RAJA SINGH 


a ahaaa, 


| 
Wadhawa Singh 


| 
Sant Singh 


Jagat Singh Musammat 
defendant defendant Jiwan 
No, 1. No. 2. plaintiff 
No, 1. 


Ratna was the last male-holder of the 
property in dispute, he was a Lalli Jat 
by caste and lived at Mauza Gurala in 
Shakargarh Tahsil of the Gurdaspur Dis- 
trict. He migrated to chak No. 68 G. B. 
in the Lyallpur District and acquired pro- 
prietary rights in one square of land 
measuring 215 kanals 13 marlas. Ratna 
died sonless in 1916, and his widow Musam- 
mat Indi took possession of his property 
on the usual widow's life estate. She mort- 


gaged 109 kanals 7 marlas of land to de-' 


fendant No. 6. She died on August 2, 1928, 
and the Revenue authorities sanctioned the 
mutation of the landed estate left by 
Ratna in favour of his collaterals defend- 
ants Nos. 1 to5 on January 5, 1929. On 
December 23, 1931, the plaintiffs who are 
daughters of Ratna, instituted the present 
suit for the posssssion of 107 kanals 6 marlas 


of land belonging to their father on the. 


ground that they were entitled to succeed 
to the property of their father in preference 
to defendants Nos. 1 to 5,as the property 
was acquired by their father, and was not 
ancestral qua defendants Nos. 1 to 5. The 
- plaint also contained a prayer for a declara- 


Ratna f 
(married Musammat Indi) 


| 
Lehna Singh 





| ka el 
Musammat Sham Singh Chanan Singh 


Piar 
Viro defendant defendant Singh 
plaintiff No. 3. No. 4. defendant 
No, 2. No. 5. 


tion to the effect that the plaintiffs were en- 
titled to redeem 109 kanals 7 marlas of 
land mortgaged by their mother in favour 
of defendant No. 6. f 
The defendants contested the suit main- 
ly on thə ground that according to the 
Uustomary Law of the Gurdaspur District, 
collaterals were entitled to succeed to the 


` self-acquired property of a sonless proprietor 


in preference to his daughters. On the 
pleadings of the parties the trial . Court 
framed the following issue: — 

Whether the daughters are preferential 
heirs to the property in suit ? 

Two other issues were framed regarding 
the jurisdiction of the Court and the 
amount of mesne profits, but as the point 
involved in those issues were not agitated 
in the trial Court they are not material for 
the purposes of this appeal. The learned 
Senior Subordinate Judge decreed the 
claim of the plaintiffs and the defendants 
have preferred an appeal to this Court. 

Tt was strenuously contended on behalf 
of the appellants that according to ths 
riwaj-i-am of tbe Gurdaspur Distfict com- 
piled by Mr. Kennaway in 1913 the genera] 


- 216 
‘rule in that District is that daughters are 


‘excluded by the widow and the 
male kindred ‘of -the deceased how- 
ever, remote, and that no distinction 


exists in this respect between the self- 
‘acquired and the ancestral property left by 
. & sonless proprietor. It was urged that the 
initial onus lay heavily on the plaintiffs to 
. prove that they were entitled to succeed to 
‘the property of their deceased father in 
preference to the defendants, and that this 
‘onus had not been discharged by them. 
<. It was conceded on . behalf of the respon- 
dents that the initial onus lay on the plaint- 
iffs to prove that the riwaj-i am did not con- 
_tain a correct statement of the customs, . but 
-it was urged that this onus was light and 
that very little evidence was required to 
discharge it.. Reliance was placed in this 
` connection ‘on a Division Bench Judgment 
‘of this Court reported as Khan Beg v. 
Fateh Khatun (1). It was ‘held in that 
case that in view of the decision of 
their Lordships of the Privy Council in 
Beg v. Alla Ditta (2) and Vaishno Ditti v. 
Rameshri (3), Courts in this province are 
bound to make the initial presumption in 
favour of the entries in the riwaj-i-am irres- 
pective of the fact whether the custom, as 
recorded, is in accord with the general 
‘ custom or not. The quantum of evidence 
“necessary to rebut this presumption will,how- 
. ever, vary with the facts and circumstances 
‘of each case; where the riwaji-i-am’ lays 
down a custom which is in consonance with 


‘the general ‘agricultural ‘custom ‘of ‘the ` 


_ province, very strong proof will have to be 
produced to displace this presumption, bat 
“where the custom recorded in the riwaj-i- 
am is opposed to the rules ‘generally pre- 


| vailing, the presumption will be consider- - 


_ ably weakened. Again, where the riwaj-i- 
` am affects’ adversely the rights of females 
` who had no opportunity whatever of appear- 


: ing before the Revenue authorities the pre- ` 


` sumption: will be weaker still and only 
. afew iustances might suffice to rebut it, 
“ The entiré Case Law- bearing on the ques- 
~ tion on onus so far aś thé rights of dangh- 
` ters are ‘concerned, was exhaustively dis- 

cussed in this ruling. I find myself in 
. respectful agreement with the observaiicns 


* -(1) 125 Ind, Oas, 769513 Lah 276; 32 P L R 890; 
. AIR 19321 ab 157; Ind. Rul (1952) Lah. 161, 
(2) 38 Ind, Cas, 254; 45 P R 1917; 44 0749; AL 
R 1916 P O 129; 12 P WR 1917; 21 M LT; 
32 MI J 615: 19 Bom. LR 388; 15 A L J 525; 21 
O WN 649; 260LJ 175; 441 A 89 (P O). 
(8) 118 Ind. Cas. 1; 10 Lah, £6; 29 P UR 654: A 
I R 1928P O 294: 55 M L J 746: 28 W 90K; 49 
“OLI 38; 55 IA 407; (1929) M W N 5 (P O), i 
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made in the reported case and -hold that, 
though the initial presumption is against 
the daughters, only a few instances would 
suffice to rebut this presumption. It was 
eee in Naraini v. Bhag Singh (4), 
that : 


“ Where the riwaj-i-am is clearly in favour of 
collateral succession in preference to daughters the 
onus is on the latter to show, that the riwaj-i-am is 
an incorrect statement of custom. But in the case 
of women’s rights very little evidence is sufficient to 
shift the onus,” 


In the present case the appellants placed 
their reliance mainly. on the Answer to 
questions Nos. 16 and 17 of the Customary 
Law of the Gurdaspur District. It is neces- 
sary, therefore, to reproduce these Ques- 
tions and Answers in extenso. 

Question No. 16:—“Under what circum- 
stances are daughters entitled to inherit? 
Are they excluded by the sons, or by the 
widow or by the near male kindred of the 
deceased ; if they are excluded by the near 
male kindred, is there any fixed limit of 
relationship within which such near kindred 
must stand towards the deceased in order 
to exclude his daughters? If so, how is the 
limit ascertained. If it depends upon 
descent from a comn-on ancestor, state 
within how -many generations relatively 
to the deceased such common ancestor 
must come ?” - -à 

Answer:—“The general rule js that 


_ daughters are excluded by. the widow. and 


male kindred of the “deceased, however, 
remote.” E 3 

Question No. 17:—"Is there any distinc- 
tion-as to the rights of ‘daughters to 


‘inherit (1), the immovable or ancestral, 


(2), the movable or acquired property of 
their father ?” 


Answer:—“The difference’ of cpinion 


“among the Gujars of the Shakargarh Tahsil 


referred toin the answer to the preceding 
question is confined only to ancestral pro- 
pert < As regards self-acquired property 
ali of them are agreed that in the absence 


of male issue daughters should get their 


shares according to the Muhammadan Law. 
The remaining tribes recognise no dis- 
tinction as to the rights of daughters to 
inherit (1) the immovable or ancestral, (2). 
ihe movableor self-acquired property of 
their father.” 

Question No. 1} is a complicated and 
multifarious question and it is very doubtful 
whether the agriculturists understood 
the true significance and all the implica- 
¿ions of the question when giving a 


(4) 149 Ind Oas. 962; A I R 1934 Lah, 280;6R L; 
767; 15 Lah. 586; 36 P L R331. ` 


‘of the Customary Law, 


` that in certain 
“excluded daughters 


. Yeiterates the 


‘to the appellant in the present 


-1935 . 


-cryptic reply to the effect that the general 
‘rule was that the daughters were excluded 
by the widow-and male kindred of the 
deceased,’ however remote. lt must be 
‘noticed that in question No. 17, the distinc- 
tion between ancestraland self-acquired pro- 
perty has not. been properly brought out. 
The general rule stated in Answer No. 16 is 
subject to a large number of exceptions 
: which are enumerated in Appendix © at 
‘pp. 73, 74 and 75 of the Customary: Law. 
“This Appendix refers to no less than 57 
‘instances, wherein the daughters ‘inherited 
< the property of - sonless proprietors to the 
-exclusion of collaterals. Seventeen of 
these instances refer to Hindu Jats. 
: The provisions of the Customary Law 
‘of Gurdaspur District dealing with the 


- rights of daughters were considered by a 
- Division Bench of this 


Court in Gurdtt 


‘Singh v. Malan (5) where the following 


observations occur:— 
t 


reference to Kennaway’s Oustomary Law, 
moreover, shows that the general rule stated in the 
“answers to questions 15 and 17 above referred’ to 


“has been subject to ang a exceptions which are 
` enumerated in Appendix Oa 


pp. 73 and 74 of the 

book where mutations is which daughters inherited 
. their father’s land are given These tables show 
that the general rules have been subject to many 
- exceptions, Under the ‘ circumstances wedo not 
: think that the statements in the riwaj-i-am are in 
the present case sufficient to shilt the onus which 
was a heavy one from the plaintiffs.” 


As mentioned above in the Appendix, 57 


“instances of the succession of daughters 


in preference to collaterals are given, 
while not a single case of the exclusion 
of daughters to non-ancestral property by 
“the collaterals is mentioned any where in 
the Customary Law. The learned Counsel 
` foz the appellants contended that on p. 31 
three judicial 
decisions were referred to which showed 
i cases collaterals had 
from |, successien to 
‘non-ancestral property, Thefirst of these 
‘decisions is Jawi v. Sardar Khan (6). A 
` reference to this case, however, sho xs that 
_ the parties were Pathans of village Kala 
` Afghanan in the Batala tahsil of Gurdas- 
“pur District and the property in dispute 


_ was ancestral qua the collaterals who were 


Telated in the 6th degree to the last male- 
holder. This decision therefore - merely 
general customs prevaling 
in the province, and is of no assistance 
case, as 
the property which forms the subject- 
matter of the dispute, was admittedly acquir- 


(5) 84 Ind Oas. 171; 5 Lah. 361; A IR 1925 Lab, 
35; 1 Lah. Cas. 279, 3 $ 
(6) 39 P` R 1895, 


-are 57-instances to the contrary, 
_ opinion, therefore, the entries in Appendix Č 
- of the Oustomary Law largely detract 


‘borne out by the pedigree table. 
.end of the pedigree table, there is a note 
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‘ed by Ratna, thefather of the respondents. 


Similarly the second judicial decision 
Nanak Chand v. Basheshar nath (T) referred 


to in the Customary Law with ancestral prop- 


erty. “The decision in the third case is not 
available to us, as it was decided by the 
Divisiona] Judge on June 11, 1901, and the 
appellants did not place an attested copy 


-of the judgment on the record. The result 
.of a careful examination of the entries in 


the Customary Law is that the general rule 


ito the effect that daughters are excluded 
. by the collaterals even with respect to the . 


acquired property of their father is not 
supported by single instance, while there 
In my 


from the value of the general rule enun- 


‘ciated in Answer to Question No. 16. 


The learned Counsel for the appellants 
contended that the entry in the riwaj-i-am 
in his favour had been supported by the 


- following 15 instances— 


l. Exhibit D 1. One Fattu died sonless, 
It is stated in a note at the foot of the 
pedigree table that his property was in- 


“herited by his nephews Natha Singh and 


others and that his daughter was excluded 
from succession. The pedigree table, 
however, does not show whether Fattu had 
any self-acquired property or whether the 


-land in his. possession was ancestral. More- 


over, the existence of a daughter is not 
At the 


that Fattu had one daughter. This note 


“was, ‘however, made by the patwari on 


March 8, 1933, t. e., long after the institu- 


.tion of the present suit by the plaintiffs, 


This instance is, therefore, of no value 


- whatever. 


2. Exhibit D2. One Kanshi of village 
Babbalwali in Shakargarh tahsil died 
sonless. His property was inherited by 


- his collaterals. In the mutation, it has not 


been stated whether Le had any daugther 
or whether he left any self-acquired property 
In the absence of the daughter, the property 
would naturally go tothe collaterals. More- 
cver, if the property was entirely ancestral, 
the daugther would be excluded from in- 
heritance by the collaterals. Natha Singh 
(D. W. No. 1) gives oral evidence with 
respect to this instance, but he also‘ has 


uot mentioned whether Kanshi had any 
non-ancestral property. z 
3. Exhibits D-6 and D-4. Gne Fateh 


(7),3 P R 1908; 94 P L R 198; 16 P W R 
1908, Ar - 
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Mohammad died wifeless and sonless. His 
property devolved upon his collaterals. 
There is a note at the bottom of the 
pedigree table that he had a daughter, 
who was excluded from inheritance. This 
note, however, was made by the patwari 
on March 7, 1933, several years after the 
_ death of Fateh Mohammad. Moreover, it 
is not established that Fateh Mohammad 
“had any self-acquired property. It was 
stated in arguments that certain mortgagee 
rights were acquired by Fateh Mchammad 
himself but no documents dealing with 
these mortgagee rights were produced in 
evidence. 

(4), (5), (6) and (7). These instances dealing 
with the estates of Diwan, Jawala, Lehna, 
Kahna end Santa, respectively, are support- 
ed only by the evidence of Rasul Bakhsh 
(D. W. No. 2) and Ujagar Singh (D. W. 
No, 3). This evidence is worthless, as it 
has not been shown that the property in 
these cases was self-acquired property, and 
that in spite of this fact the collateral exclud- 
ed the danghters. 

(9), (10) and (11). Ib was stated by Ganda 
Singh (D. W. No. 4) that in the cases of 
Nihal Singh, Waryam and Pahu, the 
daughters of the last male holder were 
excluded by the collaterals. These three 
instances are not supported by any docu- 
mentary evidence and it is not known 
-whether any daughters were alive at the 
time of the death of the last male-holders 
or whether any part of the estate left by 
them was non-ancestral gua the collaterals 
who succeeded. 

12. Exhibit D 12. Musammat Ruvel Kaur 
widow of Pahu contracted a second 
marriage and the property was mutated in 
favour of the collaterals of Pahu in the 
third degree. The mutation order does not 
show whether at the time of re-marriage 
of Musammat Ruvel Kaur, any of the 
daughters of Pahu was alive. In fact, the 
mutation does not even mention the exis- 
tence of any daugthers. Further it is nct 
known whether Pahu left any non-ancestral 
property. 

13. Exhibit D 26. One Budha died sonless 
and his property was inherited by Jiwan. 
Sadhu and Bawa, his collaterals. In this 
case, however, Budha had made a will in 
favour of his collaterals. This was a case 
of bequest and not succession. The will was, 
herefore, given effect to in the mutation. 

ut areynark was inserted in the mutation 
order to the effect that “ordinarily daughter 
had got rights preferential to these of other 
heirs, so faras the self-acquired property 
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is concerned.” Instead of helping the 
appellants, this instance greatly weakens 
their case. 3 

14. Exhibit D 27. One Musammat Rami, 
widow of Sheru died, leaving occupancy 
rights in certain land. These occupancy 
tights were inherited by the reversioners 
of her husband, namely Partap Singh, and 
Sunder Singh, in equal shares. 

In the mutation order, no mention is made 
of the existence of any daughter at the 
time of the death of Musammat Rami. More- 
over, the succession in this case would be 
governed by the law applicabe to the 
case of occupancy tenants of Government 
and not by Customary Law. 

15, Vir Singh (D. W. No. 11) stated that 
Kathu, a Lalli Jat, died leaving two 
daughteis and that the property descended 
to his collaterals in preference to his daugh- 
ters. He, however, admitted that Kathu's 
land was ancestral and not self-acquired. 

A detailed examination of the instances 
alluded to above, therefore, shows that out 
of the 15 instances relied upon by the 
learned Counsel‘for the appellants, there 
is not a single case wherein a daughter 
was excluded from succession to the self- 
acquired property of her father by the 
collaterals. These instances can, therefore, 
render no possible assistance to the case of 
the appellants. 

On behalf of the respondents, reliance 
was placed on 11 instances. It is neces- 
sary, however, to examine 
instances in detail which are supported by 
documentary evidence. These instances are 
seven in number. 

l. Exhibit P-3. In 1916, one Musammat 


‘Gulabi gifted certain land to her grand- 


father, the, daughter of a deceased son, 
Musammat Taro Bibi. The reversioners 
opposed the gift atthe time of the mutation 
and produced the pedigree table and the 
riwaj-t-am of Mauza Chhanni Teka, Tehsil 
Shakargarh. The riwaj-i-am showed that 
the widow had no right to make the gift 
io her married grand daughter. ‘I'he 
Tahsildar rejected the mutation on the 
ground that the donee would inherit the 
property of her husband and not her g:and- 
father. An appeal was preferred by the 
donee and the Collector accepted the appeal 
on July 22,1916, and upheld the gift by 
Musammat Gulabi in favour of her grand 
Musammat Taro Bibi. 

(2) Exhibit P. 4. Musammat Mohammad 
Bibi widow of Sardara gifted the entire 
estate of her husband in favour of her 
daughter under a registered deed of gift. The 
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Revenue Officer refused to sanction the 
mutation on September 25, 1922, The donee 
preferred an appeal and the appeal was 
accepted by the Collecter on December 1, 
“1922. The parties were-Jats of the Gurdas- 
- pur District, who had settled in Muaza 
Kot Chandarke in the Lyallpur District. 

3 ExhibitgP. 6. Musammat Jiwni, widow 
of Gajju Jat. who had migrated from the 
Gurdaspur District to Mauza Tanda, in the 
Lyallpur District, made agift of half a 
square of land inherired from her deceased 
husband in favour of her five daughters in 
August 1924, This gift was challenged 
unsuccessfully by the collaterals. 

4. Eshitit P. 7, Musammat Man Kuar, 
widow of Wedbawa Singh Jat of village 
Bal in the Gurdaspur District made a gift 
of the entire estate of her husbard to her 
Cavghters and their children. In 1929 this 
gift was challenged by Keear Singh, a 
collateral cf Wadhawa Singh, but his 
appeal was rejected by the Collectcr on 
January 27, 1£30. 

5. Exhibit P. 9. This isa judgment by 
Mr. Eustace, dated the March 14, 1932, 
wherein it was held that smong Ghuman 
Jats of Gurdaspur District the daughter 
was entitled to succeed to the self-acquired 
preperty of her father in preference to the 
collaterals. 

6. Exhibit P. 10. This isa judgment 
by Mr. Shibbu Mal, District Judge, Gurdas- 
pur, dated June 13, 1931, wherein it was 
held that axong Athwal Jats of Gurdaspur 
District daughteis wee entitled to-succeed 
in preference to the collaterals with respect 
to the self-acquried property of theirfather. 
An appeal against this-judgment was dis- 
missed in limine by a Division Bench of 
this Ccvu:t on October 27, 1931. 

7. Exhibit P. 11. This is a judgment 
by Mr. Indar Singh Senior Sut-Judge, 
Lyallpur, wherein it was held that the 
defendants, the daughters of the last male- 
bolder, had discharged ihe onus placed on 
them, ard had proved that according to the 
Crstcmary Law of Gurdaspur District 
obtaining among Jats collaterals did not 
exclude tke daughters frcm successicn to 
the self-acquired prcpeity of their father. 

It was held in Ramzan Shoh v. Sohna Shah 
(€) that cmongst Sabazwari Layyeds of 
Muaza Dinpaneh in the Shakargarh tehsil 
of the Gurdaspur District, ihe collaterals 
cf a sonless proprietor did not exclude a 
daughter in succession to the sell-acquired 
property of ber father. lieliance was also 
placed by the learned Counsel for the 

(€) 60 P R 1889, 
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respondents on Gurait Singh v. Malan (5) 
wherein it was held that the collaterals in the 
tenth degree would not exclude the daughter 
of the last male-holder from the succession 
to the.ancestral property of her father 
amongst ‘the Khera Jats of the Batala 
tehsil in thé Gurdaspur District. 

The instances dealing with the gifis by ` 
widows of the last male holders to their 
daughters are also of great assistance to 
the respondents as they merely amount to 
accelration of succession and show that 
the collaterals failed to challenge the valid- 
ity of such gifts so far as self-acquired 
property was concerned. 

The net result of an examination of the 
entire evidence produced by the parties 
is that the respondents have proved that 
there are fifty-seven instances in their favour 
contained in Appendix O of the Customary 
Law of the Gurdaspur District, that there 
are at least four instances supported by 
documentary evidence in their favour, 
proved in the present case, and that there 
are three: judgments (Exhihits P. 9, P. 10 
and P. 11) wherein it has been held that 
a daughter excluded collaterals in succes- 
sion to self-acquired property amongst the 
Jats of Gurdaspur District. I.am of the 
opinion that this evidence is sufficient to 
rebut the presumption arising in favour 
of the collaterals from the general statement 
cf custom contained in the Answer to Ques- 
ticn No. 16 in Kennaway’s Customary Law 
of the Gurdaspur District. As stated already, 
the onus on the daughters was a light one 
and this cnus has been discharged by 
the evidence produced in this: case. I 
would, therefore, hold that amongst Lalli 
Jats cf Gurdaspur District, the daughter 
succeeds to the self-acquired property of 
her father in preference to the collaterals, 

For the reasons given above. I would 
affirm the decision of the Court below, and 
dismiss the appeal with costs, 

Tek Chand, J.—I agree. 

D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
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Criminal Revision Application No. 122 of 1934 
Octcber 5, 1934. 
Frrress, J.C. AND O'SULLIVAN, 
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KALUMAL GELOMAL—App.icantT® 
versus z 
KISSUMAL ISSARDAS- OPPONENT. 
Penal Code (Act XLV of 1860), ss. 500, 209— 
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Witness, if can claim absolute  privilege—Crimi- 
nal Procedure Code (Act V of 1888), ss, 195, 
.439—False statement in afidavit—Complaint under 
8. 500, Penal Code before suit is over —Infraction of 
law for quashing of proceedings—Court’s duty to see 
whether provisions of s. 209, Penal Code, read with 
s. 195 (6), Criminal Procedure Code have not been 
evaded—Power to quash, when can be exercised. 

. , The English rule of absolute privilege to a witness 
in respect of words spoken by him in course of 
judicial proceedings does not obtain in India. [p. 
220, col. 2.] 

The litigant who elects to allege that state- 
ments made inan affidavit are false and on that 
allegation to present a complaint under s, 500, Penal 
‘Code, can not be regarded as evading the law, even 
though it might have been open to him to wait until 
the civil suit had been decided and then to invite 
the Civil Oourt to take action aga nst tha affidavitor 
for the offence of perjury and there is no infraction 
‘or “evasion of the law patent upon theface of the 
proceedings to justify quashing of proceedings. 
‘But it is highly expedient that the 
hearing of the complaint in sucha case should not 
proceed until the disposal of the suit and of any 
‘application which may follow for the prosecution of 
the applicant for perjury. [p 22], col 2,] 

[Case-law referred to.| 
It is undesirable that people should be hampered 
in their access tothe Courtsandin getting justice 
. by the fear that if they are unsuccessful, they may 
be prosecuted for defamation. All Courts should be 
careful whena complaint of defamation is filed in 
respéct of proceedings in a Civil Conrt to see whe- 
ther the provisions of s. 209, Penal Oode, read with 

s. 195 (b), Criminal Procedure Code, have not been 
evaded. Gangumalv Emperor (6), relied on. ibid.) 

Power to quash criminal proceedings at the outset 
is vested in the High Ccurt and will, in proper cases, 
be exercised But it isa power of which the High 
‘Court makes a circumspect and sparing use. The 
‘rule by which it is accustomed to guide itself is 
that on theface of the proceedings there must appear 

‘some infraction or evasion of law calling for prompt 

redress. [p. 220, col. 2.] 


Mr. Kimatrai Bhojraj, for the Applicant. 
Mr. Kundanmal Dayaram, for the Crown. 


a 


Judgment.—Pessumal Virumal filed 
a suit against Kissumal and his two 
brothers in the Court of Small Causes. The 
claim is Rs. 1,374-4-9, on the foot of a 
commission agenc7 account. The plaintiff 
also made anapplication under O.X XXVIII, 
s. 5, Civil Procedure Code, for attachment 
béfore judgment on the stock-in-trade of 
the defendant. In his affidavit the plaintiff 
asserted that the defendants are heavily 
in debt, that they have very little stock 
in-their shop and they are disposing of 
their goods to defeat and delay the 
-plaintit’s claim. The Small Cansa Court 
granted an attachment and the defendant's 
shop .stood clozed-in consequence for some 
twenty days. The Small Cause Court then 
heard the, application and raised the at- 
tachment. The defendant then made a 
criminal complaint- against the plaintiff 
‘under s. 500, Penal Oode: He quoted 
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statements from the affidavit which he 
alleged to be defamatory. The Additional 
City Magistrate issued process for an 
offence punishable under s. 500, Penal Code. 
Pessumal, the plaintiff, has now come to 
this Court asking us to quash these crimi- 
nal proceedings in limine. 

Power to quash criminal proceedings at 
the outest is vested in us and will in proper 
cases be exercised. But it is a power of 
which we make a cricumspect and sparing 
use. The rule by which ‘we are ac- 
customed to guide ourselves is that on 
the face of the proceedings there must 
appear some infraction or evasion of law 
calling for prompt redress. Is there here a 
proper case for the use of this power? If 
the Common Law of England had been in 
force in India, an ‘infraction of the law 
would have -been patent and manifest. 
Under the English Law no proceedings 
for libel or slander can be brought against 
a witness in respect of words spoken by 
him in the course of a judicial proceeding 
even though they are uttered falsely.and 
maliciously and “without reasonable and 
probable cause. It is, however, now settled 
law that the English rule of: absolute 
privilege does not obtain in India. Mr. 
Kimatrai who appears. for the applicant 
has himself conceded that in India the 
absolute privilege cannot be'‘claimed. He 


‘contends, however, that there is a qualified 


privilege and he defines the Gualification 
in this way. Wriminal- proccedings, ac- 
cording to him, cannot be taken by ‘a 
private complainant under s. 500: until 


-fiist, the Civil proceedings have come to 
an end; second, the Civil Court has decided ~ 


not to take action for perjury under s. 209. > 

Now, we do rcot adopt Mr. Kimatrai’s 
propositions entirely nor do we altogether 
make them our own. ‘But the question 
which these proceedings raise is one which 
‘presenta great difficulty:and has occupied 
the attention of ar Benches in some of 
the High Courts of India. Before the case 
had been fully argued I m} self was inclined 
to be of opinion that: we- might proceed 
upon these lines. ‘The complainant clearly 
charges his adversary with making in his 
affidavit statements which are maliciously 
false. But the Legislature has protected 
litigants from being needlessly harassed 
by rash and baseless and vexatious. pro- 
secutions for alleged perjuries. | 

In Fakir Muhammad v. Emperor (1), 


‘Tyebji,, A. J. C., laid it down that: 


- (1) 97 Ind. @as.417; A-I R1927 Sind 10; 27 Ori L 
J 1105; 21S LR1. < Ba 
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“Section 145 though it forms a part of the Code 
of Criminal Procedure in reality contains a provision 
of substantive law of crime. For s 19) does not 
deal with the competency of the Courts, not lay 
down which of several Courts shall in any particular 


statement in an affidavit, then the inten- 
tion of the legislature was that criminal 
proceedings should not be taken except 
upon the complaint of the Gourt in which 
the alleged offence was committed. It 
would follow, that any person who attempts 
to make a complaint in which it would be 
necessiry for him to allege and prove the 
falsity of statements made in an affidavit 
and who attempts to do these things not 
through the egency of the Court, but by 
himself, is evading the protective provisions 
of s. 195 and going so far wrong as to 
require the intervention of this Court in 
revision. I was led to form this. tentative 
and provisional opinion by the words used 
by Fulton, J., in Queen-Empress v. Bal- 
krishna Das Vithal (2). His Lordship 
observed : o 

“The intention of the legislature to protect 
witnesses from the fear of improper prosecutions 
ia shown by s. 195, Criminal Procedure Code which 
forbids their prosecution for perjury without the 
express sanction of the Court cognizant of the facts 
of the. case in which the false evidence is said to 
have been given. But all this solicitude for their 


.protection would be wholly unavailing, if it were open 


to any private individual to prosecute for defama- 
tion.any witness who.made a statement which he 
considered injurious to his reputation.” : 
Richards, J., in delivering a dissenting 
judgment in Emperor v. Ganga Prasad, 


(3), used similar language. He said: 


“ It would be disastrous to the administration of 
justice in this country if a prosecution could be 
instituted against every witness who gave evidence 
in a Court of Justice for defamation. In proper 
cases, with the sanction of the Court, a prosecution 
can be instituted against a witness for giving false 
evidence, It is hardly conceivable that the law 
which provides for the sanction of the Court being 
obtained as a condition precedent to the institution 
of a prosecution against a witness for giving false 
evidence would permit a prosecution for defamation 
without any such sanction.” 

These two pronouncements were re- 
viewed by a very strong Full Bench of 
the High Court of Calcutta which heard 


and decided the case of Satish Chandra 
(2)17 B 573, 
, (8) 29 A 685; 6 Or, L J 197, 
e 
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v. Ram Doyal De (4). That Court observed 
that: 4 
“the maker of a single statement may be guilty of 
two distinct offences, one under s. 211 (which 3s an 
offence against public justice) and the other an 
offence under s. 499 wherein the personal, element 
largely predominates. The legislature has provided 
in the Criminal Procedure Code that the sanction of _ 
the Court where the offence is committed is es- 
sential in the former case for the institution of 
criminal proceedings. Jn the latter case the legis- 
lature has omitted to makea similar provision. This 
diversity for ought we know may have been deliberate 
and plainly affords no reason why the Court should 
struggle to hold that the statement does not fall 
within the mischief of the rule embodied in s. 449,” 

Their Lordships proceeded to give 
reasons for which they hold that the two 
offences are fundamentally distinct in 


nature. They add: 

“But till the Jaw has been amended, it isincum- 
bent upon us, if weareto avoid the gredtest un- 
certainty and confusion to interpret the clear and 
unambiguous provisions of the statute in tbeir 
plain natural sense, and not allow ourselves to be 
led into speculations as to their reasonableness 
by reference to the ever-zaptivating but often mis- 


‘ leading ideals of public policy ` 


This view was expressly approved by 
the High Court of Bombay in Bai Shanta v. 
Umrao Amir (5),in whichcase a Full Bench 
considered and dissented from the opinion, 
already quoted of Fulton, J., in Queen 
Empress v. Balkrishna Das Vithal (2). In 
view of these weighty ` pronouncements, it 
seems impossible to hold that the litisgant 
who elects to allege that statements made 
in an affidavit are false and on that allega- 
tion to present a complaint under s. 500, 
Penal Code,can be regarded as evading 
the law, even though it. might have been open 
to him to wait until the civil suit had been 
decided and then to invite the Civil Court 
to take action against the affidvitor, for 
the offence of perjury. 

For these reasons we do not think it 
would be safe for usto lay down that in 


‘this case there is any infraction or evasion 
‘of the law patent upon the face of the pro- 


ceedings. We do not, however, depart from 
the generalrule which was laid down in 
this Court in Gangumal v. Emperor (6). 
That rule isthat it is undesirable that 
people should be hampered in their access 
to the Courts and in getting justice by 
the fear that ifthey are unsuccessful they 
may be prosecuted for defamation. The 
Court therefore thougt that all Courts should 
be careful when a complaint of defama- 
tion is filed in respect of proceedings in & 

(4) 59 Ind, Cas. 143; "AIR 1921 Cal. 1;22 Or.LJ 
31; 48 0388; 320 L J 94; 24-0 WN 922, 

(5) 93 Ind. Cas. 151; AT R 1926 Bom, 142; 27 Cr. 
LJ 423; 50B 162; 28 Bom. L R1. 

(6) 86 Ind. Oas, 1905; AIR 1925 Sind 263; 26 Or, 
L J941;18SLR83; 
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Civil Court to see whether the provisions of 
s. 209, Penal Code,read with s. 195 (b), 
Criminal Procedure Code, have not been 
evaded. In the present case, we have state- 
ments which on the face of them appear to 
be defamatory. Butit is possible that the 
maker of those statements might be able to 
show that they were trueor that they were 
-made in good faith for- the protection of 
the person making them. But the Evidence 
Act, by 8. 109 provides that when any 


„person claims the benefit of a special excep-- 


tion contained in any part 
the burden of proving the existence of 
circumstances briging his case within 
that exception is upon him and the Court 
shall presume the absence of such circum- 
stances. 

Thereis therefore a prima facie case and 
it may fairly besaid that sufficient evidence 
has been obtained toraise a suspicion that 
the accused may have committed an offence, 
Ono the otherhand, the plaintiff was apply- 
ing foran attachment before judgment, 
He was seeking aremedy which the law 
places at his disposal. It is, however, hardly 
possible so to frame an application for this 
relief that it should not contain an imput- 
ation likely to harm the reputation of the 
opposite party. -Almost of necessity every 
affidavit in support.of such an application 
must contain defamatory matter. Now, the 
party so defamed has two remedies: He 
can wait tillthe Civil suit is decided and 
he can move the Judge to take action 
under s. 476, Criminal Procedure Code. He 
has also a remedy under the Civil Proce- 
dure Code, under s. 95: 

“Where an attachment has been granted before 
judgment and it appears tothe Court that that at- 
tachment was applied for on insufficient grounds or 
the suit of the plalintiff fails and it appears to 
the Court there was no reasonable or probable 
ground for instituting the same, the defendant may ap- 
ply tothe Court and the Court; may upon such applica- 
tion,award against the plaintiff by its order such amount 
not exceeding one thousand [rupees asit deems a 
reasonable compensation to the defendantfor the 
expense or injury caused to him.” 


‘The party who has peferred this complaint 
of defamation is therefore amply protected 
both by the Civil and by the Criminal 
Procedure Codes. It appears that he has al- 
ready. actually taken action under s. 95, 
Civil Procedure Code. We are not prepar- 
ed tohold that the action which he desires 
to take unders. 500, Penal Code, is such as 
e 
can properly be annulled by an order 
quashing the proceedings in limine but we 
think it highly expedient that the hearing 
of the complaint in this case should not 
proceed until the disposal of the suit and, 


of Penal Code, 
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of any application which may follow for 
the prosecution of ths applicant for pər- 
jury. 

We therefore stay the proceedings on the 
complaint of defamation until the Civil suit 
in the Small Causa Court is disposed of. 

D. Order accordingly. 





MADRAS HIGH COURT 
Civil Appeal No. 88 of 1928 
February 5, 1935 
PAKENHAM WALSH AND VaRaDACHARIAR, JJ. 
VALLACHAME PILLAI AND oTHERS— 
PLAInTiFFS—APPELLANTS 
versus 
Tae THIRUVATHAVOOR 
DEVASTHANAM AND orarrs—DgENDANTS 
—RESPONDENTS . 

Madras Estates Land Act (£ of 1908), s. 3 (9)— 
‘Landlord’, meaning of—Person in possession for 
more than 12 years under invalid mortgage, whether 
entitled to betreated as landlord, 

Two inam villages were in the possession of a 
devasthanam under a usufructuary mortgage deed of 
1885. The service holders litigated with regard to 
this mortgage but the High Court ultimately held 
that the devasthanam had a right to be in possession 
until they had repaid themselves the principal and 
interest out of the income of the property. Then 
there was a second usufructuary mortgage in 1896 
for a period of 50 years. The manager of the devas- 
thanam applied under s. 33 (5) of the Madras Estates 
Land Act praying that he may be declared a land- 
lord for the purposes of the Act ; 2 

Held, that if the mortgages of 1896 and 1885 were 
valid, the devasthanam was clearly entitled to collect 
the rents and therefore tobe recognised as the land- 
lords and on the other hand if they were not valid, 
as the devasthanam had been in adverse possession 
for over 12 years, it was entitled to collect the rents 
and to.be treated as landlord until its possession was 
terminated by proper proceeding in a Court of 
Law. ‘ 

Appeal against the decree of the Court 
of the Subordinate Judge, Madura, in O. 8. 
No. 38 of 1926. 


Mr. K. V. Sesha Ayyangar, for the Appel- 
lants, 

Mr. K.V. Sreenivasa Iyer, for tha Res- 
pondents. 


Judgment.—The suit f 
an order passed by the Revenue Divi- 
sional Officer, Melur Division (Ex.-D) 
dated June 18, 1924. This order was made 
on an application by the Manager of the 
lst defendant devasthanam under 8. 3 (5) 
of the Madras Estates Land Act, praying 
that he may bə declared a landlord for 
the purposes of the Act in respect of the 
two villages Veppaduppu and Islani which 
were granted as inams to the miras 
holders of certain servicessin the devasha- 





is to set aside 
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nam. The conclusion of the Revenue Divi- 
sional Officer was that 

“as the two villages have been in the possession 


of the devasthanam by virtue of usufructury mort- 
gage and otherwise 1 declare the Manager of the 


Tiruvadur devasthanam as Jend-holder for pur- 
poses of r. 3 (5) of the Madras Estates Land 
Act.” 


The mortgage deed under which the 
devasthanam took possession of the suit 
villages is Ex. I, dated May 5, 1885, The 
service holders litigated with regard to 
this mortgage and the matter finally went 
up to the High Court which by its deci- 
sion dated September 7, 1892 (Ex.-II bj 
dismissed the suit, holding that the 
devasthanam had a right to bein posses- 
sion until they had repaid themselves out 
of the income of the mortgaged property 
the principaland interest. Then there was 
a 2nd usufructuary mortgage (Ex. ©) of 
January 17, 1896, fixing a term of 50 
years. 

Although a very large number of ques- 
ticns appear to have been raised in the 
suit and a very lenghthy judgment has 
been written, the point at issue was very 
simple and it was whether the devastha- 
nam was in such possession of the prop- 
erty as would justify the Revenue Divi- 
sional Officer in registering. ts manager 
as a land-holder under s. 3, cl. (5). That 
section runs as follows: ~ 

“Landholder means a person owning an estate 
or part thereof and includes every person entitled 
to collect the rents of the whole or any portion 
of the. estate by virtue of any transfer from the 
owner or {his predecessor-in-title or of any order 


P & competent Court or of any provision of 
aw." 

and cl. 5 (b) says that. 

“when there is a dispute between two or more 
persons as to which of them is the landholder for 
all or any of the purposes of this Actor between 
two or more joint land-holders as to which of 
them is entitled to proceed and be dealt with as 
such landholders, the person who shall be deemed 
to be the landholder for such purposes shall be 
the perscn whom the Oollector subject to any 
decree or order of a competent Civil Court, may 
recognize or nominata as such land«holder in accord- 
ence with rules to be framed by the Local 
Goverement in this behalf.” 


If the mortgages of 1896 and 1885 are 
valid, then there is no question that 
the devasthanam is entitled to collect the 
rents as transferee and to be recognized 
as landlords. If on the other hand it 
is not valid, it has been in adverse pos- 
session under them for over 12 years 
and until that possession is terminated by 
proper proceedings in a Court of Law, it 
is entitled to collect the rents and to be 
treated as landlords. In this view it is 
wonecessary to express any opinion -on 


YAKODB KASSIM v. EMPEROR (SIND) 


933 
the other questions which have been raised 
and which have to” be determined if at 
all by separate proceedings and we express 
no opinion on the various issues other 
than that cf the question of possession 
and even that only so far assuch posses- 
sion is sufficient to justify the Divisional 
Officer’s order. We give no findings on 
matters which were proper to the suit and 
on which finding by the lower Court were 
not necessary for its dispossal. | 

The appeal fails and is dismissed with 
costs of the lst respondent. 

A, Appeal dismissed. 


Keesaan 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Appeal No. 211 of 1934 
September 2), 1934 
~ FERRERS, J.C. AND O'SUuLLIYAN, A. J.C. 
YAKOOB KASSIM—APPELLANT 
versus 
EMPEROR—Oporosi7e Parry 

Criminal Procedure Code (Act V of 1898), ss. 526 
(81, 537—Application under s. 526 (8)—Refusal of 
adjournment—Imperative mature of s. 526 (&)— 
Subsequent proceedings, if validated by s, 537, 

Where an application under s. 526 (8), Criminal 
Procedure Code is made, the question whether there 
is or is not good ground upon which High Court 
might ordera transfer is not a question forthe 
trial Judge himself. The section gives himno dis- 
cretion. It is imperative. The application having 
been made, it is his duty to adjourn the case for a 
reasonable time, and any proceedings taken there- 
after would: be unwarranted by law. And where 
such irregularity is not devoid of any probability 
of failure of justice, s. 537 will not justify the sub- 
sequent proceedings being taken, 

(Cane law referred to.] 

Mr. Syed Aslam, for the Appellant. 

Mr. Partabrai D. Punwani, for the 


Crown. 


Ferrers, J, GC. —In the course of a 
trial on a charge of murder, the Advocate 
for ihe accused moved the Sessions Court 
for a postponement in order that he might 
apply for a transfer. This he did under 
the provisions of 8. 526, Penal Code. Sec- 
tion 326, cl. (8) clearly lays it down that 
if the accused notifies the Court before 
which his case is pending of an intention 
to make an application under this section, 
the Ocurt shall adjourn the case for such 
period as will afford reasonable time for the 
application to be made and an order to be 
obtained thereon. Notwithstanding the 
mandatory provisions of this section, the 
learned Judge made an order in these terms: 
“Adjournment refused. ‘Trial to proceed.” 

In view of the provisions already quoted, 


994 
it isimpossible tc deny that this order is 
an irregular order; e Procedure Code 
contemplates irregularities of two kinds. 
Those which necessarily vitiate the pro- 
ceedings and those which do not. For 
purposes of the present case it is unneces- 
sary for usto decide into which category 
the present irregularity ought to be placed. 
If. it is saved, it must be saved by the 
application of s. 537. That section provides 
that the order of a Court of competent 
jurisdiction shall not’ be reversed or altered 
on account of any error, omission or irregu- 
larity unless such error,, omission or ir- 
regularity has in fact occasioned a failure 
of justice. The Piivy Council has dealt 
with this section in the wellknown case of 
Abdul Rahman v. Emperor (1). They end 
with the words: 

“To gum up, in the view which their Lordships 
take of the several sections of the Criminal Pro- 
cedure Code, the bare fact of such. an omission or 
irregularity: as occurred in the case uoder appeal, 
unaccompanied by any probable suggestion of any 
failure of justice having been thereby occasioned, 
is not enough to warrant the quashing of a con- 
victios, which oa their Lordships’ view, may be 
supported by the curative provisions of ss, 535 
and 537.” 

Tt would seem from these words that any 
irregularity which is accompanied by a 
probable suggestion of a consequent failure 
of justice would in their Lordships’ opinion 
be outside ths protection afforded by s. 37. 
Ta the present case, we do not desire to go 
into the allegations made by the Advocate 
for the accused or the detailed answer which 
the learned Judge has thought fit to give to 
each of-those allegations. Itis enough to 
say that the question whether there was or 
was not good ground upon which this 
Court might order a transfer was not a 
question for the learned Judge himself. The 
section gives him no discretion. It is 
imperative. The application having been 
made it washis duty to adjourn the casefora 
reasonable time, and any proceedings taken 
thereafter would be unwarranted by law. 


There is, in the affidavit, of the 
‘Advocate a suggestion of the pos- 
sibility of a failure of justice. We 


are unable to say that this suggestion is 
devoid of any probability, and we think 
- that as the irregularity is patent and un- 
deniable, the saving clause of s. 537 ought 
not in this particular case to be used to 
justify what is manifestly not justified by 
aw. 

(1) 100%nd. Cas, 297; A IR 1927 P O 44; 28 Or. L 
J 259; 54 IA 98; 5R 53; 31 OW N 2711; 25 ALI 117; 
(1927) M W N 103; 38 MLT64; 8 P L T 15540 
W N 283; 6 Bur. L J 65; 52 M LJ 585; 29 Bom. L R 


$13; 45 OL J 441 @ 0). : 
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For these reasons we think it necessary 
{o quash this conviction and sentence and 
to order the case to be tried a second time. 
The second trial should not be held by the 
same Judge. kor the purposes of this 
reference as much as keen said as is 
necessary, and no more. I think it clear 
that this case at any rate, cannot be saved 
by s. 537. Whether an error of this kind 
could in any event come under the pro- 
tection of that section is a question which 
I do not at present attempt to answer. 

O'Sullivan, A. J.C. Iam in agreement 
with my learned brother that it is necessary 
to quash the conviction and sentence and 
order a re-trial. I desire, however, to make 
some observations. 

lt has been held frequently that a re- 
fusal to comply with s. 526 (9), Criminal 
Procedure Code, vitiates the whole of the 
subsequent proceedings.though incidentally 
it is of course competent for ths Court to 
pass any emergent order necessary in the 
interests of justice. The Bombay High 
-Court have made the point clear in 
Emperor v. Punduiang (2), A similar 
‘view was taken by the Madras High Court 
‘in Nathan v. Emperor (3). The -following 
‘remarks fromthe judgment are pertinent: 


“There is, however, a further and fatal objection.’ 


It is founded on that disastrous provisions of law, 
sub-s, (8), s. 526, Criminal Procedure Code, which 
is absolutely imperative in the terms. The peti- 
tioner, in the course of the trial, applied for an 
adjournment for the purpose of moving the High 
Court for a transfer, but the Bench- rejected the 
application on the ground that it had been made 
after the trial had begun. That was, of course, no 
ground at all. Such an application can be made 
in the course of a trial, and must, unfortunately 
be granted. To refuse it, contrary to the terms of 
-the section, is to deny the applicant an absolute 
‘right conferred oa him by the statute and vitiates the 
whole proceedings.” ; 

To the same effect are the decision , of 
the Calcutta High Court in Queen-Empress 
v. Gayitri Prosunno Ghosal (4), and the 
Allahabad High Court in Haji Baqridi v. 
Emperor (5), aud Luitur v. Emperor (6). 
In the latter case it was definitely held 
that s. 526 (8), embodies a statutory mandate 
which Courts ought to respect and obey 


(2) 134 Ind, Cas. 361; A I R 1931 Bom. 411; (1931) 
Or. Oas. 726; 32 Or. L J 1161; 23 Bom. L R 668; Ind, 
Rul. (193!) Bom. 473. 

(3) 124 Ind. Cas. 501; A I R 193) Mad. 187; (1930) 
Or. Cas, 187; 31 Or. L J 715; 53 M 165; 57 ML J 768; 
30 L W 883; Ind, Rul, (1930) Mad. 693. 

(4) 15 0455. 

(5) 108 Ind. Oas. 569; A I R 1923 All. 268; 29 Or, 
TA LR9 A 37 Or; 9 AI Or. R 269; 2 ALI 

(6) 124 Ind. Cas, 17; A I R 1930 All. 263; (1930) 
Or. Oas. 375; 31 Or L J 590; Ind. Rul, (1930) All, 449; 
(1930) A L J 947. < 7 


4 


1935 . 


and consequently if the Court: refuses an 


adjournment and: proceeds with -the case- 


the trial becomes illegal and this illegality 
is not saved: by s. 537, Criminal Procedure 
Code. In Emperor v. Nathoomal (T) Ken- 
nedy, J. O., made the following observa- 
tions: 

“Having said so, it is necessary to give a strict 
warning to the Magistrates that they are not to 
refuse -applications for adjournments on conjectural 
grounds, It is only in such cases where the cir- 
cumstances existing at the time of the filing of 
applications are such that it is quite clear to a 
Magistrate that there is no bona fide intention of 
applying for transfer that he can refuse to adjourn, 
And if he does so refuse to adjourn, he must take 
care that he passes no final or penal order against 


the applicant uatil the applicant has had a reasonable ` 
opportunity of demonstrating by making an applica- - 


tion for actual transfer that his intention did really 
exist, A Magistrate should also remember that 
should he refuse such an application and -should 
the applicant eventually, make an application to 
the High Oourt, it is probable that whole -of the 
proceedings subsaquent to, that application might 
be held to be void even if the High Court came 
to the conclusion that there was no ground for 
transfer.” . 

In that case it was held that an ap- 
plication under s. 526 (8) may be refused 
if the Court is of opinion that there is 
no bona fide intention on the part of the 
applicant to apply to the High Court for 
transfer. Whether or not that decision has 
any force in view of the latest amendment 
to s, 526, Criminal Procedure Code, it is 
clear that in the present case there is no 
finding by the learned Sessions Judge that 
there was no bona fide intention to-apply 
for transfer, In Jator v. Emperor -(8), 
Rupchand, A. J. O., emphasised that when 


an application s. 526 (8) is.made it is. not . 


for the trial Court to decide whether -the 
applicant had an apprehension that ‘he 
would not receivé a fair trial.’ That’ is 
the function of the High Court. He. also 
observed:. -> ae De es 
“It was pointed out by this Court in Hmperor 
v. Shewa Uka (9): and Otandas v. Emperor (W), 
that-a refusal to adjourn the case without just 


cause was by itself-a sufficient ground for’transfer 
under s. 526 of the old Oriminal Procedure Code. 


The same rulings apply-with the greater force toa - 


refusal for an adjournment under the amended sec- 
tion, of the Code,” 

Reference has ben made by the learned 
Public Prosecutor to the decision of the 
Privy Council in Abdul Rahman. v. 
Emperor (1), and it is sought to be argued 


(T) 91 Ind. Oas, 72; AI R 1926 -Sind 137; 27 Ors L 
J 4); SLR 5s. ; < 

(8) 96 Ind Oas. 391; A I R 1926 Sind 238; 27 Or. L J 
935; 208 L R 122. g 
È 4 Ind. Was. 379; 3 °S L R 155; 10 Or. L J 

10) 29 Iał. Gas. 102; A I R 1914 Sind 83; 18 Or. LJ 
476; 8S LR 341. _ i ; E . 
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’ that that decision is an authority for saying 


that s. 537 cures a a failure or omission of 


. a Oourt to comply with any provision of the 


Criminal Procedure ‘ode, mandatory or 
otherwise provided no failure of justice has 
been occasioned. I donot think that their 


Lordships of the Privy Council meant to. 


lay down such.a proposition.: Their Lord- 
ships were concerned in Abdul Rahman 


_v. Emperor (1), to clear up the misconcep- 


tion which appeared to exist with reference 
to the decisionin Subrahmanya Aiyar v. 
Emperor (il), and to point out that in 
certain.cases of failure to comply with a 
mandatory provision of law the defect was 
curable under .8. 7537. The following ob- 


servations of their Lordships are pertinent; 
“The distinction” between that casa and the 


present case is fairly obvious. The procadure ad-, “=+ 
opted was one which the Code positively prohi- . 


bited, aad it was possible it might have worked 

actual injustice to the accused.” ; 
Their Lordships’ view is summed up in 

the penultimate paragraph of the judgment 


as follows: - 
“To sum up, in the view which their” Lordships 


take of the several sections of the Oriminal Pro- © 


cedure Code, the bare fact of such an omission 
or irregularity as occurred in the case under ap- 
peal, unaccompanied by any probable saggestion. 
of any failure of justics having been thereby 
occasioned, is not-enough to warrant the quashing 
for a conviction, which on their Lordships’ ‘view, 


may be supported “by the curative provisions -of 


ss. 535 and 537.” 


These observations pertain to such omis- | 
sions of irregularities “as occurred in the — 


case under appeal” and do not appear to 


‘justify the very wide -interpretation which 
the lwarned Public Prosecutor seeks to place ` 
upon them. It is interesting to note that . 


conclusions 


ia arriving at their 
draw any 


their Lordships did not 


‘distinction between an irregularity and 
an illegality and there was no discussion . 


upon such a basis. In Subrahmanya Aiyar 


v. Emperor (11), Privy Council made a clear - 


distinction betwéen an irregularity and an 
illegality and held that a charge in con- 


travention of s. 234, Criminal Procedure | 


Code, is illegal and such illegality cannot 
be cured under s. 537, Uriminal Procedure 


@ode. The question as to whether a failure ` 
` of justice had been occasioned was. not 


entered into, their Lordships remarking: 

« |. . it is idle to suggest that there is enough 
left upon the indictment upon which -a conviction 
might be supported if the accused had been pro- 


perly tried. The mischief sought to be avoided by , 


statute has been done.” 
Then again: 


“The remedying of mere irregularities is fgmiliar-_ 


(1) 25 M 617251 A 257; 6 Sar, 150; 3 Boin. u R 
540; 5 O W N 865; 11 M L J 233; 2 Weir 271 
(PO. a a Na peg: 


$ 
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in most systems of jurisprudence but it would be 
an extraordinary extension of such a branch of 
administering the criminaklaw to say that when 
the Oode positively enacts. that such a trial as 
that which has taken place here shall not be 
permitted that this contravention of the (ode comes 
within the description of error, “omission or irregu- 
arity. 

To differentiate between an illegality and 

an irregularity is sometimes of considerable 
difficulty in individual cases and it is a 
matter of still greater difficulty in some 
instance to distinguish between an illegality 
and an error.” Such a basis for determining 
whether the provisions of s, 537, Criminal 
Procedure Code, apply is therefore frequ- 
ently most unsatisfactory. Stuart, J., in 
Emperor v.`Bechu Chaube (12), pointed 
‘out that the Privy Counci) in Subramanya 
= Ayar’s case (11) did not distinguish between 
an error and an irregularity and that clearly 
the two words do not mean the same 
thing. He himself laid down the following 
test: 


“The test to be applied in considering whether 
a particular infringement of the provisions of the 
Criminal Procedure Code is one which does not 
come within the purview of s. 537 appear to me 
to be these; Does the error go to the whole root 
of the trial? Does it in effect vitiate the proceed- 
ings? Has the Oourt assumed an authority which 


it does not possess? Has it broken the vital rules” 


of procedure? Jf the error is of such a nature 
the proceedings are vitiated in their very inception 
and s. 537 has no application. But the mere fact 
that a certain provisions of the Code is imperative 
does not in itself indicate that a breach of that 
provision vitiates the whole proceeding. In fact 
14 might very well be argued that in order to 
create an error, there must be some breach of an 
imperative rule, for if the matter were discretionary, 
it would appear that no opportunity for error could 
arise. What I have to consider is the simple point, 
were the proceedings vitiated,” 4 

Mukerjee, J., in discussing the. same 
question in Ashutosh Sikdar v. Behari Lal 
(13). laiu down a test of similar application. 
Atter specific reference to Sutrahmanya 
Ayar v. Emperor (11), he says: 

“lhe only rule, therefore, that may be adopted is 
that, when the provision of a statute has been 
contravened, if the question arises as to how far 
the proceedings are afiected by such contravention, 
it must be aetermined with regard to the nature, 
scope and object of the particular provision which 
has been violated.” : É 

Were it necessary to come toa decision 
as ibe applicability of s. 537, Criminal 
Procedure Code, with reference to the facts 
of the present case, I would be inclined to 
the view in the light of these test, 
that s. 537 has no applicetion. If 
he decision in Emperor v. Pan- 
gurang, (2), Nathan v. Emperor (3), 

. (12) 71 Ina. Gas. 115; A IR 1923 All. &1; 24 Or.L J 
67; 45 A 124; Z0 AL J 86, : 

(13) 35 O 61; 6 OL J 320; 110 W N 983, 
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Queen-Empress v. Gayitri Prosunno Ghosal 
(4), Haji Baqridi v. Emperor (5), and Luttur 
v. Emperor (ï), referred to above are good 
law, all the proceedings subsequent to the 
failure- of the learned Sessions Judge to 
comply with the provisions of 8. 526 (8), 
Criminal Procedure Code, and adjourn 
the case, are vitiated. Clearly also the 
whole object of s. 5:6 (S) would be frus- 
trated by the failure to adjourn. 

It has been pointed out that the provisions 
of s. 526, Crıminal Procedure Code, fre- 
quently lead to unfortunate results, but as I 
had occasion to observe recently in Criminal 
Reference No. 105 of 1934, Emperor v, Hari 
Vishnuji 

“The Courts are naturally not concerned with 
the desirability, utility or reasonablenees of any 
particular enactment. It is their duty to give 


effect to the law as it stands, without regard to ex- 
pediency or consequence.” 


D, Conviction quashed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 5 of 1934 
January 16, 1934 
BEASLEY, C. J. AND CoRnisu, J. 
NAGALINGAM PILLAI—PETITIONER 
— APPELLANT 
versus 

ALAGIA MANAVALAM— 

RESPONDENT . 
Madras Proprietary Estates Village Service Act 


(II of 1894)—Hindu Law of Inheritance (Amend- 
ment) Act II of 192%)—Decision of Revenue Court 


that Act II of 1929 is not applicable to village h 


services—Application to High Court for writ of 
certiorari— Maintainability—Writ will not be issued 
for mere error oz law, 

dn a suit hled before a Sub-Collector under’ Act 
111 of 1895 the Sub-Collector appointed the plaintiff 
to a village office in preference to the defendant 
holding that the Hindu Law of Inheritance Amend- 
ment Act «JI of 1929) was not applicable to claims 
to hereditary village offices which are impartible 
property, aud hisorder was upheld by the Collector, 
On an application for a writ of certiorari: 

Held, whether the Sub-Collector’s decision was 
right or wrong in law the Sub-Collector had not 
retused to exercise his jurisdiction and there was no 
ground for the issue of a writ of certiorari, 

L. P; A. against the order of Mr, 
Justice Lakshmana Rao, dated. November 
28, 1933, made in C. M. P. No, 6145 of 
1933, 

Mr. R. Ayyangar, for the Appellant, 

Mr, Ganapathi, for the Respondent, 

Beasley, C. J.— This is a Letters Patent 
Appeal from an order of Lakshmana Rao, J. 
holding tbat the Board of Revenue had 
jurisdiction to decide whether or not Act 
iI of 1929 is applicable to the case and 
deciding that there was no ground for the 
issue ota writ of certiorari.. He, there- 

a 
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fore, rejected the petition. He had before 
him, as his order indicates, a petition 
for the issue of a writ of certiorari directed 
to the Court of the Sub-Qollector . of 
Ramnad and the Court of the District 
Collector also of Ramnad. The Sub- 
Collector had before him a suit under 
Act IIT of 1895. The first plaintiffin that 
suit claimed that he was entitled-to -be 
appointed to a certain Village Office, the 
predecessor in that office having resigned 
in 1932, Acting under ss. 9 and 10 of the 
Madras Proprietary Estates’ Village Service 
Act (II of 1894) the proprietor of the 
village had appointed to the office the 
defendant in the suit in the Revenue 
Court in preference to the first plaintiff. 
The first plaintiff, as he was entitled to 
do, filed the suit as before stated under 
Act III of 1895 claiming to be the person 
to be appointed to the office. It is neces- 
sary to refer to only two of the issues 
which were framed inthe suit, viz., Issues 
Nos. 4 and 5. Issue No. 4 is asfollows: 
“Whether the first plaintiff has a preferential 
right to succeed to the office, and here follow the 


important words—according to the law applicable 
to the case”, = 
Issue No, 5 reads: 

“Whether the defendant has a better title in 
law to the office than the first plaintiff”, í 

In dealing with these issues the Sub- 
Collector states as follows : 

“Issues Nos. 4 and 5 go together. They are the 
main issues on which the case depends, The 
plaintiffs rely on the fact that they are the nearest 
co-parceners -in the male line. The defendant is 
the sister's son of the last office-holder. The 
defendant has quoted authority from Act II of 1929. 
But Ido not think. that Act II of 1929 applies 
to the case, The Act is not intended to cover 
hereditary village offices which are impartible prop- 
erty. The defendant does not get any relief from 
Act II of 1929,” 

“On appeal this order was upheld by 
the Collector. It is argued here that, by 
holding that Act If of 1929 did not support 
the defendant's cause because it was not 
applicable, the Sub-Oollector has refused 
to exercise jurisdiction, that is to say, he 
has refused to have regard to Act II of 
1929. That, in my view, clearly is not 
a refusal to exercise jurisdiction; and it 
is only in cases where there has been a 
refusal to exercise jurisdiction or an 
improper exercise of jurisdiction or where 
there have been actsin excess of jurisdic- 
tion that the High Oourt will consider the 
issue of a writ of cerliorari. One ques- 
tion to be decided in the suit was what 
law was applicable to the case and the 
Sub-OCollector upon the issues framed 
clearly had jurisdiction to decide 

a e 
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what law was, applicable to the 
case. ‘If as -it £ alleged he has 
given a wrong decision upon the 


point, that is merely a wrong decision of 
law. It is certainly not a refusal to 
exercise jurisdiction. For these reasons, 
I am satisfied that the order of Lakshmana 
Rao, J. was quite right and there was no 
ground whatever for the issue of a writ 
of certiorari. This appeal must, therefore, 
be dismissed with costs. i 
Cornish, J.—I agree. i 
4. Appeal dismissed, 
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LAHORE HIGH COURT =f 

Civil Revision Petition No. 567 of 1932 ~- 

June 26, 1934 
_ ADDISON AND SALE, JJ. . 
Messrs. NANNEH MAL-J ANKI DASS— 
ik, AssussHE—PETITIONER 
Versus 
Tan COMMISSIONER or INCOME-TAX 
—RESPONDENT ; 

Income Tax Act (XI of 1922), ss. 23 (4) and 27— 
Validity or otherwise of assessment under 3. 23 (4), if 
a question of law—Question arising under 9, 27, 
if a question of law. 

Whether the assessment made by the Income Tax 
Officer under s. 23 (1) of the Income Tax Actis valid 
or not is not a question of law that can be referred 
tothe High Court. Where the Income Tax Officer 
does not make the assessment unders. 23 4) mala 
fide and arbitrarily in the sense that he acted reckless- 
ly or fraudulently, the Oommissioner of Income-Tax 
will be right in not referring the question to the 
High Court. S.P. K. A. M. Caettyar Firm v. Com- 
missioner of Income Tax (1) held dissented in Abdul 
Bari Chowdhury v. Commissioner of Income Taz, 
Burma (2). ETENA i 

The question arising under s. 27 of the -Act as to 
whether there was a sufficient cause for the re-opening 
of the assessment'is not one of law and cannot be re- 
ferred to the High Court. Amrit Waman Dalal v The 
Commissioner of Income Tax, Central Provinces, Berar 
(4), relied on, Chettiar P. K.N, P. R, Firm v, 
Commissioner of Income Tax, Burma (3), held not ap- 
proved in Abdul Bari Chowdhury v. Commissioner of 
Income Tax, Burma (2). | 

Petition praying that a mandamus be 
issued to the Commissioner of Income-tax, 
Punjab, N.-W. F., and Delhi Provinces, 


Lahore. ; 

Messrs. Kishen Dayal and Chiranjiva 
Lal, for the Petitioner. 

Mr. Jagan Nath Aggarwal, for the Respon- 
dent. 

Order.—This is an application for a 
mandamus to compel the Commissioner of 
Income-tax to state a case lo this Oourt and 
to refer certain ques ions of law in eonnec- : 
tion with the assessment of the firm of 
Nanneh Mal-Janki Das... | 3 

The facts are simple. The assessee, who 
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isa Hindu undivided family, was served 
with a notice under s. 22 (2) of the Act on 
May 14, 1933, callingsupon him to make a 


return of his income within 3U-days of the. 


receipt of the notice. This was not com- 
plied with and five months later, namely, 
on October 7, 1931, the Income Tax Officer 
served another notice under s. 22 (1) of the 
Act asking the assessee to produce his 
accounts on October 10, This also was not 
done and an extension of time was applied 
for, The Income Tax . Officer offered to 
give a week’s time but the assessee refused 
ı cavail himself of this. The Income Tax 
Officer was not satisfied that the books were 
incomplete as alleged because they had 
_ never been shown to him. Ultimately on 
October 22, 1931, the Income Tax Officer 
proceeded under s. 23 (4) to make the 
assessment tothe best of his ability, On 
receipt of-the notice of demand the assessee 
applied under 8. 27, of the Act for cancella- 
tion of the asséssment, and the making of 
a fresh assessment. He pleaded illness of 
the head of the family and also stated that 
there where disputes and suits between the 
members of the family and that owing to 
the appointment of a Receiver in the suits 
the books could not be prepared. The 
Income Tax Officer went into these ques- 
tions and rejected the application. The 
appeal ‘to the Assistant Commissioner was 
dismissed.: He disbelieved the plea of 
illness and held that the litigation did not 
constitute a sufficient cause as it had been 
going on for several years before. The 
assesses then applied to the Commissioner 
of Income-tax under s. 83 and s. 66 (2) of 
the Act. He rejected the petition under 
s. 83 and also refused to state a case ag he 
held that the only question arising in the 


case was whether there was sufficient cause_ 


which prevented the assessee from comply- 
ing with the notices under. ss. 22 (2) and 
22 (4) of the Act and that-this question was 
one of fact which could not be referied to 
this Court. ; 

It was contended before us on the strength 
of S. P. K. A. M. Chetiyar Firm v, 
Commissioner of Income Tax (i), that it 
was a question of law for the High Court 

_to decide whether the Income:tax author- 
ities acted legally and rightly in making 
an assessment under s. 23 (4). This view, 
however, was dissented from by a Full 
Bench of the same Court in Abdul Bari 
Shoudhuzy v. Commissioner of Income Tax, 

(1) 121 Ind. Cas. 790; 7 R 669; Ind. Rul. (1930) Rang, 


118; A I R 1980 Rang, 35, 5 
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Burma (2). It was said there that whether 
the assessment made by the Income Tax 
Offiver under s. 23 (4) of the Act ‘was valid 
or not was not a question of law that could 
be referred to the High Court. We are 
in agreement with this view and hold that 
the Commissioner of Income-tax was right 
in not referring the question as this is not 
a case where the Income Tax Officer made 
the assessment under s. 23 (4) mala fide 
and arbitrarily in the sense that be acted 
recklessly or fraudulently. In such a case 
the High Court of Rangoon wasof opinion 
that it might be able to order the Income 
Tax Officer to do his duty by virtue of its 
inherent prerogative powers. No attempt 
was made to argue that the assessment in 
the present case was mala fide or arbitrary. 

The only other point taken before us was 
that the question arising under s. 27 of the 
Act a8 to whether there was a sufficient 
cause for the re-opening of the assessment 
was one oflaw, In this connection Chettiar 
P.K.N. P. R. Firm v. Commissioner of In- 
come Tax, Burma (3), was relied upon. This 
authority, though it was not directly before 
the Full Bench which decided Abdul Bari 
Chowdhury v. Commissioner of Income Tax, 
Burma (2). was not approved by it. Again 
in Amrit Waman Dalal v. Commissioner 
of Income Tax, Central Provinces, Berar (4), 
it was held by the Judicial Commissioner, 
Nagpur, that on an assessment under s. 23 
(4) of the Act after failure to submit a 
return no question of law arises for 
reference to the High Court. The 
decision of the Income Tax . Officer that 
no sufficient cause for non-submission of a 
return was shown by the assessee, upon 
whom the onus lay, was a finding of fact. 
It is unnecessary to go into the other cases 
as we are of opinion that the question whe- 
ther there was a sufficient cause for the. 
re-opening of the assessment is essentially a 
question of fact. 7 

For the reasons given we hold that there is 
no force in this petition which we dismiss 
with costs. Counsel’s fee Rs. 75. 

D. Petition dismissed.. 

(2) 133 Ind. Cas. 81; 9R 281; A I R 1931 Rang. 194;. 
Ind Rul (1931) Rang. 225 (F B.) f 

(3) 124 Ind, Cas. 267; 8 R 203; AIR 1930 Rang. 33: 
Ind. Rul. (1920) Rang, 203. 

(4)6 Tax, Cas, 301. 
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MADRAS HIGH COURT i 

Appeal against Orders Nos. 181, 290 and 

T ~- 867 of 1934 
December 21, 1934 
Bzasey, C. J. 
Klappatti Eravamannatiil Ithamma 
“Marwvalamma's son KRISHNAN 
AND ANOTHER— DEFENDANTS—A PPELLANTS 
versus 
Theukurissi Pulliyankalathkoma 
Maruvalamma’s daughter NANI 
MARUOVALAMMA AND OTHERS 
—PLAINTIEFS—RESPON DENTS 

Malabar Law—Partition suit—Appointment of 
Receiver—P? inciples— Rule as to Hindu families— 
Gini Procedure Code (Act V of 1908), O. XL, 
r. 1l. 

There is no authority for the proposition that or- 
dinarily where a partition suit has been filed in 
respect of a joint Hindu family a Receiver should 
be appointed even without proof of waste or mis- 
management or apprehended fear of the same. At any 
rate such a rule cannot be laid down in respect of 
suits for partition of marumakkathayam tarwads, 
Official Assignee of Madras v Ramachandra Aiyar 
(1), discussed, Ramji Ram v. Saligram (2), Sutarsana 
Rai v. Upendra Narain Roy (4) and Govind Narain 
Rao v. Vallabhrao (5), referred to. 

A. against an order of the Court of the 
Subordinate Tudge of South Malabar at 
Palghat dated March 27, 1934, and made 
in J. A. No, 335 of 1984 in O.-S. No. 114 of 
1933. 

Messrs. K. Kutti Krishna . Menon, P. 
Govinda Menon and K. P. kama Krishna 
Iyer, for the Appellant. 

Messrs. B. Sitarama Rao, Parakat 
Govinda Menon and D. A. Krishna Kutti 
Nair, for the Respondents. 


Judgment.—These are appeals from an 
order of the Subordinate Judge of Palghat ap- 
pointing a Receiver in a suit for partition of a 
marumakkathayam tarwad. This suit was 
filed in November 1933 three months after 
the Madras Marumakkathayam Act (XXII 
of 1933) which gives a right to the members 
of sucha tarwadto claim partition came 
into force. There are 222 members in this 
tarwad which is divided into three main sub- 
branches. The plaintiffs, eleven in number, 
belong toa sub-branch of one of the sub- 
branches, itself a partible unit under the 
Act. They sue for partition of their share. 
There are four Schedules properties namely 
ABCandD. The A Schedule properties 
were under the compromise in O. S. No. 31 
of 1887 allotted to the three main sub- 
branches of the tarwad for the purpose of 
providing food, etc. These properties were 

leased to tenants from whom rents were 

got and possession of the properties was 

given to the respective sub-branches, The 
e 
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B Schedule properties are properties held 
on kanom tenure and the common karnawan 
of the main tarwad held these properties in 


order to cdllect the rents and meet certain 
common expenses. 


The C Schedule pro- 
perties consist of family temples; and the 
D Schedule properties were set apart for a 
chatram—the upkeep of a choultry for poor 
brahmans and others, The karnawan of 
one of the main branches consisting of 
defendants Nos. 1to 69 held these pro- 
perties and managed the chatram. Upto 
June 1933 the previous karnawan who 
belonged to the main sub-branch of which 
the plaintiffs’ isa sub-branch was the 
common karnawan but he then died and 
was succeeded by the lst defendant as 
common karnawan who belonged to the 
main sub-branch consisting of defendants 
Nos. 1 to 69. As before stated, the suit 
was filed only four to five months after 
this -succession and at the time of the 
filing of the suit a temporary injunction 
was obtained restraining the lst defendant 
from granting renewals of the kanom 
leases. On March 5 of this year an appli- 
cation to appoint a Receiver was made to 
the Sub-Court and after counter-affidavits 
were filed by the 1st defendant and others, 
the application was heard on March 20, 
anda decision was given on March 27, 
appointing a legal practitioner Receiver. 
On March 20, an adjournment had been 
asked for by the lst defendant but this was 
not granted; but having regard to the fact 
that all the evidence on 1st defendant's side 
was presented to the Court, the lsat 
defendants does not seem to meto have 
been prejudiced by the refusal of that 
application. Withregard to the A Schedule 
properties, the learned Subordinate Judge 
accepts the plaintiffs’ contention that there 
was an unequal division of the property in 
1887. With regard to the B Schedule 
properties, he finds that the karnawan has 
not been paying the cists to Government 
which had been allowed to fall into arrears: 
As amatter offact itis stated that these 
arrears only amounted to about Rs. 500 out or 
a total cist to Government of Rs. 8,000 at 
the time when the order of the lower Oourt 
wasmade with regard to the D.Schedule pro- 
perties which the plaintiff claimed were not 
trust property as the trust at the most was 
a private trust and revocable, the learned 
Judge finds that at the most it could only 
be a private trust, and that in any- gircums*® 
tances, there wou:d be alarge balance of 
income -over and above what would be 
needed for the purpose of the trust 
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Although allegations: were made against 
the Ist defendant with regard’ to mis- 
management, there i8 no finding at all that 
there has been any mismanagement except 
as regards his having kept the-Government 
Revenue in arrears. With regard to this, 
Jam unable tosee that there has been any 
neglect of duty by the lst defendant in this 
respect because it appears that the kanom 
tenants were under a contract between 
themselves and the tarwad to pay the 
Government Revenue and it seems that the 
Ist defendant had great difficulty in 
getting them to make these payments and 
indeed had to request Government totake 
coercive action against them. It can be 


taken that there is no finding that the lst 


defendant has been guilty of waste or 
mismanagement although the plaintiffs 
attempted to make out a case that. with 
regard to the charityit was not being 


maintained or properly maintained. The, 


learned Subordinate Judge appears to have 
been greatly influenced by the argument 
„that by reasons of the filing of the suit for 
partition there has beén a division in status 


and that therefore itis necessary that the . 
income of the properties should be gathered , 


and made available for division among the 
members of the tarwad and that for that 


purpose a Receiver must be appointed to _ 


manage the estate; and this indeed was 
the main argument of Mr. Silarama Rao, 
for the respondents. He contends, relying 
upon in Official Assignee of Madras v. 
Ramachandra Aiyar (1) a Full Bench de- 
cision of this Court, Philipps, J. dissenting 
that by reason ofa division in statusin a 
Hindu family most of the machinery of the 
management of the family property is 
stopped, the managing members powers 
then being very limited. He seeks to 
apply this principle to a Malabar 
Marumakkathayam tarwad when a suit is 
filed for partitica. His argument has 
„ proceeded to the length that, in the case of a 
“Hindu family, as soon as a partition suit is 
filed, prima facie, for the -reason alone 
that there is thena disruption of status, 
courts should appoint a Receiver. He is, 
however, unable to produce any authority 
for this preposition except kamji Ram v. 
Saligram (z). l am unable to understand 
how this case supports Mr. Sitarama Rao’s 
contention. In that case in a suit for parti- 
tion 1t was proved that a co-owner admittedly 


e (1) 112 Ind. Cas. 541;51 M 417; (1928) M W N 294; 
_Al R 1928 Mad, 735; 28L W109; 55 M LJ lio 


(Œ B). 
w (2) 5 Ind. Cas. 96; 1440 W N 94814 OL J 
215. es 
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entitled to a half-share in æ considerable 
portion of the properties in suit was being 
kept out of possession by the co-owner with 
the result that all supplies were-cut off 
from his branch of the family. and it was 
held that although no case of waste might 
have been established against the co-owner 
in possession, the case was eminently a 
proper one for the appointment” ‘of a 
Receiver and that O. XL, r. 1, Oivil Proce- 
dure Code has substantially’ widened the 
discretion which the Court had under the 
old Code. On page 250in discussing the 
present O. XL, r.1,it is stated that there 
are cases of which partition is notably one 
where the limitations of the old rule would 
lead toan impasse and preclude justice 
being done. To get rid of these dis- 
abilities and to give the Court powers to do 
justice and consult the convenience 
parties in cases where there may not be 
any proof of actual waste but where one of 
parties is being kept out of all the property 
on the ground that nothing can be delivered 
‘tohim until accmplete partition is made 
seems to us the clear and obvious meaning 
of the law as it now stands amended. 
Those conditions are certainly not present 
here. On the other hand, there is.: 
decisicn of the .same High Court whichis 
reported in the same volume of the 
Calcutta Weekly Notes and which im- 
mediately follows the before mentioned case 
in which it was held that a Receiver should 
not be appointed in supersession-of a 
person who is in bona fide possession of the 
pioperty in controversy, unless there’ is 
same substantial ground for interference. 
The case is Srimati Mathurai Debya 
Shibdayal Singh Kajari (3). It is true that 
that was not a partition suit but in that 
case an attempt was made to supersede a 
person, who wes in bona fide possession of 
the property as in this case because 
admittedly the first defendant isin bona 
fide possession and management of the 
suit property in question. Another case 
relied upon was Sutarsana Rai v. Upendra 
Narain Roy (4). This case certainly does 
not support Mr. Siltarama Raos contention 
because 16 was there held that the Court 
has in a partition suit jurisdiction to 
appoint a Receiver until the hearing of the 
sult or until further orders even though 
theieis no exclusive occupation by any 
party and the Court will not hestitate to do 
so whenever it is just and convenient. My. 


(3) 5 Ind. Cas. 27; 140 WN 252, 
(4) 22 Ind. Qas. 600; 180 WN 533; 180 L J 
638, | 
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Sitarama Rao, is however, unable to 
produce any other authorities in support of 
his contention. Onthe contrary, there isa 
decision in the Bombay. High Oourt which 
is against him, numely Govind Narain Rao 
v. Vallabhrao (5). In that case it was 
held that the Court will not appoint a 
Receiver in a partition suit between 
members of a joint family, except by 
consent, and especially. where the family 
property consists of land, and this, in order 
that a Receiver should be appointed of 
joint family property in a partition suit, 
special circumstances will have to be 
proved before the Court will be entitled to 
appoint a Receiver and that when an 
application is made to the Court to take 
the property into its hands by appointing 
a Receiver, the plaintiff must prove that 
prima facie he has a very. excellent chance 
of succeeding in establishing the case made 
out in his plaint and in the next he must 
satisfy the Court that _the property in 
possession of the opposite party is in danger 
of being wasted. In my view, the opinion 
expressed in that case by Macleod, O. J. is 
correct, and I am quite unable to accept 
Mr. Sitarama Row's contention that 
ordinarily in a partition suit a . Receiver 
should be appointed without proof..of waste 
or mismanagement or apprehended fear 
of ` the same. But even ‘assuming his 
contention to be correct, it is.very doubtful 
indeed whether the Hindu Lawcan-be any 
analogy. It is atthe most only arguable 
that the same consequences as those in 
Official Assignee of Madras v. Ramachandra 
Aityar (1) -will resuli in the case of a suit 
for partition of a Malabar Marumokka- 
thayam tarwad; andin my. view, the Sub- 
ordinate Judge was wrong in thinking that 
they did. He was also wrong in stating at 
that stage that the trust here was a private 
trust as that was -a matter to be decided 
later on. In my view, the lower Court was 
wrong in appointing a Receiver at that 
stage. The first defendant had only been 
a few months in management of the property 
and whatever may have been the acts of 
management by the previous karnawan, in 
my opinion, too short a time had elapsed in 
which to test the first defendant’s conduct. 
Should he later on mismanage the property 
then afresh application for the appointment 
of a Receiver can be made. [nthe maan- 
time Mr. D. A. Krishna Wariar for the 
7xth defendant, the 9th appellant in O. M. 
A. No. 290 of 1934, undertakes that his client 
will give maintenance as per the karar 
(5) 55 Ind. Oss, 827; 22 Bom. L RAM. 
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(Ex. AJ), and maintain accounts, in respect 
of the income collected as per the karar 
and submit them onge in three months. 
Mr. P. Govinda Menon for defendants Nos. 1 
undertakes that his clients will 
maintain and submit accounts once in 


“three months in respect of the property in 


their possession. Mr. K. Kutti Krishna 
Menon on behalf of appellants Nos. 1 to 8 
in C. M. A. No. 295 of 1934 submits that 
his clients should not be directed to 
maintain and submit accounts in respect 
of income of the lands in their possession 
forthe past fifty years. I think that that 
submission is correct; and they will not be 
asked to givea similar undertaking. The 
result is, that the appeals are allowed and 
the order of the lower Court appointing a 
Receiver is set aside. The appellants in 
each appeal will get their costs from the 


respondents, 
A. Appeal allowed. 


f OUDH CHIEF COURT 
Criminal Appeals Nos. 380 and 447 
of 1934 
April 23, 1935 
Nanavorry, J. 
SHEO PRASAD—AcousED~ APPELLANT 
A - Versus : F 

EMPEROR—C 0OMPLAINANT — RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 16-4 
—Information to Deputy Magistrate that accused is 
willing to make confession—No written complaint of 
specific act—No Police investigation—Deputy Magis- 
trate ordering confession to be recorded—Legality— 
Recording of confession — Prisoner should be allowed 
to makeany statement. 

A Magistrate can only record a confession under 
s. 1640fthe Code of Criminal Procedure or a Dis- 
trict Magistrate can order such a confession to be 
recorded by his Subordinate Magistrates when, in the 
course of a Police enquiry under Chap. XIV, it is 
discovered that a certain person who has been de- 
finitely charged with a certain particular offence: is 
willing to make an incriminating statement in res- 
pect of that offence. Where a person produces the 
accused against whom no criminal charge had béen 
brought by anyone, before the Deputy Commissioner, 
and makes a verbal statement before that Officer 
to the eftect thatthe accused was in the habit of 
committing forgeries and was willing to make `a 
statement to that effect and no written complaint’ is 
made by the person against the accused that he 
had committed any particular and specific act of for- 
gery, nor was auy Police investigation pending against 
the accused in respect of any alleged particular act of 
forgery, the Deputy Oommissioner has no legal autho- 
rity to order the confession of the accused to be re- 
corded and to discover from that confession grounds 
for subsequently bringing a specific charge of for- 
gery in respect of any particular document admitted 
by the accused to have been forged. Sat, Narain 
Tewari v. Emperor (1), relied on. [p. 234, col. 
2] , 7 ; 
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In recording a confession under s. 164 of the Code 
of Criminal Procedure after compliance with the 
necessary preliminaries, the Magistrate should, where 
there is no evidence recorded against the confessing 
prisoner, allow him to make whatever statement he 
likes and not ask him a direct question whether he 
has committed a particular offence, and s, 3(4 of the 
Code has no application where no evidence has yet 
been produced against the accused. Pahlwan v. 
Emperor (2), referred to. [p, 235, col. LJ 


O. A. against the order of the Sessions 
Judge of Rae Bareli, dated November 15, 
1934, 

Mr. R, F. Bahadurji, for the Appellant. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Judgment.—These are two connected 
appeals from a judgment of the learned 
Sessions Judge ot Rae Bareli convicting 
the appellant Sheo Prasad, of offences 
under ss. 47laud 193 of the Indian 
Penal Code and sentencing him for each 
offence to undergo two years’ rigorous 
imprisonment, the sentences to run con- 
currently, and convicting the appellant 
Mangal of offences’ under ss. 467 and 193 
of the Indian Penal Code, and sentencing 
him for each offence to undergo two years’ 
rigorous imprisonment, the sentences to run 
concurrently. 


The facts out of which these appeals 
arise are very remarkable and are as fol- 
lows :— 


On February 11, 1933, a notice of en-. 


. hancement of rent under s. 42 of the Oudh 
Rent Act was served upon’ the appellant 
Sheo Prasad, who was a tenant of the 
Khajurgaon estate, 
with an area of 53 bighas 11 biswas 15 
biswarsis, on a rental of Rs. 90:1-9 in 
village Thuleri, Tahsil Dalmau, in the 
District of Rae Bareli. Sheo Prasad contested 
the notice of enhancement of rent sent to 


him by the Rana of Khajurgaon, and filed - 


a suit on March 10, 1933, under s, 108, 
cl. (8) of the Oudh Rent. Act against the 
_ Khajurgaon Estat in the Court of the 
Sub-Divisional Officer of Tahsil Dalmau. Hig 
main contention was that he wes holding 
under a special agreement and 


was not 
a mere statutory tenant. On April 21, 
1933, a written stalement was filed on 


behalf of the Khajurgaon Estate denying 
all the allegations of the plaintiff Sheo 
Prasad. On the same date, April 26, 1933, 
Sheo Prasad filed 9 documents including 
the disputed sanads or letteis, Exs. 13 

and 14, which formed the subject-matter 
eof the alleged forgery in respect of which 
_ the tWo appellants Sheo Prasad and Man- 

gal have been convicted. On June ‘19, 
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1933, a supplementary written statement, 
Ex. 42, was filed on behalf of the Khajur- 
gaon Estate. In this written statement it 
was alleged on behalf of the estate that 
the documents, Exs. 1 to 9, filed on April 26, 
1953, by Sheo Prasad were all forgeries, - 
and a request was made that a photo 
should be teken of all nine documents by 
the hand-writing expert Mr. Charles Hard- ` 
less, who was present in Court on that 
date on behalf of the Rana of Khajurgaon. 
This request was granted and photographs 
were taken by Mr. Hardless of the nine 
suspected documents. On June 25, 1933, 
Sheo Prasad filed five more documents 
including the will of the late Rana Sir Sheo 
Raj Singh, dated January 21, 1920. Issues 
“were framed on that date and the case 
was adjourned to July 19, 1933, when it 
came up for hearing before Khan Bahadur “ 
‘Mirza. Ali Sajjad Husain, Sub-Divisional 
‘Officer of Dalmau. On that date Sheo 
-Prasad filed three more documents and 
‘on behalf of the Kharjurgaon Estate 8 
doctiments were filed. An application was 
also filed on behalf of the Khajurgaon 
‘Estate praying that the Court. should 
direct the plaintiff Sheo Prasad to- file 
the sanad, dated Baisakh Sudhi Puran . 
Mashi 1307 Fasli, relating to the muafi. 
land in vilisges Chilaula and Thuleri 
grantea by Rana Sir Sheo Raj Singh 
-in fav.ur of Beni Dube, the father of 
Sheo Prasad. This application was al- 
lowed by the Court. On July 31, 1933, 
which was the next date of hearing of. 
the case, the plaintiff Sheo Prasad filed 
the sanad of 1307 Fasli as ordered. by 
the Court on July 19, 1933. An applica- 
tion was also filed on behalf of Sheo Prasad 
praying that the defendant be ordered 
to file the estate papers, and that the 
portion of the disputed document enclosed 
in red pencil should be photographed. 
On August 3, 1933, Sheo Prasad, plaintiff 
again applied to the Court to have a 
photo taken of the portion marked in 
red. On August 11, 1933, the Court sent 
| a docket to the hand-writing expert to take 
the required photo of the portion of the 
suspected document enclosed with a red 
‘mark. On August 12, 1933, the hand- 
writing expert sent his report. 

While this suit for contesting the notice 
of enhancement of rent was pending in 
ithe Rent Court of K. B. Mirza Ali Sajjad 
‘Husain, Munshi Mathura Prasad, the Naib 
or Manager ofthe Khajurgaon Estate, took 
the appellant Mangal Ahir before the 
Deputy Commissioner of Rai Bareli, Khan 
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Bahudur Amir Husain on August 14, 1933, 
and informed the Deputy Commissioner that 
Mangal was in the habit of forging 
sanads, and. was willing to make a state- 
ment. Thereupon on slipof paper, Ex. 11, 
the Deputy Commissioner wrote an order 
to the following effect : — 

“S. D. O., Dalmau— 

Munshi Mathura Prasad, Naib of the Khajurgaon 
Estate, told me just now that one Mangal Ahir of 
village Katra, hamlet of Khaspari, of Khajurgaon 
‘Estate, is in the habit of forging sanads and 
that he is willing to make astatement. Will you 
please record the statement and let me know? 
ne (Sd.) Amir Husain, 

July 14, 1933.” 


Thereupon K. B. Mirza Ali Sajjad 
Husain, S.D.O. of Dalmau, purporting 
to act under s. 164 of the Code of Crimi- 
nal Procedure, recorded the statement of 
Mangal Ahir at 12-45 P. m. on August 15, 
1933, at his own house. Exhibits 13 and 
14, photos of the original letters. or sanads, 
were with Munshi Mathura Prasad, the 
Naib of the estate, who was present in 
the bungalow of the Sub-Divisional Officer 
when Mangal’s statement was recorded 
by that officer. 

On August 23, 1933, when next the suit 
of Sheo Prasad against the Kbajurgaon 
Estate came up for hearing, he was exa- 
mined as a witness on his own behalf. 
The hand-writing expert Mr. Hardless was 
present in Court on that date, and the 
case was then adjourned to September 13, 
1933. On that date the case was again 
adjourned toSeptember 18, 1933. On Sep- 
tember 14, 1933, an application was made 


by Madho Prasad, Mukhtaram or gene- 


ral agent of the Rana of Khajurgaon, 
that dasti summonses be given ‘to him to 
produce Mangal and Thakur Rampal Singh 
as defence witnesses in the case on Sep- 
tember 18,1933. Sheo Prasad plaintiff on 


>- September 18, 1923, applied for permission 


to withdraw scme of the pleas based on 
his documents and sanads. The statements 
of Counsel of both parties were recorded 
by the Court and Sheo Prasad’s applica- 
tion was allowed, and some of the issues 
framed in the sait were struck off. On 
the same date another application, Ex. 9, 
was filed on behalf of Sheo Prasad pray- 
ing for the return of the documents, Exs. 1 
to 9, as the pleas in respect thereof had 
been withdrawn and.the issues framed in 
connection therewith had been struck off. 
This application was granted and the 
papers alleged by the Khajurgaon Estate to 
be forgeries were ordered. by the Court 
to be returned. to .Sheo. Prasad. The dẹ- 
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fendant, through his general agent, filed 
an application protesting against the 
returh of the suspected documents, but 
that application was rejected. On Sep- 
tember 20, 1933, an application was filed 
on behalf of the Rana of Khajurgaon signed 
by B. Madho Prasad, general agent of 
the Estate and by Mr. L. S. Misra, Counsel 
for the Estate, in the Court of the Deputy 
Commissioner of Rae Bareli requesting 
that Exs.1 to9, which had been returned 
to the plaintiff, be again summoned from 
the latter. Tke Deputy ‘Commissioner 
enquired from his Deputy Collector what 
was happening in the case, and the Sub- 
Divisional Officer submitted his explana- 
tion on September 25,1933. On the same 
date K. B. Mirza Ali Sajjad Husain, 
§. D. O. of Dalmau, decided the suit filed 
by Sheo Prasad against the “Rana of 
Khajurgaon, 

On October 13, 1933, an application 
under 's. 476 of the Code- of Criminal 
"Procedure was filed in the Court of the 
Sub-Divisional Officer of Dalmau 
praying’ that proceedings be taken 
against Sheo Prasad, Mangal and Ram 
Bakhsh Singh in respect of the alleged 
forged documenis filed by Sheo Prasad in 
the course of the suit for contesting the 


notice of enhancement of rent. Octo- 
ber 25, 1933, was fixed as the next date 


of hearing, and the Court ordered the file 
of the rent case in respect of which the 
application was filed to be summoned. 
On October 21, 1933, the original sonads 
filed by Sheo Prasad in his suit, and 
which had been returned to him, were 
said to- have been stolen, and a report of 
the theft was made at Thana Jagatpur on 
October 24, 1938. On October 27, 1933, 
an application was filed on behalf of the 
Rana of Khajurgaon that the confession 
of Mangal, which was at that time in the 
Court of the Deputy Commissioner of Rae 
-Bareli, be sent for, and ultimately after 
several hearings, a complaint was filed by 
K. B. Mirza Ali Sajjad Husain on March 28, 
1934, against’ Sheo Prasad in respect of 
offences under ss. 193 and 471, Indian 
Penal Code, and against Ram Bakhsh and - 
Mangal under s. 193 of the Indian Penal 
Code. This complaint was sent to the 
Court of Pandit Sheo Narain Asthana by 
the Deputy Commissioner of Rae Bareli 
for disposal. On June 18, 193), Pandit 
Sheo Narain Asthana, after a protracted 
enquiry committed all three accused, 
_namely, Sheo Prasad, Ram Bakhsh.Singh 
and Mangal, to stand their. trial in the 
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Court of Session on the charges framed 
against them. The learned Sessions Judge 
has acquitted Ram Bakhsh Singh, but 


“has convicted Mangal and Sheo Prasad, 


and sentenced them as stated above, 
I have heard the learned Counsel for 


the appellants as also the learned Assist- ` 


ant Government Advocate at considerable 
length and have carefully examined the evi- 
dence on the record. The case against both 
appellants rests principally upon the so- 
called confession of Mangal recorded by 

B. Mirza Ali Sajjad Husain on 


argued before me on behalf of the appel- 
lants that the Deputy Commissioner of 
Rae Bareli was not legally competent to 
order the confession of Mangal to be re- 
corded by the Sub-Divisional Officer of 
Balmau, and that the latter officer was 
not legally competent to record any such 
confession unders. 164 of the Code of Ori- 
minal Procedure. Ah 

Tn the first place both the Deputy Com- 
missioner of Rae Bareli as well asthe Sub- 
Divisional Officer of Dalmau overlooked 
the cardinal fact that there was no Police 
enquiry in respect of any offence of forgery 
pending at the time when the Sub-Divi- 
siona] Officer proceeded to record the con- 
fession of Mangal under s. 164 of the 
Code. Section 164 of the Code finds place 
in Chap. XIV, which relates to informa- 
tion to the Police and their powers to 
investigate, and sub-s, (1) of s. 164 of the 


Code runs as follows : — 

“Any Presidency Magistrate, any Magistrate of the 
First Class and any Magistrate of the Second Class, 
specially empowered in this behalf by the Local 
Government may, if he is not a Police Officer, 
record any statement or confession made to him 
in the course of an investigation under this Chap- 
ter ‘or at any time afterwarde before the commence- 


ment of the enquiry or trial.” 


It is, therefore, clear that a Magistrate 
can only record a confession under s. 164 
of- the Code of Criminal Procedure or a 
District Magistrate can order such a con- 
fession to be recorded by his Subordinate 
Magistrates when, in the course of a Police 
enquiry under Ohap. XIV, it is discovered 
that a certain person who has been defi- 
nitely charged with a certain particular 
offence is willing tomsake an incriminating 
statement in respect of that offence. In 
the present case the admitted facts are 
ghat the Naib of the Khajurgaon Estate 
produced Mangal against whom no crimi- 
nal charge had been brought by anyone, 
before the Deputy Commissioner of Rae 

_ Bareli and made a verbal-statement before 
Poc 
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that Officer to the effect that Mangal was 
in the habit of committing forgeries and 
was willing to make a statement to that 
effect. No written complaint was made by 
the Khajurgaon Estate against Mangal that 
he had committed any particular and 
specific act of forgery, uor was any Police 
investigation pending against Mangal in 
respect of any alleged particular act of 
forgery. It is, therefore, clear that the 
Deputy Commissioner had no legal autho- 
rity to order the confession of Mangal to 


K. . be f d i y 
August 15, 1933. It has been strenuously ` recorded and to discover from that 


confession grounds for subsequently bring- 
ing a specific charge of forgery in respect 
of any particular document admitted by 


‘Mangal to have been forged. The Deputy 


Commissioner of Rae Baieli on receipt of 
the verbal information communicated to 


-him by the Naib of the Khajurgaon Estate 


ought to have directed the Naib to file a 
written .complaint. in the Oourt of a 
Magistrate setting forth the particular act 
of forgery with which Mangal was accused, 
and then to have it sent for enquiry to 
the Police, and if, in the course o! that 
Police enquiry, Mangal was prepared to 
make a confession in respect of that offence, 
then the Police could have moved the 


- District Magistrate or the Sub-Divisional 


Magistrate, within whose jurisdiction the 
offence was said to have been committed, 
to record the confession of Mangal under 
s.164 of the Code of Criminal Procedure; 
only then would the confession of Mangal 
have been legally admissible in evidence. 
In fact the Prosecuting Inspector of Police 
in the courseof the proceedings before the 
Committing Magistrate realised the initial 


‘weakness of the case for the prosecution 


and wanted tostrengthen the case for the 
Crown by requesting the Magistrate to 
tender a pardon to Mangal, but the learn- 
ed Magistrate did not think 1t proper to 
do so, and perhaps if he had done so, 
other complications would have arisen, 
In Sat Narain Tewari v. Emperor (1. L. 
R. 32Cal. p. 1085 at 1088-1089 (1) Rampini 
and Mukerji, JJ., observed as follows :— 
“But there is another ground, namely, that the 
admission or confession of the applicant made before 
the Deputy Magistrate of Jahanabad on Decem- 
ber 19, 1934, is inadmissible in evidence. It has 
been recorded under s. 164 of the Code of Ori- 
minal Procedure, and it is contended that the 
Deputy Magistrate had no authority to record the 
confession under s. 164, because the case of the 
applicant was not then under enquiry before the 
Police. Section 164, occurs in the Chapter. of the 
Code of Oriminal Procedure relating to information 
to the. Police and their powers of investigation. 


_. (1}32 O 1085 at pp, 1088, 1089. 


AS 


of course, is obvious because the applicant was not 
then being tried for an offence .. We, therefore, 
think that the statement of the applicant in this 
case which has been admitted as proving itself is 
not admissible as such in evidence; and we are 
unable to say whether the evidence other than this 
so-called confession is sufficient for conviction.” 

These observations of the learned Judges 

of the Calcutta High Court are peculiarly 
appropriate to the facts of the present 
case. ; 
Moreover, the manner in which this 
confeesion was recorded by the Deputy 
Magistrate shows clearly thet questions in 
the nature of cross-examination were put 
to Mangal in order to get answers which 
might incriminate not only Mangal but 
other persons as well, Thus, the Deputy 
Magistrate asked the following question. : 

“Who asked you to get these sanads forged, and 
when did he ask you to do so and in whose pre- 
sence ?” g 

(In sanadon ke likhwane “ke waste, kab, aur 
kiake samne kaha tha?) 

The whole record of the confession clear- 
ly shows that the Deputy Magistrate was 
holding an inquisitorial enquiry into the 
alleged acts of forgery .committed by 
Mangal. In Pahlwan v Emperor (123 Ind. 
Cas. p. 540) (2), it was held by the learned 
Judges of the Lahore High Court, that in 

ecording a confession under s. 164 of the 

Code of Criminal Procedure after compli- 
ance with the necessary preliminaries, the 
Magistraté should, where there ia no evi- 
dence recorded against the confessing 
prisoner, allow him to make whatever 
Statement he likes and not ask him a 
direct question whether he has committed 
a particular offence, and it- was furtber 
held that s. 364 of the Code had no ap: 
plication where noevidence had yet been 
produced against the accused. In the 
present case not only was there no evidence 
produced against the accused, but there 
was not even an allegation that Mangal 
had committed any offence, and yet so 
powerful was the influence of the Khajur- 
gaon Estate that Mangal was not only 
willing to incriminate himself but also 
others in respect of charges of forgery and 
of fabricating false evidence not yet levell- 
ed against him. f 

I am, therefore, clearly of opinion, that 
the confession of Mangal is- inadmis- 
sible in evidence, as it was obviously 


‘induced by the officials of the Khajurgaon 


Estate by means of threats and promises 

held out to Mangal, and the Deputy Magis- 
(2) 123 Ind, Oas. 540; 31 Or. L J 533; Ind, Rul, (1930) 

Lah. 460; A I R 1930 Lah. 454, en, aes 
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Furthermore, it is contended that itis nota state- trate took no steps to remove Mangal 
-ment recorded uncer s, 164 of the Oode. That fiom the influence of the Naib of the 


Khajurgaon Estaté who was present when 
the confession was recorded and who had 
brought Mangal in his custody: to the 
Deputy Commissioner of Rae Bareli. In 
my opinion, the confession of Mangal, in 
the circumstances under which it was re- 
corded, is neither voluntary nor true, 
Mangal was not even an accused person 
when he made that confession and the 
Magistrate who recorded it could not even 
have committed him to jail to remove the 
influence of the officials of the Khajur- 
gaon Estate from his mind. In this con- 
nection it is to be noted that Mangal him- 
self has stated that the signatures of the 
Rana of Khajurgaon were not forged by 
him and that those signatures already 
existed on the papers upon which he wrote 
out what was dictated to him, The rele- 
vant portion of his confession on this point 
runs as follows : — 

“Sawal— 

Yeh nishan aur daskhat jo Ex. A men thora 
aur Ex. B. men pura dikhlai deta hai, yeh bhi 
tumne banaya tha ? 

Jawab— 

Nahin, yeh us kagaz par jis par mujhse ibarat 
likhai gai thi pahle se maujud thi.” 

. It is significant to note that in his exa- 
mination in the Court of Session Mangal 
has clearly stated that he wrote these 
letters not knowing that they were to be 
used in any judicial proceeding and, not 
believing that he was committing any for- 


_ gery. 


The learned Assistant Government Advo- 
cate has strongly -argued that even if the 
confession of Mangal recorded ‘under s. 164 
of the Code of Criminal Procedure be 
inadmissible in evidence, yet it may be 
taken as an extra-judicial confession 
made by the confessing prisoner before 


“Kham Bahadur Mirza Ali Sajjan Husain 


and that such extra-judicial confessions 
have been held to be admissible by this Court 
in various decided cases, as for instance, , 
Munnu v. King-Emperor (8 O. W.N.p. 1062) 
(3) and King-Emperor v. Badal (5 O. W. N., 
p. 698) (4). Ia my opinion, this contention, 
in the facts and circumstances of the 
present .case, is hardly tenable. It is not 
open to the prosecution to assert that Khan 
Bahadur Mirza Ali Sajjan Husain was 
not exercising his Magisterial powers when 
he recorded the confession under s. 164, 

(3) 134 Ind. Cas. 1018; 80 W N 1062; ATR 1981 

udh 415; Ind, Rul. 41931) Oudh 426; 330r. LJ 45; 
(1941) Cr. Cas. 294. ` 

(4) 112 Ind. Oas. 897; 5 O W N 698; A I R1928 
Qudh 393; 30 Or, L J 33, - < aed 
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of the Code of Criminal Procedure, but 
was merely acting in his private capa- 
city as a citizen of Rae Bareli. But for 
the wrong procedure adopted by the Deputy 
Commissioner aud accentuated by the 
Deputy Magistrate this criminal prosecution 
vould perhaps never have seen the light 
of day. The Naib of the Khajurgaon 
Estate did not have the moral courage to 
initiate criminal proceedings on his own 
responsibility against Sheo Prasad or Man- 
gal or Ram Bakhsh Singh, but having 
got the Deputy Commissioner by a clever 
manoevure on his part to have the con- 
fession of Mangal, who was not accused 
of any offence at that time, recorded under 
s. 164 of the Code of Oriminal Procedure, 
he was emboldened subsequently to filean 
application under s. 476 of the Code of Crimi- 
nal Procedure, It is significant to note that 
when K. B.' Mirza Ali Sajjad Husain 
recorded the confession of Mangal on 
August 15, 1933, he had in his possession 


as Sub-Divisional Officer of Dalmau, trying . 


the rent suit filed by Sheo Prasad against 
the Khajurgaon Estate, the alleged forged 
sanads in respect of which Mangal was 
making a confession, but these originals 
were not shown to Mangal at the time, 
but what was shown to him were the 
photos of the alleged forged sanads or 
letters, Exs. A and B. This shows that 
the Deputy Magistrate when he recorded 
this confession had no thought at the time 
that there was any serious purpose hehind 
what he was doing, It is further signifi- 
cant to note that after recording the con- 
fession of Mangal on August 15, 1933, he 
deliberately, on August 18, 1933, granted 
the application of Sheo Prasad for the 
return of the alleged forged documents 
in spite of the protest made on behalf of 
the Rana of Khajurgaon, From a common- 
sense point of view it is hard to under- 
‘stand these conflicting acts of the learned 
Deputy Magistrate. 

The learned Sessions Judge has held 
that the confession of Mangal, Ex. 12, is 
not only admissible in evidence but was 
made voluntarily and that it is true. For 
my part, for the reasons given above, I 
am clearly of opinion, that the confession 
of Mangal is not admissible in evidence 
and was not made voluntarily and I doubt 
if ıt is true even. 

It is in evidence that Mangal was taken 
%o the Rana of Khajurgacn two days before 
he wag placed before the Deputy Com- 
missioner of Rae Bareli. He remained 
with theservants of the Khajurgaon Estate 
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from the time'that he was produced be- 
fore the -Rang “up to the time that he’ was 
produced before the Deputy Commissioner 
of Rae Bareli. Even at the time when the 
Deputy Magistrate recorded his statement 
the Naib of the Estate was present. Mangal 
has clearly stated that he feared the wrath 
of the Rana of Khajurgaon and that he 
feared that if he did not confess, his 
house would be burnt down and his hold- 
ing taken away and he would be turned out 
from the village. Ib is clear, therefore, 
that Mangal was completely under the 
all-powerful influence of the Rana of 
Khajurgaon and his officials, and so far 
as Mangal was concerned, the Rana of 
Khajurgaon was a person in authority over 
him, and I have no doubt whatsoever in 
my mind that the officials of the Khajur- 
gaon Estate, to use the language of s 24 
of the Indian Evidence Act, gave the ac- 
cused Mangal grounds which would ap- 
pear to him reasonable for supposing that 
by making a confession.he would gain an 
advantage or avoid an evil of a temporal 
nature in reference 10 the proceedings 
against him which they contemplated tak- 
ing, So far as Mangal is concerned, his 
conviction is based solely upon his own 
confession, and as I have held that this 
confession Ex. 12, is irrelevant and inad- 
missible in evidence, Mangal is clearly 
entitled to an acquittal. f 

As regards Sheo Prasad the learned 
Sessions Judge has held that the confes- 
sion of Mangal is admissible also agait st 
Sheo Prasad under s. 30 of the Indian 
Evidence Act. As I have held that the 
confession of Mangal is not admissible in 
evidence, it cannot be used against Sheo 
Prasad either, and I may further add that 
in the present case the confession is of 
such a nature that the provisions of s. 30 
of the Indian Evidence Act cannot be 
applied to it. Section 30 of the Indian 
Evidence Actruns as follows :— 

“When more persons than one are being tried 
jointly for the same offence, and a confession made 
by one of such persons affecting himself and some 
other of such persons is proved, the Court may 
take into consiceration such confession even as 
against such other person as well as against the 
person who makes this confession.” 

Now in his confession, whatever Mangal 
may have said about his own conduct in 
forging the sanads or letters, all that he 
says to implicate Sheo Prasad in this mat- 
ter is asfollows :— 

‘Ek voz pahle sanad likhne ke main Ram Bakhsh 
ke darwaze par bahta hua tha. Wahan aksar jata 


tahta hun. Is'arse men Bhagoti aur Sheo Prasad 
ai, Bhagoti Sheo Prasad ke larke kain, Woh log 
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bhi bart gai. Thori der men Ram Bakhsh pishab 
karne ko gai. Pishab karne ke:bad mujh, ko bulaya. 
Mujh se kaha ke savere ana, kuch likhne ka, kam hai. 
Dilsre roz gaya, toh main unke kahne se (Ram 
Bakhsh ke) ye sanad likh din” ` 
Except for this reference to Sheo Prasad 
there is not a word in the confession of 
Mangal to connect Sheo Prasad with the 
alleged commission of the forged sanads 
or letters. The passage quoted above from 
the confession merely shows that one 
day before writing the sanads Mangal saw 
Sheo Prasad and his son at the house of 
Ram Bakhsh, but on that day nothing 
was done and Mangal was told to come 
the next day when the documents are 
said to have been forged. Thus the con- 
fession of Mangalin no way incriminates 
Sheo. Prasad, and that being the case, 
apart from any question of the admissibility 
or otherwise of the confession, it cannot 
be used against Sheo Prasad because the 
latter is not incriminated at all by-Mangal 
in his conféssion. It has been argued that 
the phrase in the confession “yeh Brahman 
hai, Unka jivka hai,” refers to Sheo Prasad 
and no one else. There is nothing in the 
context to show that this refers to Sheo 
‘Prasad alone and to nobody else. Even 
when Mangal was examined under 8.364 
of the Code of Criminal Procedure by the 
learned Sessions Judge, this point was 
cleared up and Í cannot presume that the 
words, “yeh Brahman hain” refer to Sheo 
Prasad and ‘to nobody else, merely because 
the prosecution assert that those words 
refer only to Sheo Prasad. < 
If the confession of Mangal is ruled out 
as irrelevant and inadmissible then the 
rest of the prosecution evidence against 
Sheo Prasad amounts to nothing. Even 
his subsequent conduct in making away 
with the alleged forged sanads or letters 
will not prove that he was privy to their 
fabrication or that he intentionally used 
: theni in his rent suit knowing them to 
be forgeries. The evidence of Bala Prasad, 
P. W. No. 10, who tries to prove the extra 
judicial confession made before him by 
Sheo Prasad is, on the fact of, it, pal- 
pably- false. Bishunath Singh, P.. W. 
No.9, similarly tried to: prove the extra 
judicial confession said to have been made 
by Ram Bakhsh - Singh 
but Ram Bakhsh Singh has been acquitted 
by the learned-Sessions Judge, and the evi- 
dence of Bala Prasad against Sheo Prasad is 
is worthless as the evidence of Bishunath 
Singh against Ram Bakhsh Singh. Equally 
worthless is the evidence of Girdhari Singh, 


P. W. No. 11 who has deposed that he. 
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saw Mangal at the house of Ram Bakhsh 


Singh along with Sheo Prasad and that 
Ram Bakhsh confessed his guilt before 


-him. The mere fact that Sheo Prasad as an 


accused person out of sheer fright and 
stupidity denied having filed the originals 
of Exs. 13 and 14 in the Court of K. B. 
Mirza Ali Sajjad Husain will not prove 
by itself that he had a guilty knowledge 
or that he was privy to the commission 
of the forgery and used the forged docu- 
ments knowing them to be forged. 


As regards ‘the-evidence of the hand- 
Writing expert Mr.-Charles Hardless; the 


learned Sessions Judge himself writes: as. - 


follows.:— . er tthe Ne 
“There are two reasons why I. do not consider: 

it -suffivient- to rely on this.evidence of. the expert. 

though I do not say thatit is wrong.” e 4. 


I quite ‘agree with the learned Segsions- 
Judge on this point and, hold `` that the 
evidence .of the hand-writing expert does 
not advance the case for the -prosecution 
against Sheo Prasad. As regards the evi- 
dence of the officials of the Khajurgaon 


Estate, I. am of opinion that that evidence . 


is utterly unreliable. The learned Sessions 
Judge in his judgment discusses the ques- 
tion of the corroboration of Mangal’s con- 
fession in material particulars and holds’ 
that the evidence of the officials of-the 
Khajurgaon Estate corroborates the confes- 
sion of Mangal-in material particulars. 
In my opinion, asthe confession is wholly 


inadmissible in evidence, no question of’ 


corroboration of that confession can arise, 
and I am further of opinion, that the: 
evidence of the officials of the Khajurgaon 
Estate is entirely unreliable and partial, 
and unworthy of-belief.- < 

“The story of the theft of 
forged sanads may 
vented by. Sheo Prasad, but that fact, 
which admittedly occurred subsequent to 
the alleged commission of the offences 


the alleged 


with which Sheo Prasad stands charged,- 


cannot affect the question of his guilt in 
respect of those offences, - ee ae woe 

The assessors with whose -aid the trial 
was conducted in the’ Court- ‘of Session 
were all unanimously of opinion. that all- 
three accused were not.proved guilty- of 


the offences charged against them and I. 


am in entire agreement with them, 


- For the reasons given above I allow - 


these’ appeals, set aside the - convictions 


be a pure myth in-. 


and sentences passed upon the ‘appellants, 
acquit them of the offences charged and: 


order the immediate release -of Mangal. 


£ 
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Sheo Prasad is on bail. His bail bond is 


cancelled. i 4 
D. Appeai allowed. 


——___— 
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CALCUTTA HIGH COURT 
Civil Appeal No. 495 of 1934 
January 29, 1935 
S. K. Guosz AND HENDERSON, JJ, 
.,- MOHAMMAD SALEUDDIN 
AND ANOTHER—A PPELLANTS 
: versus 

EMPEROR—Opposite Party 

Criminal Procedure Code (Act V of 1898), 8. 337— 
Special Magistrate—S. 337, if applies to trial before 
Special Magistrate—Power to tender pardon to 
accused—Provisions of Criminal Procedure Code— 
When not applicable to trials by Special Magistrates— 
Bengal Suppression of Terrorist Owtrages Act (XII 
of.1932), ss. 25, 34. 

It canhardly be said that the provisions for 
tendering a pardon to an accused person in order to 
secure his evidence are not applicable to a trial 
before a Special Magistrate. Therefore, a Special 
Magistrate has power to tender a pardon to an 
accused person. 


. 1°, The provisions of the Criminal Procedure Code, in 


go far as they are inconsistent with Bengal Suppres- 
sion of Terrorist Outrages Act, XII of 1932, do not 
apply to trials by Special Magistrates Abdul Majid 
v. Emperor (1), relied on. . 

Mr. Manowar, for the Appellant, 


Messrs. Khundkar and Nirmal Chandra | 


Chakravarty, for the Crown. 

Henderson, J.—The appellants have 
been found guilty of conspiracy with each 
other; the accused Romesh Das who has not 
appealed, P. W. No. 2, Peara Hossain and 
others to commit offences punishable under 
gs. 387 and 508, Indian Penal Oode. In 
brief, the prosecution case is that they are 
membersof a gang of revolutionaries, who 
extort money from persons by terrorising 
them. The modus operandi is said to be 
as follows: A letter is sent demanding the 
‘payment of money, which is said to be 
required for the purchase of firearms and 
for other revolutionary purposes. The letter 
contains a threat tothe effect, if the money 

_is not forthcoming, the recipient and the 
members of his family will be murdered. 
There is a further direction to hand over 
the money to a messenger, who will come 


~ > with another letter on some subsequent date, 


. This letter is then followed by another one 
containing a direction in these terms. The 
prosecution case is that in pursuance of this 
conspiracy specific offences were committed 
against P. W. No. 3, Radhika Prosad 
Mukherjee, P. W. No. 10, Satish Chandra Roy 
Ohoudhury and:P. W. No. 13, Manmatha 
Nath De. A 

A pardon was tendered to the accused 
Poara Hossain and he was examined as a 
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prosecution witness. It has been contend ` 
‘ed by Mr. Manowar on behalf of the appel” 


lants that this procedure has resulted in an 
illegality. This argument has two bran- 


_ches: in the first place it was contended that 


the Magistrate, having once taken action 
under this section, was bound to commit the 
accused for trial to the Court of Session: in 
the second place it was contended that if 
the Magistrate did not ‘commit, s.. 337, 
Criminal Procedure Code, has no application 
and the evidence so taken was inadmissible, 
On. behalf of the Crown Mr. Khundkar 


argued that a Special Magistrate has no 


jurisdiction to commit and that he has 
power to tender a pardon under the pro- 
visions of this section. It may be noted 


here that the appellants were tried by a ~ 


Special Magistrate under the provisions 
of s..25, Bengal Act XII of 1932, It was not 
disputed that under the Criminal] Procedure 
Code a Magistrate, who takes action under 
s. 337, must commit the accused for trial to 
the Court of Session. It is also. clear that 
a Special Magistrate has no jurisdiction to 
commit; thisis apparent from the terms of 
s. 25 to the following effect, viz: 

“The Local Government . . may, by order in 
writing, direct that such person shail be tried by a 
Special Magistrate.” rg R 

The direction tothe Magistrate is that 
he is to try the accused, not to send him: 
elsewhere to be tried by some other tribunal. 
Indeed it is difficult to see what useful 
purpose would be served by appointing a 
Special Magistrate to do what could be 


‘done by an ordinary Magistrate of the First 


Class. We could only give effect to this 
argument made on behalf of the appellants 
by holding that when the Code is inconsis- 
tent withthe special Act, the former is to 
prevail. This contingency is provided for 
ins. 34, Bengal Act, which is in these 


‘terms: 


“the provision of the Code . . . in so far as 


‘they may be applicable and in so far as they are not 


inconsistent with tbe} provisions of this Ohapter 
shall apply toall matters committed with . 3 
a trial by Special Magistrate.” 
- A similar question came up for decision 
‘before this Court in Abdul Majid v. Empe- 
ror (1). In that case the trial was held 
under the provisions of Ordinance IT of 1932 
Some of the provisions of that: Ordinance 
had been incorporated inthe Bengal Act 
and the Ordinance contained a provision 
identical with that in s. 3+, Bnongal Act. 
The appeal was heard by Rankin, C. J., and 
Costello, J. In dealing with this point -the 
(1) 145 Ind. Cas. 656; AIR 1933 Cal. 
o Cas. 898; 34 Or, L J 1023; 60 O 652; 8 


537- (1933) 
R.O’ 


SN 
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lows: É 


“When we look atthe Ordinance, we find that there 


is an express provision that the provisions of the 
Code are to apply in the case of Special Magistrates so 
far as they are not inconsistent with the Ordinance 

It is quite clear that, in so far as the Ordinance is 
inconsistent with sub-s. 2-A (of the Code), the 
Ordinance prevails.” 


Theidentical point, with which we are 
concerned, also came up for decision in two 
unreported cases, i. e., Criminal Appeals 844 
and 845 of 1933.. The accused persons in 
tho:e appeals were tried by a Special 
Magistrate appointed under the provision of 
8. 25 of the Bengal Act. Theappeals were 
heard by Guha and Nasim Ali, JJ., who 
had to determine the point which has heen 
raised before us. The learned Judges held 


- that the provisions of the Code, in so far as 


they are inconsistent with the Act, are in- 
applicable to trials by Special Magistrates: 
in reaching this decision they relied on the 
judgment of Rankin, ©. J.,in the case to 
which I have already referred. It is thus 
plain that the point is amply covered by 
authority and it ig really unnecssary for us 


to say more than that we respectfully agree - 


with those decisions. There remains the 
second branch of the defence argument. 
There can be no question that, if s. 337 
applies, the provisions of the Bengal Act 
are inconsistent with it. But the point is 
not whether the Bengal Act is inconsistent 
withthe Code but whether the Code is 
inconsistent with the Act; if it is, the Act 
isto prevail. It istherefore only necessary 
to see whether the provisions of s. 337 of 
the Code are within the terms of s. 34 of 
the Act. It could hardly be said that the 
provisions for tendering a pardon to an 
accused personinorderto secure his evi- 
dence are not applicable to trial before a 
Special Magistrate. 


Although the point does not appear to 
have been argued, it was actually decided 
in both the cases to which I have referred, 
In both these cases a pardon was tendered 
to one of the accused and his evidence was 
taken into consideration. Thus there can 
be no question that, if the contention ad- 
vanced before us is sound; both those cases 
were wrongly decided. We must accord- 
ingly hold that a Special Magistrate has 


power to tender a pardon to an accused. 


person and the evidence of P: W. No. 2 was 
rightly admitted. It is, therefore, necessary 


te consider what weight should’ be attached. 


toit. When his evidence is read, it at once 
becomes apparent that, if he has told the 


whole truth, he. has done- nothing which 
e 


3 Line G ` ALED 
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learned Chief Justice observed as ‘fol- requires a pardon; indeed his position ‘is i 
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no way -different ‘from that of the tw° 
coolies P, Ws. Nos. 9 and 14. (After exa_ 
mining the evidence His Lordship conelud_ 
ed): After giving the case our best con_ 
sideration we can only come to the con 
clusion that the appellants have been proper- 
ly convicted and the appeal is dismissed. 

S. K. Ghose, d.—I agree. 

N., Appeal dismssed... 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Case No, 333 of 1934 f 
December 7, 1934 ~ R 
MIDDELTON, J. C. 
MIR. BAYYAN KHAN—PETITIONER 


`- versus F < 


.' EMPEROR—OPPOSITE Party © > 


Penal Code (Act XLV of 1860), ss, 146, 147, 148— 7 


Force or violence, if may be directed against an in- 
animate object— Conviction under 8. 148—Proof of ' 


carrying deadly weapon — Necessity of — Crowbar. , . 
merely used to destroy bridge—Whether can be saidto: © : 


be a weapon— People collecting together to resist 
encroachment — Absence of violence—Punishmént— . 
Leniency can be shown—Criminal trial, 

The force or violence mentioned in the definition 
of rioting under s, 146, Penal Oode, may be’ force or 
violence directed against an inanimate object. 
Mohammad Ishaq Khan v. Emperor (1), Samiuddin v. 
Emperor (2), Rasulv. Empress (3), In re Venkata- 
subhiar (4)and Subhayya Chakilian v. Muthiah 
Goundan (3), referred to. 

Inorder to maintain a conviction under s. 148, 
Penal Code, against any person it must be proved ` 
that he was carrying a deadly weapon. A crowbar 
or spade may well bea deadly weapon- if used as a 
weapon for offence, but if it is merely used to 
destroy a bridge, it cannot be described as a 
weapon of any sort. 

In a violent countryside if a large number of 
‘people collect together to resist a real or fancied 
encroachment on their rights andso far control 
themselves that they commit no violence against 
any person, they deserve considerable leniency in the 
matter of sentence when convicted for their actions, 

Cr. O. from an order of- the Sessions 


Judge, Derajat, dated August 30, 1934. 


Messrs, Samiuddin and S. Aurangzeb 


Khan, for the Petitioners, 

Order.—These connected criminal re- 
visions are directed against the convictions 
and sentences of eight persons who were 
tried jointly. Each has been. convicted 
under s. 148, Indian Penal Code, and each 
has been given two years’ rigorous imprison- 
ment. The convictions and sentences have 
been upheld “in- appeal by the . Sessions 


Judge, Derajat. It appears that the eight e 


petitioners along with a large nunfber ofe 
other persons assembled together and 
demolished two bridges over a canal on the 
outskirts of Bannu City by force. So far 
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3 as “ean be ascertained from the judgment 
“there: was no active resistance, and, con- 
sequently there was no attack upon any 
person. There are concurrent findings re- 


garding the presence of the eight petitioners - 


participating in the occurrence with which 
there can be no ground for interference in 
revision. _ 

“It is urged, however, that there was no 


riot, inasmuch as no force’or violence was . 


used against any person. There was cer- 
tainly a show of criminal force in order to 
deprive certain persons of the possession or 
use of the bridges, and irrespective of the 
_ title to the bridges this fact constituted the 
petitioners and others an unlawful assembly. 
Force and violence were used against the 
bridges and hence there. was rioting, for as 
pointed out in Mohammud Ishag_ Khan 
v. Emperor (1), Samiuddin v. Emperor 
(D, Rasul v. Emperor (3), In re Ven 
katasubbier (4), 
v. -Muthiah 'Goundan (5), the force or 
violence mentioned in the definition of 
xioting may be force or violence directed 
against an inanimate object.: It is next 
argued that there was no proof that each 
of the petitioners was armed with a deadly 
weapon; there are concurrent findings upon 
this ‘point, but they are vaguely worded 
and it is not clear whether the trial: Ma- 
gistrate and the Appellate Judge were of 
opinion that the eight’ petitioners were 
individually armed, or merely that some 
of the rioters were armed. The point 
must be examined and the record ob- 
tained for that purpose. If Counsel are 
correct in stating that no force or inti- 
midation was directed against any person, 
it is open to consideration whether the 
sentences are not necessarily severe. In 
- regard to the last two points alone, notice 
will issue to the respondent. | : 
Further order.—The’ points for de- 
termination are given In my order dated 
October 31, 1934. It is pointed out by 
~ Counsel for all the petitioners that there is 
not a single witness who definitely assigns 
- particular deadly weapon to any par- 
petitioner. As against this the 


learned Government Advocate points to 


a assages in Paras. 6 and 9 of the judgment 


of. the trial Court indicating that a witness 


L J 602. 
R irad. Oas. 565; 40 0 367; 13 Or. L J 821. 
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, selves. 
` indicating that each of the eight accused 
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stated that the eight accused were arméd: , 
with lors, sticks and crowbars and were 
instigating the rest of the mob and further 
indicating that’ the learned ` Magistrate - 
came to a finding that the eight accused 
were armed with weapons which her. could 
only describe as dangerous. He has also 


. pointed to a similar passage in the judg- , 


ment of the ‘Appellate Court. Turning to 
the evidence he relies upon that given by 
P, W. No. 7, which is to the effect- that 
some 200 people armed with crowbars, axes’ 
lors were demolishing the bridges, 
whilst the eight accused in the case egged 
on the mob and were also doing it them-. 
He relies upon this evidence as 


was armed. This being the only evidence. 
which the learned Government Advocate 
has cited in support of the contention that 
each. individual petitioner was armed with 
a deadly weapon, I can only say that the 
Courts below have misinformed. them-: 
selves as to the contents of the evidence. In - 
order to maintain a conviction under s. 148 


Indian Penal Code, against any person, it 


must be proved that he was carrying a 

deadly weapon. Apart from the failure in 

proof that any petitioner carried any weapon 

at all, I must also point out that a deadly | 
weapon is not defined in the Code. A 

crowbar or spade may well be a deadly - 
weapon if used asa weapon for offence, : 
but if it is merely used to destroy a 

‘bridge, it certainly cannot be described as 

2 weapon of any sort. 

In regard to the second point,I have 

been taken through the evidence by Coun- 

sel for the petitioners and it has been 

conceded by the learned Government Advo- 

cate that there is no evidence showing that 

any person was attacked by any of the peti- 

tioners, or by anybody else. The learned 

Government Advocate urges that this ab- 

sence of violence against person was due 

to the absence of resistance. This may be. 

so but in a ‘violent countryside like that. 

of Bannu, it appears to me that ifa large 
number of people collect together to resist 

a realor fancied encroachment on their, 
rights and so far control‘ themselves that 

they commit no vidlence against any person, 

they deserve considerable leniency when 

convicted for their actions. In the present. 

case I consider that the sentences of two 

years’ rigorous imprisonment which have 

been imposed, are more likely to encourage . 
violence’in the future, than to act as a 
deterent. If the villager realizes.that he 

may receive two years’ _ imprisonment for, 
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joining in a demonstration such as that 
which occurred in this case, he will natural- 
ly argue that another time he may as well 
proceed to greater length and thus obtain 
what he himself considers as some com- 
pensation for a subsequent period in jail. 
I accept the petitions of all seven peti- 
tioners; in each case I change the conviction 
from one under s. 118 to one under s. 147, 
Indian Penal Code, and I reduce the sentence 
to 'one of rigorous imprisonment for the 
period already undergone. 

Abdulrehman accused convict has not 
presented any petition for revision, I take 
up his case suo motu after inspection of 
the record. The learned Government Ad- 
vocate concedes that there is nothing to 
distinguish his case from that of the seven 
petitioners. I therefore pass a similar order 
as regards him, namely, his conviction and 
sentence are cancelled, and he is hereby 
convicted and sentenced under s. 117, 
Indian Penal Code, to the amount of rigorous 
imprisonment already undergone. 

N. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal No. 85 of 1933 
November 23, 1934 
` © MITTER AND PATTERSON, JJ. 
BHUPATI CHARAN BASU - Pratntirr— 
— APPELLANT 
versus 
OHANDI CHARAN BASU MALLIK— 
DEFEN DANT—RESPONDENT 

Will—Probate—Probate Court can on construction 
of will, consider whether applicant is residuary or 
universal legatee — Construction—One will, if canbe 
construed with referenceto another— Absolute gift to 
wife—On her death properties to vest in sister's son 
—Held, gift to wife was absolute and gift over could 
not take place, S: 

Forthe purpose of determining as to whether a 
person applying for letters of administration 
is entitled to such administration it is open 
to the probate Court to determine ona construction 
of the will as to whether the applicant is a residuary 
legatee or universal legatee under the will. [p. 242, 
col. 1. 

While occasionally reference may be made to con- 
strue one will with reference to the provisions of 
another will it is always dangerous to rely on the 

` provisions of a different will for the purpose of con- 
struing the will whichis in controversy before the 
Court, Lloyds Bank, Ltd. v. Fenwick (3), relied 
on. [p. 243, cols. 1 & 2,] f 
“The material portion of a will ran ‘as follows: 

“After my death my wife on becoming the sole heir 
to all the properties; movable or immovable, and of ali 
monies whether cash or due from the money-lending 
business to be left by me, shall hold and enjoy the 
same and become entitled to make gift and-sale, and 
to that no objection on the part of any one shall be 
entertained... Whatever properties shall be left after 
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the death of my wife shall vestin our future heir 
my sistér’s son who will be the sole heir to the said 
properties” : 

Held, that the gift to the wife was an absolute gift 
and the gift over could not take effect, 


C. A. from original decree of the 
District Judge, Hooghly, dated January 
24, 1933. 

Messrs. Bijan Kumar Mukherji and 
Kumud Bandhu Bagchi, for the Appellant. 

Messrs Naresh Chandra Sen Gupta and 
Bama Prosanna Sen Gupta, for the Res- 
pondent. ee 

Mitter, J.—Two questions arise in this 
appeal from the decision cf the District 
Judge of Hooghly refusing letters of 
administration to the estate of one Bhuban 
Mohan Roy who died on November 23, 1930. 
The proponent, who is now the appellant 
before us, set up a will said to have been. 
executed by Bhuban Mohan several years 
before his death. Bhuban died leaving 
behind him a widow, Krishna Bhabini 
Dassi, but no issue. The widow died 
shortly after on February 20, 1931. The 
widow had two sisters, Karuna Moyee Dasi 
and Ayhore Moni Dasi. Chandi Charan 
Basu Mallik, who is the respondent before 
us, is a son by the first sister, and Bhupati 
Charan Bose, whe is the applicant for letters 
of administration, is the son by the last 
named sister. According to the ordinary 
law of inheritance the applicant as well 
as tbe objector wculd be entitled to a share 
in the properties. of Bhuban after the 
death of the widow in case of his dying 
intestate. When the application for letters 
of administration with the will annexed 
was made by Bhupati on April 21,1931, a 
preliminary objection was taken by the ob- 
jector that the present application was 
not maintainable as no estate of Bhuban 
remains to be administred and this objection - 
seems to have prevailed with the learned 
District Judge who has held, on the con- 
struction of the will, that the applicant for 
the letters of administration has no interest 
in Bhuban’s estate and that the gift over 
to him was inoperative and had no effect. 
The learned Judge, as has already been. 
said, dismissed the application for letters ` 
of administration. It is against this deci- 
sion that the present appeal has been 
brought and the two questions indicated 


in the beginning of our judgment which 


have been debated before ts are: (1) that 


‘the probate Court was not competent to” 


deal with the construction of the will and 
secondly that on the construction of” the 
will the appellant Bhupati, has no. locus 
standi to maintain the application, - With 


i 
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egard to the first question, reliance has 


been placed by Dr. Mukherji who appears * 


for the appellaat to a decision of this Court 
in Sudhir Chandra Pal v. Uttari Sundari 
Pal (1). The passage on which reliance 
has been placed occurs in the judgment 
of S. K. Ghose, J., who delivered the judg- 
ment of the Court and which runs as fol- 
lows : 

“As regards the question of locus standi the learned 
Judge no doubt refers to es, 232 and 233, Succession 
Act. He was entitled to read the will inorder to 
see whether in the circumstances the petitioners 


could come in as residuary legatees of their represent- 
atives.”” 


And then ths learned Judge quoted a 
passage from Tristam and Coot’s Probate 
Practice, Edn. 7, p: 5 which is tothe fol- 
lowing effect : 

“The function of the Probate Division is to 
determine what documents are testamentary and who 


is entitled to be constituted the personal representa- 
tive of the deceased.” 

The true rule, however, appears from 
another passage in Tristam and Coot’s 
Probate Practice to which our attention 
has been drawn by Dr. Sen Gupta who 
appears for the respondent. That passage 
occuis at p. 432 of the same edition. The 
passage is as follows: i 

“After the Court has admitted a document to 
probate the construction and interpretation of its 
contents are left to the Ohancery Division. But 
where the question, whois entitled to a grant of 
probate or of administration (with will) depends on 
the construction ofa willthe Probate Division may 
and should, construe it to that extent.” 


In support of this statement the learned 
author states two cases, Frogley (1905) 
p. 137 and Lupton (1905), p. 32. We have 
examined the two cases and it appears to 
us that for the purpose of determining as 
to whether a person applying for letters of 
administration is entitled tosuch admin- 
istration itis open to the probate Court to 
determine as to whether the applicant is a 
residuary legatee under the will on a con- 
struction of the will. Both the applications 
in the two cases cited were made for the 
grant of letters of administration with a 
copy of the will annexed by the person 
named in the will as the residuary legatee. 
Notwithstanding that, the Court had to 
enter into the question of construction of 
will tosee whether the applicant was the 
residuary legatee under the will and en- 
titled as sucb, according to the practice, 
to apply for the grant of letters of admin- 

e istration with a copy of the will annexed. 
Under the Indian Succession Act having 
regard to the provisions of ss. 232 and 234 it 
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would appear that before letters of admini® 
tration can be granted, the probate Cour 
should see as to whether the applicant is a 
universal or a residuary legatee so as to be 
entitled to apply for the letters of adminis- 
tration with a copy of the will annexed. 
Some of the observations in the case cited, 
might have stated the law somewhat 
broadly. As for instance it is said, 

“the probate Court cannot go into the question whe- 
ther a gift over in the Will is valid or not,” 

As we understand the judgment of the 
learned Judge if on the face of the will 
it appears that the applicant for the letters 
of administration is either a residuary 
legatee or a universal legatee it is not 
open to the Court to decide as to whether 
such provisions are valid or not. In the 
earlier part of the judgment the learned 
Judges however stated this, as we have 
already said, that the Court is entitled to 
read the will in order to see whether the 
applicant is a residuary legatee or his 
representative. That seems to be the 
correct statement of the law. In a sub- 
sequent passage to which reference has 
been made the law seems to have been 
somewhat broadly formulated (p. 5, Tristam 
and Coot’s Probate Practice). We have 
examined the cases cited in p. 432 and we 
are of opinion that it is open to a probate 
Court to consider on the construction of 
the will as to whether the applicant for 
the probate is entitled to letters of adminis- 
tration being the residuary legatee or 
universal legatee., The next question is 
the question of the construction of the will. 
The will has been printed in the appendix 
at the end of the paper book and the 
material portion of the will runs as follows: 

“After my death my wife Srimati Krishna Bhabini 
Dasi, on becoming the sole heir to all the properties, 
movable or immovable, and of all monies whether 
cash or due from the money-lending business to be 
left by me, shall hold and enjoy the same and 
become entitled to make gift and sale, and to that 
no objection on the part of any one shall be enter- 
tained. Whatever properties shall be left after the 
death of -my wife Srimati Krishna Bhabini Dasi, 
shall vest in our future heir my sister's son Sriman 
Bhupati Charan Basu who will be the sole heir to 
the the said properties. I absolutely disinherit the 
other sister's son of mine, Sriman Ohandi Charan 
Basu, who is'of very bad character and addicted to 
excessive drinking and who has treated us badly.” 

Then there is a provision as what is to 
happen if Bhupati dies before the death 
of Krishna Bhabini: 


“In that case Sriman Tara Prosanna Roy, the 
great-grandson of the elder brother of my father, 
will get the estate which will be left by Krishna 
Bhabini.” 

It is contended for the objector that this 


contention has prevailed with the District 
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Judge that in the first paragraph of the 
will the gift to the wife is an absolute gift 
and therefore the sutsequent clause, if it 
refers to the testator’s estate, must be 
held to be inoperative seeing that it is 
repugnant to the absolute gift in 
favour of the wife in the first para- 
graph. We have no doubt read the origi- 
nal willin Bengalias also the translation 
which appears to us to have been accurately. 
made and it appears to us that the gift to 
the wife was an absolute gift. The Bengali 
words are: “Samasta aurther uttra ad- 
hikarinee hatya bhogsamaya abang dan 
bickroyaer malick haiben tahate 
upotty chalibena.” It was distinctly stipu- 
lated that she was to hold and enjoy the 
same, 2. e., the properties left by the 
testator and become entitled to make gift 
and sale and to that no objection on the 
part of any one shal] be entertained. A 


Hindu widow under the Hindu Law has no. 


power to make a gift or sale except for 
the purposes of what is understood as 
legal necessity. By giving this power to 
her the testator was intending to confer 
on her an absolute estate. That seerns to 
be the dominant intention in the will and 
in the subsequent clause the testator is 
careful enough to state, | 
“that whatever properties shall be left after the death 
of my wife Srimati Krishna Bhabini shall vest in our 
future heir my sister’s con Sriman Bhupati .Charan 
Basu who will be the sole heir to the said properties.” 
The Bengali words are: “Aumar patny 


Srimati Krishna Bhamini Daseer lokantte . 


- je kono sampathy thakicey. Aumader bhabee 
oyarish aumar bhaginiya Sreeman Bhupati 
Charan Bysu oi sampattier eake matra uttra 


adhitari haibey,” intending thereby that 


if Krishna Bhabini did not dispose of all 


the properties bequeathed to her by the. 


testator in that case those properties shall 
vest in Bhupati. The testator had clearly 
in view the legal position which he had 
indicated in the first paragraph that he 
was giving absolute estate to the wife. Of 
course cle. 2nd 3 are contrary’ to Hindu 


Law and therefore cannot be given effect 


to. Several cases have been cited before 


us, many of them being the decisions of. 


their Lordships of the Judicial Committee 
of the Privy Council. As for instance, the 
leading case of Surajmani v, Rabi Nath 


Ojha (2) and the subsequent cases in which 


their Lordships approved of the said deci- 
sion, But the provisions of those wills were, 
different and while occasionally reference, 

@) 30A 84; 35I A17; 5-A LJ 67; 12-0 WN 231; 
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may be made to construe one will with refer- 
ence to the provisions of another will, it is 
always dangerous to rely on the provisions 
of a different will for the purpose of con- 
struing the will which is in controversy 
before the Court. The proper rule in cuses 
of this kind is laid down by Lord Sargent 
in Lloyds Bank, Lid. v. Fenwick (3): 

“One Will will not be construed with reference to 
another, but that does not mean that one is debarred 
from seeking assistance from the reasoning which 
the Courts have employed in construing bequests of 
a similar character.” 

In Narendra Nath Sircar v. Kamal 
Basini Dasi (4), it is laid down that, 

“to construe one Will by reference to expressions of 
more or less doubtful import to be found in other 
wills is for the most part an unprofitable exercise. 
Happily that method of interpretation has gone out 
of fashion in this country.” 

We are therefore of opinion that the 
learned District Judge has arrived at the 
right conclusion on the question of the will, 
and having regard tothis view, it appears 
to us that the plaijotiff-appellant has got no 
locus standi to maintain the application for 
Letters of Administration which has rightly 
been refused. The result is that the appeal 
fails and is dismissed with costs, hearing 
fee keing assessed at two gold mohurs. 

.Patterson, J.—I agree. 

D.” : Appeal dismissed. 

(3) (192z) 2 Ch. D 775; 92 LJ Ch, 97; 128 LT 191; 
66 S J 631. 

(4) 23 O 5€3; 23 I A 18; 6 Sar. 663 (PO). 





ALLAHABAD HIGH COURT. 
Full Bench 
Miscellaneous Case No. 479 of 1934 
: September 28, 1934. 
KiscH, RacHHPAL SINGH AND 
BagPal, JJ. 
In the matter of H, 4 Varit, BANDA 

Review—Inherent power—Order under Legal 
Practitioners' Act—Inherent power of High Court to 
review —Legal Practitioner. 

Although there is no express provision for a re- 
view ofanorder made under the Legal Practioners’ 
Act, there is inherent power inthe High Court to 
orale a Pleader whose name has been struck off the 
rolls 

Mr. Tej Bahadur Sapru, for the Applic- 
ant. 

The Government Advocate, for the Crown. 

Judgment.—This is an application by 
T, H. who was on the roll of Vakils of 
this Court till be was disbarred on June 
25, 1930. The applicant prays that in 
our exercise of the right of clemency 
we should. order the restoration of 
his name to the roll of Vakils. It was 
pointed out by a Bench of this Court 
in the matter of aPleader of Cawnpore. 


that; 
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“it bas been held ina number of cases that al- 
though there is no exprese provision for a review of 
an order made under the Legal Practitioners Act, 
there is inherent powerin the High Court to restore 
a Pleader whosename has been struck off the rolls,” 
and several authorities were cited. In the 
present case the Vakil was disbarred on 
June 25, 1930, because certain charges of 
professional misconduct were held to be 


established against him. The Vakil ap- 


plied for special leave to appeal to the 
Privy Council and while their Lordships 
refused to give leave they pointed out that 
it is desirable that where grave criminal 
charges are levelled against a legal practi- 
tioner, criminal prcceedings should precede 
the disciplinary action. The argument 
before us proceeds on the assumption that 
the decision of a Bench of this Court was 
correct and that at the present moment 
the applicant prays for clemency only. He 
has filed a number of certificates including 
those from the Commissioner of the Jhansi 
Division, the District Magistrate of Banda, the 
Sessions and Suboidinate Judge of Banda 
and the Munsif of Banda. He has also 
filed several testimonials from members 
of the bar practising at Allahabad 
and at Banda, and all these testimonials 
suggest that the applicant has been leading 
an honourable life and that he is thoroughly 
repentant of his past action. 

ft was pointed out in the case of a 


Vakil of Gorakhpur, that when such cer-' 


tificates are filed they should be verified 
before the District Judge, but es in that 
case „the members of the Bench were 
able form their personal knowledge to 
identify the signatures of several persons 
they did not send back the certificate to 
the District Judge. In this case also we 
are able to identify the signatures of most 
of the persons who have given testimonials 
to T. H. and we think it will be a waste 
of time if we were to send the certificate 
to the District Judge. 

It is true that T. H. was disbarred on 
a forn.er occasion, but clemency was shown 
to him even tLen and he was permitted 
to practise after a couple of years. We 
think ihat even now the Vakil has been 
sufficiently punished and we hope he 
will lead an honourable life in future, We 
thereicie, allow this applicaticn, permit 
the Vakil to restme his pizectice. and 
direct that he should be resiorea to the 

e roll of Vakils of this t ourt, ~ 


rn ° Application allowed, 
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BOMBAY HIGH COURT 
Civil Application No. 856 of .931 
September 21, 1934 
` MURPHY AND MACKLIN, JJ. 
KESHAVLAL MANILAL ANDOTAERS— 
J UDGMENT-DEBTORS — APPELLANTS 
VETSUS 
CHANDULAL BALABHAI AND otizrs— 
DEOREE-HOLDERS-— RESPONDENTS 

Civil Procedure Code (Act V of 198), 0. XLI, 
r. 5—Appeal—Deposit of decree amount— Stay of 
execution—Amount not withdrawn by furnishing 
security—Investment of deposit in Government secu- 
rities—Investment appreciating in value—Decree— 
Decree-holder, if entitled to profit—Execution, 

An order was passed, on an appeal by a judgment- 
debtor, to stay execution on his depositing the dec- 
retal amount. This was done andthe decree-holder 
was allowed to withdraw the sum on furnishing 
security but be did not do eo. On this, the judg- 
ment-debtor made a freeh application and according- 
ly the amount deposited was invested in Govern- 
ment promissory notes. Ry the time the final decree 
was passed, the investment had largely appreciated 
owing toa risein the value of the securities. The 
decree-holder claimed the securities : 

Held, that under the decree, all that the decree-holder 
could claim was the sum found due, with interest, 
which had been awarded at six per cent. and that 
no more could be given to him, while the profit must 
go to the person who made the deposit. Chowth- 
mull Maganmull v, Calcutta Wheat and Seeds Associa- 
tion (1), distinguished. : 


Mr. R. J. Thakore, for the Appellants. 

Messrs. U. L. Shah and C. K. Shah, for 
the Opponents. ; 

Murphy, J.— The point arising in this 
application is new and there is no direct 
authority on it. There was an account 
Suit No. 1516 of 1921 in the First Class 
Court, Ahmedabad, in which a decree for 
Rs. 11,005-2-2 was passed against the 
petitioner and one Manilal since dead. 
The judgment-debtor partner appealed to 
this Court in Appeal No. 114 of 1929 and 
applied for a stay of execution. A rule 
was issued on the application for stay and 
the final order was that the appellants 
should have a stay on their depositing the 
decretal sum in this Court. This was 
accordingly done. The respondent was 
allowed to withdraw the sum on furnishing 
security but he did not do so. On this 
the appellants made a fresh application 
No. 861 of 1929, praying that the amount 
deposited should be invesied in Govern- 
ent picmiseory notes to save interest 
pending the appeal. This was ordered to be 
acne cn Ocicher y, 1929 and securities of 
the face value of Rs.1%,400 were bought 
by the Registrar. On the main appeal 
coming on for hearing, Rs. 280 of the 
sum decreed were disallowed: and the 
decree was otherwise confimed. Petitioners 
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pray that the recuribies and the cash lying 
with the Registrar be sent to the trial 
Court, there to be returned to the 
appellants on their paying the amount 
now due on the original decree. The 
application is opposed, the reason being 
that the investment of 1929 has now 
largely appreciated owing to a rise in 
the value of the securities and the claim 
is made that what the decree-holder should 
get is securities which in 1929 represented 
the sum invested and not what that sum 
now represents in securities since, it is 
argued, had the amount been paid over, 
the opponent might possibly have himself 
made the profit which has resulted. 

_ The authority for opponents’ contention 
is Chowthmull Maganmull v. Calcutta 
Wheat and Seeds Association (1). In that 
case the decretal debt had been paid into 
Court and the judgment-debtor was soon 
after adjudicated an - insolvent. The 
Official Assignee applied for the amount 
as representing the insolvent’s estate, 
but it was held that the money belonged to 
the judgment-creditor and not to the 
estate, subject to success in the appeal. 
Civil Application No. 4 of 1932 has also 
been referred to an unpublished case of 
this Court. There the income of certain 
villages attached had been deposited in 
Court, and it was held to be the property 
of the khots whose villages had been 
attached. But that case turned on dif- 
ferent factsand the Oaleutta one did not 
involve an increase in value. 

We think that under the decree, all 
the decree holder can claim is the sum 
found due, with interest, which has been 
awarded at six per cent and that no more 
can be given him, while the profit must 
go to the person who made the deposit. 
We direct that the securities and cash in 
question should be sent to the Executing 
Court, and that, on the amount due on 
the decree being worked out and its pay- 
ment into Court and to the decree- 
holder, the securities should be made over 
to the applicants. There is no order as 
to costs. 

Macklin, J—This application is con- 
cerned with the disposal of the deposit 
made by the judgment-debtor in. First 
Appeal No. 114 of 1929 as a condition of 
his being granted a stay of execution. A 
sum of money not less than the whole 
decretal amount was so deposited in 1929, 
and the appeal was disposed of in June 


ae 84 Ind, Oas. 922; AI R 1925 Oal. 416; 51 O 
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of this year. The decree of thé lower 
Conrt was modified on appeal with the 
result that the decretal sum was consider- 
ably reduced. Pending the disposal of 
the appeal it had been ordered, on the 
application of the judgment-deotor, that 
the sum deposited should be invesied in 
Government securities. The judgment- 
debtor now asks that those securities 
may be returned to him on his paying 
into Court the new decretal amount; or in 
the alternative, that they may be sold and 
the balance of the price be returned to 
him after the decretal debt is satisfied. 
The application is opposed on the con- 
tention that the securities belong to the 
decree-holder in proportion to his success 
in the appeal, The matter is of import- 
ance tothe judgment-debtor, because the 
securities have appreciated considerably 
since they were first bought. The decree- 
holder relies on Chowthmull Magaymull v. 
Calcutta Wheat and Seeds Association (1). 
That was a case where a judgment-debtor 
made a deposit pending the disposal of an 
appeal, but was declared insolvent before 
the appeal was decided. The Official 
Assignee claimed deposit for the 
benefit of the estate. But it was held 
that, as between the Official Assignee and 
the decree-holder, it was the decree-ho!der 
who was entitled to the deposit on the 
principle that money paid into Conrt 
belongs to the party who may be even- 
tually found entitled to the sum. 

I do not think that this case isin point. 
The only effect of the decision is that 
what belonged to the decree-holder as 
against the Official Assignee was the 
money paid into Court: and the judgment 
is silent as to what the position would 
have been if that money had been sub- 
sequently converted into securities and the 
securities had appreciated beyond the 
amount of the decretal debt. It was 
stated, moreover, that the money was paid 
into Court to give security to the decree- 
holders that in the event of their suc- 
ceeding in the appeal they should obtain 
the fruits of their success. In my opinion 
this is the correct way of regarding the 
deposit in the present case also; it was 
primarily a deposit of security rather than 
a deposit of the decretal debt, and the 
decree-holder cannot claim it as his own 
unless the judgment-debtor fails to satisfy , 
the decree by the payment of the money 
due under the decree. Again, we have 
here a case where the securities have 
appreciated in value: indeed it is pre- 
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sumably this substantial appreciation 
which has led the decree-holder to oppose 
the present application. But if the con- 
tention of the decree-holder is correct, then 
he isthe owner not of the money deposited 
but only of the securities (since clearly he 
cannot. be the owner of either at his own 
choice). If then the securities had de- 
preciated instead of appreciating—even 
if they had depreciated to vanishing point— 
the judgment-debtor would have been 
entitled to insist on the decree-holder 
accepting the securities instead of the 
money due under the decree. This re- 
ductioad absurdum is, in my opinion, a 
complete answer to the present conten- 
tion of the decree-holder. The application 
must, therefore, be allowed, 
N. Application allowed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 753 of 1933 
September 27, 1934 
. WALSH, J. 
VUNGARALA VENKANNA— 
PETITONER 
Versus 

ANISETTI RAMA RAO—RESPONDENT 

Civil Procedure Code (Act V of 1908),0. XI, rr. 15, 
17,18—Suit on pro-note—Reference in plaint to 
certain account books proving transaction— Notice by 
defendant for inspection — Books necessary every day, 
whether ground fer not giving inspection—R. 18, af 
pre-requisite to r 1i—Inspection under r. 18—Court, 
tf a proper place—Accounts—Party should not have 
accounts sprung on him at time of trial—Practice— 
Parties cannot lay down fresh procedure other. than 
that provided in Civil Procedure Code. 

The plaintiff filed a suit onan alleged loss promis- 
sory note said to have been executed by the defendant 
and which it was alleged would prove transactions 
between the parties. The defendant sent a notice 
under O XI,r, 15, Civil Procedure Code, to produce 
them for inspection : 

Held, that the fact that those books were necessary 
every day for the plaintiff, was no reason for not 
giving inspection of the same io the defendant. 

It cannot be said unless the party who has given 
notice of inspection which is not replied to, takes the 
further action which is open to him under r 18, 
the party who has omitted to reply or give inspection 
is absolved from the penalties of r.1l5. There is 
absolutely nothing inr. 18 to suggest thatit js 
a pre-requisite tor. 15. Itlays down an alternative 
procedure by which, if the notice is not replied to, 
the party who has asked forinspection can force the 
other party to give it. - 

Under r. 18, O. XI,  Oivil Procedure Code, the 
Court'is not the proper place to offer the inspec- 
tion. 

The object of the rr. 15, 17, 18, of O. XI, Civil 
Procedure Code, is that a party isnot to 
have accounts sprung onhim atthe timeof the trial, 
the contents of which he had no opportunity to 
acquaint himself with beforehand. 

Jt is not open tothe parties to lay downs fresh 
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procedure for themselves and depart from the pro- 
cedure laid down in the Oivil Procedure Code. 


C. R. against an order of the Sub-Judge, 
Rajahmundry, dated March 31, 1933. 

Mr, M. S. Ramachandra Rao, for the 
Petitioner. 

Mr. T. Satyanarayana Rao, for the Res- 
pondent. 

Order.—The plaintiff filed a suit on 
an alleged lost promissory note said to 
have been executed by the defendant and 
he states in the plaint that he had certain 
account books which show the transactions 
between himself and the defendant. On 
February 11, 1933, the defendant issued 
though his Pleader a notice under O. XI, 
T. 15, to produce the plaintiff's account 
books for inspection before himself or 
his Pleader. That notice was received on 
the same date but no reply was sent by 
the plaintiff. The latter filed certain ac- 
count books into Court on February 13, 
1933. The hearing of the suitcame up on 
March 10, 1933, and on that date the 
plaintiff wished to exhibit and put in evi- 
dence these account books. The defendant 
put in a counter objecting and stating 
that he had not been given inspection of 
them asdemanded and consequently under 
O. AI, 1. 15, the plaintiff was not at 
liberty to put them in evidence unless he 
satisfied the Court that there was sufficient 
reason for not compiying with the notice. 
Thecnly reason found in the plaintiff's pe- 
tition for not given inspection is: 

“The said books were filed even at the last 
heating as soon as notice was given by defen- 
dent. The said books being necessary for me 


every day, they could not be filed before the said 
documents are-mentioned in the plaint,” 


The lower Court passed a very brief 
order? ‘Heard. Delay excused; receive 
subject to proof and relevancy.” Against 
this order the present revision petition is 
filed. It may benoticed in the first place 
that this is not a question of delay but 
a question of total omission to reply to 
the defendant's demand for inspection or 
to give him inspection. No doubt the 
plaintiff's petition mentioned both O. XIII, 
r. 2, a8 well as O. XI, r. 15, and this 
possibly misled the Judge, but O. XXI, r. 2, 
has got nothing to do with this matter. 
The documents were filed in Court long 
before the first hearing of the suit and 
apart from the question of inspection, the 
production was perfectly in order and the 
whole of O. XIII, is inapplicable to this 
case. It is clear that the learned Sub- 
Judge has failed to advert to the order 
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and rules which are really relevant and 
see whether the plaintiff had shown suffi- 
cient cause under O. XI, r. 15, for not 
answering the demand notice or giving 
inspection. The only reason stated in the 
petition is that mentioned above and ac- 
cording to O. XI, r. 17, that is not a 
reason which the Court could accept, 
because such a case of account books in 
constant use is specially provided for there 
and the rule lays down that the party 
to whom notice is given should produce 
the books of account at their usual place 
of custody stating the ground on which 
he objects to produce them. Therefore, 
the only reason given is not a reason 
which the Court could accept as an excuse 
under O, XI, r. 15. 

Several lines of argumant have been 
attempted in defence of thelower Court's 
order. The first is that unless the party 
who has given notice of inspection which 
is not replied to take the further action 
which is open to him under r. 18, the 
party who has omitted to reply or give 
inspection is absolved from the penalties 
of r, 15. There is absolutely nothing in 
r. 18 to suggest that it is a pre-requisite 
to r. 15. It lays down an alternative 
procedure by which, if the notice is not 
replied to, the party who has asked for 
inspection can force the other party to 
giveit. But one point in r. 18, may be 
noticed, i. e., tba; the Court is not the 


proper place to offer the inspection so that - 


even had the plaintiff, after sending the 


documents tothe Court offered the defend: - 


ant inspection of them there, that would 
not have been a proper offer under r. 18. 
However, in this case it is not contended 
that the plaintiff offered inspection in the 
Court. Itis clear, and it is admitted, that 
he did net reply to the demand for ins- 
pection at all. Under r.17, that demand 
has to be replied to within ten days and 
in the reply atime has to be given within 
three days of that reply at which the docu- 
ments could be inspected either at the 
office of the Pleader or, if they were ac- 
count books in constant use, at the place 
of trade or business. 

Finally it was suggestsd that the 
plaintiff was. misled by the wrong action 
of his Pleader. The Pleader has not put 
in any affidavit, nor has he been called 
to speak to the fact, nor is it a reason 
stated by the plaintiff himself in his pe- 
tition to the lower Court. The rules are 
so clear that it is impossible to think that 
the Pleader did not know the correct 
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procedure. The object of the rules is 
evident that a party isnot to have ac- 
counts sprung on him at the time of trial 
the contents of which he had no opportu- 
nity to acquaint himself with beforehand. 
That is exactly what has happened in 
this case and it is exactly for this reason 
that the rules have been framed. It is 
not open to the parties to lay down a | 
fresh procedure for themselves and depart 
from the procedure laid down in the Code. 
The order of the Sub-Judge is clearly 
ultra vires, because, as stated above the 
only reason offered for the omission to com- 
ply with the notice for inspection is one 
which r. 17, says is not a legal reason. 
The petition must, therefore, be allowed 
with costs both here and in the Oourt 
below, the order of the lower Court set 
aside; and it is ordered that the docu- 
ments cannot under O. XI,r. 15, be put 
in as evidence on behalf of the plaintiff. 
A.-D. Petition allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
Speclal Bench 
Reference No. 19 of 1934 
October 4, 1934 
Frerurs, J. O., LOBO AND O'SULLIVAN, 
A.J. Os. 
Mrs. PHYLLIS IRENE 
HIGHFIELD—Peritiongr 
V TSUS 
DOUGLAS HIGHFIELD — RESPONDENT 
Divorce Act (IV of 1869), 8. 12—Petition for 
divorce on ground of husband's adultery— Enquiries 
into allegations should be made by Court — Police 
Officer deputed to make enquiries — Procedure, legali- 
ty of—Procedure condemned—Limitation—Delay in 
presenting petition—Duty of Court to consider— 
Delay due to poverty—Whether sufficient excuse— 
Held, delay of more than anyearwas mot inordi- 


nate, 

Under s. 12, Divorce Act, the Court has an im- 
perative duty of satisfying itself so far as it reason- 
ably can, not only as to the facts alleged, but whe- 
ther there hasbeen any collusion, connivance or con- 
donation. It is essential that some inquiry should 
be made into the allegations madein a divorce 


petition. 


Where in order to ascertain whether the petitioner 
(wife), was in any manner accessory to or hadcoa- 
nived at the going through of the form of marriage or 
the adultery alleged or had condoned the said adul- 
tery, or whether the petition had been presented or 
prosecuted in collusion with the respondent, the 
Court wrote to the Police Superintendent requesting 
him to depute one of his subordinates to inquire 
into the question of such connivance, collusion or 
condonation and to direct such officer to appear in 
Court to give evidence and examined the | Jnspect&&r 
so deputed : , < 

Held, that the action of the Oourt not only lacked 
the sanction of law but it was objectionable that 
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Police Officers should make inquiries from parties in 
civil cases and record their statements. The Police 
are not entitled to do any such thing and the harm 
such action might cause is incalculable. Further, the 


evidence of the Inspector is inadmissible as being 
hearsay. 


Although the provisions of the Limitation Act, do 
not apply to suits or proceedings under the Divorce 
Act, one of the first things which the Court should 
look to whena charge of adultery is preferred is 
whether there has heen such delay as to lead to the 
conclusion that the petitioner had either connived at 
the adultery or was wholly indifferent to it. 
Williams v, Williams (4), Boulton v. Boulton (5) and 
ole v. Nicholson (6), referred to. {p. 249, col. 


Poverty “is almost always a sufficient excuse for 
delay,’ subject of course to the delay not being 
inordinate. Mareno v. Mareno (9), referred to: 


_ (Held, that delay of over an year was not 
inordinate] 


Reference from the decree of the District 
Court, Hyderabad. 

Mr. Nadirbeg K. Mirza, for the Petitioner. 

O'Sullivan, A. J. C.—Mrs. Phyllis 
Irene Highfield asks this Court to confirm 
the decree nisi granted to her by the District 
Judge of Hyderabad for dissolution of her 
marriage with Douglas Highfield on the 
ground of adultery and cruelty. The parties 
were married at Kolri on November 24, 
1931 and thereafter lived there together until 
July 1932 when the wife left her husband's 
house and went to reside with her father. 
On November 1, 1933, she filed a petition 
for dissolution of her marriage under s. 10, 
Divorce Act. She alleged that her hng- 
band had been guiltv of adultery with a 
female servan: in their service called Fatma, 
that she remonstrated with him for his con- 
duct and that he assaulted her. Unable 
to stand this treatment she left her husband's 
house. After her departure she alleged, 
her husband retained Fatma in his service 
and soon afterwards took her with him ‘to 
Rohri where the adulterous intercourse 
continued. 
_ The learned District Judge framed four 
issues in dealing with the case. They are as 
follows: (1) Has the petitioner proved her 
marriage with the respondent? (2) Has 
she proved that the respondent has been 
guilty of adultery coupled with such cruel- 
ty as without adultery would have entitled 
her to a divorce a mensa et toro (3) Has 
she been in any manner accessory to or con- 
nived at, the going through of the form 
of marriage with the respondent, or his 
adultery, or has she condoned the said 
adultery, or presented or prosecuted her 
petition in collusion with the respondent ? (4) 
Has she been guilty of adultery or any of 
the other Kinds of misconduct stated in the 
proviso to s, 14, Divorce Act? His findings 
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were in the affirmative on the firat two issues 
and in the negative on the second two. The 
evidence relied upon by the petitioner con- 
sisted of her own testimony and that of 
Fatma. The petitioner described how she 
bad caught her husband in adulterous inter- 
course with Fatma. Her evidence is in 
the following terms: 

“After marriage L lived with my husband for 
seven months. The marriage was not a.happy one. 
A month after the marriage the trouble began. He 
did not wish to work properly and did not bring 
enough pay. He used to encourage other men to 
lead me astray. I complained to my father about 
this. 1did not agree tomy husband's suggestions. 
He began to hit meand to abuse me, My father 
has died since.’ Once he {presumably meaning the 
husband) returned from work and in the morning 
Ifound him sleeping with our ayah. Before that 
I had seen him very free with the ayah. I started 
making trouble and he struck me and kicked me 
out of the house. Ileft his house and have not 
been to him since. I went and lived with my 
father who died in January 1933.” 


Fatma is the wife of a Byohi called 
Hussain. She states that she is 35 years 
of age. The portion of her evidence upon 


which the petitioner principally relies is to 
this effect: 

“I know the applicant and her husband. I 
was their ayah after their marriage. Shortly after my 
appointment I used to see people visiting them; they 
used to drink together and there used tobe rows 
between the husband and wife. There was no love 
between them. The applicant's husband used to 
attempt familiarities with me but she did not 
like it. Igot to be intimate with him. She once 
came and saw me sleeping with her husband, She 
thereupon hada quarrel with him and went away 
to her father. Even after that I remained in hia 
service.” 


Thereafter the witness goes on to describe 
how she was taken to Rohri by the. respon- 
dent and left him subsequently when he 
became intimate with another woman. The 
respondent also appeared in Court and 
gave evidence. He said: 

“I donot admit any of the allegations made against 


me by the petitioner but I donot wish to oppose 
the petition.” 


His Counsel did not cross-examine the 
pelitioner or any witness. Upon this 
evidence the learned District Judge has 
come to the conclusion that adultery 
between the respondent and ayah Fatma 
has been proved. It is quite clear that 
the husband isas fully desirous of peti- 
tioner obtaining arelease asthe wife and 
thathe has taken no steps whatsoever to 
oppose the petition. In such circumstances 
the trial Oourt is placed in a difficult 
position. In this connection I would refer 
to the following observations of Ferrersi, J. 
C. in Hall v. Hall (1): 


(1) 143 Ind. Oas. 618; AI R 1933 Sind 70: Ind. 
Rul.- (1933) Sind 172, í 
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“In delivering the judgment of the High Court of 
Bombay in John Over v. Muriel A. J. Over (D, 
Martin, J., commented adversely on ‘the loose way 
in which divorce cases are sometimes presented to 
the Courts by which they are tobe tried. There 
the learned Judge pointed out that such suits 
when undefended are peculiarly difficult because the 
Court is under the obligation of detecting for itself 
deficiencies which there is no interested party to 
point out. That obligation is, however, imperative. 
Decrees for dissolution of marriage are not made 
without strict proof and the fact that both parties 
are equally anxious to be divorced is in itself a 
reason why the Judge should be strictas to proof; 
Lord Sumner in Russel v, Russel (3)." 


Section 12 of the Act lays upon the 
Court imperative duty of satisfying itself 
so -far as itreasonably can, not only as to 
the facts alleged but whether there has 
been any collusion, connivancejor condona- 
tion, Nowwith reference to the facts in 
this case prima facie the story told by the 
petitioner is a somewhat surprising one: 
Her husband atthe time of the marriage 
was a young man of twenty-four she a girl 
of eighteen. There isno indication that 
eitheir party was forced into the marriage 
unwiliingly, Presumably the union was 
entered into with affection on each side, 
It is alleged, however, that within eight 
months of the marriage this young husband 
was guilty ofa gross and vile marital 
offence the act of adultery in the very 
presence of his wife with a menial 
who is incidentally thirty-five years 
of age, already married and the mother of 
a family. These allegations reveal:d a 
somewhat unusual state of affairs and 
clearly sucha story required probing into, 
But the learned District Judge appears to 
have accepted it without question. The 
record does not indicate that he asked any 
of the witnesses—the petitioner, the husband 


or Fatma, a single question directed to. 


satisfy himself as to the truth or otherwise 
of the allegations, The story is exactly of 
the type which necessitates close scrutiny. 
The learned District Judge distinctly failed 
to comply with the terms of s. 12 inthat he 
took no steps to satisfy himself that the 
allegations were true and that there was 
no collusion or connivance between the 
parties. It would appear, however, from 
certain action he took prior to the hearing of 
the case that he was not unaware that 
some inquiry into the allegations made in a 
divorce petition is necessary. To use the 
words of the learned Judge himself this is 
what he did: 

“In order to ascertain whether the petitioner was 


(2) 91 Ind. Cas. 20; A IR 1925 Bom, 231; 49 B 
368; 27 Bom. L R251. 
` (8) (1924) A C 687;93 LJ P 97;131L T 482; 40 
TLR 
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in any manner accessory to or had connived at the 
going through the form of marriage or the adultery 
alleged or had condoned - the said adultery, or 
whether the petition had been presented or 
prosecuted in collusion with the respondent, a letter 
was written to the District Superintendent of Police, 
Dadu, requesting him to depute one of his subordi- 
nates to inquire into the question of such connivance, 
collusion or condonation and to direct such officer 
to appear in Court to give evidence.” 


And as the learned District Judge goes on 
to observe: 

“The Police Inspector, Dadu, 
deputed to make necessary inquiry.” 

The Police Inspector was examined asa 
witness and deposed that he made inquiries 
from the Roman Catholic Chaplain at Kotri 
and from certain Railway employees, 
firemen, drivers and others as to the 
probable existence of any collusion between 
the parties and that: i 


“according to my inquiry there is no collusion 
between the parties in this matter.” 


The procedure adopted by the learned 
Judgein having these inquiries instituted 
andin subsequently examining the Sub- 
Inspector of Police on the result ofthe 
inquiries is nothing short of amazing. His 
action not cnly entirely lacks the sanction 
of law, but it is objectionable that Police 
Officers should make inquiries from parties 
in civil cases and record their statements. 
The Police are not entitled todo any such 
thing and the harm such action might cause 
is incalculable. Moreover, it is hardly 
necessary to say that the evidence of the 
Inspector is inadmissible as being hearsay. 
We hope these observations will have the 
effes! of stopping any such procedure being 
adopted again, 

We are not satisfied from the petitioner's 
testimony and from the testimony of the 


was accordingly 


- woman Fatma, untested as it is by any sort 


of examination by the Court, that the story 
told is true. On the other hand, we are not 
prepared in the circumstances to reject that 
evidence outright. It may or may not have 
a foundation in fact. We therefore propose 
under the provisions of s.17 of the Act to 
remit the case to the lower Court to enable 
the District Judge to make any inquiries 
from the witnesses he thinks fit witha 
view to ascertaining the truth or otherwise 
of the allegations in the petition; and it 
shall be open to the petitioner to adduce . 
further evidence if she deems it ex- 
pedient. 

There is another point upon which we 
desire to makesome observations. Although 
the provisions of the Limitation Act do 
not apply to suits or proceedings under the 
Divorce Act one of the first things which the 
Court should look to when a charge of 
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adultery is preferred is whether there has 
been such delay as tolead to the conclu- 
sion that the petitioner had either connived 
at the adultery or was wholly indifferent to 
it: see the leading case of Williams v. 
Williams (4), the observations of Sir J. P. 
Wilde in Boulton v. Boulton {5), and the 
case of Nicholson v. Nicholscn (6). The 
petitioner left the protection of her husband 
in July 1932, but the petition was not 
presented until November 1933. There 
has therefore beena delay of well overa 
year. It has been remarked that unreason- 
able delay in presenting or prosecuting a 
petition for dissolution of marriage is delay 
from whichit would appear that the peti- 
tioner is insensible to the injury of which he 
complains: Pellew v. Pellew (7) and also the 
case of Deva Sayagam v. Naiyagam (3). It 
is always open to the petitioner to explain 
why the delay has occurred. In this case, 
the learned Judge has” not apparently 
directed his mind to the question of delay, 
and there is no explanation on record as to 
why it has occurred. The petitioner is 
alleged to have seen her husband in a gross 
act of immorality and she took nosteps for 
` divorce for over a year. 

In this Oourt it is contended by her 
learned Counsel that the delay is explain- 
able on the ground of poverty. The peti- 
tioner, he says, had no money at all to 
prosecute her petition. ‘Poverty’ as laid 
down in Moreno v. Moreno (Y), “is almost 
always asufficient excuse for delay,” subject 
of course to the delay not being inordinate, 
The delay in this case cannot be said to 
have been inordinate. We would, there- 
fore in remitting the case to the lower 
Court direct the learned District Judge’s 
attention to the question of delay and ask 
him to arrive at a conclusion on the point. 
In the result we return the petition to the 
lower Court on the grounds and for the 
purposes specified. The case should be 
dealt with as expeditiously as possible. 

N. Case remitted. 


(4) 3 O 688. 

(5) 33 LJ P’& M 33. 

(6) (1874) 23 L T 108, 

(7/28 LJP & M 44, 

(7M H OR 284. 

(9) 57 Ind. Cas. 216, A I R 
1068; 31 O LJ 435. 


192) Cal. 439; 47 O 
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_. MADRAS HIGH COURT 
Civil Revision Petition No. 1930 of 1931 
November 19, 1934 
VENKATASUBBA Rao, J. 

CHINNAYYA NAIDU—PuarntiFr 

— PETITIONER 
versus 

SRINIVASA NAIDU - DEFENDANT— 
OPPOSITE PARTY 

Evidence Act (I of 1872), s. 91—Promissory note, 
being insufficiently stamped, inadmissible—Whether 
loan is antecedent to or independent of note or con- 
temporaneous with it, lender can fall back on original 
contract arising from loan—Contract Act (IX of 
1872), s. 32. ; 

Even wherethe loan isnot antecedent to, and 
independent of the bill but is contemporaneous with 
it, the lender, when the note turns out to be invalid, 
can fall back upon the original contract, express or 
implied, arising from the loan. The effect of 
s 91, Evidence Act, is merely to provide that the 
contract embodied inthe bill shall be proved by the 
bill itself; but that does not mean or imply that: 
the bill has either destroyed or superseded the origi- 
nal right, for, to hold that it does, would amount to 
holding that therule of evidence overrides a well- 
settled principle of substantive law, namely, that a 
negotiable instrument operates only asa conditional 
discharge. The bill can be treated only asa con- 
tract but not having the effect of superseding the 
original right. 
[Case-law discusced.] < 

O. R. P. from the decree of the Sub- 
Judge, Kumbakonam, in S. O. S; No. 53 


of 1931. 
Mr. R Viswanatha Aiyar for Mr. K.S. 


Desikan, for the Petitioner. 


Mr. A.C. Sampath Aiyangar, for the 
Opposite Party. l 
Order.—Tne suit is filed on an in- 


sufficiently stamped promissory note, The 
learned Subordinate Judge has on the 
allegations in the plaint and the recitals 
in the note, holding that no action would 
lie onthe original consideration, dismissed 


the suit, without taking evidence. On 
this point thereis a marked conflict of 
judicial opinion in this Presidency, 


although the lower Court assumes that 
the law is clear and settled. Two recent 
decisions will serve to show how divergent 
the views taken by this Court on this 
question are. In Murugappa Chetty v. 
Nachiappa Chetty (1), the question arose 
before Stcne, J., in a case on the original 
side of the High Court. There a hundi 
for Rs. 10,000 addressed to the plaintiff's 
firm was handed by the plaintilf to defend- 
ant No. 1 who deeming it equivalent to 
cash, executed in favour of the plaintiff 
@ promissory note for that sum, The 
question arose, was there a cause of action 


(1) 155Ind. Oas. 164; A IR §1934 Mad. 503; 67M 
L330; 40 LW 167; 7 R M 550. . 
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independent of 
observes: 

. “Had the transaction in question stopped with the 
giving of the letter empowering defendant No. 1 to 
go to Madras and collect Re. 10,000 it would not 
be arguable but that the plaintiff had a cause of 
action springing out of the contract of loan, What is 
there that makes the letter given by defendant No. 1 to 
the plaintiff and a promissory note to secure the re- 
payment of that loan a merger or a novation 
extinguishing the earlier contract and turning these 
two contracts into one, a contract contained in a 
promissory note? I cannot understand under what 
principleof law the first contract isto be regarded 
as extinguished.” 

“ This is a very emphatic statement of 
the law as understood by that learned 
Judge. Just a few months after 
that decision, Varadachariar, J., 
delivering the judgment of the Bench 
consisting of himself and Burn, J., 
expressed himself quite definitely holding 
the opposite view. Says the learned 
Judge: 

“The note as well as the loan were contempo- 
raneous and there is really no question of a definite 
anterior liability apart from the note he must be 
permitted to prove the very terms contained in the 
suit letter under the guise of an original debt To 
permit him todo so will be in the very teeth of 
s. 91, Evidence Act: Chockalingam Chettiar v. 
Palaniappa Chettiar (2).” : 

The conflict, to which I have referred, 
is thus brought out by these two judg- 
ments, both of recent date, and an exami- 
nation of the authorities will show that. 
throughout there have been two radically’ 
opposite views which -have found expres- 
sion in two sets of decisions. In Potht 
Reddi v. Velayudasivan (3) theterms ofa 
contract to repay a loan of money having. 
been settled and the money paid,a 
promissory nole embodying those terms was 
executed Jaterin the day. The note was‘ 
not stamped and the plaintiff was not 
allowed to fall back upon the contract 
evidenced by the loan. A similar view 
was taken in Muthu Sastrigal v, Viswanatha 
Pandara Sannadhi (4). There the loan was 
treated as having become merged in the 
promissory note and as no suit could lie 
on the unstamped note, the plaintiff could 
not fall back upon the loan. 
sekharam Pillai v. Srinivasa Pillai (5), 
Krishnan Pandalai, J., held, following: 
Muthu Sastrigal v. Viswanatha Pandara 
Sannadhi (4), and several decisions by 

(2) 155 Ind. Oas. 184; ATR 1935 Mad. 23;67M L 
7 595; (1934) M WN 1261; 58 M ‘61,7 R M 


(3) 10 M 94, 

(4) 21 Ind. Oas. 864; A I R1914 Mad. 57; 38 M 
660; 14M L T 520; (1914) M W N 58. 7 

(5) 140 Ind. Cas, 193; A I R 1933 Mad. 71; Ind. 
Rul, (1932) Mad, 831; (1932) M WN 1260;37 L W 


the note? Stone, J., thus 


In Chandra- . 
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single Judges, that s. 91, Evidence Act, 
precluded the proof of the loan, on the 
ground that its ‘terms were reduced to 
writing and embodied in the note which 
became inadmissible. 

The learned Judge observes that unless 
the consideration for the note is both in 
fact and in substance anterior in time to 


‘its date, the lender could not be permitted 


to rely upon the original loan. In fact, 
the Judges whose view finds expression 
in Krishnan Pandalai, J’s judgment, seem 
to ‘put the question somewhat thus. Was 
there or was there not a completed transac- 
tion independent of, and antecedent to, 
the execution of the invalid note? Ifthe 
answer bein the atfirmative, a suit would 
lie on the original consideration: If in 
the negative, it would not. Turning now 
to the other set of decisions, it was held 
in Krishnaswami Pillai v. Rangaswami 
Chetti (6), that the existence of the impro- 
perly stamped promissory note did not 
prevent the plaintiff from relying upon 
the original loan. The learned Judge, 
observed: 

“The cause of action ‘for money lent’ was -com- 


‘plete in itself before the giving of the note, and 


defendants’ request and the payment by plaintiff, 
which constitute the cause of action, can be proved 
independently of the note,” 

_In Ramachandra Rao v. Venkataramana 
Ayyar (1), again, the plaintiff was allowed 
to sue onthe original debt, the endorse- 
ment of the note in his favonr having been 
found invalid. Pothi Reddi v. Velayudasivan 
(3), was referred to in the judgment, but 
scarcely any attempt was made to distin- 
guishit. ‘Lhe facts of thenext case, to 
which I shall refer, namely, Yarlagadda 
Veera Ragavayya v. G. Ramayya (6), lend 
special significance to the judgmentin 
that case. Theplaintiffs there alleged that 
the defendantcame to them on a certain 
morning and borrowed Rs. 400 promising 
to execute a promissory note for the 
amount in the -evening, and that he 
accordingly came in the evening 
and executed an unstamped pro- 
missory note, representing that no stamp 
was available. On those facts it was held 
that there was a completed contract 
independent of the note, which musi be 
deemed to have been executed on account 
of the loan made previously. The facts of 
this case are indistinguishable from those 
in Potht Reddi v. Velayudasivan (3), 
already cited, although. two different anal 

(6) 7 M 112. 


(7) 23 M 527. 
(8) 29M 111; 15 ML J 484. 
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opposite conclusions were reached. In 
Pothi Reddi v. Velayudasivan (3) case also 
there was an oral promise made in the 
morning, which was followed by the 
note executed in the evening. The prin- 
ciples bearing on this point have been 
fully discussed in the judgment of Coutts- 
Trotter and K. Srinivasa Ayyangar, JJ., 
in Chokkalingam Chettty v. Annamalai 
Chetty (9).—Coutts-Trotter, J., declares: 

“The giving of the security does not extinguish 
but merely suspends the cause of action on the 
original debt, which revives if the security be not 
discharged at maturity,” 
and the learned Judge treats this pro- 
position as fundamental and rudimentary. 
Srinivasa Aiyangar, J A having held that 
the chit was inadmissible in evidence, 
goes on to say: 

“Ifa bill or a note is given for a contempo- 
raneous debt, there is a difference of opinion but 
the better opinion is that even in such a case the 

` bill merely suspends the remedy, and does not operate 
as a discharge.” : f 

The Italics are mine and this decision 
is valuable as it contains an exposition of 
the real character of negotiable instru- 
ments. In Shunmuganatha Chettiar v, 
Srinivasa Ayyar (10), though the suit was 
not on an invalid note, the observations 
made in the judgment are extremely 
relevant. Abdur Rahim, J., says: 

“The whole contention is that because the advance, 
of money and the execution of the promiesory note 
were simultangous,a suit would lie only on the 
promissory note and not on the debt evidenced by 
it. There seems to be nothing in reason in support 
of such a distinction,” 


I do not propose to refer to the observa- 
tions of K. Srinivasa Aiyangar, J., made 
in the same sense. This case was referred 
to with approval by Oldfield and Krish- 
nan, JJ., in a latter case: see Chidambaram 
Chettiar v. Ayyaswamt Thevan (11). Paus- 
ing here fora moment, I must observe, 
that, far fromthe law being settled, the 
other way for this Presidency, as seems to 
have been conceded by the learned 
Advocate-General ia Chockalingam Chettar 
v. Palaniappa Chettiar (2), there appears to 
be a preponderance of authority in favour 
of the view that although the execution of the 
note is simultaneous with the loan, the lender 
can fall back upon the original considera- 
tion. Thisis precisely what Wallace, J., 
has said in Gapala Padayachi v. Rajagopal 


(9) 34 Ind. Cas. 417; A I R 1917 Mad, 460. 

10) 35 Ind Cas 219; A IR 1917 Mad. 108; 40 M 
72?; (1918) 2M W N 14; 3LMLJ 138; 4 L W 97; 20 
MLT172 ° 

(11) 36 Ind. Cas. 741; A IR 1917 Mad, 201; 40M 
585; 31M L J 401; (1916) 2 MW N 210; 4 LW 261; 
20M LT 350, PE ana a A 
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Naidu (12), where the learned Judge, after . 

examining numerous authorities, observes: 
“Where a promissory note is taken for a con- 

temporaneous debt, the balance of opinion is that 


‘the execution of the promissory note does not dis- 


charge the debt but only suspends the creditor's 
ordinary remedy during the currency of the pro- 


missory note.” 


The other view seems, with all respect 
to ignore the fundamental principle, that 
a negotiable instrument is but a condi- 
tional payment and does not supersede or 
destroy the original that springs up from 
the contract cf loan. As regards Illus. 
(b), 8. 91, Evidence Act, which says: 

“If a contract is contained ina bill of exchange 
the bill of exchange must be proved.” 

Itis difficult to conceive that an illus- 
tration to a section of the Evidence Act 
could have been intended to abrogate or 
annul the well-settled rule of the English 
Law, that a negotiable instrument operates 
‘nly asa conditional discharge. Moreover, 
that illustration does not in fact lead to 
the view in support of which it is relied on. 
Its effect is no more than to exclude all 
proof oiher than the bill itself, when the 
matter to be proved is the contract embo- 
died in that bill. That is one thing, but 
itis quitea different thing tosay that the 
original debt is superseded by the bill, it 
being of the very essence of a negotiable 
instrument that it is buta conditional 
payment; in other words, it is a payment 
if the bill is paid, the suspension last- 
ing only co long as the bill is not orverdue, 
and ifthe bill has not been parted with when 
it becomes due and is dishonoured, the 
suspended rights revives. 

In the case of an invalid note there is not 
even a conditional payment, itheing a 
“worthless piece of paper:” see Cundy v. 
Marriott (13). The fallacy consists in 
ignoring this all-important attribute ofa 
negoliable instrument The observations of 
Sadasiva Ayyar, J., in Muthu Sastrigal v. 
Viswanatha Pandara Sannadhi (4, about 
the doctrine ofthe English law being in- 
applicable, fail, with all respect,to take 
note of the fact that the lawof negotiable 
instruments is not a part ofthe Indian 
legal system. The effect then of s. 91, 
Evidence Act, is merely to provide that 
the contract embodied in the bill- shall 
be proved bythe bill itself; but that does 
not meanor imply thatthe bill has either 
destroyed or superseded the original right 
for to hoid that it does would amount to 

(12) 98 Ind. Cas, 75; A IR 1926 Mad. 1148; (1926) 
M WN 757. 

(13) (1831) 1B & Ad, 696; 109 ER 945;9L JK B 
70; 35 RR416, 
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holding that the rule of evidence overrides 
4 well-settled principle of substantive 
aw. 

That s. 91 does not stand in the way of 
the lender falling back on the original 
loan, is explained in the judgment of 
Jenkins, C. J., in Krishnajz Narayan v. 
Rajmal Manikchand, (14) and a recent judg- 
ment of the Patna High Court, Dhaneswar 
Sahu v. Ramrup Gir (15), takes the same 
view. I mayin this connection usefully 
refer tothe criticism of Mulla andPratt of 
the objection based upon s. 91. They point 
out in their valuable comment on s. 30, 
Stamp Act, thatthe true answer tothe 
objection is that the note being a negotiable 
instrument, the law merchant treats it not 
as a contract butas potential cash and that 
this has been overlooked in some Indian 
decisions. Itis unnecessary to go so far, 
as, in my opinion, it would be safer to 
treat the bill asa contract but not hav- 
ing the effect of superseding the original 
right. The further note of the learned 
authors that the rule that a bill is 
regarded as a conditional piyment, is con- 
fined to what arein strict law negotiable 
instrnments emphasises the point under 
discussion. (Mulla and Pratts Indian 
Stamp Act (1930), Edn. 2, pp. 123 and 
124. 

The authority of Sheikh Akbar v. Sheikh 
Khan (16), where Qartb, C. J., has made 
a two-fold classification first, where there 
is a completed cause of action, as, for goods 
sold, and secondly, where the cause of 
action is the note itself, has been weakened 
by the subsequent decisions which have 
carefully considered that case. In Pra- 
matha Nath. Sandal v. Dwarka Nath (17), 
Petheram, CO. J., distinguished that ruling 
(and in fact dissented from it, though it 
is. not so stated) and the lender was 
allowed to sue on the implied contract 
arising from the loan. In Krishnaji 
Narayan v. Rajmal Manik Chand _ (14), 
already cited Jenkins, C. J., after observ- 
ing that the lower Court had taken “a 


needlessly technical view," refers to the 
judgment of Petheram, C. J., who he goes 
on to add, “had a wide experience and 


intimate knowledge of commercial law.” 
In that case again, the note having been 
inadmissible for want of a stamp, the 
lender was allowed to sue on the original 
consideration. The English ceases, of which 

(14) 24 B 360; 2 Bom. L R 25. 

(15) 111 Ind. Cas. 482; A I R1928 Pat. 426; 7 Pat 
845; 9P L T 471, 

(18) 7 O 256; 80 L R 528. 

(17) 23 O 85L o 
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Farr v. Price (18), is an instance, have 
been referred to ‘and relied on. I am 


aware that in some High Courts a different 
view has prevailed: (see, for instance, 
Nazir Khan v. Ram Mohan (19), which 
has departed from ihe earlier view long 
prevalent in that Court), but I have come 
to the conclusion that the correct rule 
based on true principle is that even 
where the loan isnot antecedent to, and 
independent of, the bill but is contem- 
poraneous with it, the lender, when the 
note turns out tobe invalid, can fall back 
upon the original contract, express or im- 
plied, arising from the loan. In the result, 
the lower Court’s decision is set aside 
and it is directed to return findings, after 
taking evidence, on the issues that arise 
in the case, within one month from the 
receipt by it of this order. Time for objec- 
tions, if any, is one week. The costs of 
the Civil Revision Petition are reserved. 

A.D, Order accordingly. 

(18) (100) 102 E R £2, 1 Kast 55;5 R R515, 

(19) 13$ Ind. Cas 37 A TR i931 All 183;53 A 


By (:931) A L J64, Ind, Rul. (1931) All. 627 
(F B). 
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Evidence—Disputed handwriting—Proof of—Judge 
should not take upon himself duties of hand-writing 
expert —Civil Procedure Code (Act V of 1908, 
0. XLI, r. 27, 3.111—Appeal—No lacuna in evidence 
as it stands—Summoning additional evidence in 
stage of appeal to compare documents—Legality of— 
a unders 151—Such evidence is to be eliminat- 
ed. 

The Judge should not take upon himself the duties 
of-a hand-writing expert or an expert of questioned 
documents but should form his judgment as to the 
genuineness or otherwise of a document after an 
intelligent perusal and appreciation of the evidence 
led by the parties. This evidence is subjected to the 
acid test of the cross-examination and other checks 
provided by law so that the Courts may be able 
to assess such evidence atits proper value. But if 
the Judge takes it entirely upon himself to examine 
the document and form an opinion about its gen- 
uineness in the privacy of his chamber, the party 
against whom he gives his decision is put at a 
considerable disadvantage ashe had no opportunity 
of cross-examining him. Barendra Kumar Ghose v. 
Emperor (1), Reg v. Harvey (2), Sarojini Dassiev. 
Hari Dass Ghose (3), J. C. Glastaun v. Sonaton Pal 
a) TI Chet Ram v. Jogi Ram (5), relied on. [p, 255, 
col. 

Where thereis. no lacuna in the evidence as it 
stands on the record, the Judge should not go gut 
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of his way tosummon additional evidence in the plaintif. The plaintiff's case, therefore, 
stage of appeal in order that he ‘lies bs ae aa was that, asihe son of Hira, he was the 
compare it with the documents relied upon by a owuerof the house. The trisl Judge held 
laintiff. Such a procedure is wholly erroneous an . Tle g 
A evidence so taken should be eliminated. In that the property sold by Budhe Khan 


es, the High Court will remand the case 
eee a 151, Civil Procedure Code with direction 
to dispose of the caseafter eliminating such evi- 
dence, Parsotim Thakur v. Lal Mohar Thakur (6°, 


relied aR- A from the decree of the Addi- 
tional District Judge, Sialkot, dated 
August 3, 1931, affirming that of the 
Subordinate Judge, 3rd Class, Sialkot, 
dated February 28, 1933. 

Mr. Barkat Ali, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

Judgment.— This appeal arises ont of a 
suit for declaration that the house in dis- 
pute is the plaintiff's property and cannot 
be attached in execution of a decree obtain- 
ed by defendant No. 1 against defendants 
Nos. 2and3 The following pedigree-table 
would be helpful in understanding certain 
features of the case :— 








NEK BAKAT 
Ek E 
{ 
Musammat 
nan ---- Budhi=Hira 
l 
Barkat Ali 
plaintif, 
Kh Bah ti Di 
an alaw in 
Sar dani (defendant 
No.3) No. 2,) 


£ Singh, defendant No. 1, brought 
a aut ib 1924, against defendants Nos. 2 
and 3 on the basis of a promissory note. 
Kartar Singh had the house in sult attach- 
ed before judgment. The suit ended in a 
compromise under which the house in ques- 
tion was’ mortgaged to Kartar Singh for 
a sum of Re. 5,500. In 1930 Kartar Singh, 
brought the present suit on foot of his 
mortgage. This suit was decreed and the 
house in suit was ordered to be sold in 
execution of the mortgage-decree. On 
March 18, 1932, Barkat Ali, plaintiff, in- 
stituted the present suit for the declara- 
tion noted above. On the pleadings of the 
parties the SAE sag issues were 

ial Court:— 

m A I, in dispute belong to the 


? . 
Pa T the suit collusive? 


laintiff estopped to sue?” 
Tho P aintifi relied upon a sale-deed 
dated July 18, 1877. According to this 
gale-deed Budhe Khan transferred tha house 


jn question in favour of Hira, father of the 


under the deed dated July 18, 1877, could 
not be presumed to be the same as the 
house in dispute; in other words he held’ 
that the identity of the house in dispute 
with the one covered by the sale-deed of 
1877 had not been established. He also 
held that the suit was collusive but there 
was no estoppel. He accordingly dismissed 
the suit. It would thus appear that no 
question regarding the genuinene:s of 
the sale-deed was raised before the trial 


Court and naturally no evidence was 
led either way. The plaintiff went up 
in appeal. The learned Additional Dis- 


trict Judge, after some preliminary remarks 
as to the conduct of the plaintiff, directed 
his whole attention to the sale-deed of 1877 
and certain rent deeds on which the 
plaintiff relied in su) port of his case and 
held that the sale-deed +s well asrent deeds 
were forgeries and, affirming the decree of 
the trial ( ourt, dismissed the appeal. The 
plaintiff has come up to this Court in cecond 
appeal. 

The argument on behalf of the plaintiff- 
appellant is that no specific ‘ssue was 
framed as regards the genuineness of the 
sale-deed and the rent deeds and, there- 
fore, no relevant evidence either’ of ordin- 
ary laymen or-‘of experts could be led by 
the plaintiff to prove the genuineness of 
these documents and that the Judge has 
held the documents to be forgeries simply 
asaresult of his own scrutiny. He has 
further taken exception to the Judge’s 
sending for the son of the scribe Allah 
Bakhsh and ordering him“ to produce a 
number of: documents supposed to have 


been written by Allah Rakha at 
different times in order to institute 
a comparison between those documents 
and the sale deed and the rent deeds 
in question. In my opinion the 


objections raised by the plaintiff-ap- 
pellant are well-founded. No issue was 
framed by the trial Court or by the 
lower Appellate Court as to the genuineness. 
of the documents in question and 
naturally the plaintiff could not give any 
evidence. He was apparently satisfied 
that the document being more than thirty 
years old, its genuineness would be pre- 
sumed under s. 90 of the Indian Evidence 
Act. The law as tothe proof of disputed . 
hend-writing has been the subject of many 
decisions and the weight of-authority seemg 


v 
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to be in favour of the view that the Judge 
should not take upon himself the duties of 
a handwriting expert or an expert of ques- 
tioned documents but should form his 
judgment as tothe genuineness or other- 
wise of a document after an intelligent 
perusal and appreciation of the evidence 
led by the parties. This evidence is sub- 
jected to the acid test of the cross-examina- 
tion and other checks provided by law so 
that the Courts may be able to assess such 
evidence atits proper value. But if thé 
Judge takes it entirely upon himself to 
examine the document and form an opinion 
about its genuineness in the privacy of 
his chamber, the party against whom he 
gives his decision is put at a considerable 
disadvantage as he had no opportunity of 
cross-examining him. f 

In this connection [ would refer to a 
very learned and authoritative pronounce- 
ment of Sir Lawrence Jenkins, O. J. in 
the well-known case of Barendra Kumar 
Ghose v. Hmpeior (1). The learned Chief 
Justice followed Regv. Harvey (2); where 
Mr. Justice Blackburn refused to allow a 
comparison to ke made without the help 
of experts. The learned Chief Justice laid 
emphasis upon the fact that for a Judge 
to form an opinion as to any hand-writing 
in the absence of expert evidence and 
without having invited or heard arguments 
from the Counsel on the point is not a 
proper course to pursue. This case, which 
I may be permitted to call the classical 
judgment on the subject, so far as India 
is concerned, was followed by a Bench of 
‘the Calcutta High Courtin Sarojini Dasi 
v. Hari Das Ghose (3). 

I may also refer to J. C. Glastaun v. 
Sonatan Pal (4), where a Bench of the 
Calcutta High Court observed that the 
practice of a Judge declaring whether or 
not a disputed signature agrees with the 
other signatures ot a certain person without 
the assistance of any evidence but merely 
on his own inspection, has been disapproved 
by experienced Judges in many cases. 
Ib is especially undesirable that the Judge 
should take upon himself the task cf com- 
paring signatures in order to find whether 
there has been a forgery in a case, when 
there is nothing on the record to suggest 
that the signature was alleged by any 
person to be forgery. 

(1)7 Ind. Cas. 359; 37 O 467 at pp. 502, 503: 140 W 
N 1114; 11 Or, L J 453. 

(2) (1869) 11 Cox O C 516. 

(3) 66 Ind. Oas. 774; 49 O 235 at pp. 244, 245; 34 O. 
L J 373; 26 O WN 113; AIR 1928 Cal. 12. 

(4) 78 Ind, Oas, 668; AI R 1925 Cal, 485. 
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There is alsoa decision by Tek Chand, 
J.. in a revision case Chet Ram v. Jogi 
Ram (5), where the Jearned Judge set 
aside the order of the Court below, hold- 
ing that a finding by a Judge as to the 
alteration of a figure in a bahi, based 
solely on his personal observation, and 
not upon the evidence of any expert or 
other evidence on the record, being based 
on no evidence is not final. 

The learned Judge, besides examining 
the sale deed of 1877 and the rent deeds 
himself, has sent for the son of Allah 
Rakha, the scribe of the sale deed of 1877, 
and ordered him to produce some docu- 
ments written by his father. He has put 
those documents before himself and, after 
comparing the writing of those documents 
with that of the sale deed in dispute, has 
come to the conclusion that the sale deed 
was written by Allah Rakha long ofter 
the date which it bears and was therefore 
a forgery. By thesame line of reasoning 
he has held the rent deeds also to be 
forgery. Now, the procedure adopted by 
the learned Judge i3 open to two objec- 
tions. In the first place, as I have already 
mentioned, the Judge has taken upon 
himself the role of a hand-writing expert 
by holding that the appearance of the 
documerits themselves indicated that they 
were forgeries. In the second place, he 
has summoned a witness, namely, the 
son of Allah Kakha with a number of new 
dosuments contrary to the provisions of 
O. XLI, r. 27, Civil Procedure Code, as 
interpreted by the most recent decision of 
their Lordships of the Privy Counvil in 
Parsotim Thakur v. Lol Mohar Thakur (6). 
There was no lacuna in the evidence as it 
stood on the record and the learned Judge 
went out of his way tosummon additional 
evidence in the stage of appeal in. order 
that he'may be able to compare it with 
the documents relied upon by the plaintiff. 
In my opinion the procedure adopted by 
the learned Judge was wholly erroneous. 
I therefore allcw the appeal, set aside the 
order of the learned Judge and remand 
the case under s. 151 of the Civil Procedure 
Code tothe District Judge with direction 
to write a proper judgment and dispose 
of the case according to law, after eliminat- 
ing the evidence of Allah Rakha and the 


(5) 127 Ind. Cas. 368; AIR 1930 Lab, 336; 31P L 
R 169; Ind. Rul. (1930) Lah, 864, f 
(6) 132 Ind. Cas. 721; 10 Pat. 654: AI RW3L P G 
143; 33 Bom. L R 1015; (1931)A L J $13:35 OW 
N 726; Ind. Rul. (1931) P O 209: 34 L W 76; 540 LJ 
1:12 P L T 683; (1931) M W N 929; 61 M L J 489; 56 
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documents which he was made to produce. 
It would, of course, be open to the Court, 
on a perusal of the pleadings and after 
hearing the parties, to frame a proper 
issue as to whether the documents relied 
upon by the plaintiff in support of his title 
were genuine or not. Ii this is done, as 
to which-I express no opinion whatsoever, 
then the parties shall be at likerty to 
lead relevant evidence of handwriting and 
other experts and the caseshall be decided 
on that evidence. Costs shall abide the 
result. 

N. Appeal allowed. 


; RANGOON HIGH COURT 
Civil Revision Application No. 470 of 1934 
February 19, 1935 
Donkey, J. 
YANKASAWMY— APPLICANT 
Versus 
SITARAM— RESPONDENT 

Promissory note—Denial by defendant—Burden of 
proof—Mere fact of defendant's going into witness 
box and calling some evidence— Whether sufficient for 
suit to be decreed, 

Where in a suit on a pronote, the defendant 
denies that he had promised to pay the plaintiff the 
sum named with interest, the burden of proof of 
the loan is on the plaintiff. From the mere fact that 
the defendant went into the witness box and called 
some evidence, the suit cannot be decreed unless the 
plaintiff proves the facts alleged by him, Hoe Moh 
v. I. M. Seedat (1), relied on. 

'C. R. A. from the decree of the Township 
Court, Kyauktan, dated October & 1934. 

Mr. A. H. Paul, for the Applicant. 

Mr. M. Eunoose for Mr. J. R. Chowdhury, 
for the Respondent. 


Order.—The plaintiff-respondent brought 
a suiton a promissory note against the 
defendant-applicant and one other defend- 
ant. The applicant alone defended the 
suit. The promissory note was for asum 
of Rs. 50, and was dated June 20, 1931. 
The allegation set up in the plaint was 

“That on June 20, 193), the defendants by their 
promissory note now overdue promised to pay to 
the plaintiff or order the sum of Rs, 50, bearing 
interest at 3 percent. per mensem on demand, and 
that the defendants had not paid the same. 

The defence of the present applicant was 
that about six years prior to the filing. of 
the suit he and his. co-defendant had 
borrowed a sum of Rs. 20 each from the 
respondent, and had made their thumb 
impressions on the piece of paper which 
now ‘constitutes the. completed promissory 
enote but which at the time was completely 
blank. “ He further alleged that soon after- 
wards he paid back his share of this debt 
amounting to Rs. 20, plus interest. Qon- 
sequently the defence was that. a loan of 
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Re. 40 had beèn taken, that the document 
now sued upon was signed as a receipt 
therefor and that this loan was time-barred 
by many years. The suit of the respondent, 
based on a promise to pay a sum of Rs. 50, 
made on June 20, 1931, was denied in toto 
yet at the hearing of this suit the plaintiff- 
respondent did not go into the witness box, 
nor did he call any evidence whatever. 
No attempt was made by him to prove the 
facts on which he relied. As the applicant 
had specifically denied that on the date 
in question he had promised to pay to the 
respondent the sum named with interest, 
the burden of proving the loan rested on 
the reepondent, and the admission of the 
applicant of his thumb impression on this 
piece of paper did not suffice to shift the 
burden on to him. The applicant, in fact, 
has not admitted a single one of the material 
facts on which the respondent’s case rested, 
and the respondent has not made any at- 
tempt.to prove any of these facts. It is 
clear that ifthe applicant had never ap- 
peared on the case as presented, the res- 
pondent’s suit must have been dismissed, 
and it cannot be decreed merely because 
the applicant has himself gone into the 
witness box and has called some evidence. 
Plainly, on the case as presented to the 
original Court, the suit of the respondent 
ought to have been dismissed. The case of 
Hoe’ Moh v. I.M. Seedat (1), is exactly in 
point. 

The learned Counsel for the respondent 
now asks that, if this is my conclusion, the 
casa may be remanded to the original Court 
in order to allow the respondent an oppor- 
tunity of proving his case, as he has not 
already done so owing to a misunderstand- 
ing by his Pleaderin the original Court of 
the actual position. I agree with learned 
Counsel for the applicant that, as the 
respondent has been given every op- 
portunity in the lower Court of proving 
his case and has failed to take advantage 
of the opportunity, it would certainly not 
be just now to give him another oppor. 
tunity when he finds that the decision is 
likely to go against him. This applica- 
tion is, therefore, allowed, the judgment of 
the decree of the Township Court of 
Kyauktan as against the applicant are set 
aside, aud the suit of the plaintiff-respond- 
ent is dismissed as against the applicant 
with costs in both Courts. Advocate’s feei 
this Court, two gold mohurs. ce 

N.. < - Application allowed. 
(1) 105 Ind.. Cas, 351 A. I. R, 1927 Rang. 319, 5°? 


ki e 


Y 


4935 


NAGPUR JUDICIAL COMMIS- 
S!ONER’S COURT 
Criminal Revision Application No.5 
_ of 1935 
March 18, 1935 
STAPLES, A. J. C. 

LOCAL GOVERNMENT— APPELLANT 
versus 


JIT SINGH— RESPONDENT 

Criminal Procedure Code (Act V of 1893), 
8. 416—Witness making contradictory statements in 
committing Magistrate's Court and Sessions Court 
—Prosecution jor perjury—When proper—Tests— 
Different statements made after an interval of tıme 
—Prosecution, propriety of —Penal Code (Act 
XLV of 1860), s. 193. ` 

It should not be laid down as a general rule 
that a witness is exempt from prosecution with 
regard to a statement made in the Sessions Court, 
differing from a previous statement made by him 
before the committing Magistrate, even though 
the subsequent statement is considered to be 
true, There may 
prosecuting the witness in many cases, should 
the: subsequent statement- be held to be true; 


but, where it is doubtful which of thetwo state-- 


ments is trueand where it may be held with some 
degrea of certainty that the subsequent statement 
is the falseone, a complaint for giving ‘false 
evidence should, as a rule, be made. Other 


matters, should of course be considéred, such as: 


any compulsion that may have been'brought to 
bear upon the witness in making either, 
statements; but where no compulsion has been 
shown, the Uourts should’ not refrain from making 
a’ complaint except for good reasons, Bajirao 
Balvant v. Emperor (1), not followed. 4 
Usually it would not be- expedieut to prosecute 
& witness who had made contradictory statements 
in the course of the same deposition, because 
the presumption is that the witness is trying to 
correct a false statement by his subsequent 
statement, and in such cases some locus paenitentiae 
should be given to the witness, but this does 
not apply where different depositions are re~ 
corded after an interval of time, Keramat- Ali 
v. Emperor (4) and Local Government v. Gambhir 
Bhujua (9), referred to. - 2s 
Or. Rev. A. against an order of the 
Sessions Judge, Hoshangabad (Miscel- 
lanéous Criminal: Case No. 1 of 1933), dated 
October 18; 1934, - © k 


Mr, V. Bose, for the Crown. 

_ Mr. J. K. Dikshit, for the Respondent. . 

Judgment.—This is an appeal by. the 
Local Government against the order of 
the’ Sessions Judge, Hoshangabad, 
missing an application by the 
Prosecutor under s. 4760f the Criminal 
Procedure Oode, for lodging a complaint 
against one Jit Singh” for perjury under 
B. < 193, Indian Penal Code. 
application was made with regard to two 
contradictory statements made by Jit 


Singh as a witness, one beforethe com- 


miting Magistrate and the other before 
the Sessions Judge. The Sessions Judge 
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dismissed the application on the ground 
that the statement made by the witness. 
before the committing Magistrate was 
false, that his statement made in the 
Sessions Court was true, and that on the 
principle laid down in Bajirao Balvant v. 
Emperor (1) in such acaseit would be. 
inexpedient to prosecute a witness. 

In deciding whether to make a complaint 
or not unders. 476 of the Criminal Pro- 
cedure Code, each case must of course 
be decided on its own merits, and. it is 
difficult to lay down any hard and. fast. 


general rule. At the same time some 
general principles may perhaps be laid: 
down. It should not be, I think, recog- 


nised as a practice mounting almost to 
law that a witness who has made a 
false statement before:a Uommitting Magis- . 
trate, and then . withdraws the statement, : 
makes atrue one before a Sessions Court, . 
should never be prosecuted. It isnodoubt. 
desirable that in the Sessions Court the 
truth should come out, and it is undesirable 
that a witnessshould, for the sake of 
avoiding a prcsecutionfor perjury, adhere. 
to afalse statement once made. Atthe 
same time a false statement made- 
upon oath is perjury,and it renders the wit-. 
ness liable to prosecution. The fact that he- 
subsequently withdraws the statement and. 
tells the truth, though it may minimise the 
offence, does not wipe it out, and the’ 
offence: of making a , false statement re-- 
mains. Inmy opinion, then, in a case of. 
this kind it should be considered on what: 
grounds the witness made the original 
false statement, or whether he was induced 
todo. so by fear, threats or compulsion., 
If, on theother hand he made the false: 
statement voluntarily. and deliberately; 
without any inducement or compulsion, the. 
factthathe subsequently withdraws it; 
should not give him complete immunity.. I. 
would refer inthis connection to the judg: 
ment of Sir Barnes Peacock, ©. J., in 
Queen-Empress v.Zumeerun (2). , . et 
Another point to be considered is that. it 
cannot always be supposed that.the.sub-. 
sequent statement is the true one; perhaps, 
more often it is the first. statement 
made before the Committing Magistrate that. 
is true, andthe subsequent | statement 
before the Sessions Judge that is false;, 
e. ga @ witness forthe prosecution who. 
has given evidence against the accused 


9 t 4 Sie te -- 6 
(1) 143 Ind. Cas. 747; A IR 1933.Nag, “P79; -Inde 
Rul, (1923) Nag. 182; 34 Cr. L.J. 649; (1933) Or. Qas. 


693. 
(2)6 W R Sdat p. 68 Or, 
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before the Committing Magistrate 1s won 
over by the accused and withdraws his 
formér statement atthe Sessions trial. With 
all ‘respect I think the judgment in Bajirao 
Balvant v. Emperor (1) goes on the sup posi- 
tion thatit is the subsequent statement 
that is always the true one, 
have pointed out, is far from being the 
case. Inthe present case the Sessions 
Judge has held that the first statement 
before the Committing Magistrate was false 
and "that subsequent statement in the 
Sessions Court was true; but this does not 
appear tohave been the view of the 
Sessions Judge whotried the case, and in 
my opinion the first statement made by 
Jit Singh before the Oommitting Magistrate 
was- the true one ard the subsequent 
statement made before.” the Sessions 
Judge was probably false. This is clearly 
& case, then, in which the witness should 
be, prosecuted for making contradictory 
Btatements, 


_’ Some of the cases relied upon by Niyogi, 
. J.O. in Bajirao Balvant v. Emperor (1). 


relate to witnesses - ‘who make contradic- 
tory statements in the course ot the same 
deposition. No doubt, strictly speaking, a 
Witness can be prosecuted for making 
such contradictory statements, and would 
refer in this connection to In the matter of 
Palani Palagan (3) but itis clear that a 
case of witness making contradictory state- 
ments in the course of the same deposition 
is different from a case of witness making 
contradictory statements inthe course of 
different depositions recorded at different 
times. Usually it would not be expedient 
to _prosecitté’ a witness who had made con- 
tradictory statements in the course of 
the same deposition, because the presump- 
tion ‘isthat the witness is trying to cor- 
rect a false statement by his subsequent 
statement, andin such cases some locus 
penitentiae should be given tothe wit- 
ness, but this does not apply where differ- 
ent'depositions are recorded after an 
interval of time. I would refer in thig 
connection to Keramat Ali v, Emperor (4) 
pad Local Government v. Gambhir Bhujua 


‘I am of opinion, then, that the view put 
forward in Bajirao Balvant v. Emperor (1) 
is too generally stated and that the matter 
is one in which there is scope for the 
“use of wise discretion by Courts, It should 


ONE as 

(4) 113 Ind. Cas. £42; 550132; A IR 1998 Cal. 
862; 8008. Lid 221, ae alas 
` (9) 103 1nd, Cas, 101; 23 NL R 35; AIR 1997 
189; 28 Or. LJ 645,” ' nae 
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not be laid downas & general rule that 4 
witness is exempt” from prosecution with 
regardto a statement made in the Sessions 
Court, differing from a previous statement 
made by him before the Committing 
Magistrate, even though the subsequent 
statement is considered to be true. ‘Chere 
may be good reasonsfor not prosecuting 
the witness in many cases, should the sub- 
cequent statement be held to be true, but 
where it is doubtful which of the two státe- . 
ments is true and where it may be held with 
some degree of certainty that the subsequent 
statement isthe false one, a complaint 
for giving false évidence should, as arule, 
be made. Other matters, it is true, should 


„of course be considered, such as any com- 


pulsionthat may have been brought to bear 
upon the witness in making either 
of the statements but where no compulsion . 
has been shown, the Court should: not 
refrain from making a complaint except - 


~ for good reasons, 


In. the present case I am of opinion that 
there are no such reasons, andin fact I 
consider that the witness has deliberately’ 
madea false statement without being 
under any compulsion. I, therefore, set 
aside the order of the Sessions Judge 
and direct the Sessions Judge to 
make a complaint under s. 476 of the Cri-. 
minal Procedure Code against Jit Singh for. 
giving false evidence. : 

N. Order set aside. 


: SIND JUDICIAL COMMISSIONER'S 2 


COURT 
Criminal Appeal Nos. 137, 141, 153 and 154. 
. - of 1933 . 
November 19, 1934 f 
Ferrers, J. C. AND O’Soniivan, À. J.O. | 
KUNDANLAL AND crHERs—APPELLANTS 
versus ` 


EMPEROR—Oprosite PARTY 

Criminal Procedure Code (Act V of 1898), ss, 257, 
21l—Accused applying for summoning witnesses — 
Magistrate’s duty —Accused submitting list of defence 
witnesses — Accused, uhen entitled to summon 
them, oa , 

Wrenan accused kas made an application for 
summoning witneeces the Magistrate must deal with 
the application and pass an order either granting the 
prayer or refusing it, Bhomar v. Digambar Q), 
followed, : : 

Where tlere has been filed a list of defence witness- 
es in the Magistrate's Court by the accused, . there 
is a compliance withthe requirements of s. 211, 
Criminal Procedure Cede, so faras the accused 
is concerned. He is therefore as of right, entitled 
to have the witnesses mentioned in the list summoned : 
in the absence ofa finding that they or- any of them: 


# for 12 months. 


1985 


were incladed in the list forthe purposa of vexation 
or delay or of defeating theends of justice. It is-a 
fundamental principle of justice that no person shall 
be condemned unheard and the Courts have always 
endeavoured to ensure that as far as possible defence 
witnesses shall be procured end an accused giver 
every chance of establishing his defence. Queen- 
Empress v.Shakir Ali (2), referred to, [p. 261, col. 


Messrs. Motiram Idanmal, Partabrai D. 
Punwani and Kazi Khudabux, for the 
Appellant. à 

Mr. Hatim B. Tyebji, for the Crown. 

Judgment.—These are four connect- 
ed appeals and it will ke con- 
venient for us to deal with them together: 
The appellants and one other were tried 
by the Additional Sessions Judge of 
Hyderabad for the offence of conspiracy to 
cheat and for other offences committed in 
_the course of such conspiracy. “They have 
been convicted for the conspiracy to cheat, 
but acquitted of the other offences. The 
conspiracy charge wasas follows: 

“That you Chabaldas son of Gordhandas Bhatia, 
Mirza Nazır Muhammadbeg, sən .of Karimbeg Lala 
Kundanlal, son of Surijmal, Syed Muhammad sor 
Muhammad Saeed, son of Saudagardin, and (5) Niaz 
Ahmed, son.,of Ohowdri Wali Muhammad, between 
the period ‘of the years 1929 to 1932 both inclusive 
in the Hyderabad District and elsewhere were 
parties to a criminal conspiracy to cheat by 
carrying on concerns known as All India GLuxmi 
Co., Ltd., The Under Writers Provident, Co., Ltd. 
and the Upper India Provident, Ltd., and thereby 
obtained monies from the public by subtle means, 
devices and false pretences; and you thereby com- 
mitted an offence punishable under s. 120-18 read 


p 


_ with s, 420, Indian Penal Code,” i 


The appellant Kundanlal was sentenced 
to undergo five years’ rigorous imprisonment 
and to pay a fine of Rs.5,000 or in default, 
to undergo further rigorous imprisonment 
The appellants, Chabaldas 
and Mirza Nazar Muhammad, have re- 
ceived similar sentences. The appellant, 
Muhammad Syed, was sentenced to two 
years’ rigorous imprisonment and to pay a 
fine of Rs. 1,000 or in default, to undergo 
rigorous imprisonment for six months. The 


case was one of importance and the 
trial lasted for some considerable 
time. In view of the manner in 


~ which we propose to dispose of this appeal, 


it is unnecessary to discuss the facts. They 
are set forth at considerable length in the 
judgment of the learned Additional Ses- 
sions Judge who tried the case with care, 
Two preliminary points have been raised. 


The first is to the effect that the commit- 
tal is badinlaw. It is contended that the 
Committing Magistrate, Mr. Agha, had been 
especially empowered under s. 30, Criminal 
‘Procedure Code, to try the case and had 
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power to impose sentences up to seven years’ 
rigorous imprisonment. Whilst the case 
was being tried Mr. Agha was suddently 
transferred, and for that reason, apparently, 
committed the case for trial to the Sessions 
Court of Hyderabad. The charges upon 
which he committed the accused were not 
exclusively triable by a Court of Session, 
It was contended, therefore, that since M: 
Agha could have inflicted an- enhanced 
sentence, his ground for committing the case 
was obviously not that contemplated by 
s. 254, Criminal Procedure Code, which 
empowers a Magistrate to make a commit- 
ment in any case in which in his opinion, >- 
he could not adequately-punish the accused. 
In other words, it -was argued that- there" 
are only two sets of circumstances under 
which a case may be committed to a Court 
of Session: (a) where the offence with 
which the accused is charged, is exclusively 
triable by a Court of Session and (b) where 
in the opinion of the Magistrate he is unable 
to inflict an adequate sentence. Neither 


-of these conditions ‘existed in this case and 


f to secure 


therefore the commitment is bad. 

This first preliminary ground was, however, 
not pressed and eventually dropped. It is 
not, therefore, necèssary' to consider the 
matter further. Had the point been press- 
ed, the appellant might have been face 
inter alia, with the difficulty that an objec- 
tion was not taken at the earliest stage, that 
is tosay at the time the Magistrate was 
committing the appellants. The second 
point raised is that the Court below acted 
illegally in not summoning on behalf of 
the accused certain defence witnesses of 
which lists had been submitted by the 
appellants. We intend to dispose of the 
appeal on this preliminary point. i 

As already indicated the Committing 
Magistrate was at thə time of his transfer 
in process of trying the case himself. This 
would be under the provisions of Ohap. XXI, 
Criminal Procedure Oode. A charge had 
been framed and further cross-examindtion 
of the prosecution witnesses after the charge 
was in progress, that is to say, the stage 
contemplated by the first part of s, 236, 
Criminal Procedure Code, had been reached. 
An application on behalf of the appellans, 
Kundanlal, fled on December 15, 1939, 
requested the Court to summon some fifty- 
nine persons as witnesses for the defence. 
This application was made under s. 257, 
Criminal Procedure Oode, and had been 
filed slightly earlier than was actually- 
necessary in order to give the Oourt time 
the presence of a number of 


260: 
witnesses who were: resident outside Sind. 
The learned Magistrate did not dispose of 
the application in the manner contemplated 
by e.. 257 which lays down that he shall 
issue process for compelling the attendance 
of any witness for the purpose of examina- 
tion'or cross-examination or tha production 
of any document or other thing unless he 
considers that such application should be 

. refused on the ground that it was made 
for the purpose of vexation or delay or for 
defeating the ends of justice. He neither 
granted the application nor rejected it 
either .wholly or in part on the grounds 
mentioned in e. 257, Criminal Procedure 

Code. He passed instead. the following 

. order: ove 

“A number of public servants have been cited to 
be called. Ere I call them, I should like to be 
satisfied how their. evidence is necessary in the 
ease. For this purpose: the list is returned, to 
be returned. with the accused's Pleader’s remarks 


on the point I. want elucidated or elimination of 
the names of such persons from the list.” 


It. would appear though the order men- 
tions that the list “is returned,” it was in 
fact not given back to the accused or not 
taken back by.them. Itisstill on the record 
of the Committing Magistrate’s Court which 
is before us here, and appears to have been 
theresince it .was filed. It was pointed out 
in Bhomar v. Digambar (1), when an accused 
has made an application for summoning 
Witnesses the. Magistrate must deal with 
the application and pass an order either 

: granting the prayer or refusing it. For the 
reasons already mentioned the Magistrate 
committed the case tothe Court of Session 
at Hyderabad, and this took place on Janu- 
ary 17, 1933. 
` The trial commenced. before the Addi- 
tional Sessions Judge, on March 13, 
1933.. On April 28, 1933, another applica- 
tion was . filed on behalf of the 
appellant Kundanlal to summon twenty, 
eight defence witnesses. On this applica- 
tion the learned Additional Sessions Judge 
asked .Kundanlal’s Advocate to say whe- 
ther. he treated the application as one which 
should have been filed before the Magis- 
trate, presumably meaning under s. 21), 
Criminal Procedure Code, or as an applica- 
tion under s. 291, Criminal Procedure Code, 
The learned Advocate replied that he relied 
upon both sections. He was thereupon 
asked to state how the evidence of each 
witness was relevant. He replied ihat this 
he weuld do after the provisions of s. 290, 
Criminal Procedure Code, has been com- 
plied with, The learned Additional, Seg- 
"(1) 6.0 W N 548,. 
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sions Judge, then passed no final ordér- 
on the application. On May 22, 1933 
another application was filed on behalf of 
Kundanlal as a sort of a reminder that, 
the witnesses whose names had already 
been mentioned should be summoned. On 
this other application the learned Judge 
reserved his final orders giving reasons for 
having done so. These reasons are more or less 
in consonance with what he had already said 
on the application of April 28, 1933. On the 
May 29 still another application was prefer- 
red tothe learned Additional Sessions Judge, 
andthis purported to disclose what each 
defence witness sought to be summoned 
would depose to. ae 
_ On June 380, 1933, the learned Additional 
Sessions Judge passed a long and consi- 
dered order refusing tosummon any defence 
witness on behalf of any ofthe accused. = 
With reference to the appellant, Kundanlal, 
the gist of his order was that Kundanlal had 
failed to take advantage of the opportuni- 
ty he had had under s. 211, Criminal Prc- 
cedure Code to get his defence witnesses sum- 
moned through the Committing Magistrate; 
that he therefore was covered by a. 291 
which empowered the Sessions Court to go - 
into the question of whether the evidence 
of the witnesses sought to ke taken was 
material . and relevant, that. Kundanlal 
had adopted an obstructive -attitude 
in refusing to disclose at the right stage 
what his witnesses had to say. With 
reference to ihe defence witnesses of the 
remaining appellants the order of the leain- 
ed Judge is not clear. He says: 

. “The case of the other accused ig on the same foct+ 
ing; and although they have stated briefly the points 
on which each defence witness was sought, to be 
examined, 1 do not propose to exercise my discretion 
in their favour because of their refusal to carry out 
the orders of the Court in case I made an order for 
deposit of expenses.” 

“ It would appear that the other appellants 
put in applications from jail about the 
beginning of May 1933, submitting lists of 
defence witnesses and details as to thé 
points upon which those witnesses would 
depose. No order was apparently made at 
that time either granting the applications. - 
on any terms whatscever orrejeciing them. 
Jt is not manifest therefore how the learn- 
ed Judge was justified in eventually turn- 
ing down tke applications cn the ground 
apparently that the appellants were likely 
to refuse to carry out the orders cf the 
Court in respect of the depositing expences; 
It appears. to us that the whole difficulty 
has arisen in the Committing Magistrate's 


Gourt by-the failure of the learned Magis- 
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trate to pass an order on the original ap- 
plication of Kundanlal of December 15, 
1932. That failure was we think likely to 
have confused the appellants as to their 
exact position and thereby possibly pre- 
judiced them. 
` The question of the summoning of the 
defence witnesses in this case is to be 
considered with reference to Chap. XVIII, 
Criminal Procedure Code. There has been 
filed a list `of defence witnesses in the 
Magistrate's Court by the appellant Kun- 
danlal. This was, we consider, a compliance 
with the requirements of `s. 211, Criminal 
Procedure Code, so far as Kundanlal is 
concerned. He was therefore as of right, 
entitled to have the witnesses mentioned 
in the list. summoned in the absence of a 
finding that they or any of them were in- 
“eluded in the list for the purpose of vexation 
or delay or of defeating the ends of justice. 
Regarding the other appellants we think 
that in the particular circumstances of this 
case; it would have keen preferable to 
have summoned their witnesses even though 
no list had been submitted in the Magis- 
trate’s Court. It is a fundamental princi- 
ple of justice that no person shall be con- 
demned unheard and the Courts have always 
endeavoured to ensure that as far as pos- 
sible defence witnesses shall be procured 
and an accused given every chanceof 
establishing his defence. As was observed 
by Edge, C. J., and Blair, J., in Queen- 
Empress v. Shakir Ali (2): 
“The Sessions Judge may in discretion cause any 
witness to be summoned for the accused on an applica- 
tion made during the trial-and he is bound to 


procure the attendance of such witnesses if he consi- 
ders their evidence may be material.” 


It must be borne in mind however that 
these remarks are always subject to the 
qualification that the attendance of the 
witnesses is not being sought for the pur- 
pose of vexation, delay, or defeating the 
ends of justice. Having given the matter 
our careful consideration, and in view of 
what has happened, we set aside the convic- 
tions and sentences of all the appellants. 
It has been urged upon us that we should 
not order the re-trial of any of the appellants. 
In view, however, of the nature of the offence 
and the sentences which have been imposed, 
weare unable, to concede to this, in the case 
of the appellants, Chabaldas and Nazar 
Muhammad. After the filing of the appeal, 
the appellant Iundanlal, has died. It ia 
obviously impossible therefore to order 
him to be re-tried. 


The appellant, Muhammad Syed, was 
(2)19 A $02; A W N 1897, 134. l 
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apparently arrested about February 1932, 
and has been in custody ever since, first 
as an under-trial prisoner and later from 
his conviction in June 1933, as a convicted 
person, that isto say he has already been 
in jail for approximately two and a half 
years. He has received a substantive sen- 
tence of two years, and a further ‘sentence 
of six months in default of the payment of 
Rs. 1,000 fine. We do not consider that in 
the interests of justice he should be re-tried. 
We direct, therefore, that he should’ be set 
ab liberty. With regard to appellants 
Chabaldas and Nazar Muhammad,’ we 
direct their re trial from the stage at which 
‘the learned Additional Sessions Judge 
refused to summon their defence witnesses, 
‘and we direct that any application filed by 
them for the summoning of witnesses. shall 
‘be granted I due regard being had to ‘the 
principles laid down inthe second proviso 
to e, 216, Criminal Procedure Code. 

Chabaldas and Nazar Muhammad have 
also been in jail since February 1932, and 
have been incarcerated as convicts since 
June 1933. The period they have been in 
jail will have to be taken into consideration 
by the trial Judge in case of their conviction. 
“An application for bail has been made 
on behalf of these two appellants, ‘but this | 
is a matter entirely for the trial Court. 

D. Order accordingly. 3 





MADRAS HIGH COURT 
Appeal Against Order No. 124 of 1932 
January 21, 1935 a 
BEASLEY, O. J. AND CORNISH, JJ. 
Tar PRESIDENT or Tras BOARD or ` 
COMMISSIONERS ror Tas HINDU 


RELIGIOUS ENDOWMENTS, MADRAS 


—APPELL4NT 
versus 
NAGARATHINA MUDALIAR anp 

3 OTHERS— RESPONDENTS 
` Madras Hindu Religious Endowments Act (II of 
1927), ss, 69, 70, 9 (1l)—Kattalai attached to temple, 
wheiher specific endowment—Order by Board for 
contribution from trustees of kattalai—Legality— 
Duty of Court to éxecute order, 

A kattalai attached toa tèmple is a religious endow- 
ment within the meaning of 5.9 (11) of the Madras 
Hindu Religions Endowments Act{II of 1997) and that 
being so, 8. 70 (1) authorises the Board to assess the 
trustees of a kattalai and sub-s. 2 of that section 
enables the Board, having so assessed the trustges, to 
recover the amount so assessed by means of execu- 
tion proceedings. The Executing Court cannot, there- 
fore, refuse to execute an order for contribution 


-made on the trustees of a separate kaitalai attached 


to a temple, > 
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_ Appeal against the order of the District. 
Court of West Tanjore dated Octoker 29, 
1931, in E. P. No. 143 of 1930. 

Mr. P.V. Rajamannar for Mr. P. Ven- 
kataramana Rao, for the Appellant. 

Mr. T. K. Subramania Pillai, for the 

„Respondente. . 

- Beasley, C. J.—This isan appeal from 
an order of the District Judge of West 
Tanjore 
No. 143 of 1930, filed by the President of 
‘the Board of Ccmmissioners for Hindu 
Religious Endowments, Madras, against the 
` respondents here who are the trustees of 
- a separate kaitalai attached to a temple. 

They are what is known as kattalaidars. 
The appellant purporting to act under s. 70 
‘of the Madras Hindu Religious Endow- 
‘nents Act (II of 1927) filed the Execution 
Petition to recover the amount stated there- 
‘in, which, according to the appellant, is the 
‘share of the contribution to ke made by 
the kattalai 1o the Madras Hindu Religious 
Endowmenis Board under s. 69 of the 
rame Act. It was contended before the 
learned District Judge that the appellant 
acted without jurisdiction in assessing the 
‘respondents with this contribution and the 
learned District Judge upheld that con- 
tention. Dealing with s.69 he was of the 
‘opinicn that a seperate katialai attached to 
a temple dces not come under that section 
and he accordingly dismissed tke Exect- 
tion Petition. Hence this appeal; 

“The argument put forward cn kehalf 
cf the appellant is that, in view of deci- 
sions of this High Court, the Executing 
Court had no power to go behind the 
cecree which it had before it for execution; 
and it has also been held that sub-s. (2) to 
£. 70, makes such an order cf the Board a 
decree, Secticn 70 (2) says: 

. “The Court shall, on the application of the 
President of the Board of Committee, recover the 


amount as if a cecree had been passed for the 


amount by the Court ageirst the religious endow- 
ment concerned.” 


‘Lhe earlier part of the sut-section reads: 

‘Such trustee eball, within three months of his 
receipt of such notice or within euch further time as 
‘may be granted by the Board cr Ccmmittee ray out 
of the funds of the math or temple ccncerned the 
amcunteo demanded to ihe President of the Board 
or Committee, as th 
authorieed by him.’ 

To see what the notice therein is, cne has 
‘to turn tor. 70 (1) which reads as follows: 
“ “The costs, expenses and contributions payable 
under ss. €8 and 69 shall be aseessed on and notified 
to the trustee of every math and temple in the pre- 
scribed manner. 
„` Where the contribution or a portion of the ccniri- 
‘buticn Fas to be paid by a specific endowment the 


© cage may be, or to any pereon 


dismissing Execution Petiticn. 


same shall be assessed on and notified to the trustee 
of the specific endowment also.” 


It is argued on behalf of the respondents 
that the latter part of s. 70 (1) does not 
enable the Board or the Committee to 
proceed against them under sut-s. (2) of the 
same section and that all that that provides 
for is a notification to the trustee, of a specific 
endowment of the contribution which he 
has to make to the temple itself; and it is 
argued that no reference whatever is made 
in s.69 which provides for the annual con- 
tribution-from the endowments to the Board 
to any contribution to be paid directly by 
any specific endowment. In my view, this 
contention cannot be upheld. It was neces- 
sary to putit forward for the purpose of 
satisfying us that this was a matter 
in which the Executing Court had the 
right to dismiss the Execution Petition ~ 
by reason of the fact that on the face 
of it the appellants had no jurisdiction 
whatever to pass the ‘decree’, which 
the Executing Court had before it. In 
my view, the contention put forward by the 
respondents is wrong. The contention that 
there is no direct liability from the trustee 
of any specific endowment towards the 
Board appears to me to be fallacious; and 
if that contention were upheld, the latter 
part of s. 70 (1) would be entirely mean- 
ingless. It is difficult to imagine why that 
provision has been inserted unless the 
trustees of the specific endowment were 
intended to become directly liable to the 
Board. Having. been assessed and notified, 
it seems to me that the Board is entitled to 
proceed under suk-s. (2) of the same section 
in execution. The contention that ‘religious 
endowment’ which appears in the last line 
of that sub-section dces not refer to 
kattalais and specific endowments of that 
nature cannot seriously be urged in view 
of the recent decision of a Bench of this 
High Court consisting of Ramesam and 
Venkatasubba Rao, JJ. in Vythlinga Pan- 
darasannadhi v. Ranganatha Mudaliar (1), 


where it was held that a kattalai is a 


s. 9.(11) of the Act. That being so, it seems 
to me quite clear that s. 70 (1) authorises 
the Board to assess the trustee of a specific 
‘endowment and sub-s, (2) of that section 
enables the Board having so assessed the 
trustee to 1ecover the amount so assessed 
by means of execution proceedings. It is 
admitted here that the kattalai in ques- 
tion is a specific endcwment and that the 

(1) 150 Ind. Cas 448; 66 M LJ 98; (1933) M W (N 
eria R 1934 Mad. 126; 29 L W 205; 57 M 362; 6 

s 4 
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respondents are the trustees thereof. This, 
in my view, concludes the matter. The 
position, therefore, was that the Executing 
Court had before it a decree which it was 
bound to execute. On the face of it there 
was nothing which showed that the Board 
had acted without jurisdiction in making 
the order upon the respondents which has 
the effect of a decree. It is only in cases 
where a Court has passed a decree which it 
obviously has no jurisdiction to pass that it 
can even faintly be argued that an Execut- 
ing Court can refuse to execute a decree 
which it has before it. 

For these reasons the order of the lower 
Court must be set aside and the appeal 
allowed with costs. 

Cornish, J.—I agree. 

Appeal allowed. 


BOMBAY HIGH COURT 
Civil Revision No. 492 of 1932 
November 29, 1934- 
BROOMFIELD, J. 
KALEKHAN MAHMADKHAN— 
ig en 

ersus 


“KARIM REHMAN MALIK-—OPPONENT 

“Mussalman Wakf Validating Act (XLII of 1923), 
s. 10—Proceedings under, if can be regarfed as 
ordinary criminal proceedings—District Judge, if has 
power to impose fine under s. 10. 

The scheme of the Mussalman Wakf Validating 
Act is opposed to the view that proceedings under 
s. 10 of the Act are to be regarded as ordinary crimi- 
nal proceedings and rather suggests that the Act is 
to be administered throughout by the only Court 
contemplated by the Act,i. e., the one defined in 
s. 2 (b). The District Judge is the authority who 
çan take proceedings under and enforce s. 10 of the 
Actand he is the proper authority to impose the 
penalty provided for by s, 10 in respect of certain 
duties enjoined by the Act. Nasrullah Khan v. 
Wajid Ali (2?) and Nasrullah Khan v. Wajid Ali 
(3), relied on. Ali Mahomad v. Emperor (1), dis- 


tinguished. 
O. Revn, against an order of the 
District Judge, Broach, ia Miscellaneous 


Application No. 9 of 1933. 

Mr. R. G. Naik, for the Applicant. 

Mr. H.D. Thakor, for the Opponent. 

‘Order.—The question for decision is 
whether the District Judge has power to 
impose a fine under s. 10, Mussalman Wakf 


‘Validating Act XLII of 1923. The section 


issilent astothe tribunal by which the 
penalties therein referred to are to be 
imposed. It merely says that .any person 
who does certain things is punishable with 
fine which may extend to Rs, 500, or in the 
case of a second subsequent offence with 
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fine which may extend to Rs. 2,000.. In 
the present case the District Judge after 
holding an inquiry under the Act and 
finding the present applicant guilty of 
furnishing false accounts has. “{m posed. a 
fine of Rs. 50. The applicant comes to, 
this Court in revision and the argument 
put forward on his behalf is that the. 
offences referred to ins. 10 can only be 
tried by a Magistrate and not by the 
District Judge. Forthis proposition reli- 
ance is maily placed on a decision of the 
Judicial Commissioner's Court in Ali 
Muhammad v. Emperor (1). What was 
actually heldin that case was that. the 
City Magistrate, Karachi, had jurisdiction 
to deal under s. 10 with a breach ofthe 
provisions of the Act. But the reasoning 
adopted would, I think, tend to show that 
the Magistrate had exclusive jurisdiction 
‘and that the District Court could not 
have imposed a penalty under s. 10. 
Briefly the line of reasoning is this. The 
word “offence” appears in s. 10. “Offence” 
is defined in the Oriminal Procedure 
Code. There is no reason to suppose that 
it was intended to have a different mean- 
ing in this Act than in the Criminal 
‘Procedure Code and, therefore, according 
tothe view taken by the learned J udges, 
the proceedings under s.10 must be. re- 
garded as ordinary criminal proceedings. 
Reliance was placed on s. 29, Criminal 
Procedure Code which provides that when 
any Court is mentioned under any other 
law as the Court for trial an offence 
under that law shall be tried by such Court, 
But where noCourt is mentioned it may 
be tried by any Court constituted under 
the Code by which the offence is shown 
in Sch, IL to be triable, .In the Mussal- 
man Wakf Validating Act there is a 
definition of “Court” in s. 2 (b), It means 
as a rule the Court of the District Judge 
put in s. 10 itself, as I have said, the 
word “Court” does not appear. 

The learned District Judge before whom 
this decision was cited distinguished it on 
the ground that it merely decided that “a 
Magistrate had jurisdiction to try an offence 
under s. 10and did not decide that the 
District Judge had no jurisdiction, That 
I think, is not’ a very convincing ground 
of distinction. But he has also referred 
toa decision of the Allahabad High Court 
in Nasrullah Khan v. Wajid Ali (2),° and 


(1) 105 ‘Ind. Cas, 666; A I R 1928 Sind 43; 23 
Or, L J 954; 22 S LR 14l; 9 A T OrR 142, 
: (2) 118 Ind. Oas. 117; ATR 1930-All. 81: 52° A 161; 


“Ind. Rul. (1929) All. 925; (1930) AL J 233, 
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there is another case of the same High 
Court a decision between the same parties 
in Nasrullah Khan v Wajid Ali (3), These 
cases support the view which the learned 
District Judge has taken, In the former 
case, Nasrullah Khan v. Wajid Ali (2), it 
was assumed rather than decided that the 
District Judge has jurisdiction to impose 
a penalty under s.10. In Nasrullah Khan 
v. Wajid Ali (3), however the point actu- 
ally arose for determination and it was 
held that the District Judge is the autho- 
rity who can take proceedings under and 
enforce s.10 of the Act. Pullan, J. says 
at p. 476* that the District Judge is in 
his opinion the only person who can take 
proceedings under the section. He has 
not given reasons for this view but Nia- 
matullah, J. who took the seme view, 
though ashe says, with some hesitation, 
considers that the argument in favour of 
it is that the whole scheme of Act LXII 
of 1923 suggests that the District Judge 
is the proper authority to impose the 
penalty provided for by s. 10 in respect of 
certain duties enjoined by the Act. The 
point is one of some difficulty, but’ with 
respect I agree with the conclusion arrived 
at by the High Court of Allahabad, I aleo 
am of opinion that the scheme of the Act 
is opposed to the view that proceedings 
under s. 10 areto be regarded as ordinary 
criminal proceedings and rather suggests 
that the Act is to be administered through- 
out by the only Court contemplated by the 
Act, 1. ¢., the one defined in s, 2(04 I, 
therefore, see no reason to interfere and 
. -dismiss this applicaction with costs, l 
N. Application dismissed. 


. (3) 136 Ind. Cae. 812; A 1 R 1932 All. 362: 54 A 
475, (1932) A L J 262: Ind. Rul. (1932) All 244. -~ 
— Daoa nt BA A 1 BO anaman, 
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MADRAS HIGH COURT 
City Civil Court Appeal No. 23 of 1932 
: March 27, 1934 
BEASLEY, O. J. AND VARADAOSARIAR, J. 
RATHAN CHAND KUMAJI-~ PLAINTIF — 
APPELLANT 
versus 
AMICHAND AND otsres—Derenpants 
; — RESPONDENTS 
Parinership— Suit for accounts—Ccmmissioner’s 
report—Decree—One partner remaining ex parte 
filing suit for amount due to him—Maintainability 
of sujt—Limitation—Costs—Limitation Act (IX of 
1908), Sch. I, Art. 106. 
In a suit for partnership accounts, the plaint prayed 
that “the usual partnership accounts be taken, the 
total amount of profits earned in the business be 
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ascertained and the amount due to'the plaintiff for 
his share of the profits be also ascertained.” 
The Oommissioner filed a report determining the 
amount due to the various partners who accepted 
it and the plaintiff was granted a decree in terms 
of the report. Subsequently, a party defendant in 
the action who remained ex parte not having 
appeared in the suit or before the Commissioner 
or at the final judgment, filed a suit for the amount 
which, as per the accounts then taken, the Com- 
missioner found he would be entitled ; 

Held, that the right to sue for enforcement of 
rights declared in a former judgment or decree is 
not restricted to cases where the former judgment 
or decree fixes a definite amount as payable by one 

arty to another but the rightsof the parties had 
beon declared by the ;former judgment and that 
the suit was not governed by Art. 106, Limitation 
Act. i 
` Held, also, that the plaintiff in the subsequent 
suit could not be awarded costs so far as the 
first Court was concerned, as he should have asked 
for decree for amount due to him in the first suit 
but. asthe first Court liad dismissed the suit, he 
had no alternative. but to come upon appeal~ and 
hence he was entitled to costs of the appeal. 


O. C. C. A. against the decree of the City 
Civil Judge, Madras, in O. S. No. 638 of 
1930. 

. Messrs. T. M. Krishnaswamy Ayyar and 
R. Thirumalathathachariar, for the Appel- 
lant. 

Messrs, C. S. Venkatachariar and T.G., 
Raghavachariar, for the Respondents. 

Judgment.—Defendants Nos. 1 to 3, 
one Jagarupchand Kumaji and certain 
others were carrying on a partnership busi- 
ness«which admittedly came to an end 
in October, 1925, on the death of Jagarup. 
The plaintiff claims to be an undivided 
brother of Jagarup, and as such, entitled 
to his share of the partnership assets. The 
present suit is framed in the alternative 
in view of what happened in a former 
suit. Original Suit No. 62 of 1927 on the file 
of the City Civil Court. To elucidate the 
contentions raised before us, itis neces- 
sary to refer in some detail to the nature 
and course of that litigation. Samrath- 
mull, the present defendant No. 3, was 
the plaintiff therein and he sued his part- 
ners and the present plaintiff who was 
impleaded as defendant No. 3. The plaint 
prayed that 
“the usual partnership accounts be taken, the total 
amount of profits earned in the business be ascer- 


ained and the amount due to the plaintiff for 
his share of the profits be also ascertained.” 


__ Defendant No. 3, i. e., the present plaint- 
iff, did not appear and there was some 
contest only between Samarathmull and 
defendants Nos. 1 and 2 as to the quantum 
of the former’s share. and certain minor 
matters. These questions were adjusted 


by a raji between them. The Court there- 
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upon passed a preliminary decree direct- 
ing accounts to be taken under the fol- 
lowing heads: (1). An account of the 
credits, property and effects now belonging 
to the plaint partnership : (2) An account 
of the debts and liabilities of the said 
partnership; (3) An account of the pro- 
fits and loss of the business of the part- 
nership. The Commissioner in due course 
submitted a report to which plaintiff's 
Counsel took objections that it did not 
determine the amounts due to the other. 
partners in the firm. This objection was 
held to be valid as “those amounts must 
be specified in any final decree thatmay 
be passed.” The Court accordingly refer- 
red the matter back to the Commissioner 
“requesting him to determine the amounts 
due to the various partners.” In the 
amended report submitted by the Commis- 
sioner he stated that defendant No. 3 
(present plaintiff) was entitled to Rs. 3,830-7-0- 
but he added that defendants Nos. 3, 4 
and 6 in that suit had drawn further 
sums from the partnership firm subse- 
quent to the close of the last partnership 
year. On receipt of this report, the Court 
passed judgment in the following terms : 
“The Commissioner has now sumitted an amend- 
ed report, Defendants accept the report; plaintiff 


filed objection to it but has withdrawn his objec- 
tions.” 


One of the questions argued before us 
relates to the effect of this portion ofthe 
judgment. The judgment then proceeds 
to say that there will be a declaration as 
prayed for in the plaint and a decree 
for Rs. 1,380-14-1 in favour of the then 
plaintiff and against defendants Ncs, 1 and 
2 who were in possession of the assets of 
ths firm. As the present plaintiff did not 
appear in the suit, he did not appear 
before the Commissioner or at the final 
judgment. It is admitted that on the 
abore report of the Commissioner defend- 
-ant No. 3 in that suit could, if he so chose, 
have asked for a decree in his favour 
for the amount that may be found pay- 
able to him as representing his brother's 
share of the partnership assets. Unfortu- 
nately he did notdo so. We cannot agree 
with the learned City Civil Judge that 
because the present plaintiff did not ap- 
pear before the Commissioner or before 
the Court, he would not be bound by the 
result of the accounts taken by the Com- 
missioner and accepted by the Court ; nor 
can we concur in his further inference 
that the present plaintiff cannot claim to 
take advanjage of what happened in that 
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suit. He was certainly a party defendant 
to the action though ex parte and ‘it has’ 
not been disputed that so far as it wasi 
necessary to take the accounts in that 
case for -the purposes of giving a decree 
to the plaintiff for the amount found pay- 
able to him; the accounts taking will be 
binding upon all the parties whether 
they appeared or not. It must also be 
remembered that the accounts of a part- 
nership can only be taken and must be 
taken once for allin a suit to which all 
the partners or their representatives are 
parties, and the law does not contemplate 
successive suits for accounts taking at the 
instance of the various partners. Indeed this 
is one of the very objections taken by de- 
fendant No. 1 in‘his written statement. 

It has been conceded before us that 
the second prayer in the present- plaint, 
viz., for taking the accounts of the dis- 
solved partnership can be successfully met 
by the plea of limitation. The question 
for consideration, therefore, is whether this 
plaintiff who has not availed himself of 
the opportunity which he had in the former 
suit to ask for a decree in his favour, 
can now sue forthe amount which, as per 
the accounts then taken, the Commissioner 
found he would ke entitled to. It is con- 
tended for the appellant that the claim 
now made is analogous to one arising out 
of an adjustment of partnership accounts 
as between the partners and reliance is 
placed on Jalim Singh v. Chunee Lal, 11 
Ind. Cas. 540 (1). We are unable to accept 
this as atrueanalogy because where there 
is such adjustment, the subsequent claim 
resis upon a fresh contract between the 
partners. It is next argued that this isa 
claim for an amount found due to defend- 
ant No. 3 in the former judgment but not 
embcdied in a decree and the decision 
reported in Ramaswamy v. Muthayya Chetty 
(2) was called in aid; but that case does 
not carry the appellant to the length re- 
quired by the facts of this case. It is true 
that where a former suit endedin adec- 
laratory judgment and ‘the decree was not 
framed in an executable form, a suit will 
lie to enforce the rights so declared and 
such a suit will be governed by Art. 122, 
Limitation Act. In the case in Ramaswamt 
v. Muthayya Chetty (2) the decree itself 
declared the right to a specified amount 
and the subsequent suit was instituted fôr 
the recovery of that amount. Similarly in 


(1) 11 Ind. Oas. 510; 15 OW N88 


2. 
(2) 85 Ind. Cas. 991; A I R 1925 Mad. 279; 48 M 482; 
47 M L J 829; 21 L W 75. a 
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the case in Henley v. Soper the Elder (3), the 
suit in England was laid to recover a 
specific sum of money decreed to the 
plaintiff by a colonial Court. In the present 
case there was no decree at all in favour 
of.the present plaintiff, 

| The learned Counsel for the respondents 
contends that on a proper interpretation 
of the proceedings inthe former suit it 
cannot besaid that there was anything 
like a complete accounts taking as between 
allthe parties that at best the Commis- 
sioner’s report can only be a piece of 
evidence and that thse judgment in that 
suit ought not to be understood as ad- 
judging that amounts were due io all the 
parties on the basis of the Commissioner's 
report. In this connection reference was 
made to the decision in Maneckji Rustomji 
v. H. H. Wadia (4), but ‘that related to a 
stage when the Court had refused to ac- 
cept the report of the Commissioner. In 
the present case the Court has in 
O. S. No. 62 of 1927 passed a decree in 
favour of the then ‘plaintiff on the basis 
of the report and it is not possible to see 
how the Oourt could have given a decree 
to that plaintiff for the specfic amount ar- 
rived at by the Commissioner except by 
accepting the various items of assets and 
liabilities receipts and disbursements and 
-profit and losses with reference to which the 
Commissioner fixed the amounts due to the 
several partners. No doubt the language 
of the final judgment is not very clear but 
seeing that the Court had accepted the 
objection that the Commissioner should be 
cal!ed upon to determine the amounts due to 
the other partners in the firm and accordingly 
sent the case back tothe Commissioner for 
an amended report, it seems only fair to 
hold that in his final judgment the learned 
Judge accepted that report as a whole. 
It is not without significance that even 
in the present action the contesting 
defendants have not specified any particular 
objectionto the figures adopted in the 
Commissioner's report, . 

‘Respondents’ learned Counsel lays stress 
on the fact that in that report the Com- 
missioner has referred to certain sums as 
having been drawn by defendant No. 3, 
after the close of the partnership but does 
not fix the amount and he contends that 
this shows that there was no final adjudi- 
cation in respect of the amount payable 
todefendant No. 3. This is, however, 

(3) (1806) 108 E R 949. 


_ (4) 107 Ind. Cas, 639; A T R 1928 Mad. 470; 54 M L 
J 135; 27 L W 172; (1928) MW N: 45;51M 235, 
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different from saying that the accounts of. 
the partnership have to betaken over 
again. The drawings referred to by the 
Commissioner were not partner's drawings 
but took place after his death and can at 
best be taken to be in the nature of 
part payments to the legal representative 
of the deceased partner. The considera- 
tions above adverted to are material to 
the question whether the present suit even 
in respect of the first prayer can be 
properly regarded as one governed by Art. 
105, Limitation Act; for it is conceded that 
if the suit is not-governed by Art. 100, 
Limitation Act, itis in time and it is unneces- 
sary to decide whether it will fall under 
Art. 120 or Art. 122. In Haveli Shah v. 
Charan Das (5), their Lordships of the 
Judicial Committee indicate what is the 
kind of accounts-taking that has to be. 
directed in a ‘case ofthe ordinary account- 
ing kind.’ Nothing of that kind is required 
here and we are, therefore, unable to hold 
that this suit in sofaras the first prayer 
in the plaint goes, is governed by Art, 106. 
insist that the 
plaintiff has no cause of action to maintain 
the suitin terms of that prayer. 

As observed already there was undoubt- 
edly an amount payable to defendant 
No.3 as representing the share of his 
brother inthe partnership assets and he 
could if he chcse have asked fora decree 
for that amount in the former suit. In 


` these circumstances it doesnot seem right 


to say that the plaintiff has no right to 
make a claim on the basis of what happened 
in the former suit. The judgment in that 
suit is fairly capable cf being read as 
declaring the rights of all parties in terms 
of the Commissioner's report which it adopts. 
And if limitation based on Art. 106 is out 
of theway we see no objection why the 
plaintiff should not get a decree in this 
suit forthe amount whichhe claims. The 
right to sue forenforcement of rights dec- 
laredin a former judgment or decree is 
not restricted to cases where the former 
judgment or decree fixes a definite amount 
as payable by one party to another, The 
tights of parties may be declared in 
various ways cf. Arunachellam Chettiar v, 
Rajeswara Sethupathy (6). In the present 
plaint the plaintiff has given credit for 
the sums that he has received subsequent 
tothe dissolution of the partnership (as 
noted by the Commissioner inthe former 


(5) 115 Ind, Cas, 727; A I R 1929 PO184(P, 0.) 
(6) 91 Ind, Oas. 338;- A IR 1925 Mad. 1260; 22 L 
W 195. f e ; 
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case) and is claiming only the balance and 
subject tothe investigation of that head 
the rights of parties have been de- 
clared by the former judgment. . 

It remains to consider the effect of the 
decision in Dhani Ram Shah v. Bhagirath 
Shah (7) whiçh is referred to in the 
judgment under appeal and which was 
discussed at some length in the argument 
before us. Inthat case the partnership had 
been dissolved on March 31, 1888, and the 
suit was brought in 1891 but it does not 
appear whether it was within three years of 
dissolution or not. Certain other partners 
had filed suitsin 1889 impleading all the 
partners and .in those proceedings the 
Commissioner appointed by the Court 
examined’ the partnership accounts and 
ascertained the state of accounts of each 
partner separately. A decree was passed 
on. the basis of the Amin’s but only in 
favour of thethen plaintiffs. In the sub- 
sequent litigation of 1891 the plaintiff 
(who was a defendant in the former suit) 
purportedto suefor the amount which he 
alleged wasdueto him as per the Com- 
missioner’s former report. The Courts 
below dismissed this suit as barred under 
ss, 13 and 43 of Act XIV of 1882 and in 
the High Court Rampini, J., was in 
favour of that view, Bannerji and Norris, 
JJ, however, were ofa different cpinion 
and remanded the case for decision on 
the merits. Before the High Court there 
was also a discussion whether plaintiff 
might not be permitted to amend the plaint 
by adding a prayer for an account if in the 
judgment of the Court the account prepared 
in the former suit was not a sufficient 
basis for a decree in plaintiff's favour. In 
the arguments before us Mr. Venkatacha- 
riar did not rely on the judgment of Ram- 
pini, J., but he contended that the other 
two learned Judges must te understood to 
have held that plaintiff's proper remedy 
was if at all to sue for an account and as 
no point of limitation was raised in the case 
they remanded the suit on that assumption. 
We are unable to read the judgment of 
‘Bannerji, J., (in which Norris, J., con- 
curred) as supporting the respondents’ 
contention. The two learned Judges no 
doubt allowed the amendment prayed for 
but not on the assumption that that was the 
only kindof suit maintainable or that 
without the amendment the suit would 
have been bad. On p. 708* Bannerji, J., 
observes that il is open to question whe- 


(7) 22 OF9 ¢ 
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thera suit for accounts would lie and on 
p. 710%: 


“Whether those accounts which were prepared (in 
the former suit) inthe presence of al (he SRA 
to this suit can afford a sufficient basis fora decree 
in favour of the plaintiffs in this suit isa question 
which has not yet been tried and the plaintiff ig 
certainly entitled to a decision of the Oourb on that 
question,” 


On p. 711* he adds: 
“The taking ofan account will be necessar 
in the event of the Court deciding that the cake 


prepared in the former suit is nota sufficient basis 
for a decree.” 


_In the circumstances of the present case 
we are inclined to accept as correct the 
proposition contended for by Counsel for 
appellant in that case, viz., that the ad- 
justment of accounts made by the Com- 
missioner and accepted and acted upon by 
the Court ina suit for an account of the 
very same partnership business in which 
all the partners are parties ought to be 
held asat least of no less effect than a 
private award of arbitrators. It seems to 
usto be reasonably capable of being un- 
derstood as a judgment declaring the rights 
of all the parties as per terms of the Commis- 
sioner’s report. The learned City Civil 
Judge has based his decision against the 
plaintiff also on the ground-that he hag not 
produced letters of administration to the 
estate of the deceased Jagarupchand. This 
objection has not been pressed before us 
by respondents’ learned Counsel. We may 
point out that in the former suit the 
present plaintiff was impleaded on the 
express statement (in para. 8of the plaint 
there Ex. A), that Jagarupchand had left 
no other heirs except defendant No. 3 
and throughout the proceedings in that 
suit all the parties proceeded on the footin 

that defendant No. 3 would be entitled to 
whatever may represent Jagarup’s share 
of the partnership assets. In the present 
suit while the plaintiff alleges in the 
plaint that he is the undivided brother 
of Jagarup, the contesting defend- 
ants do not deny that statement but 
only say that they do not admit that 
the plaintiff is the sole surviving co- 
parcener. It is not necessary for us now 
to consider whether other persons may not 
be entitled to claim rights in any amount 
which the plaintiff may succeed in getting 
in this suit. We rest our conclusion in 
this case on the ground that in O. $, 
No. 62 of 1927 the Commissioner's report 
and the final judgment read together recog- 
nise certain rights in the plaintiff who was 
cc-nominee a party to that suit. In -these 
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circumstances it is unnecessary to discuss 
the necessity for the production of letters of 
administration, 

It has been mentioned above that the 
Commissioner's report in the former suit, 
while fixing the amount due to Jagarup's 
“share at Rs. 3,830-7-0 added that defend- 
. ant No. 3 has drawn sums from the part- 
nership firm subsequent to dissolution. 
In his plaint in this suit, plaintiff gives 
-credit for Rs. 2,16C-13-0 for amounts so 
received and claims only Rs. 1,769-10-0, 
with interest. On this point also there is 
no specific statement in the written state- 
ment as to what according to the defendants 
the amounts received by the plaintiff are. 
but as there is a general statement in 
para. 12 that the defendant does not admit 
the correctness of the amount claimed and 
as this matter was not finally decided and 
had not to be decided inthe former suit 
except when the defendants-partners ap- 
plied for decrees in their favour, the defend- 
ants if they so desired may have the 
amount of receipts by defendant No. 3 
fixed by the City Civil Court on such 
evidence as the parties may tender. If 
that course is adopted, the plaintiff shall 
have a decree for such balance as may be 
* found due after deducting from the figure 
fixed by the Commissioner, viz. 
Rs. 3,830-7-0, the amounts which may be 
found to have been drawn by the plaintiff, 
The plaintiff will get interest on such 
balance at the rates of 6 per cent per 
annum from the date of the institution of 
the present suit. As to costs, we cannot 
help condemning the remissness of the 
present plaintiff during the ccnduct of 
O. S. No. 62 of 1927. The written state- 
ment mentions that the plaintiff has had 
another opportunity during the pendency 
of O. S. No. 40 of 1929. Jf only he had 
applied on either of those occasions for a 
decree for such amount as he may be 
found entitled to, this litigation would 
have been unnecessary. Weare, therefore, 
unable to award him costs in this suit go 
far as the first Court is concerned. But 
as the first Court had dismissed the suit 
he had no alternative but to come up on 
appeal and we think that he is entitled 
to the costs of this appeal from the con- 
testing respondents. The decree appealed 
against is set aside and a decree will 
issue on the terms above stated. The case 
will be p&sted for further orders on March 
27, 1934. ‘ 

This cess coming on again for further 
orders the Court made the following 


WIDYA BAGAR (LAH) 15610 


Order.—The case will be sent back to 
the City Civil Court to be disposed of in 
the light of the observations made in the 
judgment. 

A-N, Appeal allowed. 
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M.MISBABUDDIN AND orHERs— 
PLAINTIFF3—A PPELLANTS 


Versus 
VIDYA SAGAR AND aNnoTHER— 
DEFENDANTS AMD PLAINTIFFS — 
RESPONDENTS 


Evidence Act (I of 1872), s. 42—-Wakt, nature of 


—Wakf, if a matter of public nature—Judgment 
inter partes asto whether property is wakf property 
or not —Admissibility in evidence. 

_ As soon asa property is dedicated for public 
charitable and religious purposes, it loses its 
private character altogether and at once acquires a 
public character and consequently any right claimed 
thereto will bea public right and nota private 
right for the reason that the said right 
cannot be exercised for the individual benefit of the 
person who claims it butcan only be exercised in 
the interests of the general public which is interest- 
ed init and on behalf of which the person claiming 
it is a trustee. The matter of wakf, therefore, is a 
matter of public nature within the meaning of s. 42 
of the Evidence Act, and cannot, in any circum- 
stances, be less public than a right of way mention- 
ed inthe illustration tos. 42. A judgment, inter 
partes, therefore, is admissible in evidence under 
s. 42, Evidence Act, where it has a bearing on the 
question whether the property in dispute is or is not 


-a wakf. 


F.C. A. from a decree of the Senior 
Sut-Jndge, Delhi, dated October 13, 1928. 

Messrs. Badri Das, Shamair Chand and 
Abdul Aziz for Mr. Shujauddin, for the Ap- 
pellants. : 

Messrs. Kishan Dayal and Bhagwat Dayal, 
for the Respondents. 

Din Mohammad, J.—The plaintiffs 
and defendant No. 2 are brothers, Defend- 
ant No.2 mortgaged to defendant No.1 
one-eighth of a house known as Rang Mahal, 
one-half of a house known as Ditwankhana 
anda Balakhana situated inthe town of 
Delhi. Defendant No. 1 brought a suit on 
the foot of this mortgage and obtained the 
usual mortgage-decree. Whenthese pro- 
perties were being put to auction, the three 
plaintiffs brought the present suit against 
the two defendants, alleging that the pro- 
perties in question were not liable to sale 
in execution of the mortgage-decree, as 
defendant No, 2 had no transferable 
interest in them. They contended that the 
Rang Mahal was wakf and was- possessed 
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by plaintiff No. 1 in thé capacity of a 
mutawalli; that: the Diwankhana was. the 
personal property of plaintiff No. 2 and the 
Balakhana was in the exclusive possession 
and ownership of plaintiff No.3. I may 
say here that we.are not concerned with 
property No.3 and the only properties in 
dispute now before us are properties Nos. 1 
and 2. The defendants resisted the suit on 
the ground that the disputed properties 
were owned and possessed by defendant 
No.2 and they had fallen to his share 
under adeed of partition effected between 
the members of his family interse on July 
11,1917. (It may be noted here that the 
date mentioned in the written statement is 
incorrect). The learned Subordinate Judge 
cast the onus upon the plaintiffs to prove 
their allegations and they produced a mass 
of documentary evidence and also examined 
a few witnesses in support of their case. 
The learned Subordinate Judge has, how- 
ever, found against them as regards both the 
properties in dispute and they have con- 
sequently preferyed an appeal to this 
Court, = > 

It is contended on their’ behalf that the 
learned Subordinate Judge has mis- 
appreciated the documentary evidence on 
the record and his findings are therefore 
not legally maintainable. For facility of 
disposal, I will deal with the two properties 
separately and will take up the Diwan- 
khana,first. 
a brief history of this property at this stage. 
Defendant No. 2 is the son of one Anwar-ul- 
Haq who had seven sons and a daughter. 
Anwar-ul-Haq had a brother Sharf-ul-Haq 
who had two sons and two daughters, 
including one Musammat Asghari Begam. 
They were: all-déscended from one Ahsan- 
ul-Haq and held some properties jointly. 
On the death of both Anwar-ul-Haq and 


Sharf-ul-Haq respectively, their: properties. 


devolved upon their descendants and 
remained joint qua them. It appears that 
in 1915 a partition took place among the 
descendants of Sharf-ul-Haq in which one- 
half of the Diwankhana was allotted to 
Musammat Asghari Begam. On January 
23, 1917, she brought a rent suit against one 
Abdul Ghani who was in possession of the 
property and impleaded allthe descend- 
ants of her father and her uncle as co- 
defendants with him. She obtained a 
decree for rent against Abdul Ghani alone, 
but Rukun-un-din was also made liable for 
costs as he had resisted her suit. On 


appeal, this decree was affirmed by the- 


Additional Judge, Delhi, on, August 1, 1918, 
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and Rnkun-un-din's appéal was &lso dis- 
missed. In the meantime, a partition had 
been effected between the descendants of 
Anwar-ul-Hag also inter se on July 11, 1917, 
and in this partition while excluding the 
one-half share of Anwar-ul-Hag in the 
Diwankhana which had already passed to. ° 
Salam-ul Haq (plaintiff No. 2}, on the basis ` 
of two sale-deeds effected in his favour by 
the respective auction-purchasers of this 
property at Cour’ sales, 
the other half admittedly belonging to 
Sharf-ul-Hag in the following terms: 

“Oash for half share of the house known as Diwan- 


khama in the name of Rukun-ud-din (defendant No, 2)... 


.Rs. 1,000 


Inthe upper portion of this deed they 
explained what they meant by this entry 
and stated that Rukun-ud-din of his own 
accord and free will had accepted to take 
this half portion of the Diwankhana into 
his exclusive possession among other pro~ 
perties and after settlement of accounts 
amicably or through Court shall be entitled 
to receive whatever was found due tothe 
family from the branch cf Sharf-ul-Haq: 
and accordingly Rukun-ud-din was being. 
declared asthe sole possessor of this house: 
instead of all the descendants of Anwar-ul-: 
Haq. Itappears from this statement that. 
there was a dispute among the two. 
branches of this family involving a sum. 
equivalent to Rs. 1,000 and in lieu thereof. 
the descendants of Anwar-ul-Haq were 
asserting some possessory claim in the one- 
half share of the Diwankhana in dispute.. 
It is, however, clear from the judgment of 
the rent suit- mentioned above that. 
Rukun-ud-din was a party. .to if. and. 
although he had resisted the suit and had. 
also appealed against the decree passed. 
by Munsif, First Class, Delhi, against him, 
he failed in his attempt and was evidently. 
dispossessed. It has also been proved that- 
subsequent to the obtaining of this decree: 
Amin-ul-Hag, husband of Musammat 
Asghari Begam, in the capacity of her 
general attorney -executed a sale-deed of 
the. one-half share of the Diwankhana. 
belonging to her in favour of Salam-ul-Haq: 
(plaintiff No. 2); and since then he had: 
been in possession of this property in his: 
ownright. The learned Counsel for the. 
Tespondents contends that as he was one. 
of the signatories of the partition deed,. 
dated July 11, 1917, he was estopped from. 
denying the title of Rukun-ud-tin. He: 
however admits that ifthe present suit had 
been ‘brought by Musammat Asghari. 
Begam, her claim could not be successfully . 


they disposed of. .::- 
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opposed as she was admittedly the owner 
of this portion of.the Diwankhana. I am 
unable to appreciate any distinction 
between the two cases, and- as in my view 
Salam-ul-Haq now stands in the shoes of 
Musammat Asghari Begam and appears in 
this case as her successor-in-interest, he 
cannot be debarred from defending his 
possession on the strength of the righis 
acquired from her. Moreover, it would 
appear that the only interest that Rukun- 
ud-din had in this property was merely to 
realise Rs, 1,000 for any other sum that 
may fall due after going into accounts and 


inasmuch as he did not raise any such’ 


plea at the time when the rent suit was 
proceeding and after having been un- 
successful in appeal he did not pursue 
any further remedy in spite of his alleged 
claim and jn face of the facts that he lost 
possession in 1918 which then passed on to 
Musammat Asghari Begam and later to her 
vendee, it cannot, but be held that he had 
no claim or title to this property at the 
time he executed a mortage in favour of 
defendant No.1. ‘Ihe learned Counsel for 
the respondents attacks the sale in favour 
of plaintiff No. 2, on the ground that the 
origina] deed of partition in favour of 
Musammat Asghari Begam has not been 
proved, and asthe sale deed purports to 
have been executed by her husband as her 


attorney, he thinks, it was necessary to 
prove his authority. Butina my opinion, 
inthe circumstances of the case, these: 


‘arguments have no force at all. 

The learned Subordinate Judge has placed 
anentirely erroneous construction on this 
portion of the deed of partition and his 
reasoning on this point does not appear to 
me tobe sound. There is nothingin the 
deed of partition to show as he has read into 


it that the half share of the Diwankhana. 
fell to the share of ‘“Rakun-ud-din” or was: 


clearly assigned to him. On the other 
hand, the position as explained above, is 
indicated in unequivocal terms and all the 


other documents on the record bearing on. 


the subject speak tothe contrary. Jn these 
circumstances, I would uphold the claim 
of plaintiff No. 2 in respect of this property. 
Adverting now to the case of the Rang 
Mahal. 
wakf and he himself claims to be in posses- 
sion thereof as its mutawalli. 


property funs as follows: 

“The portion of the Rang Mahal left for grand- 
mother, that is the deceased wife of Muftt Muhammad 
ikramuddin Khan, deceased, nnder 8 will shall 


pemain-as before," 


Plaintiff No. 1 asserts that itis- 


The relevant: 
entry in the partition deed relating to this: 


156 £ 0° 


It appears from the documents placed on ` 
the record that the plea of wakf as regards 
this property has not been raised for the 
first time in this case, but had also been 
the subject of controversy in one suit before. 
A copy of the judgment of Lala Chuni Lal, 
Subordinate Judge, delivered on February 
1, 1912 (Ex. P-14), shows that plaintiff No. 1 
brought a simlar declaratory suit against. 
one Nawab Alamgir Muhammad Khan who 
had obtained a decree against another son 
of Anwar-ul-Haq and was seeking to put 
the Rang Mahal to sale in execution of the’ 
said decree. There also it was alleged’ 
thet the Rang Mahal being wakf could not 
be sold in the execution of his decree. Mr. 
Chuni Lal on a review of the evidence led 
on this point upheld this contention and 
declared the property as exempt from’ 
attachment. Plaintiff No. 1 contends on 
the basis of this judgment as well as on the 
strength of the entry in the partition deed’ 
quoted above and the oral eyidence: 
produced by him that this house should be 
treated as wakf in the custody of himself 
as its mutawalli. The learned Counsél for 
the respondents has strenuously urgéd that 
the judgment mentioned above is not 
relevant and not binding on defendant No. 1° 
as he was no party to it. The learned 
Counsel for the appellants, however, relies 
onss.13 and 42, Evidence Act, and con-: 
tends.that the judgment in question can be. 
admittéd in evidence in this case to support: 
the.title of the plaintiff. The 
extract from 
below: eo he 

“Where the question is as to the existence of any 
tight, any transaction by which the right was claimed, 


asserted and recognized or particular instances in 
which this was done will be relevant.” 3 


In the illustration attached to this section 
it has been stated that when the question is 
whether A has a right to a fishery...... 
particular instances in which A's father ex- 
ercised the right are relevant facts, Section 
42 lays down that judgment, orders or decrees 
other than those of the Courts of probate, - 
matrimonial, admiralty or insolvency juris-. 
diction are relevant if they relate to matters 
of a public nature relevant to the inquiry. 
In the illustration appended to this section, - 
it is stated that in a suit by A against B 
for trespass on his land the existenze of a` 
decree against A in another suit to which B ` 
was not a party recognizing the existence of ' 
a public right of way will be relevant. In. 
my view besides the sections of the 
Evidence Act, quoted by the learned Coun- 
se], there are other sections of the Evie: 
dence Act, which may also be considered > 


s. 13 may be reproduced. 


relevant | 


~ 
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namely, 83.9, 11 and 43, Evidence Act. 
Section 43 lays down that judgments, 
otherwise irrelevant, are relevant’ if {hey 
are so under some other provisions of the 
Act. Section 9 makes all such facts 
relevant as are necessary to explain a fact 
in issue or relevant fact, or support or rebut 
an inference suggested by a fact in issue 
or relevant fact. Section 11 provides that 
facts not otherwise relevant are relevant 
if by themselves or in connection with 
other facts they make the existence or 
non-existence of any fact in issue or relevant 
fact highly probable or improbable. 


Now, let us see whether this judgment 
is covered by any one or more of the 
sections referred to above. But before 
determining this question, it would be 
necessary to find out what wakf connotes 
under Muhammadan law and how it is 
created. In Wilson's Anglo-Muhammadan 
Law, wakf is described as a charitable 
or religious foundation and applied to all 
such permanent dedications. 
consent of heirs it can be created even by 
a will and it is not necessary that this 
term should be used in the instrument creat- 
ing it. Section 92, Civil Procedure Code, 
describes such institutions as public chari- 
ties created for public purposes of a chari- 
table and religious nature. As soon there- 
fore as a property is so dedicated, in my 
view it loses its private character altogether 
and at once acquires a public character 


and consequently any right claimed thereto: 


will be'apublicright and not a private 
right for the obvious reason that the said 
right cannot be exercised for the individual 
benefit of the person who claim it, but 
can only be exercised in the interests of 


the general public which is interested in’ 


it and on behalf of which the person claim- 
ing isa trustee. The matter of wakf there- 
fore is a matter of public nature within the 
meaning of s.42, Evidence Act, and can- 
not in any circumstances be less public 
than a right of way mentioned in the 
illustration to e. 42. 


Moreover, the entry in the deed of parti- 


tion as quoted above though implying’ some 


sort of distinctive treatment meted out to 
this property is not clear in itself and 
stands inneed ofexplanation. It is neces- 
sary to determine what ihe words’ “as 
before” mean, and any fact therefore that 
would explain this fact in issue or relevant 
fact would necessarily be itself relevant. 
These words can be. explained only if the 
previous history of this house is taken into 


a 
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consideration, and that histoty is undoubt- 

edly contained inthe judgment mentioned 

above. If we do not utilise the informa- 
tion supplied by this judgment, the provi- 
sion regarding this house in the partition 
deéd remains meaningless. On the other 
hand, if we interpret the deed in the 
light of this judgment, the intention of the 
executants of the document becomes clear 
at once, 7. e., that the house was to be 
treated as wakf as has been ihe case be- 
fore. In this way also, it will be permissible 
under the law to lcok to this judgment to 
find out what it decided. Similarly under 
s. 13, this judgment can be admitted as a 
particular instance in which this right was 
claimed, recognized or exercised by plaintiff 
No. J. It can also be urged that as. by 
itself it makes the existence of wakf highly. 
probable, it can be used by virtue of the 
provisions ofs.11, Evidence Act. 

It will be necessary to refer to a few- 
judgments which appear to me to support 
the course I wish to adopt in ihis case. 
In Ram Ranjan Chakerbarti v. Ram Narain 
Singh (1), their Lordships of the Privy. 
Council admitted two old judgments, 
although ‘not inter partes, to the extent of 
showing the ancient possession of the per- 
son relying upon them and the assertion 
of the title by him rightly or wrongly many. 
years ago-and-used them to support ‘the 
other evidence produced in the case. In 
Abdul Majid Khan v. Tuka Ram (2), Finds 
lay, Judicial Ocmmissioner, observed as 
follows: 

“It is perfectly true ihat the present defendant 
not having been a party to.the said suit the said 
judgment and decree were not and could not be 
res judicata, But nevertheless, if seems to me 
undoubtedly relevant as affording valuable proof of 
the plaintifis-respondents title., Thejudgment and 


decree areclearly relevant under s, 43 read with 
s, 8, Evidence Act.” . : 

In Letters Patent Appeal, Ram Lakhan 
Upadhyav. Jat Upadhya (3), James, J., in’ 
concurrence with Courtney-Terrell, O. J., 
held that: a 
“a decree in a previous suit to which one party 
in a subsequent suit was not a party, is admissible 
in evidence for corroboration of a fact asserted by 
the party in oral evidence and the question of weight 
to be attached to the fact so established is a ques- 
tion of fact, It is not admissible as the proof of the 
claim,” i : 


Reference may also be made among others. 
to Gopi Sundri Dasi v, Kherod Gobinda 


(1) 22 O533f2I A605 M L J 7; 6 Sar, 530 
0). . 
(2) 101 Ind. Cas, 774) AIR 1927 Nag 359, 


(3) 123 Ind. Cas, 887; AIR 1920 Pat, 749; Ind, Bul, 


(1930) Pat, 207, 


22. 
<." Chowdhury (4), which lays down that: 


- “Under certain circumstances and in certain cases, 


~+ the judgment:ina previous suit to which one of the 


parties in the subsequent suit was not a party may 
e admissible:in evidence for certain purposes and 
with certain:objects in the subsequent suit.” 

I have tried to show above that this 
judgment is good evidence, but even if 
my view of the law were incorrect, it can- 
not be doubted for a moment that on the 
strength of the authorities quoted above, 
it can be used in corroboration of the 
evidence led in this case to support the 
title of plaintiff No. 1. It is already hard 


on a litigant to be called upon to prove. 


his title every time that he comes into 
Court andit will be still harder if, after 
securing a finding in his favour from a 
Court of law, he is told in a subsequent 
suit that he will be deprived of the fruits 
of his toils and will not be allowed any 
benefit that he can claim for himself.on the 
basis of the finding sə obtained. Itis no 
-doubt true that such previous judgments 
‘are not conclusive proof of his title, but I 
Can never believe that they cannot be used 
in support of the other evidence that he 
leads in the case and cannot be considered 
to add to the probative value of the evi- 
dence so led. I would therefore hold that 
to that limited extent this judgment is 
admissible in evidence and reading the 
oral evidence produced by the plaintiffs 
(most of which consists of persons who have 
deposed against their own interests) in the 
light of this judgment, I will uphold the 
claim of plaintiff No. 2 in respect of .the 
house known as the Rang Mahal. 

“It may also be remarked that the plea 
put forward by the defendants that this 
property. was allotted to defendant No, 2 
in the partition deed, dated July 11, 1917, 
is quite unmaintainable inasmuch as the 
deed clearly says as quoted above that it 
would be left as before under, the will of 
the grandmother of the family. This entry 
by itself lends some support to the 
-case of the plaintiffs that the 
property was intended to be treated as 
impartible and inalienable. The result of 
fhe above findings is that I would set aside 
the order of the trial Court as regards the 
two properties in dispute and accept this 
appeal with costs throughout against de- 
fendant No. 1. 

““Bhide, J.—I agree in the order proposed 
eby my learned brother. 
ee we Appeal allowed. 
(4) 82 Ind, Oas, 99; A 1R1925Osl. 1H; 280WN 
p42, i . 
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LAHORE HIGH COURT 
Civil Reference No. 14 of 1933 
June 20, 1934 

x Å DDISON AND BALE, JJ. 
Haji Sheikh AHMAD DIN— 
PETITIONER 
versus 


Tas COMMISSIONER or INCOME 


TAX, PUNJAB— RESPONDENT 

Income Tax Act (XI of 1922), ss. 10, 13 —Assessee 
following mercantile system of accountancy—Assess- 
ment, how to be made—Mercantile system—Nature 
of. 
Where the assessee had chosen toadopt the so- 
called mercantile basis of accountancy in 
his accounts, it is upon that basis and upon that 
basis alone that he isto be assessed to income-tax 
under ss.10 and 13, Income Tax Act. If the debt 
turns out to be abad debt later on, allowance is 
then made for it. Commissioner of Income Tax, 
Madras v. Subramaniam Chettiar (1) and Lakshmanan 
Chear v. Commissioner of Income Tax (2), follow 
ed. 

Under the mercantile system of accountancy or 
book profit system entries are made inthe acccunt 
on the date not of the receipt of money or expendi- 
ture of money but onthe date of the transactions 
irrespective of the date ofcash payment. A profit 
and loss account prepared on this basis is accepted 


as evidence of theassessee’s income and assessment, 


is made accordingly. If any part ofthese“ book 
profits " is later on found to have become irreco- 
verable, it is deducted from the assessment as a bad 


debt 

Case referred under s. 66 (2) of the 
Income Tax Act (XI of 1922), by Com- 
missioner of Income-tax, Punjab, for orders 
of the High Court. 

_Mr. Kirpa Ram Bajaj, for the Petition- 
e 


ent. > 
Order.—The question of law referred 
by the Commissioner of Income-tax 


in this case is whether in the circumstances. 


of the case the income Tax Officer 
justified in charging tax on 4 
Rs, 2,500. The facts 
lows: — 

The assessee returned inter alia a net 


was 


are a3 fol- 


profit of Rs. 6,021-5-1 from money-lending.. 


This sum was made up as follows:— 








Rs. A P. 
By income from interest on deposits 
.in the People’s Bank of Northern . 
India, Gujrat ove .. 8,006 12 7 
By income from intereston deposits 
in Lyallpur Bank, Gujrat- ~ 6:9 14 6 
By income from interest on dé- 
posits in the Punjab National ~ 
Bank, Lahore Se » 2°86 13 0 
By interest from sundry debtors t87 00 
7970 8 1 








“From this total, Rs, 1,249-3-0 were deduct- 
ed as interest paid by the assessee, 


keeping- 


r. : ' 
Mr. J. N. Aggarwal, for the Respond- 


sum of. 


the: 


1935 


was added to the return tothe effect that 
the actual receipts amounted to Rs. 887 
and that the sumof Rs, 2,500 was not in- 
cluded on account of interest on the 
renewed promissory note executed by 
Sheikh Hakim Din Pir Mahi of Sialkot be- 
cause this amount had.not -actually been 
received as income. 

When the accounts were examined it was 
found by the Income Tax Officer that the 
above item of Rs. 2,500 had been duly 
credited to the interest account along with 
the other items detailed above. It was 
_ represented to him that an old promissory 

note was renewed and that interest was 
added in the new promissory note and 
that asthe interest had not been collected 
in cash, it should be excluded from as- 
sessment. This claim was rejected on the 
grounds that as the interest had been added 
to the principal in the new promissory 
note, it thenceforward bore interest and 
that if had been shown as income in the 
interest account in the assessee’s own 
books. The Assistant Commissioner reject- 
ed the appeal on the ground that the 
interest in question had been shown as 
income in the interest account of the 
assessee and wastaken as a credit entry 
according tothe system of accountancy fol- 
lowed by him. 

The assessee then asked the Commission- 
er of Income-tax either to accept his con- 
tention or in the alternative to refer 
question for the decision of this Gourt. The 
Commissioner refused to interfere under 
s. 33 but stated the case tothe High Court 
under s. 66 (2) He found that the method 
of accounting, admitted before him to have 
been regularly employed by the assessee, 
was the so-called mercantile system of 
accountancy or book profit system. Under 
this system entries are made inthe ac- 
count onthe date not of the receipt of 
money orexpenditure of money but onthe 
date ofthe transactions irrespective of 
the date of cash payment. A profit and 
loss account prepared on this basis is _ ac- 
cepted as evidence of the assessee’s income 
and assessment is made accordingly. If 
any part of these. “book profits” is later 
on found to have become irrecoverable, 
it is deducted fromthe assessment asa 
bad debt. According tothis method the 
assessee regularly entered in his -profit 
and loss account income which might not 
have been actually. received but was 
treated as such by the. assessee . for. all 
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net income from money-lending business. 
being thus declared at Rs.6,021-5-1. A note © 


the 


. earlier mortgage, 
“books of account do not treat the interest 
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purposes of .his business and the Commis- 
sioner wasofopinion that it was, the 
financial valuation, according to this 
method, which must form the basis of as- 
sessment, 

- In our judgment, the opinion of the Oom- 


missioner is correct. It was held in 
Commissioner: of Income Tax, Madras v. 
Subramanian Chettiar (1) that as the 


assessee had chosen to adopt the so-called 
mercantile basis of accountancy in keeping 
his accounts, it was upon that basis and 
upon that basis alone that he was to be 
assessed to income-tax under ss. 10 and 13 
of the Act. Of course, as already stated, 
if the debt turns out to be a bad debt 
later on, allowance isthen made for it. 
Another Special Benchof the Madras High 
Jourt took the same view in Lakshmanan 


Chettiar v. Commissioner of Income Tax 
(2). 

In Raghunandan Prasad v. Commis- 
sioner of Income Tax (3) it was --held. 
that where a mortgagee keeps his ` 
accounts on the cash system and his 


books of account contain no entries show- 
ing that he has realised or treated as 
realised the interest stipulated for in a bond 
which provides for unpaid interest to 
be added to the principal loan at the end 
of stated periods, the interest is assessable 
only when itis actually received by the 
mortgagee. This case went to the Privy 
Council where it was decided [see 
Raghunandan Prasad v. Commissioner of 
Income Tax, Bihar and Orissa (4)] that when 
a mortgage has been accepted in discharge 
of the principal and interest due under ‘an 
and the  mortgagees’ 


as being thereby paid, the interest, does 
not become a profit or gain assessable 
to income-tax until the amountis realised. 
It follows that it depends upon the 
method of accountancy as to whether the 
interest is taxable when it accrues or when 
it is paid. 

There is another decision of their 
Lordships of the Privy Council in Feroz Shah 


(1) 104 Ind Oas. 645; AI R 1927 Mad, 841; 50 M 
765; (1927) M W N 598;,26 L W 223; 53 M L J 379; 
39 M L T. 510. 

(2) 122° Ind. Cas. 510; A I R 1929 Mad. 675; 30 L W 
82; 57 M L J 60; (1929) M W N 640; Ind. Rul. (1930) 
Mad. 366 

(3) 122 Ind. Oas. 705; A I R 1929 Pat, 476; 9 Pat 
42; 10 P L T 729; Ind. Rul. (1930) Pat 241, 

(4) 14? Ind Oas. 446; A LR 1933 P O 101; 601 Ae 
Rul. (1933) P O 86; (1933) M 
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v. Commissioner of Income Tax, Punjab & 
N.-W. F. Provinces (5) which may be 
Teferred to. In assessing the appellant to 
tax under the Indian Income Tax Actin 
respect of his profitsas a timber mer- 
chant, the Income Tax Officer and the 
Assistant Commissioner found (1) that 
according to the appellant’s usual method 
of keeping his books, sales were recorded 
when they were effected, irrespective of 
whether payment was then made, and (2) 
that,asthe rate of profit could not be 
deduced from the books,a flat rate of 32 
per cent. on sales, which had been applied 
in the two previous years without 
objection, should be applied. Having 
regard to the first finding and to s. 13 of 
the Act, sales made during the year of 
accounting were brought into charge, 
although they were not recorded in the 
books until later. The appellpnt sought 
to have a case stated for the opinion of 
the High Court relative tothe two find- 
ings above stated, the second not being 
challenged as to principal. li was held 
by their Lordships that the High Court 
had rightly refused to require a case to 
be stated under s. 66 of the Act, as the 
findings in question were findings of fact. 
In the course of their judgment their 
Lordships stated as follows:— 

“Too much emphasis has, they think, throughout’ 
the case been attached to the use by the Income 
Tax Officerand the Assistant Oommissioner of 
the term ‘mercantile system’, The finding of both, 
in its essential substance, was that the appellant's 
system of accounting, by whatever name called 
required the inclusion in his accounta of 1926-27 
of the Rs. 90,618 referred to, and the only question 
open to judicial determination is whether there 
was any evidence before these officers upon which 
they might so find” 

In the case before us the system of 
accounting is not disputed and it follows 
that the sum of Rs. 2,500 in question 
was probably included in the assess- 
ment. 

Our reply,to the question, therefore, is 
in the affirmative. The Commissioner will 
get his costs from the assessee. 

N. Reference answered. 

(5) 144 Ind. Cas. 686; 14 Lah. 682; A I R1933 
P O 198; 60 I A325; 10 OW WN 797; 6 RPO); 
(1933) M W N 889; (1933) A LJ 1258: 37 OWN 
1133; 65 M L J 335: 34 P LR 1090 (P 03 
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BOMBAY HIGH COURT. 
Oivil Reference No. 6 of 1934 
September 11, 1934 
BEAUMONT, C. J. AND RANGNEKAR, J. 
COMMISSIONER or INCOME TAX 
versus 
C. MACDONALD & Oo. | 
Income Tax Act (XI of 1922), ss. 4, 10—Managing 
Agents—Payment out of income to third parties under 


can be allowed—Entire 
amount, if taxable. 


Where a business firm was assessed on the total 
amount received by them as profits and gains of the 
business carried on by them as managing agents and 
they claimed for a deduction, from their income 
liable to tax, of an amount paid by them to third 
parties under an agreement, as being not part of 
their income ; 

Held, that they could not claim any deduction and 
the assessees were liable to be taxed on the entire 
amount, Pondicherry Railway Co., Ltd. v. Commis- 
stoner of Income Tax, Madras (1), followed, Bejoy 
Singh v. Commissioner of Income-tax Calcutta (2) 
distinguished. h Di 

O. Ref. from a decision of the Commis- 
sioner of Income-tax, Bombay. 

Mr. F. J. Coltman, for the Assessees. 

Messrs. Jamshed Kanga and G. Louis 
Walker, for the Commissioner of Income-tax. 

Beaumont, C. J.—This is a reference by 
the Commissioner of Income-tax made under 


s. 66 (2), Income Tax Act, 1922, raising the ` 


questions (1) whether in the circumstances 
of thecasé and in view of the provisions of 
ss. 4 (1) and 10 of the Act, the assessees 
have been correctly assessed on the total 
amount of Rs. 97,882 received by them as 
profits and gains of the business carried 
on by them as Managing Agents of a certain 
company; and (2) whether under the pro- 
visions of s. 10 of the Act, or under any 
other provision of law, the assessees are 
entitled to have a deduction from their 
income liable to tax of the amount 
of Rs. 19,576 paid by them out of their 
earnings to certain parties us per the declara- 
tion, Ex. G. The questions arise in this 
way. The assessees are the agents of the 
Katni Cement and Industria] Company, 
Limited, and in respect of the year of 
assessment they received as such agents 
the sum of Ks. 97,000 odd referred to in the 
question. But it appears that from that 
sum they have paid away to third parties 
the sum of Rs. 19,000 odd referred to in 
the second question. Those sums were paid 
under the agreement, which is Ex. F, and 
the question is whether the assessees are 
liable to be assessed in respect of their in- 
come so paid away to third parties, It has 


not been argued that the sums paid to third * 


parties come within any of the various 
deductions allowed by the Indian Income 
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Tax Act. But the argument has. been 
that the sums paid to third parties never 
were the income, profits or gains of the 
assessees within the meaning of s. +t of the 
Act. The Income-tax Commissioner relies 
on a decision of the Privy Council Pondi- 
cherry Rilway Co. v. Income Tax Commis- 
stoner, Madras (1) in support of his view 
that assessees are liable to be assessed 
in respect the whole sum of Rs. 97,000 
odd received by ‘them. In that case 
the Pondicherry Railway Company 
were liable to pay to the French Govern- 
ment half of the net profits made by them 
from their undertaking, and it was held 
that they were liable to be assessed for 
tax under the Indian Income Tax Act -in 
respect of the whole of their net profits, 
and could not deduct from. their income 


_~ the proportion paid away to the French 


Wa 


Government. It seems to me that the 
principle of that decision covers the present 
case, - 

The only distinction suggested by Mr. 
Coltman is that in that case the amount to 
be paid away was a proportion of the net 
profits, whereas here it is a proportion of 
the income, But whether the obligation to 
pay is based on the gross incomo: or on 
the net profits cannot in my view affect the 
question. I think therefore that the case 
is really covered by that decision, But 
Mr. Coltman, in support of his contention 
that the sum paid to third parties is not 
part of the income of the assessees, has relied 
on a decision of the Privy Council Bejoy 
Singh v. Commissioner of Imcome-taz, i al- 
culta (2). In that case the assessee was in 
receipt of income from immovable property, 
and that property and the income therefrom 
was subject, to a charge for maintenance 
in favour of the assessee’s ste p-mother, and 
it was held by the Privy Council that the 
sums paid to the step-mother in respect of 
this charge never constiluted part of the 
income, what the Privy Council call the 
real income, of the Raja liable to assessment 
under the Act. I am not sure that I follow 
very clearly the distinction which the Privy 
Council found between he two cases, the 
Pondicherry case (1) and Raja's case (2) but 
the facts of the present case ure clearly much 

(1) 132 Ind, Cas.6:9; AI R i931P 0165; 581A 
239; 54 M 631; (1931) A LJ 481; 35 O W N 895;, 
(1931) M W N701; ind Rul (1931) P O 203; 31 L W 
234; 61M L J251; 33 Bom. L R 1263; 5 O L J 331 


(PO). 


(2, 143 Ind. Cas, 145; A IR 1933 P O 345; 40 I 
A 198; t0.0 1029; Ind Rul (1933) P 01%; 37 L 
W 775; (1933) A L J 641; 57 O L J 503; 370 W 
N 885; (1933) M W N 553; 65 M L J 285; 35 Bom, 
L R 811 (P 0). 
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closer to the facts in the Pondicherry case (1) 
than to those in Raja's case (2) because in 
the Raja's case (2) there was a charge on the 
property, whereas in the present case, as in 
the Pondicherry case (1) there is no charge, 
there is only.a covenant to pay. It seems 
to me therefore that it is the Pondicherry case 
(1). which governs the case before us, and 
we must follow that case. The questions 
therefore will be answered, No. 1 in the 
afirmative and No. 2 in the negative. 
Costs to be paid by the assessees on the 
original side scale to be taxed by the 
Taxing Master. f 


Rangnekar, J.—I agree and have 
nothing to add. 
N. References answered. 


RANGOON HIGH COURT 
First Civil Appeal No. 22 of 1933 
August 21, 1933 f 
Mya Bu AND BAGULRY, JJ. 

U BA KYAW AND orsurs—APPELLANTS 

versus 

SECRETARY or STATE—Rasponpent. 

Burma Municipal Act (111 of 18981, s. 43—Contract 
for unnecessary work given to favour near relative 
of Vice-President—Misconduct—Liability under s. 43 
—All members, if responsible for series of trans- 
actions as a whole—Passing of bills of payment for 
work already done—Whether amounts to misappli- 
cation of money. : 5 

In a suit by the Secretary of State for India 
against the former President, Vice-President and 
members of a Municipal Committee, it was alleged 
that these members were responsible for the fact 
that 23 perfectly good brick culverts on roads 
within the Municipal area were practically destroyed 
by the order of the Committee and new wooden 
structures erected on the old foundations for no 
reason whatever save that the contracts for the 
works were all given to a man who was closely 
related tothe Vice-President ; 

Held, that: giving out entirely “unnecessary work 
in this way caused a loss or waste of public 
money and. that all the members who took 
part in this series of transactions resulting in this 
loss and waste must be held liable under s. 43,. 
Burma Municipal Act, for the initiating of this 
improper series of transactions was mis- 
conduct which had entailed loss to the Municipal 
Committee and all the members were res- 
ponsible for the series of transactions as a whole 

The passing of the bills of payment by comaiittee, 
for works which had already been carried out and 
whieh work was unnecessary, does not amount to i 
causiag loss, waste or misapplication of money be- 
cause the liability to make the payment to the con- 
tractor arises when the contractor is given the 


-contract, 


F. O. A. from a judgment of the District 
Judge, Thayetmyo, in Civil Regular No. 80 
of 1931. . 

Mr. Pandit, forthe Appellant. ° 

Mr. A. Egyar, for the Crown. ; 

Judgment.—The suit out of which this 
appeal asises casts an interesting sidelight 
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on what sometimes goesonin the work- 
ings of public bodies. The suit was filed by 
the Secretary of State for India in Council 
against the former President, Vice-President 
and members of the Municipal Committee of 
Thayetmyo. The allegation was that these 
members were responsible for the fact, that 
23 perfectly good brick culverts on roads 
within the municipal area were practically 
destroyed by the order of the Oommittee 
and new wooden structures erected on the 
old foundations for no reason whatever 
save what can be surmised from the fact 
which is pointed out, viz., that the contracts 
for the works were all given toaman who 
was closely related to the Vice-President 
U Ba Kyaw. 

The suit was brought under s. 43, Muni- 
cipal Act, which says: 

“Every person shall be liable for the loss, waste 
ormisapplication of any money or other property 
belonging to the Committee if the loss, waste or 
misapplication isa direct consequence of his neglect 
or misconduct while a member of the Committee, 
anda suit for compensation may be instituted 
against him by the Committee or by the Secretary 
of State for India in Council.” Ped 


The allegations made in the plaint’ have 
: been abundantly proved. It would appear that 
the culverts in question were erected when 
.Thayetmyo was first laid out. There was 
no record of when they were built, but it 
would seem that all the brick culverts 
‘which were not destroyed inthis way are 
‘now in perfectly good condition, and there 
is evidence of many witnesses, apparently 
respectable citizens of the town, to the 
‘effect that the culverts in question were in 
good condition save thatthe openings in 
-them had silted up, and there is evidence 
that the structures alleged to be decayed 
“and dilapidated gave great difficulty to 
` the workmen employed in  desiroying the 


brick work. 
- The case put forward on behalf of the 
«defendants was that these culverts were 


dilapidated and had sunk. There is no evi- 
“dence to prove that they were dilapidated 
and the fact that they had sunk would 
‘appear to be negatived by the fact that the 
old foundations were used for the new 
` ptructures erected in place of the culverts 
. destroyed, and if the old culverts had 
been rendered useless by the fact that they 
had sunk, érecting new structures on such 
“old foundation would appear to be asking 
* for trouble. As has been said, it is abund- 
antly® proved that the culverts when pulled 
to pieces were -in good condition. The 


«defendants say that they acted onthe advice . 


of the Sub-Divisional Officer of the Public 
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damaging admission. 
‘not make a statement at the enquiry. . His 
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Works Department, Mr. Sathy. Mr. Sathy 
has not been called as a witness, although 
there is no suggestion that he isno longerin 
Burma. , 

Before this case started an enquiry was 
held by the Deputy Commissioner at the 
instanċe of the Ratepayers’ Association. All 
the defendants, except U San Win, were 
examined by him, and their statements have 
been made exhibits and admitted by the 
defendants who made them, In these 
statements the case which the defendants 
put forward was that all the work was done 
at the instance of the whole Committee— 
the whole Committee acted, as a bady. 
U Han Tha said: 

“The 23 culverts in question were replaced by 
wooden, bridgesat the requests of all the members 
of the`Committee, First the members for their 
respective wards urged the repairs of such of the 
culverts as were situated in their wards. 
with the whole Committee and examined these 
culverts.” f : i 

U Ba Kyaw, the Vice-President said: 

“All the membersof the Committee including 
myself agreed that wooden bridges should bécon- 
structed in place of the 23 culverts which had 
fallen into an irreparable condition.” ` 

U Ba Saw said: 

“All the members ofthe Committee including 
myself, visited the dilapidated culverts and agreed 
that they all should be replaced by wooden bridges 
as it was considered that the culverts were irre- 
parable and that new culverts would cost much 
heavier than wooden bridges. All of us urged 
the President to erect wooden bridges in their place 
as soon as possible. * * * We all urged him in 
this respect at almost every meeting * * * 

U San Win said: 

“At almost every meeting I and all the other 
Committee members together spoke to the President 
to get wooden bridges constructed properly in the 
place of the said brick culverts as the latter were 
in a dilapidated condition.” | 

U Po So said; 

“All the Committee members including me agreed 
to the construction of wooden bridges. Before they 
were thus repaired, the Committee members went 


with the Municipal Overseer, Maung Thaw, to see 
the said brick culverts” 

U Ba said: 

“All the Committee members discussed the 


matter for constructing wooden bridges in the place 
of brick culverts because the latter were in a 
dilapidated condition and were sunk in the grounds. 
* * * * Therefore allthe Oommittee members 
spoke to the President to have new wooden bridges 
constructed in place of the said brick culverts.” 
U San Khine alone has not made any such 


Apparently hedid 


signature, however, appears on many of the 
completion certificates, and although he 
denies all hissignatures, they are sworn 
to by the Municipal Secretary who appears 
as a. defence witness; so it is difficult to 
see how his statement that he knew no- 
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thing about what had happened until after 
the enquiry had been held by the Deputy 
Commissioner can be accepted. 

The plaintiff has worked out a scale by 
which he charges the various members 
wilh liability, and would appear that he 
seeks to render each of the members liable 
for all the bills of the past for each culvert 
at meetiogs at which such individual 
member was present. Para. 10 of the 
plain suggests that the idea of the plain- 
tiff isthat the money was sanctioned ab 
these meetings. These meetings were, how- 
ever, merely those at which the bills for 
payment were passed, and the passing of 
bills of payment after work had already 
been carried out does not seem to be caus- 
ing loss, waste or misapplication of money 


because the liability to make the payment- 


to the contractor arises when the contractor 
is given the contract. 

We consider, however, that giving out 
entirely unnecessary work in this way un- 
doubtedly causes a loss or waste of public 
money and that all the members who took 
part in this seriesof transactions resulting 
in this loss and waste must be held liable 
under s. 43, for the initiating of this im- 
proper series of transaction is undoubtedly 
misconduct which has entailed loss to the 
Municipal Committee. It is abundantly 
clear that all the members were responsible 
for the series of transactions as a whole. 
That was the position which they took up 
at the Deputy Commissioner's enquiry, and 
there can be little doubt that it is what 
actually bappened. 

The amount of the decree passed against 
them, Rs. 5,418-9-0 is less than the amount 
which was originally sued for, and is less 
than Rs. 1,000 in excess.of the costs in- 
curred in erecting the structures. It is 
not contended that the value of the culvert 
destroyed could have been less than Rs. 50 
each; so it is unnecessary to go into the 
question of what the actual valueof the 
culverts destroyed was. It has been strong- 
ly urged that it is most inequitable to make 
each of the members individually liable for 
the full amount, and the learned Govern- 
ment Advocate who appeared for the first 
respondent stated that he was quite willing 
to have the decree altered making each 
one of the defendants liable for one-seventh 
of the total amount chargeable,in spite 
of the fact that strictly speaking perhaps 


each of them is liable for the full amount.’ 


We, therefore, vary the decree of the trial 
Court tothis extent, that each of the de- 
fendants isto be held liable only for one- 
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seventh of Rs. 5,418-9-0, i.e, the decree 
against each individual defendant. will be 
for Rs. 774-1-3, and each one will be liable 
for Rs. 103 ofthe costs awarded. So far 
as the coats in this appeal are concerned, 
the appealing defendants will each . be 
liable to pay one-sixth of the first respond- 
ent’s costs. ; 
N. Decree varied. 
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BOMBAY KIGH COURT 
Civil Appeal No. 3 of 1934 
November 15, 1934 
BROOvFIELD, J. 
KHANDESH LAKSHMIVILAS MILL Oo. 
—APPELLaNT f ; 


versus 
VINAYAK ATMARAM KARPURKAR— 
RESPONDENT 
Contract Act (IX of 1872), s. 28—dAgreement to 
select one of two competent tribunals for disposal of 
disputes between parties—Validity of. i 
Section 28, Contract Act, does not prohibit the 
parties toa contract from selecting one of two com- 
petent tribunala for the disposal of their disputes, 
Such agreements are valid. A. Milton & Co. v, Ojha 
Automobile Engineering Co. (1) and Achratlal Kesav- 
lal Mehta & Co, v. Vijayam & Co. (2), relied on. 
©. A. from anorder of the First Class. 
Sub-Jndge, Jalgaon, in Suit No. 211 of 1931. 
Mr. W. B. Pradhan, for the Appellant. 
Messrs. A. G. Desai and G. H. Rajas 
dhyaksha, for the Respondent. Sg 
Judgment.—The principal question .in 
this appeal is whether the parties. to a 
contract, one of whom resides at. Jalgaon 
and the other in Bombay, may validly agree 
that litigation arising out of the contract 
should be tried in Bombay and not in 
Jalgaon, it being admitted that apart from 
the agreement such litigation might be tried 
in either place. The plaintiff is a Company 
owning oil mills in Jalgaon. The defendant 
is a resident of Bombay. He agreed to 
supply funds to the Company for the pur- 
pose of carrying on their businegs in 
groundnuts which were to be purchased and 
milled in the plaintiff's mill at Jalgaon. 
He failed to supply the money and in 


consequence the Oompany bright. a saif——_ 


to recover Rs. 7,500 damages, that being 
what, it is alleged, the Company would 
have earned in the business 4f the defend: 
ant had supplied the funds. \There was a 
formal written agreement bietween the 
parties, one clause of which provides: 

“lf any dispute arises in respect of the aforesaid 
business between us under this agreement, the sane. 
shall be referred to the Bombay High Coyrt or in” 
such Courts in the Town and island of Bombay, as 
shall have jurisdiction in the matter,” ae. 

In spite of this clause the plaintiff Com, 
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pany filed their suit fordamages in the 
Subordinate Court of Jalgaon. The trial 
Judge upheld the objection of the defendant 
thatin viewof the agreement between the 
parties the svit could only be triedin Bom- 
bay. The question in this appeal is whether 
that finding is right, and in my opinion it is. 
The Jearned Advocate who appears for the 
appellant-plaintiff has admitted that he 
cannot call in aid the provisions of s. 28, 
Contract Act. That section provides that 
every agreement, by which any party 
thereto is restricted absolutely from enfore- 
ing his rights under or in respect of any 
contract, by the nsual legal proceedings in 
the ordinary tribunals, is void to that 
extent. But here obviously there is no 
absolnte restriction. Both the Jalgaon 
Conrt and the Courts in Bomhay would 
ordinarily be competent to entertain the 
suit. All that has happened is that the 
parties have agreed to select one of two 
competent tribunals for the disposal of their 
disputes. Mr. Pradhan contends that 
parties cannot by agreement make such 
a change in thelaw. But ifthe case does 
not come within the mischief of s. 28 -and 
it clearly does not—then, as far as I_ am 
aware, it is not contrary to any law. More- 
over, agreements of the same kind have 
been held valid (see A. Milton & Co. v. 
Ojha Automobile Engineering Co, (1), 
following Achratlal Kesavlal Mehta & Co. 
v. Vijayam & Co. (2). 

A further point taken was that, as the 
trial Judge has mentioned in his judgment 
the plaintiff made an application for join- 
ing another defendant who is. an agricul- 
turist residing at Dhulie. If that 
application had been granted, so the learned 
Subordinate Judge says, the suit would 
have had to go to the Court at Dhulia 
under s. 11, Dekkhan Agriculturists’ Relief 
Act. Mr. Pradhan uses this as an argu- 
ment for holding that the Courts in 
Bombay cannot have jurisdiction, 1 think, 
however, there is no substance in this point. 
So far fo-aqditional party has been jcined, 
but if he were to be joined, it would not 
apparently ave the effect which the 
learned Judge supposed. Two persons on 
behalf of th Company entered into the 
agreement with the defendant. The suit is 
brought by the Company. The person 
sought to be added as a co-defendant is 


acne of the persons who executed the agree. 


(1) 130Ind. Cas. 252; A I R1931 Cal. 179; 57 O 
1280; Ind. Rul. (1931) Gal 380. 

(2) 90 Ind, Oas. 1019; A .I R1925 Mad. 1145; 49 M 
LJ 189; 22 L W 70. 
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ment on the Company’s behalf. No relief 
ia or could be sought against him. He 
would be a purely formal party. But apart 
from thats. 11,Dekkhan Agriculturists Relief 
Act, to which the learned Judge refers does 
not appear to have any application. That 
provides that every suit of the description 
mentioned in 8. 3, cl. (w) shall be inetituted 
and tried in a Court within the local limits 
of whose jurisdiction the defendant resides. 
But this being a suit for damages is not a 
suit under s. 3, cl (w), but one under s. 3 
cl. a). There is one other small point as to 
the construction of the agreement. It was 
urged in tke trial Court— and Mr. Pradhan 
has repeated the argument—that the 
disputes contemplated by the clause in the 
agreement, which I have quoted, must 
mean disputes arising in the course of the 


business, not one like the present, which — 


has arisen before the business was actually 
started at all. Ido not think there is any 
force in this argument. Reading the 
agreement as a whole, “the aforesaid busi- 
ness” clearly means the projected business 
or trade in groundnuts and the present 
must be regarded as a dispute whish has 
arisen in respect of that business. More- 
over, it is expressly provided in cl. 14 of 
the agreement that the business should be 
deemed to have begun on the date of the 
agreement. Jn my opinion the appeal fails 
and must be dismissed with costs. 
N. Appeal dismissed. 


LAHORE HIGH ‘COURT 
Civil Appeal No. 1276 of 1933 
June 20, 1934 ' 

Hinton AND Din MoHAMMAD, JJ. 
LACHHI AND ANOTHER—ÀÅPPELLANTS 
VETSUS 
BADRI PARSHAD AND 0OTHERS— 

RESPONDENTS f 

Provincial Insolvency Act (V of 1920), ss. 20, 56, 4— 
Interim Receiver—Powers of—Joint effect of ss. 20, 
56—85. 4, scope of— Order under. 

Where an interim Receiver takes possession of the 
property belonging to insolventsin possession of the 
insol vents, not in their own right but as lessees under 
the mortgagee with whom it had been previously 
mortgaged with possession, an Insolvency Court 
cannot order the delivery of possession to the mort- 
gagee before an order of adjudication is made against 
the debiors If the Receiver is willing to discharge 
the obligation attached to property, the possession 
shotld remain with him, otherwise the insolvent 
tenant shall have to be let in possession. 

Principles deducible from the provisions of law 
contained in ss, 20,56, Provincial Insolvency Act are: 


a 


(a) An interim Receiver may be appointed by any ae 


solvency Court with directions to take immediate po 


session of the property of the alleged insolvents; tb) 


, The powers to be exercised by an interim Receiver 


Pa 


a Civil Court and the claimants 
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shall be determined by the Court with reference to 
0, XL of the Civil Procedure Code. te) To ensure 
compliance with its order, the Insolvency Court can 
remove a person in whose possession such property 
< is, but it cannot remove any person whom the 
insolvent has not a present right soto remove, It 
would be evident, therefore, that the only order that 
a Oourt can pass within the four corners of law is 
to direct an interim Recsiver to take possession of the 
property and the only manner in which it can enforce 
ita order is to remove the person in possession, pro- 
vided that, that person does not come within the 
purview of the proviso to sub-s. (3 of 5 56. lt 
cannot therefore passany order which may amount 
to the divesting of any person of the possession of the 
property who hasa present right to retain that 
possession against the insolvents. 

Under s. 4, Provincial Insolvency Act, the Insolvency 
Court has full power to decide all questions of title 
but the Court has to exercise its authority under s.4 
by applying its mind properly to a)l the implications, 
Section 4 intends that the Court in such matters. 
of forciblerealization of property is to act with the 
procedure and no doubt with the judicial caution of 

have a right to be 
heard judicially and to have from the Court a final 
decision before the property is wrested from their 
possession, A thorough enquiry is all the more 
necessary under this sectionas an order passed under 
it, is Anai and binding on the parties. A summary 
order passed without any reference to this section 
cannot, under any circumstances, be treated asa 
proper and valid order under the section. Gowardhan 
Das v. Jagat Narain (2), referred to. [p. 281, col. 


“©, A. from an order of the District J udge, 
Ferozepore, dated July 24, 1934. 
Messrs. Nand Lal and Pran Nath, forthe 


Appellants, 

Mr. Manohar Lal, for’ the Respond- 
ents. 

Din Mohammad, J,—This case ori- 


ginally came up before a learned Judge 
in Chambers who has referred it tous to 
determine whether an Insolvency Court 
can underthe circumstances mentioned in 
the case order delivery of possession to the 
mortgagee before an order of adjudication 
is made against the debtors. The materia] 
facts bearing on the point of law involved 
ia this case are these, A firm carrying 
on business at Karachi presented an 
insolvency petition against the owners of 
the firm Bahadur Mal-Hem Raj working at 
Ferozepore. The Insolvency Court acting 
under s. 20, Provincial Insolvency Act, 
appointed the Official Receiver asan 
interim Receiver and directed him to take 
possession of the property in dispute. This 
property had however been already mort- 
gaged with possession by the mortgagor 
firm to Badri Parshad, respondent, and 
was being held by the alleged insolvents 
under a deed of lease from the mortgagee. 
The interim Receiver dispossessed the 
insolvents and.took physical possession of 


the an on Mareh 10, 1932, on which 
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- the alleged insolvents presented a peti- 
tion tothe Court protesting against the 
action of the interim Receiver. It appears 
that no order was passed on this applica- 
tion. On December 17 the present respond- 
ent putin an application in the Ins^l- 
vency Court that as he wasa mortgagee in 
possession, the interim Receiver should be 
called upon to make over the possession 
of the property in dispute to him. This 
application was resisted by the interim 
Receiver on the ground that as no order of 
adjudication had been. made till then, 
the application of the mortgagee was 
premature. The Insolvency Court did not 
agree with the interim Receiver in the 
objection made by him and passed an 
order to the effect that inasmuch asthe 
alleged insolvent were the tenants of the 
mortgagee, the Receiver should restore 
the possession of the property in dis- 
pute to him. From this order an appeal 
was preferred to the Court of the District 
Judge by the alleged insolvents, but it 
was dismissed on the ground that the order 
of. the Insolvency Court was in effect to 
appoint the mortgagee as an interim 
Receiver of the property mortgaged, and 
moreover, the order was in the interest of 
the general body of the insolvent’s eredi- 
tors. It is this order that is under appeal 
before us now and we are called upon 
to -decide whether the order of the In- 
solvency Court which has been affirmed 
by the learned District Judge was in 
accordance with the law applicable tothe 
facts of the case. 

Both Counsel have 
great length, but unfortunately have 
not placed any authority before us in 
support of their respective contentions and 
we have thus been left to adjudicate on 
this matter by referring tothe relevant 
sections of the Provincial Insolvency Act, 
The learned Oounsel for the respondents 
bas based his argument on the interpreta- 
tion to be put on s. 20 read with s.4, 
Provincial Insolvency Act, while the 
learned Counsel for the appellants has 
contended that none of the provisions of 
law contained inthe Provincial Insolvency 
Act warrants the course adopted by the 
Insolvency Court. f aah 

The arrangement of the various sec- 
tions contained in the Provincial Ia- 
solvency Act clearly shows that 8. 20 in 


i 


addressed usat 


might arise before the Court is empower- 
ed under the law to pass a vesting order 
and as the legal status of an interim 


4 
a) 


evhich ` 
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Receiver is not exactly that of a Receiver 
apprinted after adjudication and the 
righis and liabilities of a Receiver defined 
in the Act relate to-a Receiver in in- 
solvency alone, the section lays down that 
“the interim Receiver shal] have sneh powers 
conferrable on a Receiver appoined under 
the Civil Procedure Orde, 1908, as the 
Court may direct.” The only order that 
a Court is, therefore, entitled to make at 
this stage of the petiticn is merely to 
direct the interim Receiver to take 
immediate possession of the whole of the 
insolvents’ property or of any part thereof 
and toinvest him with any of the powers 
mentioned inO XL,r. 1, Civil Procedure 
Code, that it deems fit. Along with s. 20 
it is also necessary to refer to sub-s. (3), 
s. 56, Provincial Insolvency Act, which 
defines fhe power of the Court and the 
limitations placed thereon inthe matter of 
removing persons from the possession of 
any property for which a Receiver is ap- 
pointed. This sub-section while empower- 
ing the Court to remove the person in 
whose possession any such property is, 
expressly prohibits the removal of any such 
person whom ihe insolvent has not a 
present right so to remove. The provisions 
of ‘this section are applicable to interim 
Receivers also so far as may be by 
virtue of sub-s. (5) to s.56. Now, asli 
read these two sections, the following prin- 
ciples are deducible from the provisions of 
law contained therein : 

(a) An interim Receiver may be ap- 
pointed by any Insolvency Court with 
directions to take immediate possession 
of the property of the alleged insolvents. 
(b) The powers to be exercised by an 
interim Receiver shall be determined by 
. the Court with reference to O. XL, Civil 
Procedure Code. (c) To ensure compliance 
with its order the Insolvency Court can 
remove a person in whose possession such 
property is, but it cannot remove any 
person whom the insolvent has not a 
present right so to remove. It would be 
evident, therefore, from the above analysis 
of gs.20 and 56, Provincial Insolvency 
Act, that the only order that a Court can 
pass within the four corners of law is to 
direct an interim Receiver to take posses- 
sion of the property and the only manner 
in which it can enforce its order is to 
remove the person in possession provided 
that, that person does not come within 
the purview of the proviso to sub-s. (3), 
s. 56. It cannot, therefore, pass any 
order which may amount tothe divesting 
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of any person of the possession ofthe 
property who hasa present right to retain 
that possession against the insolvents. It 
is clear that this provision of law is based 
on common sense and sound reason. The 
Insolvency Court merely steps into the 
shoes of an insolvent and is, therefore, 
subject to all those disqualifications and 
drawbacks to which the insolvent himself 
is. If there is any defect in his title, 
the Insolvency Court will inherit it, and 
if the estate is encumbered, the encum- 
brance will continue. 

Now, in the present case the property 
was under a mortgage and the mortgagee 
was in possession through his tenant. In 
ordinary circumstances, therefore, the 
Court would not have been competent to 
remove the mortgagee from the possession 
of the property as the insolvent himself 
could not do so. But in this case the 
difficulty arises from the fact that the 
person through whom the mortgagee was 
in possession was the insolvent himself. 
and ifitis held that the possession of the 
mortgagee could not be disturbed by the 
Court, the question would at once arise 
whether to restore the status quo and 
instal the mortgagor in possession of the 
property in the capacity of the mortgagee's 
tenant orto ignore the tenant's lease and 
hand over the possession to the mortgagee 
himself. In my view the insolvent tenant 
enjoys two different rights in the pro- 
perty mortgaged. He is the owner. ofthe 
equity of redemplion as well as the 
occupant of the property by virtue of his 
lease which is co-terminous with his mort- 
gage. So far as his equity of redemption 
is concerned, it does not admit of physi- 
cal possession, but his leasehold is capable 
of such possession and can be taken pos- 
session of by the Receiver. As I read the 
law, the Receiver takes the property sub- 
ject to the burden, if any, and is entitled 
to elect whether to retain it or not if-the 
burden is too onerous to be borne by him. 
Jf in the present case the interim Receiver 
elects to remain in possession he shall 
have to discharge the obligations attached 
to the property; but if he does not, the 
insolvent tenant who has been dispossessed 
shall have to be Jet in possession. Under 
no circumstances therefore, the property 
can be. restored tothe mortgagee. Reference 
in this connection be made to Mahadeov, 
Jai Narain (1). The learned Counsel for 
the respondents tries to justify the order 


a 62 Ind. Oas. 850; A I R 1921 Nag.10; I7N LR 
5. ` 
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ofthe Court below on the ground that an 
Insolvency Court is empowered under s. 4 
to dispose of all questions of title or of 
any nature whatever or such as it may 
deem expedient or necessary to decide. 
It is no doubt true that the Court has 
full power to decide all such questions 
but from the brief order recorded in this 
case it does not appear that the Court has 
exercised ils authority under s. 4 or had 
applied its mind properly to all the 
implications of his order, As observed 
by a Division Bench of the Patna High 
Court in Gobardhan Das v. Jagat Narain 
(2), 8. 4 intends that the Court in: 

“such matters of forcible realization of property 
is to act with the procedure and no doubt with 
the judicial caution of a Civil Court and the 
claimants have a right to be heard judicially and 
to have from the Oourta final decision before the 
property is wrested from their possession.” 

A thorough inquiry is all the more 
necessary under this section as an order 
passed under.it is final and binding on 
the parties. A summary order passed. 
without any reference to this section cannot, 
under any circumstances, be treated as 
proper and valid order under the section. 
The learned Counsel for the respondent 
has practically conceded the proposition 
that the order as it stands could not be 
passed under any of the provisions of the 
Provincial Insolvency Act the stage at 
which it was passed; but he has urged 
that the interpretation placed by the 
learned District Judge on the order in 
question is reasonable and should be ac- 
cepted: that is, the Court should be con- 
sidered to have appointed the mortgagee 
as an interim Receiver of the property. 
This argument in my opinion has no 
force, firstly because itis doubtful whether 
` a second interim Receiver could be ap- 
pointed for the same property in the pre- 
sence of the Official Receiver who had 
already been appointed as such, and, 
secondly, because the Court had not ap- 
pointed the mortgagee as an interim 
Receiver and had dealt with him in the 
capacity of a mortgagee only and in no 
other capacity. This being so, it is not 
possible to import into the order under 
appeal any such intention as was not 
presen’ tothe mind of the Court at the time 
the order was passed, 

The learned Counsel has finally urged 
that asthe order in question was bene- 
ficial to the estate inasmuch as it tended 
to relieve the debtor of the burden of 
ple tgs. 94 Ind, Cas, 506; A I R 1926 Pat, 291; (1926) 

al. 
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Rs. 150 per mensem, the’ learned District 
Judge was justified in not interfering with 
the order of the Insolvency Court. To my 
mind, this consideration also does not arise 
at the present juncture, nor is it necessary 
to enter into any such discussion as there 
is not encugh material on the record before 
us. I would, therefore, hold that the order 
of the Insolvency Court directing the 
restoration of the property in dispute to 
the mortgagee as such under thecircum- 
siances of the case was ultra vires and 
unwarranted by any provisions of the law 
applicable tothe case and accept this 
appeal with costs, leaving the Court full 
discretion to proceed in any manner it 
thinks fit in the best interests of the estate 
as well as of the creditors concerned. 
Hilton, J.—I agree. 
D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 37 of 1934 
February 13, 1935 
SULAIMAN, C. J. , AND BENNET, J. 

THE MUNICIPAL BUARD, BENARES— 
DEFENDANT— APPELLANT 
versus 
Messrs. KRISHNA AND Co.—PLaINTIFF— 


RESPONDENT 

U. P. Municipalities Act (II of 1916), s. 164—Suit 

for refund of octroi assessed by Municipal Board on 
goods imported— Whether lies in Civil Court—Electric 
cetling fans—Whether exempt from duty—Practice— 
Letters Patent Appeal—Plea of want of jurisdiction— 
Whether can be raised for the first time, 
% No suit fora refund of octroi which has been 
assessed by the Municipal Board on goods imported 
lies in a Oivil Oourt onthe ground that the goods 
were not infact assessable or that the account of 
assessment was excessive. Chairman of Giridh 
Municipality v. Srish Chandra Mazumdar (7), dis- 
tinguished. 

Obiter.—Olass (14) mentioned in Schedule to the 
U P. Municipalities Act, expressly exempts from 
duty machinery, meaning machines or sets of 
machines to be worked by electric power. Electric 
ceiling fans are obviously within the scope of this 
category. Although no suit lies for refund of the 
octroi duty, the goods are actually exempt from 
duty. [p 283, col. 2.] 

A plea of want of jurisdiction can bereised in a 
Letters Patent Appeal even though it has not been 
pressed before the Single Judge. Official Liquidator 
of M. E. Moolla & Sons, Limited v. Mrs. Burjorjee (4), 
relied on. Ram Kinker Rai v. Tufani Ahir (2), 
referred to. Brij Bhukhan v. Durga Dat (1), ex- 
plained. 

L. P. A, against the. decision of Mr. 
Justice Young, dated January 3, 19345 
reported as 148 Ind. Cas. 508. 

Mr. A. M. Khwaja; for the ipoden 

Dr. K. N. Katju and Mr. B. Malik, for 


the Respondent. - 
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Judgment.— This is an appeal by the 
Municipal Board of Benares arising out of 
a suit brought by the plaintiff Company for 
refund of certain octroi duty charged from 
them on certain ceiling fans imported into 
the Municipal limits. The goods were detain- 
ed at the barrier and were charged at the rate 
of six pies per rupee cn their value. The 
plaintiffs paid the duty under protest and 
got their goods released. The plaintiff 
Company has now instituted the suit in the 
Civil Court for refund of the octroi on the 
ground that the goods were not chargeable 
with octroi at all. The defendant inter 
alia pleaded that the Civil Court had no 
jurisdiction to entertain the suit. An issue 
on the question of jurisdiction was framed 
by the tiial Court, but it was not seriously 
pressed on behulf of the defendant. The 
point was again raised in the grounds of 
appeal before the lower Appellate Court, 
butthe judgment of that Court does not 
suggest that the point was argued. Before 
alearned Judge of this Court in second 
appeal the point does not appear to have 
been argued, and the only question con- 
sidered was whether the electric ceiling 
fans could come under the category of 
“hardware” 
Art. 82 of the Schedule. 

A preliminary objection is taken on 
behalf of the plaintiff that a new point which 
was not argued before the learned Judge 
of this Court should not be allowed to be 
raised in the Letters Patent Appeal. Reli- 
ance is placed on the observations in Brij 
Bhukhan v. Durga Dat (1), that in appeals 
under the Letters Patent an appellant is 
not entitled to be heard on points which he 
had not raised before the Judge from whose 
decree he was appealing. Probably all 
that the learned Judges meant to lay down 
was that he was not entitled as of right to 
raise such a question, and not that the 
Letters Patent Bench itself is precluded from 
allowing such a point to be raised. Even 
in the case of Ram Kinker Rai v. Tufani 
Ahir (2), it was conceded that a question 
involving jurisdiction can be raised for the 
first time in appeal. It was pointed out in 
a later Full Bench case of Mahabir Singh v. 
Narain Tewari (3), that the list could not 
be exhaustive and any suggestion that no 
other category could be considered would 


be an obiter dictum, The matter has been 
©: (1) 20 A 258 at p 261; A W N 1898, 41. 

(2) 133 Ind, Cas. 428; (1930) A L J 1601; AIR 
1931 All. 35; 53 A 65; Ind. Rul. (193!) All. 668 


F B). 
í (3) 134 Ind. Cas. 236; (1931) A. L J 715: A I R 1931 
All. 490; Ind. Rul. (1931) All. 812; 54 A 25 (F B.) 
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set at rest by the pronouncement of their 
Lordships of the Privy Council in the case 
of Official Liquidator of M. E. Moolla 
& Sons, Limited v. Mrs. Burjorjee (4), where 
their Lordships quoting the remarks of 
Lord Watson in Connecticut Fire Insur- 
ance Company v. Kavanagh (5), pointed out 
that where a question of law is raised for the 
first time in a Court of last resort upon 
the construction of a document or upon 
facts either admitted or proved beyond 
controversy, it is not only competent but 
expedient in the interests of justice to enter- 
tain the plea. But theexpediency of adopt- 
ing such a course may be doubted when 
the pleas cannot be disposed of without 
deciding nice questions of fact. We are, 
therefore, of opinion that a plea of want of 
jurisdiction can be raised in this Letters 
Patent Appeal even though it does not 
appear to have been pressed before the 


| learned Judge of this Court. 


The first contention urged before us on 
behalf of the appellant is that no suit for 
arefund of octroi duty lies in the Civil 
Court. , 

Section 128 (1) of the Municipalities 
Act, 1916, empowers a Board to impose 
several kinds of “taxes,” and the list 
includes an octroi on goods or animals 
brought within the Municipality for con- 
sumption or use therein. The opening 
portion of the sub-section indicates that an 
octroi is regarded as one of the taxes 
which can be imposed by the Board. In 
s. 133 (1) it is specifically mentioned that 
ifthe proposed “tax” falle under any of 
the els, (i) to (aii) of sub-s, (1) of s. 12x, 
the Commissioner may refuse to sanction 
it. Clause (viii) of sub-s. (1) is the clause 
referring to octroi on goods. Similarly 
s. 166 speaks of any sum on account of 
“tax” other than an octroi or toll, or any 
similar tax payable upon immediate 
demand. It, therefore, seems to be obvious 
that the word ‘“‘tax” is intended to be com- 
prehensive enough to include an octroi or 
a toll also. Section 153 also is general 
in its scope and provides for the making of 
rules regulating the assessment, collection 
or composition of taxes, and in the case of 
octroi or toll, the determination of octroi or 
toll limits, That is to say, the assessment 
and collection of octroi as well as the 


(4) 136 Ind. Cas, 737; (1932) A L J 708; Ind. Rul. 
(1932) P O 151; AI R 1932 PC 118, 36 O W N67; 
550 L J362: 10 R 242; (1932) M W N 680: 34 Bom. 
L R1021; 36 L W 75; 63 M LJ 131; 59I A161 


(PO) 
(5) (1892) A O 473 at p 480; 61 LJ P 050;67LT 
508; 573 £ 21, 
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determination of the limits of octroi can 
be provided for in the rules made by the 
Board. Section 160 allows an appeal in 
the case of all taxes other than those 
assessed upon the annual value of buildings 
or lands, and s. 162 provides for a refer- 
ence to the High Court in case there is a 
reasonable doubt. It is diffenlt to hold 
that these sections are inapplicable to the 
assessment, imposition or demand of octroi. 

We then come tos. 164, on which main 
reliance is placed on behalf of the appel- 
lant. It provides: 

(1) “No objection sball be taken to a valuation or 
assessment, nor shall the liability of a person to be 
assessed or taxed be questioned in any other manner 
or by any other authority than is provided in this Act.” 

(2) “ The order of the appellate authority confirm- 
ing, setting aside or modifying an order in respect 
of valuation or assessment or liability to assessment 
or taxation shall be final," ete. 


The marginal note added to the section 
is “Bar to jurisdiction of Civil and 
Criminal Courts in matters of taxation.” 
Both the marginal note as well as the 
language of the two sub-sections indicate 
that it isthe intention of the Legislature 
that matters of this kind are to be decided 
finally in accordance with the provisions 
laid down in the Municipalities Act and 
not otherwise, and that they should not be 
re-opened in any Civil or Criminal Court in 
any manner other than that which is 
provided in this Act. It is obviously 
Intended that all objections to the valuation 
or assessment as wel] as to the liability or 
assessment of taxes shall be made either 
to the Board or appellate authority and 
that the ultimate decision of the appellate 
authority shall be absolutely conclusive 
and incapable of being re-opened in any 
other Court except in accordance with the 
provisions of the Act itself. 


It has been held by a Bench of this Court 


that when proceedings are started under 
s. 155 of the Municipalities Act, the ques- 
tion whether an offence has in fact been 
committed can be considered afresh by 
the Criminal Court because there is provi- 
sion for conviction for such an offence in 
the Act itself. In the case of Kashi Prasad 
Varma v. Municipal Board, Benares (6), 
there was a remark in the nature of an 
obiter dictum that “so far as Civil Courts 
are concerned, the contention (that the 
jurisdiction is barred) is well-founded.” 
The learned Counsel for the respondent 
has relied on the case of Chairman of 
Giridih Municipality v. Srish Chandra 


(6) 154 Ind. Cas. 750; (1935) A L J 68; AIR 1935 
All. 68; 7R A 790; 36 Cr. LJ 560. 
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Mazumdar (7). That case turned on the 
interpretation of s, 116 of the Bengal 
Municipalities Act, 1884. In the previous 
Act the words “nor shall the liability of 
any person to be assessed or rated be 
questioned,” had also occurred in the same 
section, but in 1894 those words were 
deliberately deleted by the Legislature and 
omitted from the section. Furthermore, 
there was no marginal note indicating that 
the section was intended to be a har to the 
jurisdiction of Civil or Revenue Courts. 
It is also quite clear that there the taxa- 
tion had been made in respect of income 
earned outside the jurisdiction of the Muni- 
cipal limits. In those circumstances the 
Caleutta High Court held that suit in a 
Oivil Court was maintainable. The posi- 
tion in these Provinces is quite different 
because the language of s. 164, together 
with its marginal note is quite emphatic. 
It may also be noted that in Ch. X of the 
Municipal Account Code, s, 134, onwards, the 
imposition of octrei duty is called an assess- 
ment. We are, therefore, of opinion that 
no suit forarefund of octroi which has 
been assessed by the Municipal Board on 
goods imported lies in a Civil Court on the 
ground that the goods were not in fact 
assessable or that the amount of assessment 
was excessive. 

The next question is whether the goods 
were really chargeable with octroi duty. 
It is not absolutely necessary to decide this 
finally in this case. The learned Single 
Judge was of the opinion that ceiling 
electric fans did not come within the 
category of hardware mentioned at serial 
No. 82 of the Schedule. There is much 
to be said for the view that “hardware” 
would not include machinery of the kind of 
electric ceiling fans. The learned Counsel 
for the Municipal Board suggested that 
they may come under the heading “other 
metals and articles made therefrom,” 
while the learned Counsel for the respond- 
ent pointed out that iron, brass, copper, 
etc., had been previously mentioned and 
the expression “other metals” would not 
include iron. It is not necessary to decide 
this point. But we may point out that 
class (14) expressly exempts from duty 
machinery, meaning machines or sets of 
machines to be worked by electric power. 
Electric ceiling fans are obviously within 
the scope of this category. Although no 
suit lies for refund of the octroi duty, we 
must express our opinion that the goods 


(7) 35 O 859, 
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were actually exempt from duty, when con- 
sidering the question of costs. 

We accordingly allow the appeal and 
dismiss the plaintiff's suit, but we direct 
that the parties should bear their own 
costs throughout. 

N. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 
Criminal) Revision No, 201 of 1934 
, October 31, 1934 
Mir Anman, A. J. O. 
FAZAL MAHMUD—Accuszp— 
PETITIONER 
VeETSUS 
EMPEROR Orposits Party 
Criminal Procedure Code (Act V of 1#98), ss. 406 
proviso, 123 (2), 110— Person proceeded against under 
s. 110 and sentenced for three years by Magistrate— 
Appeal does not lie to District Magistrate, 


Wherea Magistrate sentences a person proceeded 


against under s. 110, Criminal Procedure Code, for 
a period of three years, an appeal does not lie tc the 
District Magistrate, 

Or. Ri against an order of the District 
Magistrate, Peshawar, dated June 4, 1934. 

Mr. P. Raghunath, for the Petitioner. 

Mr. S. Raja Singh, for the Crown. : 

Order.—Fazal Mahmud of Peshawar 
City was served with a notice to show cause 
why he should not be bound over under 
s. 110, Criminal Procedure Code. The 


learned City Magistrate made the notice. 


absolute and ordered him to execute a 


bond in Rs. 2,000 with two sureties to be. 


of good behaviour for a period of. three 
years. The last sentence of the judgment 
is ‘in default, Fazal Mahmud is sentenc- 
ed tothree years’ rigorous imprisonment.’ 
An appeal was preferred to the District 
Magistrate, but proved unsuccessful. Fazal 
Mahmud has come up in revision to this 
Court. 

I noticethat both the Courts below have 
absolutely overlooked the provisions of 
s. 123 and s. 406, Criminal Procedure Code, 
which is regrettable because the accused 
has already undergone rigorous impri- 
sonment for a sufficiently long period. 
Under s. 123 (2), Criminal Procedure Code, 
the case should have been submitted by 
the City Magistrate to the Sessions Judge 
for confirmation, and under the proviso 
to s. 406, no appeal lay to the District 
Magistrate in these circumstances. I am 
compelled, therefore, to accept this appli- 
cation for revision, set aside the order of 
the District Magistrate and the order of 
the City Magistrate sentencing Fazal 
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Mahmud tothree years’ rigorous imprison- 
ment. Fazal Mahmud shall be detained 
in prison and his file should be submitted 
by the learned Gity Magistrate to the 
Sessions Judge ‘at once for confirmation. 
The learned Sessions Judge should hear 
the petitioner and his Counsel and pass 
such orders as he thinks fit. 
D. Application accepted. 





MADRAS HIGH COURT 
Appeal Against Order No. 191 of 1929 
January 22, 1935 
PAKENHAM WaALSH, J. 
NAGARUR SUBBARAYADU-—PRTITIONER 
—APPELLANT 
versus 
THe OFFICIAL RECEIVER, 

CUDDAPAH AND ANOTHER— RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss 53, 54, 
37—Application to set aside sale by Receiver—Annul- 
ment of adjudication pending petition—Procedure to 
be followed—Creditor's rights to proceed with petition— 
Power to make conditional order vesting property in 
Receiver if sale is set aside, 

Section 37 of the Provincial Insolvency Act which 
provides that when an adjudication is annulled, all 
acts, theretofore, done by the Court or Official 
Receiver shall be valid, only means that 
the order of annulment will not invalidate them, and 
not that they acquire a degree of sacrosanctity and 
immunity from attack by way of appeal which they 
could not bave possessed had there been no order 
of annulment. Therefore, where an adjudication is 
annulled during ihe pendency of a petition filed by a 
creditor for setting aside a sale effected by the 
Receiver, the petition cannot be dismissed summarily 
on this ground, but should be proceeded with. The 
Oourt should however, make an order under the 
latter part of s. 37,that the property shall revest in the 
Receiver if the sale is set aside. 

In an appeal from an order dismissing an appli- 
cation of this nature, the Official Receiver is a 
proper party. Jethaji Peraji Firm v. Tripuramalu 
Krishnayyar (2), followed. Jaing Bir Singh v. Oficial 
Receiver (4), not followed. : 

OC. A. against the order of the District. 
Court of Cuddapah, dated September 21, 
1925, and made in O. P. No. 79 of 1928, 
in I. P. No. 61 of 1921. a 


Mr. T. R. Arunachallam, for the Appel- 
lant. 

Mr. Kasturi Seshagiri, for the Respondent. 

Judgment.—Pending the decision of. 
an application to set aside a sale of the 
Insolvent’s property by the Official Receiver 
the adjudication was annulled. The peti- 
tioner sought to continue his petition but 
the Court dismissed it on the ground 
that on the unconditional annulment of 
the adjudication the properties revest in 
the insolvent, and the Insolvency Court 
has no further jurisdiction. The learned 
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District Judge remarked that the Offcial 
Receiver no longer represents the insol- 
vent or the general body of creditors and 
any decision given on the petition will not 
be binding on them. 

Against that order the present appeal 

is preferred. 
_ The only case quoted by the lower Court 
is Maung Huae v. U Po Seik (1). That 
related to the question whether the 
Official Receiver could continue an ap- 
plication under s. 53 of the Provincial 
Insolvency Act after there had been an 
annulment without any provision made 
under s. 37 for vesting the property of 
the insolvent >with the Receiver. 

With regard to that particular question 
there are 3 decisions of our own Court, 
the latest being the Full Bench decision 
in C. M. S. A., No. 135 of 1931 and O. R. P. 
No. 1194 of 1931 which decision was 
the result of a reference by Sundaram 
Chetty, J. and myself with regard to the 
powers of a Receiver appointed tó take 
charge of the insolvent’s properties under 
s. 37, after an order of adjudication 
had been anulled. 

The first case is Jethaji Peraji Firm 
v. Tripuramalu Krishnayyar (2), where a 
Bench of this Court held that if before 
annulment the Official Receiver had 
applied to set aside a mortgage under 
s. 54 of the Act as an actof fraudulent 
preference, he can prosecute the appli- 
cation after an annulment. It is true 
that in that case .the learned Judges 
passed an order under s. 37 80 as to 
put the matter on a perfectly regular 
footing but it is clear that they hold 
that as s. 37 by itself validates -all 
previous acts of the Official Keceiver, 

“The effect of the saving in s 37 is to preserve 
the validity of the Receiver’s exercise of his option 
of avoidance’ p, 660. 

In fact the only order which a Court 
can pass under s. 37, and which the 


‘learned Judges, did actually pass is to 


vest the property of the insolvent in the 
Receiver or other appointee and it is 
obvious that no sort of order is required 
to--bring into force the- first part of s. 37 
and-that the validity of previous acts of 
the Court or of the Receiver does not 
depend, and cannot depend, on the Court 
passing any order under the second part 


® 86 Ind, Oas. 324; 3 R 201; A I.R 1925 Rang. 
(2) 122 Ind, Cas. 351; 52 M 648; A'I R 1930-Mad. 


278; 29 L W 649; 57M L J 116;-(1929) M W N 489; 
Ind. Rul. (1930) Mad. 319. 
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of the section. Such acts are validated 
by the section itself “Proprio Vigore.” 
The next case Somasundaram Chettiar v. 
Peria Karuppan Chettiar (3) held that on 
annulling an adjudication under s. 43, 
the Insolvency Court has ample jurisdic- 
tion to make an order vesting the pro- 
perty in the Official Receiver or any 
other person for distributing the assets 
among the creditors of the insolvents. 

As the precise power of the Receiver 
under this s. 37 was the matter referred 
by Sundaram Chetty and myself, at a 
later date to the Full Bench the judg- 
ment of the Full Bench on this matter 
may be consulted. It is mostly not 
relevant to the matter before me now 
but what is relevant, with regard to the. 
Rangoon case followed by the lower Court is 
that it approves of the view taken in Jetha- 
ji Peraji Firm v.Tripuamalu Krishnayya 
(2) disapproves ofthe Rangoon view which 
had been followed again in that Court in 
Jaing Bir Singh v. Official Receiver (4). 

So that even with regard to the power 
of the Receiver to continue after annul- 
ment proceedings begun under ss..53 and 
54 the view of this Court is opposed to 
that of the Rangoon High Court. 

But in effect the decision of the lower 
Court in this case if considered in its 
real effect, is to validate the acts of the 
Official Receiver during insolvency to a 
most extraordinary degree. For the nett 
result of his order is that an act of the 
Official Receiver which would have been 
liable to challenge by appeal had the 
insolvency not been annulled, is now im- 
mune from any act by reason of the 
annulment of the adjudication. This is 
a very startling conclusion and the more 
so because the acts of the Court and of 
the Receiver are put on the same level 
by the section. Suppose, for instance, 
that the Court had under s. 4 of the 
Act adjudicated (which it has the power 
to do under that section which is very 
wide) the title to property between than 
insolvent and a third party, and that 
against that decree the third party 
had appealed it weuld follow, on the view 
taken by the lower Court, that that appeal 
must be dismissed for no other reason than 
that the adjudication had been annulled, 
an event over which the third party had 
not the smallest control. Considerations 

(3) 126 Ind. Oas. 621; 58M L J 658: ÆI R 1930 
Mad. 5:0; 31 L W 546; (1930) M W N 587; Ind. Rul. 
(1930) Mad, 893. f 

(4) 145 Ind. Oas. 320; 11 R 287; A I R 1933 Rang. 
223; 6 R Rang. 33 (F. B.). : 
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such as these makeit clear to my mind 
that when s. 37 says that when an ad- 
judication is annulled, all acts theretofore 
done by the Court or Official Receiver 
shall be valid, it means that the order 
of annulment will not invalidate them, 
not that they acquire a degree of sacro- 
sanctity and immunity from attack by 
way of appeal which they would not have 
possessed had there been no order of 
annulment. 

It was suggested that this last result 
must follow unless the Court passes some 
-order under s. 37, but as pointed out 
above, the order which the Court can 
pass only concerns the vesting of the 
insolvent’s property under the second part 
of the section. Obviously a declaration 
"by the Court that its own orders or acts 
or those of the Official Receiver during 
the insolvency are liable to be upset on 
appeal or are invalid to this extent, is 
entirely otiose for the meaning of the first 
part of the section cannot be made to 
depend on any order passed by the 
Court. 

Bailly v. Johnson (5), was referred to for 
the respondents, but as there is no 
section in the English Bankruptcy Act 
corresponding to s. 43 ofthe Presidency 
Insolvency Act, English cases are of 
little use. ; 

Tf the appellant has the right to con- 
tinue his appeal against the Official Re- 
ceiver's act then he should not be deprived 
of it on account of any formal difficulty 
of procedure. 

‘As the appeal is by a creditor of the 
insolvent, on the ground that the sale 
price was unduly low, it is clear that 
the interests of the creditors are suffici- 
ently represented. Ifthe appeal succeeds 
they will gain, if it fails, they will he 
no worse off than before. From that 
point of view, there would appear to be 
.no difficulty arising from the fact that 
‘the Official Receiver no longer represents 
them. Since however, itis his act, done 
when he did represent them which is in 
question he would appear to be a proper 
party. Anappeal to the Insolvency Court 
against a sale made by an Official 
Receiver israther a peculiar proceedings 
for the Official Receiver being the 
officer of the Court the appeal 
is, from one point of view, a revision 
petitior to the Court against its own order. 
The real contestants in such appeals are 


(5) (1871) 7 Ex. 263; 41 L J Ex. 211; 22 W R 
013, ; 
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usually the appellant and the purchaser 
but the Official Receiver should certainly 
have a right to defend his action and is 
therefore naturally made a party. 

The only real difficully that 1 can see 
in the present case as regards procedure, 
is as regards what is to be done if the sale 
is set aside. Obviously the 
should revert to the Official Receiver for 
resale for the creditors’ benefit. It may 
regularise the position therefore to pass 
an order now under the latter part of 
s. 37 that this property shall revest in the 
Official Receiver if the sale is set aside. 

There is the analogy of a similer order 
passed by the High Courtin Jethaji Peraji 
Firm v. Tripuramalu Krishnayya (2). This 
is not property which has ever reverted to 
the insolvent under s. 37, and therefore 
there is nothing to prevent this Court 
revesting it contingently in the Official 
Receiver if the sale is set aside and I 
therefore pass the contingent order, 


The costs of this appeal will abide the i 


result of the Original Petition before the 
lower Court. 
A. Order accordingly. 





BOMBAY HIGH COURT 

Original Civil Jurisdiction Suit No. 47. 

of 1934 
August 30, 1934 
RaNGNBKAR, J. 
VASANJI KALLIANJI UKA—PLAINTIFF 
versus 
ERUCHSHAW DOSSABHAI HARWAR— 
DEFENDANT 

Limitation Act (IX of 1908, Sch. I, Arts. 116, 66, 
67,115 — Registered mortgage deed --Suit on personal 
covenant to payin such deed—Limitation for suit— 
Deed unregistered —Article applicable. 

Where a mortgage ceed containing a personal 
covenant to pay the mortgage money is !egistered, 
the article of the Limitation Act applicable to a 
claim, based on the personal covenant, to recover 
the balance due to the mortgagee after the sale of the 
mcrtgaged propertyis Art. 1:6 which provides a 
period of six years from thedue date, and not 
Arts, 66 and 67 of the Act. Kameswar Prasad v. 
Raj Kumari Ruttan Koer (3), Betti Maharani v. 
Cotlector of Etawah 14) and Ratnasabapathy Chettiar 
v Devasigamany Pillai (>), relied on Ganesh Lal v. 


Khetramohan Mahapatra (5), distinguished [p. 290, 
col. L] 
If, however the mortgage is unregistered, then 


Art, 115, will apply. [ibid ] 


Mr. C. K. Daphtary, for the Plaintiff, 

Mr.M. C. Chaglu, for the Defendant. 

Judgment.—This action raises a ques- 
tion under the Limitation Act. The action 
is instituted by the mortgagee against the 
mortgagor on a personal convenant contained 


property ` 
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in the mortgage deed to recover the amount 
remaining due to him after the mortgage 
property was sold. The deed of mortgage 
is registered and is dated March 19, 1929, 
and the date of repayment was March 
19, 1929. The mortgagee sold the property 
on November 12, 1929, in exercise of the 
power of sale reserved to him’ by the 
mortgage deed and the deficiency was 
Rs; 32,199. The suit was filed on January 
9, 1934. The only defence is that the 
suit is barred by the law of limitation. If 
the shorter period of three years under 
Art. 66o0r Art. 115, applies, the suit would 
obviously be barred, but saved if the 
longer period of six years applied under 
Art. 116, Limitation Act of 1908 and this 
is the only question in the suit, I shall 
first examine the articlesofthe Limitation 
Act relevant to the question which I have 
to decide. Article 66, Limitation Act, is in 
these terms: “Ona single bond, where a 


.day is specified for payment,” the period 


of limitation is three years and the time 
from which the period runs is: “The day 
so specified.” Article 1]5is: 

“For compensation for the breach of any contract, 
express orimplied, notin writing registered and 
not herein specially provided for.” , 
limitation three years and the time from 
which the period begins to run being: 

“when the contract is broken or (where there are 
successive breaches) when the breach in respect of 
whichthe suit is instituted occurs, 
breach is continuing when it ceases.” 

Article 116 provides: “For compensa- 
tion for the breach of a contract in 
writing and registered,” the period of 
limitation is six years and the terminus 
a quo is; 

“When the period of limitation would begin to 
run against a suit brought on a similar contract not 
registered t. e., under Art. 115." 


It is beyond controversy at the present 
day that the words “Compensation for the 
breach ofa contract” in Arts.115 and 116 
would include a claim for an ascertained 
sum of money payable under a contract. 
That has been the trend of decisions in 
this country and thisview is accepted by 
the Privy Council. I need only refer to 
Tricamdas Cooverji Bhoja v. Gopinath 
Jiu Thakur (1). The words “and not herein 
specially provided for” in Art.115 show 
that the article is a residuary article 
for actions ex contractu and the omission 
of these words in Art. 116 is critical as 
pointed out by Lord Sumner in the Privy 


(1) 39 Ind. Gas, 156; A IR 1916 P O 182; 44 I A 65; 
44 O 759; 1 P LJ 262; 15 A LJ 217;250L J 279: 
32M LJ 357: 21 M L T 262; 21 O W N 577; (1917) 
M WN 363, 5 L W 654; 19 Bom, L R 450(P O) 
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Council decision justreferred to, I may 
now refer to one more article relating to 
suits on mortgage and that is Art.132. Tt 
applies when the suit is “to enforce pay- 
ment of money charged upon immovable 
property” the period is twelve years and 
the terminus a quo is “when the money 
sued for becomes due.” The controversy 
as regards the applicability of this article 
was set at rest by the Privy Council 
decision in Vasudeva Mudaliar v. Srini- 
vassa Pillai (2). The article applies to 
mortgage suits in which payment ig sought 
to be enforced out of the immovable pro- 
perty on which itis charged or which is 
mortgaged. This article, therefore, cannot 
apply to the present suit nor is it con- 
tended it does. Onthe plain meaning of 
the articles referred to above it is clear 
that the suit is governed by Art. 116 ag 
the mortgage isa registered mortgage. 
The current of decisions in this country 
has been in favour of the view that 
Art. 116 applies to all contracts in writing 
and registered including suits to recover 
money on 4 _ personal covenant in a 
registered bond or mortgage and to recover 
the deficiency arising out ofa saleof the 
mortgaged property. This view findssup- 
port inthe decisions of the Privy Council 
in Kameswar Pershad v. Rajkumari Ruttan 
Koer (3), and Beti Maharani v. Collector of 
Etawah (4), Mr. Ohagla, however, ` relies 
on the Privy Council decision in Ganesh 
Lal v. Khetramohan Mahapatra (5). The 
question is whether the long train of 
decisions inthis country on the point is 
overruled by this decision. It is not easy 
to gather the facts which were before 
their Lordships of the Privy Council in 
what Mr, Ameer Ali who delivered the 
judgment ofthe Board calls “a compli- 
cated litigation.” I shall, however, attempt 
to state the relevant material facts as far 
as I can. The property of a deceased 
Hindu had devolved on his widow Surya-- ` 
mani. She diedin 1904 or 1995 leaving - 
her surviving one married daughter 
Satyabhama. Before her death Suryamani 
had alienated some of the properties. The 
principal alienations were one by way of 
mortgage for Rs. 30,500 (in one part of the 


(2) 30 M 426; 341 A 186;17 MLJ444:4AL 7 
623; 9 Bom, L R 1104; LO WN 1:05; 6 O LJ 379: 
2M L T 333(P 0). f 

(3) 20 O 79; 19 I A 234; 6 Sar, 241 (P O). ° 

(4) 17 A 198; 221A 31; 6 Sar.551(P O). ° 

(5) 95 Ind. Oas, 839; A I R 1926 P O 56; 53 I A 134: 
5 Pat 585; 24 A L J 615;430 LJ 545; 28 Bom LB 
931; 24 L W 50; 51 M LJ 82; 7PL T 501; (1926) MW 
N 535; 30 W N 59); 31 0 W N25 O), 
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= cy Suryamani 
“ (compromise) by which she agreed to trans- 


:. became repayable. 
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judgment the sum mentioned is Rs. 30,500 
and in another Rs. 33,500), and the second 
by way ofsale for Rs, 8,000. Both these 
transactions were entered into on July 


23, 1884, and in favour ofone Behari Lal” 


On July 29,1884, Suryamani executed a 
power of attorney in favour of one Lakhan 
under which he was authorized to “execute 
and register a bond of Rs. 35,000 and a deed 
of sale of Rs. 8,000 in favour of Babu 
- Bohari Lal. This wasas the dates show 
six days after the two deeds were executed. 

On November 28, 1896, Behari Lal 
instituted a suit on the mortgage against 
Suryamani and against Satyabhama as 
surety and the usual mortgage decree was 
made ex parte against them. It was 
executed in August 1897 and the mortgag- 
‘ed property was sold and realized 
Rs. 33,000, the property being purchased 
-by Behari Lal, Thé mortgaged debt then 
amounted to Rs, 80,000. To pay the deficien- 
entered into a razinama 


fer to Behari Lal other properties and in 


=. pursuance of it executed in 1899 a number 


of conveyances, On September 17, 1916, 
Satyabhama instituted the suit which gave 
rise to the appeal in the Privy Council 
in which she challenged the validity inter 
alia of (1) the mortgage of 1884, (2) the 
sale deed of 1884 and (3) the transactions of 
1099.° These last transactions are mention- 
ed-in one place as conveyances and in 
another kabalas. It would’ be seen that 
Satyabhama’s suit was brought nearly 
twelve yéars after the due date of the re- 


-- payment of the morlgage amount which 
. was six months from the date of execution 


of the mortgage deed, i. e., six months 
after July 23, 1884. Their Lordships state 
in the judgment that the suit was notins- 
tituted until ten years- after the debt 
This seems to be a 
mistake which is repeated by the Madras 


- High Court in a case to be presently ad- 
> verted to. So far the facts seem to be 


;clear. The difficulty comes in as to the 
findings of the High Court referred to by 


their Lordships of the Privy Covneil. The. 


findings of the High Court as stated at 
pP. 136* of the report were (1) the principal 
mortgage purporting to have been executed 
by Suryamani was not executed in: com- 
pliance withthe provisions of the law so 
as to make it binding on Suryamani. 

(2) The defendants'in Satyabhama’s suit 
who were claiming through Behari Lal, had 
established legal necessity in respect of 
the mortgage and that consequently the 
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sale under the mortgage was valid (p.. 1874) 
Stopping here, it seems io me with the 
greatest respect the two findings seem to 
be irreconcilable. ..(3) As regards >the 
kabalas of 1899,the claim on the personal 
covenant for the balance ofthe mortgage 
debt was barred and they were not binding 
on the reversioners (pp. 137* and 138*), As 
to the sale of July 23, 1884, the High Court 
held that it was not for justifiable neces- 
sity -andthat the sale-deed was not in fact 
executed by Suryamani These findings 
were challenged in the appeal before their 
Lordships. All thefindings seem to have 
been accepted by their Lordships though 
as regards the mortgage there is no specific 
reference as there is with regard to the 
sale-deed which, it will be remembered 
was ofthe same date and was specifically 
included in the power of attorney given 
to Lakhan. 
that they accepted the findings proceeded 
to discuss the power of attorney and after 
pointing out that it was executed six days 
after July 23, 1884, referred to the relevant 
sections of the Indian Registration Act, 
and concurred with the High Court that 
the sale deed was not validly executed 
and that it could not bind either Surya- 
mani or the reversioners. Then their 
Lordships turned:to the transactions of 
{899 and observed that they agreed with 
the High Court in holding that the claim 
on the personal covenant was barred before 
the date of thetrasanctions, It must then 
follow that Satyabhama’s contention that 
the alienations of 1899 were not binding 
on heras the same were fora debt which 


had become barred was accepted. 
It is not clear which article 
of the Limitation Act -was applied 


by the High Court in support of their 
opinion, Then there is one more difficulty. 
The decree of 1896 set out in the judgment 
is first against Suryamani personally and 
if the amount was not paid by her, then 
against the mortgage property by sale and 
finally inthe event of a deficiency against 
Satyabhama personally aswell as her own 
property as a surety, Their Lordships 
ther observed as follows: (p. 139*) i 

“The decree for the balance if the sale of the 
mortgaged properties proved insufficient was against 
Styabhama who had stood as surety on the morigage. 
Satyabhama was afterwards absolved from all liabi- 
lity as surety in the High Court.” 

Their Lordships then referred to Ramdin 
v. Kalka Prasad (6), and with approval to 


(6)7 A 502;12 I A 12; 4 Sar. 619; 9Ind. Jur. 160 
(P O.) : 


the mortgage and Wat consequently the (PO) —  ———— —— ——— ————————— 
*Pages of 58 1. A.—[Hd] e 


Their Lerdships after stating ~~ 


-1935 - 


Miller v. Runga Nath Moulick (7). 
They then observed (p. 140%); 

“,.. the-view taken by the High Couri on the 
question of limitation is. well founded. The causa 
of action- on ths personal covenant accrued to Behari 
Lal Pandit when Suryamani failed to pay the 
mortgage-debt—namely, within aix months from the 


date of the mortgage. And the claim had become ` 


barred under Art. 66 long before the execution of 
the razinama and the conveyances thereunder.” 


It" is these observatiors on which Mr. 
Chagla relies. In Ramdin v. Kalka Prasad 
(6) the suit was brought nearly ten years 
after the mortgage-money had become 
payable. The question which was raised 
was that as more than six years had elapsed, 
no personal decree could be made against 
the defendant. On the other hand it was 
argued that Art. 132 applied both to the 
remedy by sale as well to a decree for 
money on the personal covenant to pay 
contained in the mortgage-deed. The latter 


contention was accepted by the District ‘ 


Judge but repelled by the High Court, and 
the view taken by the High Court was 
accepted by the Privy Council. The ques- 
tion . is thus put by Lord Fitz-Gerald 
(p. 14 fy: 
“The question submitted for their Lordships’ 
consideration is, whether the lesser period of limi- 
tation, thresor six years as the case may be, has 
` barred the personal remedy against the mortgagee, 
even though the mortgage remains in ful} force, 
as againet the mortgaged property.” 


Lord Fitz-Gerald began his judgment ` 


“by stating that the suit was not by the | 
- mortgagee “to enforce a mortgage not 
under seal dated January 25, 1870, ete.” It 
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‘In Ramdin v. Kalka Prasad (8) it was held by 
the Judicial Committee that when a mortgagee on a 
personal covenant to make the mortgagor responsible 
for any deficiency in the realization of the mort- 
gage-debt out.ef the mortgaged properties, the claim 


- would be barred in three years.” 


In Millerv. Runga Nath Moulick -(7) the 
contention was that Art. 132 applies to a. 
Claim to recover money charged upon 
immovable property quite irrespective of the 
remedy asked for. The contention was 
negatived hy the High Court. After point- 
ing out the construction put upon Art. 132 
by the Privy Council in Ramdin v. Kalka 
Prasad (6) their Lordships of the Calcutta 
High Court observed (p. 395*): 

“The claim to make the defendants personally 
liable has, therefore, been rightly held tobe barred 
by limitation, the present suit having been com- 
menced more than six years after the accrual of 
the cause of action.” ; KH 

‘In that case also the suit was filed more 


than six years after the debt became pay-, . 


able and could only have been saved if it 
came under Art. 132, Limitation Act. 
Ganesh Lal v, Khetramohan Mahapatra. (5) 
therefore as fir ag I can see, the position 
seems to methit the finding of the High 
Court, namely, that the mortgage purport- 
ing to be executed by Suryamani was not 
executed incompliance with the provisions 
of the law so.as to make it binding on 
Suryamani, was accepted by their Lordships 
of the Privy Council, and taken together 
with the reference to the power-of-attorney 
in favour of Lakhan and to the Registration 
Act means that the mortgage was not 
effected by a registered instrument and 


In, 


is, with respect, difficult to understand therefore there was no question of Art. 116 
what this means under the law coming into operation. 
in this country. I venture to think, however, note shows the only point raised was that 
that the mortgage in that case was not Art. 132 applied to the claim on the per- 
- registered and that probably accounts for sonal covenant in the mortgage. Unléss 
the reference by his Lordship to the provi- that article applied the suit clearly was 
sions of the Limitation Act contained in. barred as it was instituted more than six 
Art. 6>—which now is. Ait. 66—and also years alter the date of repayment. The 
to the provisions relating to suits on foreign reference to Ramdin v. Kalka Prasad: (6) 
judgments and some compound registra- and to Millar v. Runga Nath Moulick (7) 
tion securities. In this view the passage in’ shows that their Lordships were really con- 
the judgment, which I have quoted above, sidering the question whether the claim on 


Then as the head-, | 


is significant. “One thing, however, is clear the’ personal covenant was saved under ' 


and that is that the question was whether the Art. 132, and in those cases’ it was held 
shorter period of three or six years orthe that Art. 132 did not apply to suits based 
longer period of 12 years under Art..132ap- on a personal covenant for a personal 
- plied to the case, and. it seems to me decree against the mortgagor. Then if the 
with due-deference that- there is noth- mortgage was not validly executed by 
ing in that judgment.to support what Mr. Suryamani, the question of limitation did 
Ameer Ali observes in Ganesh Lal-v. not arise, and any opinion expressed by 
Khetramohan Mahapatra (5) (p. 139*): their Lordships, though entitled to, great 
(1} 12 0 389, . Se weight, would be obiter. A l 
*Pages of 53 A.— [Bd] I have read and re-read the- judgment 
{Page of 12 I. A.—[Ed.] Bo ios -*Page of:12-0:— [Ed] 
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carefully and with all the respect which is 
due to a pronouncement of the highest 
-tribunal Iconfess there are difficulties in 
‘understanding the judgment. For one 
thing, even if the mortgage was not regis- 
tered, it is difficult to see how Art. 66 would 
~ apply and not Art. 115. It does not appear 
if Art. 115 was referred to. I am clear, how- 
ever, that if their Lordships intended to 
overrule the long train of decisions in this 
country on the point as to the applicability 
..of Art. 116 to suits to recover money on a 
personal covenant in a registered bond or 
deed of mortgage, then I would have ex- 
pected a clear pronouncement of their 
Lordships of the Privy Oouncil to that effect, 


and I must, therefore, reject Mr, Chagal’s - 


argument. The view I am taking is 
supported by a Full Bench decision of the 
Madras High Court in Ratnasabapathy 
Chettiar v. Devasigamony Pillai (3). It was 
held that where a mortgage deed contain- 
ing a personal covenant to pay the mort- 
gage money is registered, the article of 
the Limitation Act applicable to a claim, 
based on the personal covenant, to recover 
the balance due to the mortgagee after the 
sale of the mortgage property is Art. 116 
which provides a period of six years from 
the due date, and not Art. 66 or 67 of the 
Act. Ganesh Lal v. Khetramohan Mahapatra 
(5) was considered and distinguished and 
it was held that the Privy Council’s decision 
had not overruled the current of decisions 
on the point in question. Kumaraswami 
Sastri, J., who delivered the leading judg- 
ment, after pointing out that the mortgage 


in Ganesh Lal v. Khetramohan Mahapatra (5) ` 


was not registered, observed, however, as 
follows (p. 120); aa 

` “I think that these facts show that the mortgage 
document in question was not properly registred and 
80 was to be treated as an unregistered document, 
and if thisis so, Art. 66 would be the article to be 
applied.” 


With great respect to the learned J udge 
I do not agree that if the mortgage was 
an unregistered document then Art. 66 
would be the article to be applied. In my 
opinion the articlee which, then, would 
apply would be Art. 115. From a practical 
point of view there may be no 
difference as the period of three years’ 
limitation is common to both, and I 
venture to think that that perhaps was 
in the mind of the learned Judge. I 
must, therefore, hold that the suit. is not 
bared by the law of limitation. After I 


(8) 116 Ind. Cas. 817; A I R 1929 Mad. 53; 29L W 


143; 52M 105; 56 M L J 10 (F B). 
“Page of 52 M.—[Kd], IEA =o 4 
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delivered my judgment the parties have 
agreed as tothe amount due and payable 
by the defendant to the plaintiff, and my 
finding on Issue No. 2 is Rs. 31,000 with 
further interest from January 1, 1934, at 
twelve annas per cent. per Gujarati month, 
calculated as provided in the indenture of 
mortgage dated March 19, 1927, costs and 
interest on judgment at six percent. Usual 
preliminary mortgage decree in terms of 
prayers (b), (c), one year for redemption, 
(d) and (e) of the plaint. 


N. Suit decreed. 


—_——. 
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Appeal from Original Decree No, 229 cf 
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December 10, 1934 
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SURAJMAL MARWARI— Puiaintirs— 
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versus 


HURO RAI—Dzrsnoant— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr, 2, 4, 11, 5. 34— Question regarding interest up to 
date of decree—Whether within Court's discretion 
— Santhal Parganas Regulation (IlI of 1872), s. 6— 
“Intermediate adjustment”, whether includes renewal 
of loan by execution of bond—Bond rate, when can be 
reduced— Bond rate, whether can be allowed up to 
daysof grace allowed in decree—Interest from date 
of decree to date of realization, whether governed by 
Kegulation or by Civil Procedure Code, s. 34— 
Mortgage. o 

Order XXXIV, rr, 2 and 4, Oivil Procedure Code, 
deal respectively with a decree in a mortgage suit 
for foreclosure and for sale, and the words used in 
the rules seem to infer that the question of interest 
upto the date of the decree isone which is not 
within the discretion of the Court. But O. XXXIV, 
r. (11) dealing with interest after the decree, is clearly 
amatter within the discretion of the Court, as the 
word used there is ‘may’, Sripat Singh v. Naresh 
Chandra (1), relied on. [p. 29], col. 1.] 

The expression ‘intermediate adjustment’ in s. 6, 
Santhal Parganas Regulation includes the renewal 
of the Joan by the execution of a bond. [p. 29), col. 2.] 

There is nothingin s. 6 of Santhal Parganas 
Regulation which would entitle the Judge to reduce 
the interest -from the bond-rate to a lesser sum. 
What comes within the mischief of the section is 
first of all, compound interest; and, secondly, the 
total amount of interest going in excess of the sum of 
the loan itself, that is to say, the principal sum, 
Therefore, the mortgagee is entitled to bond rate up 
to days of grace granted by thedecree, [ibid ] 

Interest after the decree or after the days of grace 
would not be governea by the Santhal Parganas 
Regulation, but s. 84, Civil Procedure Code applies 
and interest at six per cent. can be allowed, ae 

[Case-law reviewed. ] 4 

A. from the decision of -the Deputy 
Magistrate, Subordinate Judge of Deoghar, 
dated June 30, 1930, ae 
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Mr. S. S. Bose, for the Appellant. 

Messrs. Bindeswari Prasad and L. M. 
Ghosh, for the Respondents. 

Wort, J.—This appealis from a decision 
of the Subordinate Judge of Deoghar and 
raises two questions which relate to interest. 
The action was on a moitgage bond dated 
September 17, 1926, and the learned Judge 
granting a decree has awarded interest at 
the bond rate which was J+ per cent. per 
mensem,up to the date of the institution 
of the suit. From the date of the institution 
of the suit, interest was allowed at the rate 
of 6 per centum per annum till realization, 
but this was conditional upon the interest 
not exceeding the principal amount, that is 
to say, Rs. 6,500. 

The question before this Court for deter- 
mination relates to interest between the 
date of the institution of the suit and the 
date of the'decree and interest thereafter. 
The case was argued before us on a former 
occasion and at that date it was understood 
by the Court that the second point was 
not pressed. . However, the matter has been 
re-argued, andthe appellant mortgagee 
places reliance upon the second point as 
also on the first which I have mentioned. 
At the first hearing the provisions contained 
in O. XXXIV, rr. (2), (4) and (11) of the 
Code of Civil Procedure were freely referred 
to as" governing this matter and it was 
argued at that time that the matter was 
one for .the discretion of the learned Judge 
deciding the’ case. Dealing with that 
matter as a general argument, in my judg- 
ment, the proposition contended- for by 
the. respondent cannot be supported. 


Order XXXIV, rr. (2) and (4) deal respec, 


tively with a decree in a mortgage suit 
for. foreclosure and for sale, and the words 
used in the rules seem to me to infer that 
the question of interest up to the date of 


the decree is one which is- not ‘within the ' 


discretion of the Court. But O. XXXIV, 
rule (11), dealing with interest after the 
decree, is clearly a matter within the dis- 
cretion of the Court, as the word used 
there is ‘may’ and that is the decision of 
this Court in the case of Sripat Singh v. 
Naresh Chandra (1). But when | this 


matter is analysed it seems to me that ` 


although by the Act of 1893, the Civil 
Procedure Code and more particularly this 
part of the Civil Procedure Ccde applied 
to the action before us, O. XXXIV, rr. (2) 
and (4) are not relevant for the purpose of 
deciding this’ case. ‘ a 
(1) 140 Ind. Cas. 104; A I R 1912 


Pat. 332; 13 PL T 
545; Ind, Rul (1932)*Pat, 278 7 ~ = 
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It has been argued by the learned 
Advocate for the appellant (as I understand 
the argument) that Regulation III of 1872, 
s. 6, is nothing more than a reproduction of 
the rule of damdupat, and the argument 
proceeded on the lines that the decisions re- 
lating to damdupat, therefore, applied to the 
interpretation of sections of the Regulation. 
Inmy judgment that argument cannot be 
supported for the reason that we have the 
Regulaticn to construe, and, unless a deci- 
sion is given on the words of the Regulation 
itself, it is impossible to say that the deci- 
sion isin point T will therefore proceed to 
deal in the first instance with the interest 
between the date of the institution of the 
suit aod the date of the decree. The 
provisions of s. § of the Regulation are, 
shortly stuted in the first place, that no 
decree shall grant interest ab a rate in 
excess of 2 per cent. per mensem, and that 
no compound interest shall be granted— 
compound interest arising from any inter- 
mediate adjustment of the account, ,which 
by the explanation given in the section 
itself, is intended to include ‘the renewal of 
an existing claim by bond, decree or other- 
wise’. In -other words the expression 
‘intermediale adjustment’ includes the 
renewal of one loin by the execution of a 
bond. The next relevant provision for the 
purpose of the. point at issue is that interest 
on any -debt or liability for a period of 
less than one year shall not exceed 25 per 
cent. of the principal, and, whether one 
year or more, the interest in any case shall 
not exceed the principal amount of the 
original debt or loan. As I say, that is 
the substance of the section and J have 
repeated to a very large extent the actual 
words of the section itself.- Now it will be 
seen that there ia nothing in the’ section 
which would entitlethe learned Subordinate 
Judge to reduce the interest from- the 
bond-rate to a lesser sum. What comes 
within the mischief of the section is, first 
of all, compound interest; and secondly, 
the total amount of interest, going in excess 
of the sum of the loan itself, that is to 
Therefore, in so 
far as the Judge intended to mean by 
saying that. upto the date of the decree 


_ no sum of interest in excess of the principal 


sum should be awarded, it is: patent that 
his decision was right. The learned Advo- 
cate on behalf ofthe respondent sought to 
support the decision of the Subordinate 
Judge by the application of Usurious Loans 
Act (Act VII of 1918). Under that’ Act 
thé Court has jurisdiction to reduce 
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interest which is excessive cn ite ground 
that the trareecticn between ibe paties 
was tutstantially infair. It is impcssible 
in my judgment to hold that the learned 
Judge has exercised any jurisdiction under 
that Act, and for this reason: if he had 
ccme to the conclusion that the interest 
was excessive and sutstantially unfair, he 
would have reduced it in the first instance, 
that isto say, he would have reduced the 
interest agreed upon between the parties. 
He has not done co, but as I have already 
pointed out he bas allowed 18 per cent. 
per annum, which was the amount of interest 
agreed upon, up tothe date of the institu- 
tion of the suit. To put the matter in 
another way if he had considered that the 
interest wes unfair, he would have reduced 
it not only from the date of the institution of 
the suit but aleo before that period. In 
my judgment there is nothing in the 
Regulaticn which would have justified the 
learned Judge to1educe the rate as he has 
dcne. Itisequally clear from the attitude 
which the learned Judge has taken in the 
esee, that be bas not treated the matter 
as Leing a cere wheie interest was exces- 
sive or substantially unfair. For that 
reaccn, in my opinion, the decision of the 
Sukoidinate Judge was wong; and in 60 
far as there was a reduction of interest 
between the date of the institution of the 
suit and the date of the decree, to that 
extent at any rate the decree must be 
amended and the mortgagee will ke entitled 
to interest at the rate of 18 per cent. per 
apnum up to the daysof grace granted by the 
decree, that is to say, the date up to which 
the mortgagor has option to pay of. the 
mortgage debt. This will be conditional 
upon the interest so awarded not exceeding 
the principal sum lent under the morigage. 

The next question that 1emains is a 
more difficult one, and is with regard to 
interest frcm the date cf the deciee up 
to the date cf iealizaticn. The learned 

Judge has divided the period by fixing 
the date at Serlemker 7, 1£28 (filing of 
thesuit)as I have already pointed out, 
but in my judgment this is erroneous, 
Withregard to the interest between the 
dates of the institution of tke suit and 
the decree, the judgment which I have 
given will entitle the plaintiff. tointerest 
from September 7, 1928, till the date of 
the pxrpiraticn cf the cays cf grace, and 
for reeecns which will appear in my 
judgment with iegard to the last pericd 
with which I am going to deal. | 

pee only cere in this Court which will 


t 
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entitle the respondent to succeed on thi 
point is thatof Rani Keshobati Kuari v. 
Salyaniranjan Chakravarty A Ree, 
J. and Coutts, J., dealing with a Ghatwalt 
tenure in the Santal Parganas observed 
as follows at p. 317* af tbe report: 

“The sole question is | whether under s. 6 of 
Regulation III of 1872 the respondent is entitled to 
a decree for more than half the mortgage debt. 
The learned Subordinate Judge while recognizing 
the force of s. 6 has made a decree for eight 
lakhs of rupees with interest from the date of the 
filing of the suit. This is clear contravention of 
s 6. Under O, XXXIV of the Civil Procedure Codé 
the decree of the Court must set forth the amount 
due on the latest day of payment”. . 

Then the learned Judge proceeds to say 
that: : : 

“this is the decree which is contemplated by s. 6 
of Regulation 11I of }872,and it should be directed 
that the amount due on the day of payment be eight 
lakhs of rupees”. 

It is contended that the learned Judge 
applied s. 6 of Regulation III by inference 
to the pericd after the decree. Now this 
matter came up for consideraticn of their . 
Lordships of the Privy Council] in the case 
of Sourendra Mohan Sinhav. Hari Prasad 
(3) where again their, Lordships of the 
Judicial Committee were dealing with 
Regulation Il] of 1872. The main question 
for decision in that case was whether a: 
Subordinate Judge of Bhagalpur (which 
is outside the Santal Parganas), dealing 
with land of the Santal Parganas, was 
a Court under the Santal. Parganas 
Settlement (Amendment) Regulation of 
1908. That point was decided in the 
affirmative. Then came the consideration 
of the matter of interest. Sir John Edge 
delivering the opinion of their Lordships 
of the Privy Council quoted at length 
the judgment of this Court delivered by 
the Chief Justice Sir Dawson Miller who is 
reported to have said as follows :— ' 

“It is not very clear why 
awarced interest only upon the amount of the 
personal decree and not cn the amount of the 
mortgage decree but -thee is no croge-apreal cn 
tbis questicn. I think there is much to be said 
for ibe argument that tke  Santal Parganas 
Regulation applies only to the interest to ke 
decreed under the bond, and dces not limit the 

owers of a Court under s. 34 of the Civil 
Procedure Ccde io award interest on the decIetal 
amount until realization. But it has been held in 
this Court in Rani Keshobati Kuari v, Satya- 
niranjan Chakraverty (2) thet interest under the 
Code should not ke awarded upon the decretal 
amount inso far as it includes interest cn the 

(2) 47 Ind, Cas. 179; (1918) Pat. 305. 

(3) 91 Ind. Cas, 1023; 5 Pat. 135; A I R192! P C280; 
B2TA 418; 420 L J 592; 24 ALJ 33; (1986) M WN 
49:7 PLT 97;50 MLJ1; 300 W N 482; 28 Pom. L 
R 1126 (P O). : 


¥Page of (19187 Pat.—(Bd.] > 


the learned Judge 
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principal debt or loan, but only upon the amount ` 


of the principal debt itself, as to do so would 
contravene the provisions of the Regulation relat- 
.ing to compound interest. The principle underly- 
ing this decision applies equally where the amount 
decreed as interest already equals the sum advanced. 
Although I have somedoubt as to the propriety of 
“the decision mentioned, I am not prepared to 
differ from the conclusion there arrived at, and 
I think we should follow that decision”: 

Tt is said that their Lordships of the 
Privy Council in a sense confirmed the 
decision to which I have referred, the 
soundness of which Sir Dawson Miller 
seems to have doubted, by their ultimate 
decision: in the case in a somewhat lengthy 
passage in Sir Dawson Miller's judgment. 
Thier Lordships of the Judicial Committee 
went on: 

-“But it is not necassary or advisable to consider 
whether the discretion of the High Court on that 
question of interest from the date of the institution 
of the suit was wisely exercised or not in respect 
of the amount decreed on the principal sum 
secured by the mortgage bond". 

Their Lordships, -therefore, déclined to 
consider the matter and, therefore, in my 
judgment, it is impossible to say that this 
Court’s decision given by Roe, J. and 
Coutts, J, was by inference confirmed by 
their Lordships’ decision. The matter was 
further discussed in the case of Basudeo 
Bhagat v. Sheikh Kadir (4) where Das, J. 
(as he then was) in delivering the principal 
judgment in the case stated as follows:— 

“The next question is whether we should allow 
the plaintiffs interest on the decree under s. 34 of 
the (ode of Oivil Prozedure.” ` 

The learned Judge then refer to the 
decision in Sourendra Mohan Sinha’s case 
(3). to which I hava made reference, as being 
a part of the derision of their Lordships of 
the Judicial Committee and proceeds to 
make the following statement: ` 

“The learned Chief Justice of this Court thought 
that there was much to be said for the argument 
that the Santal Parganas Regulation applies only 
to the interest to be decreed under the bond and 
does not limit the powers ofa Court unders. 34 of the 
Oode of Civil Procedure to award interest on the 
decretal amount until realization; but he felt bound to 
follow an earlier decision of this Court.” 

Then Mr. Justice Das (as he then was) 
proceeds to make this statement: “The case 
of Sourendra Mohan Sinh v. Hari Prasad 
(3), went up to the Privy.. Council, 
and it is clear from the decision of their 
Lordships that the question rests. on the 
discretion of the Court, and not on the 
Santal Parganas Regulation.” Foster, J., 
was careful to state that he agreed in the 
order which was to ba passed, but he raised 
a. question whether Regulation III of 1872 


‘4) 96 Ind. Oas. 627; AI R 1926 Pat, 359; 5 Pat, 433; 
(1926) Pat, 282, : | 
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could be construed in such 4 way as to 
make ‘so large an inroad on the law of 
contract’. But the fact that Foster, J. 
agreed with the order to be passed which 
included interest at the rate of 6 per cent. 


per annum on the decretal | amount 
(which would clearly mean interest 
upon interest) clearly showed that 


the opinion of both the learned Judges 
was to. the effect that interest after the 
decree or after the days of grace would not 
be governed by the Regulation. That 
case might, therefore, be considered to be 
binding on this Court. However, the matter 
is placed beyond any doubt so far as this 
Court is concerned by the decision in the 
case of Debi Prasad v. Kusum Kumari 
(5). There the point was directly decided; 
and if it could be said that it was not 
directly decided, on the plain reading of 
the judgment itself having regard to the cir- 
cumstances, it would, inmy judgment, have 
to be held that at least by inference this 
matter has been put beyond controversy so 
far as this Court is concerned. J think it is 
clear in the first instance that the facts of 
that case disclose that at the time of the 
institution of the suit the plaintiffs either 
had recovered the amount or that the 
interest on the bond had amounted to a 
sum in excess of the principal. No interest 
was allowei between the date of the 
institution of the suit and the days of 
grace. The argument of the mortgagee 
plaintiff had been that, as the Regulation 
had operated in such a way as to stop 
interest running, he was entitled to interest 
between the date of institution of tne suit 
and the date of the decree. The learned 
Judges deciding the case held that ` the 
contention could not be supported. Having 
dealt with the argument to which I have 


made reference, they said _ 7 
“it ig otherwise, however, with subsequent in- 


terest.” ; i 

Then referring to a certain authority they 

d that 
p an after the decres should run on the 
principal amount. The authority of that decision 
has bsen shaken by the fact that “both the Chief 
Justice and Bucknil, J. in Hari Prasad's case 
(Hari Prasad Singh v. Sourendra Mohan Singh] 
66 Ind. Oas. 945 (6), had doubted ifs cor- 
rectness although they did not actually decline 
to follow it. It appears to us to be 
wrong in principle because the effect of the 
rule of Damdupat is exhausted when the matter 


passes into the domain of judgment; and there is 


no reason Why interest at the Jourt, rate should 


(5) 128 Ind. Cas. 133; 10 Pat. 63; A I R 1930 Pat- 


er 8G Ind. Cas. 915; A IR 1922 Pat, 450; 3 P L T- 
709; 1 Pat, 508, : 
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to be decreed on the amount due under 
mortgage frem the expiry of the date of grace.” 

Then in reference to Sourendra Mohan's 
case (3), the Jearned Judge said that 


. the 


when it came before the Judicial Com- 
mittee S 

“It was treated as a question of the discretion of 
be Court”, 


That is an authority for the proposition 
that so far as the interest after the 
days of grace is concerned, the matter is 


not governed by the Regulation. It is on. 


the assumption that the matter was governed 
by the Regulation that the learned Sub- 
ordinate Judge in this case has made the 
order that interest should run from date of 
the institution of the suit up to the date 
of realization and that it should not exceed 
Rs. 6,500. I have already pointed ont 
and I would like to repeat that the 
learned Subordinate Judge was correct in 
so far as that part of the order related to 
interest up to the date of the expiration 
of the days of grace, but that it was er- 
roneous so far as it applied to interest 
thereafter. 

In my judgment, therefore the appeal 
succeeds and the judgment and decree of the 
Subordinate Judge ehould be amended in 
the following manner: 

That the mortgagee will be entitled to 
interest at the rate of 18 per cent. per 
annum from September 18, 1926, date of 
bond to the date of the expiration of the 
days of grace fixed under the decree, such 
sum of interest nct to exceed Rs. 6,5(0 
and that from the expiration of the days 
of grace up to the date of realization the 
plaintiff-mortgage will be entitled to in- 
terest at the rate of 6 per cent, per apnum 
on the amount of the decree. 

The appeal, therefore, is allowed with 
costs. The days of grace will expire six 
months after the date of this judgment. 

. Varma, J.—I agree. 





D Appeal allowed. 
SIND JUDICIAL COMMISSIONER'S 
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, versus 
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88, 4, 5, 6, 7—Owner A house pnd Slates ee 
tash— Whether shows that owner is deriving profit 
from use of his house and cards—Presumption under 


8. 6—When arises—Oficer issuing warrant—Disere- 
tion to be = used—Warrant~Second - warrant— 
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When can be _issued—Interpretation of Statutes— 
Ambiguous sentence in disabling section—Consiruc- 
tion , 
The fact that each ofthe players had cash in his 
possession doesnot prove that any one of them was 
receiving remuneration for the use of the instruments 
of gaming. Play goeson in many private houses ; 
and players will usuallybe found to have cash : but . 
from these two thingsalone it is not legitimate to 
draw an inference that the host is deriving from his 
visitors profit or gain from the use of his house and 
his cards [p 295, cols, 1 & 2] S 
The presumption under 8.7, Bombay Prevention 
of Gambling Act, will arise only if the house has 
been entered under warrant issued under the provi- 
sions ofs 6. If there has not been an exact com- 
pliance with the requirements of s. 6, then the war- 
rant is not duly issued. [p. 295, col. 2.] Yi 
The provisions ofs. 6 are somewhat exceptional, 
and a lax administration of the law would easily con- 
vert them into an instrument of prosecution. It is 
left to the discretion of Officers of Police of no very’ 
exalted rank to displace the ordinary presumption 
of innocence and to lay on the accused the burden 
of proving that a place in which he is found is not: 
a common gaming house, Such a discretion must 
be used with the utmost care, An Officer of Police: 
who issues the warrant unders. 6 of the Act must 
be careful to confine himself exactlyj within the 
limits which the Act lays down. If he over-steps 
the line he leaves behind him his special preroga- 
tive and no extraordinary presumption will arise out 
of anything he may do. [ibid.] ; 
There isno express provision ins 6 empowering 
the issue ofa second warrant on the strength of the 
sworn testimony on which a prior warrant has been 
issued, and assuming that there is an ambiguity on 
that point it must be held that a second warrant 
can only issue on the strength of a fresh sworn 
testimony [p . 297, col. 1.) A 
Where an equivocal word or an ambiguous sen- 
tence is used in a disabling section, the construc- 
tion which isin favour of the freedom of the sub- 
ject should be given effect to Henderson v. Sher- 
bourne (1), Queen-Empress v.Govind \2) and Jonathan 
Edward David v, De Silva (3, referred to. (p. 296, 


col. 2.] 
Mr. Partabrai D. Punwani, for the 
Crown. i 
Mr. Motiram Idanmal, for the Amicus 


Curriæ. f 

Ferrers, J. C.—This is an application 
made under ss. 435 and 438, Uriminal Pro- 
cedure Oode, by the Sessions Judge of 
Hyderabad. He proposes that certain con- 
victions and sentences under the Bombay 
Prevention of Gambling Act IV of 1887, 
should be set aside and the fines re- 
funded. 


The facts found by the convicting Court 
are these: On April 10, 1934, a Deputy 
Suprintendent of Police received informa- 
tion which gave him reason to suspect that 
the house of Musammat Asiat was being 
used as a common gaming house. He 
recorded the statement on oath and issued 
a warrant in accordance with s. 6, Gambl- 
ing Act. No use was ever made of this 
warrant which was issued on April 10, 1934 


r 


y 


S 
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and ıt appears to have expired. But on 
June 20, 1934, the Sub-Divisional Officer of 
Police of the Tando Division acting upon 
the complaint received on April 10, and 
without reccrding a fresh statement, issued 
asecond warrant. Ten days later, on June 
30, 1934 Mr. Mulchand, Sub-Inspector of 
Police of Badin, raided the house in com- 
pany with two observers. He found a 
woman, who is a Mussalman, and two men, 
who are Hindus, playing some game with 
dice box. The woman had Rs. 9-10 0 in front 
of her and Re. 1-2-0 under her knee. The 
Magistratesays: “The latter appeared to 
be ‘nall’ “ Other money were found in the 
possession of the two Hindus and the whole 
party were arrested; the dice and the 
dice box were seized. The Magistrate 
found the woman guilty underss.4 and 5 
and the two Hindus under s.5 Act IV of 1837 
and sentenced them each to pay finesof 
Rs. 5 under each section. 

The Sessions Judge being doubtful of 
the correctness, legality and propriety of 
these sentences called for the papers, 
and after an examination he has re- 
commended that the convictions be set 
aside andthe fines refunded. The convic- 
tione are for keeping a common gaming 
house and gaming in a common gaming 
house respectively. Under Act IV of 1887 
a common gaming house means a house, 
room or placein which any intruments 
of gaming are kept or used for profit or 
gain of the person owning, occupying, using 
or keeping such house, room or place, 
whether by a charge for use of the instru- 
ments of gaming or of the house, room or 
place, or otherwise howsoever. According 
to the convicting Magistrate the woman 
Asiat was found in possession of money 
which appeared to be “mall. Now ‘nal? 
is the perquisile retained for the remunera- 
tion ofthe keeper of the common gaming 
house. If it could be proved that this 
woman had segregated and set apart 
out of the monies atstake a part which, 


without regard to the fall of the dice, 
could be appropriated for her own 
emoluments, then the conviction could 


stand. But of this there is no proof. The 
fact that each ofthe players had cash in 
his possession does not prove that any one 
of them was receiving remuneration for the 
use of the instruments of gaming. Play goes 
oninmany private houses; and players 
will usually be found to have cash; but 
from these two things alone it is not 
legitimate to draw an inference that the 
host. is deriving fromhis visitors profit or 
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gain from the use of his house and his cards. 

To prove these thingsis difficult, and to 
provide for this difficulty a special pre» . 
sumption is raised by s 7 of the Act. 
That section says that when any instruments 
of gaming arefoundin any house, room 
or place entered under warrant issued 
under the provisions of the last preceding 
section or about the person of any of those 
who are found therein, it shall be evidence, 
until the contrary is made- to appear, 
that such house, room or place is used 
as a common gaming house, and thatthe 
persons found therein were there present 
for the purpose of gaming. 

16 is admitted by the learned Public 
Prosecutor that on the evidence a conviction 
could nt stand without the support of this 
presumption. But the presumption will 
arise only ifthe house has been entered 
under warrant issued under the provisions 
ofs. 6. It has always been held that if 
there has not been an exact compliance 
with the requirements of s.6, then the 
warrant isnot duly issued. Sound grounds 
underlie this proposition. Every law- 
abiding citizen is entitled to claim that 
the privacy of his house and home shall not > 
be wantonly invaded. Many a man invites 
his friends to meet in his house and there 
stake their money upon theissue of a game 
of chance. This is lawful; and it is lawful 
also for the host to win moneyat play. A 
breach of the law does not occur unless the 
host keeps open house and admits all 
comers to take part in the play upon consi- 
deration of a payment made for the profit 
of the house-holder. Tho provisions of s.6 
are somewhat- exceptional, and a lax ad- 
ministration of thelaw would easily convert 
them into an instrument of persecution. 
It is left to the discretion of officers of 
Police of no very exalted rank to displace 
the ordinary presumption of innocence 
and to lay on the acsused the burden of 
proving that a place in which he is found 
is not a common gaming house. Such a 
discretion must be used with the utmost 
care. An officer of Police who issues the 
warrant under s 6 of the Act must be 
eareful to confine himself exactly within 
the limits which the Act lays down. If he 
over steps the line he leaves behind him 
his special prerogative and no extraor- 
dinary presumption will arise out of any- 
thing he may do. 

Now the requirements of s. 6 are these: 
Upon any complaint made on oath that 
there is reason to suspect any house, 
room or place to be used as a common 
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gaming houre and upon satisfying himself 
after such inquiry ashe may think neces- 
sary thatthere are good grounds for such 
‘euspicion, certain officers of Police may issue 
a warant authorising certain superior Offi- 
cers of Police to enter, at any hour of 
the night or day, and by force, if necessary, 
any such house, room or place and take 
into custody persons whom he may find 
therein. The complainant who sets on the 
Police to make such an irruption (?) must 
make an explicit declaration on oath, and 
unmistakeably assume responsibility. Now, 
it would appear that the warrant which 
was issued on April 10, 1934 was in order. 
That warrant isnot beforeus but it seems 
to have been considered by the officer who 
issued the warrant that it had ceased to 
be of any effect; he thought it necessary 
toissue asecoud warrant. When he did 
80 he could no longer rememberthe name 
of the person whose statement he had 
recorded on oath. On the second occasicn, 
however, he did not record any statement; 
he was acting in June on the complaint 
made to him in April. The learned Sessions 
Judge holds that this action could not be 


justified. 

“Tt is conceivable” 
he says: 

‘ that'in the interval that house 


might have 
ceased tobe a common gaming house.” 


We think that this is true. What might 
easily happen is this. In the middle of 
the night the Police force their way into 
A lonely woman’s house. They find” the 
inmate alone and asleep. She seeks redress 
for what would be, unless it could be 
justified, a very grave offence. ‘The Police 
seek to throw responsibilty on the original 
informant. He answers: 

“My information, when I gave it, was true, But 
since then the house may have changed owners, or 
the owner may have mended her ways. Recent 
enquiry would have brought this change to light. 
But if no such enquiry is made, no responsibility 
remains upon me, Isaidon April 10, that gambling 
was going onin that house. At that time what I said 
was true. But I did not say; ‘Gambling will still be 
going on on Juve 30." If, upon my information, 
action is taken at once, í amanswearable, But if 


six weeks allowed to slip away, then I wash my 
hands of what may follow.” 


It is possible that if the officer issuing 
the second warrant had made fresh inquiry 
and if asthe result of that inquiry he 
had been satisfied that there was stil] 
reason to believe that the house continued 
to be used as a common gaming house, 
then the warrant might perhaps have been 
justified. But since no further inquiry 
was made, ib was not, we think, within 
the meaning of s, 6 thatawarrant could be 
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issued in June upon.a complaint made in 
April. The officer himself seems to have 
supposed that complaint would justify a 
warrant valid for a limited period only; 
and he seems also to have supposed that 
limited period had expired and that a fresh 
warrant was necessary. We think, therefore, 
that in this case the second warrant was 
not within the privilege conferred by 8. 6 
of the Act and that, therefore, the présump- 
tion raised by s. 7 would notarise. For 
these reasons we accept the reference made 
by the learned Sessions Judge and we 
set aside the convictions and direct that 
the fine, if paid, be refunded. , 

Rupchand, A.J. C.—It isnot disputed 
that the officer concerned issued the se- 
cond warrant under s. 6, Gambling Act 
without recording any sworn statement in 
support thereof and relied upon the sworn 
statement made before him at the time 
when he issued the first warrant. That 
warrant had expired, and the only ques- 
tion now before us is whether a second 
warrant could be issued without recording 
a fresh sworn statement. I am afraid this 
question must be answered in the negative. 
It is no doubt true thats. 6 does not say 
that a warrant should be executed immedi- 
ately after its issue nor does it prescribe 
any period during which it may be enforced. 
If, therefore, a warrant does not prescribe 
any period during which it is to be en- 
forced, it may be executed within a reason- 
able time. But where the warrant 
prescribes a limitof time within which 
it is to be executed it isdead and of no effect 
after the expiry of the time limit anda fresh 
warrant must issue before tke house can 
be raided by an Inspector or other superior 
Officer of not less rank than a Sub-Inspector, 
Where a house israided in compliance 
with a properly issued warrant, and 
instruments of gambling are found in it, a 
two-fuld presumption arises under s.7 of 
the Act. In the first place, the house 
raided is presumed to be a gambling house, 
and inthe next place, all persons found 
init are presumed to be gamblers; and 
the onus lies on the accused to rebut the 
presumption raised under the section. That 
being so, the warrant must be issued in strict 
compliance with the provisions of s. 6. 

It is a cardinal principle of interpreta- 
tion that where: an equivceal word or an 
ambiguous sentence is used in a disabling 
section, the construction which is in favour 
of the freedom of the subject should be 
given effect to. Henderson v. Sherbourne (1), 

(1) (1848) 2 M & W 236; 8 LIMO 28, 
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Queen-Empress v. Govind (2), and Jona- 
than Edward David v. De Silva (3). There 
is no express provision in s. 6 empowerng 
the issue of a second warrant on the 
strength of the sworn testimony on which a 
prior warrant has been issued and assuming 
that there is an ambiguity on that point it 
must be held that a second warrant can 
only issue on the strength of a fresh 
sworn testimony. For these reasons I concur 
with the learned Judicial Commissioner 
that the conviction of the accused cannot 
stand and must be set aside. 


N. Conviction set aside. 
(2) 16 B 283 (F B). 

(3) 148 Ind, Cas. 607; A IR 1934 PO 36; 6RP 0 
126 (P O). 





PATNA HIGH COURT 
Appeal from Original Order No. 294 
of 1933 
April 9, 1935 
WORT AND JAMES, JJ, 
. BISHWANATH PRASAD MAHTHA 
AND ANOTHER — J ULGMENT-DEBTORS 
-—ÅPPELLANT3 
versus 
LACHHMI NARAIN— DEOREER-HOLDER — 


RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 43 (1) (b), 
(2)—Subsequent compromise orderin execution pro- 
ceedings—Decree-holder cannot date limitation from 
that date—“Fraud" as contemplated by  sub-s. 
(2) (a). i 

A subsequent conpromise order madein the exe- 
cution proceedings isnot an order contemplated by 
s. 48(1) (b) of the Oode of Civil Procedure. The 
decree-holder therefore cannot date the period of 
limitation from that order, Gobardhan Prasad v. 
Bishunath Prasad (1), followed. [p. 298, cols. 1 & 2.] 

The term “fraud” in s 48 (2) (a), Civil Procedure 
Code, is used in the ordinary juridical senge. 
But what is quite clearly contemplated, apart 
from the definition of the term itseif is some 
action onthe part of the judgment-debtor which 
prevents the decree-holder from taking out execution 
proceedings and thus allowing time to run against 
him or some action by the judgment-debtor which 
entices the decree-holder to hold his hand. It would 
be stretching the language of the section beyond 
what is legitimate to hold that the judgment- 
debtors, however obstructive they might have been, 
were preventing the decree-holder from executing his 
decree by fraud merely because they took advantage 
of the proceure which was allowed by law. [p. 299, 
col. 1.] 

A. from an order of the Subordinate 
Judge, Muzaffarpur,dated September 15, 
1933. 

Messrs. B. C. De, Syed Mehdi Imam and 
J.C. Mullick, for the Appellants. 

Mr. Rai Tribhuban Nath Sahay, for the 
Respondents. 


Wort, J.—Two points relating to limi- 
tation were. the subject-matter of the 
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decision of the learned Judge in the 
Court below end have been argued in 
this Court. It is said by the appellant 
judgment-debtors that this fourth applicas, 
tion for execution which was dated 
December 12, 1932, was barred by limita- 
tion by reason of the period provided by 
the Limitation Act, namely, three years, 
and also by reasonof s. 48 of the Code 
of Civil Procedure. The application for 
execution to which I refer was an ap- 
Plication to execute a decree obtained on 
a compromise as far back as August 2, 
1913. There is some controversy as to 
whether the application to which IT have 
made reference was an application to 
execute that decree or whether it was an 
application to execute a later compromise 
referred toin one of the earlier applications 
for execution. Shorn of the unnecessary 
details, what happened was this. 

After the compromise of 1913, execution 
was taken and there was an application 
in 1919 by the judgment-debtors to set 
aside the sale which had taken place as 
a result of that application for execution. 
This was compromised on July 5, 1919, 
under which certain payments were to be 
made not later than January 3J, 1922. 
Another term of that compromise was 
that a certain remission of Rs. 5,000 in 
addition to an earlier remission of 
Rs. 5,00) in favour of the judgment- 
debtors wasto be made. It was provided 
that failure on the part of the judgment- 
debtors to carry out the compromise 
would result, according to the terms of the 
compromise, in the confirmation of the 
sa'e which had taken place. In the same 
montb, that is, on July 8, 1919, as a 
result of this compromise, the execution 
case was dismissed. 

A second application in execution was 
made on March 11, 1922. Three months 
later the judgment-debtors commenced the 
suit in which the relief sought was a 
declaration that the compromise decree 
andthe compromise in the execution case 
were not binding upon them. The reason 
for their contention, it is unnecessary to 
state. Inthe suit an injunction was 
obtained. This injunction was received 
by the Executing Court on October 31, 
1932. It is necessary to state in this 
connection that that injunction was in 
force up to July 14, 1923, and as a result of 
that injunction, on June 8, 1923, tHe second 
execution case was struck off. The suit 
to which I have referred, after the decision 
by the Subordinate Judge came to this 
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- LOL, 
Court on appeal; it was remanded 
and again re-heard coming again- 


to this Court and ultimately in March 
of 1932, this Court dismissed the plaintiffs’ 
suit, holding, as it would’ apppear, that 
both the compromise of 1913 and the 
compromise of 1919 were valid and binding 
upon the plaintiffs. : 

The third execution was taken out in 
July 1923 and in May of 1927, after certain 
obstructive proceedings by the judgment- 
debtors (the proceedings have been des- 
cribed as obstructive), 
were sold. An application was made 
a few months later to set aside the 
sale, 
the sale was confirmed. The intervening 
Period between December 3, 1927, the date 
of the confirmation ofthe sale, and Decem- 
ber 12, 1932, the date on which the fourth 
application was taken up by the litiga- 
tion on what has been described as a 
‘title suit’ in the Subordinate Judge's 
Courtand in this Court. 

Now the judgment-debtorsin the Court 
below contended, as I have said, that 
the matter was barred both under the 
Limitation Act, and under s. 48 of the 
Code of Civil Procedure. Section 48 pro- 
hibits an application for execution after 
a period of twelve years has elapsed from 
the date of the decree or subsequent order 
which directs any payment of money or 
the delivery of any property to be made at 
a certain date or at recurring periods, 
and it was one of the contentions of the 
decree-holder respondent that this compro- 
mise of July 1919 was the date from 
which thelimitation was to run under 
s. 48 asthe compromise was a subsequent 
order directing the payment of money. 
There have been,it would appear, differ- 
ences of opinion as regards this matter in 
the various High Courts, but, so far as we 
are concerned, the matter is concluded by 
the decision of this Court in Gobardhan 
Prasad v. Bishunath Prasad (1), That 
was a case similar tothe one with which 
we have to deal. There was a subsequens 
compromise order made in the execution 
proceedings and there it was contended 
thatthe compromise order in the execution 
proceedings was an order contemplated by 
8.48 (1) (b) ofthe Code of Civil Procedure. 
Coutts and Adami, JJ., held that it was 
not. Thatdecision, as I have said, is 
bitding upon us and concludes the matter. 
The decree-holder, therefore, cannot in 
- (1) 58 Ind, Oas. 393; A I R 1991 Pat, 340;2PLT 
80; (1920) Pat. 229, : 
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This application was dismissed and. 
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this case date the period of limitation, 


from July of 1919. 


. But there was another aspect of this 
particular point raised in this Court for 
the first time and that is that in this 
execution proceeding the, decree-holder 
was not executing his decree of 1913 but 
he was executing the compromise of 1919. 
That is contrary to facts, contrary to the 
argument addressed to us and contrary 
to the case made by the decree-holder in 
the Court below. The fact recognized by. 
the learned Judge in the Court below was 
that at least the first three applications 
in execution were applications to 
execute the compromise decree of 1913, 
and whether, as isthe contention of the 
learned Advocate for the respondent, that 
decree of 1913 is te date from 1915 by 
reason of its terms, or from 1913 is im- 
material having regard to the long 
period which has elapsed since that com- 
promise was entered into. 


Butto revert to the point with which 
I was dealing, it is clear from the record 
of the case that the decree-holder in the 
first three applications was attempting 
to execute the compromise decree of 1913, 
and indeed it could not be otherwise, I 
have sufficiently indicated the terms of 
that compromise and themost that could 
be said was that the failure on the part 
of the judgment-debtors to comply with 
the terms threw the decres-holder back on 
his rights and incidentally the judgment- 
debtors on their liabilities, under the 
decree of 1925 or 1913 as the case might 
be. Whether the decree-hclder in execut- 
ing that decree could add any term of 
the compromise of 1919 is inmy judgment 
entirely immaterial for the purpose of 
deciding the question, whether he was 
executing that compromise or the earlier 
one. This matter did come up to this 
Court as in the execution proceedings (the 
second execution case I think it was) the 
decree-holder attempted to base his ac- 
count on the compromise of 1919. The 
Subordinate Judge held against the decree- 
holder on that point, and this Court 
characterized that order as an administ- 
rative order and one with whichthis Court 
could not interfere. But I repeat myself 
that ib is quite clear that what the decree- 
holder was attempting to execute was 
the decree of 1915 (3?) and itis upon that ` 
basis that the judgment of the learned 
Judge in the Court below proceeds. The 
decree-holder now seeks to take advantage 
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of the provisions of s. 48 (2) (a) 
effect: 

“Nothing in this section shall be deemed to preclude 
the Court from ordering the execution of a decree 
upon an application presented after the expiration 
of the said term of twelve years, where the 
judgment-debtor has, by fraud or force, prevented 
the execution ofthe decree at some time within 
twelve years immediately before the date of the 
application.” 

. It is contended that the obstruction met 
with by the  decree-holder throughout 
these proceedings, particularly between 
1915 and 1919 and during the third execu- 
tion case, is to be subtracted from the 
total period as being a case of prevention 
of the decree-holder by fraud or force from 
executing the decree. It is quile unneces- 
sary to define- ‘fraud’ as used in s. 48 
and I should imagine that it was used 
in the ordinary juridical sense of the 
term. But what is quite clearly com 
templated, apart from the definition ofthe 
term itself, is some action on the part of 
the judgment-debtor which prevents the 
decree-holder from taking out execution 
proceedings and thus allowing time to run 
against him or some action by the judg- 
ment-debtor which entices the decree- 
holder to hold his hand. Itseemsto me 
that a very simple test as to the meaning 
of the sub-section which I have read can 
be made by putting ‘a very simple 
question. In this case the execution pro- 
ceedings were started, as I have said, in 
1915. Now so long as no final order was 
made in that execution proceeding it is 
quite clear that time was not running 
atany rate inthe sense that whatever 
time that execution case had taken, even 
if it be a period of twenty or thirty years, 
it could not be said to be barred by 
limitation. When once the final order was 
made, time began to run. But so long 
as the application was made within a 
period of three years ofthe last order 
in the execution case, that application for 
execution would certainly be within time 
within the meaning of the Limitation 
Act. Now could it be said that, although 
the decree-holder was proceeding with the 
execution met by one objection after 
another, obstructive as those objections 
might be, the decree holder was prevented 
by fraud from executing his decree. It 
seems tomethat it would be stretching 
the language of the section beyond what was 
legitimate to hold that the judgment. debtors, 
however obstructive they might have 
been, were preventing the decree-holder 
from executing his decree by fraud 
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merely because they took advantage of 
the procedure. which was allowéd by law. 
It is true that there is a decision ofthe 
Allahabad High Court in Lalta Prasad v. 
Suraj Kumar (2) where the learned Judges 
appear to be of the opinion that a judg- 
ment-debtor’s defencs under s. 48 of the 
Code of Civil Procedure by obstructive 
proceedings such as took place in the case 
before us was fraud within the meaning ` 
of. the section. The value, however, of 
that decision has been diminished by the 
decision ofa Full Bench ‘of the same 
High Oourt in Gobardhan Das v. Dau’ 
Dayal (3) which arrived at a somewhat’ 
different conclusion. In my judgment it 
is impcssible to hold that, however ob-: 
structive (I am assuming that there was 
obstruction) ‘the judgment-debtors might 
have been, there was fraud within the 
meaning of s. 48 of the Code. 

I next come to:the point of period of three 
years’ limitation. The last order in the third 
application was made on December 21, 
1928, and the fourth application was made 
on December 12, 1932. It is obvious that 
the decree-holder was under the obligation 
of bringing over that period ifhe was to 
save his fourth application which appears 
to have been considerably -beyond the 
period of three years providcd by the 
Limitation Act. From the point of view 
strenuously contended for in the latter part 
of the argument advanced on behalf of 
the respondents, the application was hope- 
lessly barred by limitation. The contention 
is, as I have said, that the execution 
proceedings thoroughout were based on 
the compromise of 1919. It is clear that 
the first threeapplications were nothing of 
the kind, but the fourth application pur- 
ports tobe so. If the fourth application 
wasan application for execution of the 
compromise of 1919, then the period of 
twelve years had elapsed. From the point 
of view of the argument on behalf of the 
decree-holder in this connection there would 
be three periods which he would be entitled 
to deduct from the period of twelve years 
firstthe period of eight months and 
fifteen days during which the Subordinate 
Judge’s injunction was in Operation; 
secondly, two years and five months, the 
period between the compromise of 1919 
and the date upon which the judgment- 
debtors had to comply with it, and thirdly 

(2) 65 Ind, Oas. 877; 44 A319; 20 AL J 185; AIR 
1922 All. 145. 

(3 138 Ind. Oas. 583; 5: A 573: A IR 1932 All 273; 


(1932) A L J 365; L R 13 A 199 Rev; Ind. Rul, (1932) 
All, 467; 16 R D 263 (F B), : ‘ 
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three years andnine months, the period 
during which the so-called title suit was 
pending; the total thus made up is a 
period ofover six yearsand ten months, 
which still would leave the fourth appli- 
cation in execution barred by limitation. 
If it is treated, as Ithink probably it 
must be treated, as-an application for the 
execution of the original decree, then the 
period obviously dates, as I have indicated, 
from December 21, 1928. Now the mat- 
ter can be put shortly in this way. 
There was nothing to prevent the decree- 
holder from executing his decree of 1915. 
Whatever his desire might have been, he 
could have executed that decree as I have 
said. There was no stay of execution, 
there was no injunction during the period 
from 1928 to 1932. All that had taken 
place was a decision by the Subordinate 
Judge of the Darbhanga Uourt holding 
that the compromise of 1919 was not valid 
and was not binding upon the judgment- 
debtors. It may be that the decree- 
holder was prevented from executing the 
compromise of 1919; but that did not 
prevent him from taking out execution of 
the decree of 1915 whichinmy judgment 
was the only decree that he could execute. 
As there was no stay and as the decree- 
holder was not prevented from executing 
that decree and as he allowed more than 
three years to elapse, his fourth applica- 
_ tion was barred by limitation. Whether 

it was barred under s. 48 of the Code of 
Civil Procedure or under the Limitation 
Act, in my judgment, for the considerations 
which I have stated, it seems to me that 
the execution was barred by limitation 
and that the learned Judge in the Court 
below was, therefore, wrong in the conclu- 
sion at which he had arrived. 

For these reasons the appeal is allowed 
with costs. 

James, J.—I agree. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Second Oivil Appeal No. 1268 of 1929 
A February 9, 1934 

VENKATASUBBA Rao, J, 
KRISHNA AYYANGAR—Dsrenpant 
—APPELLANT 


versus 
. MOHIDIN SAHIB ROWTHER— 
PLaiNTIFF—RESPONDENT - 
Civil Procedure Code (Act V of 1908), O. XXI, 
-57—Attachment of property in execution—Case 
osted on certain date for production of sale papers 
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date and dismissed behind back of decree-holder— 
Attachment, if continues, 

The terminating of the attachment is, in the 
nature of a penalty and for that consequence to fol- 
low, the dismissal of the petition should be due to 
the decree-holder's default or negligence. 

Where in execution ofa decreethe property was 
attached and the case was posted to a certain date 
for production of sale papers, but the case was not. 
taken upon that dateand subsequently was taken u 
on another day and was dismissed behind the bac 
of the decree-holder : 

Held, that the dismissal was not dueto default of 
the decree-holder and the attachment continued 
Mammi Kutti Haji v. Rameswaram Nambudri (1) 
and Subbayya v. Venkataramayya Appa Rao (2), 
relied on. 

S. 0. A. against the decree of the Sub- 
Judge, Negapatam, in A. S. No. 10 of 1929. 

Mr. T. P. Gopalakrishna Ayyar for Mr. 
Watrap S. Subramania Ayyar, for the Ap- 
pellant. 

Mr. A. V. Viswanatha Sastri, for the 
Respondent. h 

Judgment.—The question raised turns 
upon the effect of the order, to which I 
shall presently refer, dismissing the plain- 
tiff’s execution petition. The plaintiff filed 
a suit against one Thooru Padayachi and 
attached the latter's properties before 


judgment Subseqnent to his obtaining a: 


decree in the Court of first instance, he 
filed in due course an execution petition 
and attached the properties again. Muthu- 
swami, the father of Thoorn Padayachi, 
preferred aclaim onthe ground that the 
properties were his self-acquisitions and 
that his son had no interest in them. It 


must be mentioned that by then Thooru. 


Padayachi had died; but the Court, hold- 
ing that the .effect of the attachment pre- 
vious to Thooru Padayachi's death was to 
suspend the operation of the rule of 
survivorship, decided (the father’s plea 
as regards the properties being his self- 
acquisitions having been negatived) that 
Thooru Padayachi’s half share was liable 
for the debt. From this decision, Muthu- 
sawami filed an appeal, which, I may 
mention, abated on his death; and nothing 
turns upon it. But the facts that have a 
bearing on the question to be decided may 
be shortly stated. The claim of Muthswami 
was negatived by the trial Court on 
November 24, 1924. On the same date 
the plaintiff's execution petition was ad- 
journed to December 9, 1924 for further 
steps being taken. The case was taken 
up on 10th instead of the 9th and adjourned 
to the 13th. On the latter date the follow- 


ing order was made: 
“Sale papers in one week more. It is said that 
the party was il], Adjourned to December 23, 1924.” , 
e 
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By some error the execution petition 
instead of being taken up on December 
. 23, was disposed of on January 16, 1925 
by an order, which runs thus: 


“Not taken by mistake on December 23, 1924, Sale 
papers not filed. Dismissed.” 


The question to be decided, is what is 
the effect of this order? On May 4, 1925 
the defendant purchased the properties 
from Muthuswami, and the plaintiff con- 
tends that the attachment continued not- 
withstanding the order referred to above 
and that no valid title therefore passed to 
the defendant, The plaintiff accordingly 
seeks a declaration that the properties are 
liable to be attached in execution of the 
decree obtained ky him. Order XXI, 
r. 57, Civil Procedure Code, reads thus: 

“Where any property has been attached in execu- 
tion of a decree but by reascn of decree-holder’s 
default the Court is unable to proceed further with 
the application for execution, it shall either dismiss 
the application or for any sufficient reason adjcurn 


the proceedings to a future date. Upon the dismiseal 
of such upplicaticn the attacbment chal] cease ” 


It was to puta stop tothe practice of 
‘striking off’ proceedings or ‘removing the 
proceedings from the file,’ that O. XXI, 
r. 57 was enacted. When an execution 
petition was struck off cr removed frcm 
the file, the question often arose, was the 
attachment necessarily at an end?’ Now 
O. XXI, r. 57, provides that if after the 
attachment has been effected, the execution 
cannot proceed by reascn of the decree- 
holder’s default, the Court shall either 
dismiss the execution or for any sufficient 
reason adjourn ittoa future date. Then 
the provision goes on “to say, ‘upon the 
dismissal of such application, the attach- 
ment shall cease.’ What happened in the 
present case was, that the petitcen was taken 
- up on January 16, 1925, instead of on 
December 28, 1924, and was dismissed on 
that date behind the plaintiff's back and 
without notice to him. The point to be 
decided is, whether upon such a dismissal 
of the petition, the attachment aleo ceases. 
It has been held that to have the effect of 
puttirg an end to the attachment, the 
dismissal under r. 57 should ke due tothe 
decree-holder’s default, Mammi Kutti Haji 
v. Rameswaram Nambudisi (1), Can then 
the ‘dismissal behind the plaintiff's 
back be descrited as dismiseal for his 
default? What the defendant's learned 
Counsel contends is, the mere fect 
that the plaintiff cmitted to file the 
sale papers as required, constitutes 
default. I am unable to agree with this 
oi? 35 Ind. Cas. 240; A IR 1937 Mad; 705; 3 L W 
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contention. Was there default or not, is 
a question of fact; the hare omission or 
failure to carry out a direction, does not 
ipso facto amount toa default. Supposing 
the decree-holder “is able to show that the 
omission is due to circumstances beyond 
his control, will the Cour; still condemn 
him as being in default? It may well be 
that in spite of his best efforts, the decree- 
holder is unable to obtain, say the encumbr- 
ance certificate, by the due date; does his 
failure in such a case amount to default 
within the meaning of r. 57? In my 
opinion clearly not. It is impossible to 
say what the Court’s decison might have 
been, had it heard the plaintiff on January 
16. 

The Cou:t must, upon such facts as are- 
laid before it, adjudicate upon the question 
whether there was negligence or not. The 
rule says that in spite of the decree-holder's 
default, the Court mav for sufficient reason 
adjourn the proceedings ata future date. 
This shows that the default may be an 
excrsable default, that is tosay, that the 
werd does not necessarily import guilt or 
blame. It being open to the decree-holder’ 
to show that there was no -negligence on 
his part, if he has been denied the oppor-. 
tunity of showing the facts on which he 
relies, it cannot be said that there has 
been a judicial determination of the ques- 
tion, whether or not there has been default. 
The terminating of the . attachment is, 
as the rule shows, in the natúre of a penal- 
ty and for. that consequence to follow, the 
dismissal of the petition should be due to, 
the decree-holder’s default or negligence. 
In my view, the dismissal in the present 
case was not of that kind and therefore the 
attachment continued. In Subbayya v. 
Venkataramayya Appa Rao (2) Abdur 
Rahim, J., held that the proceeding did 
not come to a termination by the order 
of dismissal made without the purchaser 
being heard; Oldfield, J.’s judgment shows 
that he assumed this position to be correct 
although he took a different view of 
the facts. It is unnecessary for me to 
goso far as this case has done, for it is 
sufficient to hold for the present that 
although the petition was dismissed, the 
attachment did not cease. I do not propose 
to enquire, in the viewI have taken, how 
far the ground on which the lower Appel- 
late Court rests its judgment against thee 
appellant, is sound. I am satisfied that 
its conclusion: is correct and the second 


` (2) 43 Ind. Oas, 155; A I R 1919 Mad, 1001; 7 L W 
36;(1918 M W N 214. ae ae 
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appeal therefore fails and is dismissed 
with costs. 


:tAeD. Appeal dismisced. 





PATNA HIGH COURT 
Civil Appeal No. 1376 of 1933 
January 21, 1935 
Wort, J. 
JAHURI LAL AND OTHERS—DEFENDANTS 
—APPELLANTS : 
versus 
KANDHAT LAL AND ofHERS—PLAINTIFF:-— 
~ RESPONDENTS 


Evidence Act (I of 1872), s,93—Patent ambiguity 
in consent decree—Evidence to construe it—Admissi- 


bility—Decree— Consent decree—Whether a con- 
tract. t 
Only under one set of circumstances can the 


parties be allowed to give evidence as to what the 
decree meant or to give evidence to assist the Court 
in coming to their conclusion: and that is 
where there is a latent ambiguity. Where the 
ambiguity ison the face of the document itself, 
evidence to enable Court to construe it, is not admis- 
sible. Consequently wherethe Court has any diffi- 
culty as to what the decree means either by reason 
of an ambiguous sentence or an apparent contradiction 
arising out of that, no evidence is admissible. s 
A consent decree is stilla contract which must be 
construed as such, although it hasthe sanctity of a 
judgment. 
; ©. A. from the appellate decree of the 


Sub-Judge, Patna, dated December 5, 1933. 
Messrs. Manuk and Anand Prasad, for 
the Appellants. 
Messrs:- G;. S. Prasad and Ramnandan 
Prasad, for the Respondents. 
Judgment.—This is anappeal from the 
judgment’ of the Subordinate Judge of 
Patna inan action in’ which- part of a 
building wasin dispute. I use the ex- 
pression “part of a building,” because 
fromthe map inthe case one would sup- 
pose that the portion in dispute was a part 
of holding No. 187, although the appearance 
ofthe plan itself would by no means be 
conclusive of the matter. Indeed having 
regard tothe course of the litigation in 
this case and the former litigation regard- 
ing the property, the map would by -no 
means, as I have already said, dispose of 
the question in dispute. - 
The defendants were the appellants and. 
they, admittedly were in possession of 
those blocks marked red on the plan 
and had been in possession for some con- 
siderable time. That possession, however, 
ebas been held permissive in- the sense 
that tłfe plaintiffs had allowed the defen- 
dants to remain in possession of this part 
of the building. The matter arisesin this 
way: The defendants who are the appel- 
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lanis before this Court were the plaintiffs 
in apartition action regarding the family 
properly which included holding No. 187, 
and holding No. 138. The partition pro- 
ceedings were compromised and it is on 
the basis of that compromise that the 
plaintiffs now claim that part of the pro- 
perty in dispute. The plaintiffs and. 
defendants appear to be cousins and the 


plaintiffs admittedly atthe time of the 
partition suit were in possession of what 
is now ‘known as holding No. 132. In 


their plaint in thataction item No. 5 of 
schedule B, the plaintiffs described a part of 
the joint family property (that is holding 
No. 87 which is now the defendants’ por- 
tion) in these terms; f : 
“One storied kucha pucca residential house situated 
at Mohalla Afzalpur and bounded” 
and then the boundaries on’ the east and 
the west and the north are given, the north 
boundary beinga lane and so itis shown 
by the map. Now if the plaintiffs are 
right in this action, that isto .say, they 
are right in saying that holding No. 187. 
includes this part of the building in dis- 
pute, the proper boundary in., the action 
to be given sofar asthe south was con- 
cerned, would be Lallbagh, Lane bat in- 
stead of that the plaintiffs described the 
south boundary in their plaint as house 
No. 138 and circle No. 32. Now that could 
be only described as the correct boundary 
if house No, 138 extended towards the east 
in the..sense that the part of the building . 
now in dispute was a part of house or 
holding No. 138. Now it. is true that when 
the -present plaintiffs in that partition 
action filed their written statement, they 
disputed these boundaries.. Then came 
the , compromise. The compromise 
took the usual form; a petition - was 
set out and various schedules given of 
the properties and.under item No. 5, 
Sch. JI, is given the holding known as 
No. 187. The schedule is ; made up of 
several columne, the first column being 
the schedule number, the second column . 
being the number mentioned “in the plant 
along with the schedule of the plaint” to 
use the words of the heading of that 
column. Then when we come to item No. 13 
relating to holding No. 87, we simply find 
the mention “No. 5, Sch, No. 2B.” No, 5, 
refeis to the item in the schedule in the 
plaint and. 2B refers to the description 
of the schedule tothe plaint,- Now bya 
reference back from this schedule of- the 


` compromise, to the schedule of plaint the 


schedule of the plaint would seem tobe: 
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incorporated. It is on this basis that Mr. 
Manuk’s argument proceeds. As the 
schedule of the plaint was incoporated in 
this manner it was a clear admission by 
the defendant that the boundaries given 
in their plaint by the plaintiffs were the 
correct boundaries, and if those were the 
correct boundaries, then admittedly the 
property given tothe present defendants 
in the partition suit was holding No, 138 
amongst other properties and this- holding 
No. 138 would include that part of the 
building now in dispute in this action. 
The only fact that could possibly affect 
that construction is that the description in 
the last column of the schedule to the 
decree in which the properly No. 187 is 
described as  one-storied kucha pucca 
house situated inso and so. ‘But that does 
not help because it is clear from the case 
that this partof the building which is 
now indispute although it may now have 
a second story was a single-storied 
building at the time ‘of the partition 
action. t 

The other argument advanced egainrt 
. the contention cf Mr. Manuk is that in the 
schedule to the plaint descriptions are 
somewhat differeutin the sense ihat al- 
though.in the schedule to the plaint, hold- 
ing No, 138, is described as a house in 
Mahalla Afzalpur and then in paranthesis 
“two kitas”, his description of “two 
kitas“ in the plaint is ‘left out of the des- 
cription in the schedule to the comprdémise 
decree. Iam not atall convinced with 
regard to this matter, because it is by 
no means clear as to what the kitas re- 
ferred to. Had there been any, latent 
ambiguity about this matter, the parties 
would have been entitled to call evidence. 
But if anything thisomission of the kitas 
wasa patent ambiguity and by the Com- 
mon Law'and under the Evidence Act, 
evidence with regard 10 
inadmissible. I should not feel at all 

satisfied in coming to the conclusion that 

the omission ofthe expression “two kitas” 
from the schedule to the compromise 
decree disposes of the matter. |. 

There is another important fact which 

I have not solar” mentioned’ and that is 


that not only was there this scheduleto . 


the decree which referred back to the 
schedule ofthe plaint but when’the plaint 
‘came to'be made out either the. parties or 
thé office of the Court included the schedule 
of the plaint asa pait of the decree; and 
it would be strange, ifthe arguménts of 
the respondent can bear- any weight at 
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the moment they made no protest against 
this but allowed the matter tostand. Whe- 
ther the inclusion of this schedule of the 
plaint in the decree itself was an accident or 
not does not appear; and in my judgment 
the reference from the schedule which at 
first appeared asa part of the consent 
decree to the schedule of the plaint would be 
sufficient toconclude the matter in favour 
of the appellants. But thelearned Judges 
in the Courts below have adopted a course 
regarding which some conclusion must be 
arrived at by this Court. They have admitted 
evidence which according to the decision 
of the Courts below was evidence to 
enable them to construe the consent decree 
which was finalas between the parties. 
That wasa course which they were not 
entitled to follow. Only under one set of 
circumstances could the parties be allowed 
to give evidence as to what the decree 
meant orto give evidence to assist the 
Court in coming to their conclusion; and 
that would be where there was-a latent 
ambiguity. There was no latent ambiguity. 
Ambiguity, if any, was on the face of the 
document itself. An example of latent 
ambiguity it is unnecessary ‘to state but 
it would be where a property was includ- 
ed under a wrong name or where there 
were more properties than one of’ the 
same name or something of that kind 
which could not be disclosed to a person 
reading the document without the- assis- 
tance of evidence to explain the actual 
facis. In those circumstances the evidence 
would be admissible under the Evidence’ 
Act.. But where a Court has any difficulty 
as to what the decree means either by 
‘reason of an ambiguous sentence or an 
apparent. contradiction arising.out ofthat; 
no evidence is admissible. I must state in 
this connection that it has been held not 
„only by this Court but by the Privy 
Council that a consent decree is still a 
contract which must be construed as such 
although it has the sanctity of a judgment 
Tf the evidence which the -Oourts 
below -have considered was inadmissible 


as I haveheldit was, then the conclusion |, ` 


at which [first arrived seems to me to . 

“dispose of the matter. . a 
I will re-state those conclusions in order 

to make the matter perfectly clear. The. 


cschédule’ totheconsent decree refers back . 


` to.that ofthe plaint. It isnot seriously» 
argued that accordingto the description 
in.the plaint schedule -the property was 


- admittedly given to the present defendants- 


appellants. ‘The omission of the expression 
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-. “two kitas” from the schedule to the decree 
“does not finally dispose of the matter. 
The third matter which is a statement cof 
fact isthat the schedule of the plaint as 
it existed at the time the action was 
brought was finally inzciporated in the 
decree itself. It is ‘lifficult, therefore, to 
contend that ‘he description given in the 
plaint is not tobe read into the compro- 
mise deeree. In certain events, that isto 
say, if both parties had been acting under 
some mistake, the present respondents 
might have had rectification of the decree. 
But it is not suggested that there was a 
mistake nor that any such cause of action 
accrued to the respondents. 

In these circumstances it seems to me 
that the appeal succeeds and must be 
allowed with costs throughout and the 
plaintiffs’ suit dismissed with costs. 

D. Appeal allowed. 


| BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 190- 
of 1933 
July 2, 1934 
RANGNEKAR, J. 
BABU—P atntiFF 
versus 
ALIBHAI DAWOODBHAI AND OTHERS 
— DEFENDANTS 
Minor—Suit by next friend on behalf of minor— 
Dismissal of suit—Costs--Next friend, if personally 
liable—Liberty to reimburse himself out of minor's 
estate—Benefit to minor—Successful defendant's right 
to costs from next friend—Whether depends on suit 
being for benefit of minor—Suit by next friend— 
Presumption—Minor plaintiff, if can be made per- 
sonally liable for costs. 
Where a suit filed by the next friend on behalf of 
a minor is dismissed, the ordinary rule isthat the 
next friend must be ordered to pay the successful 
defendant's costs with a reservation in the judgment 
itself in his favour to the effect that he should have 
liberty to proceed to reimburse himeelf out of the 
estate of the minor. It may be possible in the suit 
itself for the Court to come to a conclusion on this 
point and to make theorder at once; but if it is not 
possible, then liberty should be reserved and it 
should be open to him to apply by proper procedure 
for getting his costs which he has been directed to 
pay, out of the estate of the minor. But if the 
Oourt is of opinion that the next friend should be 
personally ordered to pay the costs, that isto say 
that the next friend is not entitled to have recourse 
to the minor's estate, then that should be stated 
clearly in the judgment or order, [p. 310, cols. 
1&2. 
Thos isa clear distinction between the liability 
of the next friend to pay the costs of the successful 
° defendapt as between himselfand the latter, ard the 
question asto the position between the next friend 
and the infant. Where the defendant succeeds, the 
_next friend is liable to pay his costs, and ike defen- 
dant is entitled to get his costs from him irrespec- 
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..costs in an unsuccessful action 
. col. 2; p. 310, col 1.], 
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tive of the question whether the action was forthe 
benefit of the minor or whether it was proper or 
not (p. 305, col, 2.] 

When the nextfriend comes forward to set the 
machinery of the law in action on behalf of a minor, 
the presumptionis that he does so because it is for 
the henefit of the minor and that he is taking 
sufficient care to acquaint himself with the facts of 
the case and the position of tbe minor, and in doing 
so undoubtedly in some cases he takes a risk; but as 
betweenhim and the defendant there is no reason 
why the defendant should be put in the position of 
having to proceed against the minor who may have 
no estate rather than the next friend who takes upon 
himself to bring the action and set the machinery of 
the law in motion. There is no harm or prejudice 
tohim. If his conduct is bona fide, if the action is 
proper and for the benefit of the minor, he can 
always have recourse to theestateof the minor, If 
it happens thatthe minor has noestate, it is for 
ate 5 consider whether he ought to move. [p. 309, 
col. 1. 

It is not right to make a minor plaintiff to pay costs 
personally, and it would not be proper to make a 
personal decree against him for costs, except in 
cases which would justify a personal decree,for money 
against a minor, as for instance, where a minor like 
an adult is liable for damages in respect of any wrong 
which he has committed independently of a contract. 
Of coursein certain cases the circumstances may 
justify the estate of the minor being charged with 
the payment of the coste, but, generally spesking, 
to pay the 
personally. [p. 309, 


The only reasonable rule to lay down would be to 
make the next friend ordinarily liable. for the pay- 
ment of the costs of the successful defendant. 
Bai Parebai v. Devji Meghji (1+), referred to. [p. 
310, col, 1] 


Mr. M. V. Desai, for the Plaintiff. 

Mr. M.S. Vakil, for the Defendants. 
‘ Judgment.—In this case after I deli- 
vered my judgment dismissing the plaint- 
iff's suit the learned Counsel on behalf of 
the defendants asked that the next friend 
should be ordered to pay the cosis of the 
suit and stated that that was the ordinary 
rule. Mr. Desai, on the other hand, con- 
tended that the suit being for the benefit 


„of the minor and there being nothing to 


show that it was unnecessary or improrer, 
there was no reason to make the next 
friend liable for the costs of the suit. He 
further said that as he had no notice of 
this application he was not prepared to 
argue tre point fully. Asit seemed tome 
that the question involved was of consider- 
able importance and as Counsel stated 
there was no direct decision bearing on 
the point, I allcwed the case to stand 
over to the following Friday so that I should 
have the benefit of a fuller argument'cn 
the questicn. Accordingly, the question 
has been argued fully and a number of 
decisions, mainly of tte English Courts, 
have been cited at the bar, and I may at 


once Say that I am much obliged ‘to the 
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learned Counsel for their argumenis, The 
question that I have to determine |” is, 
whether, where a suit is brought by a 
minor by his next friend and the suit is 
dismissed, the next friend should ordinarily 
be directed to pay the costs of the suit, or 
whether the next friend should be ordered 
to pay the costs only if the Court holds 
that the suit was not a proper suitor was 
unnecessary and not for the benefit of the 
minor. In this caseit is conceded’ by’ Mr. 
Vakil on behalf of the defendants that the 
suit was for the benefit of the minor and 
‘that he isnot in a position to say that the 
suit was unnecessary or was conducted im- 
properly. à an 
. The old practice in England, if the 
infant was unsuccessful, was either to make 
the next friend personally liable for the 
costs, orio dismiss his action with costs 
generally without specifying who should 
pay such costs; and where the action was 
dismissed with costs, generally ‘without 
anything more, execution for costs always 
issued against the next friend, and this 
practice isevident from Turner v. Turner 
(1) and Slaughter v. Talbott (2). Since 
1767, however, the practice ‘seems to have 
been altered, and the rule rather than the 


exception seeme to be that in such cases the ' 


next friend is liable ordinarily to pay ‘the 
costs of the successful defendant. This is 
clear from Bukleey v. Buckeridge (3). This 
was a motion on behalf of the plaintiff, an 
infant, to restrain the defendant, the 
executor, from receiving any more of the 


personal estate of the testator,- and the - 
rents and profits of the real estate, and | 
Lord Camden did not ` 


for a Receiver. 
make any order on’ the motion, but 
directed the prochein amy to pay the costs 
of the application. 
was made because the proceedings - were 
unjustified and were improper. No. such 
ground however is mentioned in the judg- 


mert as justifying the order and the order. 


seems to me to have been made as a matter 
of course. ; 4 ae 

, Now, according to English Law, an infant 
.cannot in ..person assert his .right in a 
Court of lawas plaintiff or applicant, and 
cannot make himself liable to a defendant 
or respondent for costs, with the single 
exception that he may sue in a County 
Court fora sum not exceeding £100 due to 


him for wages, or piecework, or for work as - 


a servant, in the same manner as if he were 


(1) (1726) 2 Strange 708. 
(2) (1739) Willes 190. ; 
(8) (1767) 1 Dick 395. -- - 
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of full age. We havea. similar exception 
in the Presidency Small Cause Courts Act, 
and_the amount is Rs 500. Consequently, 
an infant must institute and carry on all 
proceedings by his guardian or some other 
person who is called his prochein amy or 
next friend, and whois for most purposes 
dominus litis. (See Halsbury, Vol. 17, 
para. 312, page 133). At page 135 the 
learned author says that.a next friend is 

_ liable to be ordered to pay the costs of 

_ the proceedings; but he will not be ordered 

. to give security for costs. Then at page 138, 
para. 317 are these words: f ; 

_ ‘An infant plaintif is not liable personally for the 
costs of the proceedings, unless after attaining full 
age he elects to contiuwe the’ proceedings or obtain 
-an-order for their discontinuance. But-the defend- 
ant is entitled to recover from .the next friend his 
costs of the proceedings if they are dismissed. 
The next friend is liable to the solicitor acting on 

- behalf of the infant for the costs incurred by him in 
the proceeding.” . 

Several cases are cited as authorities 
for the statement of the law contained in 
this paragraph in fovtncte (i) to the 
paragraph. I need . not refer to the 
authorities which are cited in fcotnote (i) 
to para. 317. Some of these, undoubtedly, 
are Clear authorities for the proposition 
laid down in that paragraph. Others, it 

.is said, donot support the proposition as 
put by Halsbury but show that the next 
friend was directed to pay the -costs of 

- the -successful defendant as it was held 
that the aclion was not a proper‘one and 

“ not for the infant's benefit. That undoubt- 
edly is true., A f 

-Now, it seems to me that there is a clear 
distinction between the liability ofthe 
next friend to pay the costs of the 
successful defendant as between himself 
and the latter, and the. question as to the 
position between the next friend and the 

‘Infant and- if I may say so, ‘the confusion 

‘in’ the argument ` seems to’ be due to 

‘ignoring’ this distinction., As far as Í can 
see, the authorities are quite-clear. - Where 


- the defendant succeeds, the next friend'is 
~ liable to pay his costs, and’ the defendant 


“is. entitled to get . his costs from him 


. irrespective . of. the. question -whether the 


action was forthe benefit of the minor or 
whether it was properor not. But in such 


- a ‘case, according to the English practice, 


the judgment directed. that the next friend 
should. pay the. costs of the successful 
defendant without prejudice: to hie right 
to be indemnified out of the estate of the 
minor or- with liberty to reimburse himself, 
-~ to-the extent-of the costs paid by ‘him to 
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the successful defendant, out of ihe estate 
of the minor. Where the next friend is 
entitied to have recourse Lo the estate of the 
minor in exercise of his right of indemnity 
or under the liberty reserved io him to 
recover the same when paid outof the 
estate of the minor, such directions are 
usually given in the judgment itself. Where 
however it appears to the Court, either at 
the hearing of the action or when an 
application is made by the next friend to 
that effect, that the action was improper, 
or not for the benefit of the minor, or not 
properly conducted, or that the next friend 
was guilty of negligence, in such cases 
the order is thatthe next friend should be 
liable to pay the costs of the successful 
defendant personally. When the order is 
that heis topay the cosis personally, it 
amounts to this: that he can have no recourse 
to the estateof the minor. Thatis clear 
from para. 318 in Halsbury (Vol. 17) which 
is in these terms; 

“Where the infant is entitled to property, the 
next friend can recover from ihat property any 
corts and damages which he has been ordered to 
pay, ifthe action was a proper one aud tor the 
intant’s benefit. But he will have to bear the costs 
personally, if the proceedings were not for the 
infent’s benefit or were improperly instituted. Where 
costs are allowed tothe next friend as against the 

. infant, he may have a charge for them on the infant's 
property; and in a proper case takes them as between 
Solicitor and client, including all just allowances,” 

The practice is stated to be the same also 
in Daniell’s Ohancery Practice. At page 101 
of Vol. 1, Edition 4, it is said as follows: 

“The next friend is liable to the defendant for the 
costs of the action, and ofall motions and proceed- 
ings therein; and iz he has been ordered topay any 
costs in the action, he will not, in the absence of 
any reservation in the order directing the payment, 
be allowed such costs out of the estate." 

Then proceeding further the learned 
author states as follows (page 1U8): 

“The rule above referred to, (i. e. the rule which 
Ihave just mentioned, that a next friend is liable 
to the costs of the acticn, is applicable only as 
between the next friend and the aefendant in the 
cause; for the Court is extiemely anxious to 
encourage, to every possible extent, those who will 
stand forward in the character of next friend on 
behalf of infants, and will, wherever it can be done, 
allow the next friend the costs out of the infant's 
estate of any proceeding instituted by him on behalf 
of the infant, eventhough it has been unsuccessful, 


provided he appears to have acted bona fide for the 
penefit of the infant,” 


Then at page 109: 

“If it should appear that the next friend has acted 
from improper motivee, and has not instituted the 
action forthe benefit of the infant, he will not be 
allowed his costs; or he may be ordered to pay the 
costs personally;...” . i 

The observations in Daniell’s Chancery 
Practice set out above were cited with 


approval by jScrutton, L, J. in Masling 
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v. Motor Hiring Co. (Manchester), Ltd. 
(4). To the same effect are the observa- 
tions in Simpson on the Law of In- 
fants, ab pp. 303-305. It is argued that 
the next friend is not a party to the 
action, and, therefore, ordinarily he should 
not be ordered to pay the costs of the 
successiul defendant. Now, it is true that 
a next friend is not a party to the action, 
but the reason for allowing a minor to 
bring an action or to sue by his next 
friend appears to be to enable the oppo- 
site party to know whom to resort to for 
his costs in case of the suit being dismiss- 
ed and to protect him in that respect. 
It is unnecessary to refer to cases where 
the Court has held that the Court has 
jurisdiction in some cases to order even 
a stranger to pay the costs of the suit, 
but the present case is a much stronger 
case. Although the action is of the minor 
plaintiff, the next friend is dominus litis 
and ali the proceedings which are taken 
in the suit or the action are the proceedings 
of the next friend. The Solicitor for the 
plaintif is the Solicitor of the next frierd. 

I have already referred to the observa- 
tion in Halsbury which says that the 
Solicitor can recover his costs cnly frem 
next friend, and that is so because the 


‘contract of employment can only be Let- 


ween the next friend and the Solicitor, a 
minor being incapable of entering into 
the contract. That the next friend is a 
surety for the cosis of the opponents of 
the infant is clear from the Yearly Practice, 
1934. The observations ın the footnote 
under heading “Next Friend” p. 22), are 
as follows: | 
“The next iriend is not a party to the action ; 
nor does he represent the niant; he is brcught 


in simply to protect the interest of the indant end 
to guarantee ihe payment of the costs.” . 
‘lhe authority cited in support of this 
proposition is Dyke v. Stephens (5). In that 
case Pearson, J., observed as foliws 
(p. 180*) : | 
“The next fiiend is not a party to the acticn, 
he is put there simply to protect the interest of 
the iniant, and to shew that the interest 1s of such 
nature that he is willing to guarantee costs, and 
ın making himeelf liable ior cosis he is in no way 
a party to the action ...” . 
The statement in the Annual Practice, 
1934, on this point, is also to the same 
efiect. I now come to deal briefly with 
some cases which were cited at the bar 


(4) (1919) 2 K B 538; 121 L T 515; 89 LJ K B 109; 
35 T L R 515. 


(5) (1885) 30 Oh. D 189; 55 LJ Oh, 41; 33 W R 932; 
63 L T 561. 
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and the first case I should like to notice 
1s one on which Mr. Desai relied, Singsby 
V. Attorney-General (i). This was a legiti- 
macy suit in which the Judge of the first 
Instance held that the infant was the legi- 
timate issue of his parents but ordered 
the parties to pay their own costs. There 
was an appeal, and the Appeal Court 
reversed the decision holding that 
the plaintiff had failed to establish 
legitimacy or that he was born of 
his parents. The appeal was allowed. The 
appellant’s Counsel argued that the costs 
should be ordered to be paid by the next 
friend of the infant. Mr. Tindal Atkinson 
for the next friend said that though it 
was usual where an action was brought 
by an infant plaintiff to order the next 
friend personally to pay he costs, this 
was not done in the case of the guardian 
ad litem of an infant defendant unless 
he had been guilty of misconduct. No 
imputation had been made on the next 
friend's honour, and the procecdings had, 
by the consent and for the ‘convenience 
of all parties, been substituted for a Chan- 
cery action, in which the infant was made 
a defendant. He, therefore, asked that no 
order should be made as to costs. It is 
clear from this that a Counsel in the 
position of Mr. Atkinson conceded that 
the ordinary practice was to make the 
next friend personally liable to pay the 
costs, but he sought to distinguish this 
case on the ground that—having regard to 
the form of the proceedings, the legiti- 
macy suit being converted into a Chancery 
action and the infant plaintiff being made 
the defendant—the rule by which the 
guardian for the suit is not ordinary direct- 
ed to pay the cost, of the successful 
plaintiff should be made applicable. The 
Master of the Rolls said that the Court 
must order the infant and his guardian 
to pay the costs both in the Court of 
Appeal and below. My difficulty is to see 
how this case supports Mr. Desai. g 
The next case is Bligh v. Tredgett (7). 
The facts appear to be as follows : In 1849 
a bill was filed purporting to be exhibit- 
ed bya married woman suing in respect 
of her separate estate by a person named 
as her next friend, but who, it afterwards 
appeared, had died two days before the 
. bill was filed. A year afterwards a new 
next friend was without his knowledge, 
substituted for the deceased. The plaintiff's 


. (6) (1918) 32 T LR 364, . 
AY, (1351) 5 De G & 3m, 74; 21 LJ Ch, 204; 15 Jur. 


e. 
z 
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Solicitors afterwards became insolvent and 
left the country. A notice of motion to 
dismiss the plaintiffs bill for want of 
prosecution, with costs, was served on the 


-agent of the insolvent, the Solicitor for the 


Plaintiff in the course and thereupon an 
order was made, dismissing the bill with 
costs, to be: paid by the new next friend. 
Upon a motion by the new next friend 
to vary the order, by charging the costs 
on the plaintiff's Solicitor, or to limit the 
liability of the new next friend to the 
Payment of ccsts whilst he was on the 
record as such, it was held that the notice 
of motion to dismiss had been sufficiently 
given by service on the agent of the 
plaintiff in the cause, and that the form 
of the order, charging all the costs on the 
new next friend, was correct. The judg- 
ment of the Vice-Chancellor seems to me 
to be important on the question which I 
have to decide. The Vice-Chancellor said 
P. Tok): 

w ` ie motion had several objects, the first and 
principal one being that Mr. Baker should be 
relieved from tLe costs of this suit (Mr Baker 
being the new next friend). I'he practice of the 
Court was quite clear,and there was'nô reason why 
Mr. Kaker should be relieved from his liability as 
between him and the defendants, The cases which 
had been referréd to went to this length, that, 
where the Solicitor improperly used the name of 
an individual as plaintif or next friend in a suit, he 
was liable to indemnify the person whose name he 
had made use of; yet that circumstance did not 
affect the right of the defendants to look. to the 
plaintiff or next friend for payment of the costs.” 

The learned Vice-Chancellor then refers 
to Dundas v. Dutens (8) as settling the 
practice. In that case Lord Thurlow, 
Lord Chancellor, said (p. 2007) ; | 

“The defendants must have their remedy against 
the plaintiffs, and this plaintiff against him, who 
pretended to be his agent, If a man’s name stands 
upon the record down to the hearing, which 1 can 
hardly conceive, without his knowing it, pay costs, 
if the bill is dismissed with costs.” 

Then the Vice-Chancellor proceeded 
(p: 764): f | / 
“The practice had ever since been as it . was 
settled in that case; and under these circumstances, he 
could not relieve the next friend from the liability 
which the order imposed on him topay the coats.” 

Another point which was raised on behalf 
of the new next friend in Bligh v. Tredgett 
(7) was that if he could not altogether be 
relieved from liability to pay costs, in any 
case that-liability should be limited to the 
costs that were incurred after he was 
brought on record as next friend. Dealing 
with that the Vice-Chancellor said (p. 761) ; e 
~ (8) (1790) 1 Ves, Jun 196; 2 Oox. 235; LRR 112. 

*Page of (1851)-5 Dé, G. & Sm.—[ lid | : 

Page of (1790) 1 Ves. Jun.— [Ed] : 

vee of (1851) 5 De, G, & Sih, — [Hd] 
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“There was, however, no authority to shew that 
it was the practice of the Court to sever such 
costs; and his opinion was that a party on becom- 
ing next friend became also liable to pay all the 
costs that had been previously incurred. He could, 
therefore, grant him no relief in this respect.” 

This is one of the cases which is cited 
in footnote (i) to para. 317 in Halsbury, 
Vol.17, and seems to me to be against the 
contention advanced by Mr. Desai. Another 
case which is referred to is In re Hicks; 
Lindon v. Hemery (9). Now in that case 
the proceedings taken by way of an origi- 
nating summons were undoubtedly im- 
proper. 

The summons was taken out by the 
plaintif in two capacities, one as being a 
trustee of a settlement and the other as 
the next friend of twoinfants. The action 
failed andin both capacities he was order- 
ed to pay the costs personally. It is 
argued that this case shows that the 
order was made against the plaintiff in his 
capacity as next friend because thesum- 
mons was improper and there was no case, 
That undoubtedly is true. But the point 
is that the next friend was asked to pay 
the costs personally, i.e, he could not 
have any recourse to the estate of the 
infants to reimburse himself to the extent 
of the costs he was called uponto pay or 
for which he was liable, and the case seems 
to me to be an authority for the proposition 
that as between the infant and the next 
friend, the latter cannot have recourse to 
the infant's estate when the proceedings 
taken by him were unnecessary. The next 
case is Rutter v, Rutier(10). The head-note 
runs as follows : 

“The guardian adlitem of an infant husband 
who is a petitioner in the Divorce Division is in the 
same position as a next friend in the Chancery 
and King’s Bench Divisions as to costs, and isliable 
to be ordered to pay the costs of an unsuccessful 
petition apart from any question of misconduct.” 

At p. 140*, Horridge, J., observed : 

“It is not disputed that by the practice of the 

` King’s-Benchand Chancery Divisions the next friend 
of an infant plaintiff is lable for the costs of the 
suit; but it is said that no such status as that of 
next friend is known in the Divorce Division 
where the rules provide that an infant must sue by 
his guardian.” 

The learned Judge then refers to Beaven 
v. Beaven (11) and Slingsby v. Attorney- 
General (6), and observes as follows (p. 
142*): 

ls two decisions are direct decisions that the 
person who acts as guardian to an infant petitioner 


_ (9) (1893) W N 138, 
“Q0 QPD P 136; 90 L JP 129; 37 TLR 264; 124 
(11) (1862) 31L. J P 166; 8 Jur. (ws) 769, 
" #Page of (1921) P-E] 7M 
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is liable for the respondent's costs of the proceedings. 
Iam glad that the cases so decide, because I think 
that isthe right rule In my opinion the same rule that 
appliesin the Chancery and King's Bench Divisions 
ought to apply in the Divorce Division and for the 
same reasons “` 


The case seems to me to be clearly 


against the ‘contention of Mr. Desai. 


_ Another case to which Mr. Desai referred 


is Ram Coomar Coondoo v. Chunder Canto 
Mookerjee (12), which seems to me to 
be entirely irrelevant to the issue before 
me. Idonot propose to refer in detail to 


a point of practice which Mr. Desai has’ 


made. Although I have endeavoured to 
the best of my ability to follow his argu- 
ment, I am unable to appreciate it. He 
referred to a decision of Mirza, J., and 
stated that a similar view was taken by 
Wadia, J., the point being that it is open 
to the Court on the application of the 
defendant to direct an inquiry at an early 
stage of the litigation as to whether a suit 
was properly brought and was for the benefit 
of the minor. Mirza, J., held that the 
Court had jurisdiction to do so, and 
so did Wadia, J., Undoubtedly, the Court 
has that jurisdiction. That is the practice 
in England, and no decisions are really 
necessary to support an old-standing 
practice of this nature 
help the present issue ? The question still 
would remain at large.’ Supposing, for 
instance, as the result of such inquiry the 
Master reported that the action was proper 
or was for the benefit of the minor, what 
then? The action would then still go on. 
Supposing it fails, as it has failed in this 
case, the question would still remain open. 
If, on the other hand, the report of the 
Master is that the action is improper and 
not for the benefit of the minor, the action 
will have to be dismissed, or, as Mr. Desai 
said, stayed. 

The practice of making an order of stay 
would lead to nowhere. Supposing an 
action is stayed or is dismissed, what then ? 
In that case clearly the next friend would 
be liable to pay costs. Does that mean 
that in no other case the next friend is 
liable to pay the costs of the successful 
defendant I think therefore the argument 
as to this practice is really irrelevant. 
There is no liability under the provisions 
of the Civil Procedure Code on the defen- 
dant to make any such application. There 
are provisions in the Code which can be 
invoked by the defendant for his protec- 
tion in certain cases in order to secure 
his costs in the event of the suit being 


_ (12) 2.0 233; 4 I A 23; 3 Sar, 654 (P O). 
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decided in his favour, but there is no 
provision which compels a defendant to 
apply for areference to ascertain whether 
an action brought by an infant by his 
next friend is or is not for his benefit or 
enables him to apply for security for his 
costs and the defendant is not bound to 
make any such application. For one thing, 
the defendant who may be a stranger and 
unacquainted with the minor and his affairs 
would generally not be in a position 
irae to say that the suit was not bona 

e. 
That fact would be more within the 
knowledge of the next friend than of the 
defendant. I think the authorities clearly 
show that when the next friend comes 
forward toset the machinery of the law 
in action on behalf of a minor, the presump- 
tion is that he does so because it is for 
the benefit of the minor and that he is 
taking sufficient care to acquaint himself 
with the facts of the case and the position 
of the minor, and in doing so undoubtedly 
in some cases he takes a risk; but as 
between him and the defendant there is 
no reason why, the defendant should be 
put in the position of having to proceed 
against the minor who may have no estate 
rather, than the next friend who takes upon 
himself to bring the action and set the 
machinery of the law in motion. There is 
no harm or prejudice tohim. If his con- 
duct is bona fide, if the action is proper 
and forthe benefit of the minor, he cin 
always have recourse to the estate of the 
minor. If it happens that the minor has 
no estale, it ia for him to consider whether 
he ought to move. Undoubtedly, as Mr. 
Desai stresses, the policy of the law is to 
encourage people to come forward and 
act as next friend, but I have to consider 
that policy in connection with the law, 
and the law is that the costs must follow the 
event, and the successful party is entitled 
to get his costs from the person from 
whom he can more easily recover them 
than from an infant minor. Of the two, 
1 think the balares of hardship and in- 
convenience is certainly in favour of the 
defendant. 

It may therefore be taken as established 
that according to the English practice 
the rule ordinarily is that the next friend 
is liable to pay the costs of the sucessful 
defendant -and the latter is entitled in a 
proper case to get them from him. At the 
same time the nest friend has a righ’ to 
ask that he should have liberty to progeed 
against the estate of the minor in exercise 
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of his right of indeninity, or to pro- 
tect himself, as he is entitled to get 
not only these costs out of the estate of the 
minor but all costs, charges and expenses 
which have been properly incurred in 
conducting the suit on behalf of the minor. 
Tt was held in Whittaker v. Marlar (13), 
that nothing short of a dishonest intention 
will be sufficient to render a next friend 
liable personally for the costs and that no 
degree of mistake or misapprehension will 
be sufficient. But negligence in bringing 
an unnecessary or improper suit or impro- 
priety in the conduct of the suit would 
be sufficient. This is recognized in 
O. XXXII, r. 14, Civil Procedure Code. 
The question then is, whether there ig 
anything in the law of this country to the 
contrary. Section 35, Civil Procedure 
Code, lays down the general rule and 
gives discretion to the Court in regard to 
the payment of costs There is nothing 
in terms about costs in O. XXXII, of the 
Code which deals with this case. In the 
old Code of 1882 thare was a provision at 
the end of s. 440, which now corresponds 
to O. XXXII, r. 1, and it was that the 
next friend “may be ordered to pay any 
costs in the suit as if he were the plaintiff.” 
I do not think it will be disputed that the 
omission of these words has made n> change 
in the law, nor is it contended that it has. 
Section 35, Civil Procedure Code, is 
general in its terms and would apply to 
such suits, Order XXXII, r. 1, says that 
although it is the suit by an infant as the 
plaintiff, it is instituted and brought by 
the next friend, and suggests that itis the 


next friend who is primarily responsible | 


for the suit. It cannot be disputed that 
all proceedings in the suit are taken by 
the next friend and that the infant is not 
liable to comply with the provisions of the 
Code or to do anything. Order XXXII, 
r. 8, seems to suggest that the legislature 
intended to hold the next friend responsible 
for the costs of the litigation. 
of that rule is in the following terms: 

“Unless otherwise ordered by the jCourt, a next 
friend shall not retire without first procuring a fit 


person to be put in his place and giving security 
for the costa already incurred.” 


There is no reason why ths next friend 
if he is not liable personally for the costs 
of the suit should give security for the 
costs already incurred. The decisions in 
this country as well asin England ĉlearly 
sho v that if is not right to make a minor 
plaintiif to pay costs personally, ani it 
would not be proper to make a personal 

(13) (1786) 1 Oox. 285, $ 


Sub-r. (1) 
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decree against him for costs, except in 
cases which would justify a personal decree 
for money against a minor, as for instance, 
where aminor like an adult is liable for 
damages in respect of any wrong which 
he has committed independently of a con- 
tract. Of course in certain cases the 
circumstances. may justify the estate of 
the minor being charged witb the pa: ment 
of the costs, but generally speaking Courts 
in this country as in England are reluctant 
to order a minor to pay the costs in an 
unsuccessful action ~ personally. In Steed 
v. Preeco (14) Jessel, M. R. said (p. 1962): 

“An infant has no costs: the costs incurred on his 
behalf in a suit are the costs of his guardian or next 
friend.” 

The minor’s estate sometimes may be 
liable, as, for instance, in a suit for par- 
tition there is no reason why the share of 
the minor’s costs should not be charged on 
his share in the property. That being 
so, the only reasonable rule to lay down 
would be to make the next friend ordinarily 
liable for the payment of the costs of the 
successful defendant. I have already 
stated that there is no direct authority on 
the point, but the nearest authority which 
supports the conclusion to which I have 
come is Bai Porebai v. Deuji Meghji (15), 
where Farran, C. J., dealing with the ques- 
tion of security for costs, observed as fol- 
lows ‘p. 1027): 

“the practice has always, so far 8s we are aware, 
been not to demand security for ecsts either from 
an infant directly or from his or from her ext 
friend.. and no order as to costs is made against an 
infant plaintiff.” 

Then he referred to Simpson on infants, 
Edn. 2, p. 468, and continued: 


“The next friend of an infant is liable for the costs 
_ of the suit if unsuccessful.” 

Then His Lordship referred to Morgan 
and Simpson on Insfants and said (p. 1027): 

“How complete this liability is, and how far it 
extends, is shown by s. 447 of the Code, which pro- 
vides that a next friend cannot; ipso motu retire from 
his position without giving securily for the costs 
already incurred, unless the Court relieves him from 
that obligation.” 


Section 447, there referred to, corresponds 
to the rule which I have mentioned, 
O. XXXII, r. 8 (1). Upon the whole there- 
fore I have come to ihe conclusion that 
the ordinary rule is that the next 
friend must be ordered to pay the 
successful defendant’s costs with a reserva- 
tion inthe judgment itself in his favour 
to the effect that he should have liberty to 

ga (1874) 18 Eq 192; 43 L J Ch. 687; 22 WR 


432. 
(15)23 B 100. 
*Page of (1874) 1> Eq.—[Ed.] 


Page of 23 B.—l Ed.] 
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proceed to reimburse himself out of the 
estate of the minor. It may be possible 
in the suit itself tothe Court to come to 
a conclusion on this point and to make the . 
order at once; butif it is not possible, 
then liberty should be reserved and it 
should be open to him to apply by proper . 
procedure for getting his costs which he 
has teen directed to pay, out of the estate 
of the minor. But if the Court is of opinion 
that the next friend should be personally 
ordered to pay the costs, that is to say that 
the next friend is not entitled to have re- 
course to the minor's estate, then that ` 
should be stated clearly in the judgment 
or order. The order therefore will be 
that the suit is dismissed with costs to be 
paid by the next friend without prejudice 
to the next friend’s right to recover the 
costs from the minor's estate. 
N. Order accordingly. 


PATNA HIGH COURT 
Oriminal Revision Petition No. 142 of 1935 
April 28, 1935 
MACPHERSON, J. 
MOSAFIR SINGH—Acccs8p—PETITIONER 
versus 


EMPEROR—Opposite PARTY 

Criminal Procedure Code (Act V of 1898). ss, 195 (1) 
(a), 180 (1) (c) —Penal Code (Act XLV of 1860), s. 182 
—Magisirate before whom compluint was lodged send- 
ing complainant to answer charge under s. 182, Penal 
Code—If proper cognizance under s. 195 (1) 
(a, Criminal Procedure Code—Order of Magistrate, 
af a complaint, are 

The petitioner filed an application before the 
Snb-Divisional Magistrate making certain allegations 
and asking foran order against the opposile party 
under s. 141 of the Code of Criminal Procedure, The 
Magistrate sent the petition tothe Police for report, 
on receipt of which, he wrote a long order concluding 
“I come accordingly to the finding that the , peti- 
tioner's information is false, and I direct that he 
give bail of Rs 200 to answer a charge under 8, 182, 
Penal Code before the Second Officer.” The 
Second Officer proceeded to try thepetiticner and 
convicted and sentenced bim: me) 

Held, that in view of 8. 195 (1) (a), Oriminal 
Procedure Code cognizance could only be taken on 
the complaint in writing of the Sub-Divisional Magis- 
trate and cognizance by tbat Magistrate under 
s. 190 (I) (c) upon his own knowledge of suspicion 
that an offence had been committed would not be 
sufficient in law. ere. 

Held, also, that the order of the Sub-Divisional 
Magistrate was obviously not a complaint at all to 
the Sub-Deputy Magistrate. . 

Held, further that the case was not one to which 
s. 190 (1) (c) Oriminal Procedure Code could be 
applicable in view of the special provision in s. 195 
(1) (a); and hence the only course open to the 
Sub-Divisional Magistrate was to prefer his complaint 
to the District Magistrate. 

Cr. R. P. from an order of the Deputy 


Magistrate with Appellate powers, dated 
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February 21, 1935, affirming that of 
the Sub-Deputy Magistrate, Nawadah, dated 
February 4, 1935. 

Mr. Rajkishore Prasad, for the Petitioner. 

Judgment. - The petitioner has obtained 
the present Rule against his conviction and 
sentence of six months’ rigorous imprison- 
ment under s. 182 of the Indian Penal 
Code. The petitioner filed an application 
before the Sub-Divisional Magisirate of 
Nawadah making certain allegations and 
asking for an order against the opposite 
party under s. 144 of the Code of Criminal 
Procedure. The Magistrate sent the petition 
to the Police for report on receipt of which 
he wrote a long order concluding as fol- 
lows: — 

“I come accordingly to the finding that the peti- 
tioner’s information is false, and I direct that he 
give bail of Rs, 2C0 to answer a charge under s. 182, 


Indian Penal Code before the Second Officer on 
January 16, 1935." 


The Second Officer proceeded to try the 
petitioner and convicted and sentenced him 
as already stated. 

The main defence and the main point in 
appeal was that the provisions of s. 195 (1) 
(a) of the Code of Criminal Procedure had 
not been complied with so that the Court 
could not take cognizance. That provision 
debars a Court from taking cognizance of 
any offence punishable under ss. 172 to 
188 of the Indian Penal Code, except on the 

.complaint in writing of the Public Servant 
concerned, or of some other Public Servant 
to whom he is subordinate. 

The Courts below held that as in this 
case the Sub-Divisional Officer was himself 
the Public Servant concerned, he evidently 
took cognizance under s. 190 (1) (c) of the 
Code of Criminal Procedure so that in 
their view there was no illegality. 

In revision it is urged by Mr. Rajkishore 
Prasad that in view of s, 195 (l) (a), 
cognizance could only be taken on the 
complaint in writing of the Sub-Divisional 
Magistrate and that there is no such com- 
plaint and that cognizance by that Magis- 
trate under s. 190 (e) upon his own 
knowledge or suspicion that an offence had 
been committed, would not be sufficient in 
law. 

Iam of opinion that this contention is 
sound. Even admitting the difficulties of 
a Sub-Divisional Magistrate! in a Sub- 
Division where no other Magistrate is em- 
powered under s. 190 (2) to take cognizance 
on complaint, it would appear that in such 
a case 2 complaint such as is contemplated 
by s. 195 (1) (a) is possible since it can be 
made to the Court of the District Magistrate. 
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In this case if the Sub-Divisional Magistrat® 
had preferred his complaint in writing tO 
the District Magistrate, the latter could 
without difficulty have directed the trial to 
take place in the Court of the Sub-Deputy 
Magistrate (Second Officer) of Nawadah. 
The order of the Sub-Divisional Magistrate 
was obviously not a complaint. at all to the 
Sub-Deputy Magistrate since that officer, 
not being empowered under s. 190 (2), 
would be bound unders. 201 (1) to return 
the complaint for presentation to a Court 
having jurisdiction to take cognizance of it. 
The case was also not one to which s. 190 
(1) Ya) could be applicable in view of the 
special provision in L95 (1) (a), that is to 
say, the only course open to the Sub- 
Divisional Magistrate in the circumstances 
was to prefer his complaint to the District 
Magistrate of Gaya. 

-The objection to jurisdiction was taken 
forthwith and was persisted in appeal, so 
that the Explanation tos. 537 of the Code 
of Criminal Procedure comes into full 
operation. Apartfrom that there is force 
in the contention that the omission through 
Act XVIII of 1923 of cl. (b) makes compli- 
ance with s. 195 (1) (a) a necessary condition 
to jurisdiction. 

Accordingly the conviction and sentence 
must be set aside and the petitioner be 
relased from bail. : 

It is, of course, open t> the Sub-Divisional 
Magistrate or the District Magistrate of 
Gaya to take action unders. 195 (1) (a) ona 
complaint in writing properly made against 
the petitioner, should it be judged ex- 
pedient so to do. 

D. Conviction set aside. 





MADRAS HIGH COURT 
Criminal Appeal No. 441 of 1934 
January 15, 1935 
CURGENV2N AND CORNISH, Jd. 

Y. MAH \BALESWARAPPA—PETITIONER 
—APPELLANT 
Versus 
M. GOPALASWAMI: MUDALIAR— 
JouNTeR-P ETITIONER — RESPONDENT 
Madras Local Boards Act (XIV of 1920)- Rules 
for Deciding Hlection Disputes, r. 1 (3)—Crimi- 
nal Procedure Code (Act V of 1898), ss, 195, 476, 
476-8 —Subordinate Judge hearing election dispute, 
whether ‘Court—Power tomake complaint in respect 
of offence committed during enquiry —Power of 
District Judge to make complaint— Persona desig- 
nata’, ‘Court’, meaning: of—Appeal from District 

Judge's order, competensy of. i | 
An Election Commissioner hearing a dispute re- 
garding an election held under the Madras Loca 
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Boards Act is a ‘Civil Court’ within the meaning of 
ss. 476 and 195, Criminal Procedure Code, and can 
make acomplaint under s. 476 in respect cfan 
offence committed in or inrelationto a proceeding 
before him. The provision in r.1 (3) of the Rules 
for the decision of disputes as to the validity of 
elections held under the said Act that ‘an Election 
Commissioner exercising jurisdiction under the rules 
shall be deemed to exercise such jurisdiction as a 
persona designata and not in his capacity asa Judge 
or other officer of Government’ dces not lead to 
the conclusion that an Election Commissioner cannot 
be a Court within the meaning of those sections. [p. 
317. col. 2.] 

The expressions ‘persona designata’ and ‘Court’ are 
not mutually exclusive, 

The question what is a Court has to be answered 
not by reference to any hard and fast system of 

. Classification but by analysing the functions and 
procedure of the tribunal under question and judged 
from this standpoint Election Commissioners exercise 
the functions of a ‘Oourt’; moreover, ‘Court’ is used 
in a wide sense in ss. 195 and 47, Criminal Proce- 
dure Code. 

Where the Court of the Subordinate Judge who 
heard an election petition was closed and an ap- 
plication for making a complaint under s. 476, Cri- 
minal Procedure’Code, in respect of an offence com- 
mitted in the inquiry was made to the District Judge : 

Held, that the Office -of the Election Commissioner 
was a continuous one though the incumbent changed 
and even apart from this, under s. 476-A, Criminal 
Procedure (ode, the power which the Subordinate 
Judge as Election Commissioner could have exer- 
cised was exercisable by the District Judge to whom 
he wes subordinate and the District Judge had, 
therefore, jurisdiction 10 make a complaint under 
8. 476, Criminal Procedure Code:  [p. 317, col. 2; p. 
318, col, 1.] 

Held, further that the order of the District Judge 
refusing to makea complaint was appealnble to the 
High Court under ss. 195 (3)and 476-B, Criminal 
Procedure Code. [p. 318, cel. 1.] \ 

Cr. A. against the order of the District 
Court of Bellary dated February 13, 1934, 
and made in O. P. No.3 of 1934. 

Messrs. K. S. Jayarama Ayyar and V. 
Sankaran, for the Petitioner. 


Messrs. Nugent Grant, K., S. Krishna- 
swami Iyengar and T. M, Venugopala 
Mudaltar, fcr the Respondents. 

Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, for the Crown. 


Judgment.--This is an appeal against 
an order of the District Judge of Bellary 
refusing to prefer a criminal complaint 
of forgery against the respondent, Mr. M. 
Gopalaswemi Mudaliar, Up to 10 a.m, 
on November 1, 1932, Mr. M. Gopalaswami 
Mudaliar was President of the District 
Board of Bellary. He was succeeded in 
that office by the petitioner before the 
District Judge, one Mr. Mahabaleswarappa. 
In an election petition which Mr. 
Gopalaswami Mudaliar filed in the Court 
of the Election Commissioner to unseat 
Mr: Mahabaleswarappa, the document now 
in question was produced. We are not 
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at the present stage concerned with the 
merits of the case, and itis sufficient to 
remark that the document, which embodies 
an order of appointment, is alleged to 
have been antedated to make it appear 
that the order originated while Mr. 
Gopalaswami Mudaliar was still President 
of the District Board. 

The election petition was heard and 
decided by Mr. P. Rajagopalan, at the 
time the Subordinate Judge of Bellary, 
as Election Commissioñer. Subsequently 
his Court was closed. The rules for the 
decision of disputes as to the validity of 
elections held under the Local Boards 
Act (hereinafter referred to us the rules) 
provide that, if there be no Subordinate 
Judge, the District Judge shall be the 
Election Commissioner. 
accordingly made tc the District Judge— 
whether as such or as successor to Mr. 
Rajagoplan in the Office of Election 
Commissioner we will discuss presently— to 
prefer a complaint. The ground upon 
which the application was dismissed was 
that proceedings could only be instituted 
‘on the complaint of the Election Com- 
missioner’s Court, and that ‘the new 
Commissioner does not exercise jurisdic- 
tion in continuation of his predecessor's 
jurisdiction’. In other words, the learned 
District Judge found that he was without 
jurisdicticn to make a complaint. 

In considering the correctness of this 
finding the two questions we have to decide 
are, firstly, whether the District Judge, 
qua District Judge on qua Election Com- 
missioner, is competent under s. 476, 
Criminal Procedure Code to make a 
complaint and, secondly, whether an appeal 
lies to this Court under s. 476-B from 
his order. The former question requires 
in the first instance a decision on the 
point whether an Election Commissioner 
can complain of an offence ‘committed in 
or in relation to a proceeding in his 
Court’; because it necessarily follows that 
if he cannot complain neither can his 
successor (if he have one) not the Court 
to which he is subordinate within the 
meaning of s. 195, sab-s. (3), Criminal 
Procedure Code (see s, J76-A). Thus we 
have to determine whether the Subordinate 
Judge, as Election Commissioner, could 
have made a complaint. 

Section 476 confers this power upon 
‘any Civil, Revenue or Oriminal Court’. 
Was the Subordinate Judge, qua, Election 
Commissioner such a Court? Was he, 
to begin with, a ‘Court’ at all?) We are 


g 


Application was ' 
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invited to return an answer in the negative 
upon the language of r.1 (3), which runs 
as follows :— 

“An Election Commissioner exercising jurisdiction 
under these rules shall be deemed to exercise such 
jurisdiction asa persona designata and not in his 
capacity as a Judge or other officer of Government, 
as the case may be.” 

Are the terms ‘persona designata’ and 
‘Court’ mutually exclusive? There can be 
no doubt that if by ‘Court’ we under- 
stand the normal Civil, Revenue or 
Criminal Court which forms a unit of 
hierarchy of Courts constituted for the 
ordinary dispensation of justice, the ques- 
tion must receive an affirmative answer. 
The rule, it is acknowledged, owes its 
origin to a resolve toexclude the revisional 
jurisdiction of the High Court, exercis- 
able under s. 115, Civil Procedure Gode 
or other similar provision. A Full Bench 
of this Court, in Parthasarathy Naidu v. 
Koteswara Rao (1), had held that a 
District or Subordinate Judge, in deciding 
an election petition, acts not merely as a 
persona designata but as a Court in the 
exercise of its ordinary jurisdiction extend- 
ed for that purpose; so that the High 
Court can exercise its powers of revision 
over such decisions. It is essential to 
grasp the scope of this ruling if we are 
to understand certain observations of 
Schwabe, C. J, which ran as follows :— 

“A preliminary point is taken that this Court 
has no power of revision under s. 115, of the 
Code of Civil Procedure, over the decision of a 
District or Subordinate Judge when acting under 
that rule, That depends on whether the Judges 
therein referred to are acting as Courts, or acting 
merely as persona designata, that is to say, persons 
selected to act in the mutter in their private 
capacity and not in their capacity as Judges, 
There has been considerable conflict of opinion on 
this point since the coming into force of this Act, 
and I do not think that the decisions that have 
been given on the matter ara of great assistance 
to us in arriving at the proper conclusion, and we 
have to look at the Act and the rules and the 
law as it stands The Jaw is, I think, quite 
definitely established by the decision in National 
Telephone Co., Ltd. v. Postmaster-General (2, in 
tho words of Tord Parker at p. 562* that ‘where-~ 
by statute matters are referred to the determina- 
tion of a Court of record with no further provision, 
the necessary implication is, I think,that the Court 
will determine the matters, as a Court. Its juris- 
diction is enlarged, but all the incidents of such 
jurisdiction, including the right of appeal from its 
decision, remains the same”, 

If this matter had been referred to the 
District Court or Subordinate Judge's 

(1) 78 Ind. Oas. 98; 47 M 369; 46M LJ 201; 19 
" LW 402; (1924) M W N 272; AI R 1924 Mad. 
561. 

(2) (1913) A O 548; 82 LJK B 1197; 109 L T 562; 
67 SJ 661; 29 T L R 637. R 

“Page of (1919) App. Oas, —[Ed.] 
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Court in terms, in my judgment, no 
question could arise, because, following 
the words of the judgment just quoted, 
the matter would be determined by the 
Court it being given jurisdiction for this 
particular purpose, and all the incidents 
which include the incident of being liable 
to revision, must follow, although no 
appeal would lie in this particular case 
because an appeal has been expressly 
precluded, for by s. 57 (2) of the Act, 
and by the rules, this ‘decision is to be 
final’. But as the word ‘Judge’ is used 
and not the word ‘Court’, one has to look 
carefully to see whether the word ‘Judge’ 
was used of him in his capacity as 
Judge or in his personal capacity, and 
J think great light is thrown upon this 
by two other rules. Rule 12 (2) of the 
rules for election refers to ‘an election or 
other competent Court’ and it is quite 
clear that it is there referring to a Court 
of a District Judge or Subordinate Judge; 
and, by r. (4) (8) of the rules for the 
conduct of inquiries, power is given to 
the District or Subordinate Judge in 
certain cases to direct any Court Sub- 
ordinate to him to hold the inquiry’. I 
find it impossible to hold that a reference 
to a Judge with power to refer to a Court 
Subordinate to him can mean anything 
else than reference to a Judge sitting as 
a Judge in the exercise of his ordinary 
jurisdiction extended for that purpose, 
For these reasons, in my judgment, the 
power of revision lies. 

The tests applied were no doubt con- 
clusive for the determination of the matter 
then in issue. But, although the amend- 
ment of therules has succeeded in exclud- 
ing the power of revision, it is not equally 
clear that it has divested the Election 
Commissioner of his standing asa ‘Court’. - 
As soon as we come to examine the exact 
meaning of the new rule, perplexities 
arise, A persona designata, as the phrase 
implies, is a person pointed out by name 
or other personal description in con- 
tradistinction to one whose identity is to 
be ascertained by the office which he 
holds. ‘To qualify the phrase by siipulat- 
ing that the Election Commissioner is to 
be the Subordinate Judge, or if there be 
no Subordinate Judge, the District Judge, 
is to deprive it of all real significance, 
and to grant to and withdraw from the 
Local Government, at one stroke, the power 
of designating the -person who is to 
exercise these functions. We take the 
meaning to be simply this, that the- 
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selected Judge is to act not in virtue 
of his jurisdiction as such Judge but in 
virtue of a species of extra jurisdiction, 
specially conferred. The work has no 
connection with his ordinary duties; but 
so far from being done by him as persona 
designata it attaches to him by virtue of 
his office, and he does it ex officio. 

This construction of the rule suffices to 
secure the object with which it was 
drafted and, as we shall show, averts 
certain consequences which we cannot but 
think would be unfore-seen and undesigned. 
The object was to remove the Election 
Commissioner from among the ranks of 


those Courts which are subject to revisional. 


jurisdiction of the High Court, He has 
been placed in a position apart, outside 
‘the Oivil Courts of the Presidency of 


Madras referred to in cl. 16 of the 
Lettere Patent. This _Tesults from the 
manner of his appointment and tbe 


sources from which he derives his authority. 
Although the powers may be exercisable by 
one of the ordinary Judicial Officers they 
are in all respects exercised independently 
of the ordinary judicial powers. In this 
sense it may be said that the Commis- 
sioner is persona designata, working in 
isolation from other judicial authorities. 

But the possession of theze characteris- 
tics, it will be seen, in no way neces- 
sarily decides what are the powers which 
the Commissioner is to exercise and what 
is-the procedure he is to follow. Tt does 
not serve in any way todistinguish in kind 
his activities from those, say, of his alter 
ego, the Subordinate or District Judge. 
While, therefore, the circumstances of his 
appointment hold him aloof from the 
ordinary Civil Conrts, it by no means 
follows that, if to be a Court means to 
satisfy certain general tests which may 
apply independently of specific statutory 
provisions, he is not a Court merely 
because the rule provides that he should 
exercise his functions as persona designata. 
We can discover no reason why a persona 
designata should be incapacitated from 
functioning as a Court. And we think 
that the question whether he is or is not 
a ‘Court’ as that word is used in ss. 476 
and 195, Criminal Procedure Code is not 
-to be decided otherwise than upon a 
consideration, firstly, of any definitions 
which that word, or words allied to it, has 
received in any act regulating judicial 
procedure, and, secondly upon the answer 
to be given to the question whether an 
Election Oommissioner, in respect of the 
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subject-matter of his enquiry, and of his 
general behaviour in relation to it, is 
distinguishable from a Court. 

Defintions are of limited scope, 
being framed only for the purposes 
of the act in which they occur, unless 
specially extended. Such are the 
definitions of ‘Court’ in s. 3 of the Evi- 
dence Act, and of ‘Court of Justice’ in 
s. 20 of the Indian PenalCode. By s. 4 
of the Criminal Procedure Oode the latter . 
phrase is to be understood in the same 
sense in that Code. The definition in the - 
Evidence Act requires that the person 
constituting the ‘Court’ shall be legally 
authorised to take evidence. The Penal 
Code defines a ‘Court of Justice’ as a 
Judge acting judicially, and a Judge as 
every person ‘who is empowered by law 
to give, in any legal proceeding, civil or 
criminal, a definitive judgment, or a judg- 
ment which, if not appealed against would 
be definitive, or a judgment which, if 
confirmed by some other authority, would 
be definitive’. It is not disputed that an 
Election Commissioner trying an election 
petition would fall within these definitions. 
This brings us to the second and more 
general test—that of the nature of the 
subject-matter and of the Commissioner's 
action in relation toit. We take it to be 
clear that all matters which may from the 
subject of an election inquiry relate to 
rights ofa civil nature. These rights have 
been created by statute, or statutory rule, 
and are enforceable under s. 42 of the 
Specific Relief Act. Under s. 9 of the 
Civil Procedure Code, the ordinary Civil 
Couris hive jurisdiction to try all suits of 
a civil nature, excepting suits of which 
their cognizance is either expressly or 
impliedly barred. such a harr is created 
by rule, I, which provides that an election 
may oniy be called in question by an 
election petition. Bat for this the ordinary 
Courts would have jurisdiction to try these 
disputes as ordinary suits (see Sabhapati 
Singh v. Abdul Gaffar (3), Gurcharan 
Das v. Har Sarup (4), Mahamed Majidud- 
din Khan v. Janakiballav Dutt (5), and 
Sarvotharama Raov. Chairman, Municipal 
Council, Saidapet (6). It would be some- 
what difficult to accept the proposition thas 
the mere transfer of the cause to a special 

(3) 2i O 107. 

(4) Lt Ind Oas, 191; 3LA 

(5) 145 Ind. Oas. 248; 37 N 122;A I R 
1933 Cuil. 492; 690 433; 6 R O 84, 

(8) 73 Ind. Oas. 619; 45 M LJ 23; 17 LW 431; 
(1923) M W N 263; 32M L ,T 178; A TR 1923 Mad, 
475; 47 M 585, - 


391; 9 A LJ 383. 
o w 
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tribunal altered its character. Next, does 
the manner in which it is dealt with accord 
with the procedure of a ‘Court’? It is 
laid down in r. 6 that an election petition 
shall be inquired into as nearly as may be 
in accordance with the procedure applica- 
ble under the Codeof Civil Procedure, 1908, 
to the trial of suits. The device of as- 
similating the procedure to be followed in 
special inquiries tothe ordinary civil pro- 
cedure is usual—for other instances—See 
s. 192 of the Madras Estates Land Act and 
s. 17 of the Provincial Small Cause Courts 
Act. In all such cases the procedure is, 
we think, it will be found, judicial in 
character, though the mere application of 
such procedure may not necessarily suffice 
to create a ‘Court’, It is, for instance, an 
essential feature of the power of a Court 
that it should be able to give ‘a definitive 
judgment’ upon the matter in hand, and 
this power is not conferred merely by 
extending the provisions of the Procedure 
Code. This was recognised in Bilas 
Kunwar v. Emperor (7), where the func- 
tion of the Election Commissioners was 
found to be not to decide but to report. 
This was. a fatal objection to holding that 
they constituted a ‘Civil Court’ as that 
expression is used in s, 476. In Shell Co. 
of Australia v. Federal Commissioner of 
Taxation (8), the Judicial Committee 
had to decide whether a ‘Board of Review’ 
created by the Income-tax Assessment Act 
of the Commonwealth of Australia, was 
a Court, and it was found instructive to 
compare its powers with those of the 
tribunal which it had succeeded, the Board 
of Appeal. The orders of the Board of 
Appeal, it was pointed out, cn questions of 
fact, were expressly declared to be final 
and conclusive on all parties, whereas the 
orders of the Board of Review were not to 
be conclusive for any purpose what- 


Boever. 

“What is ‘judicial power’? Their Lordships are 
of opinion that one of the best definitions is that 
given by Griffith, O J. in Huddart, Parker & Co, 
v. Moorehead (9, where he says: ‘1 am of opinion 
that the words’ judicial power’ as used in s. 7L 
of the constitution mean the power which every 
sovereign authority must of necessity have to 
decide controversies between its subjects, or bet- 
ween itself and its subjects, whether the rights 
relate to life, liberty or property. ‘The exercise of 
this power does not begin until some tribunal 
which has power to give a binding and authori- 
tative decision (whether subject to appeal or not) is 
called upon to take action.” 

(7) 89 Ind Oas. 630; 47 A 934; 23 ALJ 845; AIR 
1925 All, 737, i 

(8) (1931) A O 275; 100 LJP C 55; 144 LT 421; 
47TL R115 

(9) 8 O L R 330. 
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After observing that there may be tri- 
bunals with many of the trappings of a 
Court which, nevertheless, are not Courts 
in the strict sense of exercising judicial 
power, and enumerating a number of 
negative propositions’ on the subject, their 
Lordships held thatthe Board of Review 
was an administrative tribunal, not a Court, 
emphasis being laid, as we have said upon 
the test as to the conclusive character of 
the orders passed. Judged by this test, an 
Election Commissioner equally with a 
subordinate or a District Judge appears to 
exercise the functions of a Court. 

A case which ceals with the subject on 
broad lines, and which has been approved 
in latter cases, is Raghoobans Sahay v. 
Kokil Singh (10). The question was whe- 
ther a Collector, acting in appraisement 
proceedings under the Bengal Tenancy 
Act, wasa Court. These general observa- 
tions are made. 

“The word ‘Court’ used in s. 195, of the Oriminal 
Procedure Code, without the previous sanction of 
which offences therein referred to committed before 
it, cannot be taken cognizance of, has a wider 
meaning than the words ‘Court of justice’ as 
defined in s. 20 of the Penal Code, It incluaes a 
tribunal empowered to deal with a par- 
ticular matter and authorised to receive evidence 
bearing on that matter, in order to enable it to arrive 
ata d-terimination,” 

This was followed in Nanda Lal Ganguli 
v. Khetra Mohan Ghose (11), which decid- 
ed that the Piesident of the tribunal 
constituted under the Calcutta Improve- 
ment Act was a ‘Court’ within the meaning | 
of s. 195, Criminal Procedure Code. Here, as 
elsewhere, tke learned Judges were impressed 
by the mischief which would ensure if‘any 
privaie person who alleged that false evid- 
ence had been given before the tribunal 
might institute a prosecution without any 
control on his action by the trihunal before 
whom the evidence was given.” In Madras 
it has been held by a Full Bench Atchayya 
v. Gangayya (12), that a Registrar is a 
Court for the purposes of s. 195, Criminal, 
Procedure Code. Parker, J. thought that 
the word ‘Court’ in that section had the 
same meaning as that assigned to ib in 
s. 3 of the Evidence Act. Shephard, J. 
analysed the Registrar’s procedure, and 
found that it was on the lines which are 
to be followed in the adjudication of an 
ordinary civil suit. In order of reference 
to which the third Judge, Muthuswami 
Iyer, J. wasa party, stress is laid upon 
this aspect of the matter and upon the 

(10) 17 O 872, 

(11) 44 Ind. Cas. 331; 45 © 585; 27 O LJ 463; 19 
Or. L, J 315. : 

(12) 15 M 138. 
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need for the restrictive provisions of s. 195. 
Another decision—that a Tahsildar holding 
‘an inquiry as to whether atransfer of 
names in a land register should be made 
or not, is a revenue Court—was upon the 
same lines Queen-Empress v. Munda Shetti 
(13). It was followed in Inre Nataraja Ayyar 
(14), where it was held that a Divisional 
Officer hearing appeals under the Income 
Tax Act is a Court. 

In England, too, the question what is 
a ‘Court’ has been answered, not by re- 
ference to any formal definitions or hard 
and fast system of classification but by ana- 
lysing the functions and procedure of the 
tribunal under scrutiny. The term is 
restricted to such tribunals as exercise 
jurisdiction over persons by reason of the 
sancticn of the Jaw, and not merely by 
reason of voluntary submission to such 
jurisdiction:’ VIII Halsbury’s Laws of 
England, 1166. Hence arbitrators do not 
constitute a Court. We have already 
referred to the Privy Council case, Shell Co. 
of Australia v. Federal Commissioner of 
Taxation (8). Another instructive discus- 
sion of the subject is to be found in 
Co-parternship Firms v. Marvey Smith 
(15), where Sankey, J. (as he then was) 
had to decide whether a military tribunal 
constituted under the Military Services 
Regulations Order, 1916, to deal with 
questions of exemption was a Court of 
justice. The learned Judge applied the 
tests of (1) the constitution, (2) the functions, 
ard (3) the procedure ot the tribunal. As 
to (1) the mere method of appointment was 
not a deciding factor, (2) the functions 
were found to include the power to interfere 
with the status of aman, in other words, 
a civil right was involved; (3) the pro- 
ceedings were ordinarily to take place in 
public, and the fact that the Chairman 
possessed a casting vote did not make the 
tribunal non-judicial. Certainly the tri- 
bunal then in question was ofa far more 
equivocal nature thanisan Election Com- 
missioner. 

To summarise the effect of these deci- 
sions, it would seem that we have to look 
not tothe source of a tribunal's authority, 
or to any peculiarity in the method 
adapted of creating it, (though it is un- 
doubtedly a consideration that it derives its 
powers mediately or immediately from the 

(13) 24 M 121, 

(14) 16 Ind Oas. 755; 
gaai) M WN 1012; 13 Or.L J723;13 M LY 


67. 
(19) (1918) 2 K B 405; 118 L T 541; 16LGR 687; 
34 T L R414, 
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Crown) but to the general character of its 
powers and activities. If it has power to 
regulate legal rights by the delivery of 
definitive judgment, and to enforce its 
orders by legal sanctions, and if ita 
procedure is judicial in character in such 
matters as totaking of evidence and the 
administration of the oath, then it is 
a ‘Qourt’. Not only do the powers and pro- 
cedure of an Election Commissioner res- 
pond to these tests, but there is no 
othér test applicable to an undoubted 
Court which they fail to satisfy. In all 
these respects the one Oourt is indistinguish- 
able from the other. 

It isthen contended that although an 
Election Uommissioner may be a ‘Court’ still 
he is not a ‘Civil, Revenue or Oriminal 
Court’ within the meaning of s. 476. The 
corresponding interpretation clause to s. 195 
runs thus: 

“In cl. (b) and-of sub-s. (1) the term 
Court includes a Civil, Revenue or Criminal 
Court, but does not include a Registrar 
or Sub. Registrar under the Indian Registra- 
tion Act, 1397”. 

Tt must be found the.efore, that an 
Election Commissioner is a ‘Civil Court’ as 
here understood. We find some confusion 
created by the use of this term in two 
different senses. Itis used in the narrower 
sence of a Court established under the 
Civil Courts Act and governed by the 
provisions of the Procedure Gods. Sec- 
tion 3of the Code makes the District 
Gourt Subordinate to the High -Court and 
‘every Civil Court of a grade inferior to 
that of a District Court...... Subordinate to 
the High Court and District Court’, Such 
Civil Courts are amenable to the revisional 
powers of the High Court unders, 115, 
ofthe Civil Procedure Code and to its 
powers of superintendence and control 
ualer cl. 15 of the Latters Patent and 
s. 10) of tha Govaramant of [India Act. We 
have already found that an Election 
Commissioner is no longer a ‘Vivil Court’, 
in this sense, and it seems tous that such 
decisions as Lakshmanan Chetty v. Kan- 
nappa (16) and Municipal Corporation of 
Rangoon v. M. A. Shakur (17), do not intend 
to go further than this. If certain obser- 
vations in the latter judgment are read 
in this context, we do not think that the 
view we propose to take runs counter to 


them. The judgment of Makerji, J. in 
(16) 99 Ind. Oas. 148; 50 M 121; 84 L W 778: 51 
ML J 738; (1926) M W N 388; A I QR 1997 Mad 
93 (F B). : 
(17) 91 Ind. Oas. 550; 3 R 560; 4 Bur, L J $202; 
A 181926 Rang. 25, 
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Masoom Ali Khan v. Ali Ahmad Khan (18) 
appears to hold that a persona designata 
and a ‘Court’ are two mutually exclusive 
positions. Aswe have already pointed out, 
this is true of a persona designata and a 
‘Civil Court’ in the narrower sense, and 
that was enough in that case to decide that 
the High Court could not exercise 
revisional jurisdiction. 

If an Election Oommissioner is a Court 
at all, it would seem indisputable that 
he must be ‘a Civil Court’ because he 
settles disputes which but for the existence 
of this special jurisdiction, would fall to 
be decided by the ordinary Civil Court. 
To adopt the language of the Privy Council 
in Nilmoni Singh Deov. Taranatha Mukerji 
(19), his Court is a Civil Court in thesense 
that it is deciding purely civil questions 
between persons seeking their civil rights’. 
He is only not aCivil Court as thatexpiea- 
sion is used to denote the Courts cf 
ordinary civil jurisdiction. There seems to 
be no doubt that the expression ‘Civil Corri’ 
is used in se. 476 and 195 of- the Criminal 
Procedure (cde rot in this restricted sense, 
but as denoting a Court which is exercising 
powers and dealing with matters, of a civil 
nature. We have already extracted from 
Raghoobuns Sahay v. Kokil Singh (10) the 
opinion that, for the purposes of s. 195, 
Criminal Procedure Code, the expression 


‘should he given the widest possiblé mean- 


ing. 

In Full Bench case Emperor v. Sabsukh 
(20), the, question arose whether the Court 
of a Deputy Collector was a Civil Court for 
the purpose of the corresponding sections 
of the Code of 1872. This question would 
no longer arise under the present Code, 
because Revenue Couris are expressly 


‘included, but the decision contains some 


expressions of opinion as to the meaning 
of ‘Civil Court’. Thus Stuart, C.J. says: 
“By ‘Civil Court’ here I understand any Court 
established for the administration of civil justice 
as distinguishable from a Criminal Court. To hold 
otherwise would be to give to Revenue Courts 
and their suitors unlimited powers of prosecutlon 
in such cases, for which no intelligible reason has 
been attempted to be offered, or could possibly be 
given the essenve of such offences being the 
perjury or false swearing and falsehood common to 
all Courts which act upon written or spoken evidence, 
and it could not for a moment be contended that 
a Revenue Court is not such a Court”, 
According to Pearson, J., in these sections 
Civil Courts are broadly distinguished from 


(18) 147 Ind. Cas. 148; A T R 1933 All. 764; 
(1933) ALJ 971; 6R A 403; 55 A 1008, 

419) 9 O 295; 9 I A174; 4 Sar, 392;- 120 L R 
361; 6 Ind, Jur. 547; 5 Shome LR 130 Œ 0). 

(20) 2 A 533; 5 Ind, Jur, 49, 
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Criminal Courts: 

“There is po reason to suppose that by the terms 
‘any Civil Court’ only the ordinary Civil Court is, 
meant The object in view is to prevent wanton, 
groundless or malicious prosecutions of the offences 
therein mentioned, by requiring the sanction of the 
Courts in or before or against which those of- 
fences may be committed to the prosecution -of them. 
It is impossible to suppose that the restriction 
thereby imposed on such prosecutions is applicable 
only to such offences committed in or before or 
against the ordinarly Civil Courts, and not equally 
to similar offences committed in or beforeor against 
the Reveneue Courts which, not less than the 
ordidary Civil Courts, try and determine suits ofa 
civil nature”. 


Straight, J. considers that the expression 
‘Civil or Criminal Courts’ is intended to 
include all tribunals concerned in the 
administration of civil or criminal justice’. 
A case directly in point, being that of a 
District Judge hearing an election petition 
is Inre Nanchand Shivachand (21). The 
learned Judges, after putting aside as 
inapplicable a ruling that the District 
Judge would not be a Civil Court amenable 
to reversionary jurisdiction adopt the test 
proposedin Raghoobuns Sahay v. Kokil 
Singh (10), adding, 

“We think thatthe same reasons which necessitate 
the precautions imposed ona prosecution in respect 
of offences commiited in regard to an ordinary 
Oivil or Oriminal Court equally require that those 
precautions be observed where the alleged 
offences have occurred in connection with proceed- 


ings held by the District Judge acting under the 
Municipal Act.” | 


There is thus clear. authority for giving 
a wide construction to the expression 
‘Civil Court’ in the sections of the Criminal 
Procedure Code now under reference—such 
a construction as found favour with the 
Privy Council In Nilmoni .Singh Deo v. 
Taranatha Mukerji (19). All agree that an 
Election Commissioner ought to be able to 
control the institution of criminal pro- 
ceedings in respect of offences committed 
in his Court and this cannot be the less 
necessary for the reason that he may be 
styled persona designata. He should also 
receive the protection afforded by ss. 480 
to 482 cf the Code, We consider that he 
is a ‘Civil Court’ for these purposes. 


Two minor points remain. The learned 
District Judge was unable to regard himself 
as exercising jurisdiction in continuation 
of that of his predecessor, before whom 


the alleged -offence was committed. This 


position has not been taken up before us, 
and seems untenable in face of the 
terms of s. 14 of the Madras General 
Clauses Act, The office of Election Com- 


(21) 18 Ind. Oas. 408; 37 B 3690; 15 Bom, L R 45; 
14 Or, Ld 72, bane ` 


$ ` 
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missioner was continous, although the 
incumbent changed. Apart from this, under 
8. 476-A the power whichthe Subordinate 
Judge, as Election Commissioner, could 
have exercised was exercisable by the Court 
to which he'was subordinate within the mean- 
ing of s. 195, sub-s. (3), i. e., by the District 
Judge asthe principal Court having ordinary 
original Civil Jurisdition within the local 
limits of whose jurisdiction the Election 
Court was situate. Accordingly it was 
open to the District Judge, in that 
capacity and not as Election Commissioner 

.to file a complaint. This consideration 
settles the other question, that of the 
appealability of his order; for under 
ss. 195 (3) and 476-B it will be appealable 
to the Court to which appeals ordinarily 
lie from the Court of the District Judge, 
i.e., the High Court. 

We concluce’ accordingly that the 
District Judge had jurisdiction to makea 
complaint under s. 476, Criminal Procedure 
Code in this case. We must, therefore, 
set aside his order dismissing the petition 
and direct him to dispose of it according 
to law, 


A. Order set aside. 


RANGOON HiGH COURT 
Second Civil Appeal No. 297 of 1934 
February 26, 1935 
DUNKLEY, J. 

RAM SABAD— APPELLANT 

versus J 

K. S. P. SUBIAH NAIDU— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIFY, 
r. 1,0. I, r. 9— Mortgage — Right of first mortgagee 
to bar second morigagee’s right to redeem -Omission 
to exercise right in suit against mortgagors — Subse- 
quent separate suit — Maintainability — Transfer of 
Property Act (IV of 1882 as amended), s. 81— 
First mortgagee releasing partof security -Subsequent 
mortgagee’s right of marshalling, if lost—Decree— 
Appellate Court decree, how to be drawn up. 

Order O. XXXIV, r. 1, Civil Procedure Code, isa 
rule of procedure only and there is nothing in the 
rule which either does, or can deprive a first mort- 
gagee of his inherent right to bar the equity of 
redemption ofa second mortgagee. Of course, if a 
, first mortgagee unnecessarily, or from improper 
motives, brings two suits, be might be made to sufer 
in the matter of costs. But a first mortgagee cannot 
in any case, be deprived of his right to ber the 
rightof a second mortgagee to redeem his mort- 
gage, and having, whether deliberately or by 
- oversight or through ignorance, omitted to exercise 
his right in the suit against the mortgagors, there 
is nothing to prevent him from doing so in a sub- 
sequerft separate suit. ; 

There is nothing in the plain meaning of s, 81, 
Transfer of Property Act, as now enacted, to suggest 
that the right of the subsequent mortgagee to claim 
marshalling is aright which can be exercised only 
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against the mortgagor and not against the prior 
mortgagee. It cannot, of course, be exercised 


against the prior mortgagee so as to prejudice his 
rights, but it cannot be said that his rights are pre- 
judiced when he has deliberately released a part 
of his security which might have been made readily 
available to him. Consequently under s. 81 a sub- 
sequent mortgagee has the right to claim marshalling 
against the prior mortgagee. 

Except when the Appellate Court confirms without 
variation the decree of the original Court, the decree 
of the Appellate Court must be drawn up in such a 
form that it can be executed without reference to the 
decree of the original Court. 

S. C. A.against a decree of the District 
Court, Thayetmyo, dated July 14, 1934, 

Mr. J. B Sanyal, for the Appellant. 

4 Mr. M. S. R. Bharadvaj, for the Respon- 
ent. : : 
Judgment. In suit No. 97 of 1922 of the 

Tcwnship Court of ‘'hayetmyo the plaintiff- 

respondent, K. S. P Subiah Naidu, brought 

a suit for sale of mortgaged properties 

against Ram Khati and Ma San Hte. The 

suit wee on a registered deed of mortgage, 
dated February 11, !927,and the mortgaged 

property consisted of certain lands and 50 

head of cattle together with all cattle 

subsequently born from the cattle origi- 
nally mortgaged. The -plaintiff-respondent 
brought his suit against the immovable 
properties only and released the cattle from 
the mortgage onthe ground that some had 
died and the rest had been sold to pay 
interest and principal due on the mortgage. 
In this suit the defendants confessed judg- 
ment, and a preliminary mortgage decree 
and subsequently a final decree for sale 
were passed. The principal amount secured 
by the mortgage deed was Rs. 500. The 
respondent in his plaint waived a sum of 

Rs. 100 out of the interest due and stated 

that Rs. 100 principal had been re-paid. 

The decree was fcr the balance, namely, 

Rs. 4.0 principal and Rs. 35y-13-9 interest. 

Hence it appears that in epite of the allega- 

tion in the plaint that the cattle mortgaged 

had been sold to repay principal and 
interest, the only repayment which was 
actually admitted or proved was a sum of 

Rs. 100 on account of principal. In suit 

No. 1 of 1933 of the same Court the 

defendant appellant, Ram {£abad, sued the 

same defendants, Ram Khati and Ma San 

Hie, and also one On Pe, who was alleged 

to be a transferee from them of part of the 

mortgaged properly, on a registered ins» 

trument of mortgage, dated June 16, 1928. 

By this deed Ram Khati and Ma San Hte - 

had mortgaged to him the same lands ` 

which they had previously mortgaged to 
the plaintiff-respondent, but in, this second 
deed the cattle were not included. The 


.out of which the present 


lant, 


“19345 


suit was heard ex parte, anda preliminary 


mortgage decree and subsequently a final 
decree for sale of the’ mortgaged property 
were passed. The amount found to be due 
on the appellants mortgage was Rs. &00 
for principal and. Rs. 920 for interest. 

After the final decree in suit No.1 of 1933, 
the plaintiff-respondent launched the suit 
appeal arises 
No. 80 of 1933 of the Township Court of 
Thayetmyo, against the defendant-appel- 
It was a suit on his mortgage deed 
of February 11, 1927, and was brought 


_against the appellant as puisne mortgagee 


of the immovable properties mortgaged 
thereby. The responcent alleged in his 
plaint that he had not joined the appellant 
asa party in his previous suit No. 97 of 


-1932, as he was at the time unaware of 


the appellant’s subsequent mo:tgage. He 
has oblained a mortgage deciee against the 
appellant in the Township Court, and this 
decree has, with a slight variation, been 
confirmed on appeal to the District Court, 
I should note en passant that the decree of 


‘the District Court inits Appeal NG. 2-T of 


-1934 is not in the right form. , 


it has 
repeatedly been pointed cut that except 
when the Appellate Court confirms without 


-variation the decree of the original Court, 


the deciee of the Appellate Court must be 
drawn up in such a form that it can be 
executed without reference to the decree of 
the originel Court, and therefore in this 
appeal the decree of ihe District Court 


.should be drawn up in the ordinary form 


“4 


ofa preliminary decree for sale in a mort- 
gage suit. Tha present appeal has been 
filed by Kam Sabad against the judgments 
and decrees of the Township Court and 
the District Court in suit No. 30 of 1923. 
Two points have been raised before me on 
behalf of the appellant in the argument of 
thisappeal. In the first place, it has been 
urged that the respondent had actual notice 
of the appellant’s subsequent mortgage 
when he brought the orininal suit against 
Ram Kkati and Ma San Hte, No. 97 of 1932, 
and that therefore as he did not join the 
appellant as a party in that suit, the present 
suit against the appellant is not maintain- 
able. To my mind, it is immaterial whe- 
ther the respondent had notice of the 
second mortgage or not when he instituted 
the first suit on his mortgage, for ithe 
answer to this contention is to be found in 
the provisions of O. I, r. 9, Civil Procedure 
Code, to which the provisions of O. XXXIV, 
r. J, are subject. UnderO, Ir. 9: 

“No suit shall be defeated by .reagon of the 
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misjoinder or non-joinder of parties, and the Cour 
may in every suit deal with the matter in controversy 
so far as regards the rights and interests of the 
parties actually before it.” 

The only result of the failure to join lhe 
appellant es a defendant in suit No. 97 of 
1932 was that the appellant was not bound 
by the decree passed therein, and his right 
to redeem the first mortgage was not 
prejudiced and no sale of the mortgaged 
property could be effected free from his mort- 
gage interest. In shoit, the appellant 
remained in exactly the same position as. 


-between himself and the property and as 


between himself and the first mortgagee 
(respondent), as he was before. The res- 
pondent then instituted the present suit 
against the appellant to bar his right to 
redeem the first mortgage, a relief to which, 
admittedly, the respondent would have been 


' entitled, if hehad joined the appellant as 


a Cefendantin his first suit. In the present 
suit the respcndent rightly cmitted the 
mortgagors as their right of redemptiun 


-had already tecome barred by the final 


Geciee inthe first suit, and consequenly 
tbere was no object 
further order against them. In fact the res- 


‘pendent has merely done in two suits what 


he might have dore in one. A first mort- 
gagee has an absolute right to ask for and 
obtain an order barring the right of a 
second morigagee to redeem the prior 
mortgage, and whether that is dene in the 
same action as that in which the mortgagor's 
right of redemption is barred or ina 
separate action is only a matter of form: 
A is true that O, XXXIV, 1. 1, provices 
that : 

“all persons having an interest .. . . in the right of 
redemption shall be joined as parties to any suit 
relating to the mortgage,” 
but this is a rule of prccedure only, and, 
as I have said, is subjec to the provisions of 
O. I,r- 9; and there is nothing in the 
rule which either does, or can, deprive a 
first mortgagee of his inherent right to 


‘bar the equity of redemption of a second 


mortgagee. Of course, if a first mortgagee 
unnecessarily, or from improper motives, 
brings two suits he might be made to 
suffer in the matter of costs. But a first mort- 
gagee cannot, in any case, be deprived of 
his right to bar the right of a second 
mortgagee to redeem his mortgage, and 
having, whether deliberately or by oversight 
or through ignorance, omitted to exercise 
his right in the suit against tho, mort-¢ 
gagors, there is nothing to prevent him 
from doing so in a subsequent separate 
suit, The second point which has been 


in obtaining any _ 


- opinion, the appellant 


“of the 


- distribute his debt 


350 
raised on behalf of the appellant is that, 
under the provisions of s. 81, Transfer of 


© Property Act, the- appellant, as a pnisne 


mecrigagee, has a right to have the secu- 
ritiés, included in the respondent’s mort- 
gage deed of February 11, 1927, marshalled 
in- his favour, and that the respondent 
should be compelled to proceed first against 
the cattle, which were included in his 
mortgage and not included in the appel- 


| lant’s mortgage, for the satisfaction of his 


(the respondent's) mortgage, and then to 
proceed against the immovable properties, 
included in both mortgages, only in respect 
of any balance remaining due. In my 
must be held to 
have a right to call for marshalling of the 
securities. In suit No. 80 of 1933 a specific 
issue was framed “ What has become of 
the cattle comprised in the plaintiff's 
mortgage’?, and the answer of the learned 
Township Judge to this issue was that the 
cattle are still in existence and are in the 


“possession of the mortgagors Ram Khati 


and Ma San Hte. This finding of fact is 
now binding on the parties, and, con- 
sequently, there ws nothing to prevent 
the respondent from including these cattle 
in his O. S. No. 97 of 1932, 

“In agśwer to the appellant's contention, 
that he is entitled to have the securities 
marshalled, learned Counsel for the respon- 
dent has referred to certain decisions of 
the Madras High Court. In. Krishna Ayyar 
v. Muthukumaraswamiya Pillai (1) it wes 
held that there is nothing in the provisions 
Transfer of Property Act 
to support the view that as between 
a mortgagee and the holders of the equity 
of redemption the mortgagee is bond to 
rateably upon the 
mortgaged properties, and marshalling 
cannot be enforced so as to compel a mort- 


-gagee to proceed against a security which 


may be insufficient or may involve him 
in litigstion. It was, however, further held 
that he may be compelled to do so when 
by his act he has prejudicially affected the 


contribution among themselves. This case 
is scarcely applicable to the present case 
in which it has been held that a security 
released by the mortgagee is available 
and might have been realized in the original 
mortgage suit. In Perumal Pillai v. Raman 
Chettiar (2) it was held that a mortgagee 


(1) 29 M 217. ; 
(2) 42 Ind. Oas. 352; A I R 1918 Mad. 1130; 40 M 
968; 33 M L J 211; 6 LW. 450; (1917) M W N 
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voluntarily releasing’ from the suit a- portion 
of the mortgaged property, is not bound 


to alate a ‘proportionate part of the debt 


and is entitled to récover the whole of 


‘the morigage amount from anv: portion 


of the mortgaged property. But this 
“decision is contrary to certain decisions of 
other High Courts. : 

In Imam Ali v. Baij Nath Ram Sahu (3), 
it was held that the mortgagee cannot 
claim to throw the entire burden upon 
a portion of the mortgaged -premises, 
because’ by reason of his own laches he 
has lost his remedy against the remainder, 
and that a-mortgagee cannot release from 
his claim a portion of the properties 
compr.sed in his security so as to prejudice 
the rights of others, who might have 
already acquired an interest in the unre- 
leased portion. In Juga Kishore Sahu v. 
Kedar Nath (4) it was held that a first 
mortgagee cannot be allowed to release part 
of the mortgaged propeity for less than its 
due proportion of the mntgsge money and 
then claim a decree against the mortgagor 


and a puisne mortgagee for the recovery ` 


of the whole of the balance of the morl- 
gage money out of the remainder of the 


property. In Budhmal Kevalchand v. Rama ~ 


Yesu Sangle (5) it was held that it wes 
contrary to the principles of equity that 
the plaintiff, who by his own negligence 
had lost his remedy against the owner of 
half of the equity of redemption, should 
seek to throw the whole burden of the 
mortgage on the owner of the other half, 
With the principie enunciated in these 
decisions I am in entire agreement. In 
Rajeswar Prasad Narain Singh v. 
Mohamed Khalil-ul-Rahman (6) and Qiasar 


- Beg v. Sheo Shankar Das (T) it was held 


that. in the execution of a mortgage dec:ée 
the Court has power in the circumstances 
of any particular case to regulate the 
order in which and the conditions subject 
to which the mortgaged properties should 
be sold, in order to do justice between 


e | subsequent transferees in manner con- 
` rights of the holders of the properties to ` 


sistent with the equities of the case. There 
is an obiter dictum to the same effect 
in Krishna Ayyar v. Muthuku maraswamiya 
Pillai (l). These decisions are consistent 
with the principle that it should not depend 


(3)33 O 613; 3 O L J 576; 10 O W N 55). 

(4) 16 Ind. Cas. 401; 3ŁA 606: 10 A LJ 211. 

(5) 55 Ind. Oas 327; A I R 1920 Isom. 306; 44 B 223; 
22 Bom. L R 68, : 

(6) 78 Ind. Oas. 796; A I R 1924 Pat. 459; 3 Pat 522; 
5 P L T 223, 

(7) 129 Ind. Oas, 708; A I R 1932 All, 85;53 A 391; 
Ind, Rul, (1931) All, 196; (1931) A L J108, ~ -- 
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-upon the will of one creditor to disappoint 


- another. In Thanmul Sowcar v. Nattu 


~ 


Ramadoss Reddiar, (8), the case upon which 
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learned. Counsel for the respondent mainly ` 


relies, a Bench of the Madras High Court 
held that the obligation laid under s. S1, 
Transfer of Property Act, is only on the 
mortgagor and not on the prior mortgage, 

: This decision was based on a construction 
placed upon the words “ but not so as to 
prejudice the rights of the prior mortgagee,” 
which occur in s. 81, after consideration 
of the English Law on the subject of 
marshalling, and on a comparison with 
the provisions of s. 56, Transfer of Property 
Act, which refers to the right of a sub- 
sequent purchaser of one or more of the 
mortgaged properties to claim marshalling. 
It. must, however, be borne in mind that 
this decision of the Madras High Court 


was promulgated prior to amendment of. 


the Transfer of Property Act in 1930, and 
that in that year both s. 8] and s. 56 were 
entirely redrafted. Section 81 now reads 
as follows: 

“I the owner of two or more properties mortgages 
them to one person and then mortgages one or more 
of the properties to another person, the subsequent 
mortgagee is, in the absence of a contract to the 
contrary, entitled to havethe prior mortgage debt 
satisfied out of the property or properties not mort- 

‘gaged to him, so far as the same will 
“xtend, but not so as to prejudice the rights of 
^e prior mortgagee or of any person who has for 
asideration acquired an interest in any of the 
-operties.” PAKE 
There is nothing in the plain meaning 
of this section, as now enacted, to suggest 


that the right of the subsequent mort- 


gagee to claim marshalling is a right 
which can be exercised only against: the 
mortgagor and not against the prior mort- 
gagee, It cannct, of course, be exercised 
against the prior mortgagee so as to pre- 


judice his rights, but it cannot be said’ 


that his rights are prejudiced when he 
has deliberately released a part of his 
security which might have been made 
readily available to him. ‘The decision of 


the Madras High Uourt appears to have. 


been based mainly on the consideration 
that under s. 56, Transfer of Property 
Act, the right of marshalling could be 
exercised only against the seller, and that, 
therefore, ona comparison of the two ss. 
56 and 81, it followed that the right under 
s. 81 could be exercised only against the 
mortgagor. But ss. 56 and 81 have now 
been re-drafted so as to correspond exactly 
with one another, and the words. “as against 


(8) 110 Ind. Oas, 54; AT R 1928 Mad, 500; 51 M 648; 
28L W 306; 55 M LJ 358, 648; 


1560—41 & 42 
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the -seller” have been omitted from s. 56 
It is clear that under the present s. 56 
the'subsequent purchaser now has the right 
to claim: marshalling against the mortgagee. 
It, therefore, in my opinion plainly fol- 
lows that under s. 81 a subsequent 
mortgagee has the right to claim marshal- 
ling against the prior mortgagee. Con- 
sequently, I hold that the second conten- 


tion advanced on behalf of the appellant - 


is well founded, and that the appellant | 


has the right io compel the respondent 
to satisfy his mortgage-debt out of the 
cattle mortgaged to him, so far as may 


be before proceeding against the immovable `- 


properties. i 
This appeal must, therefore, be allowed. 


The suit will be remanded to the District .. 


Court, which will now proceed to deter- 


mine the present value of the cattle mort- __ 
gaged by Ram Khati and Ma San “Hte™ 


to the respondent, and will then deduct 
the value of these cattle from the amount 
which 


July 14, 1934, and will pass a preliminary 
decree for sale of 


perties in suit, permitting the redemp- 
tion of those properties by the ap- 
pellant for the net amount so found 


to be payable. The appellant is entitled 
to this costs of this appeal, Advocate’s fee 
in this Court five gold mohurs. The res- 
pondent is entitled to proportionate costs, 


4. 


is found to be due on the res- ' 
pondent’s mortgage under its decree: of : 


the mortgaged pro-. 


calculated on the amount finally found to ` 


be due by the appellant in the original 
Oourt and the District -Court on first 
appeal. Of course if the.value 
cattle is found to be greater than the 
amount due on the respondent’s mortgage, 
the respondent’s suit must. be dismissed 
with costs. : 


N. Appeal allowed. 


aeea 


SIND JUDICIAL COMMISSIONER'S 
COURT l 


Criminal Revisions Nos. 251 and 252 
< of 1934 
March 1, 1935 
RUPOHAND AND MEHTA, A. J. Os. 
RAJASINGH AND ANOTHER —APPLIOANTS 
i VETSUS 
TIKAMDAS PRITAMDAS—OPPOoNENT 
Merchandise Marks Act (IV of 1889), ss?5,6— 
Scope of the Act—Use of handbill intended to mislead 
—Offence—Trade mark — Infringement alleged— 
Search warrant, for production of accounts—Circum- 


apection to be used in issuing, 
The Merchandise Marks Act, 1889, is based on the 


ee 


of the. 
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English Act. Butit makes separate provisions for 
the use of trade-marks, marks and property” marks 
on the one hand,and trade descriptions on the other. 
Ifthe means used is a handbill and it is intended to 
mislead, it is as much an offence as the issue 
of an invoice, or the placing of a label on 
the goods themselves; and the scope of the 
Actis wide enough to punish every such means which 
contributes to the disposal of goods by one man under 
the pretence that they are the goods of another. 
Such an offence falls under ss. 5 and 6 of the Act. 

A search of the permises of a merchant undera 
warrant has often serious results, and in a 
quasi criminal case of an alleged purloining of a 
trade mark by issue of handbills more cir- 
cumspection must be used before search is 
ordered, Although a Magistrate has a wide dis- 
cretion to issue a search warrant and to order in- 
_ Spection of documents produced in consequence 
thereof, he should act with care in issuing a search 
warrant for production of account books and allowing 
the opposite party to go through them especially 
when there is no allegation that the applicants had 
done anything more than issuing handbills, In re 
An Attorney (5), referred to. í ; 

_ Mr. Partabrai D. Punwani, for the Appli- 
-cants. 
_ Mr. D. N. O'Sullivan, for the Crown. 
Mr. Dipchand Chandumal, for the Oppo- 
. nents. 
_ dudgment.—These_ are two con- 
nected applications. They arise out 
of the same case and may be conveni» 
ently dealt with together. The applicants 
are the proprietor and- manager of a 
local firm carrying on business in the 
name of Raja Singh & Sons. Their firm 
has -been appointed as selling agents of 
the Swastika Oil Mills, Ltd., Bombay. 

The opponent is a partner.in a firm 
carrying on business in copra or cocanut 
oil in -the name of Messrs. Lunidaram 
Pahlumal D. & Co. He has filed two 
complaints under s. 486, Indian Penal Code, 
one against the mill andthe other against 
the applicants. The case against the 
applicants is that they have issued 
handbills advertising for sale of cocoa- 
nut oil with a trade-mark which is an 
imitation of that used by the oppo- 
nent’s firm and have thus attempted to 
pass off the goods of the millas those of 
the opponent's firm. We are told that 
although the complaint against the mill 
is prior in date, the learned Magistrate 
has proceeded with the complaint 
against: the applicants. It is alleged by 
the applicants that the learned Magis- 
trate issued a search warrant for produc- 

tion of account books of the applicants, 
and that although the account books were 
voluntarily produced, he has permitted a 
roving inspection of the account books 
to the great prejudice of the applicants. 
We are-asked-to quash- the proceedings 
i. 
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cn the ground that the issue ofhandbills is 
no offence under s: 486, Indian Penal Code, 
and that, in any case, the handbills do 
not 1efer to any counterfeit trade mark 
cr trade description which is likely to 
deceive the public. We are asked that 
in the event of our declining to quash tke 
proceedings we should afford the applicants 
protection against unnecessary harrass- 
ment, | 

Although a good deal may be said in 
favour of the first prayer, we are afraid 
we are not in a position to grant the 
same for reasons which will presently 
appear; but we think that the applicants 
are entitled to a certain amount of protec- 
tion. The leading English case dealing 
with ‘passing of goods’ by advertisement 
is that of Singer Machine Manufacturing 
Co. v. Wilson (1). In that case Lord Cairns 
has made the following observations: 

“It was then said that what the defendant did, 
and what was complained of by the plaintifis 
was done by way of advertisement, or statement or 
representation ‘in gross, if I may use the expression, 
and not attached to the machine. I am unable to 
see that this makes any difference in point of princi- 
ple. It may well be that ifan imitated trade mark 
is attached to the article manufactured there will 
from that circumstance be the certainty that it will 
pass into every hand into which the article passes, 
and be thus a continuing and ever present representa- 
tion with regard to it; but a representation made 
by advertisements that the articles sold at a parti“ 
cular shop are articles manufactured by A.B. (if 


that is the legitimate effect of the advertisement,” 


which isa separate question), must, in my opinion, 
be as injurious in principle and may possibly be 
quite as injurious in operation as the same re- 
presentation made upon the articles themselves,” 


These observations were made in a civil 


Suit, but they would equally apply to a 


criminal case unders.2 (2) read with s.5 
(d), English Merchandise Marks Act, 
Section 2, cl. (2) reads: : 

“Every person who sells, or exposes for, or has 
in his possession for sale, or any purpose of trade or 
manufacture any goods or things to which any forged 
trade mark or false trade description is applied, or 
to which any trade mark or marks so nearly resembl- 
ing a trade mark as to be calculated to deceive is 
falsely applied, as the case may be, shall unless he 
Proves......... be guilty of an offence against this Act.” 

And s. 5 (d) reads: 

“A person shall be deemed to apply a trade mark 
or mark or trade description to goods who.......... 
(d) uses a trade mark or marks or trade description 
in any manner calculated to lead to the belief that 
the gcods in connection with which it is used are 
designated or described by that trade mark or marks 
or description,” : 


In Budd v. Lucus (2) at p. 411*, the 


Cl) (1877) 3 A O 376; 47 L J Oh. 48); 23 W R 66i; 
33 L T 393. 

(2) (1891) 1 Q B 498: 60 L J MO 95; 17 Oox. 00 
248: 39 W R 350; 64 LT 999. ee 

*Page of (1891) I Q B,—|Za}. 
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question before the Court was whether a - By s. 3 ofthe Act, the present ss. 478 (E 


false description of the article sold contained 
in an invoice not affixed to the goods was 
an offence within the Act. In dealing with 
this point Pollock, B. has said : 
“The earlier Merchandise Marks Act, that of 
1862 (25 & 26 Vict. 0.83), no doubt, dealt with 
trade-marks, and with nothing else. But the 
present Act is much wider in it3 scope; it deals 
with many things that are not trade-marks, or 
anything like them Again in this Act, there 
is, for the first time, to be found the expression 
“trade description,” which is treated as something 
distinguishable from trade-marks or other,marks, and 
is defined to mean “any description, statement, or 
other indication, direet or indirect,” as to the 
quality or quantity of goods. Then the definition of 
the term “apply” in s. 5 seemsto suggest thatit. 
is not tobe confined to a physical application; for _ 
it provides that a person shall be deemed to apply 
a trade description to goods who (inter alia) “uses” 
it “in any manner calculated to lead to the belief 


~ tbat the goods in connection with whicu it is used 


` 


~ use of trade-marks, 


are described by that trade description,” No doubt 
the description must be used in connection with - 
goods; but I think we should be cutting down the 
intention of the Act if we were to hold that the 
delivery ofan invoice or other description of goods, 
at the time of, or immediately after, the delivery | 
on the goods themselves, was not a use in con- 
netion with the goods within the meaning of the 


section.” 

The cases of Coppen v. Moore (3), and 
Langley v. Bombay Teak Co. (4) are other 
instances of invioce where the same prin- 
ciple has been laid down. There is no 
direct criminal ruling under the English 
Law dealing with handbills. But thereis 
no reason why a handbill which is intend- 
ed to achieve the same result as a label or 
cover placed on goods, should stand ona. 
different footing. -As said by Lord Long- 
dale, M. R., in 6 Beav. 65: i 

“A man is not to sell his own goods under the 
pretence that they are tha goods of another man; 


he cannot be’ permittedto practise susha decep- 
tion norto use the mesas which contribute to- 
that end,” 


Ifthe means used is a handbill and is 
intended to mislead, itis as much an 
offence as the issue of an invoice or asa 
matter of that, the placing of a lable 
on the goods themselves; and the scope 
of the Act is wide enough to punish 
every such means which contributes to 
the disposal of goods by one man under 
the’ pretence that they are the goods of 
another, The Indian Merchandise Marks 
Act, 1839, is based on the English Act. 
But it makes ceparate provisions for the 
marks and property 
marks on the one hand, and trade descrip- 


“tions on the other. 


(3) (1898) 2 Q B 303; 67 L J QB 68}; 63 J P 453; 46 
W R620; 78 L T 2), ae i 

(4) (1900)2 Q B 460; 69 LIJ Q B75; i6 T LR 
441; 19 Cox, O U 551; 49 W R ?7; 83 L T 175. 


489, Penal Code, were substituted for ths 
old sections which were limited in their | 
scope. These sections panalize inter alia 
the use of false trade-marks, marks and’ 
property marks placed on the goods, while 
ss. 5 and 6 of the Act of 1839 deal with 
false trade descriptions. Section 5 (d) of the 
Act, so far as itrelatea to trade descriptions 
isa copy ofs. 5 (d) of the English Act. 
The offence, if any, committed by the 
applicants, would, more appropriately, 
fall with ss.5 and 6, Merchandise Marks 
Act. Although process has issued against - 
the applicants under s. 486, Penal Code, 
there is nothing to prevent the Magistrate 
from dealing, with the case under ss. 5 and. 
6 of the Act of 1889. With regard to the 
question that the handbill contains no 
false description, we think a good deal 
depends upon ths evidense in the case. 
Toe handbill hasonitstop the following 
marks: . : 
SUNNY SWASTIKA BRAND 


4 | 





Sy ‘ta 
SS Z $ i 
“ 








_ The trade-mark of the ‘opponent's firm 


which he calJs the Ganesh trade-mark. 


Paragaph 5 of the handbill refers to co 
ccanut oil and although it makes no men- 
ticn of the Brand, it is a question for the 
Magistrate to decide_ whether the sunny 
Swastika Brand cn thetop of the handbiil ° 
applies ‘to para, 5 ornot and the answer 
to this question will considerably depend 
upon evidence whether the. cccoanutions 
offered for gale. bore, this. Brand orno}, 
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. It is said that the Mills sell refined 
copra oil which is quite a different oil from- 
_katcha and pacca copra “oil sold by the 
opponent's firm. Jt is further said that 
retined oil is extiacted by the use ot machi- 
nery, and the opponent's oil is extracted 
by the process of boiling, and that refined 
oil is sold at a much higher price than the 
other oil. These are again questions of fact. 
The learned Advocate has invited our 
attention to the following passage inth 
evidence of the opponent: - 

“The petition of complainant was drafted under 
my instructions. I have’ neither inquired nor have 
I any evidence thatthe ‘accused had sold any 
refined cocoanut oil- under the Sunny Swastik 
Brand. I have not enquiied, have not heard nor 
do 1 know that the accusea had exposed forsale 
refined copra oil under Sunny Swasuk Brand in 
Karachi, Nor have Lany evidence that the accused 
exposed any goods for sale under the Sunny Swastik 
Mark. Nor have I seen accused exposing even an 
empty tin bearing such mark. Nor have 1 any 
evidence that theaccused had in their possession 
apy refined copra oil bearing the Sunny Swastik. 
Mark. laras 4 te4of the handbill (hx. 2-52) refer 
to refined vegetable oil, Fara. 3 relers to the 
same oil, ln para, 5 the reference is to refined 
cocoaLut oil, But in this para the words Sunny 
bwastik Brand are not mentioned. Vegetable oil 
and cccoanut oil are entirely different things 
so also are refined vegetable oil and refined 
copra oil... We haveno machinery for solidity- 
ing refned ,cccoanut oil... l have not seen 
any Sunny bwastik Brand applied to any tin of 
vegetable ghee; nor have l seen this mark on 
avy tin containing copra oil, Nor have 1 seen 
any empty tin with this mark,” i 

The. learned Advocate has also drawn 
our attention to the evidence of rates at 
which refined copra' oil was ofłtered for 
sale,and has argued that these rates are 
much higher than those at which the 
opponent's firm sell their oil. On the 
other hand, the learned Advocate for the 
opponent has invited our attention to the 
evidence of the same  wilness -at line 290 
where he has said; 

“l produce a tin marked B which contained 
copra oil manufactured by the Swastik Oil Mills, 
Lid, and which bears the Ganesh Mark. The 
Swastik Mark on the tin is called Ganesh in Sind 
and the Punjab. On Bombay side it is called 
Swastik. Jn Marwar it is caled Satya; in U. P. it 
is called Sutya. But everywhere the nark is the 
game. 


The evidence of the opponent does appear 
to be conflicting and the argument ior the 
applicanis that this complaint is not bona 
jue appears not to be without foundation. 
But we are afraid we cannot at this stage 
weigh the evidence and take upon ouiseives 
the duties of the learned Magisirate. We 
have no doubt thal the iearned Magistrate 
" will weigh the evidence which is already on 
the record ifhe is requested to do so, 
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and will decide for himself whether any 
further evidence should be permitted in 
view ofsome of thedamaging admissions 
made by the opponent. For these reasons 
we decline to quash the proceedings. We 
however think that this is not a ft case in 
which the learned Magistrate should have 
issued asearch warrant for production of 
account books or that he should have 
allowed a roving inspection of the account 
books producea by the applicants. The 
learned Magistrate had no doubt a wide 
discretion to issue a searchwarrant and 
to order inspectionof documents produced 
in consequence thereof. But he should 
have acted with care. In In re An Attorney 
(5) at p. 458* Sir Lawrence Jenkins has 
coe are, however, certain rules of prudence 
to which any Court exercising its discretion would 
have regara, and pre-eminent among them, possibly 
a. compendious statement of all,would be the rule 
that the Court will beastute to see that there 
shall be no abuse ofthe administration of criminal 
justice. No one therefore would be, permitted to 


fee the penal law merely to satisfy bis own private 
ends of personal spite; that would be to misuse it. 


The applicants are respectable merchants. 
The opponent is a rival trader. All that 
he complained against them was that 
they had issued handbills. No sufficient 
grounds were made out in the complaint 
or in the application filed forthe issue of 
a search warrant to justify this 
being taken, There was no reason tO 
suspect that the applicants’ firm would 
deny its responsibility for the issue of 
handbills. With regard to the warrant for 
production of books, again there was no- 
thing whatsoever to justify it. There was 
no allegation that the applicants had done 
anything more than issuing handbills. A 
search ofthe premises of a merchant 
under a warrant has aften times serious 
results, andina quasi criminal case of an 
alleged purloining of a trade mark by 
issue of handbills more circumspection 
might have been used. In this case, the 
mischief however appears to have been 
prevented by the ofter made by the appli- 
cants to produce the documents. There is 
no compiaint against the applicants that 
they have in their possession. any tins 
bearing the the counterfeit mark or that 
they have exposed any such tins forsale. 
The evidence of the opponent makes it 
abundantly clear that he has no materials 
on that paini, and he cannot be permitted 
to have a fishing inspection for the pur- 

(5) 22 Ind. Oas. 321: ALR 1914 Oal. 597;_41.0 446; 
15 Or. L J 49. “yi 
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pose either of finding out materials for 
the complaint made by him against the 
Mill for filing a fresh complaint against 
the applicants. The opponent isa local 
trader in different articles, and so are the 
applicants, and inspection which is not 
absolutely necessary for the purpose of the 
case is liable to be misused. 

We think thatin the circumstances of 
this case it would be a gross abuse of the 
administration of criminal justice to permit 
the opponent to have any further inspec- 
tion of the books of the applicants for 
his own private ends or personal spite. We 
accordingly direct the learned Magistrate 
not_to permit further inspection of the 
account books unless very good grounds 
are made out for the purpose of proving 
the case as laid, and wehope that he will 
apply his mind to the evidence which is 
already onthe record to justify himself if 
any case has been made out against the 
applicants, and if not what further evidence, 
if any, should be permitted to be adduced 
by the opponent. 

Ne Order accordingly. 


“| MADRAS HIGH COURT 
Criminal Revision Case No. 831 of 1934 
Oriminal Revision Petition No. 767 
of 1934 
February 11, 1935 

Born, J. 
In re KADIR MOHIDEEN SAHIB— 
AcousED— PETITIONER 

Motor Vehicles Act (VIII of .1914)—Accepting 
cost of petrol, whether amounts to ‘hiring’—Owner's 
liability. 

The owner of a motor vehicle would be liable if 
the vehicle was plied for hire without a permit, 
whether he permitted it or not. 

But the mere payment to the owner of the cost of 
petrol used while the vehicle was at the disposal of 
another does not amount to ‘hiring’ the vehicle. 

Petition under ss. 445 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court torevise the order of the 
Court of the Joint Magistrate of Coonoor, in 
Summary Trial No. 142 of 1934, | 

Mr. K.V. Ramaseshan, for the Petitioner. 

The Public Prosecutor, for the Crown. ` 

Order.—The petitioner is the owner of 
a motor lorry. The facts found are thus 
stated by the learned Joint Magistrate: 

“ On August 18,1934, Sergeant checked the lorry. 
_ It had no G Permit It contained furniture and 

boxes belonging to Inspector-General of Prisons, 
Madras, labelled for Madras, P. W. No, 2, says he 
took contract from Inspector-General of Prisons and 
took the accused's lorry. Accused would not take 
petrol charges as he had been charged by the Police, 
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but when he took the lorry the accused asked for 
petrol charges, He sent him on four trips. This’ 
amounts to hire, There is no defence.” . 

The plea of the accused was: . 

“I did not take hire. Pitchamuthu. Pillai (P. W. 
No. 2) asked me to take the lorry. I did not permit, 
The driver may have taken it.” , e 

The latter part ofthis plea was unten- 
able. The accused as owner would be 
liable if his lorry plied or was let for hire, 
whether he permitted it or not, The first 
part of the plea, however, is a good defence 
if the accused did not take hire. The 
learned Joint Magistrate says, without 
giving reasons for his decision, that taking 
petrol charges amounts to hire. I cannot 
support this decision. ‘Hire’ is defined 
(See Bouvier’s Law Dictionary) as a ‘bail- 
ment in which compensation is to be given 
for the use of a thing... ..... The mere 
payment to the accused of the cost of petrol 
used while his lorry was at the disposal of 
P. W. No. 2, is certainly not payment for. 
the use of the lorry. It is equivalent to 
mere replucement in the petrol tank of the 
petrol used. Thereisno payment of com- 
pensation for the use of the lorry. The 
transaction, therefore, does not, in my 
judgment, amount to one of hiring. The 
conviction is, therefore, set aside and the 
fine, if paid, must be refunded. 

The learned Joint Magistrate has not 
stated why he imposed the maximum penalty 
in this case. The learned Public Prosecu- 
tor informs me that according to his instruc- 
tions the accused had been previously con- 
victed of an offence under s. 16 of the 
Motor Vehicles Act. If that had been” 
proved, the sentence of fine of Rs. 200 
would have been legal. In the absence of 
such proof, the sentence was illegal. There 
is no mention of a previous conviction in . 
the particulars entered in the learned Joint 
Magistrate’s Register. 

A. Conviction set aside, 


RANGOON HIGH COURT 
First Civil Appeal No. 148 of 1933 
August 27, 1934 
Ba U AND Maoxngy, JJ. 

U TUN AUNG - APPELLANT 
VETSUS 
MA THAI NU AND ANOTHER— 
RESPONDENTS. 

Trusts Act (II of 1882), s. 88—Applicability to dis- 
tricts in Rangoon— Persons taking management of 
estate of deceased contractor — Letters of ad- 
ministration obtained — New contract entered 
into — Held, that the new agreement e with 
Government was addition to estateof deceased— 
Evidence—Party relying on certain evidence in 
trial Court—He cannot contend, in appeal that the 
evidence is inadmissible—Estoppel, 





328 


The Trusts Act, applies only to Rangoon and does 
not apply to the districts, but stillthe principles 
enunciated therein can be applied to cases coming 
from the districts. Nagendrabala Dasi v. Dinanath 
Mahish (¥), referred to. 

The defendants-réspondents took over the manage- 
ment of the estate of M soon after his death, and later, 
when they had obtained letters, carried on its 
administration and obtained a new contract from 
Government : 

Held, that they occupied a fiduciary position when 
they obtained a new contract from Government, and 
the new agreement must betreated asa graft or 
addition to the estate of M. Keech v. Sandford (2), 
applied. Biss v. Biss (1), explained. [p. 329, col, 


Held, also that even assuming that they had 
obtained the renewal of the contract in their per- 
sonal capacity, still it would be clearly contrary to 
-public policy to allow them to retain the benefit for 
themeelves, since it was clearly their duty to obtain 
it in the interest of all persons interested in the old 
agreement, 

A party cannot contend in appeal that the evi- 
dence, on which he relied in the trial Court, is not 
admissible and cannot be used against him. 


F. 0. A. against the decree of the District 
Court, Amherst, in O. R. No. 14 of 1932, 

Mr. Aiyangar, for the Appellant. 

Mr. Anklesaria, for the Respondent. 


Ba U, J.—The facts which have given 
rise to this litigation are these: One Moti 
Rahman of Moulmein entered into a written 
agreement with the Secretary of State for 
India in Council on March 30, 1910, to 
-extract timber from a certain area of 
-Government forest known as the Thaun- 
gyin Forest Division for fifteen years 
with effect from January 1, 1909, on certain 
terms and conditions, one of which, viz., 
cl. 28 of the agreement. runs as follows: 

“At the expiration of this agreement by efflux 
of time provided always that the contractor up to 
the date of the said expiration shall have worked 
satisfactorily and performed and observed the several 
covenants and agreements herein contained, and on 
the part of the contractor to be performed and 
observed and shall of his desire have given 18 
months’ previous notice in writing, to the” Con- 
servator of Forests, Tenassarim Circle, the con- 
tractor shall be entitled to a renewal of these 
presents on such terms and ccnditions as may be 
agreed on." 

In exercise of the option given to him 
under the aforesaid clause, Moti Rahman 
applied for 1enewal of the agreement; 
but not within the time fixed, The agree- 
ment was due to expire on December 
-31 1923, and he applied for renewal only 
_on May 20, 1922. The delay was however 
condoned, and Moti Rabman was informed 
that the agreement would be renewed on 
cértain terms and conditions, Before the 
new agreement could be executed, Moti 
Rahman died. He died on December 21, 


1923, that is ten days before the expira- ` 
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tion of the agreement. On his deatb, his 
mother, Ma Thai Nu, and his eldest son, 
Ally Ahmed, the present defendant-respon- 
dents, applied for letters of administration 
to his estate; but before they obtained 
them, they carried on the administration 
of the estate of Moti Rahman. When they 
obtained letters, the Local Government 
gave them a new contract to extract 
timber from the aforesaid forest division 
for ten years. It was executed on Febru- - 
ary 12, 1926, Lut by consent it was to 
take effect from January 1, 1924, that 
is a day after the expiry of the contract 
granted to Moti Rahman. Sometime after 
they had obtained the letters of administra- 
tion, but before the agreement with 
Government was actually signed, they were 
sued by the P.S. A. L. Chettyar Firm in — 
Civil Regular Suit No. 29 of 1925, of the 
District Court of Amherst for administra- 
tion ofMoti Rahman's estate, alleging itself 
to be one of Moti Rahman's creditors. Other 


_ creditors of Moti Rahman were subsequently 


made parties to the suit. In the course 
of the prcceedings the respondents, though 
they were and are still the administra- 
trix and administrator, were appointed. 
Receivers of the estate. On July 19, 1926, 
a money decree for two anda half lakhs 
and a mortgege decree for about the 
same amount in favour of the P. S.A. L, 
Chettyar Firm and a preliminary adminis- — 
tration decree were by consent granted. 
Other creditors of Moti Rahman also proved 
their claims later. When the respondents 
filed their accounis as Receivers, a dispute 
arcse as to the correctness of the accounts; 
whereupon they were discharged and a 
man named Tataya- Naidu and the present 
a} pellant were appointed Receivers. A Com- 
missioner was also appointed to go into 
the accounts filed by the respondents. A 
month later—that ison February 24, 1928, 
the P. S. A. L. Chettyar Firm took out 
executicn of the money decree which they 
had obtained on July 19, 1926, by attach- 
ment of a sum of Rs. 41,792-14-0, in the 
hands of the defendants-respondents which, 
it alleged, was realied by the sale of 2072 
logs which belonged to the estate of Moti 
Rabman. The defendant-respondents denied 
that the said logs kelonged to tke estate 
of Moti Rahman. Thereupon the Chettyar 
applied for appointment of a Receiver io 
collect the debt. On that application the. 
Court passed the following order: "The 
Receivers in the Civil Regular Suit No. 
29 of 1925, will do this if they think fit. 
In consequence of this order, the Receiver 


1935 
the present plaintiff-appellant and Tataya 


- Naidu, sued the defendant-respondents in 


Oivil Regular No. 21 of 1921 of the District 
Court of Amherst for a declaration that 
the aforesaid logs belonged to the estate 
of Moti Rahman, and for payment of the 
Rs. 41,792-14-U to them. Ultimately the 
case came up to this Court on appeal, 
and the late Chief Justice and Brown, J., 
in the course of their judgment said: 

“It would seem to follow (though for the pur- 
pose of this appeal it is not necessary for us to 
decide definitely on this point) that the respondents 
in the present case must be considered as holding 
the lease or agreement for extraction of timber in 
trust for the estate of the deceased. But we are 
unable to agree that as a result of this, the property 
in any particular piece of timber which may have 
been obtained under the lease vests in the estate. 
The so-called lease is not a lease pure and simple. 
It is rather in the nature of an agreement; one 
of the terms of which is that the respondents are 
entitled to extract timber from a certain area of 
Government forest. But it is quite clear that very 
large expenses have to be incurred by the lessees 
before the timber-so extracted can become mar- 


` ketable. The respondents may be acting as trustees 


for the estate in working the concession. But the 
legal ownership of the logs clearly vestsin them, 
and it is impossible to single out any praticular 
marketable log and say that that is the property 
of the estate All that the representatives of the 
estate can claim is that the profits that can properly 
be attributed to the lease -shall be made over to 
them, but these profits can only be calculated by 
taking a general account of the working of the 
lease and by allowing to be deducted from- the 
gross profits all expenditure properly incurred and 
reasonable remuneration for labour and skill expended 
in the management. It would be impossible ‘o 
acertain what proportion of those net profits could 
be assigned to any particular log, and the plaintiff's 
claim made to the particular logs in this suit was 
in our opinion bound to fail. The logs themselves 
did not belong to the estate and the net proceeds 
from the sale of the logs could not by any stretching 
of the meaning of words be called a debt due to the 
estate,” 


In accordance with this finding, the ap- 
peal was dismissed. In view of what the 
learned Judges had said, the suit out of 
which the present appeal arises was in- 
stituted by the present appellant. 
setting out all the facts just mentioned, 
the plaintiff-appellant in para. 22 of his 
plaint states: 

“Tataya Naidu resigned his appointment as Receiver 
on April 11, 1932, and the plaintiff is now the sole 
Receiver of the estate of the late Moti Rahman. 
Plaintiff charges that the said lease or agreement, 
of February 12, 1926, was granted by the Secretary 


of State for India in Council, to the defendants, as - 


they were the legal representatives of the late Moti 
Rahman and that the said lease or agreement inures 
for the benefit of the estate, and that the plaintiff 
is entitled to all profits and earnings of the timber 
business of Moti Rahman; and that the defendants 
are constructive trustees of the said renewed lease 
or agreement for the use and benefit of the- estate 
of Moti Rahman The plaintiff claims an account 


After’ 
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of the timbar or forest business of Moti Rahman 
which was carriel on by the defendants as 
administrators de son tort, and as administrators 
and as Rezsivers of the estate, and for charge of all 
elephants, oxen, buffaloes, carts and other movable 
property belonging to the estate... ... s 

Then in his prayer he asks for, inter 
alia, the following reliefs : A 

s * $ * (2) A declaration that the re- 
newed forest lease or agreement dated February 12, i 
1926 inures for the benefit of the estats of the said 
Moti Rahman and that the respondents are the 
constructive trustees thereof and hold the-same for 
the benefit of the said estate. es 7 

(3) A declaration that the timber business carried 
on in the forest area covered by the aforesaid 
lease, both prior to and after the date of the 
said lease, is a business of the said estate, and 
that the respondents have carried on and-- are 
carrying on -such business as administrators and/or 

Receivers, and/cr ccnstiuctivs trustees of the 
said estate. 3 

(4) An account of the said business as and 
from the date of the death of the said Moti 
Rahman, * * kan 

The main defence set up by the de- 
fendants-respondents are that as they took 
the new contract in their personal capa- 
city and not as administrator and ad- 
ministratrix to the estate of Moti Rahman, 
the new contract does not inure for the 
benefit of Moti Rahman’s estate; that the 
suit is barred by s.10or 11, Oivil Pro- 
cedure Code, in so far as the taking of 
accounts of the assets and business of 
Moti Rahman is concerned : that the suit 
js bad for misjoinder of causes of action 
and for multifariousness, and that the suit 
is barred by time. On these pleadings 
suitable issues were framed, and the 
learned trial Judge found against. the 
defendants-respondents on the question of 
the alleged misjoinder of the causes of ` 
action and multifariousness, and also on 
the question of res judicata. No finding 
was recorded on the question of limit- 
ation but on the question as to: whe- 
ther the contract taken by the respon- . 
dents has inured for the benefit of the 
estate of the deceased Moti Rahman the 


Judge said : 

fae as I Tage come to the conclusion that the 
contract to work the forest is given to the two 
defendants as they are the heirs of the late Moti 
Rahman, rather than as administrators, „the princi- 
ples laid down inthe case of Biss v. Biss (1) will 
apply to tha present case rather than those laid 
down in the case of Keech v. Sandford (2), for 
the Forest Dep2rtment would, I think have can- 
celled the contract given to the two defendants.” — 

‘Tn accordance with this finding the suit 


was dismiszed with costs. The plaintiff 


(1) (1903) 2 Oh. D 10; 72 L J Ob, 473; 51 W R504; 


LT 403. i z 
e (1738) Gel, Oas, 61: 3 W 4 T 8th’ Hd, 
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has therefore come up to this Court on 
appeal. Now, the main point raised for 
decision is whether or not the contract 
taken by the defendant-respondents has 
inured for the benefit of the estate of Moti 
Rahman. The learned District Judge 
went, in my opinion, wrong when he said 
-that the principle as laid down in Biss v. 
Biss (1), applied to this case rather than 
the one as laid down in Keech v. Sandford 
(2). No new principle was laid down in 
Biss v. Biss (1). On the contrary, the 
principle as laid down in Keech v. Sand- 
ford (2) was re-affirmed in Biss v. Biss (1). 
The principle laid down in Keech v. 
Sandford (2), is in the words of the learn- 
ed authors of White & Tudor's Leading 


Cases in Equity, asfollows : 

“Whereever a person clothed with a fiduciary or 
guasi-fiduciary character or position gains some 
personal advantage by availing himself of such 
character or position, & constructive trust is 
raised by Courts of Equity, such person becomes 
a constructive trustee, and the advantage gained 
must be held by him for the benefit of his cestut 


que trust,” 
in Biss v. Biss (1), Buckley, J., 


_ Now, 
who first decided the case, began his 


judgment as follows : 

“Tt is, of course, very familiar law that if a trustee 
obtains a renewal of a lease of property vested in 
him as trustee, whether by virtue of a right of 
renewal or not, he must hold the new lease for 
the benefit of his cestui que trust. The leading 
authority upon that is Keech v. Sandford (2). The 
principle is that the trustee owes it to his cestut 
que trust to obtain a renewal, if he can do so, on 
beneficial terms, and that the Court will not allow 
him to obtain a renewal upon beneficial terms for 
himself when his duty is to get it for his cestui 
que trust.” 

When the case went up on appeal, 
Collins, M. R., said in the course of his 
judgment : 

“There are, no doubt, many cases in which the 
pero of personal incapacity to retain the 

enefit iacne of law and cannot be rebutted. The 
simplest instance is that ofa trustee, as in Keech 
v. Sandford (2)." 


Romer, L. J., also said : 

“And, further, I may note here that the cases 
show that, with regard to a person obtaining a 
renewal who occupies a fiduciary position, it is con- 
trary to public policy to allow him to rebut the 
presumption that in obtaining a renewal he acted 
i the interests of all persons interested in the old 
ease.” g 

And his Lordship went on to add : 

“The cases where the person has clearly occupied 
a fiduciary position in the matter, including an 
executor, administrator, trustee, or agent, need not 
be dwelt upon, as they present no difficulty.” 


Two years later, Warrington, J., rei- 


"5. terates fhis principle in Bevan v. Webb (3), 


(3) (1905) 1 Oh. D 620; 74L J Ch. 300; 53 W R 65l; 
98 LT 298, 
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at p. 625*, by saying : ; 

“This is beyond dispute, and has not been dis- 
puted by the defendants, that if a trustee or & 
person in the position of a trustee, holding 28 part 
of his trust property a lease, takes the renewal o. 
that lease, that renewed lease is treated as & BT 
or addition to the trust property and itself forms 
part of the trust property ` see also Griffith v. Owen 
(4) and Lleyed-Jones v Clark Lloyed (5)." 


The same principle was followed in 
Ireland and held as being applicable, a8 
pointed ont by Romer, L. J., in Biss V. 
Biss (1), to the case of administrators OT 
administrators de son tort, Kelly Y. K. (6), 
Mulvany v. Dillon (T). Why, the Court of 
appeal didnot apply the principle as laid 
down in Keech v. Sandford (2), to the 
case of Biss v. Biss (1), was because of 
the special circumstances obtaining in 
that case. The facts in that case were 
that, on the death of a yearly lessee of 
certain premises, his widow, who was 
also his administratrix, applied to the 
lessor to renew the lease for the benefit of 
the estate, but the lessur refused to do 
so. Subsequently, he gave the lease to 


the deceased lessee’s son, saying that he 
gave it to him (son) as he wanted to help 
him for bis father's sake. On these facts, 
Collins, M, R., said : 


“He was not, as such, a trustee 
interested nor was he in possession. 
tratrix represented the estate and alone bad the 
right to renew ‘incident thereto, and she unques- 
tionably could renew only for the benefits of the 
estate, But is the appellant in the same category ? 
Or is he entitled to go into the fact to shew 
that he has not, in point of fact, abused his 
position, or in any sense intercepted an advantage 
coming by way of aceretion to the estate. He 
did not take under a will or a settlement with 
jnterests coming after his own, but simply got 2 
possible share upon an intestacy in case there was 
a surplus of assets over debts, Ib seems to me 
that bis obligation cannot be put higher - than 
that of any other tenant in common agaipst whom 
it would have to be established, not as a presump- 
tion of law but as an inference of fact, that he 
had abused his position. If he is not under a per- 
gonal incapacity to take a benefit, he is entitled 
to show that the renewal was not in fact an accretion 
to the original term, and that it was not until 
there had been an absolute refusal on the part 
of the lessor, and after full opportunity to the 
administratrix to procure it for the estate, 
could, that he accepted a proposal of renewal mada 
to him by the lessor. These questions cannot be 
considered or discused when the party is by his 
position debarred from keeping a personal ad- 
vantage derived directly or indirectly out of his 
fiduciary or quast-fiduciary position; but when he 

(4) (1907) 1 Oh. 195; 76 L J Oh, 92; 23 T LR 91; 
96 LT 5. 

(5) (1919) 1 Ob. 424; £8 L J Ch. 278; 63 8 J 317, 35 
TDL R273, 120 LT 578. 

6) 8 Ir. Eq. Rep. 40 


z 


3 
(7) (1810) 1 Ball & B 409; 12 R R 43, 
*Page of (1905) Ch, D,—|#d.} 


for the other 
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is not so debarred I think it becomes a question 
of fact whether that which he has received was in 
his hands an accretion to the interest of the deceased 
or whether the connection between the estate and 
the renewal had not been wholly severed by the 
action of the lessor before the appellant accepted 
a new lease.” 


On these grounds their Lordships held, 
as I have pointed out above, that the 
principle laid down in Keech v. Sandford 
(2), did not apply. If the deceased 
lessee's son had occupied a fiduciary 
Position and had thereafter obtained the 
lease, the decision of their Lordships of 
the Court of appeal would, in my opinion, 
have been quite different. The principle 
as enunciated in Keech v. Sandford (2), 
has been embodied in s. 88, Trusts Act, 
and has been followed in the case of 
Gokuldas Karsandas v. Valibai, 19 
Ind. Cas. 844 (8) It is true that 
the Trusts Act, applies only to 
Rangoon and does not apply to the 
districts, but still the principles enunciated 
therein can, in my opinion, be applied 
to cases coming from the districts: see 
ona Dasi v. Dinanath Mahish 


Now, in the present case what is alleged 
and proved, and, in fact, what cannot be 
denied, is that the defendants-respondenis 
took over the management of the estate 
of Moti Raman soon after his death, and 

later, when they had obtained letters, 
£: Negrried on its administration. Therefore 

they, in my opinion, clearly occupied a 
fiduciary position when they obtained a 
new contract from Government, and to 
use the words of Romer, L. J., it would 
clearly be contrary to public policy to 
allow them to rebut the presmption that 
in obtaining thenew agreement they acted 
in the interests of all persons interested in 
the old agreement, The new agreement 
again, to use the words of Warrington, J., 
must be treated ag a graft or addition 
to the estate of Moti Rahman. 

Further, what is clear from the cor- 


tespondence that passed between the 
defendants-respondents and the Forest 
Department and also among the off- 


cers of the said Department themselves 
is that if the defendants-respondents 
had not obtained letters of adminis- 
tration, the agreement would not have 
been executed in their favour. I do not 


(8) 19 Ind. Cas. 844; 15 Bom. L R 343 

(9} 81 Ind. Cas. 752; AI R 1924P C 34; 511 A 24; 
51 O 299: (12AM W N 152; 22 A L J 177;19LW 
349; 2 Pat. LR 96; AS MLJ 532; OO & A L R 408; 
26 Bom, LR575;LR5AP O 110; 29 0 W N 491; 
1 O WN 152@ O, 
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-propose to refer to all the correspond- 


ence that has been produced 
case. I propose to refer only to the 
following; (After referring to the cor- 
respondence, the judgment proceeded). 
It is, however, urged on behalf of the 
defendants-respondents that the cor- 
respondence that has passed between 
the officers of the Forest Department wag 
not admissible in evidence and could not 
be used as against the defendants-respon- 
dents. In support of this contention the 
learned Advocate relies on Govindrao Desh- 
mukh v. Ragho Deshmukh (10) and Said- 
unnissa Bibi v., Rugaiya Bibi (11). These 
cases do not apply to the facis of this case. 
In the first place, the defendants-respond- 
ents themselves, as pointed out by the 
trial Judge in his judgment, relied on the 
correspondence, and in the second place, 
it is admissible an being relevant, in that 
it shows in what capacity the defendants- 
respondents obtained the renewal of the 
contract. That the defendants-respondents 
themselves intended to take a renewal of 
the agreement and did, in fact, take it for 
the benefit of the estate of Moti Rahman 
is clear from the evidence of Ma The Nu 
and from the accounts filed by her and 
her grandson Ally Ahmed, as administratrix 
and administrator in Civil Miscellaneous 
Case No, 13 of 1932 of the District Court 
of Amherst. In the course of her crogs- 
examination she states: 

“After I got letters of administration and before 
I signed the new agreement with the Forest De- 


partment I was carrying on Moti Rahman's timber 
business,” 


The accounts filed in the miscellaneous 
case show that she and her grandson Ally 
Ahmed debited the estate of Moti Rahman 
with the amount which they had spent on 
the extraction of timber. 

It is, however, contended that if the de- 
fendants-respondents had obtained the 
renewal of the contract in their capacity 
as ‘administrator and administratrix, they 
would have been sodescribed in the agree- 
ment (Ex, UU), and that as Moti Rahman’s 
estate was insolvent, if was inconceivable 
that the Government would have renewed 
the contract in favour of the said estate. 
It is true that, reading the agreement 
(Ex, UU), as it stands, it looks as if the 
defendants respondents had obtained the 
renewal of the contract in their Personal 
capacity, and not as administrator and 
administratrix. But even assuming that they - 


(10) 8B 543. 
(11) 130 Ind. Cas, 201; A IR 1931 All, 307; 53 A 
428; Ind, Rul, (1931) AU, 249; (1931) A L J 170, 
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had obtained the renewal of the contract in 
their personal capacity, still it would ob- 
viously be contrary to publie policy to 
allow them toretain the benefit for them- 
selves, since it was clearly their duly to 
obtain it in the interest of all persons in- 
terested in the old agreement. That Moti 
Rahman left surviving him not only the 


defendants-respondeuts, but other heirs as- 


well is notin dispute. 

As regards the second point, it is also 
true that the Government would not have 
given a new contract to an insolvent estate, 
but the question is—Was Moti Rahman's 
estate an insolvent estate at the time of his 
death, and, if so, whether the Government 
knew of it at the time of the renewal ofthe 
contract? What the evidence on the record 
shows is that Moti Rahman was heavily 
indebted at the time of his death, and that 
he also left a considerable amount of prc- 
perties, both movable and immovable. 
Therefore, it cannot be held definitely that 
his estate was insolvent at the time of the 
renewal of the agreement, Again, even 
assuming that it was, the evidence on the 
record does not show that the Government 
knew of this fact at the time of the renewal 
of the agreement. 

For all these reasons I would hold that 
the new agreement which the defendants- 
respondents took from the Government has 
enured for the benefit of the estate cf Moti 
Rahman and that they are liable to account 
for the working of the forest for which 
they took the contract. They will be entitled 
to be reimbursed the amount properly in- 
curred by them in the working of thesaid 
forest and also entitled to get a reasonable 
remuneration for labour and skill expended 
in the mnnagement. The trial Court will 
appoint a Commissioner for the purpose. 
The judgment and decree of the lower 
Court are accordingly set aside and I pass 
a decree on the lines indicated above. The 
defendants-respondents will bear the costs 
of the plaintifl-appellant both in this Court 
and the Court below. I may note that I 
do not deal with the question of limitation 
as it has not been raised before us. 

Mackney, J.—I agree with the order 
proposed by my learned brother, Ba U, J. 
The defendants-respandents as administra- 
tors of the estate of the deceased Moti 
Rahman occupied a fiduciary position, and 
the creditors of the estate are entitled to 
look to them for payment of their dues. 
The creditors are, in fact, cestui gue 


trusts. x 
The defendants-respondents carried an 
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the business of the deceased and they took 
advantage of their position as administrators 
todo so. Although the Forest Department 
was not bound to renew the contract with 
them, it is clear that it did so actually 
because they were the administrators and 
only after being satisfied that they were 
administrators. Therefore they cannot now 
be allowed to turn round and claim that 
they are acting for their own benefit and 
in a manner which, in fact, would be ex- 
tremely detrimental to the estate.. They 
obtained and held the contract in trust for 
the estate, and so long as they are ad- 
ministrators of the estate, they cannot carry 
on the business under that contract for 
themselves. 

The position is somewhat similar to that 
in the case of In re Thomson (12). In this 
case by his will the testor, who was carrying 
onthe business of ayacht broker, appointed 
his daughter and one Wyatt and his defen- 
dant Allen, executors and trustees thereof 
and directed them to carry on his busi- 
ness after his death. After the testator's 
death, the executors, in pursuance of the 
directions contained in the will, carried 
on his business until the time came when 
the testator's tenancy of the business pre- 
mises being about to expire, they removed 
the business to other premises, a lease of 
which was shortly afterwards granted to 
the defendant alone. The defendant claim- 
ed the right to hold the lease of the new 
premises for his own benefit, to exclude 
the plaintiffs from the new premises and 
to set up and carry on on his own account 
a business similar to and in competition 
with the testator’s business. The plaintifis 
claimed a declaration that the defendant 
held the lease of the new premises as 
trustee of the estate of the testator, but, 
before the case was decided, the parties 
had come to terms. Nevertheless, for the 
purpose of deciding how the costs of the 
action ought to be apportioned it became 
necessary todetermine whether the defend- 
ant was entitled to the right which he had 
claimed. It was held that in the face of 
the claim made by the defendant to the 
benefit of the lease the plaintiffs were 
justified in bringing the action, and that, 
having regard to the special nature of the 
business of a yacht broker, which necessarily 
involved competition between every in- 
dividual broker with all the others, there 
would have been a breach by the defendant 
of his fiduciary duty towards the, beneficiaries 
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. excluded from working that 
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under the will, if he had at the date of 
the issue of the writ set up on his own 
account an independent business of a 
yacht broker in competition with the plain- 
tiffs, carrying on their testator's business. 
Although in the ‘present case the business 
was not carried onin accordance with the 
direction laid down in a will of the de- 
ceased, yet in effect the defendant-respon- 
dents were in a very similar position to 
that which they would have occupied had 


they been executors and trustees under 


a will. The contract which they obtained 
from the Forest Department necessarily 
meant that all other persons were 
l particular 
portion of the forest which Moti Rah- 
men had worked and which they were 
now able to continue to work. They 
may not deprive the estate of the benefit 
thereof. 

I agree with my learned brother's ex- 
position of the facts of the present case 
and with the reasoning which he has applied 
thereto. 

D. Order accordingly. 


MADRAS HIGH COURT . 
Appeals Against Appellate Orders Nos. 52 
and 103 of 1933 
January 25, 1935 
PANDRANG Row, J. 

T. T. K. K. KUMARA APPAN SRI- 
RANGAOHARIAR —RESPONDENT 
— APPELLANT 
VETSUS 
T.T. A.K: T. ANNAMALAI CHETTIAR 
— PETITIONER — RESPONDENT 

Executing Court—Decree for sale of property 
€ bjection in execution that property 2s inalienable 
inam—Power of Executing Court to enquire into 
question of inalienability and to refuse sale, 

Where a mortgage decree was paesed for the sale 
of certain properties andin execution the judgment- 
debtor raised the objection that the properties con- 
stituted an acharyapurusha service inam which was in- 
alienable according to Jaw and that they could not, 
therefore, be sold in execution : 

Held, thatthe executing Court had power to en- 
quire into the question whether the properties were 
inalienable and to refuse to sell the properties if 
their sale would be contrary tothe provision of law 
enacted in the public interest, : 

Held, further the fact that the question of inali- 
enability was not admitted but had to be decided on 
the evidence was immaterial. Rajah of Vizianaga- 
ram v. Dentivada Chelliah (1) and Rajah of Kala- 
hasti v. Venkatadri Rao Garu (2), referred to. 

A. against the orders of the District 
Court of Chittoor, dated October 3, 1932, 


and made in A. S. No. 89 of 1932, pre- 


ferred against the order of the Court of 
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the District Munsif of Tirupathi dated 
March 31, 1932, and made in E. P. No. 708 
of 1931, in O. S. No. 352 of 1928. 

Mr. C. S. Venkatachariar, for the Appel- 
lant. 

Messrs. K. Rajah Ayyar S. V. Venugopala- 
chari and S.A. Seshadri Iyengar, for the 
Respondent. i 

Judgment. —These are appeals from the 
decrees in two appeals preferred to the 
District Court of Chittoor namely, A. S. 
No. 203 of 1931 and 89 of 1932, dated 
October 6, 1932, and October 3, 1932, res- 
pectively, 

The question that arose for decision in 
both the appeals was one and the same, 
namely, whether certain properties’ which 
were proclaimed for sale in execution of 
two mortgage decrees could be sold in 
execution. The contention of the judg- 
ment-debtor was that the preperties con- 
stituted an acharyapurusha service inam 
which was inalienable according to law, 
and that even though the decree provided 
for the sale of the properties, the Execut- 
ing Court should not actually sell them 
because the law prohibits such sale. In one 
case, the District Munsif of Tirupatti held 
that the jndgment-debtor was not entitled 
to raise this question in the course of execu- 
tion and directed execution to proceed. 


- On appeal, the District Judge confirmed 


the order. In the other case, the Subor- 
dinate Judge of Chittoor took the contrary 
view. He held that it was open io the 
judgment-debtor to raise this objection, 
and after taking evidence he held that the 
properties were really inalienable and that 
the sale could not go on. In the appeal 
from this order the District Judge, though 
he was of opinion that if he had to decids 
whether the properties were inalienable or 
not, he should haveagreed with the Subor- 
dinate Judge, adhered to the view expressed 
by him in the other appeal, which had 
been decided. three days before, and, 
therefore, allowed the appeal with costs, 
The learned District Judge refers in parti- 
cular to the decisionsin Raja of Viztana- 
garam v. Dantivada Cheliiah (1) and Rajah 
of Kalahasti v. Venkatadri Rao Garu (2), 
but distinguishes thcse cases from the case 
kefore him on the ground that in the 
former there was no dispute about the 
inalienable nature of the pioperties brought 
to sale, as the zame was either admitted ky 


(1) 28 M 84; 14 M L 1 458, 

(2) 105 Ind. Cas, 248; 50M £97; (1927) MW N 
630; 26 L W 386; 53 MLJ 533; AIR 1927 Mad, 
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the parties or was apparent on the face of 
the record, whereas in the case before him 
it was not admitted and the decision cf the 
question required the taking of evidence. 
The decisions referred to above 
certainly binding on the learned District 
Judge, and the District Judge himself says 
with respect to the ruling in Rajah of 
Kalahasti v. Venkatadri Rao Garu (2), that 
it ‘may be accepted as good law.’ His 
view that it does not settle the point whe- 
ther a judgment-debtor is entitled in 
execution to adduce evidence to show that 
the decree is invalid and inexecutable does 
not appear tome to bea good reason for not 
giving effect to the law laid down in Rajah 
of Kalahasti v. Venkatadri Rao Garu (2). 
He draws a distinction which makes no 
difference so far as the power or the duty 
of the Executing Court is concerned. The 
Executing Court, like all Oourts has, before 
passing judicial orders, necessarily the 
power to take evidence whenever it is 
found to be necessary in order to enable 
it to pass orders. The power to take evi- 
dence cannot be denied to a Gourt which 
has jurisdiction to decide any question. 
If, as was decided in Rajah of Kalahasti v. 
Venkatadri Rao Garu (2), where the execu- 
tion of the decree would involve the infrac- 
tion of law enacted in the publie interest, 
the Executing Court has the power to decide 
whether execution should be allowed as 
directed in the decree, it follows that the 
Executing Court in order to decide this 
question whether execution should proceed 
or not has necessarily the power of taking 
such evidence as may be necessary to 
decide it. Itis obvious, moreover: that the 
question, namely, whether execution should 
proceed or not, is a question relating to the 
execution of the decree, and that such a 
question can be decided by the Execut- 
ing Court, and only by that Court. No. 
separate suit would lie for the purpose. I 
fail to see why, if the Court can decide a 
question on_ the admission of parties, it 
should lose that power to decide it simply 
because the parties do not choose to make 
any admissions and the Court has to take 
evidence for the purpose of deciding it. 
The Court’s jurisdiction can in no way be 
dependent on the point whether evidence 
has to be recorded or not. 

J am, therefore, of opinion that the learn- 
ed District Judge was not right in his view 
that in this case the Executing Court was 
not competent to decide the question simply 
because the decision of the question requir- 
ed: the taking of evidence, The decrees 
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appealed from must be set aside and the 
appeals remanded to the lower Appellate 
Court for disposal according to law after 
deciding the question whether as a matter 
of fact the properties in question are in- 
alienable according to law. The appellants 
are entitled to have their costs of these 
appeals from the respondents, only one set 
of Vakil’s fees being allowed. The costs 
in the Courts below will follow the result 
and should be provided for in the revised 
decrees of the lower Appellate Court. 
A. Order accordingly. 


—_——_ 


RANGOON HIGH COURT 
First Civil Appeal Nos. 16 and 19 of 
1934 


August 13, 1934 
Paar, O. J. AND Mya Bo, J. 
DAW TOKE——APPELLANT 
versus 
MA TIN OHN—ReEsPONDENT 

Burmese Buddhist Law—Succession—Step-daughter 
and sister—Sister tending deceased during illness and 
making arrangement for funeral—Preferential heir 


—Manugye Book X, s. 62. 

Upon a construction of s. 62 of Book X of the 
Manugye, the claim of the relative, who tends the 
deceased during his life and buries him, to succeed. 
to the property “animate and inanimate in the 
possession of the deceased”, will not prevail in 
cases where the deceased left a parent surviving him 
or anheir who stood higher than parents in the 
scale of succession. Among such heirs a step- 
daughter is included. Consequently, a sister cannot 
claim in preference to a step-daughter although the 
former tended the deceased during his illness and 
carried out the arrangements for the funeral. 

F.O. A. from a judgment, in Civil 
Regular Suit No. 626 of 1932. 

Mr. Ba Han, for the Appellant. 

Mr. Sein Tun Aung, for the Respond- 
ant. 


Page,C. J.—These appeals are dismissed. 
The dispute is between the sister and a 
step-child of the deceased, Daw E Hla. 

At the trial it was held that the claim 
of the step-child to letters of administra- 
tion must prevail. Thetwo grounds upon 
which it was contended that the sister's 
claim to letters of administration ought to 
be preferred were: (1) that by reason of 
the unfilial conduct of the respondent to- 
wards her step-mother she had lost her 
right of inheritance, and (2) that as the 
appellant had tended the deceased in her 
last illness and had carried out the arrange- 
ment for her funeral, she was entitled to 
sueceed to the estate of the deceased whe- 
ther there were any heirs of the deceased 
or not, and whatever the relationship might 


1035 

be in which such heirs stood to the 
deceased. Upon the facts disclosed in the 
evidence, in my opinion, the decision of 
the learned trial Judge on the first issue 
was right, and in the circumstances of the 
case it was a reasonable inference that 
Ma Tin Ohn had not given up filial rela- 
tionship with the deceased. 
“ As regards the second issue, it is clear 
that Daw Toke was tending the deceased, 
who was a cripple, during the last years 
of her life, and that she carried out the 
funeral ceremony. In these circumstances 
Dr. Ba Han on behalf of the appellant 
contends that under s. 62 of Book 10 of 
the Manugye, even assuming that other- 
wise Ma Tin Obn would be entitled to 
succeed, her claim must be postponed to 
that of the appellant. In my opinion 
s. 62 does not assist the appellant. The 
words “orphan relation” in s. 62, having 
regard tothe Burmese text; mean “having 
no parents.” It is enough to dispose 
of this case to hold that upcn a 
true construction of s. 62 the claim of the 
relative, who tends the deceased during 
his life and buries him, to succeed to the 
property “animate and inanimate in the 
possession of the deceased”, will not prevail 
in cases where the deceased left a parent 
surviving him or an heir who stood higher 
than parents in the scale of succession, 
Among such heirs a step-daughter is 
included. It follow, therefore, that both 
the contentions raised on behalf of the 
appellant fail, and the appeals are dis- 
missed. 

We are uf opinion that there ought to 
be no costs of the original hearing, but 
that the respondent is entitled to her 
costs of the appeals, five gold mohurs in 
all. The result is that the decree in each 
case will pro tanto be varied; in other res- 
pects it will be confirmed. 

Mya Bu, J,— I agree. 

N, Appeal dismissed. 
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MADRAS HIGH COURT 
Letters Patent Appeals Nos. 45, 46 and 47 
of 1931 
January 16, 1935 
BsasLey, C. J, AND CORNISH, J. 
Sree Rajah VENKATA RENGIAH 
APPA RAO BAHADUR AND ANOTHER 
~——APPELLANTS 
versus 
Tue SECRETARY or STATE vor INDIA 
IN COUNCIL AND orners—REsPONDENTS. 
Civil Procedure Code (Act Vof 1908), s. 80, 
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O.VII, r. 11 (d)—Suit against Sécretary of State— 
Suit by two plaintiffs—Notice given by one alone— 
Maintainability of suit—Whole suit, whether bad. 

The provisions of s. 80, Civil Procedure Oode, 
are mandatory and must be strictly complied with, 
and where there are more plaintiffs than one claim- 
ing relief, allofthem must give the notice provided 
for in that section. 

Where a suit against the Secretary of State for 
India was brought by two plaintiffs and it appeared 
that one of them alone had given notice under s, 80, 
Ciyil Procedure Code :` 

Held, that the suit was not maintainable, and even 
the plaintiff who had given the notice could not 
proceed with the suit as his relief could not be 
severed from that of the other plaintiff. Bhagchand 
Dagdusa Gujrathi v. Secretary of State for India 
(1) and Raghubans Puri v. Jyoti Swarupa (2), refer- 
red to. 

L. P. A. against the judgment of Mr. 
Justice Sundaram Chetty, dated September 
1, 1930, and passed in Second Appeals Nos. 
317, 318 and 319 of 1927 preferred against 
the decrees of the Court of the Subordi- 


nate Judge oi Ellore in Appeal Suits 
Nos. 35 39 and 40of 1925, respectively, 


preferred against theorders of the Court 
of the Additional District Munsif of Ellore, 
dated December 22, 1924, and made in 
O. S. Nos, 124, 125 and 119 of 1924 on 
its file. 


` Messrs. M, Venkatarayaliah and M. Appa 
Rao, for the Appellant. 

The Government Pleader and Mr. K. 
Kameswara Rao, for the Respondents. 

Beasley, C. J.—This is a Letters Patent 
appeal from a judgment of Sundaram 
Chetty, J., in sencond appeal. The suit 
was one against the Secretary of State for 
India in Oouncil as the first defendant 
and some other defendants in possession 
of the suit lands in order to establish the 
plaintiffs’ right to resume the suit inams 
and for a declaration that the first defen- 
dant had no right to enfranchise these 
inams and also for the recevery of posses- 
sion of the lands ejecting the defendants 
therefrom. There were two plaintiffs. The 
first plaintiff had sold the suit village to 
the second plaintiff and under the con- 
tract of sale the second plaintiff had been 
put in possession of village also. The 
Courts below rejected the plaint under 
O. VII,r. 11, Civil Procedure Code on the 
ground that notice under s. 80, Civil 
Procedure Code was not given ‘by the 
second plaintiff, tothe first defendant in 
the manner required by that section. The 
notice -in question which is Ek.” 1 and 
which is dated July 22,1921, isa notice 
sent by the first plaintiff only to the 
Governmentin compliance with the pro- 
visions ofs. 80, Civil Procedure Code, 
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The question before us is and before all 
the” lower Courts was whether the suit 
which is brought by two plaintiffs is 
maintainable when the notice required by 
s. 80, Civil Procedure Code was given 
by the first plaintiff only in other worde, 
whether such a notice can be deemed to 
be. a sufficient compliance with the re- 
quisites of s. 80, Civil Procedure Code. 
Section €0, Civil Procedure Code, reads as 
follows : 

“No suit shall be instituted against the Secretary of 
State for India in Council or against a public officer 
in respect of any act purporting to be done by such 
public officer in his official capacity, until the ex- 
piration of two months next after notice in writing 
has been inthe case ofthe Secretary of State in 
Council], delivered to or left atthe office ofa Sec- 
retary tothe Local Government or the Collector 
of the District, and in the case of a public officer, 
delivered to him or left at his office stating the 
cause of action, the name, description and’ place of. 
residence of the plaintiff and relief which he claims 
and the plaint shall contain a statement that such 
notice has been so delivered or left." 

Until the decision in Bhagchand Dagdusa 
Gujrathi v. Secretary of State for India (1), 
there was a difference of opinion between 
the Indian High Courts upon the question 
whether it is necessary that a strict con- 
struction of s.80, Civil Procedure Code, 
should be given toit. Sundaram Chelty, 
J., is oftheview that that decision clearly 
lays down that that section must be strictly 
complied with and admits of no liberal 
meaning being given to it. At p.747* it 
is observed by their Lordships of the 
Privy Council : 

“The Act albeit a Procedure Code must be read 
in accordance with the natural meaning of its 
words, Section 8Jis express, explicit and mandatory 
and it admits of no implications or exceptions,” 

Later on it is stated : 

“To argue, asthe appellants did that the plaintifis 
-had a right urgently calling for a remedy while 
s. 80, is mere procedure is fallacious for s. E0 
imposes a statutory and unqualified obligation upon 
the Court,” 7 , 

It is quite true that in that case their 
Lordships were not considering the same 
state of facts as we have here. What they 
` had to consider there was whether the suit 
which was before them was one which 
could be said to be a suit within the 
meaning ofs. 80, Civil Procedure Code. I 
am of opinion that the observations to 
which reference has already been made 
are applicable to everything and every 
condition contained in that section and 
that the section means that where there are 

(1) 104e Ind, Oas, 257; 51 B 725; 53 MLJBI;A 
IR 1927 P 0176; 25 AL J 641; 29 Bom, LR 1227; 
(1927) MW N 56l; 46C LJ 76; 1 Luck, Cas, 291; 
82 OW N61; 26L W 809; 54 I A 338 (P 0), 5 
kadi PE eR AAS a aa BA <p Aa AA ARANG eee A NGANG 
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more plaintiffs 
those plaintiffs are required to give the 
notice provided for in that section. I agree 
with the view taken by Sundaram Chetty, 
J., that there has not been inthis case a 
strict compliance with the mandatory 
provisions of s. 80, Civil Procedure Code, 
the suit having been filed by two plaintiffs 
and only one of them having given the 
statutory notice. Thatin my view disposes 
of the first argument placed before us. 

The second contention put before us is 
that although with regard to the second 


plaintiff there has been a non-sompliance™ 


by him withs. 80, Civil Procedure Code, 
in that he has not given tha statutory 
notice nevertheless the first plaintiff who 
has complied with the requisites ofs. 80, 
can proceed with ths suit. Sundaram 
Chetty, J, held that s. 80, not having 
been complied with, the first plaintiff's 


relief could not be severed from that of * 


the second plaintiff,in other words, the 
whole suit was bad and that the plaint 
must be rejected. He relied upon Raghu- 
bans Puri v. Jyoti Swarupa (2), and upon 
O. VII, r. 11 (d), Civil Procedure Oode 
which says: 
“thatthe plaint shall be rejected in the following 
C4S9S.e0.4 . (£) Where the suit appears from the 
statement inthe plaint to be barred by any law.” 
That provision rejects the whole plaint 
and not any particular part of ths plaint. 
I agree withthe veiw taken by Sundaram 
Chetty, J.,upon this part of the case also. 
It follows that this Letters Patent Appeal 
must be dismissed with costsof the first 
respondent only, Latters Patent Appeals 
Nos. 46 and 47 o0f1931 are also dismissed 
with costs of the first respondent. 
Cornish, J.—I agree. 
A. f Appeal dismissed. 
(2) 29 A 325; A W N 1907, 68. 





RANGOON HIGH COURT 
_ _ Special Bench 
Civil Reference No. 8 of 1934 
July 16, 1934 
Page, C. J., Mya Bo AND Maoxney, JJ. 
COMMISSIONER or INCOME TAX, 
BURMA 
versus 
V. 5. A. R. FurRM— ASSESSEE 

Income Tar Act (XI of 1922),s. 66—Seope of— 
Duty of Commissioner to set out specifically the pars 
ticular point of law—Scheme of the Act. 

Under the Income Tax Act, it is the duty of the 
Commissioner in a case stated to set out specifical- 
ly the particular point of law upon which ib is 
sought toobtaina determination from the High 


than one claiming relief, . 


hb 
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Court. The High Court will not.take upon itself 
the burden of investigating the facts for the purpose 
of finding out whether under any section of the Act 
a point of law could be extracted therefrom, and 
then determining it. They will decline to answer 
a question which in effect will amount toa general 
appeal from the income-tax authorities, 

Mr. A. Eggar, for the Crown. 

Mr. K.C. Bose, for the Assessee. 

Page, C. J.—The question propounded 
is: ; 
“whether on the facts of this case the sum of 


S Rs. 23,373 was rightly included in the assessment.” 


~ 


a 


We are not disposed to answer a ques- 
tion framed in this general way. The 
question does not state under what pro- 
visions of the Act or upon what footing it 
is claimed that the sum is assessable to 
income-tax. If wə were to consent to go 
into the matter in such circumstances the 
Court would be flooded with applications 
in which, without setting out a point of law, 
the Court would be invited to;determine gene- 
rally whether the conclusions of the income- 
tax authorities were corrector not. In other 
words the Court would take upon itself the 
burden of investigating the facts for the 
purpose of finding out whether under any 
section of the Acta point of law could be 
extracted therefrom, and then determining 
it, That is not the-scheme of the Act, and 
we decline to answer a question which in 
effect would amount to a general appeal 
from the income-tax authorities. Itis the 
duty of the Commissioner in a case stated 
to set out specifically the particular point 
of law upon which it is sought to obtain a 
determination from the High’Court. In the 
present case that hasnot been done. Let 
the proceedings be returned in order that 
the Commissioner may have an opportunity 
to state a case and refer the -particular 
question of law which in his opinion has 
arisen. 

Mya Bu, J.— I agree. 

Mackney, J.—I agree. 

N. Proceedings returned. 





MADRAS HIGH COURT 
Appeal Against Order No. 428 of 1932 
January 23, 1933 . 

PanpRANG Row, J. : 
THANGATUR SUBBARAYUDU— 
DEFENDANT— APPELLANT 
versus 
NIGHANAMETLA SUBBARAYUDU 
AND ANOTHER— PLAINTIFFS— RESPONDENTS 

Promissory note—Note in favour of A awarded to 
B on partition—Absence of. endorsement by B—A's 
right to sue as transferee, | 

Where in. a partition between A and B by arbi- 
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trators a promissory ħoie executed in favour of B was 
allotted to A’s share and was -handed over to A and 
the award further contained a provision that B 
should endorse and hand over the ncte to the plaint- 


111: 

Held, that the award itself operated asa transfer 
of the note from B to A and A was entitled as the 
owner of the note to maintain a suit: on it even 
without an endorsement by B. NIH 

A. against an order of the District Court 
of Cuddapah, dated April 4, 1932, and made 
in A. S. No. 94 of 1931, O. 8. No. 119 of 1931, 
District Munsif's Court, Prodattur. 

Mr. T. M. Krishnaswami Ayyer, for the 
Appellants 

Mr. T. K. Sreeniwasathathachari, 
the Respondent. 


Judgment.—This is an appeal from the 
order of the District Judge of Cuddapah 
dated April 4, 1932, on an appeal from the 
decree of the District Munsif of Prodattur 
dated August 12, 1931, dismissing the Suit 
(No. 119 of 1931) instituled by one Subba- 
rayudu for recovery of the amount due on 
a promissory note executed by the Ist 
defendent in favour of the 2nd defendant. 

The 2nd defendant is the adoptive mother 
of the plaintiff. Disputes arose between them 
sometime after the promissory note was exe- 
cuted in favour of the 2nd defendant and the 
disputes were referred to certain arbitrators 
in January 1930. The arbitrators delivered 
an award in September 1930, and the 
award was subsequently registered in the 
same month by the District Registrar of 


for 


*-Cuddapah. It may also be stated in this 


connection that the suit promissory note 
was actually delivered tothe plaintiff by the 
arbitrators, because under ihe award this 
promissory note as well as certain other 
outstandings were allotted to the plaintifi’s 
share in the partition made by the arbitra- 
tors. On October 17, 1930, the plaintiff sent 
a registered notice to the Ist defendant 
demanding payment of the amount due 
on.the promissory note, to which the Ist 
defendant sent a reply stating that he had 
already paid on October 17, which happens 
to be the very date on which the registered 
notice was sent, a sum of Rs. 1,500 to the 
2nd defendant. ‘The plaintifi’s case was that 
the Ist defendant was aware of the award 
even before he sent the registered notice 
that the payment of Rs. 1,500 pleaded by 
bim was not true and that both the defend- 
ants had colluded together in order to cause 
loss to the plaintiff. The 2nd defendant < 
was impleaded on the further ground that 
there was a provision in the award where- 
by he was liable to make good any loss 
which the plaintif might sustain, if she 
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failed to endorse the promissory note in 
favour of the plaintiff. It appears from 
the writlen statement of the 2nd defendant 
that a suit had been filed by the plaintiff 
in 1930 in the District Court of Cuddapah, 
namely O. S. No.4 of 1930, in which the 
validity of the award was disputed by the 
2nd defendant, the suit being based on the 
awerd. Of course the question whether the 
award is valid or not has to be decided in 
that suit, but for the purpose of the present 
appeal it must be assumed that the award 
is valid. The District Munsif framed two 
preliminary issues, the first being whether 
the suit is maintainable in the absence of 
an endorsement on the promissory note in 
favour of the plaintiff, and the second being 
whether the suit is not bad for misjoinder 
of defendants and of the causes of action. 
The first preliminary issue was found 
against the plaintiff, though the 2nd issue 
was found in his favour, and asa result of 
the finding on the first issue to the effect 
that the suit is not maintainable in the 
absence of an endorsement, the suit was 
dismissed by the District Munsif with 
costs. On appeal the District Judge dis- 
agreed with the view taken by the District 
Munsif on the preliminary point of the 
maintainability ofthe suit, and was of 


opinion that the suit was maintainable in 


the absence of an endorsenment. He accord- 
ingly reversed the decree of the lower Court 
and remanded the suit to the lower Court 
for disposal according to law. The present 
appéal,is from this order of remand, 

The only point raised in the present appeal 
therefore is whether the suit is maintainable 
in the absence of an endosement thereof 
in favour of the plaintiff. The learned 
District Judge has given very good reasons 
in support of his conclusion and I have no 
hesitation in concurring in his view. The 
award which is relied upon by the plaintiff 
operated in my opinion as a transfer 
inter alia of the suit promissory note from 
the 2nd defendant, the payee mentioned 
therein, tothe plaintiff. ‘Che further pro- 
vision in the award that the 2nd defend- 
ant was to endorse and hand over the pro- 
missory note in ths name of the plaintiff 
in order that there may be no obstacle to 
the plaintiff's realising the amount due 
under the same, does not operate so as to 
make the transfer conditional on such 
* endorsement or postpone the effect of the 


transfer till such endorsement is ac- 
utaily made. This povision is in 
my opinion an additional and a fur- 
ther provision made with the object 
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mentioned therein, namely in order to 
facilitate the collection of the amount due 
under the promissory note by the plaintiff 
and to give him a further right to claim 
indemenity from the 2nd defendant for any 
loss which he might sustain by reason of 
the failure of the 2nd defendant to endorse 
the note in his favour. There can be no 
doubt that the effect of the award, which 
allotted the suit promissory note among 
other things to the share of the plaintiff, 
was to transfer the property in the suit 
promissory note to the plaintiff, and the 
plaintiff is therefore entitled as the owner 
to maintain the suit on the promissory. note. 
It is not necessary to refer to any of the 
decisions quoted during the argument in 
this appeal, except perhaps to the one that 
is reported in Amir Bibi v. Arokiam (1) 
which deals specifially with effect of an 
award. 

I therefore find that the suit is maintain- 
able in the absence of an endorsement. It 
follows therefore that the order appealed 
from is right and that this appeal must 
fail. It is accordingly dismissed with 
costs. 


A. Appeal dismissed. 
(1) 45 Ind. Cas. 813; 34 M. L.J. 184. 


RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 85 of 1933 
August 8, 1934 

Paez, CO. J. AND Mya Bu, J. >> 
A. K. R. M. M. C. T. CHETTYAR Freu— 
APPELLANT | 
VETSUS 
S. P. DAYABHOY & SONS AND OTHERS— 


RESPONDENTS 

Insolvency—Parinership—Dissolutton—Debt due to 
one partner out of partnership assets—Insolvency 
of other partners—Death of the creditor partner— 
Other creditors of partnership applying for expung- 
ing. of proof of debts due to deceased partner— 
Relief, if can be granted, g 

A business was carried on by three partners, 
and the partnership was dissolved. A large sum of 
money, exceeding two lakhs ofrupees, was held to 
be due tooneof the partners, M, out of the partner- 
ship assets, In the partnership suit it was found 
that the partnership had been dissolved. After the 
partnership suit had been instituted, two of the 
partners were adjudicated insolvent, and by an 
arrangement between the solvent partner M and the 
Official Assignee of the estate of the two 
partners, theassetsof the partnership in Burmaand 
in the Madras Presidency were realized, and one- 


third thereof was handed over to the representatives -. 


of M who meanwhile had died. M’s representatives 
tendered proof ofa debt due to the deceased part- 
ner. One ofthe creditors in the insolvency filed an’ 
application for the purpose.of obtaining an order 
expunging the proof ofthe debt by. the representa- 


insolvent, 


~ 


Ay 


1 
~ila 


Ai 
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„tives of M upon the ground that, inasmuch as the 
assets distributable inthe insolvency were part of the 
partnership assetsand M was liable as a partner to 
liquidate the-debts of the partnership, the debt of 
the representatives ofM wasa debt owing by two 
partners who were insolvent to a third partner, and 
as such was postponed until after the debts of the 
outside creditors of the partnership had been satisfi- 


ed: 
Held, that the proof of the representatives of M 
ought to be expunged. 


Mr. Kalyanwala, for the Appellant. 

Messrs, Doctor and Anklesaria, for the 
Respondents, 

Page, C. J.—In this case a business was 
carried on by three partners, and the 
partnersbip was dissolved. A large sum 
of money, exceeding two lakhs of rupees, was 
held to be due to oné of 'the partners, 
Musafer, out of the partnership assets in 
the present suit, in which it was found that 
the partnership had been dissolved. After 
the partnership suit had been instituted 
two of the partners were adjudicated insol- 
vent, and by an arrangement between the 
solvent partner Musafer and the 
‘Official Assignee of the estate ofthe two 
insolvent partners the assets of the part- 
nership in Burma and in the Madras Pre- 
sidency were realized, and one-third thereof 
was handed over tothe representatives of 
Musafer who meanwhile had died. : 

Now, all the assets in the insolvency 
distributable by the Official Assignee were 
partnership assets which had belonged to 
the firm, and the representatives of Musafer 
who obtained a final decree in the 
partnership suit on December 7, 1931, 
thetéafter tendered a proof in the insolvency 
for a debt of Rs. 2,30,130,5-3, the third of the 
partnership assets which they had received 
realizing only about Rs. 25,000. Now the 
first respondent had obtained two dscrees 
against the three partners jointly and 
severally, and on December 17, 1932, 
sought to attach by way of a prohibitory 
order- issued to the Official Assignee a 
dividend of Rs. 20,920-15-0 which was 
about to be paid to the representatives of 
Musafer in respect of their claim in the 
insolvency to which I have referred. On 
December 22, 1932, the debt of the re- 
presentative of Musafer was admitted and 
on January 10, 1933, the Official Assignee, 
pursuant to the order of the executing 
Court, paid the dividend of Rs, 20,920-15-J 


into the Court which was executing the 


decrees in favour of the first respondent. 
That sum the first respondent as the 
judgment-creditor in the execution proceed- 
ings withdrew. Ths second respondent, 


who is also a creditor of the estate of 


~~. à 
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Musafer, claims. rateable distribution 
with the first respondent of this’ sum of 
Rs. 20,920-15-0. 

The application out of which the present 
appeal arises was filed by one of the 
creditors in the insolvency for the purpose 


` of obtaining an order expunging the proof 


of the debt by the representatives of Musafer 
upon the ground that, inasmuch as the 
assets distributable in the insolvency were 
part of the partnership assets and Musafer 
was liable as a partner to liquidate the 
debts of the partnership, the debt of the 
representatives, of Musafer was a debt 
owing by two partners who were insolvent 
to athird partner, and as such was post- 
poned until after the debts cf the outside 
creditors of the partnership had been 
satisfied. The learned Judge in insolvency 
dismissed the application as he was of 
opinion that the representatives of Musafer 
were in the position of outside creditors in 


‘the insolvency, the insolvency being not 
‘of the firm as such, but' of two’ persons who 


were partners in the firm. With all due 
respect, in my opinion, this case is covered 
by the decision of the House of Lords in 
John Nanson and John Dixon v. William 
Bonnallie Gordon (1), at p. 202*, in which 
the facts were similar to those in the 
present case, Lord Cairns in his speech 
observed: s 

“The continuing partnere, as I have said, be- 
came bankrupt. But before they became bankrupt 
Dixon himself died, and his estate came to be 
administered in the Court of Ohancery, and is now 
being administered there. A large amount of debt 
which existed against the firm at the time when 
Dixon died, is still unpaid, and the creditors enti- 
tled to these debts have proved those debts in the 
administration in the Court of Ohancery. Now 
these debts of course have to be paid by the 
estate of Dixon, but they are also debts in the 
bankruptcy against the continuing partners, and 
there being no joint estate, that is to say, no joint 
estate belonging to the firm as it was originally 
constituted, these debts will have to be paid out 
of the only estate in the bankruptcy, namely, the 
joint estate of those who were partners at’ the 
time of the bankruptcy. Your Lordships have 
therefore a case in which the estate of the deceased 
partner -Dixon is liable to pay to these creditors 
that I have mentioned the amount of their debts, 
and those creditors are at the same time entitled 
to come upon the fund in bankruptcy. to have 
their debts paid out of that fund; and just iu 
proportion as the estate of the deceased, Dixon, 
will carry away a portion of that fuud for the 
payment of the debt duc to him, in that pru- 
portion the fund which would be available for tha 
payment of those creditors in the bankruptey wall. 
be lessened.” , i 

In my opinion the facts of this °cise 
bring it within the principles laid down. 
_() 0876) 1 A O 195. i 

“Page of (1576) 1 A O,—[ Bd] 
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in John Nanson and John Dixon v. 
William Bonnallie Gordon (1), and as at 
present advised I am of opinion that the 
proof of the representatives of Musafer ought 
to be expunged. It is not necessary, indeed it 
would not be proper, in my opinion for the 
Court at this stage to express a final opi- 
nion upon that issue, because it may be 
that the appeal will not finally be deter- 
mined by the same Divisional Bench, 
Assuming, however, for the purpose in hand 
that the appellant is entitled to an order 
expunging the proof of the debt lodged 
by the representatives of Musafer the 
second form of relief ‘claimed by the 
appellant arises for consideratien, namely: 

“that respondent No. 1 be ordered to return and 
deposit’ in Court the ‘sum of Rs. 20,920-15-6 
‘wrongfully taken by them in Civil Execution 
Nos. 527 and 528 of 1932.” 

Having regard to the view taken by the 
learned Judge in insolvency it became 


unnecessary for him to consider or de- 


termine this issue; but as we are of opi- 
nion prima facie that the proof of the 
representatives of Musafer ought to be 
‘expunged, before the. Appellate Court can 
‘be in a position finally to dispose of the 
appeal, it is necessary that the second issue 
should be tried. 
_ In these circumstances the proper order, 
in my opinion, is that the proceedings be 
returned to the Court in insolvency for 
that issue to be tried, and for the finding 
upon. that -issue to be returned to this 
Court. When that has been done the 
Appellate Court will be in a position to 
dispose of the appeal as a whole. The 
costs are reserved. 
Mya Bu, J.—I agree. 
N. Order accordingly. 





PATNA HIGH COURT 
Second Civil Appeals Nos. 1380 and 
1381 of 1932 
December 6, 1934 
$ i JAMES, J, 
KISHORI LAL SINHA AND OTHERS— 
DEFENDANTS—A PPELLANTS 
a8 versus i 
SANT PRATAP SINGH AND ANGTHER 
‘ —-PLAINTIFFS—RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss, 32, 35— 
Enhancement of rent—Rent resembling rack-rent or 
not leaving considerable margin of profit for raiyat 
Enhancement, uf can be made—S, 35, if a safeguard 
against results following upon application of s. 32 to 
Pee erie regarded as the basi j 
underlying s. 32, Bengal Tenancy = te, hie Ge 
pot itis to be regarded as a means of preserying in 
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a more,or less constant condition the landlord's share 
of the produce, it is manifest that the application of 
the rules would be neither fair nor equitable in 
present conditions, when applied to any rent which 
does not leave a considerable margin of profit for 
the raiyat. Courts should, on the strict application 
of the rules, be requiring the raiyat to pay more 
rent, because he may have realised profit from higher 
prices ten years before the suit and fourteen years 
ago, although the prices which have been prevail- 
ing from the date of the suit areless than half of 
the prices on which the rent is to be assessed ; 60 
that the raiyat, faced with conditions in which pay- 
ment of his existing rent will be difficult, is to be 


required to pay more. 
The provisions of s. 35, Bengal Tenancy Act, pro- 


vide that no enhancement shall be allowed if it is 


not fair and equitable. . 
(Held, that no enhancement should be allowed in 


the cases. | 


S.C. A. against the decision of the Sub- 
Judge, Patna, dated June 13, 1933. 

Mr. Rajeshwari Prasad, for the Appel- 
lants. 

Mr. B.C. Sinha, for the Respondents. 

Judgment.—These are two second ap- 
peals from the decree of the Subordinate 
Judge of Patna enhancing the appellants’ 
‘rent under s. 32, Bengal Tenancy Act. In 
Appeal No. 1380 the rent has been en- 
hanced by two annas in the rupeeand in 
Appeal No. 1381 by three annas, In Appeal 
No. 1380 a portion ofthe tenant’s holding 
amounting to nearly one-sixth of the whole, 
has become sandy and has thus deteriorat- 
ed and for both cases the finding of the 
lower Appellate Court is that irrigation 
works have not been well maintained 
though not so badly as to warrant refusal 
of the prayer for enhancement of rent, The 
lower Appellate Court has mentioned 
the prevailing economic depression, but 
has given no effect under e. 39 to his 
consideration of it. Whatever we may 
regard asthe basic principles underlying 
8, 32, Beagal Tenancy Act whether or not 
it is to be regarded as a means of pre- 
serving ina more or less constant condi- 
tion the landlord’s share of the produce, it 
is manifest that the application of the 
rules should beneither fair nor equitable 
in present conditions when applied to any 
rent which does not leave a considerable 
margin of profit for the raiyat. In the 
present case existing rents were high on 
the standards ofthe earlier of the decen- 
nial periods taken by the Courts below 
for purposes of comparison and it is ims 
possible when we are applying the rule 
laid down ins. 35, Bengal Tenancy Act, 
and in doing it serutinising the lists 
prepared under s, 89, to ignore the story 
which these lists tell of the conditions 
under which the enhanced rents would 
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of thesecond decennial period taken in the 
present case, prevailing prices have been 
as low as the lowest in the first decennial 
period. We shouldon the strict applica- 
tion of the rules ke requiring the raiyat 
to pay more rent, because he may have 
- realised profit from higher prices ten years 
before the suit and fourteen years ago: 
although the prices which have been 
prevailing from the date of the suit are 
less than half ofthe prices on which the 
rent isto be assessed so that the raiyat 
faced with conditions in which payment 
of his existing rent will be difficult is to 
be required topay more. Civil Courts are 
saved from the necessity of applying the 
law in this absurd fashion by the pro- 
visions of s. 35, Bengal Tenancy Act, 


which provide that no enhancement shall . 


be allowed if it isnot fair and equitable. 
This provision must be treated as affording 
a safeguard against such results as would 
follow from applying in present conditions 
the strict provisions of s. 32, merely 
because the prices between 1920-1929 
happen to have been very high. I con- 
sider that noenhancement should be al- 
lowed in these cases and I allow both 
these appeals. 

The decrees of the lower Appellate 
Court will be set aside and the suits will 
be dismissed. Each party may bear his 
own costs throughout. > 

D. Appeal allowed. 


—— ee 


BOMBAY HIGH COURT 
Second Civil Appeal No. 647 of 1950 
July 30, 1934 : 
Morpny AND SEN, JJ. 
DALUCHAND VELJI GUJAR— 
APPELLANT 
versus 
SHANTI SARASHI—RESPONDENT 


Custom —Khot—Tenant in village Sanji, in Kolaba 
District alienating his interest— Permission of khot, if 
required —Landlord and tenant — Khot — Estoppel — 
Receipt of rent from alienee by khot —- Estoppel, if 
arises—Relation between khot and his tenant, whether 
that of landlord and tenant—Suit to impeach aliena- 
tion—Limitation Act (IX of 1908), Sch 1, Arts. 139, 
146, 144, 

There exists in the village of Sangi in the Kolaba 
District acustom by which a tenant of khotiland 
can alienate his interest without the consent of the 
khot. 

[Case-law referred tv.] 

Where a khot accepts “dhara” and “faida” from 
the alienee of his tenant, he is, by such acceptance, 
precluded from disputing the alionation and forfeiting 
the holding on the ground that the alienation was 
without his consent, 
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haveto be paid. Ever since the last year - 
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The khoti land in dispute was 
tenant in 1887 without the consent of the khot. In 
1909 the plaintiff became the managing khot and 
accepted “dhara” and “faida? from the alienee, 
The alienee was shown asa tenant in 1916 in the 
Record of Rights. In 1927, the plaintiff broughta 
suit impeaching the alienation: ; 

Held, that the suit was barred by limitation. Article 
139, didnot apply, for the relation between the khot 
and his tenant was not strictly that of a landlord and 
tenant, since the khof is not a landlord, but in 
theory,at any rate, afarmer of the land revénue. 
The starting point of limitation in this case, if 
Art l43applied would be the date of the salein 
1887, and that would make the suif long time-barred. 
Under Art. 144, time would begin to run from the 
point when the possession of the defendants became 
adverse to the plaintiff, when the latter was fixed 
with the knowledge of alienation about the year 
1909, and considered in this way also the suit 
would be barred R P 

S.C. A. from a decision ofthe Assistant 
Judge, Thana, in Appeal No. 431 of 1928. 

Mr. G. B. Chitale, for the Appellant. 

Mr. B.G. Rao, for the Respondent. 


Judgment.—This is a second appeal 


against the decision of the Assistant Judge 
of Thana confirming the 


dismissing the plaintiffs suit. 
brought in the character of a “khot” owning 
a two anna takshim in the village of Sangi, 
against the two defendants, one of whom is 
the descendant of ths original purchaser 
ofa “khoti” holding and the 
descendant of the original vendor, The 
holding in question was sold by its original 


alienated by the ~ 


decree of the - 
’ Second Class Subordinate Judge at Rohna 
This was, 


other the - 


owner in 1887, and the plaintiff's case was . 


that this being a breach of the condition 
of inalienability which attaches to such 
khoti holdings, he is entitled to recover 
possession from the purchaser. 
plea in defence was that there exists in 


The main - 


this village a custom by which such. 


holdings are alienable, without the consent 
of the khot being obtained. 

The other points which have been 
decided by the Courts below were limita- 
tion, and a question of estoppel against 
the plaintiff, because he has waived his 
right to resume the land and condoned the 
breach of the condition as to not transferr- 
ing by accepting “dhara” and “faida” 
from the purchasers from the original 
tenants. Both the Couris have found that, 
the custom pleaded by the defendants ha; 
been established. They have also found 
that the suit is within limitation, and 


that the plaintiff’s contention that forfeiture. 


ofthe holding has been incurred is, ons 
which heis estopped from making becausa. 
of his conduct since the time of tha 
transfer. The plaintiff's position as to this 


. question of custom is somewhat difficult. 


940. 
for“ im another suit in which the facts were 
very #imilar, and his position was on the 
other side of the record as defendant, he 
had pleaded: that the custcm which is 
now ‘pleaded against him existed in the 
village,as to the takshim owned by bis then 
opponent. “Be that as it may, the learned 
Pleader for the appellant has, in the first 
place, relied on Palaniappa Chetty v. 
Deivasikamony Pandara (1), which 
formulates ‘the principle that questions of 
custom such as the ae which arises here, 
are one of mixed law and facts; also on 
s. 380f Act I of 1865, which provides that 
the “rent paid by khoti tenants can te 
restricted, . but that their right to 
alienate their holdings shall not te 
affected by. that Act, provided that 
no custom to the. contrary existed in ‘that 
particular village. Mr, Chitale has also 
referred to the Khoti Act, but that does not, 
in fact, apply to the Kolaba District, with 
which we are now concerned. For 
precedents he has relied on Hari Ganu 
Bhagade v. Gangadkar Vithal Gulavni (2), 
which lays down the general rule that in 
the Kolaba District, khkcti tenants cannot 
transfer their holdings without the khot’s 
permission, and Gopal Anant Bhavat v. 
Bhagirthi Gopal Gokhale (3), in which case 
jt? was held that the general rule applied 
to:the Kolaba District as a whole, a doubt 
having arisen asto whether this was so or 
not. HBe next relied on Purshottam Khushal 
Shet Gujar v. Gampati Gopal (4), which 
also holds that the presumption in 


permission is necessary to an alienation 
by a khoti ‘tenant. This. -case also 
discusses .the question of custom. The 
héad-note says that ihe onus of proving 
that there isa custom of umrestricted 
alienation of such lands is. on him who 


asserts it-and Fawcett, J., has remarked 


that -where the “custcin is recent in its 
existence this may ke enough to allow of 


‘the inference that the custom is ancient in- 


origin. Madgavkar, J., on the other hand, 
held inthe sense that what it was necessary 
to‘prove, was the ‘existence of the custcm 
at:the date of the euit. 

‘Next comes the case of Ratilal v. 


4 
W Ntog; 32 M L J 565; JOAL J 390;£50 
499: (1917) M WN 459; 6 L W 101;2PLW); 
L T489 (P O.) ; e 
, (2) 37 Ind. Cas, 259; 18 Bom..L R 446. 
. (8), 46 Ind, Cas-€68; 20 Bom. L R 681. 
” (4) 988. Ind, Cas, 724; 
A +R1926 Bom, 410, © - -- 


40.Jad. Cos, 981; 44 1A 147; 19 Bom. LR 462; 


DALWOHAND TELJI v. SHANTI saRasut.(BOM.) < - 


Motilal (5), which. has- keen’ ciled to show | 
that in order to succeed ona question of , 
“custom those who put forward the conten- . 
_tion must show that itis ancient, invari- 

circum- ; 
‘stances of the particular case. The custom `; 
been discussed by both the : 


-eustom of transfer without the leave 
-the khot prevailed in the village, any sub- 
-Sequent sales may have been influenced by 
: that declaration. | ii 


the. 
Kolaba District generally is that the khot’s” 


28 Bem, L R 750; £0 B 306;- 
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able and reasonable, in the 
here has è 
Courts. It appears that there were two 
cases of sales without the permission of the 
khot in 1887: Mr. 
there was only one. 


sale in the present case, which we .do not 


` 


Chita'e has contended . 
He has excluded the - 


think can be so excluded.’ ..There were ; 
otherwise 11. sales in later years until 1916 - 


There were 17 sales 


two of them were after the 


‘according to the learned District Judge. , 
in fact from 1887 - 
-without the permission of the khot. But . 
introduction of . 


the Record of Rights, which seems to have - 


been taken by the Court 
limit of enquiry, on the ground that as that 
record contained a declaration that the 


below as the. 


of. 


Tt seems. tc us, however, that the Courts - 


need not have been so strict on this point, for 
the entry in the Record of Rights must neces- 


sarily have been based on an enquiry by the , 


officer who introduced it. As against the 


instances of sales without the permission ; 


of the khot relied on by the learned Judges 


below, there is the fact that the plaintiff has , 


been unable to produce a single instance 
of a sale before which the khot’s permission 
was taken. Mr. Chitale has argued that 
it is for the other. side to prove the question 
of custom, and not for his client. But it 
seems to usthat where the other side‘has 
shown that all the sales in the village since 
1887 were without the khots permission, 
it was for his client to rebut this evidence 
by citing cases, if any, of sales, with the 
khot's permission. Another fact leading to 
the same conclusion’ is the very large area 


of land which has passed away from the. 


This fact 


hands ofthe original khatedars. 
the Courts 


has: been, noticed by both 


below, and itis obvious that much land has ` 


passed into the hands of persons who must 
have been purchasers, among whom are. 
several of the khots. On the whole, we 
think that it has been established as found 
by the Courts below that the custom of 
alienation without the ‘lot's permission has 
been established in this case. f 

The next point is one of estoppel. 

(5) 88 Ind, Cas, 891; 27 Bom. L R880; ALR 182. . 
Bom, 820, . z 5 ae 


Is the ` 


= 


3. 
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‘khot, after having accepted ‘dhara’ and 
‘faida’ from the defendants, precluded 
_from forfeiting the holding on the ground 
that he must be held tohave waived this 
right by such acceptance? The plaintiff's 
position is somewhat peculiar, for the 
purchase in question was made by the 
members of his own family, when they 
were .joint. His father. and his- uncle 
subsequently separated, but the defendant 
is his first cousin. The argument for the 
plaintiff is that he cannot be fixed witha 
knowledge of this transfer, because, since 
before the recent amendment of. 


not notice, and the khata or account of the 
tenant in the village record remained in 
the name ef the original holder, and receipts 


were issued to whoever made the payment - 
_as for the amount due from -the original < 
tenant, though by the hand of thé particular “ 


person paying it. Itseems tous inthe 


circumstances of this casé that itis very - 


hard to hold that the plaintiff had no 


‘knowledge of this parlicular transfer. It - 


was the subject of a partition among the 


«members of his own family, and he could - 


-not. but have known that it had been 
“ transferred without the khot's permission by 


its original owner to his own family, and ` 


. went by partition to his cousin. I think it 
is a presumption which the Courts have 

rightly made under s. 114, Evidence Act. © 

___ Lastly comes the question of limitation. 

-The learned Subordinate Judge thought 


that the case would fall under Art. 139, or - 


-either Art. 143, or 144, Limitation Act. 


Both ‘Courts below: have discussed the | 
question of Art. 139, and have come to the | 


- conclusion that it- does not apply, for the 
relation. between the khot and his tenant is 
>not strictly. that of a.landlord and tenant, 
since the khot is not a landlord, but in 
theory, at any rate, a farmer of the land 
‘revenue. The starting point of limitation 
in this case, if Art.143 applies, would be 
‘the date of the sale in 1887, 
makes the suit long ‘time-barred. Under 
+ Art. 144 time would begin to run from-the 
` point when the possession of the defend- 
ants became adverse to tke’ plaintiff. 
- Though 
¿ this Article suchas in’ Art. 127, providing: 


‘for knowledge in the plaintiff “being the’ 


- “starting -point of limitation; the use of the‘ 


` word “adverse” connotes something similar,” 


- for the adverse possession has to be to the 


- knowledge of the person against -whom ‘it~ t 


the ` 
Transfer of Property Act, registration” was - 


there is no-specific provision in ` 


BIB RAM HALWAI (PATNA) “Nn 
: . e aa ae 
tions which were mentioned in’ ‘connection 
with thé pleg of- estoppel® again” come “into 
play. The plaintiff has been the manAgidg 
' khot ever since 1909, and his‘ relations with 
the defendants aad his conduct throughout, 
' fix him with a knowledge of the transaction 
in question long prior to 1916, when the 
Record of Rights finally notified the fact’in 
‘the village. We think that the appellant 
‘fails on all the three points raised in the 
appeal. We confirm the lower Court's 
` decree and dismiss the appeal with costs. — 
"te, BN Appeal dismssed. 


_ PATNA HIGH COURT i 
Civil Appeal. No. 99 of 1933 a) 
-` ` February 18, 1935 S 
i MACPHERSON AND VARMA, JJ. = 
MUNNI LAL SETH AND O0OTHERS— 
-> DEFENDANTS — ÅPPELLANTS - 
versus ` Loa 
MAHABIR RAM HALWAI= Prarntir¥ 
, — RESPONDENT ` 
Mortgage—Redemption— Simple mortgagee entering 
. upon mortgaged property as trespasser—Whether can 
be ejected by mortgagor without offering to redeem. . 
The mortgagee did not enter upon the mortgaged 
house in virtue of the mortgage, * but entered upon 
the house, purely as trespasser : Aa: i 
Held, that the mortgagee having taken possession 
“asa trespasser could be sued by the mortgagor in 
“ejectment without offering to redeem. Shaikh Hub 
Ali v: Wazir-un-nissa (1), followed. -: > ; 
C. A. from the appellate decree of the 
= Additional Sub-Judge, Hazaribagh, dated 
~ November 19, 1932. cor. 
Messrs: B.C. De and L.’ K. Chaudhuri, ` 
< for. the Appellants. ae i i 
Mr. G. P. Das, for the Respondent. 
Macpherson, J.—The plaintiff's suit 
-having been decreed by both the Courts 
below, the defendants have preferred this 
. second appeal. $ eet 2 
x: The submissions of the plaintiff were. 
- briefly as follows: His father Anhach and 
_ two uncles-Balgobird and Halkhori had. a 
- joint shop at Chatra.” First -Balgobind, 


and that” then Anhach, and finally Halkhori diéd, 


¿the two uncles without issue. His mother 


- took’ the. plaintiff, then a minor, to her 


< father’s house and on. attaining majorityhe 
„returned -to Chatra and -found that thé de- 
fendants were in wrongful possession ‘of 
his ` heuse and two. orchards which they 
refused to vacate. * The. plaintiff ‘applied 
for mutation of his name in>the sharista 
of the landlord; but his prayer Was rejected 
because the defendants were:- régi8tered 
herein.” - e TLS A 


is enjoyed, inthe ordinary acceptation. of% -: -The defences which are material “it, this 


- the-phrase, - Here’ however~the” considera- 


appeal were two; ‘the- -first:* that “HaikHori 


. 342 


. and Anhach had mortgaged the house to 
_ the defendants in 1900 and when the 
- defendants were about to sue, Halkhori, the 
survivor, asked them to free him from the 
debt by taking all his properties and 
verbally sold the house and orchards to 
them and put them in possession but died 
before he could execute the deed of sale, so 
that they had been in possession for twenty 
years as owners and the suit was barred by 
limitation. They further pleaded that if it 
should be held by the Court that they were 
not entitled to possession by virtue of right 
under the sale, they were at least mort- 
gagees in possession and the plaintiff could 
not get thas possession without paying the 
entire mortgage dues. 
The findings of fact at which the Court 
below arrived were that the defence of 
transfer of the three properties in suit by 
Halkhori in favour of the defendants in lieu 
of the mortgage debt on the house, and 
putting the defendants in possession 
accordingly, was untrue and that actually 
the defendants, after the death of Halkhori, 
wrongfully took possession of these pro- 
perties in {he absence of the minor plaintiff 
who was sole owner and his mother from 
the village. Upon these findings they held 
that in Jaw the defendants could not resist 
the plaintiff's claim for recovery of posses- 
sion of the house and still less of the 
orchards. 
In second appeal Mr. B. C. De contends 
that even onthe findings of fact the de- 
| fendants-appellants cannot be ejected, at 
least from the house, until their mortgage 
is redeemed. But consideration of all the 
cases which he has cited, appears to show 
that they are inapplicable to the circum- 
stances here found. The mortgage on the 
house was a simple mortgage repayable in 
1906. The appellants did not enter upon 
the mortgaged house in virtue of that mort- 
gage, whether with or without consent of 
the mortgagor, but entered upon the house 
and the orchards purely as trespassers. As 
regards the orchards, the trespassers could 
have no public claim to remain in posses- 
sion while the claim as to the house is in 
my judgment governed by the decision of 
their Lordships of the Judicial Committee 
in Shaikh Hub Ali v. Wazir-un-nissa (1), 
where it was held that the mortgagee having 
taken possession as a trespasser could be 
sued by the mortgagor in ejectment with- 
oute offering to redeem. 

Accordingly the present plaintiff-respon- 


(1) 28 A 49%; 331A107; 3A LJ 712: 30 
601.10 OWN 778; 1ML T 297(P O). pg 
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dent, in whose case there is no question 
of limitation, is entitled to recover posses- 
sion from the appellants who are trespassers 
not only cf the orchards which werenot mort- 
gaged, but of the house also which was 
covered by a simple mortgage now long 
barred by limitation. I would dismiss 
this appeal with costs, 

Varma, J.—I agree. 

D, Apreal dismissed. 


PEN 


LAHORE HIGH COURT 
Civil Revision Petition No. 19 of 1934 
June 15, 1934 
Acua HAIDAR, J. 
GHULAM QADAR—PLAINTIFF— 
PETITIONER 
versus 
Musammat FATEH BANO—DErenpDANtT — 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 1808), O. VJ, 
r. 17—Amendment—Defendant accepting costs on 
amendment being granted to plaintiff—Whether can 
attack amendment—Estoppel— Amendment, if can be 
allowed at late stage—Discretion of trial Court— 
When can be interfered with. h 

When amendment has been allowed subject to 
payment of costa tothe defendant who accepts the 
amount, he cannot turn round and attack the amend- 
ment, ; 

The powers of amendment under the Oivil Proce- 
dure Code, are very wide and amendments are al- 
lowed oven at very late stages if they promote the 
ends of justice. Where the trial Judge has very 
properly exercised his discretion in the matter, the 
Appellate Court should not interfere with that dis- 
cretion unless it was arbitrary and contrary to well- 
established principles. 


C. R. from the decree of the Senior Sub- 
Judge, Ferozepore, dated November 27, 
1933. 

Messrs. Shamair Chand and Qabul Chand, 
for the Petitioner. 

Mr. Nazir Ahmad, 
Party. 


Order.—This is an application in re- 
vision by the plaintiff against an order 
passed by the Senior Subordinate Judge, 
Ferozepore, on November 27, 1933. The 
plaintiff brought a suit on the basisof a 
bahi entry of Rs. 400 against the defend- 
ant on the allegation that the money had 
been advanced by him. The date of the 
bahi entry was June 23, 1929. The suit was 
originally brought on June 23, 1932. 
Various issues were framed and October 14, 
1932, was fixed for the hearing of the 
evidence. On thatdate one Bahadur Mal, 
the scribe of the entry, was examined on 
behalf of the plaintiff, He stated that 
the loan was advanced by thefather of the 


for the ‘Opposite 
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plaintiff, namely, Qamaruddin, and that the 
entry in the bahi had been written by him. 
The plaintiff closed his evidence on that 
date, and the Counsel for the defendant 
stated that he had no evidence to produce. 
On this date ihs plaintiff, however, made 
an application asking the Court to grant 
him permission io amend the plaint by 
adding that the loan was advanced by 
Qamaruddin, the father of the plaintiff, 
and that the said Qamaruddin having 
died, the plaintiff succeeded him as his 
son and heir and was, therefore, entitled 
to bring the present action on the basis 
of the bahi entry in favour of his father. 
October 17, 1932, was fixed for the reply 
by the defendant tothis application. The 
defendant’ opposed the application but 
the Court overruled the objection and 
ordered the amendment prayed for. It was 
further ordered that a sum of Rs. 8 be 
paid by the plaintiff to the defendant as 
costs of the application for amendment. 
This sum was paid by the plaintiff and 
accepted by the defendant. Novem- 
ber 28, 1932, was fixed as the date of the 
hearing when a fresh written statement 
was filed by the defendant and fresh is- 
sues were framed. One of the issues was 
whether the plaintiff could maintain ihe 
present suit without a succession certific- 


ate. On January 12, 1933, Bahadur 
Mal was again examined as a wit- 
ness on behalf of the plaintiff. The 


' plaintiff had in the meantime applied for 


the succession certificate. This certificate 
was granted tohim on March 16, 1933, and 
he filed it in Court on March 18, 1933. 
The record having been thus completed the 
trial Court decreed the plaintiff’s claim. 
The defendant went up in appeal and 
argued that the Court below was not justi- 
fied in allowing the amendment of the 
plaint at alate stage when the evidence of 
both parties had been closed. This conten- 
tion found favour with the Judge of the 
Court below who observed that the plaintiff 
bad set up a totally new case by way 
of amendment hecause his original 
case was that the money had been 
borrowed from him while in the am- 
ended plaint he stated it was advanced 
by his father. He further held that if the 
sa` .op the allegation that the loan had 
b n taken from the _ plaintiff's father 
h d been filed at the time when the plaint 
‘was amended, it would have been dismissed 
a: time-barred. According to him the 
result of the amendment is that the plaintiff 
has been allowed to institute a suit on a 
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totally different allegation at a time when 
the suit on that allegation would be barred. 
That is how J understand the finding of the 
learned Senior Subordinate Judge, although 
his language is far from clear. The Judge 
of the lower Appellate Court is in 
error when he says thatthe plaintiff set up a 
totally new case in the amendment because 
originally he had alleged thai the loan was 
taken from him while in the amended 
plaint he said that it was taken from his 
father. The cause of-action continued to 
be the same and the defendant being the 
son and heir of his father succeeded tothe 
latter's assets on his death. The period of 
limitation began to run from the date of the 
entry in the bahi and the cause of action 
arose simultaneouly. There was no new 
cause of action set up inthe amended plaint 
and all that wasdone was a change in the 
history of the transaction. Under these 
circumstances the trial Court was fully 
justified in allowing the amendment. The 
lower Appellate Court, in my judgment, 
erroneously set aside the order of the 
Court below amending the plaint.. 


Furthermore, I attach importance to the 


fact that the amendment had been. allowed 


subject to the payment of Rs. 8 as costs to 
the defendant. The defendant accepted 
this amount and having done so, I do not 
think it lies inhis mouth to turn round and 
to attack the amendment. The powers of 
amendment under the new Code and in 
accordance with authorities are very wide 
and amendments are allowed even at very 
late stages if they promote the ends of 
justice. The learned Judge of the, 
trial Court had very properly exercised 
discretion in the matter and the lower Appel- 
late Court should not have interfered with 
that discretion unless it was arbitrary and 
contrary to well established principles 
This has not been established and there- 
fore the Judge of the lower Appellate Oourt 
was in error in interfering in a matter 
which was discretionary with ths trial 
Court. In my opinion the lower Appellate 
Court in exercise of its jurisdiction has 
acted illegally in setting asidethe order of 
the trial Court allowing the amendment: and 
decreeing the plaintiff's claim. d 


I notice in passing that in accordance 
with the finger impression expert the thumb- 
impression in the plaintiff's nawan is that 
of the defendant. I therefore allow. the 
Application and setting aside the order of 
the lower appellate. Court, remand the 
case to that Court for disposal of the appeal 
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according to law. Costs will abide the 
event. i 
N. Application allowed. 


: PATNA HIGH COURT 
Second Civil Appeal No. 310 of 1933 
f December 12, 1934 
MAOCPAERSON AND Jamas, JJ. 
JUGAL KISHORE-NARAIN SINGH 
l AND OTHERS—A PPELLANTS 
mer versus 
BANKEY BEHARI LAL AND OTAERS— 
RESPONDENTS 
Court Fees Act (VII of 1870), Sch. I, Art. 1— 
Set-off — Court-fee payable — Discretion of Court to 
allow court-fee to be paid atany stage—Court, if can 


go into the question of set-off when no court-fee is paid 
with written statement. 


_ Inthe case of a set-off, court-fee is payable on the 
whole amount of set-off claimed and not merely on 
‘the difference between the set-off and the amount 
claimed in the plaint or even on the excess of the 
amount of set-off awarded by the decree over the 
amount claimed in the plaint. The discretion is given 
‘tothe Court, even where no part of the court-fee has 
“been paid, at any stage to allow the person by whom 
the’ fee is payable to pay it; and the Oourt is not 
debarred from going into the question of set-off even 
“if-no court-fee is paid at the time of filing written 
i statement, Chakkhan Lal v. Kanhaiya Lal (2), 
_ relied on, 
' §.C. A. against a decision of the District 
. Judge, Monghyr, dated August 17, 1932. 
Mr. B.C. Sinha, for the Appellants. 
Mr. S. K, Mitter, for the Respondents. 
James, J.—This is a second appeal from 
, the decision of the District Judge of 
- Monghyr, reversing the decision of the 
: Subordinate Judge. ‘I'he suit out of which 
| the appeal arises was instituted for ar- 
rears of rent due under a zerpeshgi 
_ lease giving credit for Re. 900 zerpeshgi 
, money. The defendants pleaded inter alia 
“that under the terms of the thicca the 
| plaintifs were obliged to refund to them 
“the amount which they had spent in the 
purchase of occupancy holdings claiming 
. that this 
rent due, The Subordinate Judge admitted 
| the written statement of the defendants 
, without requiting from them any court- 
` fee stamp; and he framed an issue on 
: which the parties went to trial, on the 
~ question of whether the defend 
actually on account of this claim entitled 
to a decree in their favour. He took no 
steps to examine the court-fee on the 
written statement until the trial had 
concluded, which is probably to be ex- 
plained by the fact that he was not quite 
< Certain in his own mind regarding the 
-- proper. amount of court-fees to be demanded. 
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' g. 149, Civil Procedure Code. 


` of which 


amount exceeded the amount of - 


ants were - 
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He then intimated, when hearing argu: 
ments, that the defendants could not press 
the questicn of set-off unless they paid 
court-fee calculated ad valorem on their 
claim. He allowed them time for this 
purpose; and in due course the court- 
fee was paid. The court-fee paid and 
accepted was less than the amount de- 
manded by the Subordinate Judge. He 
then proceeded to judgment and gavea 
decree for the amount which he found 
due to the defendants on account of the 
money which had been spent in acquiring 
raiyati holdings. His decision was reversed 
on appeal by the District Judge who held 
that since the written statement did not 
bear an ad valorem court-fee at the time 
when it was filed, the Court was debarred 
from going into the question of set off. 
For this view he relied on the case of 
Muthu Erulappa Pillay v. V. Thathayya 
Maistry (1), wherein it wes held by the Chief 
Ccurt of Lower Burma that the trial 
Court had improperly allowed a set-off 


“when no court-fee had been paid on the 


written statement. 

It does not appear ihat in that case the 
trial Court had applied the provisions of 
Under that 
section where the whole or any part of any 
fee prescribed for any document by the 
law for the time being in force relating 


` to conrt-fees has not been paid, the Court 


may, in its discretion, at any stage, 
allow the person, by whom such fee is 
payable, to pay the whole or part, as the 
case maybe, of such court-fee ; and upon 
such payment, the document in respect 
such fee is payable, has the 
same force and effect as if such fee had 
been paid in the first instance. The dis- 
cretion is given to the Court, even where 
no part of the court-fee has keen paid, 
at any stage to allow the person by whom 
the fee is payable to pay it and the 
learned District Judge took an incorrect 


“view cf the Jaw when he thought that 


the Subordinate Judge had po power to 
apply the provisicns of e, 149, Civil Pro- 
cedure Code, at the time of hearing 
arguments. The action of the Jearned 
Sukordinate Judge in deferring to so 
late astage the exaction of court-fee may 
be subject to criticism but itis explained 
in the present case by the fact that, as 
I have said, the learned Subordinate Judge 
was not sure in his mind as to the amount’ - 
of court-fee that was payable. He 


(1) 36 Ind, Cae. $57; AI R 1917 (L B) 179; 10 Bur 
UTAL Le 3 a 
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wavered between three views, the correct 
view that court-fee was payable on the 
whole-amount of set-off claimed, Chakkhan 
Lal v. Kanhaiya Lal (2) and the incorrect 
views that court-fee wa3 merely payable 
on the difference between the set-off and 
the amount claimed in the plaint, or even 
that court-fee was payable only on the 
excess of the amount of set-off awarded 
by the decree over the amount claimed in 
the plaint. Ib was apparently on this last 
view ofthe matterthat the learned Sub- 
ordinate Judge deferred s> long the 
demanding of court-fee, since on that 
erroneous view of the law he could not 


know how much court-fee to demand until . 


he knew what kind of judgment he was 
about to pronounce. He ultimately returned 
to this last view thinking that he had 
exacted too large a court-fee from the 
defendants, whereas he had actually not 
exacted enough. But the deficiency has 
now been made good and the question of 
what is the correct amount of court-fee 
that has to be paid no longer arises in this 
case, - 

The appeel will be allowed, the decree 
of the lower Appellate Court will be set 
aside and the appeal will be remanded to 
the District Judge for disposal according 
to law. ‘Costs may abide the final 
, result. . 

Macpherson, J.—I agree, 

N. Appeal allowed. : 

(2) 69 Ind. Gas. 921; A I R 1923 All, 118; 45 A 218; 
20 A L J J005;9O& ALR 146. : 
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RANGOON HIGH COURT 
Civil Miscellaneous Applications Nos. 9 
and 25 of 1931 
March 29, 1934 
PAGR, C. J. AND SHAW, J. 
N.C. GALLIARA— APPLICANT 
versus 
A. M. M. MURUGAPPA CHETTY— 


OPPOSITE PARTY. 

. Civil Procedure Code ‘Act V of 1908), s. 110— 
Insolvency—Order passed by High Court —Appeal to 
Privy Council, if lies — Criterion under s. 110— 
Value of whole property involved is immaterial 
—Loss of Rs. 10,010 or more should have been suffered 

“by petitioner— Insolrency—Initiation of proceedings 

. with a view to extortion or fraud—Proceedings should 
not be entertained—Practice— Indirect or. malicicus 

v motive—Whether a ground for restraining of legal 
rights, 

From orders paseed by the High Court in insol- 
vency a further appeal lies to His Majesty in Council 

:if the conditions prescribed in that behalf under the 

- Givil Procedure Code are fulfilled. Maung Ba Tha 
Thaw v. Ma Piu (1), relied cn. ; A j 

Under s.. 110 it is.the extent to which the decree 
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or order has operated to the prejudice of ‘the ap- 
plicant that determines whether the decree or order, 
is subject to appeal ornot, and whatever may be the 
value of the property in respect of which a claim or 
question is involved in the appeal, no appeal lies 
under s. 110 unless the value of the loss or detri- 
ment which the applicant has , suffered by the 
passing of the decree or order, andfrom which he 
seeks to be relieved by His Majesty in Council, is 
Rs. 10,000 or. upwards ` De Silva v. De Silva (18), 
Subramania Ayyar v. Sellamal (14), Gosain Bhaunath 
Gir v. Bihari Lal (15), Radha Kunwar v. Reoti Singh 
(14), Monilal v. Banubai (17), Maung Bya v. Maung 
Kyi Nyo (18), Ravji Bhikaji v. Laxmibai (19), 
Nariman Rustomji v. Hasham Ismayal (£0), Moolla 
& Sons v. Loen Shain Sway (21), Mangamma v. Mahala- 
k:hmamma (22) and Macfarlane v. Leclaire (23), 
referred to. e 

The District Court passed an order on an applicaticn 
by the respondent presented by way of demurrer, in 
which it was inter alia alleged that a petition tiled 
by the applicants for the adjudication of the res- 
pondent and three other persons did not disclose an 
available act of insolvency on which the petition 
could be based. The order passed by the District 
Oourt plainly was not a final decree or order, but 
on appeal the High Court held that no available act 
of insolvency by the alleged debtors was disclosed 
in the petition for adjudication, and dismissed the 
petition with costs. On application for leave to 
appeal to the Privy Council, by the petitioner: 

Held, (i) that the order of the High Court from 
which 1t was sought to appeal to His Majesty in 
Oouncil was a final order passed on appeal within 
cl. 37 of the Letters Patent and se.109 and 410, 
Civil Procedure Code. Bozson v. Altrincham Urban 
District Council (2), Ramchand Manjimalv. Gover- 
‘dhandas Vishindas (3), U Nyo v. Ma Pwa Thin (4) 
and Abdul Rahman v. Cassim & Sons (5), referred 
to. [p. 3:6, col 2]. l i 

(ii) that the value of the petitioning creditors’ debts 
was not in controversy at this stage of the proceedings, 
and was not the criterion to be applied, nor was the 
ae a the respondents’ estate as a whole. |p. 347, 
col. À f $ 

(iti) thatas the petitioners had not satisfied 
the Court that they or any of them had suffered 
loss or detriment of the value of Rs. 10,000 by 
reason of the decree or order from which they 
sought to obtain leave to appeal, leave to appeal could 
not be granted. [p, 318, col. 1] 

lf insolvency proceedings are initiated or 
prosecuted: not bona fide but with a view to 
extortion or fraud or oppression it would be a 
shocking thing for any Court of Justice in a civilized 
country to be made the instrument of such pro- 
ceedings. [p. 319, col. 1.] 

If a person is entitled toexercise a legal right, norm- 
ally heis noteto be restrained from doing that which 
-the law allows merely because he is actuated by an 
indirect or malicious motive. [zbid.] i 


C.M. A. for leave to appeal to His 
Majesty in Privy Council, in Miscellaneous 
Appeal No. 155 of 1933, reported in 151 
Ind, Cas. 190. f 

Mr. Mac Donnell, for the Applicants. 

Messrs. Clark and Kyaw Myint, for th 
Opposite Party. ` = 


. “Page, C. J—These aie two consolidated 


applications for leave to appeal to His 
Majesty in’ Council. The decree or order 
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from which it is sought to appeal reversed an 
order of the District Court of Mandalay pas- 
sed in the exercise of insolvency jurisdiction. 
From 6rders passed by the High Corrt in 
insolvency a further appeal lies to His 
Majesty in Council if the conditions 
prescribed in that behalf under the Civil 
Procedure Code (Act V of 1908) are fulfilled 
Maung Ba Tha Thaw v. Ma Piu (1). 

The determination of the present ap- 

plication involves the consideration of the 
meaning and effect of s, 110 of the Code 
which runs as follows: 
. “Section 110—In each of the cases mentioned in 
cls. (a) and (bi, s.109, the amount or value of the 
subject-matter of the suit in the Court of first 
instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in 
disputes on appeal to His Majesty in Council must 
be the same sum or upwards, or the decree or 
final order must involve, directly or indirectly, some 
claim or question to or respecting property of like 
amount or value, and where the decree or final order 
appealed from [affirms the decision of the Court 
immediately below the Court passing such decree 
or final order, the appeal must involve some sub- 
stantial question of law.” 

Now, the order of the District Court 
was passed on an application by the 
respondent presented by way of demurrer, 
in which it was inter. alia alleged that 
a petition filed by the applicants for the 
adjudication of the respondent and three 
other persons did not disclose an 
available act of insolvency on which the 
petition could be based. The learned 
District Judge held that: 

“Wor the reasons which I have given I am not 
prepared to hold on the allegations as made in 
the petition of the petitioning creditors that there 
is no available act of insolvency disclosed against 
the fourth respondent-debtor. . This case 
will now proceed against the fourth respondent- 
debtor alone.” 

The order passed by the District Court 
plainly was not a final decree or order, 
but on appeal the High Court held that 
no available act of insolvency by the 
alleged debtors was disclosed in the petition 
for adjudication, and dismissed the petition 
with costs. 


Now, the effect of the order of the High 
Court as made was that no fresh petition 
for the adjudication of the respondent 
could be presented within three months after 
the occurrence of the acts of insolvency al- 
leged in the petition that had been dis- 
missed, and the appellate order, therefore, 
finally disposed of the rights of the parties 
80 far as the present petition was con- 

(1) 148 Ind. Cas 1; A I R1934 P ORI; 12 R 194; 
6 R P O114;11 OW N 418; 39L W 418: 33 OW 


N 449; (1934) AL J3%;66M L J 401;36 Bom. L 
427; (1934) M WN 2€4 (P O). VHR 
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cerned, and after the appellate order had 
been passed the proceeding in the course 
of which the petition was presented was 
no longer a “live” proceeding in which 
the rights of the parties remained to be 
determined. For these reasons, in my 
opinion, the order of the High Court from 
which it is sought to appeal to His Maiesty 
in Council was a final order passed on 
appeal within cl. 37 of the Letters Patent 
and ss. 109 and 110, Civil Procedure Oode. 
Bozson v. Altrincham Urban District Coun- 
cil (D, Ramchand Manjimal v Goverdan 
Das Vishandas (3), U Nyo v. Ma Pwa 
Thin (4) and Abdul Rahman v. Cassim & 
Sons (5). 

Now, the present application is presented 
solely, and I take it advisedly, under 
8.110 of the Code, and not s. 10) (c) of 
the Code, Moti Chand v. Ganga Prasad 
Singh (6). Isay advisedly because after 
a perusal of the petition it becomes mani- 
fest that this is not a case which the Court 
ought to certify as ‘a fit one for appeal 
to His Majesty in Council,” the applicants 
seeking to resuscitate as faulty and ill-drawn 
a petition as ever Isaw, The applicants 
based their claim to a certiticate granting 
leave to appeal to His Majesty in Council on 
para, 2, s. 110 of the Code, contending 
that the order from which they seek to 
appeal 
“must involve directly or indirectly a claim cr 
question to or respecting property of the value of 
ke. 10,C00 or upwards.” 

Now, para. 2 of s. 110 is not happily 
worded, and numerous, and in some cases 
divergent opinions have been expressed 
by the High Courts in India as to its 
true interpretation. It appears to me 
that for the purpose in hand and spea- 
king generally the authorities on the 
construction of this section can be ranged 
under two categories: 

(1) Cases in which it has been held that 
the final decree or order is appealable if the 
value of the property to which the claim 
or question relates and the rights in which 
are affected by the decision on such claim 

2) (1908) 1 K B 547;72LJ K B 271; 19 TLR 
266; 6? J P 397; 5L W R 33/7. 

(3) 56 Ind. Cas, 302; A 1 R 1920 P O 86; 47 IA 
124; 47 C915; 14S L R191; 240 W N721;18 A L 
J 591; 22 Bom. LR €05; 39 M L J 27; 12 L W 15; 
2UPLRPO9;23MLT 87(P 0). ' 

(4) 140 Ind. Cas. 420; A I R 1932 Rang. 137; 10 R 
335; Ind. Rul. (1932) Rang. 228, 

(5) 142 Ind. Cas. 3:8; A IR 1933 P C58; 60 IA 
76: 11 R 58; 100 W N 195; 37 L W 331; (1933) M W 
N 166; Ind. Rul. (1933) P O 59; (1933A L J 244; 
64 M L J307; 35 Bom. L R 331; 37 OW N 405; 57 0 L 
J 136 (P ©). 

(6) 24 A 174; 29 I A 40; 8 Sar. 217 (P O). 
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or question is Rs. 10,000 or upwards, whe- 
ther or not loss or detriment of the value 
of Rs. 10,000 has accrued to the applicant 
as a result of the decree or order that 
has been passed. Ananda Chandra Bose 
v. Broughton {7), Aliman v. Hasiba (8), 
Bhagwant Sahuy v. Pashupati Nath (9), 
Dalgleish v, Damodar Narain (10) Sri 
Kishan Lal v. Kashmiro (11) and Muham- 
mad. Ashgar v. Abida Begam (12). 

(2) Cases in which the Courts have 
ruled that under s. 110 it is the extent 
to which the decree or order has operated 
to the prejudice of the applicant that 
determines whether the decree or order is 
subject to appeal or not, and whatever 
may be the value of the property in 
respect of which a claim or question is 
involved in the appeal no appeal lies 
under s. 110 unless the value of the loss 
or detriment which the applicant has 
suffered by the passing of the decree or 
order, and from which he seeks to be re- 
lieved hy His Majesty in Council, is Rupees 
10,000 or upwards, DeSilva v. DeSilva (13), 
Subramania Ayyar v. Sellamal (14), Gosain 
Bhaunath Gir v. Bihari Lal (15), Radha 
Kunwar v. Reoti Singh (16), Monilal v. 
Banubai, (17), Maung Bya v. Maung Kyi 
Nyo (18), Raoji Bhikaji v. Laxmibai (19), 
Nariman Rustomji v. Hasham Ismayal 
(20), Moolla & Sons v. Leon Shain Sway (21) 
and Mangamma v. Mahalakshmamma (22). 

(7) 9BL R 423. 

(3) 10 W N 93n. 

1930 LJ 257; 100 W N 564. 

(10) 33 O 1266, 

(tL) 21 Ind. Cas. 617; 35 A 417; 11 A LJ 654, 

(12)138 Ind, Cas, 670; A IR 1933 All. 177;54 A 
RANG (1932) A L J 780; Ind. Rul, (1932) All 
+ 13) 6 Bom. L R103, i 

(14) 31 Ind. Oas. 216; A I R 1916 Mad. 985; 39 M 
843; 2 L W 1057; 18 M L T 450; (1915) MW N 941; 20 
M o Dae Cas. 723; A I R 1913 Pat. 395;4P LJ 
415; (1919) Pat 257, 

(16: 35 Ind. Cas, 939; AIR 1916 P 018; 43I A 187: 
48`A 488; 14 A L F 1002;200 WN 1279; 20 ML-T 
211: (1918) 2 M W N 200; 31 M L J 571; 18 Bom. L'R 
850: 24 C L J 303 (P 0) oa 

(17) 63 Ind. Cas. 588; A I R 1921 Bom. 236; 32 Bom 


R 374. 
j (18) 66 Ind. Oas. 606; A IR 1921LB4811 LBR 


2 
Pig, 55 Ind, Cas. 972; A 1 R 1920 Bom. 418; 44 B 104; 
22 Bom. LR 243 

(20) 85 Ind. Oas. 191; A I R 1925 Bom. 137; 49 B 
149; 26 Bom, L R 1261. j 

(21) 96 Ind. Cas. 107; A IR 1926 Rang. 196; 4 R 92; 
5 Bar. L J 23. : 

(22) 121 Ind Cas. 513; A IR1930P O 44; 57 LA 
r6. 53 M167; Ind, Rul. (1930) PO 49; 31 L W 232; 
34 0 W N 235; 32 Bom, L R 517; 510 LINGE; 
53M L J 184; (1930) M W N 193; 11 P L T698 
(P 0). 


GALLIARA V, MURUGAPPA OHETTY (RANG.) 347 


See also Macfarlane v. Leclaire (23). 

The Judicial Committee of the Privy 
Council has recently approved the ratio 
decidendi of Subramania Ayyarv. Sellamal 
(14), and has decided that the view taken 
by the second line of authorities as to 
the meaning and effect of s. 110 is cor- 
rect: Mangamma v. Mahalakshmamma (22): 
Mukhlal Singh v. Kishuni Singh (24) and 
Jogesh Chandra Roy v. Emdad Meah (25). 

It is, { think, highly satisfactory if I may 
say so, that the Judicial Committee should 
have determined the matter in this sense, 
because it appears to me that if the view 
held in the first line of cases had been 
affirmed the object for which s. 110 was 
enacted would in many cases be stultified. 
In proceedings for partition or the dissolution 
of a partnership, or for an order of adjudica- 
tion in insolvency the applicant’s interest 
might be exiguous, and yet, if the pro- 
perty as a whole that is affected by the 
decree or order was worth Rs. 10,000 an 
appeal would lie as of right in cases where 
the appellate order reversed the order of 
the trial Court, and the Board of the 
Judicial Committee would be flooded with 


-appeals in cases in which the appellant’s 


interest in the appeal might be trifling. 
As Lord Dunedin pointed outin Udoychand 
Pannalal v. P. E. Guzdar & Co. (26), at 
p. 211*: 

“It must always be kept in view that no real 
mischief can arise from not allowinga very wide 
construction of the section, because such cases, if 
worthy of being tried by a higher tribunal can al- 
ways be dealt with under sub s, (e), s. 103.” 


In the present case, however, as I have 
stated, the applicants have not prayed in 
aid s. 109 (c), and, in my opinion, having 
regard both tothe form and the substance 
of the petition the applicants ought 
not to be granted leave to appeal 
unless they can bring the order under con- 
sideration strictly within the terms of s. 110 
of the Code. 

Now applying the law thus enunciated 
to the present application, I am firmly of 


73 (23) 15 Moo. P O 131; 10 W R 3%; 8 Jur. (ng) 
267 


(24) 130 Ind. Cas. 612; A IR 1931 PO -£2:571A 
279: 10 Pat. 86; 59ML J 444; 520 LJ 429: 32 Bom. 


0 

(25) 136 Ind Cas, 39°; AIR 19 C 28; 59 I A 29; 
59 O 1012; 90 W N119; 360 W N 221;16RD 95; 
550 L J 72; (1932) M W N 275; 3Ł Bom. L R AR); 
62 M L J 336; Ind. Rul. (193?) P C94; LR 134.0) 
271 (P 0). 

(26)88 Ind. Oas. 445; A I R 1f25 P O 159: 32 I A 207; 
52 O 650; 27 Bom. L R ¢67; 49 M LJ 20;410 LJ 
623; 22 L W 255: 30 OWN 98(P C). : 
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opinion that a Gartilicate granting leave to 
appeal to His Majesty in Council must be 
refused. What loss or detriment have ths 
applicants, or any other alleged creditors 
of the respondent suffered by reason of the 
decree or order of the High Court. dis- 
missing this petition? The value of the 
petitioning creditors’ debts is not in con- 
troversy at this stage of the proceedings, 
and is not the criterion to be applied, nor 
is the value of the respondents’ estate as a 
whole. The question that falls for deter- 
mination, in my opinion, is, have the ap- 
plicants been able to satisfy the Court that 
they or any of them have suffered loss or 
detriment of the value of Rs. 10,000 by 
reason of the decree or order from which 
they seek to obtain leave to appeal? In 
‘my opinion they have not. 

In the course of the proceedings in the 
‘District Court it was alleged that the res- 
pondent possesses property worth 60 lakhs, 
cand the learned Advocate for the 
applicants at the hearing of the appeal 
stated that his clients were prepared {to 
-concede for the purpose of the present 
application that the respondent was worth 
60 lakhs; and the learned Advocate pro- 
ceeded to asseverale that the applicants 
' expected, if an adjudication order was passed 
against the respondent, that the creditors 
would receive 16 anoasin the rupee. In 
-such circumstances, how can the applicants 
pretend, or reasonably contend, that their 
‘interests have been in any way prejudiced 
by the dismissal of the petition, or that 
thereby they are worse off to the extent of 
Rs, 10,000 or of a single rupee? What 
detriment or loss have they suffered as.a 
result of the order under consideration ? 
They have proved none, and J apprehend 
_on their own admission that they have 
-suffered none. Moreover, if this petition 
had not been dismissed in limine, it would 
appear highly probable, upon the facts 
disclosed therein that it would have been 
` -dismissed on the merits. , 

Nevertheless Mr. MacDonnell: on behalf 
of the applicants urged the Court to refer 
-the question of the value of the subject- 
-matter of the appeal to the District Court 
‘under O. XLV, r. 5. I asked the learned 
Advocate whether his client would be in a 
‘position ‘to help the Courtin deciding this 


‘question. Hereplied that the applicants had : 


‘no information as tothe assets and Jiabili- 
„ties of the respondent, that being a matter 
peculiarly within the cognizance of. the 
-respondent. The result, therefore, of making 
such an order would bethat to afford the 
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petitioners an opportunity of appealing to 
His Majesty in Council, a person in whose 
favour a petition in insolvency had been 
dismissed would in effect be compelled to 
‘file a schedule of his assets and liabilities, 
which in the course of insolvency he would 
only ba bound to doif and after he had 
been adjudicated insolvent, I decline to 
make such an order. An order in that 
sense would not only be oppressive, but 
in the circumstances be nugatory for it 
would not effect the purpose for which it 
was passed, namely, to determine whether 
by reason of the appellate order the ap- 
Plicants had suffered loss or detriment 
amounting to Rs. 10,000 or upwards. It 
is to be observed that both in Bombay 
Burmah Trading Corporation v. Dorabji C. 
Shroff (27) and in Chatrapat Singh Dugar 
v. Kharag Singh Lachmiram (28), the Court 
certified that the case was a fit one for 
appeal to His Majesly in Council under 
8. 109 (c); but for the reasons that I have 
stated, even if the applicants had applied 
for leave to appeal upon that ground, in 
the circumstances cf the present case it 
would have been refused. . : 
| Further, it appears fromthe affidavit of 
the respondent of March 12, 1931, that, since 
the dismissal of the petition by the High 
Jourt the first and second applicants and 
other alleged creditors of thə 8. A. R. M. 
Firm of Mandalay have instituted suits 
against the respondent in the Civil Courts 
at Mandalay for the recavery of debts.al- 
leged to be due to them from the S. A. R. M. 
Firm; and if it is the fact, as the applicants 
admit and anticipate, that the respondent 
can pay 16 annas in the rupee to his cre- 
ditors and is worth 60 lakhs, the applicants 
have lost nothing by the dismissal of their 
petition for the adjudication of the respon- 
dent for tha respondent apart from insol- 
lvency'is in a position to pay in full any 
debts that may be due and owing from the 
For these 
reasons, I am not satisfied that the crder 
under consideration “must involve direcily 
or indirectly, some claim or question to or 


-Tespecting property” of the amount or value ` 


of Rs. 10,009 or upwards, or that the 
applicants have been able to prove that the 
order in question falls within the ambit of 
s. 110 of the Code. 

The application for a certificate granting 
leave to appeal to His Majesty in.Council, 
therefore, must be dismissed. It would not 


(27) 27 B 415; 5 Bom. L R 348. 
aa Ind. Cas. 435; 40 O 685; 17 O WN 752170 


ot 
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be right, I think, for the Court to part 
with the casé without drawing attention to 


the grave suspicion that the Court entertains ` 


as to the bona fides of these proceedings. 
lt appears that the respondent is a banker 
and money-lender with an extensive bus- 
iness in Tadia, Burma, Ceylon, the Malay 
States and Indo-China. No one can doubt 
that the launching of an insolvency petition 
against a person carrying on such a business 


will damage his credit, and may 
do him irreparable ham. -From 
unrebutted statements in thə respon- 


dent's affidavit to which reference has 
been made it appears that as the result, 
of the publication in the public press of 
notices of the petition in insolvency 
against him a run was started on the 
respondent's bank, and the respondent 


` gtated that: 


“During the pendency of the petition the effect 
on my business was disastrous. During that period 
I paid out more than 10 lakhs of rupees, and 
my difficulties were considerably increased when 
the Imperial Bank of India informed me by a 
letter dated December 6, 1933, a copy of which is 
annexed hereto and marked ‘A’, that they had 
reluctantly been compelled to stop my account, In 
carrying on a large money-lending and banking 
business such as mine, it is absolutely essential 


that I should be in a position to obtain, as and when _ 


required, ample facilities from the Banks.” 

Tt cannot be doubted, I think, that if 
the present application was granted, and 
this petition in insolvency was allowed to 
hang like the sword of Damocles over the 
respondent's head pending the determination 


of an appeal to His Majesty in Council,- 


the business of the respondent might well 
be ruined. i 


_I am, of course, aware, and I desire to 
emphasize, that if a person is entitled 
to exercise a legal right normally he is 
not to be restrained from doing that which 
the law allows merely because he is 
actuated by an indirect or malicious motive. 
As Lord Watson abserved in King v. 
Henderson (29): 

“Motive cannot in itself constitute fraud, although 
it may incite the person who entertains it to adopt 
proceedings which if successful, would necessarily 
lead to a fraudulent result and it is not the motive 
put the course of procedure which leads to that 
Pato which the law regards as ‘constituting 

ud. 


At the same time if insolvency proceed- 
ings are initiated or prosecuted not bona 
fide but with a view to, extortion or fraud 
or oppression, every Judge, T take it, would 
agree with James, L. J., In re Adams, 


(29) (1698) A O 720; 67 LIPO 134,47 W R 157; 
9 LT37, | 
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Ex parte Griffin (80) at p. 4824, that it 
would: 

“be a'shocking thing for any Court of Justice in 
a civilizsd country to be made the instrument of 
such proceedings.” 

To my mind the facts disclosed in the 
petition itself give rise to suspicion as 


to the bona fides of the applicants 
and my suspicion is deepened when 
I find the ` applicants determined to 


prosecute these proceedings, 1f possible, 
up tothe Privy Council for the purpose 
of rehabilitating a petition admittedly so 
faulty and irregular as the one under 
consideration in the present case, It may 
or may not be {I do not pause to consi- 
der) that some powerful enemy of the 
respondent has put forward the applicants 
to launch or prosecute these proceedings, 
for the purpose of ruining the respond- 
ent or thatthe applicants as creditors of 
the S. A. R. M. Firm anticipated that if 
the respondent was impleaded asa res: 
pondent in the present’ petition, he would 
liquidate the debts of the 8. A. R.M. 
Firm whether he was a partner of the 
firm or not. The record speaks for itself, 
but at this stage of the proceedings | 
do not think that it would be reasonable 
or right that the Court should express 
a decided opinion upon the question 
whether or not the present proceedings 
constitute an abuse of the process of the 


Court. The petition has not yet been heard 


on the merits, and I am_ not disposed 
upon the materials. before the Court to 
decide the question one way or the.other. 
And Iam the more inclined to take this 
course, because, in my opinion, for the 
yeasons that Ihave stated the applicants 
have failed to prove that the order under 
consideration is within s. 110 of the 
Code. a 

The certificate is refused, and the appli- 
cation dismissed with costs, Advocate’s fee 
10 gold mohurs a day. 

Shaw, J.—I agree. 

N. Application dismissed.. 
(30) (1884) 12 Ch. D 480;48 LJB K 107; 28 WR 
8 
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_, PATNA HIGH COURT 
Civil Miscellaneous Appeals Nos. 333 
and 334 of 1934 
January 29, 1935 
Fazt ALI AND Row anp, Jd. 
BHUBANESHWAR PRASAD NARAYAN 
SINGH— APPELLANT 
versus 
BIHARI LAL AND OTHERS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0O. XXI 
r. 90— Sale of ancestral property in execittion of 
decree against Hindu father— Sons, whether can apply 
_to getthe sale set aside—Hindu Law—Joint family. 
The whole of ancestral property including the 
interest of the sonscan be sold in execution of a 
decree obtained against the father and in 
these circumstances the interest of the sons is affect- 


ed by the sale and they are competent to apply 
under O. XXI, r. 90, QOivil Procedure Code, to set 
aside the sale. 

C. Mis. A. fiom an order of the Sub- 


Judge, Motihari, dated September 14, 1934. 
Messrs. S. M. Mullick and B. B. Sahay, 
for the Appellant. 


Messrs. Sultan Ahmad, A. P. Upadhaya 
and K. P. Upadhaya, for the Respond- 
ents, 


Judgment.—iIt appears that in execu- 
tion of lwo money decrees obtained by 
the respondents in the two appeals against 
the father of the appellants certain pro- 
perties belonging to the joint family were 
sold and the appellants thereupon applied 
under O. XXI, r. 90 
sales aside. A question then arose as to 
‘whether the appellants had the locus 
standi to make an application under 
O. XXI, r,90 or in other words, whether 
they were persons whose interest was 
‘affected by the sale. The learned Sub- 
ordinate Judge in order to make up his 
mind on the question required the appel- 
lants to state clearly whether their interest, 
if any, in the property which had been 
sold would pass to the auction-purchaser. 
The appellants did not like to commit 
themselves in the matter further than by 
saying that theirinterest had been affected 
by the sale and they also practically 
stated that they were members of a joint 
family. The learned Subordinate Judge, 
however, was not satisfied with this ad- 
mission and dismissed the applications on 
the preliminary ground that they were 
not maintainable. It is against such an 
order passed by the Subordinate Judge 
in the two cases that the present appeala 
have been preferred. 

The Subordinate Judge in rejecting the 
applications relied upon the decisions of 
the Madras High Court in Subbarayadu 


for setting the two. 


share in the 
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v. Pedda Subbarazu (1) and of this Court in 
Medni Prasad Singh v. Nand Keshwar 
Prasad (2). It appears lo me, however, 
that neither of these decisiongis applic- 
able to thefacts of the present case, 
All that was held in the case decided by 
this Court was that where a joint family 
property is sold in execution of a decree 
obtained against some of the members of 
the family and for which such members are 
alone liable, any other member of the 
family having an interest in the property 
may sue to set aside the sale and isnot 
bound to apply under O., XXI, r. 90, 
Civil Procedure Code (1908), Again the 
case decided by the Madras High Court 
was not one in which the joint family 
property was sold for a debt contracted 
by afather, but was one in which a 


certain person alleging himself to be the - 


undivided brother and as such the legal 
representative of a deceased judgment- 
debtor had applied to have set aside a 
sale which had taken placein execution 
of the decree, of certain’ property alleged 
by him to be joint family property, 
Ithink that the principle whichis 
applicable to the present case is the 
principle which has been enunciated by 


the Judicial Committee of the Privy Council ` 


in Brij Narain Rai v. Mangala Prasad Rai 
(3) where it has been held that under 
the Hindu Law the pious obligation of the 
son to pay his father’s debt arises during 
the life-time of the father and the son’s 
joint ancestral estate could 
be sold as a result of the father’s debt 
even during the life-time of the father. 
In thie particular case it was not disputed 
before the Subordinate Judge that the 
appellants were joint with their father 
and in my opinion the Subordinate Judge 
was not justified in requiring the appel- 
lants to make any further admission. In 
this Court it isconceded by Mr. Mullick 
who appears on behalf of the appellants 
that the whole property including the 
interest of the sons could be sold in 
execution of the decree obtained by the 
respondents against the father of the 
appellants and in these circumstances it 
is clear that the interest of the appellants 
was affected by the sale and they were 

(1) 16 M 478 l 

(2) £5 Ind, Cas.10:4; AI R1923 Pat. 451:2 Pat, 
386; 6 P LT 742, 

(3) 77 Ind Cas. 689: AIR 1924 P O 50; 511 A129: 
46 A 95; 21 ALJ 934:46 M LJ 23;5P LT); 23 0 
W N 253; (1924) MW N 63,19 LW 72; 329 Pat LR 
41; 100 & ALR82; 33M L -T 457; 26 Bom. LR 
500; 11 O L J 107 @ 0). ge 
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Competent toapply under O. XXI, r. 90. 
I would, in these circumstances, set aside 
the order of the learned Subordinate Judge 
and direct that the case be disposed of on 
the merits according to law. 

In passing this order, however, 1 should 
also state that one ofthe points raised on 
behalf of the respondents was that the 
appellants are bound by a compromise 
arrived at belween the decree-holder 
respondents and the father of the appel- 
lants as early as on July 31, 1934, by which 
it was agreed that if the judgment- 
debtor would pay the decretal amount to 
the decree-holders by January 31, 1935, 
the sale would ke set aside, but on his 
failure to do so the sale would be con- 

firmed. It is contended on behalfof the 
respondents that in arriving at this com- 
promise the father of the appellants acted as 
the karta of the family and represented the 
appellants and, therefore, the compromise 
would be binding upon the latter also. This 
is, however, a question of fact which it will 
be for the Subordinate Judge to investigate 
along with the other facts of the case. 
In my opinion these appeals must be 
allowed. Ccsts of these appeals will abide 
the result ofthe application under O, XXI, 
1, 90. Hearing fee ten gold mohurs, It is 
not necessary to pass any order on the stay 
application which becomes _infructuous in 
view of the order passed. The Court below 
is directed toexpedite the hearing of the 
application under O. XXI, r. 90, 

D. Appeals allowed, ~ 


———— 


4 
ALLAHABAD HIGH COURT 
Second Civil Appeal No. 746 of 1933 
April 2, 1935 
ALLsop, J. 
NARAIN DAS—Derenpant— 
APPELLANT 
Versus 
Pandit PERMANAND AND ANoTHER— 
. Puantirrs— RESPONDENTS 

Lessor and lessee— Rent to be paid | by certain date 
—In default forfeiture—Default taking place— 
—Lessee, if can suspend payment on ground of sub- 
stantial interference in possession by lessor, when 
lessee already had received damages for such inter- 
ference. 

Where in a lease there was a distinct covenant 
that certain sums of money would be paid on certain 
dates and that failure to pay them would entail 
forfeiture of the lease, cn lessee’s failure to pay, the 
forfeiture takes place, and the lessee cannot say that 
because the lessor had substantially interfered with 
the lessee’s possession over the property rent was 
dae ae where lessee already had got damages for 
puch interference; 
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5.C.A. from thé decision of the First 
Subordinate Judge, Saharanpur, dated 
November 14, 1982. 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Appellant. 

Mr.S. K. Mukerji, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit for the ejectment of the defend- 
ant from two shops and two rooms of 
which he was the lessee under the terms 
of an agreement dated August 18, 1927. 
The covenant was that the lease should 
be deemed to have commenced on June 
17, 1927, that rent should be paid at the 
rate of Rs, 610 a year, but that two 
years’ rent should be paid in advance. 
A sum of Rs, 70 had been paid before 
the document was executed and registered. 
A further sum of Rs. 459 was paid at 
the time of registration. There was left 
for paymenta sum of Rs. 90 on account of 
advance of rent for one year and the sum of 
Rs. 610 for the advance of rent for the 
second year. Under the agreement, the 
sum of Rs. 90 was to be paid on January 
14, 1928, and the sum of Rs. 610 on April 
15, 1928. Thereafter rent was to be paid 
each year in the month of Asarh for 10 
years. The rent of the last two years 
was to be set off as it became due against 
the advance. Sometime after the agree- 
ment was executed a dispute arose between 
the parties. The defendant was a Halwai 
who made and sold sweets. He wished 
to build an oven in one of the rooms 
which had been leased to him. The 
plaintiff objected upon ths ground that 
the building of an oven would be contrary ' 
tothe Municipal bye-laws. 

Eventually the defendant instituted a 
suit in order to obtain an injunction 
against the plaintiff restraining him from 
interfering with the building of the oven. 
The defendant also asked for a sum of 
Rs. 70 as damages. That suit was 
dismissed in the Courts below, but a 
decree was passed in favour of the 
present defendant by this Court on 
November 30, 1931. The suit for the 
injunction had been instituted on February 
28, 1928. 

The suit which has given rise to this 
appeal was instituted on April 23, 1928. 
The plaintiff sued for the ejectment of 
the defendant upon the ground that the 
defendant had failed to pay the two 
sums of Rs, 90 and Rs. 610 on January 
14, 1928, and April 15, 1928, respectively. 
There was a covenant in the lease that 
failure.to pay these sums on the due. 
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date would give a right to the plaintif 
to eject the defendant. It is not denied 
that the sums were not paid, nor is it 
denied that there was a covenant that failure 
to pay would give rise to a claim for eject- 
ment. 

The argument is that the plaintif had 
substantially interfered with the defend- 
ants possession over the property and 
that for this reason the payment of rent 
was suspended, ‘The argument is that the 
rent not having become due owing to this 
suspension there could be no forfeiture 
for failure to pay it. The answer to that 
is that there was a distinct covenant 
that certain sums of money would be 
paid on certain dates and that failure to 
pay them would entail forfeiture of the 
lease, It is possible that different con- 
siderations might apply if the covenant 
had been that failure to pay rent due 
within a certain periol might entail 
forfeiture. It is also possible that the 
plaintiff might: not have succeeded if he 
had instituted a suit for recovery of the 
arrears of rent at that time, 

The point, however, is that the defend- 
ant is striving to maintain his right to 
possession under the lease and at the same 
time is repudiating his agreement to pay 
certain sums of money on certain dates 
by way of advance of rent. I do mol 
think that he can be allowed to do this. 
In so far as the plaintiff caused him 
any loss by interfering with his building 
of the oven, he has already obtained a. 
decree for damages and no further ques- 
tion of loss can arise. ~ 

Ihave no doubt that the suit was rightly _ 
decreed and that the lower Court was 
correct in dismissing the appeal. I- 
dismiss this appeal with costs. Leave to 
appeal under the Letters Patent is 
refused. 

D. Appeal dismissed. 
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On suit by the landlord each of several cos 
tenants ‘is separately liable forthe whole of the 
rent. Consequently where the plaintiff himself 
is under contract with the defendant to pay tke 
whole of the rent which heclaims and the defend- 
ant is entitled to plead this contract by way 
of defence toa‘suit for rent, the plea is nota 
plea cf set-off; itis a plea that the plaintiff himself 
is liable to fulfil the obligation which he is secking 
to cast on tbe defendant; and in such circum- 
stances he is not entitled to invoke theaid of the 
Court to compel the defendant to do what he himself 
is bound todo. Kasi Kinker S2n v. Satyendra Nath 
(1), not followed, Berader Singh v. Raghunandan 
Mahto (2) and Raghunandan Das v. Baleshwar Prasad 
(3), referred to. 

O. A. from appellate decree of the Ad- 
ditional District Judge, Purnea, dated 
March 7, 1932. 


- Messrs. P.C. Manuk and Phula Prasad 
Varma, for the Appellant. 

Messrs. Sultan Ahmad, Murari Prasad 
and Rameshwar Misser, for the Respondent. 

James, J.—These arə two second ap- 
peals from decisions of the Court of the, 
District Judge of Pornea. Kuman Das 
held a mukarrai . tenure at an annual 
rental of Rs. 260-13-1 under the Maharaja 
of Darbhanga. In 1860 his predecessor-in- 
interest had granted a darmukarrari tenure 
to Musammat Muna Kuer at an annual rent- 
al of Rs. 450 with the stipulation that the: 
darmukarraridar should pay ths mukarrari 
renta tothe Maharaja of Darbhanga and 
should pay the-balance of Rs. 189-2-1 to. 
the mukarraridar. This darmukarrari- 
tenure was purchased in 1870 by Mukti 
Nath Thakur hut at some time after 1905. 
the’ Maharaja of Darbhanga acquired a 
four annas share in the darmukarrari tenure 
in execution of a. decree. Thusthe posi- 
tion now is that Brij Behari Das whohas 
now succeeded his father Kuman Das isa 
permanent tenure-holder under the Dar- 
bhanga estate to which he is liable 
to payannually Rs. 260 but the Maharaja 
of Darbhanga and Mukti Nath are jointly 
mukarraridars under Kuman Das with an 
obligation to pay the mukarrari rent to the 
Maharaju and Rs. 189 annually to Brij 
Behari Das. There had been previous 
litigation in which Kuman Das obtained 
decrees jointly against Mukti Nath Thakur- 
and the Maharaja of Darbhanga for the- 
sum of Rs. 189-2-1 due under the darmu-- 
karrari covenant. The suits with which we. 
are hereconcerned were instituted by the ‘ 
Maharaja against Kuman Das for arrears 
of the mukarrari rent. The defence taken 
in each instance by Kuman Das was that’ 
as darmukarraridar the Maharaja was 
jointly and severally -liable to pay this: 
rent and was, therefore, not entitled to sug’ 
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Kuman Das forit. The suit of 1929 was 
dismissed by the Subordinate Judge but 


on appeal the Additional District Judge 
of Purnea granted a decree for three- 
quarters of the rent claimed. In the 


suit of 1933the Subordinate Judge dismis- 
sed the suit for rent but gave a decree for 
cess calculated onthe net profit of the 
mukarraridar. The District Judge on 
appeal, gave a decree for rent allowing to 
the defendanta deduction of Rs. 112-8-0 
Per annum being a quarter of the sum of 
Rs. 450 payable as darmukarrari rent. The 
defendant has come up in second appeal 
from each of these decisions of the District 
Judge and the two appeals have been 
heard together. ; 

Mr. Manuk on behalf of the defendant- 
appellant argues that the Maharaja of 
Darbhanga is jointly liable with Mukti 
Nath Thakur to pay the whole of the 
mukarrari rent of Rs. 260 and that having 
entered into this obligation he cannot 
institute a suit to compel the mukarraridar 
to perform that which he himself had un- 
dertaken to do. In the previous suits 
instituted by the mukarraridar against 

, Mukti Nath Thakur and the Maharaja of 

Darbhanga the defence was taken on behalf 
‘of the Maharaja that he was not jointly 
liable with Mukti Nath Thakur for the rent 
of the darmukarrari tenure but that he 
was liable only for a quarter of it. In rent 
suit No. 32 of 1907 this point was decided 
by the Subordinate Judge in favour of 
Kuman Das. The Subordinate Judge there 
definitely found that both the defendants, 
‘Mukti Nath Thakur and the Maharaja of 
Darbhanga were jointly liable for . 
arrears under the terms of the original 
kabuliyat. ; 

Sir Sultan Ahmad argues that the 
Maharaja may be jointly liable with Mukti 
Nath Thakur under the darmukarrani 
kabuliyat but that he cannot be regarded as 


severally liable, that is tosay, in a suit for 


rent instituted by the Maharaja it cannot 
be argued that the Maharaja has personally 
undertaken to pay the rent of Rs, 260 which 
he claims for Kuman Das. E 

The original darmutarraridar undertook 
by her kabuliyat to pay the whole of the 
mukarrari rent tothe superior landlord. 
The tenure which was at that time created 
was a permanent and transferable tenure; 
but the person who purchased the 
‘femure purchased with it the lia- 
bilities which the original tenure-holder 
undertook by her kabuliyat, that is to say, 
Mukti Nath Thakur acquiring the under- 
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tenure incurred also the liability under- 
taken by the original tenure-holder. When 
the Maharaja of Darbhanga acquired a 
quarter share in this tenure he became 
jointly liable with Mukti Nath Thakur to 
carry out the terras ofthe kabuliyat.. The 
learned District Judge in his judgment of 
March 7, 1932, says that because Mukti 
Nath Thakur andthe Maharaja of Darbhan- 
ga inthe suit of 1907 (Ex. C) asserted 
that their liability was separate, therefore, 
although the Court held that they. were 
jointly liable the two darmukarraridars 
having made that allegation are in some 
way or other bound byit as if they were 
not bound by the finding of the Subordi- 
nate Judge inthatsuit. But the finding 
in that suit definitely wes that the two 
under-tenure-holders were jointly liable and 
indeed no distribution ofthe rent of the 
under-tenure could be made except with 
the written consent of the landlord Kuman 


Das in view of . the provisions of s. 88 
Bengal Tenancy Act. This joint liability 
places boththe Maharaja of Darbhanga 


and Mukti Nath Thakur in the position of 
co-promisors; and under s. 43, Contract Act, 
Kuman Das was entitled to require either 
of the two co-promisors to carry out the 
whole of the contract. Sir Sultan Ahmad 
suggests that the joint liability of tenants 
generally in Bengal and Behar does not 
imply separate liability on the part of 
each to pay the whole of the rent’ when 
‘sued by the landlord relying on the deci- ` 
-tion in Kasi Kinker Sen v. Satyendra Nath 
7 Ind. Cas. ¢40(1). The rule laid down in 
Kasi Kinker Sen v. Satyendra Nath7 Ind. 
Cas. 840 (1), is at variance with that laid 
down in Berader Singh v. Raghunandan 
Mahto (2), and the decision of this Court in 
Raghunandan Das v. Baleshwar Prasad (3) 
expressly dissents from the decision in 
Kasi Kinker Sen v. Satyendra Nath 7 Ind. 
Oas. 840 (1), and it certainly cannot be 
said that there is any rule in this province > 
that each of several co-tenants is not sepa- 
rately liable for the whole of the rent. 
Thus in these suits the plaintiff himself is 
under contract withthe defendant to pay 
the whole of the rent which he claimed and 
the defendant is entitled to plead this 
contract by way of defence to a suit for 
rent. The plea is not a plea of set off; it is 
a plea that the plaintiff himself ig liable to 

(1) 7 Ind. Cas. 840;120 LJ 642; 150 W N 


191. 
(2) 54 Ind. Oas. 39; (1920) Pat. 9; A IR 1920 Pat. 


204; 5 P LJ 32; 1PLT55;2U PLR Pat, 4. 


~ (3) 105 Ind, Gas, 484; AJI R 1917 Pat, 426,9P L T 
137. 
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fulfil the obligation which he is seeking 
to cast onthe defendant and that in such 
circumstances he is not entitled to invoke 
the aid of the Court tocompel the defen- 
dant to do what he himself is bound 
to do. 

The decision of the Subordinate Judge 
of July 29,1932 (second appeal No. 1291) 
was correct. The liability of the son of 
Kuman Das towards the plaintiff in these 
suits is limited to thepayment of cess on 
his net profit. s 

I would, therefore, allow each of these 
appeals. In each of the appeals the decree 
of the lower Appellate Court is set aside 
in appeal No. 129], the decree of the 
Subordinate Judge is restored: in appeal 
No. 569 a decree will be prepared similar 
tothat of Maulavi Abul Barkat of July 
29, 1932. The defendant-appellant is 
entitled to his costs throughout. 

Niacpherson, J.—I agree. 

D. Appeal allowed 


Ce 


LAHORE HIGH COURT 
First Civil Appeal No. 555 of 1928 
April 16, 1934 
TEk CHAND AND DIN MUHAMMAD, Jd. 
Sardar HAFIZ ULLAH. AND ANOTAER— 
DEFENDANTS—ÅPPELLANTS 


VETSUS 
OAPTAIN G. MONTAGUE—PLAINTIFF 
— RESPONDENT 
Contract Act (IX of 1872), ss. 154, 160, 161— 
Bailment—Bailee making use of goods bailed in con- 
travention of agreement—Liability for damages— 


Bailee not returning goods without demand at expiry | 


of bailment—Creating of obstacles— 


of period 
liability for loss or 


Wrongful detention—Bailee's 
deterioration of goods. 
Under s. 154, Contract Act, if a bailee makes 


any use of the goods bailed, which is not 
according to the conditions of the bailment, 
he is liable to make ccmpensation tothe kailor 


for any damage arising to the goods from or 
during such use ofthem, Where a carbas been 
. entrusted to the defendant asa bailee and the evi- 
dence establishes that he was using the car for his 
private purposes in contravention ofhis agreement 
with the plaintiff the bailor, he is liable for the 
damages arising from such use. 

Under s. 160, Contract Act it istheduty of the 
pbailee to return or deliver the car according to the 
plaintifi's directions without démand, as soon as tke 
time for which it was bailed has expired. Where 
the bailee not only does not do £o but creates all 
sorts of obstacles based on flimsy grounds to ce- 
prive the bailor of the ure ofthe car entrusted to 
him gs bailee and rejects all reasonable prcposals 
made by the plaintiff, the bailor, the Court will ke 
justified in holding that wrongful detention is fully prov- 
ed and hence under s. 161, Contract Act, the defendant 
will be held responsible for any loss or deterioration of 
the car from the time he did not return or deliver 
it when demanded,’ 7 cars 
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F.C. A. from the decree of the Subordi- 
nate Judge, First Class, Lahore, dated 
January 3, 1928. 

Mr. J.G. Sethi, for the Appellants. | 

Din Muhammad, J.—The plaintiff, 
Captain Q. Montague, purchased a Stude- 
baker car (Light Six) for Rs. 6,250 on 
April 2, 1924, at Bombay. While going to 
Quetta ontour in 1924 he left it with 
Beaumont Automobile Co. at Rawalpindi. 
He had an attack of pneumonia at Quetta 
and was brought back to Lahore in the 
hospital. While here he arranged with 
the Anglo-American Autos, Motor Engi- 
neers, who are the agents of the Stude- 
baker Co. at Lahore, to store it in their 
workshops. The terms settled between 
them are contained in Ex. D-4, dated 
January 22, 1925. Among others, the firm 
was authorised to dispose of the car at a 
price not less than Rs. 5,000 and to charge 
the owner Rs. 10 per month for storing 
the car and forattending toits battery and 
tyres as well as its periodical cleaning. 
Consequently the said firm sent their 
Manager Mr. James, to Rawalpindi on or 
about January 22, 1925. He drove the 


car to Lahore and stored it in the garage = 
of the firm, Captain Montague proceeded ' 


to England on long leave in the meantime. 
On June 23, 1925, the business of the 
Anglo-American Autos. was transferred 
to Messrs. K. Oldham and ` Co., who 
took over the whole stock except the car in 
dispute, which was made over to Sardar 
Hafiz Ullah, defendant No. 1 who was one 
of the proprietors of the Anglo-American 
Autos. The writing that passed between 
Sardar Hafiz Ullah and Messrs. K. Oldham 
& Co. is reproduced in para. 5 of the 
plaint and shows that the Sardar was 
held responsible for the safe custody of 
the car. It appears that on July 23, 1926, 
Sardar Hafiz Ullahsent a cable to Captain 
Montague at England asking for his 


‘permission to sell the car for Rs. 3,500, 


which offer, however, was refused by cable 
on July 24, 1925, but the reserved 
price had already been reduced to 
Rs. 4,500 in May 1920. oy 
Captain Montague came back to [ndia in 
February 1926 and joined his corps at 
Muttra, from where he sent a telegram to 
the Anglo-American Autos, to keep the 
car ready for him. He came to Lahore on 
February 20, 1926, and searched for the 
chop of the defendant Company but could 
not find it. Being disappomted, he pur- 
chased a new car from Messrs. Fonseca 
and Oo,,for Rs. 5,516 and on the same day 
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served a notice on Sardar Hafiz Ullah 
through Mr. O’Connor, Bar-al-Law, ealling 
upon him to pay to Mr. Berrill of Messrs. 
Fonseca and Co., on or before February 25, 
a sum of Rs. 5,000, plus the surplus sale 
proceeds, if any, less the storage charges 
in terms of the agreement’ mentioned 
above, or in the alternative to hand over 
within the said period to the said 
Mr. Berrill a new Studebaker, standard 6. 
The reply that Mr. O’Connor received to 
this letter was sent through Mirza Asghar 
Beg, Advocate, on February 28, 1926, in- 
timating tohim that Hafiz Ullah was not 
in the station and that a detailed reply 
would be sent on his return. On March 9, 
1926, Mirea Asghar Beg sent another leiter 
to Mr. Q’Oonnor, this time on behalf of 
Sardar Hafiz Ullah, saying that unless 
Captain Montague came and saw the car 
and talked the matter over personally 
with his client, no settlement could be 
arrived at and as his client's relations 


- with Mr. Berrill were not cordial, the car 


could not be handed over to him. It 
appears that in pursuance of this letter 
Captain Montague came to Lahore once 
more on March 24, and met Sardar Hafiz 
Ullah. He was, shown his car but no 
decision was arrived at. A lengthy cor 
respondence then ensued between Mr. O’ 
Connor and Mirza Asghar Beg and as the 
parties could not agree between them- 
selves Captain Montague brought a suit 
against Sardar Hafiz Ullah and the Anglo- 
American Autos. for return of the said 
motor car in the same condition as it was 
when received by the defendant or the 
payment ofa sumof Rs. 5,000 which was 
its equivalent in value. He also claimed 
a sum of Rs. 412-8-0 as special damages 
which were calculated as below :— 

1. Rs. 250 on account of four first class 
return journeys from Muttra to Lahore 
plus travelling expenses; and 

2. Rs. 162-8-0 as interest at 7 per cent. 
on the sum of Rs. 5,516, i.e, the price 
paid forthe purchase of a new motor car 
to replace the one wrongfully detained by 
the defendants. 

It was alleged by the plaintiff that 
Sardar Hafiz Ullah wrongly converted the 
car to his own use during the period 
that he was keeping it on his behalf and 
that, while thus usingit, he had damaged 
the same on account of which use and 
damage, the car had considerably depre- 
ciated in value. | 

The defendant Company did not put in 
an appearance and fhe suit was contested 
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by Sardar Hafiz Ullah alone. He admit- 
ted the storage of the car on the con- 
ditions above-mentioned and also admitted- 
that he had been entrusted with the 
custody of the car on June 23, 1925, when 
the business of the Anglo-American Autos. 
of which he was one of the proprietors, was 
transferred to Messrs. K. Oldham & Co. 
He, however, denied any wrongful use of 
the car and contended that whatever 
depreciation was noticeable was either 
due to the lapse of time and the con- 
sequent deterioration in the value of the 
car or due toits normal use when demons- 
trations were being given to intending 
purchasers. He claimed a sum of Rs. 124 
on account of the charges of revarnish- 
ing and re-nickeling the parts of the car in 
addition to the storage charges which, as 
mentioned above, had never been refused, 

On the pleadings of the-parties, neces- 
sary issues were framed and both parties 
led evidence in support of their case, 
respectively. The learned Subordinate 
Judge, First Class, has found that the 
Plaintiff is entitled to obtain a decree for 
Rs. 4,500 on account of the value of the 
car plus Rs. 150 on account of his 
travelling expenses, less storage charges 
at Rs. 10 per mensem from February 
1925, till the disposal of the car in 
dispute. He has disallowed the. item of 
Rs. 124 claimed by the defendant, on the 
ground that this sum had not been spent 
with the permission of the plaintiff and 
in the course of his duties as a bailee. 
He has further directed that the car be 
immediately sold in execution of this 
decree and the sale proceeds thereof be 
credited towards theamount decreed and 
the balance, if any, be recovered from the 
defendants. 

Dissatisfied with this decree, the defend» 
ant Sardar Hafiz Ullah has appealed and 
on his behalf his learned Counsel Mr. J. G. 
Sethi has addressed us at great length, 
Nobody has appeard on behalf of the 
plaintiff-respondent. | 

Ithas been urged before us that the 
plaintiff has not succeeded in proving that 
the condition of the car at the time of 
the suit was not practically the same as 
the one in which it was received _by 
the appellant. It is also contended that 
the car had never been wronglully used. 
or illegally detained and that whatever 
deterioration in value has taken place, is 
only normal, and as new models had 
arrived in the market, the old model car 
in dispute. was not saleable. It ip alsa 
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denied that thé appellant is liable to pay 
the sum of Rs. 190 towards the travelling 
‘expenses of the plaintiff, 

We are unable to agree with the main 
contention of the learned Counsel for the 
appellants. Section 154 of the Indian 
Contract Act clearly lays down that if 
a bailee makes any use of the goods 
bailed, which is not according to the 
conditions of the bailment, he is liable 
to make compensation to the bailor for 
any damage arising to the goods from or 
during such use of them. Now it has 
been satisfactorily established from the 
evidence Jed by the plaintiff that the car 
had .been so used by Sardar Hafiz Ullah. 
Mr. Oldrine (P, W. No. 2) says on oath 
that he saw a friend of Sardar Hafiz 
Ullah using the car and he also saw the 
car being used. three or -four times sub- 
sequent to the time when Sardar Hafiz 
Uliah took -it over. Similarly Nur Din 
(P. W.No. 5); and Magan Bihari Lal (who 
was examined on interrogatories) ex- 
employees of the defendant Company, 
depcse to the ute of the car by defend- 
ant No. 1 for his private purposes. The 
most matériel evidence: has, however, been 
supplied by Mr. Berrill, who was also 
an employee of the defendant Company 
and was examined by interrogatories.. He 
bas stated that not only the car was 
being used by the defendant but on one 
Occasion within his knowledge its front 
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axle was also damaged. This evidence- 


is fully corroborated by -a disinterested 
witness in the person of- Mr, Jackson, 
Workshop Superintendent of Messrs. 
Barker and Hooper, Ltd., Labore, who was 
examined as a Court witness. His state- 
ment clearly shows that the condition of 
the car as seen by him in November 1927, 
showed marks of damages done to thecar 
and that its valves required grinding, its 
piston was in need ot decarbonising, its 
front hubs were loose, its front axleshowed 
marks of hammer blows and its rear mud- 
guards appeared to have been broken 
and repaired, He was: definitely of the 
opinion that the car was only worth 
Rs. 2,000 at-the time of his inspection 
“while it could have fetched about Rs. 4,000 
in February 1926. As against this evidence 
the defendant had examined Mr. Buchanan, 
Motor Engineer and Mr. Kirwan Engineer 
who merely state that the car was in-good 


condition on January 31, 1927, and one - 


Kamar Din, a motor repairer who had kept 
-the car in-his own garage.. We are not at 
all impressed--by the evidence.of the first 
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two witnesses, who saw the car in dispute 
on January 31, 1927, only, specially when 
we find that Mr. Kirwan had not tested 
the car himself and the statement of Kumar 


Din does not appear to us to be free from ` 


bias. We see no reason to doubt the dis- 
interested testimony of the plaintiff's 
witnesses and have no hesitation in holding 
that the car had been used by the defen- 
dant in contravention of their agreement 
and they were thus liable for the damage 
arising frora such use. 

In the sume manner we are not at all 
convinced that the car had not been wrong- 
fully detained. Under s, 160 of the Indian 
Contract, Act, it wasthe duty of Sardar 
Hafiz Ullah as bailee to return or deliver 
the car according to the plaintiffs direc- 
tions withcut demand as soon 2s the time 
for which it was bailed had expired. Not 
only he cid not do s0, but created all 


sorts of obstacles, based on flimsy grounds, 


to deprive’ the plaintiff of the use of the 
car and réjected all reasonable proposals 
made by the plaintiff through his Counsel. 

it is in evideace that even during the 


pendency of the suit the plaintiff through . 


his Counsel approached Sardar Hatz 


Ullah and requested him to produce the | 


car at Messrs. Walter Locke & Uo., for 
their inspection and also expressed his 
willingness to take over the :car in terms 
of the said Company's findings as to its 
present: conditions and without prejudice 
to his claim, and further gave him the 
option to purchase at the price fixed by 
them, Mi. Wilson, Motor Engineer of 
Messrs. Walter Locke & Co., has appeared 
as a witness for the plaintiff and has 
stated on’ oath that the car was not pro- 
duced for his examination on the date 
fixed. The only conclusion that is de- 
ducible fiom the circumstances brought 
on the record as well as from the cor- 
respondence that passed between the 
plaintiff and the contesting defendant 
through their respective Counsel is that 
the atuituds adopted by Sardar Hafiz Ullah 
was most :nbusinesslike and unreasonable, 
In these circumstances we are justified in 
holding that wrongful detention is fully 
proved and consequently under s. 161 of 
the Contract Act, we hold the defendant 
responsibl3 for any loss or deterioration of 
the car from the time he did not return or 
deliver iti: when demanded. ar 
We do not, however, think that the 
Plaintif if entitled to any sum in excess 
of Rs. 4000, which, according to Mr, 
Jackson was the market value of the 


a 
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car. in dispute in February 1926. The 
plaintiff demanded Rs. 5000 as the price 
of the car, while the Court granted him a 
decree for Rs. 4,500 on this account. We 
consider that the valuation assessed by 
Mr. Jackson is reasonable in view of all 
circumstances of the case, and, therefore, 
reduce the decres granted by the lower 
Court in respect of the value of the car 
to Rs. 4,000. Similarly we are not satisfied 
that the plaintiff .was justified in claiming 
his expenses for the first visit that he 
paid on February 20, 1926, for he was 
bound to visit Lahore on that occasion in 
any case. He has not been able to adduce 
any proof of more than one other visit 
and we consider that he is entitled to the 
expenses incurred by him on the occasion 
of his second visit to Lahore on March 24, 
1926, as that visit was on the express 
invitation of the defendant No. 1. We 
consider that a sum of Rs. 75 would bea 
sufficient compensation to the plaintiff on 
that account. We, therefore, accept the 
appeal and modify the decree of the 
learned Subordinate Judge to the extent 
of reducing the amount decreed by Rs. 575. 
The appellant having substantially failed, 
he will pay the costs of this appeal to the 
respondent assessed on Rs. 4,075. 
Tek Chand, J.-I agree, 
N. Appeal partly accepted. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 5 of 1935 
March 12, 1935 
KENDALL, J. 
SARJU AND ANOTHER— APPELLANTS 
versus 
EMPEROR— Opposite Party 

Evidence Act <I of 1872), s, 24—Confession 
taining some true facts—When can be 
other accused, 

Under s. 24 of the Evidence Act, a confession 
made by an accused person is irrelevant in a crimi- 
nal proceeding ifthe making of the confession 
appears to the Court to have been caused by any 
inducement, threat, or promise, having reference to 
the charge against the accused person, proceeding 
from a person in authority and sufficient, in the 
opinion of the Oourt, to give the accused person 
grounds which appear to him reasonable for sup- 
posing that by making it he would gain any advant- 
age or avoid anyevil of a temporal nature in refer- 
ence to the proceedings against him. The question 
to consider, therefore, is in thefirst place, whether 
the confession is relevant or not. If it is not re- 
levant it does not matter how many true facts 
were mentioned in it, it cannot be used against the 
other persons accused in the case. 

Cr. A. from an order of the Sessions 
Judge, Cawnpore, dated October 26, 1934. 

Mr. Saila Nath Mukerji, for the Appel- 
lants. 
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The Government Pleader, for the Crown. 

Judgment.—The appellants Sarju and 
Maiku were convicted by the learned Ses- 
sions Judge of Cawnpore with three other 
persons of an offence under 3.395, Indian 
Penal Code, and sentenced to seven years’ 
rigorous imprisonment. They have ap- 
pealed against their convictions and sen- 
tences, and Sarju has been represented in 
this Court by Mr. Saila Nath Mukerji. 
The dacoity took place on the night bet- 
ween June 4-5, 1934, at the house of one 
Pitan Lodh of village Rastpur in the Dis- 
trict of Cawnpore. Pitan himself and his 
two sons were not at home on the night 
in question, and the house was only oc- 
cupied by womenfolk and some children as 
well as by one Kunwarwa, son of Pitan's 
nephew, aged 20. The learned Sessions 
Judge was thoroughly satisfied by the 
evidence that a dacoity did take place at 
Pitan’s house on the night in question, 
though it was not of a very serious nature, 
the only property taken being the jewels 
which were on the persons of the women, 
nobody being injured. It did not last a very 
long time because information was taken 
to the Mikhya, Sardar Prasad, and he 
came to the spot with a relieving force, 
before whose arrival the dacoits, who are 
said to have been eight in number, had 
dispersed. 

According to the evidence for the pro- 
secution, one of the dacoits, Bajrang Brah- 
man, was pot only a resident of Rastpur 
but was actually the family priest of Pitan, 
dacoits, Ram 
Lal Ahir, were recognised by Musammat 
Kallo, daughter of Pitan, on the night in 
question. When Pitan returned on the 
afternoon after the dacoity the names of 
these two were given to the Police, and 
Bajrang was arrested at once. Bajrang 
made a confession which was recorded by 
a Magistrate on June 9, but which he 
retracted in the Sessions Court. 

The evidence against Bajrang and Ram 
Lal, who were known beforehand, who were 
recognised on the spot and were named to 
the Police, is of a different quality from 
that against Sarju, the present appellant, 
and Maiku, whohas appealed from jail. 
I am only now concerned with the cases 
of the last two. Apart from the retracted 
confession of Bajrang, the evidence against 
them consists only of the statement ofone 
identifying witness, Mvsammat Kalle... 

It has been pointed out that Bajrang 
was arrested on June 5, and he remained 
in Police custody until June 9, when his 
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Confession was recorded by the Magistrate, 
and also after that date. The learned 
Judge has remarked: “The confession is 
not in itself of very much value”, and he 
goes on to point out that Bajrang was 
kept in Police custody up to the moment 
that he was sent to a Magistrate and was 
then remanded to Police custody and re- 
mained there apparently till the case was 
committed to Sessions. He gives reasons 
for holding that this procedure was entirely 
‘ wrong and that the circumstances strongly 
suggest that Bajrang received an induce- 
ment from the Police, namely that he would 
be made a prosecution witness. The Judge 
had held that, although the circumstances 
suggest that there was an inducement, it 
does not necessarily follow that the con- 
fession was false. No doubt part of the 
confession is true, but what the Judge had 
to consider was whether the confession 
could be used as evidence if it was caused 
by some inducement. Under s. 24 of the 
Evidence Act a confession made by an ac- 
cused person is irrelevant in a criminal 
proceeding ifthe making of the confession 
appears tothe Court to have been caused 
by any inducement, threat, or promise, hav- 
ing reference to the charge against the 
accused person, proceeding from a person 
in authority and sufficient, in the opinion 
of the Court, to give the accused person 
grounds which appear to him reasonable 
for supposing that by making it he would 
gain any advantage or avoid any evil of 
a temporal nature in reference to the pro- 
ceedings against him. The question to con- 
sider, therefore, was, in the first place, 
whether the confession was relevant or not. 
If it was not relevant it did not matter 
how many true facts were mentioned in it, 
it could not be used against the other 
persons accused in the case. 

The Judge, however, has used it, although 
he says, “very littlereliance can be placed 
upon it,” If, however, the confession is 
discarded altogether in considering the case 
against Sarju, and Maiku, the only thing 
that remains is the evidence of Musammat 
Kallo who identified them in jail. Inthe 
identification proceedings 20 under-trial 

‘ prisoners were put up from among whom 
five were to be identified by the witnesses 
in the present case. Musammat Kallo 
identified three correctly and made two 
mistakes, that is to say, she was not a 
good witness but a fair one, and what is 
to be considered is whether her evidence 
is sufficient alone.to convict the appellants. 
The learned Judge has discussed her evi- 
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dence at considerable length and with 
great care. He believed her to be a very 
stupid witness and she certainly made 
some mistazxes which are difficult of expla- 
nation. Fa instance, in cross-examination 
she stated that she had seen both Sarju 
and Maikt before the dacoity while visit- 
ing Bajrang in the village. -Ifthis is a 
fact it is certainly curious that there was 
no mentior of their names when the re- 
port was made tothe Police, and Bajrang 
and Ram Lal were named, that is, it was 
not suggested that there were other dacoits 
who had keen identified and who could 
be recognised if they were produced. The 
Judge remarks that she may not have 
realised urtil after she had seen them in 
jail that sae had actually seen them be- 
fore. But it seems to me to be very 
doubtful whether he would have convicted 
Maiku anc Sarju on the evidence of 
Musammat Kallo alone, if he had also not 
made use of the confession of Bajrang. In 
these circumstances I think I am bound 
to give the henefit of the doubt to these 
two appellents. I, therefore, allow their 
appeals, seb aside the order of conviction 
and sentences, and direct that they be 
acquitted aad released. 
D. Order set aside. 





LAHORE HIGH COURT 
Letters Fatent Appeal No. 134 of 1929 
February 19, 1934 
TEK CHAND AND COLDSTREAM, JJ. 
QARUM AND OTHERS— PLAINTIFFS— 
APPELLANTS 
DEWA SINGH AND ANOTHER — DEFENDANT 
— FLAINTIFF— R ESPON DENTS 
Limitation Act (IX of 1908;, Sch, I, Arts. 120, 32 
—Shamilat owned by plaintiff and defendant among 
others—Constrvctions by defendant on shamilat—Suit 
for permanent injunction to remove constructions— 
Limitation for suit—Article applicable —Civil Proce- 
dure Code (Ac: V of 1903), s. 149—Application for 
leave to file Litters Patent Appeal—Memorandum of 
appeal. without stamp—Leave to appeal—Court-fee 
stamps affixed after limitation—Admission of appeal 
—Delay, if cam be deemed to have been condoned. 
Where the painti sues for permanent injunction 
to have certain constructions removed on the ground 
that they had been built by the defendant upon two 
of the village 
shamilat of which the plaintiff as well as the defend- 
ants are some of the owners, the suit is governed by 
Art. 120 and not by Art. 32, Limitation Act, 
Mastan Singh 7. Santa Singh (7), followed. 


Where along with an application for leave to 
appeal under cl. 10 ofthe Letters Patent, the ap- 
pellant also presented the memorandum of appeal 


to the Letters Patent Bench but without court-fee 
and theapplicetion was granted and court-fee stamps 
were affixed onthe memorandum of appeal after 
the period to limitation but the appeal was admitted 
for disposal by the Letters Patent Bench ; h 


N 
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Held, that the delay was condoned under a. 149, 
Oivil Procedure Code, when the appeal was admit- 
ted and the memorandum, as originally presented, 
was nota nullity and when court-fee was paid and 
admitted, the result was that it stood good from the 
date on which it was presented. Faizullah Khan v 
Mauladad Khan (6), followed. f f 

L. P. A. from the decree of Mr. 
Justice Addison, dated April 4, 1929. 

Mr. N. C. Pandit, for the Appellants. 

Mr. Ram Lal Anand, for the Respondents. 

Judgment of Addison, J., from which 
Letters Pateat Appeal is filed: 

Addison, J.—The plaintiffs sued the de- 
fendant for a permanent injunction to have 
certain constructions removed on the ground 
thatthey had been built by the defendant 
upon two pathways, these pathways being 
part ofthe village shamilat of which the 
plaintiffs as well asthe defendant are some 
of the owners. The suit has been partly de- 
creed and the only question urged before 
me on second appeal by the defendant- 
appellant’s learned Counsel was that the 
suit was barred by limitation. The finding, 
which is correct, is that the encroachment 
took place in 1922, whereas the suit was 
instituted in 1926, If therefore Art. 32, 
Limintation Act, applied, the suit would be 
time-barred, The Article applied by the 
Courts below was Art. 120. 

A common instance of the application of 
Art. 32, is that ofa tenant who, having a 
right to cultivate land, digs a tank in it or 
builds a house on it. In such cases it was 
held by a Full Benchin Sharoop Das Mondal 
v. Joggessur Roy (1), that a suit must be 
brought within two years under Art. 32. 
Article 32 gives the period of limitation for 
bringing a suit against one who, having a 
right to use property for specific purposes, 
Perverts it to other purposes. The defend- 
ant in the present case is one of the owners 
of the shamilat which comprises the paths 
he has encroached upon and he, in common 
with the other proprietors, had a right 
to use those paths in a particular way. 
Instead of using the paths for the specific 
purpose for which they were set aside, he 
has perverted them to his own use by 
making some constructions. Apparently 
therefore Art. 32 does apply to the present 
suit. Thereis, however, an obiter dictum 
by the Chief Judge in Chambers in Achar 
Singh v. Badhawa Singh (2) to the effect 
that sucha suit asthe present is governed 

y Art. 120 and not Art. 32. In that case 
the encroachments had taken place more 
than six years before the suit was brought 

(1) 26 O 564; 3 O W N 464. 


(2) 15 Ind. Oas. 285; 124 P R 1919; 132 Pw. 
12; 2 P L R 1913, TA aa R 
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so that it was not necessary to decide as 
between these two articles, the suit being 
barred under either. The learned Chief 
Judge did state all the same as follows: 

“As at present advised I am inclined to hold 
that Art, 32 is not applicable, and that Art. 120 is 
applicable.” 

Further, in that case it has not been 
made clear whether the defendant had a 
right to use the property encroached upon 
for any specifie purpose. Jtis only in such 
case that Art. 32 would apply and Art, 120 
would certainly apply if the defendant had 
no right to use the property for a specific 
purpose, i 

A learned Judge in Ohambers of this 
Oourt distinguished Achar Singh v. 
Badhawa Singh (2) in Ghulam Muhammad 
v. Abdul Satar (3). In the case before him 
the plaintiff prayed for an injunction to 
restrain the defendant from cultivating a 
certain piece of land on the ground that it 
wasa part of a pond which was reserved 
for the use of all the owners of the village, 
including the defendant, and that the de- 
fendant was not entitled to do anything so 
as to interfere with such common use. It 
was held that the suit was governed by 
Art. 32 and not by Art. 120. The present 
case is practically on all fours with that 
case, Here, the paths encroached upon are 
shamilat paths belonging to all the owners 
of the village, including the plaintiffs and 
the defendant, and they have been reserved 
for the use of the owners of the village, 
including the defendant. This ruling there- 
fore supports the contention of the learned 
Counsel for the appellant. 

The same learned Judge in Ohambers 
also decided another case reported as 
Chandu v. Gajju (4). The headnote of that 
case is to the effect that in a suit such 
as the present it is for the plaintiffs to 
prove that the encroachment was made 
within six years before suit. This headnote, 
however, is wrong. The only question 
argued before the learned Judge was as 
to the burden of proof. It was assumed 
by both parties that the period of limita- 
tion was six years, and the question was 
whether if was for the plaintiff or the 
defendant to establish when the encroach- 
ment took place. Nothing else was decided 
by the learned Judge. So this case cannot 
in any way be said to conflict with Ghulam 
Muhammad v. Abdul Satar (8). 


A somewhat similar case is reported as 
(3) 89 Ind, Oas. 405; AI R 1925 Lah, 653; 1 Lah. 


Oas. 480. : 
(4) 83 Ind, Cas, 176; A I R1925 Lah. 455; 7 Lah. L’ 
J 228. aE e ` 
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Ismail v. Thakur Lal (5). The plaintiff 
was the properietor of land used as a public 
grave-yard. The defendant was not the 
owner, but had the right to bury his dead 
in the grave-yard. The defendant planted 
trees'in the grave-yard, thus convert- 
ing it into a grove. The plaintiff 
sued for possession of the plot and for 
removal of the trees some eight years 
after the planting of the trees. It was held 
that the claim for the removal of the trees 
was governed by Art. 32 as the defend- 
ant had a right to use the property 
for the specific purpose of burying 
his dead therein. As it is clear in the 
present case that the encroachment took 
place some four years before suit, I hold that 
the suit is barred by limitation under 
Art. 32, Limitation Act. I therefore accept 
the appeal ex parte and setting aside the 
orders of the Courts below, dismiss the 
suit. I leave the parties to bear their own 
costs throughout. 

"In appeal under the Letters Patent, the 
following judgments were delivered. 

_ Tek Chand, J.—A preliminary objection 
is raised on behalf of the respondents 
that this appeal is barred by limitation. 
Thė case was decided by the learned Judge 
in Chambers on April 4, 1929. On May 3, 
1929, the appellants presented an applica- 
tion for leave to prefer an appeal under 
el. 10, Letters Patent. Along with this 
application the appellant also presented a 
memorandum of appeal containing the 
grounds on which the Letters Patent Bench 
was asked to reverse the judgment of the 
learned Judge. No court-fee stamp was 
affixed on this memorandum. ‘The appli- 
cation for leave to appeal was granted by 
the Judge on October 18, 1929, and on 
October 22, the appellants’ Counsel affixed 
the necessary court-fee stamps on the 
memorandum of appeal. The memoran- 
dum was laid before the learned Chief 
Justice and Broadway, J., on November 15, 
1929, and the learned Judges admitted 
the appeal for final disposal before a Divi- 
sion Bench. It is urged on behalf of the 
respondents that the appeal should be 
considered to have been properly presented 
on October 22, 1929, and that if the time 
actually taken in obtaining the certificate 
for leave to appeal is excluded, it is out of 
time by two days. In my opinion there 
is no force in this contention, as in the 
circuyustances the Bench which admitted 
the appeal should be considered to have 
condoned the delay under s. 149, Civil 
Procedure Code, as explained by their 
(5) 93 Ind. Oas. 89; AIR 1926 Oudh 341;13 O L J 428, 
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Lordships of the Privy Council in Faizullah 
Khan v. Muladad Khan (6), at p. 748%. The 
memorandum as originally presented was 
not a nullity, and when the court-fee was 
paid and accepted the result was that: 
“It stood good from the date on which it 
was presented.” 

On the merits there is no doubt that this 
appeal must succeed. The learned Judge 
in Chambers had held the suit to be 
barred under Art. 32, Limitation Act. At 
that time there were conflicting decisions 
by Single Benches of this Court as to the 
meaning and scope of Art. 32. The ques- 


tion has since been considered by a Full: 
Bench of five Judges in Mastan Singh Vv. 


Santa Singh (7), and it has been held that 
suits like the one before us are governed 
by Art. 120 and not by Art. 32. Oounsel 


for the respondents concedes that accord-' 


ing tothe rule laid down by the Full 
Bench the suit is within time. 
He however urged that the case should 


be sent back to the learned Judge in 


Chambers for decision of grounds Nos. (2) 


and (4) of the second appeal, on 
which he had not given his findings. After 
hearing Counsel I do not think that there 
ig any necessity to remand the case for this 
purpose, Ground No. (2) is obviously without 
force. It is contended that the learned 
District Judge had dismissed the defend- 
ants’ appeal without hearing his Counsel. 
The judgment of the District Judge shows, 
however, that he had discussed Counsel's 
arguments in detail. The point raised in 
ground No, (4) is that in order to succeed 


in the present suit the plaintiffs should. 


have proved special damage. On the suit 
as laid, proof of special damages is in my 
opinion unnecessary and Counsel has not 
been able to cite any provision of the law 
or judicial authority in support of his con- 
tention. 

Accordingly, I. would accept this appeal, 
set aside the judgment and decree of 
the learned Judge in Chambers, and res- 
tore that of the District Judge. But 
having regard to the fact that the ques- 
tion of limitation was not free from diffi- 
culty I would leave the parties to bear 
their own costs throughout. 

Coldstream, J.—I agree. 

N. Appeal accepted. 


(6) 117 Ind. Cas. 493; A I R1829 P C147; 56 I 
Bom. 1. R 
841; 30L W303; 57 ML JI 281; (1929) M W N 818; 
50 O L J 39 (P C). 

(7) 145 Ind. Cas. 553; A I R1933 Lah. %05; 14 Lah. 
267; 34 PL R618:6R L 113 (FB). . 


*Page of 10 Lah.—|Ed.] 
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LAHORE HIGH COURT . 
First Civil Appeal No. 511 of 1933 
February 12, 1935 
ADDISON AND Din MUHAMMAD, JJ. 
Babu DEVI DAY AL—PLAINTIFF 
— APPELLANT 
versus 
Musammat INDOMATI—DsvrFnpant 


— RESPONDENT 
Benami—Source of money is not sole and conclusive 


criterion—Wife allowed to keep savings from house-. 


keeping allowance in her own name to defeat claims 
of husband's children by another wife—Property 
purohased with the amount—Whether belongs to wife 
alone, 

In deciding whetheror not a particular. transac- 
tion is benami, the source from which the money 
came is no doubt a valuable test, but to regard it 
as the sole and conclusive criterion is wrong. 

Tt is true that where a husband buys property in 
the name of his wife, there is a resulting trust in 
his favour in the absenceof proof of a contrary in- 
tention. But where the wife is allowed to put the 
savings from the housekeeping allowance in her own 
name in the Post Office Savings Bank 
defeat the claims of the husband's children and 
grandchildren by aformer wife and to give her 
something to fall back upon, it cannot be said that 
property purchased with this amount belongs to the 
husband. Thulasi Ammal v. Official Receiver, 
Coimbatore (1), applied. 


F. C. A. from a decree cf the Subordinate 
Judge, First Class, Rawalpindi, dated 
March 13, 1933. 


Mesers. Narotam Singh and Jagan Nath 
Aggarwal, for the Appellant. 

Messrs. Tara Singh Narula and Gullu 
Ram, for the Respondent. 


Judgment.—These two appeals are 
concerned with a dispute between husband 
and wife. Devi Dayal, when he was getting 
on in life, married a young widow. He had 
already a grown-up family. He used to 
give his wife Rs. 200 a month on which she 
had to manage the house and the savings she 
banked in her own name with the Post Office 
in a Savings Bank account. These savings 
amounted to Rs. 1,200. With this sum 
and with certain moneys of her husband 
postal cash certificates to the face value of 
Rs. 5,310 were purchased in the name of the 
wife Musammat Indomati. When the 
husband and wife fell out, the husband 
brought this suit for a declaration that he 
was the owner of the postal cash certificates 
and entitled to recover their amount and 
that his wife was not the cwner thereof 
but was merely his benamidar. The trial 
Court granted the plaintiff a declaration 
with respect to all the postal cash 
certificates excepting three which were 
purchased with the sum of Rs. 1,200, and it 
left the parties to bear their own costs, 
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Against this decision both the husband 


. and wife have preferred appeals. _ . 


It is no doubt correct that‘ where a 
husband buys property in the name of his 
wife, there is a resulting trust in his favour 
in the absence of proof of a contrary inten- 
tion. That was why the. husband was 
given a declaration as regards those postal 
certificates which he put in thename of his 
wife, the money heing supplied directly 
by him. The case, however, is not quite the 
same as regards the postal cash certificates . 
purchased for Rs. 1.200 as to which the suit ` 
was dismissed. The plaintiff himself 
admitted that his wife was responsible for 
the complete management of the house on 
the sum of Rs. 200 a month. Expenses: 
were not to exceed that amount and if there 
was anything over, she used to put it into 
the Savings Bank account in her own name. 
This was a mutual arrangement and it is 
clear thatthe husband never intended to 
take back these savings. He had children 
and grandchildren when he married her 
and he himself admitted that he purchased 
the postal cash certificates in the name of 
Musammat Indomati because of his family, 
in order that she might have something to 
live upon. It was held in Thuiast Ammal 
v. Official Receiver, Coimbatore (1) 
that in deciding the question whether or not 
a particular transaction was benami, the 
source from which the money came was no 


- doubt a valuable test, but to regard it as 


the sole and conclusive criterion was 
wrong. In that case the husband purchased 
property in the name of his junior wife 
from h's own purse with a view to defeat 
the claim of his elder wife and her son. 
It was held that this was sufficient proof of 
a contrary intention and that the transac- 
tion far from being benami, was intended 
tobe resl. Similarly, in the present case, . 
the wife was allowed to put the savings 
from the housekeeping allowance in her 
own name in the Post Office Savings Bank 
in order to defeat the claims of his 
children and grandchildren and to give 
her something to fall back upon. It 
cannot, therefore, be said that as regards 
the certificates purchased withthe sum of 
Rs. 1,200 the decision of the Court below is 
wrong. 

In our judgment the decision appealed 
against is right and we dismiss both 
appeals but make no order as to costs. 

N. Appeals dismissed. 

(1) 153 Ind. Cas. 478; A IR 1934 Mad. 671; (1934) 


M W N 580: 49 L W 633; 67 M LJ 541; 7R M 
53. 
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ALLAHABAD HIGH COURT 
Full Bench 
Second Civil Appeal No. 834 of 1933 
March 12, 1935 
SULAIMAN, ©. J., BENNET ano HARRIRS, JJ. 
MOHAMMAD TAKI KHAN-— PLAINTIFF 
é —~APPELLANT 
versus 


JANG SINGH—Derenpant — 
RESPONDENT 

Evidence Act (I of 1872), ss. 91,92—Term that cer- 
tain amount isto be paid by transferee—Oral evi- 
dence to prove separate contemporaneous agreement 
that amount mentioned will not be paid—Admissibili- 
ty—Mortgagor, whether can give oral evidence to 
show that money sought to have been borrowed has not 
actually been borrowed—Acknowledgment of receipt of 
the whole or part of sale consideration, whether a 
term of the deed—Oral evidence to show amount was 
not received—Admissibility—Tendering of such oral 
evidence—Other party, if can prove that sale conside- 
ration was less than that stated in deed—Fraud—Con- 
tract entered into to cheat third person—Fraud succeed- 
ing —Plaintiff is estopped from alleging his own fraud 
and setting 1tup as against defendant—Practice— 
Plaintiff cannot place evidence in alternative. 

Where under a written document there is 
some amount still outstanding which under its 
terms has to be paid by the transferee, then it is 
not open to the transferee to produce oral 
evidence to show that there was a separate con- 
temporaneous oral arrangement under which it 
was agreed that thissum would not be payable, for 
such a course would be allowing him to contradict 
the terms of the document and would be contrary to 
the provisions of s. 92, Evidence Act. [p. 366, col, 


JJ 

So far as the amount of the mortgage money as 
stated in the mortgage deed’ is concerned, it 
is always open to the mortgagor to say that he 
had not received the full consideration, because the 
admission that so much had been paid by the 
mortgagee to the mortgagor is a mere acknowledg- 
ment of the receipt of the amount paid in the past and 
is, therefore, a recital as toa fact and there ig nothing 
in 8,92, Evidence Act which would debar a mortgagor 
from saying that although he admitted having re- 
ceived the full amount, he had not in fact received 
it. On the other hand, if a dispute arose as to 
whether the exact amount mentioned in the mort- 
gage deed to be paid in future was the amount 
agreed tobe advanced or was more or less, then 
both parties would be estopped from going behind 
the recital, because there would bean implied pro- 
mise onthe part of the mortgagee to advance the 
whole of that amount. 

Per Bennet, J.—The amount of sale consideration 
is a term ofa deed of sale. When the terms of a 
deed of sale have been proved according to s. 91 
Evidence Act, no evidence of any oral agreement or 
statement shall be admitted as between thy parties 
to the deed of sale or their representatives for the 
purpose of contradicting, varying, adding to, or 
subtracting from, the amount of sale consideration, 
The acknowledgment of receipt of the wholeor part 
of the sale consideration in a deed of sale ig not a 
term of the deed of sale and oral evidence may be 
given to show that the amount acknowledged or any 
part of it was not received. When one party ten- 
ders oral evidence to prove that the amount acknow- 
ledged or any part of it was not received, this does 
not give the other party a right to produce evi- 
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dence of any oral agreement or statement that the 
amount of sale consideration was less than what ia 
entered in the deed of sale.[p. 369, col. 2: p. 370, col 1.] 

Per Sulaiman, C. J.—Where a plaintiff comes to 
Court and wants to go back upon the termsof a 
contract entered into by him on the ground that 
such terms had been fraudulently entered by him- 
self inorder to cheat a third person and such fraud 
has actually succeeded, the plaintiff would be estop- 
ped from alleging his own fraud and setting it up 
as against the defendant. [p 367, col. 2] 

Per Bennet, J.—A plaintiff cannot appear in a 
witress-box in a Court of Law and state in the alter- 
native; “I executed this document as a genuine 
sale " and also: “I executed this ‘document merely 
as a fictitious document.” When it is a question of 
ag a statement must be precise. [p.369, col. 

S. O. A. from the decision of the District 
Judge, Farrukhabad, dated January 12, 
1933. 

Mr. F. Owen O'Neile, Dr. K. N. Katju and 
Mr. Shah Jamil Alam, for the Appellant. 

Messrs. K. Verma and Babu Ram 


Avasthi, for the Respondent., 


Sulaiman, C. J.—Three questions have 
been referred to this Full Bench for 
answer by the Division Bench before which 
the plaintiff's appeal arising out of a suit 
for sale ca the basis of a mortgage-deed 
came up for hearing. On August 17, 1926, 
a sale deed was executed by the plaintiff 
and his uncle along with their wives in 
favour of the two vendees including the 
present defendant. The sale deed purport- 
ed to be for Rs. 11,400, out of which a part 


‘was paid in cash and another part was set 


off against a previous debt and the 
balance of Rs. 5,000 was stated to have 
remained inthe hands of the vendees who 
were liable to pay the amount to the ven- 
dors. On the same date a mortgage deed 
was executed by one of the vendees in 
favour of the plaintiff and his uncle, for 
this sum of Rs. 5,000, ander which the 
mortgagor agreed to pay this amount to 
the two vendors and hypothecated his im- 
movable property as security for the 
amount. There was, of course, an admis- 
sion that this sum was due under the con- 
temporaneous sale deed and would be paid 
later. The present plaintiff admits to have 
Teceived some payments and brought the 
suit to recover Rs. 3,300, the balance out 
of Rs. 9,000 which according to him had 
remained unpaid. The defendant set up 
the defence that the principal considera- 
tion of the sale deed was not Rs. 11,400 
but only Rs. 8,400 and that the ‘extra sum 
of Rs. 3,000 had been entered therein 
fictitiously inorder to defeat and delay 
possible pre-emptors. A question arose 
whether it was open to the defendant to 
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adduce evidence to show that a part of the 
sale consideration was really fictitious. 
Such evidence was allowed by the Courts 
below and they have come to the concurrent 
finding that.this amount was in fact ficti- 
tious, The first question referred to the 
Full Bench is: 

“Whether evidence tending toshow thatthe con- 
gideration for the said sale was a lesser sum than 
that stated in the sale-deed of August 17, 1926, was 
admissible.” 

The answer to this question depends 
on an interpretation of ss. 91 and 92, 
Evidence Act. Under the latter section 
when the terms of any contract have been 
proved, no evidence of any oral agreement 
is to be admitted as between the parties 
to any such instrument or their represent- 
atives, “for the purpose of contradicting, 
varying, adding to, or subtracting from, 
those terms.” Under proviso J, however, 
any fact which would invalidate any such 
document can be proved and by way of 
illustration it is mentioned that want or 
failure of consideration can be proved. 
Obviously such want or failure of con- 
sideration as can be proved must be one 
which would invalidate the document. 

There are several cases in support of the 
plaintiff-appellant’s case, which may be 
first mentioned briefly. In the case of 
Adityam Iyer v. Ramakrishna lyer (1), 
it was laid down that the amount of the 
price agreed to be paid is an essential 
term of a contract of sale and that no evi- 
dence of an oral agreement at variance 
with the provisions of the deed is admis- 
sible. Accordingly the vendor in that 
case was not allowed to show that the 
true sale consideration inslead of the 
ostensible amount of Rs. 35,000 was really 
Rs. 36,900, the extra sum of Rs. 1,000 
- having been agreed to be written off after 
delivery of possession. See also the cases 
of Annada Charan v. Hargobinda (2) and 
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Sahib (3). 

In the case of Lala, Singh v. Basdeo Singh 
(4), Walsh, J,, declined to allow evidence 
to be considered which was intended to 
show that the true consideration of 
Rs, 3,600 mentioned in the sale deed was 
in fact Rs. 2500 only, and he thought 
that an altempt to prove that a sale really 

(1; 21 Ind Cas. 458; 38 M 514; (1913) M W N 847; 
14 M LT 382; £5 M L J 692, 

(2) 75 Ind. Cas 537; A I R 1923 Oal. 570; 27 OW 
N 496; 37 O L J 552, ie 

(3) 124 Ind. Oas. 508; A IR 1930 Mad, ‘653; 31 
L W 448; 53 M L J 240; Ind. Rul. (1939) : Mad. 70; 
(1930) M W N 156. 3 ot a 

wW 71 Ind, Cas, 768; A IR 1923 All, 429, 
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took place for onesum when the deed 
says that it took place for another sum 
was not within the proviso of s. 92 and 
could not be allowed to be made. The 
learned Advocate for the defendant had to 
concede that this case is a direct’ authority 
in favour of the plaintiff-appellant. He 
however relies first on certain earlier cases 
in support of his contention that evidence 
is admissible. 

In the case of Bal Kishen Das v. W.F. 
Legge (5), their Lordships of the Privy’ 
Council disallowed ‘oral evidence for the 
purpose of ascertaining the intention of 
the parties to the deeds in question, but 
laid down that the question whether the 
document was an out and out sale or whe- 
ther it was a mortgage by conditional sale 
could be decided on a consideration of the 
documents themselves with only such 
extrinsic evidence of such surrounding 
circumstances as may be required to show 
in what manner the language of the docu- 
ment is related to existing facts. By the 
very definition of mortgage by condi- 
tional sale asnow contained inthe Transfer 
of Property Act, a transaction which is 
ostensibly one of sale would be a mortgage 
by conditional sale, if there is an agree- 
ment to re-convey the property. 

In the case of Sah Lal Chand v. Indarjit 
(6), their Lordships of the Privy Council 
affirmed the judgment of this Court and 
approved of the proposition that where there 
had been a false acknowledgment by recital 
in a deed of sale of the payment by the 
purchaser of the consideration money and 
its receipt by the vendor, it is open to the 
latter to prove that no consideration money 
was actually paid. Their Lordships took 
care to point out that s. 92 did not indicate 
that no statement of fact in a written 
instrument was to be contradicted by 
oral evidence. Accordingly when there 
was a mere acknowledgment of a receipt 
of consideration it was laid down that 
there was no infringement of that section 
to accept proof that by a collateral arrange- 
ment between the parties, the considera- 
tion money had in fact remained with the 
purchaser in his hands for the purposes 
and under the conditions agreed between 
them. These cases therefore do not sup- 
port the contention urged on behalf of the 
defendant. 

But great reliance is placed by the learned 


(5) 22 A 149; 27 I A 58; 7 Sar, 601; 4 0 W N 153; 
2 Bom L R523(P O). 

(6) 22 A 370; 27 ÍA 93; 7 Sar. 702; 4C W N 385; 
2 Bom, L R 553 (P 0). i | 
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Counsel on the case of Hanif-un-Nisse v. 
Faiz-un-Nissa (7),. decided by their Lord- 
ships of the Privy Council, In that case 
Hanifunnissa had executed a document 
which purported to be a sale deed fora 
sum of Rs. 60,000 in favour of her daughter 
and had acknowledged the receipt of the 
entire consideration in the deed, She 
brought a suit on the allegations that the 
“document was a fictitious document and 
that really no interest in the property had 
passed to the transferee. In the alternative 
‘she claimed that it was a sale deed, the 
consideration for it had not been paid to 
her and she should be given a decree for 
the full amount. The defendant on the 
other hand denied that the transaction was 
a fictitious transaction, but at the same 
time did not admit that it was a sale 
transaction and pleaded that it was a 
transaction of gift under which she was 
not liable to pay any amount at all. The 
trial Court did not come to the finding that 
the transaction was wholly fictitioue and 
holding it to bea deed of gift, dismissed 
the plaintiff's claim for recovery of the 
sale price as well. On appeal before the 
High Court only one point appears 
to have been pressed on her behalf, for the. 
judgment of the High Court opened with 
the remark: : 

“The only point involved in this appeal is whether 
or not extrinsic evidence is admissible for the 
purpose of showing that a document which purports 
to be and is on the face of it a deed of sale isin 
reality a deed of gift.” 

The learned Judges came to the con- 
clusion that the defendant was debarred 
from showing a different nature of the 
transaction and that s. 92, Evidence Act, 
was in her way, and accordingly decreed 
the plaintiffs claim for recovery of 
Rs. 60,000 on the footing that it was a sale 
transaction, though not a fictitious transac- 
tion. When the matter went up in appeal 
before their Lordships of the Privy Council, 
their Lordships thought that the decree 
appealed from could not be sustained and 
were of the opinion that the proper course 
was to remand the case to the High Court 
to be dealt with on the evidence. The 
case was accordingly remanded. Another 
Division Bench of this Court theu disposed 
of the appeal and dismissed the suit hold- 
ing that the transaction was one of gift, 
pure and simple. 

The learned Advocate for the defendant 


__ (7) 11 Gnd. Cas, 398; 33 A 340; 38 IA 85;150 W 
N 340; 381 A 85;150 WN 521; 8 ALJ 373; 13 


OL J 510; 13 Bom. L R 39i; 10 M L T 23; (1911) 2 
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relies on this case strongly ‚and urges 
before us that this is a conclusive authority 
that evidence should be allowed to show 
that the sale consideration was not what 
was recited;in the deed. It should, however, 
be borne in mind that in that case although 
the plaintiff's case that the document was 
fictitious had apparently been abandoned 
in the High Court and was certainly not 
made the basis of the decision by the High 
Court, there was an admission by the 
plaintiff that the whole of the consideration 
had been paid to her and that nothing was 
due and owing to her from the defendant. 
The deed on the face if it therefore 
showed that there was no longer any 
pecuniary liability on the transferee 
at all. The defendant took up the 
same position that there was no further 
pecuniary liability on her, but explained 
this circumstance by showing that although 
there was a recital that money had in 
fact been paid, the true fact was that it 
was understcod between the parties that 
no money should ever be paid and was 
therefore not paid. The decision of their 
Lordships of the Privy Council is accord- 
ingly no authority for the proposition that 
where a part of the sale consideration is 
on the face of the document still outstand- 
ing and is agreed between the parties to 
be payable in future, it is open to the 
vendee to show that that sum was a fic- 
titious amount. 

This Privy Council case was followed by a 
Division Bench of this Court in the case of 
Chuni Bibi v. Basanti Bibi (8). In that 
case the ostensible sale consideration stated 
in the deed was Rs. 40,000 but the vendor 
had admitted receipt of Rs. 37,600 and 
had acknowledged payment in the deed; 
the balance of Rs. 2,400 was to be paid 
in cash atthe time of the registration, The 
vendor however brought the suit for re« 
covery of Rs. 24,87: out of the sum of 
Rs. 37,600 on the allegation that although 
it had been admitted ın the deed that the 
sum had been paid, it had in fact not been 
paid. The defendant turned round and 
although denying liability to pay this 
amount pleaded that this sum had been 
fictitiously entered in the deed and that it 
was wrongly stated to have been paid, the 
true fact was that it was never intended 
between the parties that it should be paid 
and that accordingly it had not been 
paid. The Bench purporting to follow the 
decision of their Lordships of the Privy 

(8) 24 Ind, Cas. 661; AgIl R 1914 All, 298; 36 A 
537; 12 AL J 969, 
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Council held that such evidence was ad- 
missible. One of the reasons suggested 
was that where a plaintiff is allowed to 
go back upon the recital in the deed, the de- 
fendant is also entitled to produce oral evi- 
dence in support of her own allegations. It is 
not possible to admit oral evidence on aby 
such equitable ground. The question 
whether evidence is admissible or not is 
a legal question which is to be decided 
on the proper interpretation of the relevant 
sections of the Indian Evidence Act. 

Under s. 91 when the terms of a contract 
have been reduced to the form of a document, 
no evidence can be given in proof of terms 
of such contrac: except where secondary 
evidence of its contents is admissible. Tt 
follows that if the contract between the 
parties has been reduced to the form of a 
document, they cannot be allowed to set up 
any other contract at variance with the terms 
of the document. 

Section 92, Evidence Act, provides that 
where a contract has been entered into 
between two parties and certain terms 
have been reduced to the form of a docu- 
ment, then neither party, with certain ex- 
ceptions,zan be allowed to go back upon the 
written document and either contradict,vary 
add to or subtract from ils terms. Both 
parties mus} be tied down to the agreement 
which they chose to reduce into writing. 
The exceptions are contained in the various 
provisos. The section therefore prevents 
a party from varying the terms of the 
document in a way which would be contrary 
to its plain language, but where other evi- 
dence is sought to be produced in order 
to invalidate the document itself, then, of 
course, there is no prohibition because 
obviously the invalidation of a document 
is not a variation of its terms, but its 
‘very negation. P 

Where the dispute is as to whether the 
transferee had agreed to pay Re. 5,000 or 
Rs. 3,000 in future, the agreement is 
certainly a part of the terms of the docu- 
ment and contains a promise of the tran- 
sferee and therefore an obligation and 
liability on him to pay the stated amount. 
On the other hand, where the dispute is 
as to whether a sum of Rs. 5,000 stated to 
have already been paid and received was 
in fact Rs. 5,000 and not a smaller sum 
of Rs. 3,00U, the question is one of fact 
and relates tothe exact amount which was 
paid and received. Substantially this 
is no part of the terms of the 
contract, for there is now farther 
obligation on the transferee to pay the 


MOHAMMAD TAKI KHAN v. JANG sINGH (ALL) 365 


stated amount. In reality the question wha? 
was the actuel amount paid in the past, 
i. e„ the recital of the amount said to have 
been received, is not very material if both 
parties admit that that amount is no longer 
due. A recitalas to the past payment is - 
a recital of a fact and therefore is no 
estoppel against the person who made the 
admission. There is only a presumption 
against him arising out of hig admission, 
but that presumption is by no means con- 
clusive or irrebuttable. On the other hand, 
where there is a promise to pay a certain 
amount in future, it is by no means a 
statement of a fact which may be shown 
to be incorrect, but is the undertaking of. 
2 liability under a written document which 
cannot be allowed to be departed from. 
By trying to show that the recital is wrong, 
the party is merely trying to show that it 
made a wrong admission; while by attempt- 
ing to show that the amount promised to be 
paid was different, he is attempting to alter 
one of the conditions in the deed which still 
remains to be fulfilled. It seems to me 
that there is under this section no pro- 
hibition against the party to a document 
restraining him from trying to show that 
a statement of fact contained in the docu- 
ment was in reality not true, but there is 
a prohibition against him from attempting 
to show that one of the essential terms of 
the document which creates an existing 
liability on him was wrong, and therefore 
not binding upon him. If the admission 
has been obtained by means of fraud, force 
or misrepresentation or js in any other way 
invalid, it is open to the party aggrieved 
to have the document set aside, in which 
case it would fall to the ground on ac- 
count of its invalidity, but a party cannot 
accept a part of the document and ita 
terms and repudiate the other parts. Where 
a defendant says thatthe transaction in 
question was not a sale but a mortgage 
or that it was nota sale buta gift, he is 
attempting to show that the true nature and 
character of the transaction was different 
from what it ostensibly was. He need not 
necessarily be varying its terms provided 
such terms can be gathered from the 
documents in existence and, as laid down 
by their Lordships, from the surrounding 
circumstances showing the relation to 
existing facts. But where a party admits that 


„a transaction was ofthe nature and character 


as appears from the document, but wishes 
to show that the consideration still payabla 
was less or more than what was entered 
therein, he is accepting the transaction -in 


‘ 
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part and trying to alter another part of it. 
Such a course is certainly not open tothe 
party. b i 

Speaking perscnàllý for myself, I think the 
case of Hanif-un-Nissa v. Faiz-un-Nissa (7) 
decided by their Lordships of the Privy 
Council could not be distinguished in Chuni 
Bibi v. Basanti Bibi (8). It is suggested 
that the distinction was that in that case 
the plaintiff had at first alleged that the 
transaction was wholly a fictitious one, 
though at a later stage that position 
was actually abandoned. It would, to my 
mind, have made no difference even if she 
had brought a suit onthe simple allegation 
that the sum of Rs. 60,000 was due to 
her. on the sale deed, for the defendant 
would still have been allowed to prove that 
what she had admitted to have received 
and therefore admitted was not due from 
the.defendant, was in fact-not due because 
it had never been agreed to be paid. Their 
Lordships no doubt sent the case back for 
decision on the merits. But I would take 
it that their Lordships meant that the case 
should be decided on the evidence which 
the High Court had declined to examine, 


` thinking that s. 92 was a bar, thatis to 
“say, evidence relating to the question as 


to whether the transaction was a gift 
transaction that is such that there was no 
consideration outstanding. Whenfthe case 
came back to the High Court, the only 
point that was considered was whether the 
traneaction was a gift or a sale- and the 
finding being in favour of the defendant, 
the suit was dismissed. Had the further 
‘question as to whether the transaction was 
a fictitous one also arisen, the enquiy 
would not have been confined to these 
natures of the transaction only. It was on 
taking this view of the Privy Council de- 
cision that the Division Bench inthe case 
of Chuni Bibi v. Basanti Bibi (8), allowed 
evidence to be given to show that part of 
the consideration which had been admitted 
by the ‘plaintiff in that suit to have been 
received and therefore no longer due was 
in fact no longer due though on the ground 
that it hed been understood that nothing 
would be payable at all. In view ofthe 
decision of their Lordships of the Privy 
Council, I am unable to.hold that this 
view was in any way erroneous. 

At thesame time I am clearly of ihe 
opinion, that the -case of Hanif-un-Nissa 
y. Faiz-un-Nissa (T) did not decide the wid- 
er queation that it is open to the defendant 
to show that the consideration mentioned in 
the-sale deed was fictitious even though 
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there was under the deed an existing liability 
on the defendant to pay such an amount. 
The distinction lo my mind is this: Where 
the written document purports to show that 
property was transferred by one party to 
the other and that there was no longer any 
further liability on thelatter to pay any 
amount to the former and goes on to add that 
this isso because the additional amount which 
the latter was liable to pay had already 
been paid previously, then the defendant 
is entitled tosay that there was a contract 
of transfer of the property and that property 
passed from one to the other and further 
to agree that there was no longer any 
liability on him to pay any additional 
amount, but may say that the reason why 
there is no longer any liability on him is 
not that the amount stated to have been 
paid previously wasin fact paid, but that 
it had never been agreed upon that it 
would be paid at all and was therefore not 
paid. The dispute between the parties 
whether the amount which was admitted 
by ons party to have been paid and was 
therefore not due or whether it was agreed 
by both the parties not tobe payable and 
was therefore not payable, does not raise 
any question of the existing rights and 
liabilities between the parties under the 
document, but merely recites a past event. 
I therefore donotconsider that there is 
‘any attempt to vary the terms affecting 
the rights and liabilities of the parties, if 
it is tried to be shown that the recital of 
the past event was slightly inaccurate, 
although the effect of the document was the 
same as appears from it. oe ae 
_In the present case however the sum 
of Rs. 5,000 was expressly stated to be 
still due from and payable by the vendees. 
Indeed, they executed a separate mort- 
gage deed in order to secure this amount. 
T'o allow one of the vendees now to go 
back upon this covenant would be to 
allow them torepudiate their lability to 
pay Rs. 5,009 which under the document, 
they were bound to pay. I do not consi- 
covenant is a mere recital 
of a fact which can be shown to be wrong; ` 
it would really be varying the terms of 
the document if evidence to show the 
contrary were permitted. 

I have therefore no hesitation in holding 
that where under @ written document 
there is some emount still outstanding 
which under its terms has to be paid by 
the transferee, then it is not open to the 
transferee to produce oral evidence to 
show that there waga separate contempora« 
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neous oralartangement under which it was 
agreed that this sum would not be payable, 
for such acourse would be allowing bim 
to contradict the terms of the document 
and would becontrary to the provisions of 
s. 92, Evidence Act. The second question 
referred, tothe Full Bench is: f 

“Whether evidence tending to show that the 
mortgage of August 17, 1926 was for a lesser 
sum than that stated inthe mortgage deed ofthat 
date was admissible,” 

So far as-the amount of the mortgage 
money as stated inthe mortgage deed is 
concerned, itis always open to the mort- 
gagor to say that he bad not received 
the full consideration, because the admis- 
sion that so much had been paid by the 
mortgagee to the mortgagor isa mere 
acknowledgment of the receipt of the 
amount paid inthe past and is therefore a 
recital asto afact and there is nothing 
in s. 92, which would debar a mortgagor 
from saying that although he admitted 
having received the full amount, he had 
not infact received it. On the other 
hand, if a dispute arose as to whether the 
exact amount mentioned in the mortgage 
deed to be paid in future was ihe 
amount agreed to beadvanced or was 
more or less, then both parties would be 
estopped from going behind the recital, 
because there would be an implied promise 
on the part of the mortgagee to advance 
the whole of that amount. 

The present defendant inmy cpinion is 
not debarred from producing oral evidence 
in this case because of the terms entered 
in the - mortgage deed, but the bar is 
really created by the execution ofthe sale 
deed, for in my opinion he is entitled to 
say that the money sought to have been 
borrowed by him had not in fact been 
borrowed though he cannot be allowed to 
say that the balance of the sale considera- 
tion wasnot for Rs. 9,600. 

The third;question referred to us is: 

“In any event whether it was open tothe defend- 
ant respondent to say that the sums stated in the 
two documents were not the true sums, having 
regard to the fact that it was his case that the 
consideration in the sale deed was incorrectly stated 
in order dishonestly to defeat the possible rights of 

. a third person.” 

Inview ofthe answers given tothe first 
two questicne, as to which all of us are 
agreed, though perhaps for different rea- 
sone, it is not necessaly to answer the 
third question. There is further difficulty 
that facts have not been gone into by 
the Courts below as to whether any person 
was in fact defrauded. Where a plaintiff 
comes to Court and wants to go back upon 
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the terms ofa contract entered into bY 
him on the ground that such terms had 
been fraudulently. entered by himself in 
order to cheat a third person and such fraud 
has actually succeeded, there can be no 
doubt that’ the plaintiff would be estopped 
from alleging his own fraud and setting it 
up as against the defendant. The ques- 
tion whether a defendant can in similar 
circumstances be allowed to plead that 
the terms werefraudulent and that accord- 
ingly he may be allowed to show that 
there wag a fraud because the plaintiff 
was also a party to it, may be a different 
question. It is, however, unncessary to an- 
swer itin this case. 

Bennet, J.—I am in agreement with the 
replies of the Hon’ble Chief Justice in the 
negative to questions Nos. 1 and 2 referred to 
this Full Bench and JT also agree that 
question No. 3 need not be answered. I 
desire to add some remarks in regard to 
the ruling ofa Bench of this Court in 
Chuni Bibi v. Basanti Bibi (8). On p. 544* 
it is stated: 

“The main contention of the learned Advocate 
for the appellant (defendant) wasthat if theres- 
pondents (plaintiffs) are entitled, as they undoubtedly 
are, to go behind therecital and admission in the 
deed and prove thatthe entire consideration has 
not been paid,it is open to the appellant to pro- 
duce oral evidence as to the true nature and extent 
of the consideration,” 

In that case the plaintiffs sued for the 
alleged balance of the purchase money 
although the sale deed acknowledged pay- 
ment in full. This could be done under 
s. 92, proviso (1), Evidence Act, as this 
allows proof of want of consideration and 
it is to be notedthat ss. 91 and $2 donot 
deal with the question of mere receipts or 
acknowledgments that consideration was 
received, The defendant in reply desired 
to produce oral’ evidence that the sale con- 
sideration was less than that stated in the 
sale deed. On p. 547* Chamier, J., stated 
what he considered wasthe reason for the 
decision of their Lordships of the Privy 
Council in Hanif-un-Nissa v. Faiz-un-Nissa 
(7), as follows: 

‘In some of the cases the decision rests upon 
a ground which applies as much to one kindof 
case as to the other, namely, that if one party to 
a deed alleges and proves that the consideration, 
the receipt of which was acknowledged in thedeed, 
did not pass, the case falls within the first proviso 
to s. 92 of the Evidence Act, and the other party 
is at liberty to prove what the real consideration 
was lı appears tome that it must have keen upon 
this ground that their Lordships of the Privy 
Council admitted the evidence tendered by the de- 
fendant in that case.” 
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He further held: 

“On the authorities 1 would hold that as the respon- 
dents (plaintiffs) have alleged and proved that the 
whole of the consideration,receipt of whichis acknow- 
ledged in the deed, oid not pass, the appellant is 
-entitled to produce oral evidence in support of 
` her allegation,” z . 

‘The late Banerji, J. held on p.549* in 
regard to the ruling of their Lordships of 
the Privy Council quoted: 

“Their Lordships of the Privy Council reversed 
this decision and held that oral evidence could be 
given by the defendants to prove thereal nature of 
the transaction. Apparently their Lordships were 
of opinion that the case would come within the 
first proviso to s. 92, Iam unable to distinguish 
the present case from the principle of the ruling 
above mentioned, In view of that ruling I must 
hold that the appellant is entitled to produce 
oral evidence to prove her allegations.” 

It is clear, therefore, that bo'h the learned 
Judgesin thiscase admitted oral evidence 
for the defence because they considered 
that the case was covered by the ruling of 
their Lordships of Hanif un-Nissa v. Faiz- 
un-Nissa (7}. Now in the ruling of their 
‘Lordships to which reference was 
made no reasons have been given for the 


`, decision. Their Lordships merely state on 


“p. 341: 

““Their Lordships think the decree appealed from 
cannot be sustained. They are of opinion that 
the proper course will be to remit the case to the 
High Court to be dealt with on the evidence," 


Iconsider that if this ruling of their 
Lordships is to be taken as an authority 
for’ a proposition of law. then that 
` proposition ‘of law must be applied 
‘to a case where the facts are similar. Is 
it correct to say that the facts in Chuni 
Bibi v. Basanti Bibi (8), cannot be dis- 
‘tinguished from the facts in Hanif-un- 
“Nissa v. Faiz-un-Nissa (7)? The facts of 
the case before their Lordships of the 
‘Privy Council are quoted in some greater 
length in the report of the.judgment of this 
“Court in Faiz-un-Nissa v. Hanif-un-Nissa 
(9), and [ have also referred to the paper 
book of this case which was before their 
Lordships of the Privy Council. In para. 3 


of the plaint it was set out: 

© “After thedeath of Kunwar Abdul Ghafur Khan, 
Abdush Shakur Khan, son of the plaintiff, became 
‘a great prodigal and profligate person and always 
«compelled the plaintiff to give her money by exercis- 
~ing undue influence on her, Therefore under a 


pretence, to protect herself against his undue 
influence, the plaintiff executed a fictitious sale 
deed ` on September 27, 1889, in respect 


‘of the property mentioned below, in favour of 
-all the three defendants (who were minors), merely 
with -a yiewto change the names, by entering 
‘Rs. 60,000 init asthe amount of consideration.” 


(9) 27 A612; 2A LJ 360;A W N 1905, 129, 
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These defendants were the défendants 
first party, the daughter of the plaintiff and 
her grandson and grand daughter. The 
first ielief asked for wasthe recovery of 
possession of the property and a declara- 
tion that the document of September 27, 1889, 
had noeffectandthatthe defendants have 
thereunder acquired no right in the pro- 
perty claimed. The second relief was: 

“Tf the Court does not think it proper to award 
possession of the property claimed to the plaintiff, 
it may pass a decree inher favour for Rs. 60,000 


the amount of consideration entered in the sale deed 
etc.” 


The main case, therefore, of the plaintiff 


“was that the document in question was a 


fictitious document. The pleading of the 
contesting defendants who were transferees 
from the persons in favour of whom the 
document had been executed was that the 
transaction was indeed fictitious in the 
sense that it wes not a sale deed 
but that there wasa transfer by way of 
gift. The finding of the trial Court was 
that the transaction amounted to a gift, 
and the suit of the plaintif was dismissed. 
The plaintiff appealed to the High Court 
and the first ground of appeal set out in 
the memorandum was: 

“Because upon the evidence it has been fully 
established that the deed ofsale dated September 


27, 1889.........was fictitious and nota real transac- 
tion, and that no transfer of property took place 


and the second ground set out that the 
plaintiff continued in possession of the 
property and the third ground set out that 
inthe absence of consideration and trans- 
fer of possession the said deed was invalid 
and void under the Muhammadan Law. 
It was only when we come to the sixth 
ground that the claim was put forward: 
“Because inany case the Court below ought to 


have decreed the claim for the consideration of the 
sale claimed in the suit.” 


There is nothing whatever to show on 
the record that the appellant-plaintiff 
abandoned her first three grounds in the 
memorandum of appeal. Itis true that the 
judgment of this Court contained in Faiz- 
un-Nissa v. Hanif-un-Nissa (9), begins 
by stating : i 

“The only point involved in this appeal is whether 
or not extrinsic evidence is admissible for the 


purpose of showing thata document which purports 
to be and ison the face of it a deed of sale is in 


- thereunder,” 


-reality a deed of gift.” 


Now itis impossible to say what were 
the reasons which induced their Lordships 
of the Privy Council to allow oral evidence 
in this case because their Lordships con- 
sidered that this was not a case in which 


any general principle should be laid down . 


A 
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and for that reason -apparently they did ,genuine transfer, or:,merely a fictitious docu, 


not formulate theirreasons. It is, there- . 
fore, inmy opinion an extension. of the 
doctrine of this particular case to apply 
itto a casesuch as Chuni Bibi v. Basanti . 
Bibi (8), where the conditions:which I have . 
set out.do not exist. It may have been that 
their Lordships considered that where the 
plaintiff herself set out in the plaint that 
the document was a fictitious document she 
could not at the same time claim-that un- 
der- s. 92, Evidence Act, the defendant was 
debarred from | proving what the real 
‘nature of the transaction was. It ie to. 
be noted that in s. 92, the language | 
used is: f 
“When the terms of any such contract, grant, or 
other disposition ‘of property or any matter required `` 
by: law to ~be reduced- to the form: of a document 


have. been - proved: according to the last section) no 
evidence of any oral agreement, etc.” 
Now, in s..91, the last section, 
laid down, that : 
“When the terms ofa contract or of a grant. or 
of any other dispostion of property have’ been - 


ib is 


- reduced tu-the- form of a- document and. in: all-cases - 


in which: any matter sis. -required by .-law to. be : 
reduced. to the form of a document no evidence 
shall be given in proof ofthe terms of such con- 
tract, grant or other disposition of property- or of 
such: matter except..-the-document,-itself... 


In a case where a party produces a docu- . 
ment and relies on the document to prové the 
terms of atransaction of the nature stated 
dn these ss. 91 and 92, then that-party may 
„claim the, protection of these sections.and 
say thatit isnotopentothe opposite party . 

. to produce oral evidence. contrary “to the, 

_Bections. “But it would’ be ‘obviously a 

different proposition to state “(hat “where a 

plaintiff. produces a document ‘and‘alleges ` 

it to .be fictitious at the same’ time’ the | 
: plaintiff can rely on ‘these sections*for 

preventing oral evidence by the opposite : 
party of the .real nature of the transaction. 
Some argument was made that a plaintif- 
might be allowed to make a “pleading in, 
the alternative as was donein this “case, 
That may, possibly be so but in my opinion 
a party cannot give evidence in the alter- ` 
native. ‘The sections relate to the case: 
where .a document’ has been proved. I 
do not consider that a plaintiff can appear ` 
in a witness-bcx ina Court of law and ~ 
“State. ia the alternative; “I executed this 
document asa „genuine salé” and also “I 
executed this ` document merely as a ficti: 
tious .document.” 

When it is. a, question of evidence a 

_ statement. must: be, precise. |. The plaintiff `- 
cexecuted<the: document.» Ib, was. within-her 
4 knowledge*whether=she: ~intended: “tobe a 


. 15—47 & 4g” 


$ 


“from “the ‘amount . of sale 
WOH “The. acknowledgment, of Teceipt, of the 


“ment. I donot think hat. she- can,.place 
her evidence in the alternative before , the 
Court stating..at the,same time that ‘the 
¿document was both genuine and. fictitious. 
‘It is not possible: for,me to. say. that these 


-were considerations which. weighed, with =~ 


their, Lordships. of, the.Privy Coancil in 
the caseof Hanif un-Nissa v. I aiz-un-Nissa 
(7), but Ican and do point out. that these 
“considerations ..were "present in that ‚case 
-and that there were nosimilar, considera: 
tions -present in the. case of Chuni Bibdi.v. 
“Basanti Bibi (8). It is.precisely because.in 
the latter case those “ considerations, .were 
“not present that I consider that that ruling 
is- incorrect in assuming that the. facts, in 
that ruling were-similar,, to ‘the facts .in 
“the ruling “in Hanif- -un-Nissa. y.. Faiz,un- 
Nissa, (7), apart from the alleged „authority 
“in athe ruling of their _ Lordships of the 
‘Privy “Council. The ruling. in, Chuni Bibi 
v.. Basanti Bibi (8), does.not..set out.any 
definite authority for the. proposition’ it 
lays. down and it.does not attempt to show 
how the . proposition which’;it lays, down 
can.be brought under the,terms of s.. 
"Evidence Act. As I have | indie sted, ihi 
ruling of their Lordships , of ithe , “Privy 
“Council can .be brought, under, the, terms 
„of that.section but.the. ruling „in Chuni 
“Bibi v. Basanti Bibi (9),. cannot, in „my 
,opinion be, brought..under s. 392, Evidence 
“Act. For . these. reasons, 1. „consider „that 
the. extension. of the “doctrine of ` their 
“Lordships of, the | Privy ..Council -te` a 
different. get. of circumstances. „by. Chuni 
„Bibi v.. Basanti “Babi. x8),. is„an- extension 
which ‘should not’ be followed, by,this, High 
“Court. 

“As a.result’ I. consider, that:the following 
‘three propositions of law, are: established, 
and] understand. that. my: learned, brother, 
Harries, J., agrees with them -all and~ “that 
“the. learnéd Chief, Justice . agrees with ‘the 
first’ two : (1) “The. amount of. sale, con- 
sideration is.a term of.a deed _ of:sale. 
“When ‘the terms of a,deed, of Bale have 
“been, proved. according to.;s., 91, Evidence 
. Act, no. evidence of , any ‘oral agreement 
or statement shall be admitted as ; between 
“the patties to the. deed .of . sale. or their 
representalives for the purpose , of eontras 
“dieting; varying, .: adding | to, or subtracting 
consideration. 


- whole or part of the sale, consideration in 
a deéd of sale. is not, a term. of. the < deed 
~of salé aad oral evidence.may. be given 
~torshow * “thay” the | mona. acknowledged 


whe oa g ee a ae ee T - s- 
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‘or any part of it was not rezeived. (8) stances it was held that it was open “to 
‘When one ‘party tenders oral avidence to the other party to the contract to show 
prove that-the amount ‘acknowledged or ' that the price stated ‘ in the sale 
any part of it was not received this does deed was not the true price agreed 
‘not give the other party a righ: to produce - between the parties. The statement 
‘evidence of any oral agreemeni or state- that the money has been received is 
ment that the amount of sale consideration a mere statement of fact andisin no way 
- was less than what isenteredin thedeed a term of the contract. That being so, 
of sale. ace Se ae “ oral evidence may be adduced to contradict 
` Harries, J.—I agree’ that the questions -such a statement of fact as the admission 
‘ should: be answeredin the manner indicated of such evidence in no way contravenes~ 
“by the. Hon'ble Chief’ Justice. The price the provisions of s. 92, Evidence Act, which 
stated inasale deed'is in my view aterm deals only with evidence tending to con- 
_of the contract and that being-so itis not tradict, vary, add to, or subtract from the 
` open to either party to. tender oral evi- terms ofa contract, grant or other dispési- 
«dence witha-view to showing that the tion of property. It is difficult, however, 
“ price stated in the sale deed is greater’ to understand why in a case where one 
' of less than the actual price agreed between, party toa contract is entitled to tender 
. the parties. %7 > = + ; oral evidence to contradict a statement 
‘ -Tt has- been -urged- before us, however, of fact contained ina written contract the 
& that the decision of their Lordships of the other party to the contract should be en- 
` Judicial Oommittee of the Privy Council titled to give evidence which is made in- 
_ in Hanif-un-Nissa_ v. Faiz-un-Nissa’ (7), admissible by s. 92, Evidence Act, In my 
‘ does allow a party to give oral evidence, judgment there is nothing in the case of 
" to Vary‘ the price stated in a written con-- Hanif-un-Nissa v, Faiz un-Nissa (7). to 
- tract `The facts in that case were peculiar- warrant the view taken by the Bench ‘of 
; and'’exceptional. ` Both parties’ to, the this Court in Chuni Bibi v. Basanti Bibi 
“sale deed admitted that there never was (3), and I agree with my learned brother.. 
“8 -sale at all and that the sale deed as Bennet that this latter case cannot be 
- such was a purely fictitious cocument. lt regarded as good law and should not be 
` was common ground that the deed inno’ foliowed. In conclusion I desire to add 
"| sensé represented the transaction between’ ‘that ] agree with the three propositions of 
` the parties’ and that when the deed was jaw enunciated by my learned brother 
‘ executed there Was no intention on the Bennet in the concluding portion of’ his 
`- part of ‘either of the parties to enter into - “judgment. -o rae 
a,contract of sale. in those c:rcumstances +’ gy thè Court.—The answer: to the first 
‘their Lořdships of the Judicial Committed question isin the negative.” The answer . 
n OF the Piivy-Vouncil held that oral evidence’ to the second question is that it- is hot 
“~could be admitted to show what was thé open to'a mortgagor to say lhat the mort- 
„ teal, nature | of the. transaction between ‘the gage transaction was not for thé sum’ stated 
` parties: As pouited: out by: my learned’ therein but 1 is open to him to show’ that 
~o prother; Bennet, their Lordsb_ps give nd. be had not in fact received’ the’ fuli amount 
reason for their decision end iu my ofthe morigége money. The third ques-_ 
‘jJuagment the decision must oe confined tion remains unanswered. | : 


$ 


t 


> tò lae particular facts of that case. L entirely ° p, Questions answered. 
agree with the Hon'ble ‘Chief Justice and | f 

’ my learned ‘brother Bennet that the case i PE f 

~ ot Hunijum-Nissa Vv. Haiz-un-Nissa (1); TA ig ih eee 
is no subhority for the general propusttiun ` RANGOON HIGH COURT -* 
that a party may tender Gal eviuenee `` Civil keguidr Suit No. 294 of 1933 o~ 
with & View lo showing thai ile price saved `` _ March 1, 1994 M 
ina culilact lb MOLINE Lrue psice. ` a / > Ligaou, J. ae 

N ‘yy, J Lae CaO OL Cruni bwr vy. Basunti ALETAWYA SaYavAW AND OTHERS—q 

“ Bibu) a viVision beavh of {his Uuurt ` F LALNTLIEFS = 
purported vo tuiow the Gase of Hunij-wn- ` versus BLE e 
Wysa Vek ute-un-Nissa (7), ln thal care ino U PATEIKPANNA AND OTHERB—" ~ 


vendo: lendeed eVidenće so show uhar | 7 DEFENDANTS. | ae 
_ buuugh ib Was Staleu in a saie atea thai.” Burmese Buddhist Law emt ted gat ee 
i the consideration Dad peen paid 16 had not —Buddhist Ecclesiastical Law—Poggalika property 


i : i U Death-bed gift by monk—Validrty of—bight of 
ln jact been so paid. In those “ circum: cee of ARTSA kyaung to eject monks living 
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therein—Sanghika property—Right of presiding monk the evidence. Defendant No. 2’s_perman~ 

= eject monk guilty of misconduct—Consent of sangha, ent residence is in a kyanug at Pyinmagan; 

af necessary. | I it I 
Under Buddhist Ecclesiastical Law, a monk may Dear Thongwa, and he is residing at the 


own a monastery as his poggalika property; he canin Taungzun kyaung at the invitation of 
his life-time transfer it by giftand the gift will be defendant No. 1. 


lid. U. Pand . U. Sandi 1), referred See : 
to.. [De 371, col. 2] h RUE Ciy Tes The plaintifis aver that the conduct of 


. The general ruleof Burmese Buddhist Law dec- defendant No.2has been unworthy of a 
laring death-bed gifts to be invalid has no applica- rahan; that defendants Nos. 1 and2 have 
tion z me case ga rahan on his Geath bed dispos- adopted a hostile attitude towards plaintiff 
ing of his poggalika property. He can therefore - e sans 4 kai 
ske a Sift or gush Srovaiey as a death-bed gift . No.1 „and his other disciples in ne a 
which will take effect immediately. [p. 372, col. 2.] -ungdaik; and that they have obstructe 

The Oourt has full power to decree the ejectment him in the administration of the kyaung- 
of a pongyi from a kyaung or kyaungdaik when the daik. Defendants Nos. 3, 4 and 5 are fol- 


facts justify it, irrespective of whether the sangha < 
has expressed its approvalor not. The presiding ` lowers of the defendants Nos. 1 and 2 and 


monk has the right to ejecta monk living on his 416 made defendants as they are living in 
premises when such monk is guilty of misconduct the Taungzun kyaung and are supporting 
without the approval or consent of the sangha. them in their hostility to the plaintiffs. : N 
c ia v. U Ganda (2), referred to. [p. 374, col. i The defendants deny that the kyaungdaik 
The owners of the kyaungdaik land kyaungbuild- Was ever the the poggalika property -of 
ings are entitled to eject the monks irrespective of plaintiff No.. 1. They maintain that the 


their conduct. hol ky nedaik is ‘sanghika 
Mr. Ba Si, for the Plaintiffs. 4 pani and that The deed of March 28, 
. Mr. Ba Han, for the, Defendants, ` 1933, passed no title to the 
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_ dudgment.—The plaintiffs sue for a plaintiffs. They ‘also deny that there.was 
declaration that they are the owners,of the; any justification for. their ejectment from 
Aletawya kyaungdaik in Boundary Road, the monastery. -`` ° > . noO TA 
, Rangoon, including akyaung inthe kyaung- ` Itis conceded on behalf of the defend- 
daik known as the Taungzunkyaung, and ants that. if the kyaungdaik was the pog- 
for the ejectment of the defendants therefrom. walika. property of-plaintiff No. 1 he would 
The case raises important questions of: have the-right to transfer. it to himself and 
Buddhist Law. |. ' the other plaintiffs. Io U Pandawun iv. 
The first plaintiff is’ the Sayadaw ofthe [7 Sandima (1) a Bench` of ‘this Court 
‘kyaungdaik over which he has presided held that under Buddhist Ecclesiastical 
for 55 years. Itis the plaintiffs’ case that Pow a monk may own a monastery as his 
the kyaungdaik, including the Taungzun popgalika property and in his lifetime 
‘kyaung, was the poggalika property of the Yalidly transfer it asa gift. . WÉ, 
‘first plaintiff. By a registerêd deed dated ` f will first consider the question whether 
March 28, 1933, the first plaintif trans- the kyaungdaik, apart from the Taungzun 
,ferred the land and the bulidings compris- ` kyaung, was the poggalika.- property; of 
-ing the kyaungdaik “to himself and his co- plaintiff No, 1. “The question whether “the 
„plaintiffs, and it is now claimed that the “Taungzun kyaung was also. his poggalika 
kyaungdaik isthe poggalika property of property I will deal with separately. |“, 
„all the plaintifs. The transfer did - not The patties were . unable to place before 
„affect the position of the first plaintiff as me any evidence as to when the kyaungdaik 
the “presiding monk, andhe has continued Yas founded. It is, however, clear ‘that’ it 
-to ‘supervise the whole kyaungdaik. | was in existence a considerable period before 
The Taungzun kyaung is a two-storied plaintiff No: 1 became the Sayadaw.. . There 
-building. The defendants live on the werethree or four Sayadaws before him. 
ground floor, The upper floor is usedas’ The founder of the kyaundaik and the first 
an arbitration hall. It is common ground Sayadaw wasone U Bya. In addition. to 
that defendant No. 1 has been in charge of being ealled the “Aletawya’ kyaungdaik 
-this kyaung for the past 15 years. The it is also known as the “U Byatawya” 
. plaintiffs say he was placed in charge of after the founder. The first plaintiff, who 
the kyaung by plaintiff No. 1, whose pog- is the holder of the Aggamahapandita 
galika property ıt- then was. The defend- ‘title and was the president of the Sayadaws’ 
ants aver that defendant No.1 is in Peace Mission in the recent rébellion, states 
-charge ofthe Taungzun kyaung as the thatthe property has always beef regard- 
„representative of defendant No. 2. This ed as poggalika and has been given . by 
:¢laim on the part of the defendants can- (1) 93 Ind; Oas, 557; A IR 1934. Rang.. 309;2 R 
3i, l WA 


-pot, however, be maintained in the light of 8 
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“Each Sayadaw to his successor. He himself 
“received it from U Mala, the previous 
“Say adaw on the latter’s deathbed. Accord- 
‘ing to U Paduma, the Sayadaw of the 
Bagaya kyaungdaik, a well-known kyaung- 
‘daik in Kemmendine, U Mala was the owner 
“ofthe three kyaungdaik, namely, the 
“Aletaya -kyaungdaik, the Bhagayatawya 
kyaungdaik and the Bagaya kyaungdaik. 
` He "gave the Aletawya kyaungdaik to 
“plaintif No. 1, Bhagayatawya kyaungdaik 
‘to one’ U Achariya and the Bhagaya kya- 
‘ungdaik io one U Alawka. 
4, he “learned Advocate for the defendants 
“did not ¢hallenge the evidence that U Mala 
on’ his death-bed: gave the kyaungdaik in 
suit’ to plaintiff No. 1 and contended him- 
"gelf ‘with the argument that the gift was 
“bad'on the ground ‘that Burmese Buddhist 
“Jaw does not recognise the validity of a 
“death-bed ‘gift. In this connection he 
‘teferred me “to s. 399 of the Kinwun 
*Mingyis Digest, which is as follows: 
“A” gift made bya rahan to the- head monk 
-of a monastery, -or to the rahans who officiated 


at his ordination, or to- other rahans, living with - 


3 him, ;or to his pupil, and entrusted to the custody 
of five other ‘rahans, is invalid, ifit was intended 
to’ take effect after his death. The subject of such 

- gift becorhes sanghika property.” (Rasi) 

vy, A gift: made by a rahan to 


“death, is invalid. .The subject of the gift becomes 

” sanghika” property. (Rajabala).” fe : 
"Dr. Ba Han did not, however, refer me 

“tos. 404 ‘of ‘the Digest, which contains 

“another ‘passage from the Rajabala Dham- 
“mathat, reading “as follows: 

“The gift of a- poggalika’ ‘moiiastery “made by’ a 
~dying -rahan ~ is vaild.” - 

- ‘The: passages quoted in- 8.399 of ‘the 
“Digest: relate to-gifts which are’only to take 
-effect alter the death cf the*donor. “It 

“cannot bé'stiggested from the “evidence 

given in this case ‘that when U Mala gave 
‘the kyaungdaik to plaintiff No. 1 he made 

“any-regey'vation, The only conclusion that 
“tên be drawn from the évidence of UPad- 
“una “with tegard to the’ gift‘-of the 

kyaungdaik is that there wasan uncondi- 
“iona? gift to plaintiff No. 1 and that he, 


“thereupon, entered “nto possession. ‘Even > 


* apart’ from the direct authority of the Raja- 


“bala “ Dhammathat for thé submission ‘that +~ 


‘a’ dying rahan can’make ‘a valid gift of 
“ad poggalika monastery, I am of opinion that 
‘the*'general- rule of Burmere Buddhist 
“Law declaring ‘death-bed--gifts to be inva- 
lid has no application tothe case of ` a 
“rahan’on his death-bed disposing of his 
“poggarika ‘property. ‘The reason for the 
+ general rule is not far togeek, If death-bed 
gifts were allowed it would mean thata 


of vy `r ANG, gee TENG na ANANTA R 
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Burmëče “Buddhist would be able to deféat 
‘his own personal Law which prohibits him 
leaving property by will. A rahan who 
gives away his poggalika ‘property on his 
déath-bed is défeating the right*of, ‘no 
individual. Ifhe does not dispose’ of ‘his 
property before he dies, it hbécomes sapghika 
property. -Therefore [hold that — notwith- 
‘standing ‘the fact that U "Mala was dying 
“when hegave the kyaungdaik ‘to plaintiff 
No. 1 the- gift wasa valid one. 

‘Before ~ plaintiff No. I executed the trans- 
fer of Match 28, “1933, he “proposed 
to transfer. the kyaungdaik,‘to nine lay 

-trustses. Objection was taken to this 


“proposal and it was“not carried out. No 


objection was, however, raised to'the trans- 
fer to the plaintifis until after this suit 


-had* been instituted, and then only by the 


“defendants whose protest: has been confined 
to the protest, made in Court. In addition 
to the defendants there ‘are’ 25 monks 
residing in the kyaungdaik’and if the 
kyaungdaik isin fact sanghlika property 
as the defendants maintain, it 1s very 
remarkable that no objection “has been 
raised by any of the other monks. The 
‘fact that the other monks have “accepted 
the ‘transfer to the plaintiffs without 


the truth of the plaintiffs’ claim that the 
‘kyaungdaik was the poggalika property of 
“plaintiff No. 1 at the time of the transfer; I 
‘should “mention, that in ‘the ‘course of: his 
“evidence plaintiff No. 1“statéd “that ‘the 


-Plaintiffs “were not claiming’ ‘the “thein, 


tazaung or zayats within the kyaungdaik 
as their poggalika properties. “They are 
‘content to regard these particular buildings 
as ganika. The case is, ‘therefore, only 
“conceined with the kyatngdaik*land’ and 
` the kyauug buildings standing thereon. | 
` Putting aside for the moment, thé ques- 
tion whether the building. comprising“ the 
“Taungzun kyaung is the Poggalika | pro- 
perty of the plaintiffs, I hold that they 
have ‘‘éstablished “their “claim “to be ‘the 


-owners of the kyaungdaik land and ‘ofthe 


other kyaungs within the ~boundaries 
‘ofthe’ kyaungdaik, and my reasons for so, 
doing thay bé‘summatised as foll6ws:— 

- (1) The evidence shows that the kyauiig- 
daik- passed by-gift from ‘Saya “daw to 
“Sayadaw. (2) The defendants'do' not chal- 
‘lenge the fact that plaintiff No. 1 received 
‘the kyaungdaik-as a gift- from 'U ‘Mala 
just before the ‘latter's death, (3) The 


“transfer‘has been carried through without 
“any objection on’ the part ‘of the monks 
` yesiding“‘in'‘ the “ kyaungdaik, ' Other’ than 


protest, is to my mind an indication of © 


ad 
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the protest by the defendants in this suit, 
The acquiescence of- the general. body 
of monks in ths monastery is. all the 
more remarkable when 
that plaintiffs Nos. 2, 3. and. 57 aré’ 
hot menibers of this Particular monastery.” 
Plaintif No. 2 is the Sayal wil ibe Salin 
kyanhgdaik, Kemmendine; plaintif No. 3 
resides in the Bhagayatawya ‘kyaungdaik, 
Boundary Road, and ‘plaintiff No. 5 is:from 
the Thayettaw kyaungdaik, Lanmadaw. It 
is not likely, to my mind} that the general 
body of - monks of. the ‘kyauhgdaik i in suit 
would: have accepted without protest a 
transfer to monks belonging to other 
monasteries, thus giving them'a voice in 
the control, ‘of the kyaungdaik, if thé pro- 
perty had-not been the poggalilka property- 


of- plaintiff No. 1. at the timè‘ of the trans- 


fer. 


(4): The Aletawya kyaungdaik is. an 


important kyaungdaik and ifjit were in: 


fact- sanghika property one would expect 


a protest to be raised . on behalf of the. 


Sangha generally, 

I- will now consider the question of. the 
Taungzun kyaung. This kyaung was 
erected 25 years. ago by one Daw May, 


now deceased. It ia the plaintiffs’ case: 


that it was given to plaintiff No. 1 by 
Daw May as his poggalika property. 
Defendant No. 2 admits that he got permis- 
sion for the erection of the kyaung. from 
plaintiff No. 1, but maintains that it was 
dedicated both to Plaintiff No. 1 and 
himself. He does not, however, claim it 
as. the. dwithantaka property. of. himself 
and: plaintiff. No. 1, but contends like the 
other defendants that it is sanghika prý- 
perty. 

I: have. already. held that the. kyaungdaik 
land: andthe other kyaungs standing 


thereon were’ the poggalika properties of 


plaintiff No. 1 before the, execution of the, 
deedrof March 28, 1933. Permission to 
erect the Taungzun kyaung had to be 
obtained from plaintiff, No, 1 and I do 


not. consider that it is likely that he would, 


give- permission if the kyaung were to be 
on a. different basis with regard to owner- 
Plaintiff, hás. stated'ih éyidencë that 


ie 
thé Taungzun, kyaung. was given to him, ‘that, . 


he. resided. there for three’ or. four, years, 
that- be used the upper floor i as an arbitra- 


tion hall and that the furnitiré therein, 
belonged to him. It is not denied” that” 


the upper floor was used as an abitration 
hall and that the furniture belonged 
to plaintif No. l. As a matter of: fact 
when the dispute 
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became acute, the defendants removed all 
the furniture from’ the arbitration hall 
and placed itin the compound ‘for ‘plaintiz, 
No. 1 fo take away. ~~ 

“Important evidence with. regard to, the. 
ownership of the “Taungztin kyaung” has 
been given on behalf of the plaintiffs by. 
U Ba Kya, the Hastern’ Sub- -Divigional,, 
Magistrate,’ ön whosé” word, I place coms. 
plete reliance. U Ba Kya” was. askéd by 
the fourth plaintiff and deféndatt “NG. 2, 
to’ settle all ‘the “differences betiveen’ them, 
At first, he did” not’ liks to ‘interfers,” “but. 
after” consulting. tha District” MAgisti‘ate. he 
visited thé kyaungdaik’ with. tha objèct of 
bringing abount the peace, Hè talked to 
the. parties, but was. nót successful in his 
missióñ. In the course’ of the” doriyeitsa=” 
tions’ “which ‘he‘had therë ‘défendants Nos E 
and “2 “told him that this Têungzun kyaung? 
had, ‘béen™ given to them by’ plaintiff. No.1- 
Théy made this statement after _they, had, 


Nan 


the owner of the Sige f 
“The defendants’ case’ with Pies to oie: 
Tatingzun kyaung depends upon the evi-: 
dence of defendants Nos. land 2, Saya Yaik. 
and Maung Thein Myint. Delendant No.1 
has however no personal ‘knowlédge’ of. 
what happened when ths kyaung was erect- 
ed and dedicated. Defendant No. 2 stated 
that he was present when the Tatngzun’ 
kyaung was dedicated-and that tha kyaung. 
was dedicated by Daw May to himself and 
plaintiff No. I. Saya Yaik was for teh, 
years.a pongyi, but left the priesthood 
before the éompletion of the building.’ 
He has known defendant No.2 from” the, 
time he was a pongyi. According to this 
witness Daw May ‘wanted to builda’ 
kyaung for him. He was, not anxious that 
this should be done and in order to. 
escape from Daw May he went to, thé 
kyaung at Pyinmagan where defetidant No,” 
2 was living, Defendant No. 2 indiced him, 
to accept Daw May's offer, the result being” 
the building’ of the Taungzun kyang“ 
According to Saya Yaik when plaintiff’ 
No. 1 was asked to give his ‘pérmission 
to the building of the kyaung he! did so! 
on the condition that it, was givén to plèio- 
tif, defendant No. 2 and ‘this witness ab their 
tithantaka property. On ‘the ` Sccasion ‘ oF 
the dedicati tion Saya Yaik states that” he 
suggested to Daw May that ‘the Kyaunn” 
should be dedicatéd- as catidisa saħghika - 
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as that would be more meritorious for her. 
Daw May consented and the kyaung was 
dedicated as catudisa sanghika. This ver- 
Sion materially differs from that of the 
second defendant. Maung Thein Myint is 
the brother of defendant No. 1. He was 
formerly a monk and went to live in the 
Taungzun kyaung about fifteen years ago. 
Daw May was living in a zayat within 
the kyaungdaik at the time. He states 
that he married Daw May two years after 
he had taken up his residence in the 
kyaung, but “he knows nothing. of what 
happened when the kyaung was dedicated 
and his evidence carries the defendants’ 
ease no further. 

_I consider that the evidence led on behalf 
of the plaintiffs establishes their claim that 
the Taungzun kyaung is their poggalika 
property. The contention of defendants 
Nos. 1 and 2 inthe course of their con- 
versations with U Ba Kya, namely, that 
the Taungzun kyaung had been given to 
them by plaintiff No.1, is entirely in- 
consistent with the case now put forward 
by them, but it is consistent with the 
plaintiffs’ case that this kyaung was also 
the poggalika property of plaintiff No. 1 
before the transfer of March 28, 1933. The 
testimony of plaintiff No. 1 on the essen- 
tial point has thus received corroboration 
from defendants No. 1 and 2 themselves. 


The evidence of defendant No. 2 and _ 


Saya Yaik as to what happened when the 
kyaung was dedicated is contradictory and 
is inconsistent which the statement made 
by defendants No. 1 and 2 to U Ba Kya. 


1 hold that the Taungzun kyaung was the . 
poggalika property of plaintiff No. 1 and 


that it was validly transferred to the 
plaintiffs by the deed of March 2s, 1933. 
‘The plaintiffs, as the owners-of the 


Taungzun kyaung, can lawfully require - 


the defendants to leave the’ kyaungdaik, 


irrespective of whether the defendants’ - 


conduct justifies their expulsion or not. 
The defendants are mere licensees, and the 
plaintifs ' are in law entitled to put an 
end to the license at any time, By a 
letter dated May 26, 1933, they did put 
an end -to the license and required the 
defendants to leave the Taungzun kyaung 
within fifteen days, This requirement was 
not complied with and the defendants 
remain in occupation of the kyaung. 
Therefore, the plaintiffs are entitled to a 
decree fos their ejectment. ; 

Even ifthe land and the kyaungs of 


the, kyaungdaik were not the poggalika | 


Properties. of plaintif No. 1 and are not 
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now vested in the plaintiffs, I am of opinion : 
that plaintiff No. 1, as the presiding” 
Sayadaw, is entitled to maintain a suit, 
for the ejectment of the defendants from - 
the kyaungdaik by reason of their mis- 
conduct. It has however been contended. 
on behalf of the defendants that under 
the ecclesiastical law which applies to the 
partties the. plaintifis are not entitled to 
a decree for ejectment, inasmuch as the 
conduct of the defendants has not received 
the condemnation of the Sangha. I will, 
therefore, deal with this question before 
setting out the facts on which I base the 
finding of misconduct. f 

Tn support of the contention that the suit 
will not lie without the approval of the 
Sangha, Dr. Ba Han. relies on the case of 
U Nanda v. U Ganda (2) which was decided 
by a Full Bench of this Court composed | 
of Page, C. J., and Das and Maung Ba, JJ. 
It was an appeal arising out of a suit by 
the presiding „monk of a kyaungdaik to 
eject the presiding monk of a sanghika 
kyaung in the kyaungdaik. The only. 
complaint against the . defendant was, that 
he had failed to furnish a list of residents: 
in the kyaung andto produce before the, 
plaintiff certain persons when called upon 
to doso. It was held that the defendant's 
refusal did not amount to such misconduct 
as would render him liable to ejectment, 
The judgment contains the following. 
passage: 

“There is authority for the view that where it is 
sought to eject a monk from sanghika property 
it must be proved to the satisfaction of the general 
body of monks comprising the Sangha that the 
monk is guilty of such conduct as in their opinion , 
would render him an unfit person to remain as 8B 
member of the Sangha, and that unless the 
presiding monk is armed with the opinion of the 
Sangha as a whole to the effect that the monk is 
guilty of such misconduct as would make it~ 
desirable that he should be ejected, the presiding 
monk is not entitled to eject him. It is unnecessary 
to discuss this question more fully for the purpose 
of disposing of this appeal, because whether the’ 
presiding monk was entitled to eject the defend- 
ant for misconduct, or whether he could only do so. 
if the Sangha as a whole was of opinion that he had 
been guilty of such misconduct as would render 
him unfit to remain as a member of the Sangha—and 
itis the second view which as at present advised . 
we are disposed to take—we are clearly of opinion 


“upon the evidence adduced and in the circumstances 


this case that it was not proved that 
when the suit in ejectment was filed 


the defendant had been guilty of such misconduct 
as would render him liable to ejectment at the suit of 
the plaintiff.” 

Tt will be observed that there was a clear 
finding that the defendant had not been 


(2) 132 Ind, Cas, 715; ALR 1931 Rang "25; 9 RIT 
Ind, Rul, (1981) Rang. 203 (F B). S 
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guilty of misconduct which would render 
him liable to ejectment in law but that the 
Court was inclined to the view that in any 
case the ejectment could only be effected 
if tha Sangha as a whole was opinion that 
the person concerned had been guilty of 
such misconduct as would render him unfit 
toremaina member of the Sangha. The 
Court did not come to a definite decision 
and left the question quite open. 

In a later case, U Kemeinda v. 
U Thiha, First Appeal No. 147 of 
1931. Page, O. J., and Das, J., granted 
a decree for the  ejectment of 
a presiding monk of a sanghika kyaung on 
the ground of misconduct, although there 
had been no expression of opinion from 
the. Sangha and it was not alléged thatthe 
misconduct had been such as to render the 


defendant unfit to remain a member of the. 


Sangha.. The defendant in thé written 
statement set up the plea that he 
was entitled to remain in posses- 
sion ~of the kyaung so long as he 
belonged to the Sangha. The learned 


Ohief Justice in his judgment observed: 
““The question is whether on the pleadings and the 


agreed statement of facts the defendant has been - 


guilty of such conduct as would justify the presiding 
monk in ejecting him, I cannot’ doubt that to allow 
any pongyi who happens to be living in a kyaungdaik 
to refuse,to submit to the authority of the presiding 
monk, and to claim that he has aright of ownership 
in the kyaung in which he isliving, would be sub- 
versive of all discipline, and make the occupation of 
the kyaungdaik impossible for reasonable pongyis.” 
The decision in U  Kemeinda v. 


U Thiha, First Appeal No. 197 of 
1931 does not follow the view which 
the Court was inclined to take in 


U Nanda v. U Ganda (2) 


and directly 
negative Jr. 


Ba Han’s argament. The 
decision in U Kemeinda v. U Thiha 
First Appeal No. 147 of 1931 has 
` not been reported butit is nevertheless 
binding on me and with great respect I 
would like to add that I consider it 
embodies the correct view of thelaw. No 
provision in Buddhist Ecclesiastical Law can 
take away the powers of the Court to prevent 
a wiong-doer continuing his wrong. I 
will give an example of the position which 
might arise if Dr. Ba Han's argument were 


correct. A kyaungdaik very often belongs 
to the general body of monks resident 
therein. Such a kyaungdaik is classified 
as sanghika property. Supposing a 


majority of the monks in such a kakak, ; 
the 


persistently refused to recognise 
authority of the presiding monk and were 
guilty of such misconduct that life there 


was rendered impossible for the minority. - 
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If the argument advanced on. behalf. of the 
defendants were sound, it would mean. 
that in sucha case the Court wóuld have, 
no power to eject she offenders, who would: 
therefore be anle to gain complete control. 
of the kyaungdaik as the result of their- 
own wrong-doing. To say” that the Court 
has no power to redress such a wrong 18 & 
proposition to which I am unable to assent. , 
1 consider that the Court has full power to 
decree the ejectment of a pongyi froma 
kyaung or kyanngdaik when the facts, 
justify it, . irrespective of whether . the 
Sangha has expressed its approval or not. | 
` I will now deal with the facts relating to, 
the misconduct of the defendants. - . 
“In or about the month of January 1933, 
there was a case of theft in the kyaungdaik. 
in connection with which two pupils of, 
defendant No. 1 were. prosecuted. This 
led to defendants Nos. 1 and 2 adopting.a- 
hostile attitude towards plaintiff No.1- 
and his other disciples in the kyaungdaik,, 
and to their refusing to heed the first. 
plaintiff's admonitions. A number of nuns 
reside in a zayat in the kyaungdaik and 
defendant No. 2 was guilty of most- 
disgraceful conduct in respect of them. 
In May 1933, he was convicted under 
s. 504, Penal Code, and fined Rs. 20 with the 
alternative of two months’ rigorous imprison- 
ment for having insulted two of the nuns 
with intent to provoke a breach of the 
peace. At the same time he was prosecuted 
and fined undere. 426, Penal Code, for 
having thrown into the zayat where the 
nuns were a receptacle containing exsreta. 
These prosecutions apparently increased: 
the hostility of defendants Nos. 1 and 2 
towards plaintiff No. 1. Defendant No.1 
did not take part inthe committing of the 
offences referred to, but he has’.sided with 
defendant No.2 throughout and allowed 
him to continue to live in the Taungzun | 
kyaung. He has fully shared in the 
hostility displayed to the Sayadaw of the 
kyaungdaik and joined with himin deny-’ 
ing the Sayadaw’s title to the kyungdaik 
as well as to the Taungzun kyaung. 
This conduct can only be regarded as. 
subversive of all discipline and to my 
mind fully justifies plaintiff No. 1 requiring ` 
them to vacate the Taungzun kyaung and 
the precincts of the kyaungdaik. Defend- ` 
ants Nos. 3, 4 and 5 are disciples of defend- 
ants Nos. Land 2 and are supporting them ; 
in resisting the plaintiffs’ claim. - They are 
living inthe Taungzun kyaung with the 
first two defendants and must stand or fall” 
with them, | ag Se, a 5 
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'To'summarise- my? findings, I hold thats 
(1) The kyaungdaik~ excliding the thein: 
taziting-? and-zayaté-but including. the 
Taungzun* kyaung~ was the: poggalika: 
propérty-ofplaintiff‘No. 1 prior to March 287 
160334 (2) Since that? date’ tbe- first 
plaintiff's: titlé: has been -vésted“in-all the 
pldintiffe; (3) Thé: plaintifa: are the-owners' 
of the® kyaungdaikland and’ kyaung-build-: 
itgs;andas‘suchi-aré” entitled:‘to eject the: 
deféndants; irrespective’ of théir* conduct, 
(4)? Evan iff the kyaungdaik” land’ and: 
kyaung-buildings were'not? the -poggalika: 
propértiés of the plaintiffs; plaintiff No: 1'as- 
the > presiding ‘Sayadaw: is: -entitled tóeject 
the defendants‘ by" reason’ of their“ mis- 
conduct: and‘the’ fact‘ that the Sangha-has 
nöt: expressed- approval of the-coursé makes: 
no difference? 

Therefdre-théte ‘will bera declaration. that. 
the: plaintiffs are. the owners“ of: the 
kyaungdaikJand and’ the kyaungs.standing- 
thereon: including’ the Taungzurg, anda? 
decree? granted for thé ejectment of: the: 
deféndants*ffom the Taungzun kyaung- 
and: the: previncts-of the kyaungdaik: In: 
view ofthe fact-that-all the défendants are: 
pongyis, thera will-be ‘no order’as to costs; 

N. Suit-decreed. 


LAHORE HIGHCOURT 
Civil Appeal No. 1142 of 1933 
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Young, O. J. anD Rane: Lat, J. 
GHULAM MOHAMMAD -— Puaintire— 
- —APPELLANT: 
veTSUS 
SARKARU—Derenpant— 
RESPONDENT 
Registration: Act (XVI of 1908), s. 17 (11 (b, (0— 
Scope of—Receipt of money due on mortgage or 
other instrument indicated in s. 17 (1) (b)—Whether 
coveréd’ by cl; (e) 
Section: 17 (1) (e), Registration Act; is very wide 


in:scope. Its: simple méaning is that any document ` 


which records the receipt of money dueon a mort-_ 
gage, or on any other instrument indicated in s. 17 
(1) b) comes’ within it. Venkayyar v Venkata 
Subbayya (1), dissented from, Ram Chand v. Chatar- 
Singh (2), Sher’ Khan v. Muzaffar Khan (3) and 
Abdul Rahman y. Kirpa Ram (4), approved, Ram 
Datt v: Rup Chand (5) and Rampat Singh v. Mangal 
(6); ovérrdled shee 

C.A. from an order of’the District Judge, 
Mianwali, dated June-2, 1933. 

Mr:- Nawab Kishore, for 
lant. l 

Mr. Mohsin Shah, for the Respondent. 

Judgment.—This is a second: appeal 
froni the' decision of the-learned District: 
Judge of Mianwali. The only question-in 


the Appel- 


GHULAM-MOHAMM-AD: Y; 


BABRERY? (ILAHI 15670 
thé’ case-is` whether a certain receipt which” 
is~ Ex: Pl, required registration. Thé- 
maiter came first of all, before a learned. 
Single Judge of this Court, and as there- 
was‘ a‘différence ofopinion existing, he has, 
reférred-it toa Division Bench. 

The “document in. question is a receipt. 
and recites four oral mortgages which’ were: 
said’ to have” been executed previously; it 
records the receipt of- the consideration for 
all thése* mortgages on the. date of: thec 
execution of thereceipt. The learned: 
Jidge‘in theCourt- below came to the 
conclusion’-that ‘this document required , to- 
be’ registered under s. 17, cl. (I). (0), 
Registration-Act. As it’was not registered, 
hérefused’ to.admit it as evidence.. The: 
décument in-question records the receipt. 
ofthe money due’ upon these four oral 
mortgages: It is. clear that the money: 


die’ upon the mortgages can only. be.. 


properly“ described as the consideration. of: 
these: mortgages, The words of s. 17 (1) (c), 
aré asfollows: 


“Non-testamentary instruments which acknowledge-. 


the receipt» or. payment of any consideration on 
account: of the“ credtion; declaration,- assignment, 
limitation or -extinction- of. any such right, title or 
interest.” 

that. is, any right, title or interest in 
the immovable‘property. Sich instruments. 


under this. Act require registration. The- 


important: words: in.this: clause are- “the- 
payment of any consideration on account of 
the creation . of ‘any such rights." When the 


oral transactions alladéd to in the document. 


were entered into, the consideration was 
agreed between the mortgagor and the: 
mortgagee. 
matter whether that consideration was 
paid at the time or paid later. Any. 
document which acknowledges the receipt- 
of that consideration clearly comes under. 
the terms of s. 17 (1) (ce). Counsel for the. 
appellant however relies upon the case of, 
Venkayyar v. Venkata Subbayyer (1). In- 
that case a Bench of the Madras-High Court. 
decided’ that a receipt acknowledging.part 
payment of a sum due under a hypotheca- 
tion bond did not require registration under. 
s. 17 (1) (e), Registration Act. The actual. 
words of the judgment relating’ to the. 
bond were: 

“Now a’ mere receipt does not acknowledge the 
receipt- or payment‘of a consideration. A consider- 
ation imports something given or done or forborne 
on account of- something to be given or doner 
or forborne on the other side. The payment of. 
money due, which’ a receipt acknowledges, is not 
a‘payment oÙ- account of anything to be given, 
dore-or forborne’by the: person to whom it is-paid, 
Te sph getingaishes= pro- tanto the debt-dne,” 


It does not appear tous’ to: 
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Ti other words the leaned Judges thought 
that the record.of the receipt of the con- 
sideration must be included in the 
document creating the right if [registration 
is. to be enforced. With great respect we 
consider that the learned Judges. have 
misconceived the terms of s. 17 (1) (e). If 
they were right in this conclusion s. 17 
(1) ,(c) would be unnecessary, fors.17 (1) 
(b) would cover such a document. Section 17 
(1) (b) refers to: 

“other non-testamentary instruments which pur- 
port or operate to create, declare .. whether in 
present ior. in future, any right, titls or interest .. 
...to.orin immovable property.” : 

If the document recorded the considera- 
tion-in the.form suggested by the learned 
Judges, it-would be the actual document 
creating. the right, title or interest 
in immovable property and there- 
fore. it. would be. registrable under s. 17 
(1) (b). It is clear, therefore, that- s. 17 
(1) (c) must be very much wider than the 
definition. given: to it in the Madras decision. 
In-our opinion s: 17 (1) (e) is perfectly 


clear and the simple meaning of it is that. 


any document which records the receipt of 
money due on a mortgage, or on any other 
instrument indicated, in s. 17 (1) (b) comes 
within it. 

This-view is supporred by the authorities 
of this Court reported in the case of 


kam Chand v. Chatar Singh 6 Ind. 
Cas. 645 (2), and Sher Khan v. 
Muzaffar Khan (8), and recently in 


Abdul Rahman v. Kirpa Ram (4). All 
of these are decisions by Single Judges 
of this Court. On the other hand there 
are two decisions: to the contrary also 
by learned Single Judges of this Court 
Ram Datt v. Rup Chand (5), and Ranpat 
Singh v. Mangal (6). In both these cases 
however s. 17. (1) (e) is not set out and 
the actual words of the section do not 
appear to have been considered: In any 
event we overrule these two decisions. The 
appeal is dismissed with costs. 

N. Appeai dismissed. 

(2) 6 Ind. Cas, 645, 

(3) 55 Ind. Cas. 944; ATR 1920 Lah. 321; 1 Lah, 
25; 61°P LR 1920: 40 P W R 1920. 
aoa? 104+ Ind! Cas, 585; A I R1928 Lah. 51: 28P LR 


(5) 86 Ind. Cas. 10!; A TR 1925 Lah. 348, 
(6) 93 Ind. Cas, 359:-A I R 1926 Lah. 220: 8 Lah, 
L J 73; 27 P' L R140. 
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RANGOON HIGH COURT, 
Special Bench 
Civil Reference No. 13 of 1934 
December 10, 1934 
Pacs, O. J., Mya Bo ann: Baaotey, JJ. 
MA HMWE YIN AND ANoTHER— 
APPLICANT 
versus 
BURMAH OIL Co., Lrp.—Responpent 

Workmen's Compensation Act (VIII of 1923), ss 30, 
27—Question whether fatal accident arose out of and 
in the course. of employment — Commissioner is to 
decide—Employee living with permission of employer 
at some distance from place of work—Accident in 
course of proceeding to place of work—Whether one, 
arising out of and inthe course of employment. 

Under the Workmen's Compensation Act, the 
question..whether the fatal accident befell the. 
employee out of and in the course of his employ- 
ment, isa question which the Commissioner mist 
decide and it is not one which. the High Court is 
called upon or entitled to determine, The Commis- 
sioner must take into account the material facts of 
the case, and must determine whether or not upon 
the facts the accident did or did not “arise out of 
and in the course of" employment. A person.wha.with 
the permission and to the knowledge of his employer 
lives at some distance from the place wherehe is 
called upon to work, must be allowed- reasonable 
time in all the circumstances within which to pro- 
ceed from his place of residence to the place where 
he is to work, and ifin thecourse of proceeding in 
a reasonable time and in a reasonable manner from 
the place where he resides. to the place where he 
works he meets with a fatal accident, then that fatal 
accident would be held to arise outof and in the 
course of his employment. 


C. Ref. from an order of the Commissioner, 
Work’s Compensation, Yenangyaung, in. 
Workmen's Compensation Case No. ll-of 
1934. 


Mr. Chan Htoon, for the Applicants.” 

Mr. McDonnell, for the Respondent. 

Page, ©. J.—In this case Maung E 
Maung, a cooly in the employment of the 
Burma Oil Company, Ltd., at Yenangyaung 
on June 28, 1934, met his death bya snake 
bite on his way to join the night shift of work at 
the oil well No. 2766. This. well was situate- 
about four miles from the Burma Oil Com- 
pany’s barrack at Khangone, which was pro- 
vided for the employees of the Company asa 
place of residence. The Commissioner 
states that there are three alternative routes 
between the barrack at Khangone and well. 
No. 2765 which are “the ordinary routes” by 
which the coolies could approach the well 
from their place of.residence at Khangone. 
It is also stated in the case that for the 
shift in which Maung E Maung, was due 
to work the coolies. were expected to be at 
the well at 11-30 p,m. It is further stated 
that the Burma Oil Company admitted 
that: =" ; 
“Bome coolies but not all whoare ona midnight 
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shift made a practice of arriving at their wells hours 
before the shift starts.” À a 

Upon those facts the Commissioner has 
referred for the decision of the High Court 
the following question of law: 

“Whether the fatal accident which befell Maung E 
Maung can beheld to have arisen out of and inthe 
course of his employment.” 

Now, the tribunal of fact, in cases such as 
the one under consideration is the Commis- 
sioner for Workmen’s Compensation and not 
the High Court and whether or not the fatal 
accident which befell Maung E Maung 
“arose out of and in the course of his 
employment” depends upon the facts of 
the case. This Court has not before it all 
the material facts upon which the determina- 
tion of the case depends and it is only 
when all the facts are before the Commis- 
sioner that he ought to arrive at a conclu- 
sionupon thematter. In the case it is stated 
that Maung E Maung left his house to 
go to work at 7 or8 P. m. 
the green road which was one of the 
recognised ways along which he, could reach 
the well from the place where he was 
residing. It is also stated in the case that 
Maung E Maung was bitten by a snake at 
a spot 2°26 miles from the barrack and 
1°66 miles fromthe well. It is further 
stated that Maung E Maung died about 
10-30 p.m. on that night, but it is not 
stated at what time he was bitten by the 
snake. Upon the facts as slated in the 
case referred by the Commissioner, in my 
opinion, there was evidence upon which the 


Commissioner could have found that the - 


fatal accident which befell Maung E Maung 
“arose out of and in the course of his 
employment,” but whether it did so or not 
is a question which the Commissioner must 
decide, and it is not one which this Court is 
called upon or entitled to determine. The 
Commissioner must take into account the 
material facts of the case, and must 
determine whether or not upon the facts 
the accident did or did not “arise out of 
andin the course of” Maung E Maung’s 
employment withthe Burma Oil Company. 

` Every one familiar with the Hast knows 
that coolies who are detailed to arrive ata 
place where work will be provided for them 
usually arrive a considerable time before 
the hour at which their work will commence. 
Well, it is better to be early than to be late 
on such occasions. In the present case it 
appears, that Maung E Maung left the 
barracks ab Khangone 3% hours before he 
was expected to be at the well, which was 
about 4miles away. Why he left at that 
hour we do not know. Whether it was that 
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he wished to spend some time ona jaunt 
of his own, or whether he was taking time 
by the forelock and thought that, as he-iwas 
walking by night from Khangone to the 
well, it would be advisable for him to start 
in good time wedo not know. How longit’ 
was afier he left Khangone ‘tbat he was 
bitten by the snake we are not told. The 
Commissioner must take into account all 
the material facts of the case and after 
considering the matter must decide 
whether or not the accident arose’ out of 
and in the course of his employment. It 
is well settled that a person like Maung E. 
Maung, who with the permission and to. 
the knowledge ofthe Burma Oil Company 
lives at some distance from the place where 
he is-called upon to work, must be allowed 
reasonable time in all the circumstances’ 
within which to proceed from his place of- 
residence to the place where he is to work, 
and if in the course of proceeding in a 
reasonable time and in a reasonable manner 
from the place where he resides to the’ 
place where he works, he meets witha 
fatal accident then that fatal accident’ 
would be held to arise out of and in the- 
course of his employment. But the 
question is a question of fact for the 
Commissioner to determine, having regard 
to all the circumstances of the case. I 
would answer the question in this sense. 

Baguley, J.—I agree. 

- Mya Bu, J.—T agree. 

N. Question answered. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1101 of 1934 
November 14, 1934 
Teg CHAND AND ABDUL RASHID, JJ. 
Firu LORIND CHAND-PARMA NAND 
AND BONs,—PLAINTIFFS—ÅPPELLANTS 
versus 
BAHADUR KHAN AND ANUTHER—- 
DEFENDANTS—RESPONDENTS 


Limitation Act (IX of 1908), s. 14— Suit on bahi 
account—Plainttff seeking to exclude time during 
which insolvency proceeding started by him against 
defendants were pending but which ultimately failed 
—Held, plaintiff was entitled to benefit of s. 14, 


and failure of insolvency proceeding was “a cause of ` 


like nature.” 


Plaintiff who brought a suit onbahi account 


balance dated August 1, 1929, on January 10, 1934, ~ 


eriod between July 29, 1932 


sought to exclude the 
uring which it was alleged 


and January 10, 1934, 


he had been prosecuting with due diligence 2 petition i 


in the Insolvency Oourt for the adjudication of the 
defendants as insolvents but which was ultimately 
dismissed by the High Oourt and on that very date 
the present suit was instituted ; 


=~ 
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Held, thatthe real cause of action in both cases, 


was the failure of the defendants to pay the debts, 
though in order to get relief through the Insolvency 
Court he would have had to. prove in addition, that 
the defendants-:were unable to pay their debts and 
that they had-committed an “act of insolvency.” 

Held, further that if the reason ‘for the dismissal of 
the petition could not be described asa “defect of 
jurisdiction” strictly so-called, it was certainly “a 
cause‘of a like nature" and he was entitled to the 
benefit of s. 14, Limitation Act. Brijmohan Das v. 
Mannu Bibi (1) and Brij Indar Singh v. Kanshi Ram 
(2), referred to. f 

F.C. A. from the decree of the Senior 


Sub-Judge, Jhelum, dated March 28, 1934. 


Messrs, Ghulam Rasul Khan and Parkash- 


_Chandra, for the Appellants. 
Messrs. J. L. Kapur and Mehr Chand 
Shukla, for the Respondent. 


| Tek Chand, J.—The plaintiff Muham- 
mad Akram Khan, who is the Receiver 
of the Estate of Firm Lorind Chand- 


Parma Nand and Sons, brought the suit,: 


which has given rise to this appeal, against 
Bahadur Khan and Nadir Khan, defend- 
ants-respopdents for 
Rs. 6,011-6-7 on foot of a bahi account. 
The balance sued upon is dated August 1, 
1929; and the suit was ` instituted on 
January 10, 1934. The defendants resist- 
ed the suit on numerous grounds, pleading 
inter alia that it was barred by time, The 
plaintiff sought to exclude the period bet- 
. ween July 29, 1932, and January 10, 1934, 


during which it was alleged, he had been. 


prosecuting with due diligence a petition 
in the Insolvency Court for the adjudica- 
tion of the respondents as insolvents but 
which was, ultimately dismissed by the 


High Court and on that very date the, 


present suit was instituted. The learned 


Sub-Judge held that the plaintiff was not. 


entitled to the exclusion of the -time prayed 
for, and has dismissed the suit as barred 
by limitation, 

. The plaintiff has appealed and the 
only question which we have to decide at 
this stage is, whether the time during 
which the proceedings started on the ap- 
plication of the plaintiff for the adjudica- 
tion of the respondents as insolvents re- 
mained pending, i. e. July 29, 1932 to 
January 10, 1934, should te excluded. 
The Sub-Judge has held. that s. 14, 
of the Indian Limitation Act is inappli- 
cable because (1) the causes of action for 
the insolvency applicationand the present 
. suit were not the same, and (2) the pro- 
ceedings in the Insolvency Court did not 
fail for defect of jurisdiction or other 
cause of alike nature. In my opinion, the 
view of the learned Judge on both these 
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points is erroneous and this appeal must , 
succeed. ; i KY 
In the previous proceedings the plaint- 
iff approached the Insolvency Court on 
the allegations that he was a creditor of 
the defendants for the sum due on foot of ° 
the balance now. sued upon, that-:the -de- 
fendants in order to evade payment of 
this and other debts had committed cer-- 
tain acts of insolvency that they were un- 
able to pay their debts, and thatthe only 
way in which the plaintiff could realise 
his dues from the assets of the defendants 
was by adjudication of the defendants as ` 
insolvents In the present suit the plaint- 
iff seeks relief in the shape of a decree. 
against the defendants for the amount - 
due on the same account, which decree 
will be executable in the ordinary way. 
His real cause of action in both cases is 
the failure of the. defendants to pay the 
debts, though in order to get relief through | 
the Insolvency Court he would have had to. 
prove in addition, that the defendants were 
unable to pay their debts and that they: 
had committed an “act of insolvency” ag. 
defined in s. 6 of Act V of 1920. The first 
ground on which the learned Judge has 
proceeded, therefore, fails. 
‘As to the second ground we find that 
the petition for insolvency was dismissed, 
because the alleged acts of insolvency were 
found to be vague and indefinite and did 
not fall within the technical definition of 
thal expression as given in the Provincial 
Insolvency Act. On this finding, it seems 
clear that if the reason for the dismissal . 
of the petition cannot be described’ as a> 
‘defect of jurisdiction” strictly so-called, 
it was certainly “a cause of a like nature,” 
The appellant appears to have gone to. 
the Insolvency Court on the mistaken- 
advice that the conduct imputed to the 
defendants amounted in law to an “act of 
insolvency”, but the Court found other- 
wise and dismissed the petition. The 
matter was by no means very easy, and 
there seems little doubt that the plaintiff 
in moving the Insolvency Court had acted 
in consequence of a bona fide mistake of law. 


In Brijmohan Das v. Mannu Bibi (1) 
Full Bench of the Allahabad High 
Court held that where a person had been 
prosecuting proceedings ina wrong Court 
in consequence ofa bona fide mistake of 
law, he was entitled to the benefit of sẹ 14, 
The decision- in that case was refer. 
red to with approval by their Lordships 

(2) 19 A 348; A W N 1896, 87.” 
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of<the Privy. Councilin Brij Indar Singh 


v. Kanshi Ram (2), and there are several- 
other cases . in. which- the same view hag 


been taken, k 

The learned Judge of the lower. Court 
has relied upon Sidharaj Bhojraj v. Alli 
Haji (3) and Mr. J. L. Kapar for the-res- 
pondents has also referred us to Machan- 
jeert Ahmed v. Govinda Prabhu (4). These 
cases; however, are. distinguishable. In 
‘the report of the first-case, the facts are 
nòt- clearly given, and it appears that no. 
exemption of time was asked for under s. 14 
In-Machanjeeri Ahmad's case (4), an order of 
adjudication, which had been passed by 
a-Court of competent jurisdiction was an- 
nujled three years later because a compo- 
sition had been.made with the creditors 
and in asuit-subsequently - brought it was 
sought to- exelude this period of three 
years. Tf is obvious that no question 
ot:“defect- of jurisdiction or other’ cause 
ofia like nature” arose in- that- case. In 
the- third case the-decision turned on an 
int: rpretation of s. 78° of the Provincial. 
Insolvency Act—a matter which does not 
arise in-the case before us and on which 
no opinion need be expressed. 

Admittedly the proceedings in the Insol- 
vency, Court were “civil proceedings” 
within the meaning of s. 14, and there is no 
reason to suppose that they had been 
instituted in bad faith. It is beyond dis- 
pute that the plaintiff acted with due 
diligence in prosecuting the insolvency 
application, for he fought out the matter 
up to the High Court and when his peti- 
tion ultimately failed on January 10, 1934, 
he lodged the present suit on the sama 
day in the Oourt of the Senior Sub-Judge 
ab Jhelum. It will thus be seen that all 
the requirements ofs. 14 are satisfied and 
the plaintiff is entitled to a deduction of 
the period during which the insolvency 
proceedings remained pending, i. e., from 
July 29,1932 to January 10, 1934. Ex- 
cluding this period, the suit is admittedly 
within time. 

I would, accordingly, accept this appeal, 
set aside the judgment and the. decree 
of. the lower Court and: remand the case 
to it for disposal of-the other points re- 


(2) 42-Ind, Cas. 43,104 P R.1917; 33M L J 486: 22. 


ML, T 362; 6 L W 599: 198 PWR1917;15A LJ 
177; 19 Bom. L R 866;3 PL W 313; 260 L J572; 
(1917) M W N 811; 22 O`W N 169; 127P L R 1917; 
45, O4; 44 I A-218 (P. O). 

(3)67Ind Cas, 757; 47 B 244; 21 Bom. L R 509; 
A I R 1923 Bom. 33. ké 

(4) 114 Iad. Qas, 227; 51 M 862; (1928) M W N 536; 
28 LW 352; AIR 1928 Mad. 977; 55 ML J 
661. aac PN as tg 
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quiring. decision. Oourt-fee on this ap- 
peal, shall. be .refunded : other. costs; shal]. 
be.cosisin the cause. | 

Abdul Rashid, J.—I agree. - 

De Appeal, accepted, 


> 


BOMBAY HIGH COURT. | 
Criminal Revision No, 457 ‘of 1934. l 


January.17, 1935. . 
Beaumont, C.J.anp N: J. WADIA J: 
JESINGBHAT CHHAGANLAL SHAH— 
ÅCCUSED — APPELLANT, i 
- VErTSUS 
EMPEROR Oppositz- Party, 
Bombay Municipal Boroughs Act (XVIII of 1925), 
ss. 38, 58, 186(2)— Power to delegate under's 38—Whe- 
ther applies to special functions allotted to standing com- 
mittee—Power of Municipality to make rule delegating. 
power or duty allotted by Act to standing committee to 
some other Commitice j a Pe 
The. power, to delegate under s, 33,: Bombay 
Municipal Boroughs Act is confined ‘to the resi- 
duary powers of the Municipality ‘exercisable by 
the standing’ “committee and does‘ nof apply to 
special functions which are allotted to the standing 
committes under the Act. But under s. 58 (a) 
it is provided .that a Municipality shall make 
rules not inconsistent with this Act regulating 
the conduct of its business andthe delegation of any 
of its powers .or duties toany committee or to the 
Chief Officer or the powers or duties of any committee 
to any other committee or-to the Chief Officer. The 
section does in terms give power to Municipalities to 


make a rule delegating the-powersor dutiss of one ~ 


committee to another committee and under that 
section, the Municipality is competent to make a rule 
delegating a power or duty allotted by the Act to the 
standing committee to some other committee, 


C. R. against an order of the Sessions 
Judge, Ahmedabad. | 
Messrs. J. C. Shah and G. H. Raja- 
dhyaksha, for the Applicant. d 
Mr, R. M. Shah, for the Opponent. 
Beaumont, ©. J.— This isan application 
in revision against an order made by the 
Sessions Judge of Ahmedabad. The ap- 
plicant was convicted under s. 1£6 (2), Bom- 
bay Municipal Boroughs Act (XVIII 
of 1925), which provides that if it be shown 
to the satisfaction of the Standing Commit- 
tee that certain acts have been done, the 
Standing Committee may by. notice require 
the owner or cecupier of the properties con- 
cerned to take certain action,and if the action 
is nob taken, the owner or occupier may 
be prosecuted. In the present case a 
notice under the section was served-upon 
the applicant complaining of an act which 
falls within sub-s. (r), s. 186 (1), and thah 
notice was served by or at the instance of the 
Sanitary Committee and: not the Standing 
Committee which: is the committee named 


% 
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in the section, and on that ground itis .. BOMBAY HIGH COURT 
contended that the conviction is invalid. -Civil Revision Application No. 103 of 1934 
Section 37 of the Act provides for the appoint- November 16, 1934 

ment of the Standing Committee and-sub- BROOMFIELD, J. . 
s. (2) enacts that the Standing Committee PURSHOTTAM DATTARAYA SHETYE 
shall exercise the functions allotted to it — APPLIO‘NT 

under the Act, and subject to any limita- versus 

tions prescribed by the Municipality YESHVADAB3I JAYADEO SHETYE— 
especially in this behalf or generally by OPPONENT 


rules made under cl. (a) s. 58, shall exercise 5 Gint Procedure, Code udet K oy LO, ss. 115, 151, 
an . XLI, r. 23—Remand—Inherent power to remand, 
all the powers of the Municipality. So that if can be exercised disregarding procedure enjoined 


under that section the Standing Committee by Code— Court remanding under such circumstances — 
is required to exercise the function allott- Interference in revision. 


ed to it under the Act and also the Although the Court haa an ie aa porer to 
; aie ; : remand a case even where r. of O. XLI, 
residuary powers of the Municipality which Civil ‘Procedure Code,- `dces not apply, pro- 


have not been validly delegated to somƏ vided that the interests of justice require it, ‘yet 
other body. Then s. 38 provides that the Court has no inherent power to disregard a 


notwithstanding anything contained in method of procedure enjoined or provided -by the 
Code and adopta different one unless it really is 


E. 37, Bub-s. (2), other committees may be neceseary-in the interests of justice. Where, therefore, 
appointed to exercise the powers and per: the lower Appellate Court has made an order of 
form the duties of the Municipality and remand, which is not justified by the provisions of 
the Standing Committee shall not exercise O. XLI, r. 23, and which is purported to be made 


Sor 4 . under its inherent’power which it has ‘no right to 
any powers or perform any duties which do, that Court acts without jursdiction and thee High 


such committee has been appointed to Court can interfere in revision. Banke Behari Deb v. 
exercise or perform. Birendra Noth Dutt (2), and Mullappa Chettiar v, 

IL agree with the contention of the appli- an eee. D relied ga Malayya w Waruna 
cant that the power to delegate under s. 38 Danaraja. (6), applied. seta 
is confined to what I have called the ©, R. App. against an order of the 

. . o lit 2 . P . ons > 7 

residuary powers of the Municipality District Judge, Ratnagiri, in: Appeal No:19 
exercisable by the Standing Committee and of 1933. 
does not apply to special functions which Mr. T. N. Walawalkar, for the Appliċànt. 
are allotted to~the Standing Committee Mr. 'A. A. Adarkar for the Opponent 
under the Act. But when we come tos. 58 (a) one SAR ° 
itis provided that a Municipality shall make Order.—This -is: an application for. re- 
‘rules not inconsislent with this Act régulat- “vision of an order of remand made -by 
ing the conduct of its business*and the the District Judge of: Ratnagiri on appeal 
-delegation of any of its. powers or duties from the Subordinate Judge of Malvan-in 
to any committee or to the-Ohief Officer or certain execution , proceedings. There- had 
the: powers or duties of any committee to been a suit-in which the opponent obtain- 
any other committee or to the Chief Officer. .ed@ decree for. possession of certain land, 
It seems to me that the section does in Survey No. 11, Pot No. 4, against. the 
terms give power to Municipalities to present applicant and his brother. When 
make a rule ‘delegating the powers or the decree was sought to be executed, it 
duties of one committee to another committee was found that there was a shed on the 
and under that section the Municipality land which had been constructed by the 
is competent to make a rule delegating a :judgment-debtors. On behalf of the 
power or duty alloted by the Act to the decree-holder it was: alleged that the shed 
Standing Committee to some other commit- had been erected since the decree.. A 
tee. In the present case the Municipality Commissioner was appointed to draw a 
has made a rule to that effect, viz. 1.73, a map and to ascertain the age of the 
which appoints the Sanitary Commmittee building. He submitted’ a report-to the 
the controlling and executive committee in effect that the building was ten or-eleven 
all matters relating’ to the Department of -years old. The Subordinate Judge then 
Public Health. In my opinion under that ‘disposed of the darkhast by directing that 
rule, the Sanitary Committee is competent the decree-holder was to be. giyen: pos- 
to'take the action which it did ‘take in this session of the land with the exception -of 
case under s. 186. That being so, I think ths shed-and the land bsnsath. it.” He 
‘the Rule must be discharged. “also: directed that the judgment-debtor. 

“N; Ji Wadia, J.—Tagree. . 2. ‘were to havea right of way..to the , shed 
N, Rule dischaged,. ” from'-their adjoining land pot- No, -ĝ, , 


r 


‘the ambit of the rule. 
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The decree-holder appealed to the District 
Court. The learned District Judge was of 
opinion that the trial Court had gone 
beyond the decree ‘in allowing the judg- 
ment-debtors aright of way and he further 
held that the darkhast could not be 
properly disposed of without a determina- 
tion of the question whether the shed had 
been erected before or after the decree was 
- passed. ` As regards the right of way, it is 
not clear .that the learned District Judge 
had observed that the judgment- debtors 
are the owners of pot No. 5. So: that all 
that they have been allowed isaright of 
“way through a small portion of pot No. 4 
to get to the shed. If they are entitled to 
retain possession of the shed and its site, 
it would seem prima facie that the right 
_of way to it would be an easement of nec- 
' essity. But, of course, it is necessary to 
determine whether the shed was erected 
before or after the decree, since’ in the 
- latter case the judgment- debtors would 
. not be entitled to retain it. The learned 
- District Judges may have been perfectly 
“right in thinking that this wasan issue 
“necessary for the determination of the cage 
„which the lower Court had omitted to 
determine. On that view he would have 
been justified in sending down an issue 
under r. 25, O. XLI., What’ he did 
_ however was to set aside ‘the order of the 
“lower Court and remand the darkhast 
‘for re-trial in thé: ‘light of his. observa- 
tions. 
way. only be passed under r. 23, O.- XLI, 
where the case has “been. -decided by - the 
- original Court on-a preliminary point. kok 
“ was not so in the present case, 

» The questions before me in this revision 
‘ application are whether the District Judge’s 
‘order of femand was. a legal order and 
whether,-if not, this Court can or should 
“interfere. ‘It is conceded and it is obvious 
‘that r. 23, O; XLI, does not apply. However 
“wide the interpretation one may put upon 
the words “preliminary point”, it cannot be 
held that the Subordinate Judge, here 
disposed of the case on a preliminary 
“point so as to bring the matter within 
It is also conceded 
that the District Judge might have made 
‘an order under r. 25 sending down an 
issue while retaining the appeal for disposal 
-ón his own file, and further that that would 
- have been & satisfactory procedure which 
would have met the case perfectly well. 
- The argument on behalf of the opponent is 
- that rr. 23 and 25, O. XLI are not ex- 
haustive, that. the "Court has an‘ inherent 
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“power to remand ‘in other ‘cases undér 
s. 151, and that asit-cannot be said that 
“the District Judge acted without jurisdic- 
tion this Court cannot interfere in revision 
under s. 115. In any case it was- arged 
that there has been no prejudice to the 
other side. Interference in revision is 
discretionary, and in the circumstances of 
the present case; this Court ought not 
to interfere. . 

Now it is true the Court has an inherent 
power to remand a case even wherer. 23 
does not apply, provided that the interests 
of justice require it. A number of cases 
on this point have been quoted in Mulla's 
Civil Procedure Code, at pp. 1099 and 1160. 
But the authorities show, and I think it 
is also clearly in accordance with common 
sense, that the Court has no inherent power 
to disregard a method of procedure enjoined 

-or provided by the Code and adopt 
different one ‘unless it really is necessary 
in the interests of justice. Here it cannot 
be said that it was necessary to remand 
the whole case as the District Judge has 
done when it is admitted that an ordinary 
order sending down an issue under r. 25 
would have been sufficient. The position 
is therefore that the District Judge has 
made an order of remand which is not 
justified by the provisions of r. 23, and -if 
‘he was acting in his inherent power, he 
has invoked that power in a case in which 


:he had no right to do so. 
Such an order could in the normal - 


T do no think it can be seriously. ‘con- 
‘tested that this Court has power to interfere. 


‘In Kalu v.: Narayan (1), this- Court in- 


terfered by way of appeal from the order 
of remand. In that case the District 
Judge had purported to act under r. 23, 
This Court:-held that he was not at 


‘liberty to act under that rule but ought- to 


have acted underr. 25, that is to say, it 


“was held that the order made by ‘the 


District Judge was not one which- could 
legally have been made under r. 23. Under 
O. XLIII, r, 1, cl. (w) however the only 
appeal provided is one from the order of 
remand under r, 24. If the order is one 
which could not be made under that role, 
it is difficult to see how there can legally 
be an appeal from it. But that this 
Court is entitled to interfere in revision 
is, I think, perfectly clear. It has been 
so held in Banka Behari Deb v. Birendra 
Nath Dutt (2), where it was laid down 


ou Ind. Oas, 578; AI R 1927 Bom 111; 29 Bom. 
as). 103 Ind. Oas. 864; A I R 1927 Oal 850; 55 g 
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that the Court ought not to make use of 


. the inherent jurisdiction with which it is 


invested in circumstances to which _ the, 
provisions of the Code are applicable, 
and if it does so, it acts without jurisdic- 
tion so that the order is open to revision 
by the High Court. 

Mr, Adarkar who appears for the oppon- 
ent, referred me to a Madras - case, 
Mallayya v. Veerayya (3), where it was- 
held that no appeal hes from an order 
of remand made in an improper use of the 
inherent power on the ground that no ques- 
tion of jurisdiction is involved. But there 
is.a later case of the same High Court 
Mullappa Chettiar v. Alagiri Naicker 
(4), where a different view has been taken. 
In that case Jackson, J. held that where 
the lower Appellate Court purported to 


. remand a case under its inherent power 


in a case covered by one of the rules of 
the Code, it is a material irregularity in 
the exercise of its jurisdiction by the 
lower Appellate Court which the High” 
Court can cure by interfering in revision. 
That is the decision of a single Juages, but 


--herefers to numerous cases of the Madras : 


High Court, and in any case l prefer the rea- 
soning of the judgment of Calcutta High 
Courtin Banka Behari Deb v. Birendra Nath 
Dutt (2). Further, I am of opinion that not‘ 


.», only has this Court power tc interfere, but 
-it ought to interfere in the circumstances: . 


.- of this case, 


I am by no means satisfied 
that the other party will not be prejudiced - 
by~ leaving matters to take. their - course. 


a The District: Judge might have disposed - 


cy 


of the: matter finally himself, after sending 
down an issue to the lower Court ifhe- 
thought it necessary, which should not- 
have occasioned much delay. The-remand 
of -the whole darkhast may easily entail” 
serious delay. ln that connection 1 may- 


“refer to the observations of =Oldfield, J., in‘ 


‘Raman Nayar v. Krishnan’ Nambudripad” 
(5). After expressing a doubt as to the’ 
existence of any general power to order- 
anew trial the learned Juage says p. ¥11* 
“There is a reason, when the litigant has once 
reached the Appellate Court and the stage of a. 
general consideration of. the evidencé, against au- 


“  thorizing that Court to abandon control over the 


ne 


case ana leave ıt to take its chance of an early 
trial in compétition with others of later institution.” ' 


_ (3) 100 Ind, Cas. 135; AIR 1927 Mad. 335; 52 M L 
J 90; 25 L W 19; 3b MLT 15. i 
(4) 133 ind. Cas. 205; A I R1933 Mad 791; 60 M L 
J415; (1931) M W N 710; Ind, Rul. (i931) Mad. 717. > 
(5) 69 Ind. Cas. 828; A I R 1922 Mad £05; 45 M $00;, 
31M LT 208; lo L W 405: 45 M L J 354; (1922) M W, 


-N 589, 
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Moreover, I think, there is really a 
question of principle involved. District 
Judges have rather frequently misused 
their inherent powers in this way and 
‘remanded cases in circumstances not 
within the scope of r. 23, and this practice 
leads not only to delay but to unneces- 
sary appeals and applications to this 
Court. Ithink therefore that is necessary 
to interfere. I set aside the order of the 
District Judge and send back the appeal 
to him for disposal according to law. If 
he considers it necessary to send down 
an issue under r. 25, he can of course do 
so, and if does, he should give such 
directions as may be necessary as to the 
recording of further evidence. As was 
done in Annajı Ramchandraiv. Thakubai 
Datitaraya (6), I direct that parties bear 
their own costs in this application. Costs 
in the District Court will be dealt with by 
the District Judge in disposing of the 
appeal. . 
Nw Order accordingly: 


(6) 118 Ind. Cas. 790; Al R 1929 Bom 175; 53B 
335; 31 Bom L R 208; Ind. Rul. (1929) Bom 486, 





SIND JUDICIAL COMMISSIONER'S: 
2. I GOURT 
Judicial Miscellaneous No, 247 of 1933. 
, August 14, 1934 ‘ 
Lopo, A. J.O. . I 
MAHOMED-— ResPONDENT - 
Nol. i i 
i t TETSUS . -e 
ISMAIL RAHIM AND OTHERS— `“ 
RESYONDENT No. 2 À A 
Arbitration — Consideration, stifling, of `- eriminal 
prosecution — Reference. and award, af: vitiated — 
Withdrawal of application under s, 416, Criminal 
Procedure Code(Act V of 1898) as consideration— 
Held, reference not vitiated. > i = 
A reference and award are vitiated if the considera- 
tion therefor or. even’ for a part thereof is the stifling 
of a’ criminal prosecution, lt is not necessary 
that a prosecution ‘should ` actually be pending 
in order that this principle should apply. ‘But 
where there was neither a criminal prosecution 
for anon-compoundable offence pending or within the 
power of the respondent No. 1 to threaten but-all 
that there was, was an application to the. Court 
under s. 476, Criminal Prozedure Code: 5 
Held, that application would be considered “by 
the Court on its merits and any action taken thereon 
against respondent No. 2 would be an action directed 
by the Court to which the application under s. 476-had 
been made. The withdrawal of an application under 
s. 476, Oriminal Procedure Code, and the fact that 
it forms part of the consideration for the reference 
executed by the parties was not sufficient’ to vitiate 
the reference and award, Warisala v. Mohamad 
Azimulla (1), distinguished. £ 
Mr. Fatehchand - Assudamal, ` for 
Respondent No, 1. 3 4 
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Messrs. Kodumal Lekhraj and Srikishin- 
das H: Lulla, for Respondent No, 2. | 
Order.—The facts giving rise to these 


proceedings are as follows. Ismail respon-' 
dent No. 2 (1), filed a prosecution against ` 


respondent No. 1, in the Court. of the 
Mukhtyarkar ‘and Special First Class Ma- 
_gistrate, Karachi, for offences under certain 
sections of the Penal Code. The proceed- 


ings terminated in an order of discharge.. 


“The accused-respondent No. 1 was awarded 
Rs. 25 as compensation from respondent 
N. 2 (1) under s. 250, Criminal Procedure 
Code. . Respondent No. 2 (1). gave evidence 
inthe case and so did respondent No. 2 
(2\to 5) on behalf of the “prosecution. 
After his discharge, respondent No, 1 filed 
an application in the’ Court of the Mukh- 
~ tyarkar ond First Class Magistrate under 
s. 476, Criminal Procedure Code, against 
respondents No. 2. Notice was issued by 
the Court to respondents No. 2. While 
these proceedings were pending, a reference 
was executed by respondent No. 1 and res- 
pondents Nos. 2in favour of Mr. Hassomal 
Advocate, who. was representing respondent 
No. 1 in the proceedings under s. 476, 
Criminal Procedure Code, On the same 
day the proceedings under s. 476 terminated 
with the following order ; | 
“Since the accused-applicant does not wish to 
press sanction matter, the applications: made: under 
5.476. Oriminal Procedure Code, automatically 
abate. The Court sees no reason to press the matter 


otu.” Os, p 
On the reference, the arbitrator made 


an award on July 29, 1933. The award 
was filed in Court and to the award 
objections have been filed by respondents 


Nos. 2 (1) and 2 (2). Ibis these objection | 


-which: are now before : me for disposal. 
-The -following objections “have been press- 
ed‘ by the learned Advocates who ‘ap- 
peared for respondents Nos. 2 (1) and 2 
` -(2) (1) That the reference was executed :as 
the result-of coercion and undue influence. 
(2) That the award is bad as it-discloses 
no -Gause of action against respondent 
No.* 2 (2): no legal claim against him by 
respondeut No.1 was -possible, (3) That 
the reference and ‘the award thereon are 
illegal as the consideration therefor was 
“the stifling of a criminal prosecution. 
“With regard to the: first -of these objec- 
tions ‘there doesnot appear to be ‘any 
substance in it. Respondents Nos.2 (1) and 2 
.(2have been. examined as witnesses and 
have Stated'that threats were -held-out:to 
’ thèm by the arbitrator and by respondent No. 
1 and it was in consequence of these threats 
“that ‘they executed the reference. ‘These 
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_ pressed, The proposition that a reference 
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respondents were represented in the pro- 
ceedings unders. 476 by Kazi Khudabux. 
They admitted they did not inform him-of 
the threats held. out to them. Kazi 
Khudabux has not been.called as a witness. 
Mr. Hassomal the arbitrator, an Advocate 
of this Court has given evidence. :He 
has denied that either he or respondent 
No. 1 in any manner threatened respondents 
No. 2. Mr. Hassomal stated that he had: no 
dealings with ‘these respondents in the 
matter ofthe reference: he dealt with their 
Pleader Kazi Khudabux. I have no reason 
to doubt the evidence on the point cf.Mr. 
Hassomal and prefer that evidence to the 
evidence given by respondents No.. 2. 

With regard to the second objection it 
appears to me that itis also without sub- 
stance. Nodoubt itis a debatable point 
whether damages can be recovered.in a 
civil suit against a witness in regaid:to.the 
evidence given by himina judicial pro- 
ceeding, but that is not the point with 
which we are concerned. Respondent 
No. l's grievance against respondents 
No. 2 (2to 5), was asset out inthe refe- 
rence that they had actively assisted- res- 
pondent No. 2 (1), in filing a false prosecu- 
tion against respondent No.1. Whether or 
not respondent No. 1 would have succeeded 
in a suit against respondents Nos. 2.(2.to 5) 
for conspiring with respondent No.2. (1) 
in filing a malicious prosecution is. also a 
matter with which we are not. concerned, 
It cannot be denied that it was open to 
respondent No.1 to institute such a. suit. 
Respondents No.2 (2to 5) executed ..the 
reference with full knowledge of its con- 
tents and of what they were doing and an 
arbitrator is not bound by rules _ oflaw 
and he is, therefore, not_ prevented:.from 


awarding damages even on equitable 
grounds, ; : 
This brings me to a consideration -of:the 


have :.been 
and award are vitiated ifthe consideration 
therefor or even a ‘part thereof is the 
stifling of a criminal prosecution sis not 
and cannot be disputed. - Nor-can- it * be 


“contended ‘that it'isnecessary “that- a pro- 


secution should actually be pending. in 
order that this principle should apply» But 
then inthe present case there was neither 
a criminal prosecution for. a non-compound- 
able offence pending or ‘within the. power 
of the respondent No.. 1 to-threaten. -All 
that there was; was an application to the 


“Court under s. 476, ` Criminal ‘Procédure 


Code; That-application would-be-considered 
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by the Court on its merits and any action 
taken thereon against respondent No, 2 
would be: an action directed by the Court 
to which the application under s. 476 had 
been, made. In support of this objection 
reliance has been ‘placed on the case of 
Warisala v. Muhammad . Azimulla (1). In 
fact it has been conceded that this is the 
only case available on the point. That 
case is, however, distinguishable on several 
grounds. It was decided before the 
amendment of the Criminal Procedure 
Oode ‘by Act XVIII of 1923. The amend- 
ment of the Oriminal Procedure Code by 
Act XVIII of 1923 deprives a private indivi- 
dual of the right to institute a prosecution 
in respect of such a matter as is involved in 
«proceedings under s. 476, Criminal. Proce- 
dure Oode with which we are concerned 
‘in this case. Further, the remarks of the 
learned Judge who decided that case on 
this particular point are more or less 
obiter. The case itself was a civil suit for 
the recovery by the plaintiff from the 
‘defendant of Rs. 2,000 paid by the plaint- 
iff to defendant during the pendency of an 
application by the defendant for sanction 
to prosecute plaintiff for giving false 
evidence in a judicial proceeding. It was 
held that the parties being in pari delicto, 
the plaintiff was not entitled to recover the 
money. 
Tam not prepared to hold that the with- 
drawal of an application under s. 476, 
Criminal Procedure Code, and the fact 
that it forms’ part of the consideration for 
the reference executed by the parties in 
this case is sufficient to vitiate the refer- 
ence and award onthe, ground put for- 
ward by respondent No. 2. As a result 
the objections tothe award filed by res- 
: poudents No. 2 (1) and 2 (2) are .dismis- 
ed „with costs: respondents No. lare en- 
titled to recover only one set of costs. 


Objections dismissed.’ 
wo “46 Ind. Oas. 424; ATR Di8 Nag. 181. 





RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 20 of 1934 - 
January. 29, 1935 
Page, O. J., Mosery AND Ba U, p 
COMMISSIONER OF INCOME-TAX; 
versus - 
Messrs. DEY. BROTHERS ~ 
` Income Tax Act (XI of 1922), 3,63 (1), 22 (4), 


23 (2)}—Notice delivered to clerk in assessee’s shop. 
otherwise than by post—Employee expected to hand. 
over communications to manager—M anager, if can be: 


held to be served with notice 
166—49 & 50 


com. oF INcomE-TAx v. DEY BRoTHES (RANG.) 
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Where a notice under the-Income Tax Act is- 


delivered otherwise than’ by post to any clerk or: 


servant on the premises where the ‘assessee’ carries 
on businéss;-and according to the practice -obtaining 
“in the business the employee is expected to hand over 
any communication which he has received to the 
‘manager, that is not evidence-upon which the Income- 
tax authorities} can find as a fact that the ‘manager 
was served with the summons, 
Mr A. Eggar, for the Commissioner 
Income-tax, Burma. : i 
Mr. K.C. Bose, for Messrs. Dey Brothers, 
Page, ©. J.—In this case the question 
has been referred for our determination is: 
“Whether there were materials before the Income- 
tax Officer upon which he could conclude that the 
assessee had failed to comply with the terms of a 
notice issued under sub-s. 


Tncome Tax Act.” 


It appears that the assesee L. M: * Dey 


carries on a chemist and druggist business . 


at 32, Mogul Street, Rangoon, under the 
style, of Dey Brothers. L. M. Dey. acquired 
the business in January 1932. He lives in 
Calcutta and the business at Rangoon is 
carried on by one S. M. Dutta, who was 


.appointed by the assessee as the manager 


of the. Rangoon business in March .1932. 


- The assessment.under consideration is for 


‘the year 
“notice under s. 
. issued by the Income-tax Officer. 


1931-32. On August 8, 1932, 
22 (2) and 23 (4) were 
“They 
were taken by the process-server to 32, 
Mogul Street, and: were delivered 
to one J. O. Mazumdar, an’ assistant in 


. the shop, ‘who signed on the back of the 
_ duplicate copies “for Dey Brothers” under 


a rubber stamp. Under s. 63 (1), Income 
Tax Act (XI of 1922.) 

“a notice or requisition under this Act may be served 
on the person therein named either by ` post or, as 
if it were a summons issued by a Court, under the 
Code of Civil Procedure of 1908.” - 

‘The Commissioner of Income-tax i in the 
case that he has stated expressed the view 
that so long as it was found that the notice 


- in some way or other reached the person. - 


upon whom it was to be served, there was 
sufficient compliance with. the terms’ of 
s. 63 (1). In my opinion such a -conten- 
tion is not in accordance with the provi- 
sions of this section, - under: which it is 
prescribed that a notice or requisition 
under the Act may be served in one of 
two alternative ways, either by post or in 
the manner prescribed for- service of.a 
summons under the Code of Civil Proce- 
dure. Ex concessis these -notices were not 
served by post, and the question that falls 
for determination is whether there: . was 

material ‘before the Income-tax Officer to 
justify him in finding that the notices were 
served in the manner prescribed for the 


(4), s. 22, or with the | en Y 
terms of a notice issued under subss, (2), 823 5, 
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service of a summons under the Code of 
Civil Procedure. For this purpose it is 
necessary to have recourse toO. V r. 9 
and r. 13, which run as follows: 

“Rule 9 (1) were the defendant resides within the 
jurisdiction of the Court in which the suit is institut- 
ed or has an agent resident within that jurisdiction 
who is empowered to accept the service of the sum- 
mons, the summons shall, unless the Court otherwise 
directs, be delivered or sent to the proper officer to be 
served by him or one of his subordinates,” 

“Rule 13 (1). In a suit relating to any business or 
work against a person who does not reside within 
the local limits of the jurisdiction of the Court from 
which the summons is issued, service on any 
Manager or agent, who, at the time of service, per- 
sonally carries on such business or work for such 


person within such limits, shall be deemed good 
service.” 


Now, it is common ground in the pre- 
sent case that S. M. Dutta and no one else 
was the agent of the assessee resident 
within the jurisdiction who was empowered 
to accept service of the summonses, and 
that Dutta alone was the manager or agent 
of the assessee who at the time of service 
was personally carrying on the business 
of Dey Brothers at 32, Mogul Street. 
Inasmuch as the assessee was living at 
Calcutta, in order that these summonses 
should have been duly served in the 
circumstances of the present case, such of 
them must have been served upon 8. M. 
Dutta. That is a question of fact; and 
the Commissioner of Income-tax is of 
opinion that 8. M. Dutta was duly served 
because this Mazumdar had acknowledged 
a previous notice which was complied with, 
a subsequent notice was acknowledged by 
another employee although the manager 
“was present, and that this employee stated 
that the practice was for the employee to 
accept notices. i 

Now, it is common ground that when 
the two summonses under consideration 
were delivered at 32, Mogul Street, the 
manager, B. M. Dutta, was not present, 
and that they were delivered to and taken 
in by J. O. Mazumdar, one of the assistants 
-working atthe shop. There was evidence 
that each and every of the clerks and 
assistants in the shop use to accept com- 
munications addressed to the firm. The 
question is whether in such circumstances 
there was evidence to justify the conclusion 
that S; M. Dutta was served with the sum- 
monse in question JInmy opinion there 
was not. It is not pretended that S. M. 
Dutta was present, or had any personal 
knowledge of the delivery of either of the 
notices to J. C. Mazumdar, or that J. 0, 
Muzumdar or any of the clerks or assist- 
ants in the firm were persons authorised 
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to accept service of notices within O. V, 
r. 9and or r. 13. The problem therefore 
has resolved itself to this fine point; whether 
where a notice under the Income Tax Act 
is delivered otherwise than by post to any 
clerk or servant on the premises where 
the assessee carries on business, and ac- 
cording to the practice obtaining in the 
business the employee.is expected to hand 
over any communication which he has 
received tothe manager, that is evidence 
upon which the Income-tax Authorities can 
find as a fact that the manager was served 
with the summons. I have no doubt that 
isnot; forif we were to hold that it was, 
it would follow that merely because a pro- 
cess server happens to hand over a notice 
toa durwan or it might be to a chaprasi, 
that would be evidence that the person 
under whom the durwan or the chaprasi, 
was serving had received the notice himself? 
In wy opinion an inference to that effect 
could not ba founded upon such evidence. 
For these reasons, in my opinion, the ques- 
tion propounded should be answered in 
the negative. The Rs, 100 may be refund- 
ed but we make no order as to costs. 

Mosely, J.—I agree. 

Ba U, J.—I agree. 

N. Question answered, 


CALCUTTA HIGH COURT 
Civil Appeal No. 610 of 1932 
November 23, 1934 
MITTER, J. 
HELIM ULLA—P.atntirr— 
APP&LLANT 
versus < 
HAKIM ALI AND OTHERS —DEFENDANTS—. 
RESPONDENTS 

Civil Procedure Code (Act Y of 1908), 0. XXIII, 
r, 1 (3)—Withdrawal of suit— No order permitting 
filing of fresh suit—Consent of defendant— Fresk 
suit on same cause of action— Whether barred, 

When a plaint is withdrawn, the withdrawal 
is a withdrawal within the meaning of O. XXII, 
r. 1 (4), Civil Procedure Code, whether the 
defendant consented to the plaintiff's prayer 
for withdrawal cr not, To hold that para. 3, 
O. XXIII, r. 1, would have no effect, if the application 
for withdrawal made by the plaintiff is consented 
toby the defendant when thereis no order of the 
Oourt granting leave to institute a fresh suit on the 
same cause of action, would be to introduce into 
O. KAKI, r. 1, some words which are not there. 
Consequently, where the plaintiff withdraws his suit 
without permission to institute a new suit on the 
same cause of action with consent of defendant, on 
the plea that the matter would be settled out of Court 
through the intervention ofarbitrators, the plaintiff 
cannot file another suit basing his claim on the same 
title after the arbitration has failed. f 


O, A. from appellate decree of the 
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Additional Sub-Judge, First Court, Sylhet, 
dated April 18, 193). 

Mr. Benoyendra Nath Palit, for the Ap- 
pellant. . 

Mr. Hemendra Kumar Das, for the Res- 
pondents. 

Mr. Surajit Chandra Lahiri, for the 
Deputy Registrar. 

Judgment.—This appeal must be dis- 
missed. The plaintiff instituted a suit in 
the year 1922 for possession being Suit 
No. 286 of that year for declaration of 
title alleging that he had been dispossessed 
from the lands by the defendants in Chait 
1326 B.S. While the suit was pending 
the plaintiff made an application to with- 
draw the suit on the plea thatthe matter 
would be settled out of Court through the 
intervention of arbitrators. In this appli- 
cation he did not ask the Court to reserve 
in his favour a right to bring a new suit 
on the same cause of action in case the 
settlement out of a Court through arbi- 
tration fell through. On February 17, 
1923, the Court permitted the plaintiff 
to withdraw the suit and as no leave to 
institute a new suit on the same cause 
of action had been prayed for no order 
granting leave was passed. Eventually 
there was a reference to arbitration out 
of Court but that arbitration failed. The 
plaintiff now. institutes the suit basing 
his claim on the same title which he 
pleaded in Suit No. 286 of 1922. He 
also pleaded that he had been dispos- 
sessed in Chait 1326 as in the earlier 
suit. 

In the present suit he however recites 
the ‘circumstance under which the suit 
of 1922 was withdrawn, recites the facts 
of the abortive reference to arbitration 
and institutes the suit, as I have stated 
on the same title and on the same 
disturbance of his title. Ido not think 
that simply because it is stated in the 
present plaint that there was an arbit- 
ration and the arbitration failed that alters 
the cause of action. The cause of action 
in the present suit is the same, in my 
judgment, as the cause of action in the 
suit of 1922 and that is the view that 
has been taken by both the Courts below 


and I agree with them. The plaintiff 
contends. furthe that the bar of 
O. XXIII, r.1( would not apply if 


the withdrawal without permission to 
institute a new suit on the same cause 
of action was made with the consent of the 
defendant in the hope of the matter being 
settled out of Court, The withdrawalis a 
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withdrawal within the meaning-of O. XXIII, - 
T. 1 (8), whether the defendant consented - 
to the plaintiff's prayer for withdrawal or 
not. To hold that para, 8, O. XXIII, 
r. 1 would have no effect, if the appli 
cation for withdrawal made by the plaint- 
iff is consented to by the defendant when 
there is no order of the Court granting 
leave to institute a fresh suit on the same 
cause of action, would be to introduce 
into O. XXIII, r. 1, some words which 
are not there. 1 would accordingly hold 
that the Courts below have rightly held 
that the present suit is barred by reason of 
the provisions of pará. 8, O. XXIII, r. 1. 
Defendant-respondent . No. 9 has preferred 
cross-objections which relate to the question 
of costs. But the cross-objections are not 
pressed. The result is that both the 
appeal and the cross-objections are dige 
missed with costs. 

N. Appeal dismissed. 


_ 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 30 of 1932 
April 8, 1935 

SULAIMAN, O. J. AND Bennet, J, 
RAM SEWAK-— PLAINTIFE— APPELLANT 
versus 
. BAHAL AND OTHERS —DEFENDANTS— 
RESPONDENTS . ; 
Res judicata—Atiachment of property of judgment- 
debtor—Suit by plaintif for declaration that it 
- belonged to him—Judgment-debtor made party—Sutt 
decreed —Subsequent attachment in another deéree 
against same judgment-debtor of same property — 
Atiaching decree-holder, if bound by previous decree 
in person of plaintiff—Civil Procedure Code (Act V of 
1908), s, 11, f 
On a previous occasion one S had attached the pro- 
perty in. question in the hands of his judgment- 
debtor R in execution of his decree against him, 
The present plaintiff A brought a suit against S and 
R fora declaration thathe wasthe owner of the 
property, that R had no interest in itat all and that 
accordingly it was not saleable in execution of 8's 
decree. didnot contest the suit, but S did. The 
suit was decreed, and it was held that the plaintif 
was the full owner. Subsequently another judg- 
ment-creditor of R, namely-B, executed his own 
simple money decree against Rand got this property 
attached a second time and put it up for sale, The 
property was purchased at auction by N : 
- Held, that res judicata applied and the question of 
the plaintiff's title could not be re-agitated. 4 
Held, also that B must be deemed to be the repre- 
sentative of R so far as A the plaintiff was concerned, 
He was bound by the decree inthe same way 
R : 


“BC. A. from the decision of the Sabor- 
dinate Judge of Benares, dated August 25, 
1931. i 

Mr. Shiva Prasad Sinha, for the Appel- — 
janis. ae i 
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Mr. Harnandan Prasad, for the Respond- 
ents. D 
_dudgment.—This is a plaintiff's appeal 

arising out of a suit for a declaration 
that a certain property belongs to the 
Plaintif and does not belong to Raghubar 
and is not attachable and saleable in 
execution of the decree of Bahal and 
others against Raghubir. There was a 
suggestion in the trial Court that a pre- 
vious decree obtained by the plaintiff 
against Raghubir was a collusive decree, 
but no issue was framed on the plaint, 
and although the defendants lost in the 
first Court, they did not raise that ques- 
tion again in the grounds of appeal to 
the lower Appellate Court. The point 
must be taken to have been abondoned. 
“On the question of fact the finding is in 
favour of the respondent that the deed of 
gift executed in favour of the plaintiff's 
father was not a genuine transaction, but 
was a fictitious document executed with 
some ulteriormotive. It follows, therefore, 
that the plaintiff is not entitled to base 
his claim on the deed of gift. 

The only question that remains is the 
question of res judicata. It appears that 
on a prevlous occasion one Sitaram had 
attached this property in the hands of his 
judgment-debtor Raghubirin execution of 
his decree against him. The present plaint- 
if Ram Sewak brought a suit against 

_Sitaram and Raghubir for a declaration 
that he was the owner of the property, 
that Raghubir had no interest in it at all 
and that accordingly it was not saleable 
in execution of Sitaram’s decree. Raghubir 
‘did not contest the suit, but Sitaram did, 
The suit was decreed, andit was held that 

. the plaintiff was the full owner. This 

. happened in July, 1927. Subsequently in 
1929, another judgment-creditor of Raghu- 

_bir, namely Bahal, executed his own simple 

. money decree against Raghubir and got 
this property attached a second time and 
put it up for sale. The property was 
purchased at auction by the contesting 
defendant Nand Keshore. Before, however 
the sale could be confirmed, the present 
suit was instituted. We are informed 
that the confirmation of the sale has been 

-: Postponed awaiting the result of this litiga- 

tion. é 
It seems to us that the suit brought by 

Ram Sewak against Sitaram and Raghubir 

was for a declaration of title in respect of this 
` very property. Raghubir was not a mere 

_ proforma defendants but a principal party 
“thereto, and the relief claimed was both 
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against him and Sitaram. The question 
was one of title as to whether the pro- 
perly belonged to Raghubir or to Ram 
Sewak, and the finding of the Court is 
binding on Raghubir and all the subse- 
quent representatives. It is not open to 
any representative of Raghubir to go behind 
that decree, unless frand and collusion is 
proved. 

The position of.Bahal was that of an 
attaching creditor, but he attached the 
property subsequent to the decree passed 
in the earlier suit. He must be deemed 
to be the representative of Raghubir so 
far as Ram Sewak is concerned. He is 
bound by the decree in the same way as 
Raghubir. It will be intolerable for Ram 
Sewak if all simple money creditors of 
Raghubir were to call upon him to prove 
his title over and over again. 

We think that the principle of res judi- 
cata certainly applies to this case, and 
finding binds Bahal, The 
learned Counsel for the respondent relies 
strongly on the case of Rukeya Banu v. 
Najira Banu (1). In that case a suit had been 
brought by the judgment-creditor against 
his judgment-debtor and a third party 
claimant and the suit was dismissed. The 
judgment-debtor could not have been anxi- 
ous to let the suit be decreed sò that his 
own property be sold in execution of the 
Plaintiff's decree against him. The dis- 
pute, therefore, was between a representa- 
tive of the judgment-debtor on the one 
hand as plaintiff, and the judgment-deb- 
tor and a third party on the other. It was 
in these circumstances that it was held 
by the Calcutta High Court that the deci- 
sion that the property did not belong to 
the judgment-debtor but belonged to the 
third party was not res judicata. In that 
case the two parties were arrayed on the 
Same side as co-defendants, and it was no 
real concern of the defendant to see that 
the claim was decreed against him. The 
facts ot that case are, therefore, clearly 
distinguishable from this particular case 
before us. 


When the previous judgment operates 
as res judicata against Raghubir and also 
against his attaching creditor Bahal, it 
follows that it must operate as res judicata 
against the auction-purchaser Nand Keshore 
as well, for Nand Keshore is either the 
representative of the judgment-debtor 
Raghubir or of the attaching creditor Bahal 
or of both. 
sn 105 Ind, Cas, 647; 56 O 448; AÏ R 1928 Oal, 
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The appeal is accordingly allowed, the 
decree of the lower Appellate Court is 
set aside and the decree of the first Court 
is restored with costs in this Court. The 
parties will bear their own costs in the 
Courts below because on the questions of 
fact the defendants have succeeded. 

D, Appeal allowed. 


ALLAHABAD HIGH COURT 

Letters Patent Appeal No. 48 of 1933 

April 2, 1935 
SULAIMAN, C. J. AND Bennet, JJ. 
`- GULZARI LAL-—DRrOoREE-HOLDER — 
APPELLANT 
Versus 
“ SHEO CHARAN LAL AND OTAERS— 
JUDGMENT-DEBTORS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
91, 92, S. 115—Sale confirmed—Application to set 
aside sale after 30 days—Maintainability —Appeal, 
whether lies from order passed under s. 115. 

An application for setting aside asale on the 
ground that the judgment-debtor had no saleable 
interest ` in the property made under O. XXI, 
T. 91, Civil Procedure Code, has to be disposed of 
under r, 92, but once an order confirming the 
sale has been made by the Execution Court the 
question no longer is as to the setting aside 
of the sale. It has already been confirmed and 
the sale has become absolute. There is no provision 
under O. XXI, which would entitle an auction- 
purchaser to re-open the question whether the sale 
should or should not be set aside, ignoring the order 
confirming the sale which would stand in his way 
unless it isreviewed or set aside in appeal. The 
auction-purchaser has got the ordinary period of 30 
days allowed by Art. 166 cf the Limitation Act to 
make enquiries and satisfy himeelf whether the 
judgment-debtor had any saleable interest in the 
property atall, Butonce theconfirmation has been 
made, he can neither bring a separate suit to 
challenge the order, nor have it set aside on dis- 
covery ofa defect in the title of the judgment-debtor, 
Of course, where a case of fraud or misrepresentation, 
etc., is made out, it may be open to him to apply for 
review of the order or seek relief bya separate 
suit. ` 

[Case-law referred to] 

No appeal lies from an order passed by the Judge 
under s. 115, Civil Procedure Code. | | 

L. P. A. against the decision of Mr. 
Justice Bajpai, dated September 20, 1933. 

Mr. Gopi Nath Kunzru, for the Appel 


lant. 

Mr. Baleshwari Prasad, for ths Respon- 
dents. | | 
Judgment.—This purports to be ‘a 
Letters Patent Appeal from an order ofa 
. learned Judge of this Court dismissing 
what had been styled by the appellant 
an execution second appeal which the 
learned Judge thought should have been 
headed as a second appeal from order. 
‘It appears that the decree-holder held a 
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judgment-debtors and attached some pro- 
perty alleging that it belonged to his 
judgment-debtors. This property was put 
up for sale and was purchased at auction 
by the contesting respondents. No appli- 
cation for setting aside the sale was made 
within 30 days by the auction-purchaser 
with the result that the sale was ulti- 
mately confirmed by the Court. Subse- 
quently a third party brought a suit for 
a. declaration that the property which had 
been attached and put up for sale had 
not belonged to the. judgment-debtors at 
all but is his own property. To this the 
auction-purchaser was madea party. The 
suit was decreed and it was held that 
the property had not belonged to the 
judgment-debtors at all. i 
Upon this, the auction-purchaser filed an 
application purporting to be under O. XXI, 
r. 91, Oivil Procedure Code, to the Exe- 
cution Court asking for the sale to be 
set aside on the ground that the judgment- 
debtors had no. saleable interest at all 
and for arefund of the purchase money 
paid by them. The first Court dismissed 
the application holding that an appli- 
cation under r.91 could lie only before the 
confirmation of the sale and that after 
the confirmation of the sale, it was not, 
maintainable and further holding that the 
application was barred by time. - 
On appeal the District Judge has 
allowed the application, In his opinion . 
an application under O. XXI, r, 91, could 
be filed even after the confirmation of the 
sale and the proper Article applicable 
was 15] and not 166 of the Limitation 
Act. He has relied on the authority of, 
Gopal Saran Narain Singh v. Muhammad . 
Ahsan (1). In that cass the property had . 
been sold in September 1907, and the sale 
was first set aside in that very month, 
though in appeal later on the sale was , 
accepted and confirmed under a compro- _ 
mise in 1909. The rights had, therefore, 
been acquired by the auction-purchaser by 
the sale in 1907 and under s. 6 (c) of the 
Imperial General Clauses Act (Act X of 
1897), the provisions of the old Act might 
well have been considered to be still 
applicable. On the other hand, in the 
case of Muthukumaraswami Pillai v. 
Muthuswami Thevan (2), it has been held 
that an application for setting aside a . 
sale made more than 30 days after the s&le 
(1) 6 Ind. Cas, 804; 14 O W N 1096. ; 


(2) 100 Ind. Cas. 522; 50 M 639: 52M L-J 143; 25 
L W 232; 33 M L T 84; AIR 1927 Mad 394, “ee 
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was barred by Art. 166 of the Limitation 
Act, and further that no application under 
r. 91 could be made after the confirmation 
of the sale. 

It seems to us that the scheme of 
O. XXI, rr. 82 to 96 is that after a sale 
has taken place, it can be set aside on 
an application made either under r. 89, or 
T. 90 orr. 91. But where no application 
under either of these Rules is made or 
“ja made and has been disallowed, the 
Court under r. 92 makes an order con- 
firming the sale and thereupon the sale 
becomes absolute. If, however, such an 
application is allowed, then the sale is 
set aside. The orderis final and no suit 
to set aside the order made under that 
rule can be brought by any person against 
whom such order is made. Rule 93 then 
provides that where a sale of immovable 
property is set aside, the purchaser shall 
be entitled to an order for payment of 
his purchase money with or without 
interest. But the right to recover this 
purchase money arises only when the sale 
is seb aside under r.92. An application 
for setting aside a sale on the ground 
that the judgment-debtor had no saleable 
interest in the property made underr. 91 
has to be disposed of under r. 92, but 
once an order confirming the sale has 
been made by the Execution Court the 
question no longer is as to the setting 
aside of the sale. It has already been 
confirmed and the sale has become ab- 
solute. There is no provision under 
O. XXI, which would entitle an auction- 
purchaser tore-open the question whether 
the sale should or should not be set 
aside, ignoring the order confirming the 
sale which would stand in his way unless 
it is reviewed of or set aside in appeal. 
It would seem to follow that the auction- 
purchaser has got the ordinary period of 
30 days allowed by Art. 166 of the Limit- 
ation Act to make enquiries and satisfy 
himself whether the judgment-debtor had 
any saleable interest in the property at 
all. But once the confirmation has been 
made, he can neither bring a separate 
suit to challenge the order, nor have it 
set aside on discovery of a defect in the 
title of the judgment-debtor. Of course, 
where a case of fraud or misrepresent- 
ation, ete., is made out it may be open 
to hjm to apply for review of the order 


or seek relief by a separate suit. That is 
not the case here. 
It also seems to us that Art. 166 in 


terms applies to such an application and 
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would govern all applications made under 
thé Code of Civil Procedure to set aside 
a sale in execution of a decree. This 
Article was applied by a Bench of which 
one of us wasa member in the case of 
Kashi Ramv. Hashmat Banoo (3) to an ap- 
plication to set aside a sale on the ground 
that no notice under O. XXI, r. 22, had 
been received. Article 182 is the resi- 
duary Article and cannot apply when there 
is a specific Article which is applicable. 
Applications under r. 91, therefore, must 
be made within 30 days of the sale which 
necessarily implies that it must be made 
before the sale is confirmed. We, there- 
fore, agree with the view expressed by 
the learned Judge of this Court that the 
lower Appellate Court was wrong in apply- 
ing O. XXI, r. 91, to the case. 

_But in view of the provision of s.104 (2), 
no second appeal lay to the High Court 
and the learned Judge was perfectly 
right in declining to entertain the appeal. 

The only other section under which he 
could act was s. 115, Civil Procedure Code. 
The learned Judge had that section in 
his mind and in view of the fact that 
the decree-holder himself had got the 
property attached and put it up for sale 
declined the exercise of his discretion in 
favour of the decree-holder. No appeal. 
lies from an order passed by the learned 
Judge under s. 115, Civil Procedure 
Code. We accordingly dismiss this appeal 
with costs. 

Appeal dismissed. 


D: 
(3) 130 Ind. Cas. 708; (1931) A L J 119; AI R 
1931 All. 145; Ind. Rul. (1931) All 324, 


CALCUTTA HIGH COURT 
Civil Appeal No. 16 of 1934° 
January 24, 1935 
Lort-WILLIAMS AND JACK, JJ. 
SARAT CHANDRA MUKHERJEE— 
APPELLANTS 


‘ VETSUS 
NERODE CHANDRA MUKHERJEE 
AND OTHERS— RESPONDENTS 

Limitation Act (IX of 1908), s. 23—Defendant con- 
structing sheds of land which plaintiff has right to 
use—Obstruction—Suit for declaration of plaintiff's 
right to use land andremove sheds—S. 23, if applies— 
Continuing wrong. 


Where the plaintiff has a right to use 
the land on which certain sheds have been 
erected, as a passage and these sheds are 


obstructing his passage way, there is a continuing 
wrong. Consequently, s. 23, Limitation Act, applies 
to a suit by the plaintif for declaration of his right 
to use the Jand and for removal of the sheds. 
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Mastan Singh v. Santa Singh (1) and Dwarka Nath 
Sen v, Tara Prosauna Sen (2), relied on. Dhanjibhoy 
Bomanji v. Hirabai (6), dissented from. 

The Advocate-General and Mr. S. B. Sinha 
for the Appellant. 

Messrs. S. N. Banerjee (Sr.) and Sambhu 
Banerjee, for the Respondents. 


Jack, J.—This appeal has arisen out of 
a suit for declaration of the plaintiffs’ 
right to use the land described in the 
plaint as a common passage way and for 
a decree against the defendant Sarat 
Chandra Mukherjee for the removal of 2 
tin sheds erected by him thereon and for 
damages. The land in suit was included 
in the premises described as 134, Jan 
Bazar Street, ina partition between those 
parties along with others in 1901. The 
total area of these premises was found to 
be 5 bighas and 16 cottahs. Of this, 9 
cottahs was deducted as common passage 
leaving 5 bighas 7 cottahs to be divided. 
The learned Judge has decided that the 
land in suit is included within this 9 
cottahs of passage land (as shown in {map 
No. 5) annexed to the plaint separating 
the four parts into which the premises were 
then divided being a portion of the land 
separating Part‘No. | from Part No. 4 of that 
award running east and west and terminat- 
ing on the west in Grant Street. 

By an awardin a subsequent partition 
suit between the plaintiffs and defendants 
in 1917. Part No. 1 of the award of 1901 
was divided into 6 blocks (vide map No. 1) 
blocks Nos. 2 and 3 coloured red onthe map 
being given to the plaintiffs, blocks Nos. 
1 and 4 to defendant No. 1 and blocks 
No. 5 and 6 to defendant No. 2. The 
plaintiffs allege that in 1925 the two tin 
sheds in question were erected by defen- 
dant No. 1 on the common passage in 
extension to the north of his building on 
block No. 1, the eastern one measuring 
14-6” x 5-9" and the western one 
25-1” x 6-114". The finding of the learn- 
ed Judge that the land on which those 
sheds were erected was a common passage 
under the partition of 1901 and was also 
shown as such in the partition of 1917, is 
not now seriously disputed betwéen the 
parties, and defendant No. 1 appellant has 
mainly disputed the decres which the 
plaintiff obtained for the declaration asked 
for and the removal of the sheds, on the 
ground of limitation. 

The appellant maintains that since, ad- 
mittedly, the sheds were erected as long 
ago as 1925, whereas this suit was not 
instituted until August.21, 1931, the puitis 


time-barred inasmuch as it is a suit to 
which the provisions of Art. 32, Limita- 
tion Act, apply. Even ifit be taken that 
the suit comes under Art. 120, Limitation 
Act, the onus was on the plaintiff to show 
that the period of six years under that 
Article was not exceeded and that onus he 
has failed to discharge. In support of 
their contention that Art. 32 applies, the 
appellants have cited a number of decisions 
of the Lahore High Court in which Art. 32, 
Limitation Act, washeld to apply where 
co-owners had set apart land for a common 
purpose and the defendant had diverted it 
to an unauthorised purpose and so excluded 
the plaintiff from using it for the common 
purpose. These decisions were, however, 
overruled in the Full Bench case of Mastan 
Singh v. Santa Singh (1), in which it was 
stated by Tek Chand, J. that in suits of 
this kind 

- “the real cause of action is the ouster of the 
plaintiff from property jointly owned by him and 
the defendant and reserved for their common use 
for a specific purpose and not the perverted user 
of such property by the defendant.” 


In such cases | 

“the presumption of law is that the possession 
of one is the possession of all and it was not the 
intention of the legislature to reduce the period 
of limitation for such suits to two years’ simply 
because the attack by the defendant on the plain- 
tiffs title was accompanied by a perversion of 
the user of the property from its original specific 


to share the perverted user. But that 
is not the case here. It was held that in 
suits between co-owners inter se where the 
title of one is denied by the other, Art. 
144 or Art. 120 would apply according 
as the relief claimed is one for possession 
or injunction, That was a case in which 
the defendants encroached upon common 
land by cultivating it as part of their 
holding so that the plaintiff co-owner was 
prevented from exercising a common right 
of way inthe land. Article 120, Limita- 
tion Act was held to apply. In that 
case there was no reference to s. 23, Limi- 
tation Act, which lays down that: 

“In the case of a continuing breach of contract 
and in the case ofa continuing wrong independent 
ofcoatract, a fresh period of limitation begins to 
run at every moment of the time during which 
the breach or the wrong as the case may be 
continues,” 


Section 3, Limitation Act, makes the - 


rovisions of Sch. I, Limitation Act, sabject 
(1) 145 Ind. Cas. 553; A I R 1933 Lah. 705; 14 Lab. 
967; 3tP_L R618; 6 R L 113 CFB). - . 
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‘to the provisions contained in s. 23, so 
that, if it can be shown that in this case 
_ there isa continuing wrong, a fresh period 
of limitation begins torun at every moment 
during which the wrong continues. 

It has been established that the plain- 
tiff in this case has a right to use the 
‘land on which those sheds have been 
erected as a passage and that those sheds 
are obstructing his passage way. The 
learned Judge has held that in these 
circumstances there was a continuing 
wrong and in this he appears to be cor- 
rect. If authority is needed it is to be 
found :in the case referred to by the 
learned Judge, Dwarka Nath Sen v. Tara 
Prosanno Sen (2), a case similar to the pre- 
sent case in which land reserved as acommon 
passage by long usage and agreement 

“was obstructed by the erection of a 
verandah to a house. Such an obstruc- 
tion was found to be a continuing nuis- 
ance relying on the principle on which 
the Privy Council acted in Rajrup Koer 
v. Abdul Hossain (3). Other cases which 
have been referred to are: (1) the case 
of Nazim v. Wazidulla (4), in which it 
was held that obstructions which interfere 
with a right of way are in the nature of 
continuing nuisance as to which cause of 
action is renewed de die in diem so 
long as the obstructions causing such 
interference are allowed to continue; (2) 
the case of Ashutosh Sadukhan v. Cor- 
poration of Calcutta (5), in whichit was 
held that s. 23, Limitation Act, and no 
application in case of a rowak or platform 
built over Municipal land inasmuch as 
the injury was complete in the erection of 
the wall and the mere fact that the effect 
continued could not extend the time of 
limitation. But the real reason of the 
decision appears to have been that the 
rawak having been in existence for 50 
years the Municipality had lost their right 
to the land on which it stood and there 
was therefore no continuing wrong: (3) 
another case referred to isthe Full Bench 
case of Dhanjbhoy Bomanji v. Hirabai 
(6), in which it was held that a suit for 
restitution of conjugal rights under Act XV 
of 1865 was barred under Art. 35, 
Limitation Act, and Art. 23 had no 

(2) 76 Ind. Cas. 328; A I R 1923 Oal 356. 

(3)6 O 494; 7 I A 240; 4Sar. 199; 7 OLR 529; 
© Oy Jur. 530; 3 Suther 816; 4 Shome L R 7 
MG 29 Ind, Cas. 385; AI R1916 Cal. 733; 210 LJ 

` (5) 49 Ind. Cas, 93; AI R 1919 Cal. 807; 22CLI 


494, 
(6) 25 B 644; 3 Bom, L R 371, 
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application. Jenkins, C. J., held that 
even if the conduct of the husband be 
regarded as a continuing cause of action 
since Art. 23 is general in its terms, 
whereas Art. 35 provides a special remedy 
and where there is a repugnancy the 
special provision shonld prevail. With 
all due respect to the learned Chief 
Justice he appears to have left out of 
account s. 3, Limitation Act, by which 
all the Articles of Sch. 1, Limitation 
Act, are, subject to the provisions of 
s. 23. No doubt the effect of this appears 
to be to nullify certain provisions of the 
Limitation Act, but we have to take the 
law as it stands and the learned Judges 
who concurred with the decision recog- 
nized the difficulty caused by the applica- 
tion of s. 23 of the Act. 

Inasmuch as it was held that s. 23, 
Limitation Act, applies in this case, there 
is no need to consider the question of 
onus arising as to the proof of the 
elapse of the full period of six years 
under Art. 120, Limitation Act. We find 
that the suit is not barred by limitation and 
this appeal must be dismissed with costs, 

Lort-Williams, J.—I agree. 

; ; Appeal dismissed. 





BOMBAY HIGH COURT | 

Criminal] Revision Application No, 348 - 

of 1934 

December 19, 1934 
BEAUMONT, C.J.anp N. J. Wanita, J. 
KESHAV VASUDEO KORTIKAR 
—ACOUSED 
versus 4 


EMPEROR-—-OPPOSITR Party 

Criminal Procedure Code (Act V of 1898), ss, 337, 
494, 342, 204—Person against whom Police have evi- 
dence — Police, if have right~to charge him 
because they require him as witness—Pardon granted 
— Protection under Evidence Act (I of 1872), s. 132 
—Accused under s.312, Criminal Procedure Code, 
meaning of —Persons shown in charge sheet but not 
sent up for trial—Whether accused person—Their 
evidence, if admissible in trial. . 

The Criminal Procedure Code gives certdin powers 
under which the evidence of an accomplice can be 
made available. He can be granted a conditional 
pardon by the Magistrate under s. 337, Criminal 
Procedure Code or the Public Prosecutor, with the 
consent of the Magistrate, can withdraw the charge 
under s. 494, Criminal Procedure Code. Those powers 
ought to be exercised where the prosecution consider 
that the evidence ofan accomplice is necessary, and 
the Police haveno right to take upon themselves not 
to charge a person against whom they have evidence 
because they requirehim asa witness. Where that 
improper course is adopted, the evidence of the 
accomplice so obtained is entitled to very little 
weight, 

When he bas been granted no pardon although, if 
compelled to answer incriminating questione by the” 
Court, he cannot be prosecuted for those answers- 
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and can claim the protection of s. 132, Evidence 
Act,- still he may be prosecuted on the strength of 
any other evidence which may be available, and he 
is therefore at the mercy of the Police. 

Where two persons were shown in the charge sheet 
as accused persons not sent up for trial but were 
never under arrest and they were never sent up for 
trial nor was any process ever issuedagainst them, 
and when at the trial they were examined as 
prosecution witnesses it was contended that they 
were accused and their evidence inadmissible: 

. Held, that s, 342, Criminal Procedure Code applied 
only to a person who is on trial before a Court at the 
time, and he can be so brought before the Court 
only after process has been issued bythe Magistrate 
against him under s. 204, Criminal Procedure Code, 
and the mere inclusion of their names cannot 
make them accused persons for the purposes of s. 342 
and hence theirevidence was admissible, Empress v. 
Mona Puna (1) and Banu Singh v. Emperor (2), relied 
on, 


sentence of Special Magistrate, First Class, 
Pandharpur. 

Messrs. C. H. Carden Noad and P. B. 
Gajendragadkar, for the Accused. 

Mr, P. B. Shingne, for the Crown. 


Beaumont, C. J.—This is an applica- 


tion in revision by the applicant who was 
‘convicted by the Special Magistrate, First 
Class at Pandharpur, of offences under 


various sections of the Penal Code, the 
substance of the charges against him 
being that as Deputy Nazir of the 


Sessions Court of Sholapur he misappro- 
priated monies forming part of the estates 
of minors.: He appealed against his convic- 
tion and his appeal was dismissed by the 
Sessions Judge at Bijapur. The original 
complaint made to the Police by the 
successor of the applicant as Deputy Nazir 
of the Sessions Court had alleged that ten 
persons had committed these offences, viz., 
the present applicant the then Deputy 
Nazir and various subordinate officials 
and others, including a man named 
Laulkar who was the estate peon of the 
Pandharpur Circle: On that complaint to 
the Police, a special officer of the Criminal 
Investigation Department made an in- 
vestigation into the subjeet-matter of the 
complaint, and it is, I think, quite clear 
from his evidence and from the form of 
the charge-sheet that he - discovered 
evidence against Laulkar amongst others. 
That being so, it was the duty of the 
Police under ss. 170 and 173, Criminal 
Procedure Uode, to send all the persons 
against whom they thought there was 
sufficient evidence before a Magistrate to 
be dealt with under the Code. In fact 
the Police did not do that, becanse 
apparently they came to the conclusion 


that it would be convenient if this man _ 
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Laulkar was not sent up before a Magis- 


trate but was used’as a witness. What 
they did therefore wasto send up a charge- 
sheet, the printed form C.I. D.-4, andin 


the second columnofthat form under the 


heading: 


“Names and addresses of accused persons not sent 


up for trial, whether arrested or not ' arrested, includ- ` 


ing. absconders,” r fi 
they gave the name of this man Laulkar, 


and of another man .named Limaye who. 


was substantially in the same - position, 
though his evidence is of less consequence. 


Then in colunm 3, which givesthe names and. 


addresses of accused persons sent up for 


. trial, they included five persons; so that; 
, were. five ' 


the net result was that there 


accused persons shown as sent up for 


trial, and two persons shown as accused ` 


persons not sent up for trial, and inthe.: 


appendix, giving the names of witnesses; 
the names of Laulkar and Limaye (the 
two persons whose names were included 
in the second column of the charge sheet) 
were included, so that the Police must 
have known what’ share these two persons 
had taken in the offence.: AsI have said, 


ay 


in my opinion, the proper course for the ` 
Police to have adopted was to send. up. 


as accused persons to the Magistrate all 
those against whom they had obtained 
evidence in’ connection with the alleged 
offence, and I think that the learned 


Magistrate, when he found that the two - 


persons described as accused persons not 
sent up for trial were amongst the wit- 
nesses, and must therefore be available, 
ought to have had those two persons arreste 
and brought before him. f 


The Criminal Procedure Code gives ` 


certain powers under which the evidence 
of an accomplice can be made available. 


He can be granted a conditional pardon - 


by the 
Procedure Code, or the Public Prosecutor, 
with the consent of the Magistrate, can 


Magistrate under s. 337, Criminal | 


withdraw the charge under 8.494, Criminal - 


Procedure Code. In my opinion those 


powers ought to be exercised where the ‘ 
prosecution consider, that the evidence ` 


of an. accomplice is necessary, and the 


. Police have noright to take upon themselves - 


not to charge a person against whom they : 


have evidence because they require him as . 
improper course ` 


a witness. Where that 


js adopted, the evidence of the accomplice 


so obtained is entitled to very little weight. ` 
“He has been granted 


though, if compelled to answer incriminat, 
ing questions by the Court, he cannot be 


no- pardon - and . 


> 


“accused 
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prosecuted for those answers and can claim 
the protection of s. 132, Evidence Act, still 
he may be prosecuted onthe strength of 
any other evidence which may be available, 
and he is therefore atthe mercy of the 
Police. 

But the preliminary question with 
which we have to deal in this revision 
application is whether the evidence of 
Laulkar and Limaye was admissible, 
apart from its weight. It has been argued 
by Mr. Carden Noad that Laulkar and 
Limaye were accused persons because 
they were shown in the charge-sheet as 
accused persons not sent up for trial, and 
that accused persons cannot give evidence, 
Section 342, Criminal Procedure Code, 
provides that no oath shall be adminis- 
tered tothe accused; but itis clear from 
the earlier part of that section that the 
i there referred to means an 
accused person under trial who has to be 
questioned by the Court in respect of the 
evidence against him. In my opinion, 
however irregular was the conduct of the 
Police in this case, in point of fact these 
two persons, Jaulkar and Limaye, 
included in the second column of the 
charge-sheet, never were, properly speaking, 
accused persons. They certainly were not 
accused persons within the meaning of 
8,342, Criminal Procedure -Code. They 
were never under arrest and they were 
never sent up before a Magistrate and no 
process was ever issued. against them. 
That being so, I think there is no provision 
of law which makes their evidence 
inadmissible. That opinion isin accordance 
with the decision of this Court in Empress 
v. Mona Puna (1), where the Court held 
that an accused person means a person 
over whom the Magistrate or other Court 
is exercising jurisdiction, a view which 
was approved by the High Court of Calcutta 
in Banu Singh v. Emperor (2). In this case, 
therefore the evidence of Laulkar and of 
Limaye is admissible. 

N.J. Wadia, J.—I agree. The objection 
to Laulkar’s evidence is that although he 
was an accused along with the present 
appellant, he was examined as a witness on 
oath. Heis mentioned inthe charge-sheet 
in column 2 as an accused person not sent up 
for trial. In factin the list of witnesses 
which was attached to the charge-sheet as 
Appendix A he was mentioned as a witness, 
The section which prevents an accused 
being examined on oath is s. 342, Oriminal 


(1) 16 B 661. 
(2)338 O 1353; 4OrL J145. 
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Procedure Code. That section however 
applies clearly only to a person who ison 
trial before a Court at the time, and he 
can be so brought before the Court only 
after process has been issued by the 
Magistrate against him under s. 204, 
Criminal Procedure Code. In the present 
case admittedly no such process had been 
issued against Laulkar and he was there- 
fore never before the Court as an accused. 
The mere inclusion of his name in the 
charge-sheet could not make him an 
accused for the purposes of s. 342, Oriminal 
Procedure Code. None of the cases which 
have been cited before us deal with the 
case of a person who was not actually 
before the Court on trial though his name 
may have been mentioned in the charge- 
sheet. I, therefore, agree that there was 
no legal objection to Laulkar being 
examined on oath as a witness. (The 
remaining portion of the judgmentis un- 
necessary for purposes of this report), 
N. Application dismissed. 





CALCUTTA HIGH COURT, 
Reference under S. 66 (2) of Indian 
Income Tax Act _ 

January 24, 1939 
Lort-WILLIAMS AND JAOK, JJ. 
SADHUCHARAN ROY CHOWDHURY 
AND OTHESS, In re. 

Income Tax Act (XI of 1922), s. 10 (2) (vi— 
Letting out jute press at rent, if a business for 
hire—Lessee not liable for depreciation—Owner, if 
can claim allowance for depreciation. 

The letting of a jute press at a rent is as much 
a business as the letting of a ship to freight, or 
the letting of a motor car or any other kind of 
machine, or machinery for hire. The lessees are 
liable only for repairs and not for depreciation, 
and in no circumstances could they claim an 
allowance for depreciation under s. 10 (2) (vi), Income 
Tax Act, because the buildings, machinery, etc., men- 
tioned in that sub-section must be the property of 
the assessee. Consequently, the owner-assessee can 
claim depreciation in respect of buildings, plant 
and machinery leased to the lessee. Mangalagiri 
Sri Uma Maheswara Gin and Rice Factory, Lid. v, 
Commissioner of Income Taz, Madras 1), relied on. 
Sutherland v. The Commissioner of Inland Revenue 
(2), Doddington v. Hallet (3), and Attorney-General 
v. Borrodaile (4), referred to In re, Commercial Pro- 
perties Ltd. (5), and In re Keladan Suratee Bazzar Co. 
Ltd, (6), distinguished. 

Mr. S. N. Banerjee, for the Assessee. 

Mr. M. K. Roy, for the Income-tax Depart- 


ment, 


Lort-Williams, J.—In this case the 
facts found are that the assessee pur- 
chased the Sulkea Jute Press in 1907, 
and worked it until 1930. In 1931 he 
leased it out for a term of one year to 
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the Sulkea Jute Pressing Company Limited, 
a private Company in which he holds 
more than 60 per cent of the shares, and 
that lease is subsisting, the lessee holding 
over under the terms of the lease. Those 
terms, inter alia, are: (a) You shall pay 
us a net annual rent of Rs. 22,500 only 
payable as follows, 4. e., Rs. 2,500 to be 
paid by August 31, 1931 and the balance 
by four instalments of Rs. 5,000 each, 
on Novemher 1, 193], February 1, May 1, 
and August 1,1932. (6) During the said 
period of one year, we shall only pay the 
rents payable to the superior londlords 
and you shall pay the Municipal taxes, 
Fire Brigade License and all other out- 
goings and public charges. (c) You shall 
carry out all repairs to the engines, 
machineries and plants, godowns and 
buildings during the said period at your 
own expense. 

The assessee’s income from this source 
was assessed unders. 12 as income from 
“other sources.” He claimed to be assessed 
under s. 10 as upon profits or gains of 
business, and to be entitled to an allowance 
for depreciation under s. 10 (2) (vi), The 
assessee had another jute press which he 
purchased in 1915 and worked until 1921, 
when he leased it out until 1930, and sub- 
sequently, after a year’s vacancy, leased 
it out again. The Commissioner decided 
against the assessee’s contention and 
referred the following question for the 
decision of this Court: 

“Whether in the circumstances set forth above, 
the assessee is entitled to an allowance for depre- 
ciation in respect of the buildings, plant and 


machinery leased to the Jute Pressing Oompany 
under s. 10 (2), (vi) of the Act?” 


The reasons for his decision are mainly 
that under s. 10 (2) (vi) depreciation is 
allowable only when the machinery and 
plant in question are the property of the 
assessee, and are used for the purpose of 
the buisness, the income of which is being 
taxed, and secondly, that the assessee 
originally worked the jute press himself, 
and that was his intention at the time 
of acquisition, I cannot appreciate the 
cogency of the distinctions, which the 
Commissioner has sought to draw. The 
press is the property of the assessee, and 
is used for the purpose of the business 
the income of which is being taxed, namely 
the business of letting out the press. The 
fact that the assessee originally intended 
to work the press himself seems to be 
irrelevant. 
Sri Umamaheswara Gin and Rice Factory; 
Ltd. v. -Commissioner -of Income-tazx, 
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The decision in Mangalagiri: 
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Madras (1) supports the assessee’s conten- 
tion. That the lessor in that case was a 
registered Company seems to me to be 
irrelevant, It was decided that where a 
Limited Company incorporated for the 
purpose of milling rice, acting in pursuance 
of authority given in the momorandum 
of association leased out the buildings, 
plant, machinery, etc., to another Company 
for a fixed annual rent, the lessors bearing 
any loss by depreciation and the lessees 
being liable for repairs, the Company was 
carrying on the business of letting a rice 
mill and was entitled to an allowance for 
depreciation under s. 10 (2) (vi), Income Tax 
Act, In Sutherland v. The Commission of 
Inland Revenue (2), Lord Mackenzie stated 
that : 

“Tt is clear, I think from what has already been 
read from the judgment of Lord Hardwicke in 
the case of Doddington v. Hallet (3), and a series of 
subsequent cases that the letting of a ship to” 
freight is just as much a trade as any other.” 

In Doddington v. Hallet (3) Lord Hard- 
wicke had said that: 

“It must be admitted that the ship may be the 
subject of partnership as well as anything else; the 
use and earnings thereof being proper subject of 
trade; and letting a ship to freight is as much & 
trade as any other.” 

This statement was approved by Thomp- 
son, ©. B., in Attorney-General v. Bor- 
rodaile (4). The decision is In re: Com- 
mercial Properties, Ltd. (5), that a Oom- 
pany owning house property and carrying 
on only the business of letting such houses, 
is liable to income-tax under s. 9, Income 
Tax Act, in the same way as a private 
individual owning such property is clearly 
distinguishable, and so is the decision in 
In re Kaladan Suratee Bazzar Co., Ltd. 
(6). Such property consisted of buildings, 
or lands appurtenant thereto, within the 
meaning of s. 9, which specifically provides 
for the taxation of income from this kind 
of property. It has not been suggested by 
either party that income arising from letting 
out a jute press comes within the purview 
of this section, but that it comes under 
either s. 12 or s. 10. In my opinion the 
letting of a jute press at a rent is 
as much a business as tha letting of a 
ship to freight, or the letting of a motor 
car or any other kindof machine, or 
machinery for hire. In Mangalagirt Sri 


(1) 97 Ind, Oas. 850; A I R 1926 Mad. 1032; 51 ML 
J 360; (1926) M W N 803; 24 L W 6:0 (F, B.). 

(2) (1928) 12 Tax Cas. 63. 

(31(1750) L V S 497. 

(4) (1814) 1 Prices Ex Rep 163. 

(5) 113 Ind. Oas. 848; A Í R1928 Oal, 456; 55 O 
1057; 32 0 W N 413; I LT 40 Oal, 85. 

(6)1T O50. 


396- 
Umamaheswara Gin and Rice Factory, Lid. 
+. Commissioner of Income-tax, Madras, (1) 
(supra) the learned J udges pointed out that 
the Crown would not suffer if an allowance 
were made to the lessors for depreciation 
under s. 10 (2) (vi), because, under the 
conditions of the lease, the lessors had to 
bear the loss caused by depreciation. 
Therefore, a similar allowance for depre- 
ciation could not be claimed a second time 
by the lessees, though they could claim 
an allowance for repairs for which they 
were liable under the lease. 

Similarly in the present case the lessees 
are liable only for repairs and not for 
depreciation, and in no circumstances 
could they claim an allowance for depre- 
ciation under s. 10 (2) (vi) because the 
buildings, machinery, etc., mentioned in 
that sub-section must be the property of 
the assessee. The result is that the question 
referred to us for decision must be 
answered in the affirmative. The assesses 
ig entitled to his costs of the reference. 


Jack, 4.— I agree. : 
N. Reference answered. 





4 CALCUTTA HIGH COURT 
Criminal Appeal No. 496 of 1934 
January 29, 1935 
LORT-WILLIAMS AND JAOK, Jd. 
KISHORI KISHORE MISHRA— 
APPELLANT 
versus 
EMPEROR—Opprosite Party 

Criminal Procedure Code (Act V of 1898},s 297— 
Jury trial—Confession — Admissibility and proof 
of —Confession— Question of voluntariness of confession 
— Jury if entitled to decide independently of Judge 
—Duty of Jury—Handwrtting expert — Question 
as to reliability, of- Whether to be decided by Jury 
—Evidence Act (I of 1872), s, 13 —Seope of —S, 73, if 
includes an accused person. 

Admissibility of a confession 
and proof another. The first, 
the Judge, is only a prima faice or 
consideration, limited to the letting in of the 
evidence. The second, which is for the jury 
and relates to the credibility and the weight of 
the evidence, arises after the evidence has been 
let in, and must be decided on a consideration of 
all the relevant circumstances, including those proved 
before the Judge. Gonsequently, although the Judge 
has to -decide the question of the voluntariness of a 
confession in its bearing upon admissibility, still, 
after he has admitted it, the jury are entitled and 
must beallowed to consider for themselves the 
question of voluntariness in its bearing upon the 
truth of the confession. To tell the jury thatio 
admitting. the confession the Judge had decided 
that it wae voluntary, and that the jury were to 
take that question as settled and on that basis 
decide whether the confession was true, and what 
value was to be attached to it, is a serious misdirec- 
tion, inasmuch as it withdraws from the jury an 


is one question 
which is for 
preliminary 
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issue of fact relating to the question of truthe: 
Kasimuddin v. Emperor (1), applied. 

It is the duty ofthe jury carefully to consider and. 
weigh all the evidence in the case. The question | 
of reliability of the evidence of an expert in hand- 
writing is clearly one for the jury to decide, 

Per Lort-Willitams, J —(Obiter)—Where s, 7 3, Evi- 
dence Act, says tbat the Court may direct any person 
present in Court to write, it must mean that where 
the accused is in Court, the Judge presiding in that, 
Court may there and then ask him to write some- 
thing forthe purpose of enabling the Court to 
compare his writing with some other writing, and 
thatthe procedure of delegating to another Magis- 
trate not sitting asa Court, to take such a writing 
from the accused when the accused isnot in Court 
nor standing his trial in Gourt does not come within 
the provisions ofthe section, 

It is doubtful whether s. 
to an accused person at all, 


73 Evidence Act, refers 


Per Jack, J.—Section 73, Evidence Act, includes 
an accused person. Emperor v. Nga Tun Hlaing Q) 
and Emperor v, Ramrao Mangesh (4), relied on, 


‘Mr. Suresh Chandra Talugdar, for the 
Appellant. 


Mr. Sidheswar 
Crown, 


Lort-Williams, J—In this case there 
were four accused who were tried by the. 
Additional Sessions Judge of Asansol with 
a jury, who by a unanimous verdict 
found the accused Ganpat Sonar Kishori 
Kishore Mishra and Chhidami Sukul guilty 
under s. 395, Indian Penal Code, and 
Pandit Kishen Prasad Tewari not guilty. 
They also fourd Kishori Kishore Mishra 
guilty unders. 465, Indian Penal Code. 
The learned Judge, agreeing with and ac- 
cepting the verdict sentenced Kishori 
Kishore Mishra and Chhidami Lalto 10 
years’ rigorous imprisonment each and 
Ganpat Sonar to five years’ rigorous impri- 
sonment. Kishori Kishore Mishra is the 
only appellant. The case was anusual. On 
January 9, the village chowkidar came to 
the house cf one Priya Nath Roy and told 
him thatthe Sub-Inspector and Inspector 
of Raneegunj had come to the village to 
inquire about his gun, as he was suspected 
of having given it to the dacoits in a case 
at Raneegunj Police Station, He was 
asked totake his license with him asthe. 
Police Officers wanted tosee it. Accord- 
ingly he went with the chowkidar and so- 
called constables to see these “officers.” 
He saw them seated outside the house of 
one Behari and when he had given his gun 
license to them, they said that he must go 
and fetch the gun as well. This he did 
and then they sent him to fetch the cartrid- 
ges. While he was returning they met 
him half-way and said that they wanted 


Chakravarty, for the 
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to search some houses and tookhim to the 
house of his uncle Tarak Nath Roy. When 
they got there the so-called “officers” 
produced revolvers and held up Priya 
Nath and his companions, entered Tarak’s 
house,and broke open several boxes. One 
of them gave Priya Nath a receipt (Ex. 11) 
for his gun and went away with the gun and 
some property from Tarak’s house. When 
they had gone Priya Nath who had rea- 
lized that they were not Police Officers but 
‘dacoits went and gave information to the 
Police. The. defence was that all the ac- 
cused except Chhidami were innocent and 
knew nothing about the incident. Chhi- 
dami and Ganpat each made confessions 
implicating some of the other accused. 
In charging the jury, the learned Judge 
dealt with these confessions and told them 
that the decision whether a confession 
was voluntary or not and therefore ad- 
missible in evidence, whether proper warn- 
ing. was given and a sufficient amount 
of time for consideration allowed, whether 
the formalities were properly carried out 
and cther similar matters, wele points of 
law and therefore for him to decide. It 
was for him to decide whether the Police 
used any violence or inducement in order 
to make the accused person confess, 
Then he said that after considering ihe 
evidence on these points, he came to the 
conclusion that there was no, reasonable 
ground for surmising that the confessions 
‘were not entirely voluntary. He continu- 
ed as follows : . 

“You are bound by my decision on this point. 
You should consider that the Police used no un- 
due influence or violence, that the accused persons 
were given the proper warning that their con- 
fessions were liableto be used in evidence against 
them, that they were given enough time to con- 
sider, before their confessions were recorded and 
that the confessions were entirely voluntary. Having 
‘taken these things for granted, it is for you to decide 
whether the accused persons were telling the truth 
when they confessed, and, what weight should be 
attached to their confessions.” ` 

In my opinion this statement amounted 
to a serious misdirection, In a recent deci- 
‘sion on the point in Kasimuddin v. 
Emperor (1), admissibility. is one question 
and proof another. The first, which is for the 
Judge, is only a prima facie or prelim- 
- mary consideration, limited to the letting 
in of the evidence. The second, which is 
for the jury and relates tothe credibility 
and the weight of the evidence, arises 


after the evidence has been let in, and . 


. (2) 154 Ind. Oas. 273; A I R 1934-Cal. 853; (1934) 
„Or. Oas, 1368; 39 O W N-27;.7 R O 440; 36 Or. L J 
485; 620 312, aie z 
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must be decided on a consideration of all 
the relevant circumstances including those 
proved before the Judge. Consequently 
although the Judge has to decide the ques- 
tion of the yoluntariness of a confession in 
its bearing upon admissibility, still after he 
has admitted it, the jury are . entitled and 
must be allowed to consider for themselves 
the question of voluntariness in its bearing 
upon the truth of the confession. To tell- 
the jury that in admitting the confession the 
Judge had decided that it was voluntary, 
and that the jury were to take that question- 
as settled and on that basis decide whether 
the confession was true, and what value was 
to be attacked to it, is a serious misdirec- 
tion, inasmuch as it withdraws from the, 
jury an issue of fact relating to the question 
of truth, 

This decision was based upon a careful 
consideration of the law, and of previous 
decisions upon this point, and we are in 
agreement withit. Itseemsto have been 
based, to a considerable extent, upon 
statements alleged to appear in a text book 
entitled ‘‘Wigmore on Evidence,” which 
apparently, is an American Text Book 
published in Boston, U. ©. A. Strictly 
speaking, statements made in foreign text. 
books ought not to be considered by this 
Court or any other. English Court. But the 
learned Judges also relied upon Taylor on 
Evidence, Edn. . 2, p. 27. This’ author 
is an undoubted authority upon the Law. of 
Evidence in England, which law sub- 
stantially and with very slight alterations 
jsreproduced inthe Indian Evidence Act, 
In addition to this misdirection, the learn- 
ed Judge made a statement with regard to 
the appellant about which there seems to be 
considerable doubt whether it was accurate 

‘or not. In dealing with the case of Kishori 
Kishore Mishra he said: 3 

“We now come to this last accused against whom 
the prosecution has urged that there is more evidence 
than against any ofthe otber accused persons, He 
is mentioned in the confession of Ganpat, but Chhi- 
dami could not select him out of the suspects in the 
identification parade.” f 

Now, so far as we can ascertain, this 
appellant is not mentioned in the confession 
of Ganpat. The learned Advocate appear- 
ing for the Orown has drawn our attention 
to various statements in the confession 
which go toshow that it is possible that 
he did mention this appellant but under 
another name, The _ difficulty is that 
Ganpat referred to Kishori Prosad and not 
Kishori Kishore Mishra. He also referred to 
Ganti alias Kishori Prosad. Now, Chhidami 


‘in his confession referred . to himself ag 
r 4 Bo ss AMIN 2 


os 


Kishori Prosad alias Chhidami and there is 
no evidencein thiscase to idetify Kishori 
Kishore Mishra with Ganti. If there had 
been such evidence, of course it would have 
been open to the Crown to argue that there 
was sufficient toshow that Kishori, as men- 
tioned in Ganpat’s evidence, is the same 
person as Kishori Kishore Mishra. It is 
true that in the record of proceedings he 
has been styled Kishori Kishore Mishra 
alias Ganti, but I can find no evidencein 
the record connecting Kishori .Kishore 
Mishra with the name Ganti. That being 
so, there is considerable force in the argu- 
ment of the learned Advocate for the appel- 
lant thatthe statment of the learned Judge 
with regard to Ganpat’s confession was not 
accurate. At any rate, there is very consi- 
derable doubt about it. In addition, there 
isthe fact that Chhidami failed to identify 
Kishori when he was included among a 
number of suspects in the identification 
parade. Other points raised by the learned 
Advocate for the appellant were, that there 
was no power ina Magistrate making an 
enquiry prior tocommitment to ask some 
other Magistrate to direct an accused 
person to make a specimen ofhis hand- 
writing for comparison with other hand- 
writings inthe case. Section 73, Evidence 
Act, provides that 

“the Court may direct any person present in 
Court to write any words or figures for the purpose 
of enabling the Courtto compare the words or 


figures so written with any words or figures al- 
leged to have been written by such person.” 


It isargued on behalf ofthe Orown that 
the Court in this case was the Magistrate 
holding the enquiry, and he must be taken 
to have directed the accused to write but 
to do so before the other Magistrate. It 
is unnecessary for us to decide this point. 
But Ihave no doubt whatever that such a 
procedure does not come within the terms 
of s. 739, Evidence Act. I think that where 
the section says that the Court may direct 
any person present in Court to write, it 
must mean that where the accused is in 
Court the Judge presiding in that Court may 
there and then ask him to write something 
for the purpose of enabling the Court to 
compare his writing with some other 
writing, and that the procedure of delegat- 


ing to another Magistrate, not sitting as - 


a Oourt, to take such a writing from the 
accused when the accused is not in Court 
nor standing his trial in Court does not 
come within the provisions of the section. Fur- 
ther, I have considerable doubt whether 
B. 73 refers toan accused person at. all. 
Upon this point the decision in Azimuddy 


>. Kissért v. aupptor™ (CAL.) 
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v. Emperor (2), shows that the word, “person” 
when used ina section of an Act dealing 
with accused persons doe3 not nezesarily 
include the accused. 


A further point taken bythe learned 
Advocate for the appellant was that 
the learned Judge ought to have 
given a more careful warning to jury 


about the evidence of the hand-writing 
expert and that he ought to have told 
the jury thatthey should very carefully 
weigh this part ofthe evidence. There is 
not much force inthis part of the learned 
Advocate’s argument, because it is the 
duty of the jury carefully to consider and 
weigh all the evidence in this case. The 
question of reliability of the evidence of 
an expert in hand-writing is clearly one for 
the jury to decide. Some people including 
Judges have great faith inthis kind of 
evidence, while others take the view that 
itis seldom reliable. On such a question 
the jury, after having all the points ex- 
plained tothem bythe Judge and by the 
expert are in a position to decide whether 
they think that they ought torely upon the 
evidence or not. The misdirection of the 
learned Judge, especially upon the point of 
voluntaricess, may very well have affected 
the decision in this case. Itis not possible 
to conjecture what the decision of the jury 
would have been if they had been told 
that they were at liberty to consider whether 
these confessions were voluntary or not 
when they were considering the question 
of their truth. If the jury after a proper 
direction, had rejected the confessions’ al- 
together onthe ground that they were not 
true confessions, nothing was left of the 
evidence against this particular appellant 
“except the receipt. The question whether 
this receipt had been given by the appellant 
depended entirely on the evidence of-the 
hand-writing expert. In these circumstances, 
we are of opinion that this conviction cannot 
be allowed to stand, and the conviction and 
sentence must be set aside. In view of the 
fact that there is no evidence against this 
accused, except the evidence of the hand- 
writing expert, wedo not think it worth 
while to send the case back for retrial. 
The appellant therefore is acquitted. : 
Jack, J.—I agree. All that I would like 
to say with regard tos. 73, Evidence Act, 
is that had it been necessary to decide this 
_ point, I would be inclined to hold that s: 73 
does include an accused person. There is 
authority for this viewin the cases of Em- 
(2) 99 Ind, Oas: 227; AI R 1927 Oal, 17; 5140. 237 
44 OLJ 253; 28 Or, LJ 99, i eoa P ei 
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peror v. Nga Tun Hlaing (3), and Emperor 
v. Ramrao Mangesh (4). Howeverthere is 
no need to decide this point in this par- 
ticular case. J agree that the conviction 
and sentence in this case should be cet aside 
and the appellant acquitted. 

N. Conviction set aside. 

(3) £3 Ind, Cas. 66€; AIR 1924 Rang. 115; 26 Cr. 
LJ 108; 1 Rang 759; X Bur. L J 270 (F B). 

(4) 138 Ind. Cas, 70€; A I R 1932 Bom. 4(6; (193?) 


Or, Cas, 572; 33 Cr. L J 666; 56B 304; 24 Bom, LR 
998; Ind Rul. (1932) Bem. 423. 





BOMBAY HIGH COURT 
Criminal Appeal No. 538 of 1924 
January 9, 1935 
BEAUMONT, C. J. ann N. J. Wania, J. 
EMPEROR—Proszovror 
versus 
DEORSO BHIVAJI—AcousrD 

Bombay Abkari Act (V of 1878), s. 43 (1), (a), (h)— 
Scope of— Sub-ss.(a) and (h), if create distinct offences 
—Connection existing between two offences—Whe- 


ther can be taken into account in considering sent- 
ence. 


Section 43(1) (a), Bombay Abkari Act makes it 
an offence to import, export, transport or possess any 
excisablearticle or hemp; and sub-s, (A) makes it an 
offence to use, keep or possess any materials, still, 
utensil, implement or apparatus whatsoever for the 
purpose of manufacturing any excisable article 
other than toddy. So that the one sub-section deals 
with the possession and dealing with an excisable 
article, and the other sub-section deals with the 
possession of materials for manufacturing that article. 
The offences dealt with by the two sub-sections are 
quite distinct. It does not necessarily follow that 
excisable articles in an accused’s possession have 
been manufactured with his own material, bus where 
that connection exisis betweenthe two offences, it 
may properly be taken into account in considering 
the sentence. Emperor v. Pandu (1), followed. 
Emperor v, Ranio Bhikhlo (2) and Queen-Empress vy. 
Bhawa Sardar (3) held no longer good law. ; 

©. A. from an order of the Sessions 
Judge, Sholapur. 

Mr. P. B. Shingane, forthe Crown. 

Mr. C. H. Patwardhan, for the Accused. 

Beaumont, C. J.—In this case the accus- 
ed was convicted by the First Class 
Magistrate of Sholapur under s. 43 (1), (a) 
and (h) Bombay Abkari Act (Bom. of 
1878). On appeal the learned Sessions 
Judge of Sholapur considered that the 
accused could not be convicted and sen- 
tenced under both the sub-sections as such 
@ course would be contrary to the provisions 
of 8. 71, Indian Penal Code, and he accord- 
ingly set aside the conviction under s,43 
(1) (a) but upheld the conviction and the 
sentence under s. 43 (1) (hk), From that 
decision the Government of Bombay ap- 
pealed, In my opinion the view of the 
learned Sessions Judge is wrong. It seems 
to me clear from the wording of the Act ~ 
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that the two sub-sections create quite 
Sub-s. (a) makes it 
an offence to import, export, transport or 
possess any excisable article or hemp and 
sub-s. (h) makes it an offence to use, keep 
or possess any materials, still, utensil, 
implement or apparatus whatsoever for the 
purpose of manufacturing any excisable 
article ‘other than toddy. So that the one 
sub-section deals with the possession and 
dealing with an excisable article, and the 
other sub-cection deals with the possession 
of material for manufacturing that article. 
It is, I think plain that the offences dealt 
with by the two sub-sections are quite 
distinct. It does not necessarily follow that 
excisable articles in an accused’s possession 
have been manufactured with his own 
material, but where that connection exists 
between the two offences, it may properly 
be taken into account in considering the 
sentence. In the present case the learned 
Magistrate sentenced the accused toa fine 
of Rs. 125 under each sub-section. We 
think that a fine of Rs. 125 is in substance 
a sufficient sentence in respect of the 
ofiences under the two sub-sections. We 
therefore propose to allow the appeal and 
to restore the conviction of the accused 
under s. 43 (1) (a), but to impose a fine of 
of Re. 1 only under that section. 

The decision of this Court in Emperor v. 
Pandu (1), which is in accordance with the 
opinion expressed above, was apparently 
not cited before the learned Sessions Judge. 
He seems to have relied on the decision in 


Emperor v. Ranio Bhikhlo (2) and 
Queen-Empress v. Bhawa Sardar (3), 
which, we think, must be treated 


as no longer expressing the law having 
regard to the repeal of the explanation to 
s. 35, Criminal Procedure Code on which 
the Courts in these cases relied. 

N. J. Wadia, J.~I agree, 


N. Appeal allowed. 


(1) 103 Ind. Cas, 512; A I R 1928 Bom, 141; 23 Or! 
1 412;52B 277: 30 Bom. L R 378; 10 A IOr. R 
14. 


(2) 4 Bom. L R 720, 
(3}1 Bom. LR 344. 
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C ALCUTTA HIGH COURT. tion is given in writing, it shall be signed 
Criminal Revision No. 816 of 1934 by the person giving it and, since it can- 
December 19, 1934 not be said that the telegram was sent 


S. K. Guose AND HENDERSON, JJ. to the ihana with the signature of the 
KACHI HAZAM~—AccusED—PETITIONE2 informant Seraj Khan, the document was 
: versus not in accordance with the provisions of 
SERAJ KHAN—Compatinant—OProsiTs s. 154 of the Code and, therefore, was not 
Party. ‘admissible as a first information report. 


Criminal Procedure Code (Act V of 1898), s. 154— É : : b 
Telegram to Police—Whether constitutes first in- In support of this, reliance is placed on 


formation report—Telegram available to contradict the case of P ublic Prosecutor v. Chidam- 
witnesses—Prejudice to accused, if caused. g baram (1) and in In re N. Anandayya 
A telegram is nota writing given to the Police (2), It was pointed out in the first men- 


signed by the person making the statement, and ; = 44 
so far as authenticity goes, a telegram stands in no tioned case that a telegram is not a writing 


better position than village gossip. Consequently, 2 BIYEN tothe Police signed by the person 
telegram to aPolice Inspector stating that certain making the statement and further that 
pereoss committed an eee opa not comply wath so far as authenticity gces, a telegram 
8 154, Oriminal Procedure Code as it is not signe * re b 
by the informant. Public Prosecutor v Chidambaram stands in no better position than village 
(1) and Inre N, Anandayya (2), referred to. gossip. En 

Where the telegram was put in without objection This criticism may be accepted as cor- 
‘and was available to the defence to contradict wit- rect and it may be said that, as a matter 
nesses : è 


aie 4 of procedure, the telegram in question 

ana ee oot Nevo should not bo eet asido on this - does not comply with s. 154 of the Code 
ground. inasmuch as it was not signed by the 
Mr. Hiralal Ganguli, for the Petitioner. informant, although so far as authenticity 
S.K. Ghose, J.—The petitioner has been goesit is deposed to by the informant. 
convicted under s. 436, Indian Penal Code, Ms. Ganguli for the petitioner, however, 
and sentenced to undergo rigoious imprison- Concedes that the telegram cannot be 
_ment for three years and to pay a fine excluded from the evidence. All that he 
of Rs. 75; in default to undergo rigorous contends is that it is not a first informa- 
imprisonment for a further period of six - tion report within the meaning of s. 154 
months and it has been directed thatthe of the Code. His contention is that the 
“fine, if realized, will go tothe complainant statement which was recorded by the Bub- 
‘as compensation. Shortly stated, the case Inspector should have been put in as the 
' for the prosecution is that the petitioner first information report in the case. This 
“and others set fire to the house of one argument, however, has no practical valuein 
' Beraj Khan who started proceedings by thisrule. The telegram was put in without 
sending a telegram to the Sub-Inspector objection. In so far as the statement. of 
-of Police, Begnan, Police Station in the | Seraj Khan was concerned, it was always 


following terms :. available to the accused. under s. 162 of 
“Kochi Hajam with party eet fire my house burnt the Code and Mr. Ganguli also concedes 
‘ come. Sd. Sheraj Khan Pipulnam, that, as a matter of fact, this statement 


: This telegram was treated at the trial was available to the defence for the 
as the first information report under valuable purpose of contradicting the 
a. 154, Criminal Procedure Code. The in- witness. The grievance might have been 
vestigating Police Officer on going. to with the prosecution in that it was not 
the spot recorded the statement of Baraj able to put it in examination-in-chief. 
_ Khan. But this statement was treated a8 But in so far as the accused is concerned, 
< one recorded under s. 161, Criminal Pro- there is no prejudice. The ground, there- 
‘ cedure Code. The ground on which the fore on which the Rule is based cannot 
Rule was issued is that the telegram is þe sustained. The Rule is discharged. 
not legally admissible as the first informa- The petitioner, if on bail, must surrender 
tion report within the meaning ofs.154, to his bail bond and serve out the re- 
Criminal Procedure Code, and the trial. mainder of the sentence imposed upon 
has been vitiated by the reception and him. 
‘use of the same as the first information Henderson, J.—I agree. 
report and the petitioner has been seri- N. ve Rule discharged 
ously prejudiced by this procedure. It f 
is contended on behalf of the petitioner, . mo 110 Ind. Cas. 461: A I R 1928 Mad. 791; 29 Or 
that, if the provisions of s. 154 of the Code Deo 18T 59 M Pe ina 


t t (2) 25 Jnd. Cas. 630; A IR 1915 Mad. 312; 15 Or, 
were strictly followed, where the informa- L J622; 1L W 355; (1914) M W N 322. i a 


1935 


CALCUTTA HIGH COURT 
Civil Appeal No. 10 of 1934 
November 23, 1931 
Goya AND BARTLEY, JJ. 
PHANI BHUSAN BASU AND otaERs— 
DECREE-HOLDERS—APPELLANTS 
versus 
SHASHI BHUSAN MAITY—Jopemenr- 
DEBOR— RESPONDENT i 

Provincial Insolvency Act (V of 1920), s. 23 (2)— 
Property, vesting in Receiver—Sale in execution— 
Application by insolvent under s. 28 (2) to have sale 
declared void-- Maintainability. 

hen the property of the insolvent has vested 

in the Receiver, after such a Receiver has been ap- 
pointed by the Insolvency Court, the Receiver com- 
pletely represents the insolvent under the law, in 
respect of his properties and the insolvent has no 
locus standi to maintain an application under s, 28 (2), 
Provincial Insolvency Act, for having it declared 
that a sale in execution ofa decree was void, on the 
ground that the sale having taken place without the 
leave of the Insolvency Court, could not be allowed 
to stand. Prince Victor N Narain v. Bhatrabendra 
Narayan Deb (11, Banamalli Dutt v. Lalit Mohan 
Ghosal (2), Bhagawan Das v. Amritsar National Bank 
(3), Pragji Kala v. Assa Jalal (4), Sakhawat Ali v, 
Radha Mohan (5; and Hari Rao v. Official Assignee, 
Madras (6', relied on. Tatireddi v. Kamachandro. 
-Rao (7), dissented from. 


C. A. from the appellate order of the 
ere Judge, Midnapur, dated September 
18, 1933. . : 


“ Messrs. Amarendra Nath Bose, Saroj 
Kumar Maiti and Sushil Chandra Dutt, 
for the Appellants. P O 
Messrs. Brojo Lal Chakravarti and Rama- 
prosad’ Mukhopadhyay,for the Respon- 
dent. : 
.Judgment.—This appeal has arisen out 
of an application made by an insolvent 
purported to have been made under s. 28 
(2), Provincial Insolvency Act, for having 
it declared that a sale in execution of a 
decree was void, on the ground that the sale 
having taken place without the leave of 
the Insolvency Court, could not be allowed 
to stand. There is no question that the 
order of adjudication under the Provincial 
Insolvency Act was passed on April 22, 
1933, and the order related back to the 
date of the presentation of the petition for 
insolvency, on November 21, 1930, and as 
such the order of adjudication must be 
taken to have been in forcé when the sale 
in question took place on March 15, 1932. 


The only point for consideration in the case . 


before us therefore is whether the applica- 
tion before the Court with the prayer for 


declaration that the sale held on March . 


15, 1932, was void was maintainable, at 
he instance of the insolvent whose proper- 
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ties had at Lhe time of the application vested 
in the Receiver in insolvency. 

` The question of the right of the insolvent, 
the appellant in this Court, to make the 
application as aforesaid, was decided against 
him by the Court in which the sale was - 
held. On appeal, the decision .of the 
primary Court was reversed by the learned 
District Jadge of Midnapur. In our judg- 
ment the decision of the Court of Appeal 
below cannot be supported either on prin- 
ciple or by authority. The property of the 
insolvent having vested in the Receiver, 
after such a Receiver had been appointed 
by the Insolvency Court, the Receiver com- 
pletely represented the insolvent under 
the law, in respect of his properties and 
the insolvent has no locus standi to maintain 
the application filed by him in Court.. The 
law on the subject appears to be sufficiently 
clear, regard being had to the provisions 
contained in the Provincial Insolvency Act, 


‘bearing upon the question of vesting of 


proportion of an insolvent after an adjudic- 
ation order has been made by the Insolvency 
Court, and there is no provision contained 
in the Statute, which might be deemed to 
have conferred any locus standi on the 
insolvent, to bring anaction of the present 
description.. It may be noticed in this 
connection that ina decision of this Court 
in which the English practice and procedure 


„under the English Bankruptcy Act, 1914, 


was reviewed, the bankrupt was held to 
have no locus standi to be retained as a 
defendant in a suit, after his properties 
had vested in the trustee in bankruptcy: 
see Prince Victor N. Narain v. Bhairabendra 
Narayan Deb (1). è 

The position that appears to be sound 
in law, applicable to the facts ofthe case 


- before us, and the principle underlying the 


same were Clearly indicated in the case of 


Banamali Dutt v. Lalit Mohan Ghosal (2), 


where it was held by this Court that a 
judgment-debtor who has been adjudicated 
an insolvent, had no right to maintainan 
appeal against a decision in execution, after 
his properties had vested in the Official 
Reciever; and it finds support also from the 
decisions of other High Courts in India (see 
in this connection Bhagawan Das v. Amrit- 
sar National Bank (3), Pragji Kalav. Assa. 
Jalal (4), Sakhawat Ali v. Radha Mohan 


(1) 125 Ind. Cas. 851; A I R 1930 Oal, 388; 340 W 
N 53; Ind. Rul. (1930) Oal. 627. < : 
(2) 47 Ind. Cas. 152; AIR 1919 Oal. 1006. 
(3) 111 Ind. Oas. 432; A I R 1928 Lah, 675, 
(4) 35 Ind. Oas, 530; 108 L R 53, 


ded abDHIR kUMAR ChoUDit vki v. JABAKNATH MARWARI (PATNA) 


(5) and Hari Rao v. Official Assignee, Madras 


(6). The decision of the Madras High Ccurt- 


in the cese of Tatireddi v. Ramachandra Rao 
(7) was cited before us in the course of 
argument, on the side of ihe respondent 
in this Court, in which it wes observed 
by the Jearned Judges deciding the case, 
that an insolvent afler an order of adjudic- 
ation had keen made, was rot disqualified, 
by reason of his insolvency, from appealing 
from an order refusing toset aside a sale. 
Tt appears that Spencer, J., in the course 
of his judgment in the case, expressed the 
opinion that it was the property of ihe 
insolvent which became vested in a Receiver, 
The learned Judge added: 

“There were no words in the Statute which might 
be read as making insolvency equivalent to civil 


death of the individual and taking away his common 
law rights of action.” 


According to the learned Judge 


“for protecting the right of the creditors in an in- 


solvent’s property, the Receiver might appopriately 
be joined as party, but that it did not fellow from 
that, that the insolvent bad no locus standiin civil 
proceedings of any kind.” 


In our judgment, the observations to which 
reference has been made above are not 
in consonance with the approved view of 
tbe law applicable to the subject, regard 
being had to the provisions contained in 
the Provincial Insolvency Act, relating to 
the vesting of properties of an insolvent 
in the Court or the Receiver, after the order 
of adjudication has been made by lhe 
Court; and the cbservations are not also in 
line with the approved view of the law, as 
taken by the different High Courts in thig 


country and in England; in regard to the 


effect of vesting of properties of an insolvent 
inihe Receiverin insolvency. The question 
was not whether there was the civil death 
of the insolvent, after an order of ad- 
judication had been made by the Insolvency 
Court, but whether-ihe insolvent covld be 
held to haye any right in himself to bring 
any action before the Court, after his 
properties had vested in the Receiver, That 
question as has already teen indicated 
above, must, in our judgment, be answered 
in the negative, against the insolvent. The 
result of the conclusion we have arrived 
at, as mentioned above, is that this appeal 
must be allowed, and the order passed by 
the Court of Appeal kelow set aside, and 
we direct accordingly. The appeal is al- 


(5)49 Ind. Cas, 816; 41 A 243; 17ALJ 229; AIR 
1919 All. 284. 

(b) 94 Ind. Cas. €42; A IR 1926 Mad. 556; 50M LJ 
a 23 L W 599; (1226) M WN 264: 49 M 461 
(F 3), A 


- LAN 62 Ind, Cas. E54; A IR 1921 Mad. 402; 13 E W. 
G16; (1921) M W 539, Sp ua 
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lowed; the order appealed from is discharge d 
and the decision and order passed by the 
Subordinate Judge on July 19, 1933, is 
restored: “The appellant is entitled to get 
his costs in this appeal and his costs 
in the Courts below. The hearing fee 
in this Court is fixed at two gold 
mohurs. “In view of the ‘above order in 
the appeal, the application in revision is 
not pressed, 

N. Appeal allowed. 
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PATNA HIGH COURT 
Civil Revision Petition No. 396 of 1934 
: January 28, 1935 
Wort, J. 
SUDHIR KUMAR CHOUDHURI 
AND ANOTHER—P LAIN TIFFS—PETITIONERS 
versus G 
JAGANNATH MARWARI AND oranges 
- —DEFENDANTS— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr, 2,8,15, O. VII—Application to sue in forma 
pauperis, whether a plaint— Court rejecting . it, whe- 
ther bound toconsider if it isto be accepted or 
rejected under O. VII, 

Under O. XXXIII, r, 2, Civil Procedure Code, the 
application should contain all particulars required 
in a plaint of a suit. Rule 5 provides for 
circumstances under which a Court is entitled 
to reject an application to sue in forma 
pauperis. But from neither of these rules can it be 
said that for all purposes such an-application is a 
plaint. Under O. XXXIII, r. 8, when once the 


‘application is granted the particulars which have 


already been given aretreated as those of a plaint ; 
but under r. 15 of the same orderif the application 
is rejected, the plaintiff then has to proceed in the 
ordinary way. lt may be that the particulars he 
has given will be the same and indeed he will pre- 
sent the same document as the plaint while pro- 
ceeding in theordinary way. Butit by no means 
follows that the Courtis then bound to consider 
whether the document containing or confirming the 
particulars of the application is to be rejected or 


- accepted under O, VII. Until the matter comes 


before the Court in the proper form, that is to say, 
in the form ofa document beinga plaint, together 
with the court-fees, the Court is not in a position 
either to accept or to reject the plaint. Siuart 
Skinner v. Orde (2), explained, Bank of Behar, Lid. v, 
Ram Chanderji (1), referred to, 


U. Rev. P. from anorder of the Sub- 
Judge, Purulia, dated April 7, 1934. 

Mr. 5. N. Roy, for the Petitioner. 

Mr. S. C. Mazumdar, for the Opposite 
Party. 

Order.—The basis of the argument ade 
dressed to me in support of this Rule 
is that the application tosue in forma pau- 
peris was in fact a plaint and although 
the Court below rejected the application 
to sue in that form, it was also bound to 
proceed under O. VIJ, and reject or accept 


Ye 
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the plaint. That argument appears to be 
based on a decision of this Court, an iso- 
lated statement in Bank of Behagf'dtd.:v. 
Ram Chanderji (1). That case in'ttitn was 
based upon the decision of their Lordships 
of the Judicial Committee in Stuart 
Skinner v, Orde (2),the statement relied 
upon being that the application to sue in 
forma pauperis was in fact the plaint. But 
ona perusal of the judgment of their 
Lordships of the Privy Council it is quite 
clear that no such statement was ever 
made by their Lordships. What the Judi- 
cial Committee pointed out was that in 
that case before them the application 
could be treated as a plaint for the simple 
reason that it had not at the time which 
was material for the purpose of the decision 
of that case been rejected by the Court. 
That makes a considerable difference. It 
is to be noticed that under O. XXXIII, r. 2, 
the application should contain all parti- 
culars required in a plaint of a suit. Then 
r. 5 of the same order provides for circum- 
stances under which a Court is entitled to 
reject an application to sue in forma pau- 
peris, But from neither of these rules.can 
it be said that for all purposes such an 
application is a plaint. 

Under O. XXXIII, r. &, when once the 
application is granted the particulars 
which have already been given are treated 
as those ofa plaint; but under r. 15, of 
the same Order if the application is re- 
jected the plaintiff then has to proceed in 
the ordinary way. It may bethat the 
particulars he has given will be the same 
and indeed he will present the same 
document asthe plaint while proceeding 
inthe ordinary way. Butit by no means 
follows that the Court isthen bound to 
consider whether the document containing 


“ or confirming the particulars of the applica- 


tion isto be rejected or accepted under 
O. VII. Until the matter comes before the 
Court inthe proper form, that isto Bay, 
in the-formof a document being a plaint 
together with the court-fees, the Court is 
not ina position either to accept or to 
reject the plaint, 

In this case the Judge has said that an 
application of this kind is not to be allow- 
ed because it was not bona fide. He 
states in the course of his order that the 


: application was for extension oftime and it 


is contended bythe learned Advocate ap- 


1) 118 Ind. Cas. 329; AIR1929 Pat, 637; Ind. 
Rul, (1929) Pat. 521; 11 P L T 55. 

(2) 2 A2414 OLR a3i;6LA 128; 4 Sar, P-OJ 

$1; 3 Suther P O J 627 (P O). et 
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pearing on behalf of the petitioners that it 
was not in fact an application for time 
but itwas an application asking that the 
court-fees be accepted. At first I wasim- 
pressed by that argument - but when the 
matter is analysed it will be seen that in 
substance it wasan application to extend’ 
the time for the simple reason that the’ 
action was barred by limitation and unless 
the plaintiffs could force the Court to 
accept the application as the plaint and | 
to accept the court-fee on tha date on. 
which they made the application, there was 
no possibility of their proceeding in the 
action. Ib was only on the footing of 
treating the plaint as filed on tha date 
that the application to. sue in forma pau- 
peris was filed that the petitioners could 
succeed, It appears that some time before 
the suit was commenced it. was withdrawn 
and it is with. regard to that matter that ons. 
supposes thatthe Judge was referring to 
when he stated that the petitioners had 
already paid court-fees. The application 
it was contended was an application under 
8. 149, Civil Procedure ode, but that 
gave the Judge a power to accept the 
plaint on payment of a part of the Oourt- 
fees. It isto be noted in this case that 
neither on November 4 1933, when the 
original application was rejected by the 
Judge nor on September 4, of the same 
year when the application was rejected by 
this Court did either Court extend time 
for the payment of court-fees, and an ap-- 
plication could have been “made ab the- 
time, with what result it is immaterial. It 
is impossible in my judgment to come to~ 
the conclusion thatthe Judge has acted 
with material irregularity in refusing the 
application in the circumstances. . 
The Ruleis, therefore, discharged with 
costs; hearing fee one gold mohur. . 
>D.. - Rule discharged. 





MADRAS HIGH COURT 

Appeal Against Order No: 233 of 1931. 

November 2, 1934 ; 

CURGENVEN AND OORNISH, JJ. 
N. GOVINDARAJULU NAIDU— 
APPELLANT 
versus 
Tas IMPERIAL BANK or INDIA, 
VELLORE sr AGENT MB. D, œ 
` STEWART—REsPONDENT . 
Civil Procedure Code (Act V of 1903), 0O. 1X, r. 13, 


0. XVII, rr. 2, 3—Pleader appearing on adjourne 
hearing doing some act and then submitting he had no 


-further instructions—Ex parte decree—Right to apply 
~- to set astde decree under Q, LX, 7-13, LEO ae, & 


464 

A party who bas appeared by his pleader cannct 
be allowed to claim to beex parte frem the moment 
that his pleader when called upen toctnter upon his 
defence or in anticipation of that stage cf the trial 
Teports to the Ccuitthat ke bas no instructions. 

One of the iseues was determined ina suit and the 
case was posted for further hearing to a certain date. 
On that date the lst defendant's pleader filed an 
additional written statement and on his application 
2 fresh issue wasframed, Then the pleader applied 
for adjournment, the Court refused to adjourn, the 


pleader submitied he had no further instructions and 
the suit was decreed : 

Held, there was an appearance on behalf of the 
first defendant and be was not therefore entitled to 
apply for cetting aside the decree under O. 1X. r. 13, 
Civil Procedure Code. Pichamma v. Sreeramulu D, 
referred to. 


. A. against the order of the Court. of the 
Subordinate Judge of Vellore, dated July 
14,1931, and made in I. A. No. 262 of 1931 
in O. S. No. 84 of 1930. 


: Messrs, V. C. Gopalaratnam and K. 
Subramaniam, for the Appellant. 

: Messre. S. D. Srinivasachari and C. 
Vaidyanakan Rao, for the Respondent. 

‘ Judgment.—Tke appeal is by the 
let defendant against the order of the Sub- 
ordinate Judge dismissing his application 
uncer O. 1X, r. 13, to set aside a decree. 
The application was made on the ground 
that the Ist defendant's illness was suffi- 
cient cause for his not being present when 
the case was called on for hearing. The 
Subordinate Judge was not satisfied with 
the bona fides of this excuse or with the 
Medical certificate with which it was sup- 
ported, end dismissed the application. We 
are not now concerned with the merits of the 
ls «'efendant’s application, because we 
think that the objection raised by the 
respondent's learned Advocate that no 
petition lay under O. IX, r. 13, is a good 
one. Order IX, r. 13, has reference to 
decrees made ex parte, and it has to be 
seen whether the Ist defendant was, when 
the decree was made against him, ex parte. 
In our opinion he was not. The suit had 
been posted to February 3, 1931, for trial. 
We are told that issues had been framed 
some months earlier, and jt appears from 
the judgment that one of the issues had 
been determined on January 16. The 
- first-hearing stage, therefore, was past on 
February 3. On that day the lst defen- 
dant's pleader filed an additional written 
statement, and on the application of his 
pleader the Court framed a fresh issue. 
r pi bees done, the pleader 
¿applied ior an adjournment, alleging that 
the lst defendant Pike gen 
‘sent on account of illness. : When the 
‘Court refused that application, thé pleader 
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was not able: to-be pre- . 
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stated that he had no instructions, and th® 
trial proceeded. On these facts a question 
arises whether r. 2 orr. 3, of O. XVII, governs 
the position. Tf what happened on Feb- 
ruary 3, amounted to a failure of the Ist 
defendant to appear, he would be ex parte 
and would be entitled to apply: under 
O. IX, to set aside the decree. But if the 
Ist defendant is to be regarded as having 
appeared and to have made default in 
doing any of the acts mentioned -in r. 3, 
then the rule enabled the Court to proceed 
to decide the case on the materials before 
it, and the Ist defendant’s only remedy 
against the decree would be by way of 
appeal. See Pichamma v. Sreeramula (1). 
We think that the lst defendant did appear 
by his pleader on February 3. The acts 
of the pleader in filing an additional written 
statement andin applying to the Court for 
the framing of a fresh issue were acts done 
by him in the conduct of the suit and 
towards the progress of the suit which. had 
then been called on for hearing. In our 
jadgment these acts conslituted an appear- 
ance. The position is quite different when, 
asin Lalta Prasad v. Nand Kishore (2).and 
Satish Chandra Mookerji v. Ahara Prasad 
Mukerjee (3), the vakil had been merely 
instructed to apply for an adjournment. ` In 
such a case it has been held that there has 
been no appearance. It has been suggest- 
ed here that the only instruction given by 
the Ist defendaut to his pleader was to 
apply for an adjournment. But the evi- 
dence in our view gives no support to the 
suggestion. We concur in the opinion of 
Mr. Justice Wallace in Arunachallam 
Chettiar v. Sivalingam Chettiar (4), that a 
party who has appeared by his pleader 
cannot be allowed to claim to be ex parte 
from the moment that his pleader when 
called upon to enter upon his defence, 
or, we may add, in anticipation of that 
stage of the trial, has reported to the Court 
that he has no instructions. Consequently 
the Ist defendant was not ex parte, and 
therefore, an application under O. IX, to 
seb aside the decree was not available to 
him. His application was dismissed on 
the merits. It ought to have been dis- 
missed as misconceived. His appeal 
against the order must be dismissed with 
costs, 

A. Appeal dismissed, 
`. (1) 43 Ind, Cas, 566; 41 M 286; 34M LJ 24: 23ML 
T1; (1918) M W N 92, 
(2)22 A 66; A W N 1899, 176. 
(3) 34 O 403. g 
ine 104 Ind. Cas. 371; 26 L W 76;:A I R1927 Mad, 
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PATNA HIGH COURT 
Civil Revision No. 7 of 1934 
January 25, 1935 
JAMES, J. 
SINGASAN TEWARI AND ANOTHER—- 
PETITIONERS 
versus 
GAYA TEWARI—Obpprosite Party 

Civil Procedure Code (Act V of 1908), s. 149— 
Deficit court-fees, allowed to bemade good—Deficit 
court-fees accepted—Appeal, whether can be treated as 
sufficiently stamped on day of presentation— Court- 

ees. 

When the memorandum of appeal is filed, it is open 
to the Court to reject it at once as a docu- 
ment insufficiently stamped andif he does not at 
once reject it, itis open to him to allow the deficit 
to be made good, whether the document had beer 
accepted by inadvertence, or whether time had been 
expressly allowed under e, 149, Oivil Procedure Oode; 
but in either event when he does allow the deficit to 
be made good within the period during which the 
question of the admission of the appeal is before him, 
the effect of the acceptance of the deficit court-fee 
is that the memorandum of appeal must be treated 
as if it had been sufficiently stamped on the day of 

resentation. eas 
ý C. Rev. from an order of the District 
Judge, Saran, dated November 17, 1934. 

Messrs. B. N. Mitter and Ramswarup 
Singh, for the Petitioners. , 

Mr. Jaleswar Prasad, for the Opposite 


Parties. 


Order.—This is an application for re- 


vision of the order of the District Judge - 


of Saran rejecting a memorandum of 
appeal under s. 3, Limitation Act. The 
memorandum should have borne a court- 
fee stamp of Re. i but the stamp was 
only of 12 annas. Limitation expired on 
the day when the appeal was filed; but 
the District Judge did not reject the 
memorandum under s. 6, Court Fees Act, 
but-noted that the Pleader would be heard 
on the question of the deficit. On the 
following day the deficit court-fee wis 
filed; it was accepted in the District Judge's 
Office and the stamp was cancelled and 
placed with the record of the case. The 
learned District Judge when he heard the 
Pleader rejected the appeal, though it is 
not clear whether he rejected it, under 
s. 6, Court Fees Act, or dismissed it under 
g. 3, Limitation Act. 

When the memorandum of appeal was 
filed, it was open to the District Judge 
to reject it at once as a document insuff- 
ciently stamped and if he did not at 
once reject it, it was open to him to 
allow the deficit to be made good, 
whether the document had been accepted 
by inadvertence, or whether time had been 
expressly allowed under s. 149, Oivil 


GOUR OHANDRA PRAMANIK V. RANAGHAT PEOPLES, BANÉ, LTD. (OAL)! 


405 
Procedure Code, but in either event when 
he did allow the deficit to be made good 
within the period during which the ques- 
tion of the admission of the appeal was 
before him, the effect of- the acceptance 
of the deficit court-fee was that the memo- 
randum of appeal must be treated as if 
it had been sufficiently stamped on the 
day of presentation. On December 12, 
when the District Judge’s order was made, 
the memorandum could not be rejected 
as being insufficiently stamped, because 
it was then sufficiently stamped owing to 
the action of the Court in accepting the 
court-fee when tendered; and it could 
not be dismissed as barred by: limitation, 
because the effect of the acceptance of 
the deficit court-fee was that the’ memo- 
randum of appeal must be treated as ‘if 
it had been sufficiently stamped on the 
day of presentation. ` 
The order ofthe District Judge rejectin 


“the memorandum of appeal is therefore 


set aside and the appeal is remitted to 
him for disposal according to law. 
D. 


Appeal remitted. 


CALCUTTA HIGH COURT |. 
Civil Appeal No. 1954 of 1931 
November 22, 1934 
Gouna AND BARTLEY, JJ, 
GOUR CHANDRA PRA VANIK— 
PLAINTIFF—APPELLANT | 
versus IN 

RANAGHAT PEOPLE S BANK, Lrp. ano 

ANOTHER—DRFENDANTS - RESPONDEN'S | 
Civil Procedure Code (Act V of 1903), 3. 47—Ezxecu- 
tion— Proceedings for enforcement of award—Ob- 
jections to award overruled — Subsequent suit 
challenging award on same grounds — Maintain- 

ability of. © 5 7 
Where in proceedings in execution for enforcing 
an award, objections under s. 47, Civil Procedure 
Code, challenging the decree and award are over- 
ruled, the objector cannot challenge the award en 
the same grounds by a subsequent suit for declara- 
tion thatthe award was void and without jurisdic- 

tion. ` 
O. A. against the appellate decree of the 
District Judge, Nadia, dated March 6, 1931. 
Messrs. Pachanan Ghose and Hara 
Krishna Pramanik, for the Appellant. 

Messrs. Ramaprosid Mukhopadhya 
Khitindra K. Mitter, for the’Respondents, 


and 


Judgment.—This is an appeal by the 
plaintiff ina suit with the prayer for ‘a 
declaration that an award made in fayour 
of the Ranaghat People’s Bank, Ltd., the 
defendant inthe suit under  r.22 ofthe 
Rules framed under s. 43, Co-operative 
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Focieties Act (II of 1912) against the 
plaintiff for recovery of Rs. 489-8-0 was 
without jurisdiction, and null and void as 
such. It was the case of the plaintiff 
before the Court that the award had not 
“the force of a decree; was not capable of 
execution as decree passed by a competent 
Civil Court. The plaintiff prayed for the 
relief that a permanent injunction be 
. granted toreatrain the Bank for executing 
the award. The Bank asserted that the 
award was a valid award under the law 
and was not liable to be called in question 
in any Oivil Court. 

The Courts below have agreed in dis- 
missing the plaintiff's suit and in support 
of theappeal to this Court it was urged 
that inasmuch as inthe reference -the 
Bank had included a stranger as surety 
for the debt, the whole reference was in- 
competent in law and in this connection the 
point was raised that there was variation 
of the reference by the arbitrator who 
made the award one of the sureties the 
stranger not having been mentioned at all 
and the rights and liabilities as between 
the principal debtor and the two sureties 
mentioned in the reference to the arbitra- 
tion had not been determined by the arbi- 
trator. It was in the next place urged in 
support of the appeal that the lower Appel- 
late Court had put an erroneous construc- 
tion upon the cls. (6) and (7), r, 22 in hold- 
ing that these clauses covered the case cf 
an award made byasingle arbitrator, it 
being contended on this part of the case 
that the rules contemplated that to have 
the force of a decree there must be an 
award by three arbitrators. The contention 
lastly urged on behalf of the appellant 
was that there being no evidence on the 
record to show that any notice or summons 
was served upon the appellant, the Court 
- below should not have presumed cervice 

of such notice or summons and that notice 
or summons not having been served on 
the appellant, the whole proceeding of 
arbitration and the award made by the 
arbitrators were without jurisdiction. 

The questions thus raised are no doubt 
substantial questions relating to the vali- 
dity of the award sought to be challenged 
by the plaintiff-appellant in this Court but 
it has to be noticed in this connection that 
all these questions were the subject-matter 
of consideration before the Civil Court at 
a previous stage, The question raised in 
the case before the Courts below and those 

_ submitted for our consideration were raised 
in the form of objections in a proceeding 
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in execution started by the MRanaghat ` 
People’s Bank, Limited, for enforcement of 
the award passed by the arbitrator by 
realization of the amount covered by the 
award from the plaintiff the appellant 
before us. The questions were decided 
by the Executing Court in favour of the 
decree-holder Bank, the objections raised 
by the appellant having been negatived. 
It would appear from the decisions givenin 
the execution proceedings under e. 47, Civil 
Procedure Code that the question of service 
of noticeor summons whenthe reference 
tothe arbitrator was dealt with wus de- 
cided against the appellant by the Executing 
Court, and in appeal the questions of non- 
service of notice or summons was not even 
pressed. The other question raised in 
this appeal were dealt with by the Exe- 
cuting Court and the Court of Appeal at 
that stage. 

The judgments of the Courts disposing 
ofthe objections raised by the appellant 
before us under s. 47 of the Code are 
before us and they were documents used 
at the hearing of the case by the Courts 
below. Ona careful consideration of these 
documents Exs.F, Gand K, we have no 
hesitation in coming to the conclusion that 
the questions that were specifically raised ~~ 
by the appellant and decided against him 
inthe proceeding in execution could not 
be allowed to be reagitated again in a 
separate suit as the  plaintif-appellant 
before us wanted todo by instituting a 
suit fora declaration that the award made - 
by the arbitrator was volid and without 
jurisdiction witha prayer for permanent 
injunction to restrain the Ranaghat 
People’s Bank, Limited, from executing the 
award having the force of a decree against 
him. 

The point was distinctly raised before 
the Court of Appeel below that all the | 
questions arising for consideration in the 
suit were raised in the form of objections 
in execution proceedings and were decided 
against the plaintiff in the present suit. 
The lower Appellate Court appreciated ~ 
that position and expressed the opinion 
that where the decree was alleged to have 
been made without jurisdiction objection 
to that effect could be taken in execution 
proceedings but observed that the issues 
raised in the proceedings in execution, 
could not be taken to have been directly 
and substantially raised in the former suit 
between the parties, the proceeding in 
execution not being a suit. It is difficult 
for us to follow the real import and sig- 
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nificance of the observation contained in 
the judgment of the learned District Judga 
in the Court of Appeal below and we 
entirely disagree with the view taken by 
the Judge if he meant to hold that the 
questions raised in the suit out of which 
this appeal has arisen could not be taken 
to have arisen directly and substantially 
in a proceeding started on objections 
raised to the execution of an award having 
the force of a decree, under s. 47, Civil 
Procedure Code. 

In our judgment the self-same questions 
going tothe root of the award challeng- 
ing the award onthe ground that it was 
onthe face of it an invalid award and 
could not be allowed to be executed as a 
valid and binding decree, were raised and 
decided against the plaintiff in the suit in 
which the appeal before us has arisen. In 
view of the decision of the Courts come to 
in the proceedings in execution as evidenc- 
ed bythe judgments passed in the same 
by the primary and the Appellate Court, 
the questions raised in the suit andin the 
appeal before us could not be allowed to 
be reagitated. The decision of those ques- 
tions was binding on the appellant and 
we are unable tohold that the appellant 
could be allowed to reagitate them, in a 
separate suit after his objection under 
s. 47, Civil Procedure Code, was overruled 
in proceedings in execution. 

The decision we have come to as mentioned 
above, concludes this appeal entirely. It 
may be mentioned that after having heard 
arguments bearing upon the questions 
raised in the suitout of which this appeal 
has arisep, upon the three main points 
raised in support ofthis appeal, specifically 
referred to atthe commencement of this 
judgment, we see no reason whatsoever for 
(disagreeing with the conclusion arrived at 
by the Courts below on these points. In 
our opinion the Courts below have rightly 
held on the merits of the case, that there 
was no substancein any of the grounds 
raised by the plaintiff-appellant in this 
Court for the purpose of assailing the award 
made by anarbitrator appointed under the 
provisions contained in the Rules framed 
under s. 43, Co-operative Societies Act 


(II of 1912). Inthe result the appeal fails, ` 


and itis dismissed with costs. 
N, Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 1236 of 1933 
February 20, 1935 


JAMES, J. i 
DUKHA LAL CHAUDHURI— 
PLAINTIFF —APPELUANT 
versus 
Musammat MANABATI AND OTAERS—. 
. DEFENDANTS—ResPonDENTS” 

Bengal Tenancy Act (VIII of 1885), s. 52 (1) (b)— 
Permanent tenure at fixed rent—Abatement of rent 
on land suffering by fluvial actionand remaining 
uncultivable—Fair rent, on ground that land can be 
used for some other purpose, if can be fixed, 

The right to abatement of rent which the tenure- 
holder obtains by the destruction of the whole or 
part of his tenure will remain solong as the land 
is uncultivable and covered with sand and the 
rent cannot be assessed ata fair rate on the ground 
that land can be used fora less profitable purpose, 
Sukhraj Rai v.Ganga Dayal Singh (1), referred 
t 


O. > 

C. A. from appellate decree of the 
District Judge, Bhagalpur, dated August 22, 
1933 

Mr. M. N. Pal, for the Appellant. 

Mr. N. C. Ray, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit for arrears of rent in respect 
of an istimarari mukarrari tenure in the 
Bhagalpur District. It appears that a few 
years ago the land of the tenure. was sub- 
merged by the westward movement of the 
Kosi river, and that the land has only 
recently re-formed. The defendant-tenure- 
holder took the objection that so long as his 
land was in the condition created by the 
destructive action of the Kosi river, he 
was not liable to pay rent. A Commissioner 
was appointed who found some scrub 
jungle on theland. He found also that 
some part of the land was again being 
cultivated; but he expressed the opinion 
which was accepted by the trial Court 
that no part of the holding had been 
cultivated during the years in suit, 1335 
to 1338 Faslis. The Munsif completely 
disallowed the plaintiff's claim for rent; but 
the learned District Judge on appeal, in 
view of the fact that some profit could be 
made of jungle land for the purpose of 
grazing, for which the tenant could be 
required to pay rent, assessed four annas 
a bigha as fair and equitable rent for the 
tenure during the years in suit, 1335 to. 
1338 Faslis. The plaintiff has appealed 
from that decision claiming his full 
mukarrari rent, while the defendant has 
preferred a cross-objection claiming Com- 
plete abatement of rent. 


There is no doubt that under 8. 52 (Ô (b), ° 
Bengal Tenancy Act, a tenure-holder ia 
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entitled to reduction of rent in respect of 
land which formed part of his tenure and 
has permanently or temporarily ceased to 
exist as a result of fluvial action; and 
although s. 38, Bengal Tenancy Act, refers 
to occupancy tenants only, it has been 
held by this Court in Sukhraj Rai v. Ganga 
Dayal Singh (1), that any tenant is entitled 
to abatement of rent so long as his land 
which has suffered by fluvial action remains 
uncultivable. On the authority of this deci- 
sion which has always, so far asI know, 
been followed in this High Court, the right to 
abatement of rent which the tenure-holder 
obtains by the destruction of the whole or 
part of his tenure willremain solong as 
the land is uncultivable and covered with 


sand. The only question which arises for 


decision in this appeal is that of whether 
when the land has so far recovered that 
partial use cau be made of it, that is to 
say, that it cannot be used for the purpose 
for which the tenure was created, but 
some use of a less profitable kind can be 
made of it, the tenure-holder should be held 
liable to pay as fair and equitable rent 
something Jess than the rent fixed by his 
kabuliyat, or whether his right to abatement 
should be held to endure until the land has 
completely recovered and can be brought 
under cultivation. In my judgment the 
decision of the Munsif on this point was 
correct. None of the land was fit for 
cultivation during the years in suit; and 
there is no finding that any profit was made 
from the jungly growth which appeared on 
the sand as the first stage towards the 
land’s return to its normal condition of 
being capable of cultivation. Tae learned 
District Judge on the assumption that some 
use might have been made of the jungle has 
assessed what he regards as fair and equit- 
able rent of four annas-a bigha: but I do 
not find anything in the Bengal Tenancy 
Act which warrants assessment of fair and 
equitable rent at reduced rate for a 
permanent tenure held at fixed rent. The 
tenure-holder is entitled to abatement of 
rent until the effect of the submersion of 
his land has passed away, that is to say till 
the land becomes cultivable or otherwise 
valuable, to abatement of the whole as 
long asthe whole area is submerged and 
to abatement of a part under s. 52 (4), 
Bengal Tenancy Act, so long as any land 
remains ‘lost’ within the meaning of that 
sub-section. He is not a tenant of the 
Class who has to pay fair and equitable rent 

(1) 63 Ind. Oas 219; A I R1922 Pat, 169; 6P LJ 
665; 2 P L T 569; (1922) Pat, 132, 
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for his tenure at any stage; his rent is 
entirely the creation of contract. Since it 
‘appears in this case that during the years 
in suit no part of the holding was cultiva- 
ble, I consider that the decision of the 
Munsif was correct and the suit was 
properly dismissed. I would accordingly 
dismiss this appeal and allow the cross- 
objection, setting aside the decree of the 
District Judge and restoring the decree of 
the Munsif. The defendant-respondent is’ 
entitled to her costs throughout. Leave al- 
lowed to appeal under the Letters Patent. 
D. Appeal dismissed. 





MADRAS HIGH COURT 
Appeal Against Order No. 82 of 1933 
October 26, 1934 
MADHAVAN NAIR AND OARNISH, JJ. 
Mowlavi Haji MUHAMMAD ABDUL BAQI 
. —APPELLANT 
VETSUS 
KANURU SUNDARARAMAYYA AND 
OTHERS—RESPON DENTS 

Civil Procedure Code (Act V of 1908), ss. 145 (a), 
151—Surety for performance of decree—Agreement 
entered into outside Court—Mode of enforcement— 
Applicability of s. 145—Inherent power of Court. 

Section 145 (a), Civil Procedure Code, is not con-’ 
fined in its application to surety bonds taken through 
the Court but appliesalso to suretyships entered 
into outside the Court for the performance of dec- 
rees. Further the Court hasinherent power apart 
from s.145 to enforce a security bond given in pur- 
suance of an order of the Court. Subraya Pillai v, 
Sathanatha Pandaram (1), not followed, Raj Raghu- 
bir Singh v. Jat Indra Bahadur Singh (2), San 
Kunni Variary, Vasudevan Nambudripad (3) and 
Joyman Bewa v. Easin Sarkar (4), referred to, 

Appeal against an order of ‘the Court 
of the Subordinate Judge, Nellore, duted 
September 7, 1932 and made in E. P. 
No. 48 of 1933 in O. S. No. 44 of 1929 on 
the file of the Court of the Subordinate 
Judge of Bezwada. 

Mr. K. Kuppuswami, for the Appellant, 

Mr. P. Satyanarayana Rao, for the Res- 
pendents. 

Judgment.—The appellant by~a letter 
(Ex. A) dated October 7, 1930, undertook to 
be surety for the payment of a decree- 
debt due by his brother. The letter recited 
that the decree-holder had agreed not to 
execute his decree against the brother.on 
the representation that it would be fully 
satisfied before the end of April 193], and 
it concluded with these words :—- 

“Tf we fail to so pay the anount to you, not 
only will my younger brother be liable therefor, 
but you can take proceedings against our pro- 
perties and against vs and we shal] not raise any 
objection thereto.” 
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It is. clear from the terms of Ex. A 
that the appellant had made himself per- 
sonally liable to the decree-holder as surety 
for the payment of the decree against 
his brother. The learned Subordinate Judge 
. has ordered execution to issue against the 
appellant as surety, and it is from this 
order that he has appealed. The question 
turns upon the construction of s. 145 of 
the Civil Procedure Code, of which the 
material portion runs as follows :— 

“Where any person has become liable as surety (a) 
for the performnnce of any decree or any, part 
thereof the decree may be executed against him, 
to the extent to which he has rendered himself 
personally liable in the manner herein provided 
for the execution of the decrees. Provided that 
such notice as the Gourt in each case thinks 
sufficient has been given to the surety.” 


This apparently means that where a 
person has made himself personally liable 
as surety for the performance of a decree 
itcan he executed against him as though 
he were a party to the suit and the judg- 
ment-debtor. 

The appellant relies onm Subraya Pillai 
v. Sathanatha Pandaram (1), which is 
certainly a decision in his favour. In that 
case it was held that s. 145, was limited 
to surety bonds taken through the Court 
and was inapplicable to suretyships 
undertaken for the performance of decrees 
entered into outside theCourt. Mr. Justice 
Napier, who delivered the leading judg- 
ment, thought inasmuch as, cls. (a), b) 
and (c) of s. 145, could be referred to 
specific provisions of the Code, e. g., 
O. XLI, r. 5, cl. 3 (e), O. XLI, r. 6, and 
O. XXXVIII, r. 2, Clause ?, the section 
should be confined to cases where the 
surety had entered into his liability “in 
the face of the Court.” But the learned 
Judge stated that he found it impossible 
to express a confident opinion on the 
matter. We also find from a_ reference 
to the record in that case that permission 
to report it in the Indian Law Reports 
was refused for the reason that the 
learned Judges were doubtful of the 
correctness of the decision. 

In these circumstances we should in 
any event feel justified in regarding the 
case as of doubtful authority. But we 
think that its ratio decidendi has been 
negatived by the subsequent ruling of the 
Judicial Committee in Raj Raghubir Singh 
v.Jai Indra Bahadur Singh (2), that the 


re 48 Ind. Oas. 940; (1918) M W N 764at p. 


(2) 55 Ind. Oas, 550; 46 LA 228; 42 A 158: 220. 


O2i2; 6 OL J682; 38 M LJ 30218 A LJ 263; 
22 Bom, L R 521; 13 L W 82 (P 0). ; 
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Court has an inherent power, apart from 
s. 145, to enforce a security which has been 
given in pursuance of the order of the 
Court. In the particular case s. 145, had 
no application, because the security was 
in the form of a charge upon property 
and was not a bond imposing a personal 
liability, Similarly, in Sankunni Variar v. 
Vasudevan Nambudripad (3) where surety 


‘had executed a bond to the Court under- 


taking to produce the property of a 
judgment-debtor which had been released 
from attachment upon that undertaking, 


‘it was held that s. 145, would be inappli- 


cable but that the bond could be enforced 
by execution. 

In our opinion this recognised power of 
the Court to enforce execution against a 
security independently of s. 145 deprives 
of any further force the reason in Subraya 
Pillai v. Sathanatha Pandaram (1), for 
restricting s. 145 to suretyships undertaken 
through the Court. 

Furthermore, there is the direct decision 
in Joyman Bewa v. Easin Sarkar (4) that 
it is not essential for the purpose of exe- 
cuting a decree against a surety under 
the provision of s. 145 (a) that the contract 
of suretyship should be in form of a 
bond or that it should be in favour of the 
Court. 

We think that the language of s. 145 (a) 
is wide enough to apply to any contract 
of suretyships whereby a personal liabili- 
ty has been undertaken for the per- 
formance of a decree. The order of the 
Subordinate Judge directing execution to 
issue against the appellant was correct, 
and the appeal must be dismissed with 
costs. 

A. Appeal dismissed. 

(3) 97Ind. Cas. 787:51 M LJ 239; 24 LW 300; 
(1926) M W N 68l; AIR 1926 Mad. 1005. 

(4) 95 Ind, Cas. 483; 53 0515; 300 W N 609; 43 
O L J493; AIR 1926 Oal.877, 





PATNA HIGH COURT 
Civil Revision No. 626 of 1934 
February 22, 1935 


` Wort, J. ii 
NARSINGH DAS MARWARI- Dzorzs- 
HOLDER— PETITIONER 
versus 
GULAB RAI MARWARI AND anotHER— 
OBJECTORS — OPPOSITE PARTIES 
Civil . Procedure Code (Act V of 1908), ss. 173, 115, 
0, XXI, rr 52, 56—Taking wrong view of s. 43, whe- 
ther amounts to declining jurisdiction —Judgment-debtor 
having money in Court to his credit—Such money not 
proceeds of execution—Attachment —Subsequent attach- 
ment by another decree-holder and application for 
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Rateable distributton—No book entry transferring 
such money—Order of attachment, whether effective— 
“ Further orders of Court ` in O. XXI, r. 52, scope of. 

Taking a wrong view of s. 73, Civil Procedure 
Code, in an application for rateable distribution does 
not amount to declining to exercise jurisdiction, 
Consequently no revision is competent against the 
order so passed. [p 410, col, 2] , 

The judgment-debtor had a sum of money in Oourt 
to his credit, The money in Court was not the pro- 
ceeds of an execution going to be distributed to 
-the decree-holders. After this sum had actually 
been put into Court, the respondent applied for the 
attachment of the money; then the decree-holder 
petitioner at a later date, in execution of his decree, 
applied for attachment and then applied for rateable 
distribution. There wasno book entry transferring 
the money to the credit of any execution : 

Held, that such an entry wag not necessary to 
treat the money as receipts as by the attachment 
orders, the actual receipt took place and was effec- 
tive. Visvanadhan Chetty v. Arunachelam Cheiti (1), 
not followed. E 

The expression ‘further orders ofthə Court’ in 
O. XXI, r. 52, Civil Procedure Code, is wide enough 
to cover any order that the Court may make. [p. 
412, col, 1,] 

C. R. from an order of the Sub-Judge, 
Jamtara, dated October 6, 1934. 
Mr. S. S. Bose, for the Petitioner. 
Mr. Baldeva Sahay, for the Opposite 
Party, ; f , 
Order.—This isa Rule directed against 
the order of the Subordinate Judge, re- 
fusing rateable distribution to the peti- 
tioner. The jurisdiction tomake the order 
is conferred by O. XXI, Civil Procedure 
Code, which gives power to the Court to 
decide all questions of priority and other 
matters relating to questions of this kind 
in the Executing Court. Itis not disputed 
that the Court has jurisdiction. I mention 
this matter as the petitioner asks this 
Court to exercise its revisional powers. 
In all cases of this kind the ques- 
tion always arises whether the Court has 
power to exercise its revisional powers in 
setting aside an order of the Court. In 
this case not only does that question arise, 
“but I propose to decide whether the learn- 
ed Judge was right or wrong. Very liltls 
need be said about the matter, because 
in my judgment the point has been finally 
dispoged of by the Privy Oouncil ; and 
the only question which could possibly 
arise is the application of the principles 
laid down by the Judicial Committee of 
the Privy Council on the interpretation of 
s. 115, Civil Procedure Code. 


The proposition broadly stated is that 
no. question of fact or law unlessit relates 
to the question of jurisdiction is open to 
revisien. I have stated that proposition 
in my own words, but the substance of 
the rule laid down by the Privy Council 
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in authorities which are so well-known 
has been so often referred to by me and 
many other Judges that it is really un- 
necessary torepeat il. There may be of 
course a decision on a question of fact or 
law which has been arrived at in such 
an irregular manner that the Court would 
be bound to hold that there was material 
irregularity in the exercise of the jurisdic- 
tion. But what is abundantly clear is that 
no mere mistake of law or fact lays the 
order of the Judge open to revision by 
the High Court. 


Now it is contended in this case that 
the Judge has declined to exercise his 
jurisdiction, because he has taken a wrong 
view of s. 73, Civil Procedure Code. In 
my judgment the argument cannot be 
immaterial to 
argue that if the Court does not give 
the remedy which on one view of the 
law the petitioner was entitled to, then 
the petitioner would be prejudiced. There 
must be some finality in the matter and the 
legislature in its wisdom has placed this 
matter within the jurisdiction of the Code. 
I come to this conclusion because I find 
it impossible to hold that the decision of 
the Judge is so grossly wrong as to be 
described as “exercise of jurisdiction with 
material irregularity.” Indeed not only was 
the decision not grossly wrong, but from 
many points of view ib would be incumbent 
on his Court to hold that the Judge was 
right. < 

It has been argued by Mr. Baldeva 
Sahay that the finding of the learned Judge 
that the application was made after the 
receipt of the assets precluded the Court 
from granting the relief to the petitioner 
under s. 73, Civil Procedure Code. There 
ig a great deal to be said for that propo- 
sition, But I do not decide the matter 
on that ground. .I decide the case on the 
first point as to my jurisdiction supported 
by my view as regards the contentions 
put forward on behalf of the petitioner 
as regards the proper construction of s. 73, 
Civil Procedure Code. The position is this, 
Broadly stated, adecree-holder is entitled 
to rateable distribution as regards the 
assels which are brought into Court by 
realization of the property in execution, if 
the applicant makes his application for 
received 
by the Court. The exact wording of s. 73, 
it is well to note : 

“Where assets are held by a Oourt and more 


persons than one have, before the receipt of such 
agsets, made application to the Court for the exe- > 
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tution of decrees for the payment of money passed 
` against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets after de- 
ducting the costs of realization shall be rateably 
distributed among all such persons,” 

Now the facts of this case are shortly 
these. The judgment-debtor had a sumof 
money in Court to his credit. How that 
money got there is quite immaterial. It 
is quite clear that they were not assets 
within the meaning of s. 73 at the time 
that it was paid into Court. That much 
is clear. This is to say the money in 
Court was not the proceeds of an execu- 
tion going to be distributed to the decree- 
holders (I would put it in that way). After 
this sum had actually been put into Court, 
the respondent applied for the attachment 
of the money ; then the petitioner at a 
late date, in execution of his decree, ap- 
plied for attachment and now applies for 
rateable distribution. -The view that the 
learned Judge has taken is this, that in 
substance itisa question of priority. Sec- 
tion 73 does not apply, because both ap- 
plications for attachment were made after 
the receipt of the property. Now there 
“is great deal to ke said for that point of 
view for many reasons and that will 
“be seen by the wording of s. 73 itself. I 
refer to the proposition laid down by the 
Judge that s. 73 does not apply. The 
wording of the section which is important 
in this connection is : 

“more persons than one have, before the receipt of 
such assets, made application to the Court for the 
execution of decrees,” 

There are two points of view to be taken, 
one which is represented by the Fall 
Bench decision of the Madras High Court 

_in Visvanadhan Chetty v. Arunachelam 
Chetti (1). The view taken in that case 
applying it to the facts of this case was 
shortly this, that when the money was 
paid to the credit of the judgment-debtor, 
it was not a receipt within the meaning of 
s. 73. The learned Judges in that case 
took the view that receipt under s. 73 
must be a receipt in the process of an 
execution, and they proceeded to hold the 


view that until the Court which isin ac- - 


tual custody of the money makes some 
order such as that the sum of money 
actually in Court should be paid to the 
credit of a particular execution case, the 
money is not a ‘recéipt’ within the mean- 
ing of s. 73. The view followed by the 
Judge in the Court below in this case 
was that the ‘actual physical receipt of 


(1) 60 Ind. Cas. 302; AIR 1921 Mad, 218: 44 M 
100; 39 M LJ 608; 12 LW 744; 28 MLT 412; 
(1931) M W N 14 (F B), 


NARSINGH DAS V., GDLAB RAT (PATNA) 


411 


the money,’ whether in execution or for 
whatever circumstances, was a ‘receipt’ 
within the meaning of s.73. Now it will 
be seen from the observation of the Judges 
in the Full Bench case that they held 
there must be not only an actual receipt 
but something in the nature of a notional 
receipt. What is contended for by the 
learned Advocate appearing on behalf of 
the petitioner here is this, that when, the 
decree-holder, that is, the respondent, made 
an application for attachment, at some date 
subsequent to that the Court should have 
made an order transferring this fund to 
the account of the first attaching decree- 
holder (the respondent) and that only then 
could the money be said to have been re- 
ceived. Up till that time the petitioner 
was entitled not only to apply to havea 
rateable distribution or to have an order 
to that effect, It is admitted in the first 
instance that there is nothing in the Oivil 
Procedure Code nor in the rules of Court 
which makes any such order as suggested 
by the Full Bench decision of the Madras 
High Court and the learned Advocate 
who appears on behalf of the petitioner, 
either obligatory or necessary in any sense 
of the term. In fact, the law is without 
any provision as regards that matter. 

Now in this connection it is important 
to notice the provisions of the Civil Proce- 
dure Code. Attachment of property is 
dealt with in O. XXI from r. 41, onwards, 
Rule 43 of the order relates to the at- 
tachment of agricultural produce. No- 
thing is to be got from that rule which 
in any way helpsus. Rule 46 deals with 
the attachment of debts not secured by 
a negotiable instrument, shares, etc., and 
is not dissimilar in its provision to writs 
of distringes in England; r. 47 deals with 
the attachment of shares in movable pro- 
perties. These rules which T have already 
quoted are only important in introducing 
the method by which an attachment is 
to be effected. Againr. 48, O. XXI, deals 
with the attachment of salaries and al- 
lowances. Rule 5lissignificant. It pro- 
vides : 

“Where the property is a negotiable instrument 
not deposited in a Court, nor in the custody ofa 
public officer, the attachment shall be made by 
actual seizure and the instrument shall be brought 
io purt and held subject to further orders of the 
ouri. 

Now had this been a negotiable instru- 
ment instead of money, it is quite 
obvious that the application of r. 5) would 
have to some extent been unnecessary 
because the seizure would have been ug- 
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necessary as the negotiable instrument 
was already in Court. Now it is 
quite obvious in drawing an analogy 


from that rule that the seizure and the 
bringing into Court would have been a 
receipt within the meaningofe. 73. Now 
what are weto say when the seizure and 
the bringing into Court becomes unneces- 
sary because the Court is already in 
custody ofthe instrument or of the pro- 
perty to be attached. It seems that whatever 
deduction may be drawn from the rule 
to which I refer, it is perfectly clear 
that there is no justification for introduc- 
ing what I have described as notional 
receipt. Now rr. 51 and 52 onwards of 
O. XXI are, as I have suggested, very 
significant. The object of the rules is to 
bring the property to be attached within 
the custody of the Court, and it is quite 
clear from the provisions of these rules 
that when once it is brought there, no 
further action is necessary until it is either 
realized orif it be asum of money, paid 
over to the attaching decree-holder; r. 52 
provides; 

“Where the property to be attached is in the 
custody of any Court or public officer, the attach- 
ment shall be made by a voticeto such Uourt or 
officer, requesting that such property and avy interest 


or dividend becoming payable thereon, may be held 
subject to the further orders of the Court from 
which the notice is issued " 

Now the actual receipt would therefore, 
in my judgment, appear to be effected 
by a notice under O. XXI, r. 52. The 
property is already in the custody of the 
Court and nothing further is required. It 
is contended by the learned Advocate that 
the effect of the attachment is not to create 
apy charge or anything of that kind, and 
therefore, this action on the part of the 
Court transferring the money. to the account 

-of the decree-holder in a particular 
execution case becomes necessary. In my 
judgment that argument is quite unfounded. 
We can see from the rules and orders to 
which I have made reference that what 
is aimed at in each caseis that the Oourt 
should get the actual custody of the pro- 
perty which is being attached. Order XXI, 
r. 56, deals specifically with the particular 
kind of property which is attached in this 
case. This rule provides: 

“Where the property attached is current coin or 
currency notes, the Court may at any time during 
the continuance of the attachment, direct that such 
coin or notes or a part thereof sufficient to satisfy the 
decree,ebe paid over to the party entitled under 
the decree to receive the same.” 


Now it 
until the Court has 


is quite clear, is it not, that 
received the money 
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within the meaning of s. 73 it cannot pay 
it over. Property held to the account of 
another fund or a particular person, if it 
is not affected by the order of attach- 
ment in the sense that it is received by. 
the Court in a particular execution case, 
could not be paid over under O. XXI, 
r. 56. That seems in my judgment per- 
fectly clear. Now, is there any justifica- 
tion for the contention that there must be 
something in the nature of a book transac- 
tion or book-keeping entry,in the Court 
where the Court has already come into 
physical custody of the account. In the 
Civil Procedure Code there is no justifica- 
tion for it, nor in the rules of the Court, 
and it seems to me to be an idea introduced 
merely to give a form of relief on 
equitable principles to a person who would 
not otherwise be entitled to that form-of 
relief under the strict interpretation of the 
rules of law. Shortly stated, my view of 
the matter is, and I say that with great 
deference to the learned Judges who 
decided the Full Bench case of the Madras 
High Oourt, that from a reading of that 
part of O. XXI which relates to this matter 
it is clear that when the order for at- 
tachment is made, if there is such athing 
an ‘notional receipt,’ that notional receipt 
takes place and can be nonetheless effective 
merely because there is no particular entry 
in the books of the Court which entry is 
not justified by any rule of law or rule 
of Oourt. Now there is another aspect 
of this case, assuming fora moment that 
this book entry ought to have been made. 
The learned Advocate on behalf of the 
petitioner faintly argues that it was neces- 
sary for the petitioner to make an applica- 
tion in that regard and he relies on O. XXI, 
r. 52 for that purpose, the relevant portion 
of that rule being, 

“requesting that such property, and any interest 
or dividend becoming payable thereon, may be held 
subject to the further orders of the Court from which 
the notice is issued,” 


In my judgment the expression ‘further 
orders of the Court’ is wide enough to 
cover any order that the Court may makè. 
It certainly does not justify my holding 
that a further application by the petitioner 
was necessary and a further order was 
necessary formally transferring the money 
from one aczount to another. I revert 
however to the point with which I was 
dealing. If such an order was to be made, 
it cannot seriously - be contended that it 
could be made at any other time than 
when the first attachment took place. If 
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asa matter of practice such book entry 
by the Court was made, it does not seem 
to me to make any difference, either by 
reason of negligence or mere omission, that 
the order was not made. If it was tobe 
made at any time it wasto be made at 
the time the attachment was made, to 
repeat myself. Now what is the position ? 
Assuming for a moment that: the law 
requires such a book entry to be made, 
then in this case the respondent would 
be defeated from having priority merely 
because of an omission of the Court itself. 
In my judgment in those circum- 
stances the Court would be bound to 
hold that the first executing decree- 
holder could not be prejudiced by an 
omission of the Court. It seems tome 
that whatever view one takes . of this 
matter, the petitioner fails. 1 have dis- 
cussed the matter at some considerable 
length in order to determine the! question 
whether it could be said that ihe; decision 
of the learned Judge in the Court below 
was so grossly wrong as to be considered 
that he exercised his jurisdiction with 
material irregularity. Not only ‘do I not 
come to that conclusion, but on the whole, 
if it were necessary in my judgment 
to decide the point as a question of law, 
I should be bound to hold that the learned 
Judge was right. I decide this case 
therefore, on two grounds: -first of all that 
Ihave no jurisdiction to interfere -and 
secondly that in any event the learned 
Judgein his view of the law-was right. 
The Rule is, therefore, discharged with costs: 
hearing fee two gold mohurs. 


D, - . Rule discharged. 


CALCUTTA HIGH COURT 
Oivil Rule No. 700 of 1434 
November 14, 1934 
GUHA AND BARTLEY, JJ. 
GIRISA CHANDRA GHOSH-— PrTITIONER 
versus : 

JADAVPUR ESTATE, LTD., AND ANOTHER 

—OpposiTs PARTIES. 

Bengal Tenancy Act (VIII of 1885), s. 26-F— 
Application for pre-emption—Applicant not making 
deposit—Dismissal of application, 

‘Where at the time of making an application for 
pre-emption, the applicant does not deposit im Court 
the amount of the consideration money together with 
the statutory compensation as required by the man- 
datory provisions of s. 26-F, Bengal Tenancy Act, 
there is no alternative left for the Court other than 
to dismiss the application. Jatindra Kumar Chakra- 
party v. Chandra Kumar (1), distinguished, 
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C. R. from an orderof the Munsif, First 
Court, Alipore, dated February 16, 1934. 
Mr. Kshemendra Nath Tagore, for the 
Petitioner. 
M. Charu Chandra Chaudhury, for the 
Opposite Parties. 
Order.—This Rule is directed against an 
order passed by the Munsif, First Court, 


ab Alipore, under 8. Z6-F, 
Bengal Tenancy Act. The opposite 
party in the Rule, as the land- 


lord, applied to the Court for exercising his 
right of pre-emption as contemplated by 
law, in the case of asaleof a part of a 
holding to the petitioner. It appears from 
the materials before us that the landlord 
applicant did not, at the time of making 
the application for pre emption, deposit in 
Court the amount of the consideration 
money together with the statutory com- 
pensation ag requited by the mandatory 
provisions of s. 26-F, Bengal Tenancy Act. 
On examination of the record, it is apparent 
that the chalan for the amount required to 
be deposited on August 28, 1933, the date 
on which the application for pre-emption 
was filed in Court, was filed on the next 
date, August 29. 

In the circumstances therefore there was 
no alterative left for the Court other than 
to dismiss the application made by the 
landlord. The law is imperative on the. 
point, and expressly provides for the dis- 
missal of the application for pre-emption un- 
less at the time of making the application, 
the deposit as required by s, 26-F (2), 
Bengal Tenancy Act, is made by the ap- 
plicant. The Munsit instead of complying 
with the provision of the law as contained 
in the section referred to above, held that 
“the deposit though late by one day” was 
within two months from the service of notice 
on the landlord of the transfer, in respect 
of which the right of pre-emption was 
sought to be exercised. We are wholly 
unable to accept the view taken by the 
Court below in the case before us; and in 
our judgment the decision of this Court in 
the case of Jatindra Kumar Chakrabarty v. 
Chandra Kumar (1) cited before us in sup- 
port of the order of ths lower Court has no 
application in the present case. In the case 
mentioned above, the landlord on the date 
of filing his application for pre-emption 
under s. 26-F, Bengal Tenancy Act, also 
filed along with it chalan for the deposit of 
the money required to be depositéd under 
the law. On the facts of the cases before 


(1) 153 Ind. Oas. 509; A IR 1934 Cal. 661; 380 W 
N 616; 7 R O 374. 
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us, the only course open to the Court below 
was the dismissal of the application, as 
enjoined by which the application for pre- 
emption “shall be dismissed" unless the 
landlord at the time of making the applica- 
tion deposits in Court the amount of the 
consideration money for the transfer in 
regard to which the right of pre-emption is 
sought to bë exercised together with com- 
pensation at the rate of 10 per cent of such 
amount. 

As our decision on the question referred 
to above disposed of the case before us, it 
is not necessary to discuss the other points 
raised in support of the Rule. The decision 
and the order passed by the Court below 
on February 16, 1934, cannot be upheld 
and it is set aside, with the result that 
this Rule is made absolute, and the appli- 
cation for pre-emption on which Misc. 
Case No. 240 of 1933 in the Court of Munsif 
at Alipore, was started, is dismissed. The 
petitioner in this Court is entitled to his 
costs in the Rule; the hearing-fee in the 
Rule is fixed at two gold mohkurs. 

N. Rule made absolute. 





RANGOON HIGH COURT 
First Civil Appeals Nos. 121 and 122 of 1933 
~~ July 27, 1934 
l Paar, C. J. ann Ba U, J. 
U SEIN WIN AND OTHR8S—ÅPPELLANTS 
VETSUS 
CENTRAL PLUMBING Co., Ltp.— 
_ RESPONDENTS : 
Civil Procedure Code (Act Y of 1908), Sch. II, 
paras. 16 (2},15 (1) (cj—Decree based on judgment 
in accordance with award—Appeal, when lres—'Or 
being otherwise invalid’ in para. 15 (1) (c)—Meaning 


of. 

Under para. 16 (2), Sch. II, Civil Procedure Code, 
no appeal lies from a decree based upon a judg- 
ment pronounced in accordance with an award 
except upon one or other of the two grounds there- 
in prescribed. 

(Case-law discussed.) 

The legislature by inserting the words “or being 
otherwise invalid” in para, 15 (1) (c) intended and 
provided that every ground upon which the validity 
of the award in law could be challenged should 
fall within the ambit of para 15 (1), Sch. Il, and 
could be reliedon as a ground for setting aside 
the award. . MA 

F. A. from a judgment in Oivil Rules 
Nos. 388 and 339 of 193). 

Messrs. Clerk and Kva Gaing, for the 
Appellants. 

Messrs. Hay and Carlos, for the Respond- 
ents. 

Page, C. J.—In these two cases appeals 
have been filed against the judgment and 
decree of Leach, J., who pronounced judg» 
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ment under para. 16 (1), Sch. II, Civil 
Procedure Code, in accordance with the 
terms of an award made pursuant to an 
order of the Court under para. 3 (1), Sch. 11. 
A preliminary objection has been taken 
ihat no appeal lies. In my opinion the 
objection must prevail. Paragraphs 3, 19 
and 16, Sch. IJ, to the Gode of 1908 runs as 
follows: 

“Paragraph 3.— (1) The Court shall, by order, 
refer to the arbitrator the matter in difference 
which he is required to determine, and shall fix 
such time as it thinks reasonable for the making 
of the award, and shall specify such time in the 
order, 

(2) Where a matter is referred to arbitration, 
the Court shell not, save in the manner and to 
the extent provided in this schedule, deal with 
such matter in the same suit. 

Paragraph 15.—(1) An award remitted under 
para. 14 becomes void on failure of the arbitrator 
or umpire to re-consider it. But no award sball 
be set aside except on one of the following 
grounds, namely; (a) corruption or misconduct 
of the arbitrator or umpire; (b) either party 
having been gulity of fraudulent concealment or 
any matter which he ought to have disclosed, or 
of. wilfully misleading or deceiving the arbitrator 
or umpire; (c) the award having been made 
after the issue of an order by the Court super- 
seding the arbitration and proceeding with the suit, 
or after the expiration of the period allowed by 
the Court, or being otherwise invalid. . 

(2) Where an award becomes void or is set aside 
under cl. (1), the Court shall make an order supersed- 
ing the arbitration and in such case shall proceed 
with the suit. - 

Paragraph 16.—.1) Where the Court sees no 
cause to remit the award or any of the matters 
referred to arbitration for re-consideration in 
manner aforesaid, and no application has been 
made to set aside the award, or the Court has 
refused such application, the Court shall, after the 
time for making such application has, expired, 
proceed to pronounce judgment according to the 
award, 

(2) Upon the judgment so pronounced, a decree 
shall follow, and no appeal shall lie from such 
decree except in so far as the decree is in excess 
of, or not in accordance with, the award.” 


It is not contended that the decree in the 
present case was “in excess of or not in 
accordance with the award.” 

It is urged, however, that the proceedings 
were void ab initio, because the provisions 
of para. 3, Sch. IT, have not been complied 
with, inasmuch as the order of reference 
was not in the form prescribed under the 
appendix to the Sch. II (Form No. 2). In 
support of his contention the learned 
Advocate for the. appellants relied upon 
the following rulings of the Calcutta High 
Court in which it has been held that 
paras. 15 and 16, Sch. II, only apply to 


-cases in which there is a valid award in 


existence, and do not operate in cases where 
the award is invalid and therefore thg 
decree upon which it is based is also ing 
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valid and of no effect. In such cases an 
appeal has -been held to lie from a decree 
passed in accordance with the award not- 
withstanding that neither of the conditions 
precedent to the competency of an appeal 
prescribed in para. 16 (2), Sch. II, have 
been fulfilled. Parsidh Narain Singh v. 
Ghanshyam Narain Singh (1) Dooly Chand 
v., Mamuji Musaji (2) Girija Nath v. Kanai 
Lal 3), Fanindra Nath v, Dwarka Nath (4) 
Ramesh Chandra v. Karunamoyr Dutt ‘5) 
Durga Charan v. Ganga Dhar (6) Golenur 
Bibi v. Abdus Samad (7) see also Te) Singh 
v. Ghast Ram (8). I am firmly of opinion 
however with all due respect, that the law 
laid down in these cases is incorrect and 
that these rulings pro tantc ought not 
to be followed. 

In 8. 521 of the Code of 1882, which 
corresponded with para. 15 (1) of the Code 
of 1908, the words “or being otherwise 
invalid” did not occur, and it was held that 
under s. 521 an objection to an award could 
not be taken except upon the grounds 
therein set out. In these circumstances 
both before and after the decision of the Ju- 
dicial Committee in Gulam Khan v. Muham- 
mad Hassan (9), in order to prevent what 
was regarded as the hardship that would 
result if an appeal from a decree passed ‘in 
accordance with an award would lie only if 
the conditions prescribed in that behalf had 
been fulfilled, it was held that es. 591 
and 522: and paras. 15 and 16 presup- 
posed the subsistence of a valid award, 
and that in cases in which the award’ was 
invalid and therefore no valid decree could 
be based upon it, .an appeal would lie 
` notwithstanding s. 522, which in such cases 
had no application. 

In Kalt Prosanno Ghose v. Rajanikant 
Chatterjee (10), atp. 148%, Maclean, C. J. 
observed that f 

“The matter bas been practically dealt with 
in various cases, It is sufficient if 1 refer to the 
case of Joy Prokash Lali v, Skeo Golam Singh (11) 

(9 GW N8373. 

(2) 41 Ind Cas. 295; A I R 1917 Cal. 4B]; 25 OLJ 
339; 21 O W N 387, 

(3) 43 Ind. Oas.169; A I R 1918 Cal, 336; 27 OLJ 
339 


(4) 25 O W N 832, 

(5) 33 0498, . 

(6) 130 Ind. Cas. 137; AIR 1931 Cal. 109; 34 O 
W N 813; Ind. Rul. (1931) Cal. 329. 

(7) 130 Ind, Cas. 209; A I R 1931 Cal, 211; 58 O 628; 
52 Ö LJ 298: 35 O W N 233, 

+- (8) 102 lnd. Oas. 236; A I R 1927 All, 563; 49 A 817; 

25 AL J605. 

(9) 29 O 167; 29 I A 51; 8 Sar. 154 (PO) 

(10) 25 O l41, e 

(11) 11037, T ja A 
* Page of zd O[&d] 
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where is held thatthe question under s. $22, Civil 
Procecdure Code, whether an appeal will lie against 
a decree in accordance with award depends upon 
whether the award upon which the decree is based 
is a valid and legal - award. There are several 
other cases which have been referred to in the 
course of the argument, cases not only in this 
Ocurt, but in the High Courts of Madras and 
Allahabad, which appear to me consistent with view 
laid down in the case which I have just cited. It 
appears to me that, if one were to hold the contrary 
view, the result would be rather startling. It is not 
difficult to conceive of cases in which the award 
may be obviously invalid, and where the Judge of 
first instance, either through misapprehension of 
the facts or of the law, has yet made a decree 
affirming the award. In these cases is there to ba 
no appeal? I think there ought to be, and I 
concur in these decisions which lay down that 
there is,” 4 

See the cases collected in Golenur Bibi 
v. Abdus Samad (7) and in Tellaprogada 
Surya Narayana Rao v. Tellaprogada 
Sarabaya 9 Ind. Oas. 173 (12). 

In Gulam Khan v. Muhammad Hassan 
(9) however in my opinion it was specifical- 
ly and finally laid down by the Judicial 
Committee that in cases in which a decree 
had been passed on a judgment pronounced 
according to an award the decree should 
be final, and that no appeal therefrom 
should lie “except in so far as the decree 
is in excess of or not in accordance with 
the award.” In Gulam Khan v. Muhammad 
Hassan (9) the first and main objection 
raised to the decree, which in that case had 
been passed according to the award, wag 
“that the award was bad with reference to 8, 462, 
Civil Procedure Code, inasmuch as the minor de- 
fendant’s guardian, Gulam, Khan, had agreed; 
without the leave of the Oourt, to refer the case 
to arbitration; ibid p. 177 : . 

In these circumstances it was contended 
that the arbitration proceedings were void 
ab initio, and that there was no valid or 
legal award upon which the Court would 
have jurisdiction to pronounce judgment 
or to pass a decree. Novertheless the Judi- 
cial Committee held that no appeal lay, 
and further that no application in revision 
could be presented. Lord Macnaghten, 
delivering the judgment of the Board, 
observed; 

“The Oourt makes an order of reference on tha 
agreement (which must be the agreement of all 
parties to the suit) being brought before it, and 
fixes a time for the delivery of the award with 
power to enlarge the time, if necessary. When the 
award is submitted to the Court, the Court may in 
certain specified cases, correct or modify it subject 
to a right of appeal. In certain specified cases it 
may remit the matter to the arbitrator or to tha 
umpire as the case may be. No award if to ba sat 
aside except in one of three cases specified in s. 521 oe 

(12) 9 Ind. Cas, 173; 9 M LT 251; (191) 1M WN 
151. 
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< Then- comes s. 522, which provides that, if the 
. Gourt sees- no~ cause to remit the award, and if 
no application has been made to set aside the 
award, or if the Court has refused such applica- 
. tion, the Court shall after the time for making 
such application has expired proceed to give judg- 
ment according to the award,’ It is enacted that 
‘upon the judgment so given a decree shall follow,’ 
and shall be enforced in manner provided in the 
Code for the execution of decrees, At the end of 
the section there are these important words; “No 
appeal shall lie from such decree except in so far 
as the decree is in excess of or not in accordanee 
with the award.” Those words appear to be per- 
fectly Clear. Their Lordships would be doing violence 
to the.plain Janguage and the obvious intention of 
the Oode if they were to, hold that an appeal 
lies froma decree pronounced under s. 522, except 
in so far as the decree may be in excess of or not 
in accordance with the award, The principle of 
finality which finds expression in the Code’ is quite 
in accordance with the tendency of money of modern 
decisions in this country. The time has long gone 
by since the Courts of this country shewed any 
disposition to sit as a Court of Appeal on awards 
in respect of matters of fact or in respect of matters 
of law; see also Hansraj v. Sundar Lal (13). 


- The earlier decision of the Judicial Com- 
mittee in Raja Har Narain Singh v. 
Chaudharain Bhagwant Kuar (14), in my 
opinion cannot be regarded as in any way 
conflicting with the ruling in Gulam Khan 
v. Muhammad Hassan (9), because in 
Raja Har Narain Singh v. Chaudharain 
Bhagwant Kuar (14) the question whether 
the appeal was competent or not was nei- 
ther raised nor considered. Surya Narain 
Jha v. Banwari Jha (15). Gulam Khan v. 
Muhammad Hassan (9) was decided in 
1901, and thereafter it has been held by 
‘the High Courts at Madras, Allahabad, 
: Bombay, Patna and Lahore to be settled 
law that under s. 522 of the Code of 1882 
and para. 16 (2), Sch. IL of the Code of 
1908 no appeal lies from a decrce based 
upon a judgment pronounced in accordance 
with an award except upon one or other 
of the two grounds therein prescribed 
‘Teilaprogada Surya Narayana Rao v., Tella- 
progada Sarabaya (12); Batcha Sahib v. 
Abdul Gunny (16). Lutawan v. Lachya (17) 
Hari Shankar v. Ram Piarri (18); Suraj 
“Singh v.. Phul Kumari (19) Tej Singh v. 
Ghasi Ram (8) Mahomed Valli Asmal vy, 


' (13) 35 O 648; 35 I A 88; 12 O W N 585 


„œ 0). 
; (14) 13 A 300; 18 I A 55 6 Sar. 14 (PO) 

(15) 17 Ind. Oas. 7; AIR J914 Cal. 723, 

(16) 21 Ind. Oas. 308; 38 M 256; AIR 1914 Mad 
675; ISM L T 314; 25'M L J 507; (1914) M WN 
142, 

(17) 21 Ind. Oas. 989; AIR 1914 Oal. 446; 36°A 
“69; 12 Ae LJ 57. < 
` (18) 74Ind. Cas B34;'A1IR 1923 All. 502; 45 A 441; 
21Ld A 326, 

(19) 90 Ind..Cas. 904; A I R 1926 All. 202; 48 A 296; 
-83 ALJ 997, : 
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Valli Asmal (20) Khudiram Mahato v. 
Chandicharan Mahato (21) Guran Ditta v. 
Pokhar Ram (22) Balkishan v. Sohan Singh 
(23) Wiran Wali v. Hira Nand (24) and 
Bala Ram Walaiti Ram v. Bansi Lal 
Jaggan Nath (25). 

It is only in the Calcutta High Court 
that a different view has been taken, but 
even in Calcutta divergent and contradic- 
tory opinions have been expressed by 
Divisional Benches, and it would appear 
in two instances even by the same learned 
Judge Ashutosh Mukerji, J., and Rampini, 
J. I feel constrained to say, with the 
greatest deference, that in my opinion it 
would have keen less perplexing to the 
other High Courls and probably more 
satisfactory for the Calcutta High Court if 
one of the Divisional Benches had referred 
the question to a Full Bench for determina- 
tion, rather than that several Divisional 
Benches should have been content to 
express different and contradictory opinions 
—I had almost said indiscriminately—upon 
the construction of ss. 521 and 522 of the 
Code of 1882 and paras. 15 and 16, Sch. I 
to the Code of 140. 


In Haranund Naskar v. Doyal Chand 
(26) Chintamoni Aditya v. Haladhar Maiti 
(27) Chairman of the Purnea Municipality 
v. Siva Sankar Ram (28) Lal Mohan Pal 
v. Surya Kumar Das (29) Surya Narain 
Jha Banwari Jha (15) and Golenur Bibi 
v. Abdus Samad (T). (per Mukerji, J.) 
Divisional Benches of the Calcutta High 
‘Court took the same view as that which 
has found favour with the other High 
Courts, and with which I respectfully agree. 
In Lal Mohan Pal v. Surya Kumar Das (29. 
Maclean, C. J., dissented from Parsidh 
Narain Singhv. Ghanshyam Narain Singh 
(1) and while in Chintamoni Aditya v. 
Haladhar Maiti (27) and Surya -Narain 
Jhav. Banwari Jha (15), Ashutosh Mukerji, 
J., held that no appeal lay, in Dooly 
Chand v. Mamuji Musaji (2), the same 


(20) 79 Ind Cas, 723: AIR 1924 Bom. 324; 26 
Bom. L R 171. e 
Aa 35 Ind, Cas. 358; A IR 1916 Pat. 190;1 PLJ 
3 


(22) 104 Ind. Cas, 202; AIR 1927 Lah. 362; 8 Lah 
693: 9 Lah L J 569. 
; (23) 116 Ind, Cas. 559; A I R 1929 Lab. 476; 10 Lah, 
7 ri 


(24) 131 Ind. Cas. 348; AI,R 1931, Lah. 126; 12 
Lah 408; 32 P L R 44. 3 

(25) 135 Ind. Oas. 11; AI R 1932 Lah, 239; 13 Lah, 
528; 33 P L R 163; Ind. Rul. (1932) Lah. 187 

(26) 2 0L J142, ENT 

(27) 2 OL J 153; 10 O W N 60i. _ 

(28) 33 O 899. 

(29) 11 O W N 1159, = 
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learned Judge appears to have favouréd 
the contrary view. Rampini, J., also ex- 
pressed’ inconsistent opinions on this ques- 
tion in Parsidh Narain Singh v. Ghanshyam 
Narain Singh (1) and Lal Mohan Pal- v, 
Surya Kumar Das (29). In Durga Charan 
V. Ganga Dhar (6) and Golenur Bibi v. 
Abdus Samad (7), Mitter, J., (with whose 
opinion on this`point Mukerji, J., expressed 
concurrence) held that thé words “or being 
otherwise invalid” in para. 15 (1) (o), 
Sch. II, must be construed as being 
ejusdem generis with the two preceding 
grounds of invalidity set out in para. 15 
(1) (c). Iam not confident, however, that 
it could be held that these two grounds 
form a genus, but, be that as it may, ih 
my opinion the contention that the words 
“or being otherwise invalid’ must be 
treated as ejusdem generis with the two 
preceeding grounds of invalidity. has been 
satisfactorily answered by Shadi Lal, C. J., 
in Bala Ram Walaiti Ram v. Bansi: Lal 
Jaggan Nath (25). To my mind, with all 
respect’ to the learned Judges who have 
taken the opposite view, it is clear beyond 
doubt or controversy that the’ legislature 
by. inserting the words “or being otherwise 


~ ~invalid” in para. 15°(1) (à intended and 


provided that every ground upon which 
the. validity of the award in law could-be 
challenged- should fall within the ambit- of 


para. 15- (1), Seh. If; and could be 
relied on as a ground for setting 
aside the. award, thus obviating. the 


difficulty that: had arisen by reason of the 
ruling in Gulam Khan Muhammad Hassan 
(9) and the decisions in‘ the” earlier casés 
in which it had been held that an award 
could only beset aside upon the grounds’ 
specifically set out in s. 521 of the Code 
of 1882. i 


For these reasons, in my opinion, no 
appeal lies from the decree of Leash, J., 
in the present cases. I am further of 
opinion that the appeal fails on merits. 
The material facts are set out in the 
judgment of the learned trial Judge as 
follows 

“The suit was instituted on July 17, 1931. Oa 
March 8, 193°, the parties decided to refer the 


matters-in dispute to the arbitration of the two 
respective ‘senior Counsel in the cass, On’ that 


date the following order was passed’ by Cualiffe, -J. 
‘By consent the disputes between thé parties in’ 


©. R. Nos. 333 and 33) of 1931 are réferred: to the 
arbitration-of the-two respective senior Goudsél in: 
the case, A formal application to this effect wilt 
þe made to this Oourt on a subsequent dite’,” g 
On March 14, .1932, a joint -petition was 
filed by’ the partiés asking for a’ stay* of 
156-53 & 54 
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the suit pending the award of the arbitra- 
tora. This petition read as follows— | 
“That it having been agreed by the parties that all 
matters in‘diéputé in the above suit shall be referred 
to the arbitration of T. F. R. MeDonnell Esyr., 
Barrister-at-law, and M, A: Rauf, Esqr., Batrister-at- 
law, with leave to them to appoint an umpire in 
the event of disagreement petitioners pray that Civil 
Regular No. 383 ‘of 1931 of this Honourable , Court 
may’ be stayed pending the award of the'arbitrators.” 
An order was passed as prayed. Ii my 
opinion in these circumstances thé order 
of reference in the present case substan- 
tially complied with the provisions’ of 
para. 3, Sch, II, and tbe decisi of 
Leach, J., was correct, The appeals are 
dismissed with costs.’ . 
Ba U, J.i—I agree. NK, 
N. Appeal dismissed. 


—— 


CALCUTTA HIGH COURT 
Civil Appeal No. 47 of 1932, 
July 20. 1934 
_ _perey, J. Mi 
GOSAI CHANDRA RAY—DEFENDANT= 
l g APPELLANT 
f ee versus 

CHURKU SINGH BABU AND 0THERS-— 
PLAINTIFFS—RESPONDENTS:,. |. 

Chota Nagpur HEncumbered Estates Act (VI of 
1876), s. 2—Applicability— Provisions of the Act, if 
apply to-lands outside Chota Nagpur. - | t 

The provisions of the Ohota Nagpur‘ Encumbered 
Estates Act, are strictly confined to` land which: is 
actually situated in Chota Nagpur andi do not-apply 
to land outside Ohota Nagpur.’ Bhicha Ram Sahu 
v: Bishumbliur Nath’ Sahi (1), relied on; Hukam 
Chand v. Ram. Bahadur Singh’ (2), distinguish- 
ed. - s 

C. A. from appellate decree of the 
Additional Sub-Judge, Asansol, dated 
August 22, 1931. M - 

Messrs. Rupendra’ Kumar Mitter and 
Kshitindra Nath Basu, for the Appellant. . 

Mr. Satish Chandra Sinha for Mr. Krish: 
na Chaitanya Ghose, for the Respondent. 

Judgment.—This is an-appeal against 
the- judgment and decree’ of’ Mr. Sarat 
Chandra De, Additiotial Subordinate: Judge; -. 
of Asansol, dated August 22, 1931, in which 
he dismissed an appeal from the decision 
of Babu Khagesh Chandra Mitte¥:-Munsif 
of Asansol, dated July 29, 1930. — . 

In the case with' referénce to which this 
appesl arises it appears that one Jugal Roy 
held certain land under- defendants Nos; 2 
and 3. The land in- question was’ held 
under asarvice tenure. He also appears 
to have held- certain other ands 
under the same proprietors under 
another ténure. When Jugal  diéd 
the Chakran land was resumed by defend- 
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“Nos. 2 and 3 settled this resumed land with 
the plaintiff Ohurku Singh. It is admitted 
that, before this land was settled with 
Ohurku Singh, the estate of defendants Nos. 
2and3 had been declared tobe an En- 
cumbered: Estate under the provisions of 
the Chota Nagpur Encumbered Estates 
Act (VI of 1876). In order to obtain posses- 
sion of the land which was settled with him 
in 1926 and a declaration of his title there- 
.-to the plaintiff instituted the suit out of 
which the present appeal arises. 
_, The case for defendant No. 1 Gosai Ohand- 
ra Roy, in the lower Court was to the effect 
that he was in possession of the land in 
suit and that defendants Nos. 2 and 3 had 
no power to grant settlement of this land 
to Ohurku Singh. Hè also raised another 
defence to the effect that the land in suit 
appertained to certain jamai land belong- 
ing to Jugal Roy which he had bought 
from the latter. But with regard to the 
latter defence it is admitted that the find- 
ings of fact in the judgment of the lower 
Courts are conclusive: The Subordinate 
Judge in dismissing the appeal noted that, 
as the land in suit isnot situated within 
Chota Nagpur, he considered - that defen- 
dants Nos. 2-and 3-had ample power to 
grant settlement thereof to the plaintiff, 
and he’ baséd his finding on this point on 
the decision of this Qourt in the case of 
Bhicha Ram Sahu v. -Bishumbhur 
Nath Sahi, 17 Ind. Oas. 957. (1). 
The only point which has been urged. 
-by Mr. Mitter in support of the appellant is 
that the land which is the subject-matter 
of the suit out of which this appeal arises 
is subject to the provisions of the Chota 
Nagpur Encumbered Estates Act, even 
although it is’ admittedly situated in the 
Asansol Sub-Division and, in- particular, 
he refers to s. 2 of the Act by which it is 
provided that < 
‘the Oommissioner may, with the previous consent 
of the Lieutenant-Governor of Bengal by order 
published in the Oalcutta Gazette, appoint an officer 
hereinafter called the manager) and vest in him the 
management of the whole or any portion of the im- 


movable property of or to which the said holder is 
then possessed or entitled in his own right,” 
= Ib is contended that the language of-this 
section of the Act implies that an order 
únder: B: 2 may be made in respect of any 
ortion “ofthe estate cf a Chota Nagpur 
Zimindar, even although some portion of 
thé“property. may be situated beyond the 
limite ot Chota Nagpur. With regard to 





se 17 Ind, Oas. 9573160 L J 527; 17 0O W N 
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‘This view was adopted by Sir 
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this contention it seems to be clear however 
from the preamble that the provisions 
of the Act “are strictly confined 
to land which is actually situated 
in. Chota Nagpur, and these provisions of 
the Act must therefore be read subject to 
the restrictions laid down in the preamble. 
Asutosh 
Mookerjee in the case of. Bhicha Ram Sahu 
V. Bishumbur Nath Sahi (1) at p. 533* of 
the report where the Hon'ble Judge states 

“to my mind, it is a sound and reasonable inter- 
pretation of the statute to hold that it has no ap- 
plication to land outside Ohota Nagpur.” : 

In support of his contention Mr. 
Mitter places some reliance upon the 
decision of the Privy Council in the case of 
Hukam Chand v. Ran Bahadur Singh (2). 
In this “case their Lordships held that the 
manager of an estate in respect of which 
an order has been passed under the Chota 
Nagpur Encumbered Estates Act of 1876, 
is in the eye of the law fully and complete- 
ly vested in the management of the Estate, 
and the vesting in him continues during 
the tenure of his office. It is admitted, 
however, thatthe subject-matter of the case 
with reference to which this appeal arose 
was the Paresnath Hill which is admittedly 
situated in Chota Nagpur, and decision in 
question can be of no avail to the appellant. 


‘Having regard tothe considerations men- 


tioned above I think the decision of the 
lower Appellate Court was quite correct and 
it is therefore affirmed. The appeal must 
therefore be dismissed with costs... - J 
N. Appeal dismissed, 


(2) 80 Ind. Oas. Bil; A I R192% P O 156; 51I A 
208; 3 Pat. 625; 21L Wi; 47 M L J 562; (1924) M 
WN 710; 34M LT 120;22 A LJ 935;5 PL-T 
ezn, L R5A(P O) 190; 29 O WN 342; 3 Pat. L R 157° 
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MADRAS HIGH COURT l 
Civil Appeal No. 472 of 1928 
October 12, 1934 
VARADACHARIAR AND BURN, Jd. 
-S. KRISHNASAMY AYYAR— 
APPELLANT 
nee versus NG f 
RAVA RAMANATHAN— RESPONDENT 
Hindu Law—Joint family—Debts contracted for. 
business started by father—Whether binding on son's 
shares—‘Ancestral business’, tests of —Death of father 
— Business, whether becomes ancestral — Business in 
partnership with stranger cannot be ancestral busi- 
ness. A 
Where a Hindu father starts a new trade, it is: 
not a family business and money, raised for the 
purpose of that business will not be a debt of 
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necessity binding on the share of his sons in the 
joint family property. Business started by a father 
does not stand on a different footing in this respect 
from a business started by a managing member other 
than the father, suchas an elder brother or uncle. 
Benares Bank, Ltd. v, Hari Narain (4), followed. 
Venkataswami Naidu v. Palaniswami Chettiar (2), 
treated as no longer law. 
| Im the case of a new business started by the father 
if debts had already been incurred by the father in 
the business, an alienation made by him to secure or 
to discharge such debts will be justified on the 
footing that it was for securingor paying off an 
antecedent debt. Butwhere the money is raised for 
the purposes of the trade, the doctrine of antecedent 
debt does not come and the test to be applied is 
whether it was an ancestral business or not, 
Whether a business started by a father becomes an 
ancestral business after‘the death of the father or 
not, if the father had started the business in part- 
nership with a stranger,such a business cannot be 
deemed to be an ancestral business in the hands of 
the eldest son who continues it so as to make a minor 
son's interest liablefor debts contracted by the eldest 
son, Sanyasi Charan Mandal v. Krishnadhan 
Banerji (3) and Pichappa Chettiar v. Chockalingam 
Pillai (5), referred to. 


O. A. against the decree of the Court of 
the Subordinate Judge (Principal) of 
Trichinopoly, in O. S. No. 60 of 1926. 

Messrs. C. S. Vankatacahariar and D, 
Ramaswami Ayyangar, for the Appellant, 


Judgment.—In this appeal, the learned 
Counsel for the plaintiff, (respondent) has 
reported no instructions and the appeal 
has, therefore, been heard ex parte. 

This appealis by the 3rd defendant, 
against so much of the decree of the lower 
Court as declared that his interest in the 
joint family properties is algo liable to be 
proceeded against forthe recovery of the 
plaint claim. The material facts are as 
follows; Defendants Nos. 1, 2 and 3 are the 
‘sons of one Sundaram Ayyar who diedin 
May 1922, leaving him surviving three sons. 
the lst: defendant (then aged about 20) 
and the other two defendants minors at the 
time). The 3rd defendant attained majority 
only pending this appeal. During his 
lifetime, Sundaram Ayyar, started a mnndy- 
business in February 1920, in partnership 
with one Narasinga Rao and in the course 
ofthis business he had dealings with the 
plaintiff's firm. It has been stated on 
behalf of the appellant—and we see nothing 
on record to the contrary—that at the time 
of his death Sundaram  Ayyar left no 
debts. Anyhow, ıt is common ground that 
the present claim of the plaintiff represents 
the unpaid balance of the price of goods 
supplied by them, between September 
1922 and March 1926, to the business 
carried on by the lst defendant in part- 
nership with Narasinga Rao.. 
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In the plaint, a decree is.claimed 
against defendants Nos.2 and 30o0n the 
footing that the trade in question had 
been started by their father and continued 
by the sons for the benefit of the family. 
As already stated, so far as the 3rd defende 
ant was concerned, there was no question 
of his being a contractual party to the 
new business in partnership with Naras- 
inga Rao. The learned Subordinate Judge 
has held that the 8rd defendant's interest 
in the joint family property is .also liable 
for the plaintiff's claim because the trade 
begun bythe father and continued by 
defendants Nos.land2 asa family or 
ancestral trade; and insupport of that— 
proposition he relied on the decision in 
co Mudali v. Thangavelu Pillai 
1). 
As to the law relating to the cireumstances 
under which the interest of a minor 
member in joint family property can be 
made liable for trade debts, it is not 
necessary to go earlier than the decision 
ofa Bench of this Court in Venkataswami 
Naidu v. Palaniswami Chettiar (2), where 
the divergent views of the Courts on the 
subject are adverted to. In that case, the 
learned Judges held that a Hindu father 
governed by the Mitakshara Law can start 
a new trade and make it a ‘family’ 
business in the sense that moneys raised 
for the purpose of that business will be 
a debt of necessity for which the father 
could mortgage his  son’s interest in the 
joint family property. The learned Judges 
had then only to distinguish the Privy 
Council decision in Sanyasi Charan 
Mandal v. Krishnadhan Banerji (3), and 
it was sufficient to point out that in the 
Privy Oouncil case the business in respect 
of which the minor’s share wassought to 
be made liable had been started only by 
an elder brother. Since the decision of 
this Court in Venkataswami Naidu v. 
Palaniswami Chettiar (2), the Privy Council 
have in Benares Bank, Ltd. v. Hari Narain 
(4), held that, for the purpose of thisrule 
of the Hindu Law, a business started by a 

(1) 72 Ind, Oas. 815; 45 M LJ 44; AI R 1924 
Mad. 33. 

(2) 117 Ind. Oas. 716; 52 M 227; 28 LW 762; AIR 
1929 Mad. 153; 56 M L J 380. 

(3) 67 Ind. Oas 124; 49 O 560; 491 A108; 30 ML 
T 228; 20 A L J 404; 2t Bom L R 700; 330LI 
498; 43 M L J 4i; (1922) M W N 364; 260 W N 954; 
16 L W 536: A I R 192? P O 237 (PO). 

(4) 137 Ind. Oas 781; 5t A 564; Ind Rul. (19%) PO 


.220; 36 O W N 826; A I R 1932 P O 182; 34 Bom. L 


R 1079; 55 OL J 583; 9 O W N 599; (L339) A LJ 
714; 36 L W 56; 63 M L J92; (1932) M W N 768; 591 
A 300; 13 P L T 491 (PO). 


ao 
father stands on no different footing from 
that started by a managing member other 
than. a father such as a brother or an uncle. 
This makes it impossible for us to follow 
the decision of this Court in Venkataswami 
Naidu v. Palaniswami Chettiar (2). Much 
of.the reasoning in that judgment will be 
difficult to sustain in view. of the basis 
of the later Privy Council decision in 
Benares Bank, Ltd v. Hari Narain (4). If 
debts had already been incurred by the 
father ina business started by him, then 
the position will be different, because an 
alienation made by him to secure pay- 
ment. or for the discharge of such debts 


will be justified on the footing.that 
it was.for the purpose of securing or 
paying off. antecedant debts. But where 


the money is raised by him for the pur- 
poses of the business and the doctrine of 
antecedent debts does not come in and 
the test to be applied is whether it was 
an ‘ancestral’ -business or not.. Though, in 
a sense the father is an ancestor to the 
son, the reasoning in Benares. Bank, Ltd. 
v. Hari Narain (4), shows that it is not in 
that sense that the expression ‘ancestral’ 
business’ is to be understood; because 
their Lerdships clearly say that a business 
started by the father will not, as against 
his. son, be an ancestral business within 
the meaning of thisrule. 

‘The present case differs on the facts. from 
Benares Bank, Ltd. v. Hari Narain (4), to 
this. extent, namely, that the business has 
here been " continued by the eldest son 
‘after the death of the father. The ques- 
tion. is, whether though during the father’s 
time it could not ‘be described as an 
ancestral business, so as to make its 
liabilities binding on the interest of his 
sons in the joint family, property it 
could be so described the moment the 
father dies and the business is continued 
by the eldest son. It is not easy to 
define the stage at which the business 
cap be said tobecome ‘ancestral’. Mr. 
-C. 8. Venkatachariar, on behalfof the,ap- 
pellant, suggest that the business ought 
to have been carried on at least for two 
generations and only in the third genera- 
tion it can be described as ancestral. 
It does not seem to us possible to lay 
this down as any. definite test. In the 
decision in. Sanyasi Charan Mandal v. 
Krighnadhan Banerji (3), their Lordships 
abp. 567 and 568* make these observa- 
t ions; 

“The distinction between an ancestral business 
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and one started like the present after the death of 
the ancestor, as a source of partnership relations 
is patent. In the one case tbese relations result by 
operation of law from a succession on the death 
of an ancestor to an established business, with its 
benefits and its obligations, In the other they rest 
ultimately on contractual arrangément between: the 
parties”. 

If this test is to be literally applied, 
it cannot exactly correspond, to.the one 
suggested by Mr. Venkatachariar. For 
the purposes of the present case, it is not 
necessary to express a final opinion upon 
this question. As we have.already stated 
the father in this. case started the 
business in 1920. in partnership with 
Narasinga Rao, pr imafacte that partnership 
could not be regarded as a ‘family’ business. 
See for the latest authority the judgment 
in Pichappa Chettiar v. Chokalingam Pillai 
(5), at best it was only a parternship between 
the father on the one hand and Narasinga 
Rao on the other. On ‘the father's death, 
that partnership became dissolved.; and 
if later on the Ist defendant did business 
in. partnership with Narasinga Rao, itcan 
only be regarded as a new business and 


"a new partnership between the lst defend- 


ant and Narasinga Rao, In this view, the 
business done by the Ist defendant in 
partnership with Narasinga Rao cannot 
be ‘said to satisfy even the test indicated 
in Sanyasi Charan Mandal v. Krishnadhan 
Banerjt (3). ‘On this short ground we hold 
that the 3rd defendant's interest. in the 
joint family property cannot be made 
liable forthe suit claim, which admittedly 
relates to the price of ’ goods supplied to 
the business carried on by the İst defend- 
ant in partnership with Narasinga Rao, 
The 3rd defendant's appeal is, therefore, 
allowed and his interst in the’ joint family 
property will be excluded liability. With 
reference to that portion of the lower 
Courts decree which declares his ‘interest 
in the plaint mentioned business’ liable to 
the suit claim, we only wish to make it 
clear that the ` 3rd defendant has all 
along asserted that he has no interest 
whatever in the plaint “mentioned 
business and that, therefore, it is sufficient 
to say that he has no objection to the 
suit claim being recovered outof any pro- 
perties belonging tothe business, provided 
it ismot part of his share in the pro- 
perty of the joint family apart from the 
business. 

(5) 150 Ind, Cas, &02;.(1934) M W N 828;7RPO 
23; 110 W N 984; 40 LW 256; Al R193 PO 192; 
(1931) AL J 895; ‘36 PLR 225; 67 MLS 366; 50 


OL J 136; 36 Bom, LR 976; 15 P L T 655; 38 0 W 
N 85 P Oh | 
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The decree of the lower ‘Court will, 
therefore, be modified by omitting the 
. Words ‘the 8rd defendant out of his joint 
family properties and his interest in’ and 
Inserting in their place the words ‘and form’ 
As regards costs, the liability imposed on 
the 3rd defendant's share of the family 
Properties in respect of costs by the 
decree of the lower Court will be discharged 
and the appellant will recover from the 
respondent his costs of the appeal inclusive 
of the court-fee that he may pay tothe 
Government. The appellant will pay the 
court-fees due to Government on the 
memorandim of appeal, 


A, ` Decree modified, 


SIND JUDICIALCOMMISSIONER’S 
. COURT 
Insolvency. Application No. 2 of 1922 
October 25, 1934. 
O'SULLIVAN, A. J.C. 
In re JAMNADAS VISHINDAS AND 
ANOTHER— APPLICANTS 

Provincial Insolvency Act CV of 1920), ss, 63, 47, 
62—Official Receiver already making distribution— 
Creditor.coming in late—Distribution, if can. ‘be 
interfered with—No ‘compliance with-s,47—There is 
no debt provable in respect of which Official Re- 
ceiver is to retain money. . 

Under s. 63, Provincial Insolvency Act, 1920, a 
creditor who has been guilty of delay by not proving 
his claim in timeis not entitled to disturb the 
distribution of any dividend already madè—whether 
or not it be the first or final dividend— though he 
may be entitled to be paid the dividend or dividends 
which hehas failed to receive out of any money, 
which may be in the hands of the Receiver before 
the declaration of any future dividend. It isthe 
general policy of the Court not to interfére with the 
distribution already madein the case where a cre- 
ditor comes in late. Vrijlal v. Chunilal (3) and 
In re McMurdo Penfield v, Mc. Murdo (4), relied 


on. 
Section 47, Provincial Tnsolvency Act, 
corollary to and 


must 
be read as 
Provincial Insolvency 


subject to 
s. 62, Act. Before 
the Official Receiver is required to make any re- 
servé, the claim must be submitted in the re- 
quired form and the Official Receiver cannot 
reasonably be expected to retain any assets when 
he isnot in a position to know the extent of the 
debt he isto provide for; «consequently, where there 
is no compliance with 9.47, there is no debt 
provable in respect of which the Official Receiver 
can have retained monies in his hands. 


Mr. Fateh Chand Assudomal, 
Applicants. : 

Messrs. Suganlat Hassanand Gobindram 
and D. K. Bhojwani, for the Creditors. 

Ordef.—This isan application by the 
heir and legal representative of a creditor 
named Vishindas Fatehchand under ss, 4 


for the 
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and 62, Provincial Insolvenéy Aét ‘for ‘a 
re-adjustment and re-distribution ‘of diyi- 
dends ina very long outstanding Trisol- 
vency No. 2 of 1922. It is sought to upsêt 
the dividends already declared and distri- 
buted and to ‘obtain a refilid from those 


‘creditors who have been paid these divi- 


dends. The material facts‘are these: 
The firm of Amalrai Godhumal aad 
certain partners in that firm were adjudi- 
catéd insolvents in the year 1922 and ‘their 
Property became vested in the Official Rë- 
ceiver, the Provincial Insolvency Act, then 
being in force in Karachi. On May'5, 1993, 
Vishindas Fatéhchand the brother-in-law 
of one of the insolvent partners, filed ‘with 
the Official Receiver a claim asa secured 
creditor fora large sum of money agere- 
gating nearly a lac'of rupées which He 
alleged was due to him from ‘the insdlvent 
firm. He claimed to Hold an ‘équitable 
mortgage on certain of the firm’s immovable 
property. He did nöt, however, in submitt- 
ing his claim as a secured creditor comply 
with the provisions of . s. 47, Provincial 
Insolven¢y Act, in that he neither realised 
nor relinquished nor assessed the value 
of his security. | MAH 
On July 4, 1928, the Official Receiver 
declared a first dividend of two annas in 
the rupee. On July 21, 1933, the Official 
Receiver referred to the Court the question 
of whether or not Vishindas Fatehchand 
had a valid mortgage on the insolvents’ 
immovable property. On March 11, 1924, 
while this reference to the Court was still 
pending, the Official Receiver declared a 
second and last dividend this time of 9 
pies in the rupee. Vishindas Fatehchand 
admittedly participated in neither of the 
dividends. a ANAN 
The Official Receiver received a letter from 
the lawyers of Vishindas Fatehchand in 
whichit was stated that Vishindas Fateh- 
chand was a secured creditor and that he had 
a mortgage lien on certain of the insolvent’s 
immovable properties. The letter is par- 
tially mutilated, and no date is visible but 
it would appear from the endorsement on 
the back of it dated May 9, 1924 that the 
letter: was received at any rate before that 
date, The endorsement rans as follows : 
“\..~ States that he assesses Re. '25:000 that his 


wants dividend on the balance for which he-will 
address me. 


M, OP” 
The endorsement indicates that the 
Official Receiver had on receipt of the 


letter called upon Vishindas Fatehchand 
or bis lawyers to value the ‘security and 
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that it was valued at Rs. 25,000. The en- 
dorsement isin the hand-writing of and 
initialed by the then Official Receiver 
Mr. M. O. Pinto. It is, therefore, abundantly 
clear that on May *, 1924, Vishindas Fateh- 
chand was claiming as asecured creditor and 
incidentally itis also clear from the endor- 
sement that the security had on May 9, 1924, 
been valued at Rs. 25,000. It has not been 
contended that Vishindas Fatehchand asses 

sed the value of the security before that date, 
and there is no evidence, documentary or 
otherwise, that hedid so. On May 14, 1924, 
Vishindas Fatehchand filed a claim as an 
unsecured creditor for the full amount of 
his debt. In compliance with s. 49 of the 
Act, the usual affidavits in verification of 
the debt was filed. Itis certain that upto 
that date Vishindas Fatehchand had not 
complied with the requirements of the 
law as regards proof of his claim. 


On December 5, 1924, the Court passed 
an order on the Official Receiver's reference 
holding that Vishindas JFatehchand had 
no mortgage on the insolvent’s estate and 
that he should rank as: an unsecured 
creditor. On January 24,1925, Vishindas 
Fatehchand’s claim was‘ admitted as 
that of an unsecured creditor. There was at 
that time a sum of about Rs. 6,000 in the 
hands of the Official Receiver remaining for 
distribution. The Official Receiver applied 
to the Court for instructions as to the 
manner in which this amount should be 
distributed, and in doing so, recommended 
that Vishindas Fatehchand’s claim should 
be paid in fullon the ground that his 
claim had been proved before that of other 
creditors remaining unpaid. The Court 
directed thatthe money then lying in the 
hands of the Official Receiver should be 
rateably distributed amongst the creditors, 
This order was passed on August 23, 1933. 
At that time there was actually pending 
before the Court an application analogous 
tothe one now before me by another credi- 
tor in which it was soughtinier alia to 
upset the dividends already distributed 
and obtain arefund. The relevant portion 
ofthe application ran as follows : 

_ "It is submitted that Vishindas Fatehchatd put 
in his claim long after the applicants and it is 
therefore, prayed thatthe Court would either order 
refund of the moneys paid away.in excess under 
mistake or pass such other orderas may be deemed 
proper, just and fairto this Honourable Court,” 

; The learned Judge in passing his order 
of Atigust '23, 1933, apparently overlooked 
this application. ‘He said : . 

: “There is no-application before me either for 
the purpose of making the former Official Receiver 
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liable for his neglect, ifany, or for making the 
ereditors who havealready received their dividends 
to refund a part thereof so as to enable the Official 
Receiver ro make an equal distribution of the estate 
amongst allthe creditors who have proved their 
claim.” 


Mr. Fatehchand the learned Advocate who 


. appears to support the present application 


contends that his client had been pre- 
judiced by the negligence of the then 
Official Receiver, that an act of the Court 
cannot be permitted to prejudice a party, 
and’ that reparation must be made, The 
Official Receiver’s alleged negligence lay 
in not, at the time of the declaration of 
dividends, retaining in his hands sufficient 
funds to meet Vishindas Fatehchand’s 
claim, which should have at that time been 
taken to have been “debts provable under 
this act, the subject of claims not yet 
determined.” i 

The learned Advocate has relied upon. In 
re Ramchandra Ganuji Waiker, 104 Ind. Oas. 
378 (1) and Krishna Chinnoo & Sons v. Ma- 
tubhat Kasanbhai (2) in support of his case, 
Now, admittedly, Vishindas Fatehchand did 
not prove his claim before the declaration of 
either dividends. Unless therefore he can 
establish his contention that the Official 
Assignee was negligent and in error in not 
retaining under s. 62 sufficient to meet his 
claim, the application must fail in view 
of the provisions of s. 63, Provincial Insol- 
vency Act, which reads: 

“Any creditor who has not proved his debt 
before the declaration of any dividend or dividends 
shall be entitled to be paid, out of any money 
for the time being in the hands of the Receiver, 
any dividend or dividends which he may have 
failed to receive before that money is applied to 
the payment of any future dividend or dividends; 
but he shall not be entitled to disturb the dis- 
tribution of any dividend declared before his debt 
was proved by reason that he has not participated 
therein”. 

In Vrijlal v. Chunilal (3) it was empha- 
sised by the Bombay High Oourt that 
under s. 63, Provincial Insolvency Act, 
1920, a creditor who has been guilty of 
delay by not proving his claim in time 
is not entitled to disturb the distribution 
of any dividend already made—whether 
or not it be the first and final dividend— 
though he may be entitled to be paid the 
dividend or dividends which he has failed 
to receive out of any money which may 
be in the hands of the Receiver before 
the declaration of any future dividend. It 
is the general policy of the Court not to 

(1) 10: Ind. Oas. 378; 29 Bom. L R 1167. `- 

(2) 117 Ind. Cas. 440; A IR 1929 Bom. 107; 53 B 


290; 3! Bom. L R 35 
' (3) 131 Ind. Cas. 881; A IR 1931 Bom. 210; 55 B 
200; 33 Bom. L R 148; Ind. Rul. (1931) Bom. 305. ; 
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interfere with distribution already .made 
in the case where a creditor comes in 
late: See Inre McMurdo; Penfield v. Me- 
Murdo (4). r 

The main question for determination is 
whether the claim filed by Vishindas 
‘Fatehchand before the declaration of the 
dividends, that is to say, that filed on 
May 5, 1923, comes under the category of 
a debt provable under the act, the subject 
of a claim not yet determined, to meet 
which it was the duty of the Official Re- 
ceiver to have retained sufficient funds in 
his hands. 

As has already been pointed out, the 
claim of May 5, 1923 was as a secured 
creditor. Admittedly Vishindas Fatehchand 
had failed to realise, relinquish or value 
his security in compliance with the re- 
quirements of s. 47, Sub-section 6 tos. 47 
provides that : 

“ Where a secured creditor does not comply with 
the provisions of this section, he shall be excluded 
from all share in any dividend.” 

Vishindas Fatehchand was, therefore, 
under this section, expressly excluded from 
participation in the dividends at the time 
they were declared. 

But to go a step further, what was the 
debt which is alleged to have ‘been 
provable under the Act ? It was presumably 
the ultimate balance that might have been 
due , to Vishindas Fatechand after the 
security had been realised or after de- 
ducting the amount of the valuation which 
Vishindas Fatehchand chose to place upon 
the security at his own risk in the man- 
ner provided by s. 47. As there had been 
no compliance, with s, 47, there was no 
debt provable in respect of which the 
Official Receiver could have retained monies 
in his hands ; he had no means of knowing 
what funds he was requiredto retain. 
Section 47 must be read as corollary to 
and subject bo s. 62. : 

It seems to me that before the Official 
Receiver is required to make any reserve, 
the claim must be submitted in the re- 
quired form and further that the Official 
Receiver cannot reasonably be expected to 
retain any assets when he is not in a 
position to know the extent of the debt 
he is to provide for. Moreover the fact 
that the question whether or not Vishindas 
Fatehchand was a secured creditor was be- 
ing agitated in Court would not, I think, 
justify his failure in complying with the 
provisions of s. 47. He was to realise, 
relinquish or value his security and I 
< (4) (1902) 2 Oh. 684; 71 L J Oh, 691; 50 W R 644; 
86 LT 814, l 
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think he was required to do this as a 
condition precedent to his claim being 
considered at all. It would not be open to 
him to say: 

“I claim to bea secured creditor. 

after investigation it is discovered that I am 
not a secured creditor, I will then comply with 
the requisites of s. 47 of the Act." 
This method of procedure is not in ac- 
cordance withthe act. It would incident- 
ally give rise to endless delay and put a 
premium on fraud, I am fortified in my 
conclusions by the decision of the Court 
of Appeal in In re Lee; Ex parte Good (5) 
in which it was held thata trustee in 
Bankruptcy, on declaring a dividend, is 
not bound to make a reserve in respect of 
a proof by secured creditor who has not 
realised or put a value on his security. 
In such a case the creditor has no debt 
provable until be has realised or valued 
his security. The following remarks of 
Bret, L.J.,in the case are most per- 
tinent: 

“It (the notification of the debt) must contain 
the particulars of the debt, the particulars of the 
security, and it must state the amount realized 
by the securities, or put a value onthem. Now sup- 
posing such particulars are sent in, and that the 
trustee is inclined or advised to dispute them, 
then the question of reserving a dividend arises, 
If after such a claim has been sent in, he is 
determined to dispute and yet is minded to declare 
a dividend, he is bound to make sufficient reserve 
in respect of theclaim, and if he does not, he 
will have failed in his duty. That to my mind is 
the true application of 312th rule. But before the 
trustee is called upon to make any reserve, or to 
consider whethér he will or will not dispute the 
claim, the claim must have been sent in in’ the 
form I have mentioned. I think it might be tested 
in this way. Suppose that, at the moment the divi- 
dend is declared, the trustee had rejected the claim, 
and the creditor maintained: that it was sufficient in 
form; and suppose the matter were brought before 
the Court upon that dispute, the claim being in 
the form in which it was in the present case, 
without either a statement that the security had 
been realized or a value being put upon the 
security, could the Oourt say thatit was sufficient 
claim inform? In my opinion the Court must say 
that it wasnot in the right form, and ought to 
be rejected, and that there was nothing which the, 
trustee was bound to consider.” if 

The cases quoted by the learned Pleader 
for the applicants are not of great assis- 
tance to him. In In re Ramchandra 
Ganuji Waiker (1), the Official Assignee 
had by mistake,in declaring a dividend, 
omitted the name ofa creditor, who had 
proved his claim andit was held“that he 
was entitled to re-open the distribution, 
but with regard to another creditor -who 
had not provedhis claimin time, èt- was 
held that he was also entitled to parti- 

(5) (1880) 49 L J Bk. 49; 14 Oh. D 82; 42 LJ 450; 2 
PWR 553. JOEOM tga) 
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cipate in the dividend declared subse- 
quently -though he was not entitled to re- 
open the divinend in his own right. In 
Krishna Chinoo & Sons v. Matubhai Kasam- 
bhai (2) the creditors concerned, when 
they made their claim “claimed ás unse- 
‘cured creditors although they had a security 
which they had correctly regarded as 
worthless.” The security which consisted 
of half ‘built houses had been surrendered 
and the Official Receiver disclaimed 
the lease. In the present case Vishinadas 
Fatehchand claimed as a secured creditor, 
Lam clearly of opinion that in the circum- 
stances of thiscase the Official Receiver 
should not have been expected to make any 
reserve under s,62 of the Act and that 
the application must therefore fail. 
There has been no satisfactory explanation 
for. the inordinate delay in filing the ap- 
plication. The second dividend was declar- 
ed in March 1924 and no effort was made 
to re-open the matter until July - 1933. 
Ht was sought to be argued that during the 
intervening period Vishindas Sa Mand 
was led toexpect a further dividend. 
But there iso force in this contention. 

Moreover, it would be impracticable to re- 
open the matter at this ` stage. Over 80 
creditors are concerned, five of whom 
have become insolvents and their estates 
have already been wound up. In the circum- 
stances I have no hesitationin dismissing 
this application with coste, The costs fo 
be one set of costs. 

D. Application dismissed, 


BOMBAY HIGH COURT 
First Civil Appeal No. 285 of 1931 
August 23, 1934 
Morpny AND SEN, JJ. 
VERSHI KANJI AND anotaer—Deren- 


DANTS—APPELLANTS 


VETSUS 
KAKU KANJI AND ANOIHER—PLANTIRFS— 
RESPONDENTS 

Court Fees Act (VII of 1870), ss. 7 (iv) (é), 11— 
Suit for accounts—Valuation—Plaintiff can 
relief at his own figure. : 

As itis impossible to say at the outset, in a 
suit for accounts, what exact amount the plaintiff 
will recover, the Court Fees Act has left it open to 
him to estimate the amount. He is, therefore, en- 
titled to value the relief sought by him at his own 
figure. If he recovers more, he pays the extra fee 
under 8. 11, Court Fees Act. Pochalal Ranchhod v. 
Umedram Kalidas (2), -held overruled’ by Faizullah 
Khan v.Mauladad Khan (5), referred to, f 

F. C. A. from a decision of the Additional 


T, 


First Class Sub-Judge, Dharwar, in Suit- 


No. 100 of 1926. 


‘VEABHI-RANJI-V, KAKU KANTI (BOM) 
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Mr, R. A. Jahagirdar, for*the Appel” 
lants. ' 


Messrs. S. B. Jathar, P. B. Gajendragadkar, 
U. L. Shah and G. R. Madbhavi, for the 
Respondents. 

Murphy, J.—(His Lordship by his judg- 
ment set aside an award on the facts of the 
case— Ed.) 

Sen, J.—I agree. At the hearing of this 
appeal Mr. Jathar for the respondents 
raised a preliminary point as to whether 
the appellants’ valuation of the subject- 
matter of the appeal at Rs. 200 was proper, 
the plaintiff having valued his claim in 
the suit at Rs. 5,450. He contended that 
the appellants should pay court-fee on 
Rs.5,450 under s. 7 (iv) Court Fees Act, and 
referred to the decision ia Srinivasacharlu 
yY. Perindevamma (1) and Pochalal Ran- 
chhod v. Umedram Kalidas (2), Section 7 (iv) 
(f) relates to suits for accounts and is to the 
effect that the amount of court-fee payable 
in such suits is 

“according to the amount at which the relief 
aouphi ds valued in ihe plaint or memorandum of 
appeal. 

Prima facie therefore the appellant would 
be entitled to value the relief sought by 
him at his own figure. The ruling in Srini- 
vasacharlu v. Perindevamma (1) follows the 
decision in Samiya Mavali v. Minammal 
(3), the subject-matter of which was a suit 
for having a sale declared void under s. 7 
(iv) (c). No reasons were given for the 
decisions in either of the two Madras cases. 
In Chuni Lal v. Sheo Charan Lal (4) it 


was held that the appellant was at liberty 


Mr, 


to value the reief sought by him at his 
own figure. This is also the effect of the 
decision in Faizullah Khan v. Mauladad 
Khan (5) wherein, in the course of the 
argument before the Judicial Committee of 
the Privy Council, Lord Tomlin, one of 
the members of the Committee, observed 
(p. 842)*: j 

“In s. 7 the amount of the fee is to be computed, 
in suits for accounts, according to the amount at 
which the relief sought is valued in the plaint or 
memorandum of appeal. If therefore the appellant 
values the relief in the memorandum of appeal and 
ays a fee thereon, that is the amount of fee pro- 
ply payable, Of course if the appellant recovers 


(1) 33 Ind. Cas. 602; A IR 1917 Mad. 668; 39 M 
725; 30 MLJ 402. 

(2) 115 Ind. Oas. 391; AI R 1928 Bom. 476; 30 
Bom. L R 1284; 52 B 904. 

(3) 23 M 490; 10 M L J 240, 

(4) E9 Ind. Cas 122; 47 A 756; AIR 1925 All, 
787; L R 6 A 382 Oiv.; 23 A LJ 725. 

(5) 117 Ind. Oas 493; A I R 1923 P C 147;56 I A 
232; 10 Lah. 737; 330 W N 781; 31 Bom. L R 841; 
30 L W 101; 57 M L J 281; (1929) M WN 818; 50 


O LJ 39 (P 0). aes 
* Page of 10 Lah. —|Hd.] 
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more, he pays the extra fee under s. 11 of the Act. 
But you cannot complain that the amount valued 
in the memorandum of appeal is not the proper 
amount, In suits for accounts, it is impossible to 
say at the outset what exact amount the plaintiff 
will recover, The legislature therefore leaves it open 
to him to estimate the amount. That is the scheme- 
of the Act.” 


This view was in consonance with the judg- 
ment of the Judicial Committee which was 
delivered by Lord Shaw. ‘This decision 
has been followed in C. K. Ummar v. C. 
K. Ali Ummar (6) and In re Venkata- 
nandam (7). The subject-matter ofthe latter 
decision was a suit for partnership accounts 
and though the judgment did not ‘specifical- 
ly mention the ruling in Srinivasacharlu 
v. Perindevamma (1) Ramesam, J. said 
(p. 710*): 

“In view of the decision of the Privy :Council 


no purpose is served by referring to the earlier 
decision,” 


We are of opinion that the decision in Po- 
chalal Ranchhod v. Umedram Kalidas (2) 
must be held as overruled by Faizullah 
Khan v. Mauladad Khan (5) and that the 
appellant cannot be held to have impro- 
perly or inadequately valued the relief 
sought by him in appeal. (His Lordship 
then dealt with the merits of the case and 
concluded.) I therefore agree thal the 
learned Subordinate Judge’s decree should 
beset aside and that a Commissioner should 
be appointed to take account of Kanji's 
estate on the footing that it amounted to 
Rs, 47,266 at his death and to effect a 
partition thereof. The plaintiff is also en- 
titled to a declaration that the panch 
decision and the farkhat referred to in the 
plaint are not binding on him. 

N. Decree set aside. 

(6) 133 Ind. Cas. 91; AI R1931 Rang.146;9 R 
165; Ind. Rul. (1931) Rang. 235. 

(7) 141 Ind. Cas. 609; AIR 1933 Mad. 330; 56M 
705; 37 L W 106; (1933) M W N36; 6t M LJ 129; 
Ind. Rul. (1933) Mad. 149. 

# Page of 56 M.—[tid.] 








RANGOON HIGH COURT 
Second Civil Appeal Nos. 210 and 213 
of 1934 
December 12, 1934 
BaGULEY, J. 

MAUNG PO CHOKE AND OTSERS— 
APPELLANTS 

i versus 
O. M. MUTHUVEERAPPA CHETTYAR— 
RESPONDENT. 

Promissory note—Suit on—Counter-claim by defend- 
ants—Counter-claim #pt stamped in triel Court—Two 
cases, if can be tried together—Filing of stamp paper 
—Whether can validate counter-claim im trial Court 
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—Separate regular suit should be filed—Civil Procea 
dure Code (Act V of 1908), O. VIII, r. 6. 

Where the defendants toa suit on a promissory 
note admit the execution of the note but put ia a 
counter-claim that they had pledged certain gold 
with the plaintiff ani pray for a decree for the excess 
of the value ofthe gold over the plaint amount, but 
they do not stamp the counter-claim, the suit must be 
decreed on the admission of execution of :pro-note, 
asthe two transactions are separate. But if they 
stamp the counter-claim properly, the two cases can 
be tried together in one suit. The filing of stamp 
paperin the District-Court cannot be regarded asan 
act validating their counter-claim in the trial Court 
but they will not.be debarred from filing a regular 
suit on the counter-claim. i 


S. C.A. from the decree of the District 
Court, Myingyan, dated April 25, 1934. 

Mr. Maung Ni, forthe Appellants, 

Mr. P. B.Sen, for the Respondent, f 

Judgment.—These two appeals arise out 
of one case tried in the Township Court of 
Myingyan, in which the respondent Chet- 
tyar filed a suit against thə three appel- 
lants on three promissory notes. The 
appellants admitted execution of the promis- 
sory notes and receipt of consideration 
but they said that as security for those 
three promissory notes they had deposited: 
certain gold and they asked that an order 
should be passed for the sale ofthe gold, 
that the Chettyar should only get, a decree 
for the balance found dueif there wasa 
balance and that if the sale of gold left 
any excess, it should be paid tothem. This 
written statement was not stamped as a 
counter-claim as it should have been.. This” 
would have been perfectly allowable as is 
pointed outinSaya Byav. Maung Kyaw 
Shun (1). The trial Judge framed three 
isssues: 

(1) Whether the defendants pledged the 
gold as security forthe loan ? (2) If so, 
what ornaments are pledged and what is 
their value ? (3) To what relief the plaintiff 
is entitled ? | 

In a judgment of some lenght the 
learned Judge scrutinised the evidence and 
came to the conclusion that the story of the 
pledge of the gold was true and that the 
defendants’ weight of the gold was also 
correct. He held that the plaintiff was not 
entitled to recover the-sum sued for 
without. adjusting the value of the gold 
pledged; so the plaintifi’s suit was dismiss- 
ed. . 
An -appeal was filed. When thé appeal 
came for hearing, the respondents’ Counsél’ 
asked for time to pay court-fees on the 
value ofthe gold, apparently desirfhg to 
claim a set off. This was allowed. A 


(1) 82 Ind. Cas. 721; A IR 1924 Rang. 316; 2 R, 
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court-fee of Rs. 80 was filed on the basis 
that the value of the gold pledged was 
Rs. 1,055 and that Rs. 80 was the court-fee 
on Rs. 1,055, but when filing the court- 
fee on the full amount it was noted that 
the defendants waived Rs. 55 to bring the 
counter-claim within the jurisdiction of the 
Township Court. This is a peculiar 
procedure for which I know of no precedent. 
lf the counter-claim had been made in the 
trial Court and the plaint had been stamp- 
ed as a plaint, it could, as has been pointed 
out, have been tried together with the 
original suit in the determination of the 
counter-claim. One ground of the appeal 
was that the lower Court should not have 
entertained the counter-claim because 
there was no court-fee paid, but the learn- 
ed District Judge says in his judgment 
that that question does not arise now as 
the respondents have paid the court-fee. 
I know of no law which allows a party to 
make a claim first and only pay the court- 
fee after he has won. 

“With regard to the remainder of the 
judgment of the lower Appellate Court, it 
deals entirely with the facts of the case and 
the learned District Judge agreeing with 
the view taken by the trial Court held that 
to gold hd been pledged as stated and 
therefore dismissed the appeal. It is not 
clearly understood why the suit being for 
Rs. 785-8-0 and the counter-claim said to 
have been proved for Rs. 1,000 a decree was 
not given in favour of the defendants for 
the balance, However both sides have 
appealed to this Court, the Chettyar on the 
ground that the counter-claim could not be 
goneinto and therefore the plaintiff was 
entitled to succeed onthe admission by 
the defendants that the promissory notes 
were executed and consideration had been 
received, andthe defendants asking for a 
decree for Rs. 214-7-0, the difference between 
the gold pledged after waiving Rs. 55 
and Rs. 785-9-0 being the amount sued 
for: 

It seems tome that the trial Court 
went wrong indealing with the counter- 
claim without the counter-claim being pro- 
perly put forward. The defendants were 
not pleading payment or satisfaction of 
the original promissory notes. They ad- 
mitted the transaction, namely, borrowing 
the money and signing the promissory 
notes. The giving of gold as security for 
the pyomissory notes was not something 
appertaining to the promissory note. but 
separate, and when a promissory note ora 
negotiable instrument stands complete in 
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itself it can be sued upon by itself. In 
Jyoti Prakash Nandi v. Mukti Prakash 
Nandi (2) which was a case with regard to 
a pledge. on p. 301* of the report is to be 
found a passage: 

“The learned Judge has in our view correctly 
held that the plaintiffs are entitled tohave their 
remedy onthe promissory notes independently of 
the alleged pledge under the provisions ofs. 176. 
Oontract Act ” 
and the way in which a portion of a trans- 
action which has been reduced to the form 
of a -promissory notecan be regarded asa 
separate and individual transaction capable 
of forming the basis of a suit can also be 
seen in Issur Singh v. G. Bergmann (3). From 
these cases it seems clear that the plaintiff 
firm had aright to sue on its promissory 
notes andon the defendant's admission 
was entitled toa decree. Had the defend- 
ants counter-claimed for this gold and stamp- 
ed their counter-claim valuing the gold at 
a sum within the jurisdiction of the 
Township Court, the two cases could have 
been tried together in one suit and then 
on the view of the facts taken by the Town- 
ship Judge they would undoubtedly have 
gota decree for the difference between the 
value of the gold and the amount due on 
the promissory notes. They however failed 
to do this and I cannot regard the filing of 
a stamp paper in the District Oourt by 
their Counsel as an act which would validate 
their counter-claim in the trial Court. 
They are not debarred from filing a suit 
now on this counter-claim because the 
counter-claim has never effectively been 
made in any Court, but they will have to 
do this by a regular suit and it would ob- 
viously be a separate suit as the suit on the 
promissory notes has already gone against 
them. 

As regards the finding of fact Mr. P. B. 
Sen who appears for the Chettyar says he 
challenges its correctness but he does not 
argue on it, for one thing because in second 
appeal he cannot appeal on grounds of 
fact and for another thing he argues that 
he is prepared to satisfy the Court if it is 
necessary ata later stage that the finding 
of fact is not resjudicata as against him 
under the circumstances of this case, so I 
merely note that he does not admit the ` 
correctness of the finding of the trial Court. 
The drawing up cf the decree is not an 
easy matter because if itis true that this 
gold was deposited, the Chettyar firm has 

(2) 33 Ind. Cas.891; AIR 1918 Oal. 947; 220 W 


N 297. 
(3) 30 O 627. 
*Page of 22 O W N.—[Ed.) 
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filed a suit on a portion of the transaction 
and it has denied the existence of gold 
pledged which in fact was pledged. On 
the other hand if no gold is pledged, it is 
of course entitled to all its costs in all 
Courts. T think therefore the best order 
that I could make would be on these lines: 
I set aside the judgment and decree of 
the lower Appellate Court and give the 
peut firm a decree for the amount sued 
or. 

This decree will not he executable for six 
weeks. If within six weeks from the date 
of this order, no suit has been filed by the 
respondents for thier gold alleged to have 
been pledged, then the plaintiff will be 
entitled to all the costs incurred in all 
Courts, If before the date mentioned a suit 
has been filed by the defendants with 
regard to their pledged gold, then there 
will be no order as to costs inthis case 
until that suit has been finally determin- 
ed. Ifitis determined in favour of the 
present defendant, the Chettyar firm with 
regard to its claim on the promissory notes 
will get no costs in any Court at all. If 
however the suit on the gold is unsuccess- 
ful the plaintiff firm will get all the costs 
incurred in these Courts justas though 
the defendants had not filed a suit on the 
gold at all. ; 

N. Order accordingly. 


- 
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` PESHAWAR JUDICIAL COMMIS- 
_ SIONER’S COURT 

Criminal Case No, 473 of 1934 

: January 12, 1935 

MIDDLETON, J. C. AND MIR AHMAD, A J.C. 

BAH4 DUR—Accuszp— APPELLANT 
versus 

EMPEROR-—Oprposite Party 

Penal Code (Act XLV of 1860), s. 300, Excep. (2) 
—Intrigue: with accused's wife — Deceased singing 
provocative songs—Accused having controlled himself 
on previous occasions, if deprives him of benefit of 
Excep, (2)—Sudden and grave provocation. 

The deceased had for several years been carrying 
on an intrigue with wife of the accused and had been 
in the habit of having sexual intercourse with that 
woman. He had also been in the habit of singing a 
song tantamount to a declaration of his intrigue 
with the wife of the accused and of a most provoca- 
tive nature. The accused was convicted under. 
s. 304 (1), Penal Code: . 

Held, that the relations between the accused, the 
deceased and the accused's wife were such as to consti- 
tute a continuing grave and provocation; and the song 
he used to sing was ofa nature to give suddenand 
grave provocation every time it was sung by the 
deceased in the presence of the accused. The mere 
fact that the accused had managed to control himself 
on previous occasions when provoked, was no reason 
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for refusing to give him the benefit of Excep. (2) to 
s. 300, Penal Code. 

Cr. ©. from an order ofthe Additional 
Session Judge, Peshawar, dated October 6, 
1934. i 

Sardar Raja Singh, for the Crown. 


Judgment.—Bahadur, aged 60 years, of 
a village in the Hazara District, was com- 
mitted for trial upon a charge of murder- 
but was convicted by the learned Addi- 
tional Sessions Judge in agreement with 
all four assessors who assisted at the trial 
under s. 304 (1), Indian Penal Code, it 
being held that he intentionally caused the 
death of Hussain of his own village, but 
upon grave and sudden provocation. He 
has been sentenced to transportation for 
life: he has also been sentenced to two ' 
years’ rigorous imprisonment under s. 19 
(f), Arms Act, for being in possession of 
two unlicensed guns, the sentences to run 
concurrently. He appeals from jail and is 
not represented in this Court, but the 
learhed Government Advocate has been 
heard in connection with the appeal. The 
appellant admitted both before the Committ- 
ing Magistrate and at his trial that he had 
killed the deceased by shooting him with 
an unlicensed gun: he also admitted that 
two unlicensed guns were found in his 
possession during the subsequent inves- 


. tigation. He alleged that for several years 


the deceased had been carrying on an 
intrigue with his wife and had been in the 
habit of having sexual intercourse with 
that woman. In this allegation he was 
supported by the evidence of all the 
villagers who appeared as prosecution 
witnesses, and the allegation was believed 
both by the assessors and by the trial 
Judge. We also find that the . evidence 
supports the allegation and we have no 
doubt in respect of this point. 

The appellant also stated at his trial that 
the deceased met him upon a hill in the 
village where he was grazing his cattle. At 
that, time he had got a gun with him which 
was loaded in accordance with his usual 
practice. The deceased upon seeing him 
started singing a song known as “Maya” 
which enraged him; he further alleged that 
the deceased then assaulted him and grap- 
pled with him. One of the prosecution 
witnesses, Abdul Rehman under cross- 
examination when mentioning the intrigue 
between the deceased and the wife of the 
appellant, added that it was a habit of 
the deceased to sing a song at night time 
indicating that he wished the appellant to 
go to sleep so that he might visit the 
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appellant's wife. Amir, P. W, No. 8, who 
was present near the spot where the 
deceased was killed, has stated that the 
deceased came towards him singing the 
song “Maya,” but that he left off singing 
it on meeting the accused. There was no 
défence evidence and the trial Judge in 
agreement with the assessors came to the 
conclution that the deceased had been 
singing the song at the time when the 
appellant shot him and that this con- 
stituted grave and sudden provocation. 
Learned Government Advocate has urged 
that there is no sufficient ground for 
believing ihat the deceased was singing 
any song on the occasion when he was 
killed, but on the other hand, he has 
conceded that if he was singing a ‘song 
of the nature described by P. W. No. 10, 
this would ‘constitute grave and sudden 
provocation. He has pointed out that 
Amir P. W. No. 8, is shown by other 
evidence to, have been at a place where 
he could not actually see the accused and 
the deceased when they met and has 
also pointed out that according to Amir 
the deceased stopped singing upon meeting 
the appellant. 

We have carefully considered the evi- 
dence and we consider that it does give 
a very strong indication that the deceased 
was singing a song at the time when he 
was shot and also that he had been in 
the habit of singing a song tantamount 
to a declaration of his intrigue with the 
wife of the appellant and of a most pro- 
vocative nature. There is also evidence 
that the deceased was aman of some 
influence and position in the village which 
enabled him to adept the overbearing 
attitude towards the appellant which has 
been alleged. It has been urged by the 
learned Government Advocate that as the 
appellant had been able to control his 
passion upon previous occasions when 
provoked, there is’ no ground for believing 
that on this occasion he was deprived of 
self-control. We are not impressed with 
this argument. The relations between the 
appellant, the deceased and the appellant’s 
wife were such as to constitute a continuing 
grave provocation, the song mentioned in 
evidence was of a nature to give sudden 
and grave provocation every time it was 
sung by the deceased in the presence of 
the appellant; the mere fact that the 
appellant had managed to control himself 
on previous occasions when provoked, is no 
reason for refusing to give him the benefit 
of Excep. (2) to s. 300, Indian Penal 
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Code. We fully concur in the finding of 
the trial Judge that the appellant acted 


-under grave, and sudden provocation; in 


these circumstances and in view of the 
nature of that provecation we consider that 


.the sentence of transportation for life is 


unnecessarily severe and we reduce it to 
one of six years’ rigorous imprisonment. 
We maintain the sentence of two years’ 
rigorous imprisonment under s. 19, Arms 
Act, which shall run concurrently. Lastly, 
we note that the trial Judge appears to 
have omitted to give any order in réspect of 
the disposal of the two unlicensed guns 
found in the possession of the appellant 
and we hereby direct that both be con 
fiscated to Government, ; 
N. Sentence reduced. 


ee 


_ MADRAS HIGH COURT 
Civil Revision Petition No, 242 of 1934 
October 4, 1934 
BEASLEY, O. J. AND KING, J. 
SWAMY KOTAYYA-—PETIPTIONER 
versus 
THUNUGUNTLA VENKATA 

g RANGARAO— RESPONDENT 

Provincial Insolvency Ast (V of 1920), ss. 28 (2), 
3l—Adjudication of debtor—Lzxecution petition 
for arrest of debtor—Leave of Court, whether neces- 
sary. SrA 
Where a debtor has been adjudicated an insolvent 
under the Provincial Insolvency Act, his creditor 
cannot, without the leave of the Court, file an execu- 
tion application against him with a prayer for his 
arrest. Haswara Aiyar v. Govindarajula (l) and 
Alamelu Ammal v. Venkatarama Iyer (2), followed, 
Mohamad Roshan Sheikh Ali v. Ghulam Mohiddin 
(3), Maharaj Hari Ram v. Sri Krishna Ram (4) 
and Ali Hussain v. Lachhmi Narain Mahajan 
(5), not followed. 

Section 28 is based onthe broad principle that 
when once a person is adjudicated insolvent, credit- 
ors seeking any remedy against him must come to 
the Insolvency Court to get leave for that purpose. 


C. R. P. under s. 25 of Act IX. of 1887 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Bezwada, dated January 22, 1934, and 
passed in ©. M. P, No. 127 of 1984 in S.C. 
No. 285 of 1931 on the file of the Court of 
the Subordinate Judge of Bezwada. 

Mr. P. Satyanarayana Rao, for the Peti- 
tioner. 

Messrs. G. Krishna Aiyar and N. Jagan 
Mohan Rao, for the Respondents, 

Judgment.—This petition raises the 
question whether when a debtor has been 
adjudicated an insolvent under the Pro- 
vincial Insolvency Act, his creditor can, 
without the leave of the Insolvency Court 
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file an execution application against him 
with a prayer for his arrest. Our decision 
depends upon the interpretation of s. 28 
(2) of the Provincial Insolvency Act which 


runs as follows: — 

“Qn the making of an order of adjudication the 
whole of the property of the insolvent shall vest in 
the Oourt or ina Receiver as herein after provided, 
and shall become divisible among the creditors, and 
thereafter, except as provided by this Act, no creditor 
to whom the insolvent is indebted in respect of any 
debt provable under this Act shall during the 
pendency of the insolvency proceedings have any 
remedy against the property of the insolvent in 
respect of the debt, or commence any suit or other 
legal proceedings, except with the leave of the Court 
on such terms asthe Court may impose.” 


At first sight the interpretation is simplic- 
ity itself for an execution petition is obvious- 
ly a legal proceedings and itis admittedly 
in this case ‘in respect of’ a debt provable 
in the insolvency. Nor do any difficulties 
arise from the decisions of our own High 
Court. In Haswara Aiyar v, Govindarajulu 
Naidu (1), it was held that the words ‘or 
other legal proceeding occurring in precisely 
the same centext in s. 17 of the Presidency 
Towns Insolvency Act include. applications 
in execution with a prayer for arrest. In 
Alamelu Ammal v. Venkatarama Iyer (2), 
this interpretion of s. 28, of the Provincial 
Insolvency Act seems.to have. been accepted 
as so,self-evidence that no alternative case 
was put forward. 

Outside Madras, however, there is. no 
unanimity of opinion.. Though the High 
Courts of Lahore, agd Patna agree with the 
Madras. view, those of Bombay and Allaha- 
pad do not. See Mohammad Roshan Sheikh 
Ali v. Ghulam Mohiddin (3), Maharaj Hari 
Ram v. Sri Krishna Ram (4) and Ali 
Hussain v. Lachhmi Narain Mahajan; (5). 
The contrary view is based upon. two 
reasons. 

(i) If s..28, gives automatic protection 
against an. Execution Petition for arrest 
s. 31, issuperfluous; 

(it) In the old Provincial Insolvency Act 
of 1907 the section. corresponding to s. 28 
ran “shall have any remedy against the 
property or person of the insolvent.” It was 
those.words which prevented .the filing of 


(1) 31 Ind. Oas. 192; 39M 689. 

(2) 105 Ind, Cas, 165; 50 M 977; A I R1927 Mad. 
919; (1927) M W N-5938; 26 L W 305; 53M Ld 422; 
389 ML T 479. : 

(3) 118 Ind. Cas. 791; A I R 1929 Bom, 135; 31 
Bom. L R 206: Ind. Rnl, (1929) Bom, 487. 

(4) 100 Ind. Cas, 320; 49A 201; A I R1927 All, 
418; 25 AL.J 152. 

(5) 140 Ind. Cas, 150;54 A 416; (1932) A L J 168; 
A IR1932 All. 188; L R33 A55 Or; (1982) Cr. 
res 204; Ind, Rul. (1932) All. 639; 34..0r, L J 
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an Execution Petition for arrest: The 
words ‘or other legal proceeding’ could not, 


“therefore, in 1907 refer to any such Execu- 


tion Petition nor can they so refer now 
when the words ‘or person’ have been deleted 
from the section-in the 1920 Act. - 

This view has keen strenuously pressed 
before us on behalf of the respondent. If ac- 
cepted, however, it would involve not only a 
straining of the ordinary meaning of ordina- 
ry words, but also a conflict of decisions in 
interpreting those-very same words, occur- 
ring no doubt,in different Acts, but in 
exactly the same context, as the reasons put 
forward have no application to the Presid- 
ency Towns. Insolvency Act. We do not 
think the reasons put forward are cogent 
enough to compel us to reach such a. con- 
clusion. - . 

In the first place the superfluity of s. 31 
is by no means established. An. important 
distinction has been overlooked between 
Execution Petitions which are pending and 
Executiou Petitions which have not yet 
been instituted atthe time cf the adjudi- 
cation, Inthe former case there is: noth- 


-ing now in the Act to prevent the creditor 


from proceeding to arrest his debtor unless 
the debtor applies to the Court. for protec- 
tion under s. 31 on the assumption. that 
is, that the debtor has not already applied 
under s. 23. There: is still, therefore; scope 
for the application of s. 3]. And the second 
argument:in our opinion depends upon an 
artificial analysis of the old section. We 
see no logical reason why the words ‘or 
other legal proceeding’ should not under 
the old Act have prevented the institution 
of proceedings for arrest, and the words 
‘have no remedy against the person’ have 
protected the insolvent from actual arrest. 
If the word ‘remedy’. is-to be given the wide 
meaning which it has been given in Ali 
Hussain v. Lachhmi Narain Mahajan (5), 
then it would appear to: us that the whole 
of the clause ‘commence any suit or other 
legal proceeding’ is itself superfious for the 
mere filing of a suit. would be a remedy 
against the insolvent’s properly. For these 
reasons we think that we must decline to 
dissect the sections-in the two Acts-in this 
way, or to speculate upon-theintentions of 
the Legislature. so as- to narrow-down the 
meaning of the plain words-‘or other legal 
proceeding.’ We prefer to follow Haswara 
Aiyar v. Govindarajulu Naidu (1), and like 
the learned Judges who decided that case 
‘are not prepared to cut down the ‘broad 
principle upon which the section is based, 
namely that when once a person is adjudis 
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cated insolvent creditors seeking any remedy 
against him must come’ to the Insolvency 
Court to get leave for that purpose.’ -We 
accordingly allow this petition with costs 
and set aside the District Munsif's order. 

A. : Petition allowed. 





MADRAS HIGH COURT 
` Appeal Against Order No. 466 of 1933 
October 16, 1934 
j BRASLEY, C. J. AND KING, J. 
MUTHUSAMI CHETTIAR AND ANOTHER 
: —APPELLANTS 
versus 
K. M. CHINNA MUTHUSAMI 
MOOPANAR -- RESPONDENT 

+ Guardians and Wards Act (IX of 1890), s. 25— 
Application for custody of child—Father's rights— 
Former neglect by father, effect of. 

However paramount a father's right 
custody of his children may be, that right is liable 
to be ‘defeated where it is shown that it is better 
in the interests of the minor and for its welfare 
that it should remain where it is. If a 
minor has for many years from a tender age 
lived with its grand-parents or other near re- 
latives and has been well cared for and during 
that time the minor’s father has shown a lack 
of interest in the minor, these are circumstances 
of very great importance which should be con- 
sidered before an order for custody is made in 
favour of the father, 

Appeal against an order of the Court 
of the Subordinate Judge of Ramnad at 
Madura, dated November 24, 1933, and 
made in O, P. No. 53 of 1933 (O. P. No. 25 
of 1933 on the file of the District Oourt 
of Ramnad). 

Mr. K. V. Sesha Ayyangar, for the Appel- 
lants. 

Mr. K. Rajah Ayyar, for the Respondent. 

Judgment.—This is an appeal from an 
order of the Subordinate Judge of Ramnad 
at Madura. The petition was one under 
s. 25 of the Guardian and Wards Act, 
_ 1890, praying for an order directing the 
respondents to produce a minor girl with 
her jewels and deliver her to the petitioner 
in the presence of the Uourt and in 
default for an order that the minor be 
delivered into the custody of the petitioner. 
The Subordinate Judge directed the res- 
pondents to produce the minor before the 
Court on December 10, 1933, and deliver 
her to the petitioner. The question with 
regard to the jewels was left open. 


to the 


| Thisis a contest between the father of 
the minor girl and her maternal grand- 
father and maternal uncle. It seems that 
_ the petitioner’s first wife who was the 
‘ mother of the minor daughter died and 
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-@ year after the-minor girl was allowéd 
to be taken -by her maternal grandfather 
to his. house and to be brought up by 
him. On behalf of the petitioner, the 
father of the minor, it is alleged that the 
respondents, the maternal grandfather and 
maternal uncle of the minor, have not 
been maintaining the minor girl in comfort 
as befitted her status in life, that he 
demanded her return to him and that the 
respondents had been putting off the 
return of the child. The petitioner alleges 
that he has reason to believe that the 
respondents are arranging to secretly marry 
her to the second respondent's son and 
-that it will not be in the interests of the 
“minor to continue in their custody. The 
respondents allege that the minor is being 
looxed after properly and deny that they 
have any intention to get the minor 
married to the second respondent's son. 
They say that the petitioner never cared 
to see the minor though he was frequenily 
‘going to the second wife's house which 
was near the respondents’ house, that he 
is not a man of good morals, that he 
neglected his first wife, the minor’s mother, 
that . only seven days after her 
death he took a second wife, that it will 
not be in the interests of the minor to 
remove her from the protection of the 
respondents and that the petition has been 
presented maliciously because the second 
-Tespondent has filed a suit against the 
petitioner_on April 10, 1933, for the re- 
covery of Rs 500 as arrears of maintenance 
due in respect of the minor. The learned 
Subordinate Judge relies upon certain 
rulings particularly that in Kode Atchayya 
v. Kosaraju Narahari (1) a decision of this 
High Court. It was there decided that 
neither the fact that the father married 
a second wife nor the circumstance that 
he ill-treated the child’s mother during 
her lifetime rendered him unfit to have 
the custody of his child although immor- 
ality of the father, if proved, will have 
to be taken into consideration. It was also 
held that both according to the Hindu 
-Law and the English Law a father ‘is 
the natural guardian of his children 
during their minority and has therefore a 
paramount right to the custody of his 
children of which he cannot be deprived 
unless it is clearly shown that he is unfit 
to be their guardian. Each case ‘must 
depend upon its own circumstances and, 
however paramount the right of a father 


(1),120 Ind. Oas. 747; A 1 R 1929 Mad, 61; Ind. 
Rul (1930, Mad 43. : ` si 
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‘directed her release under s. 562, Criminal 
- Procedure Code. The District Magistrate 
reports the case in somewhat ambiguous 
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may be, that right in our opinion i 
liable to be defeated where it is shown 
that it is better in the interests of . the 


minor and for its welfare that it should 
remain where it is. 
many years from a tender age. lived with 
grandparents or other near relatives and 
has been well cared for and during that 
_ the time the minor's father has shown a 
lack of interest in the minor, these are, 
in our view circumstances of very great 
importance. They bear both upon the 
question of the interests and welfare of 
the minor and on the bona fide of the 
petition. In our view, the learned Sub- 
ordinate Judge was in error here and 
should have made the order in question 
without an enquiry which should have 
embraced the contentions put forward by 
the respondents. He never went into the 
matter at all. He must consider whether 
the petition is a bona fide one and also 
whether, having regard to the circum- 
stances of the case, the interests of the 
minor and the minors welfare will be 
better served by allowing her to remain 
with the respondents. The order is, there- 
fore, set aside and the petition is remanded 
to the lower Court for disposal according 
to law. Costs here and throughout will 
abide the event. 

Order set aside. 
PESHAWAR JUDICIAL COMMIS- 

, SIONER’S COURT 
Criminal Reference No. 416 of 1934 
December 10, 1934 
MIDDLETON, J. O. 
EMPEROR— PROSECUTOR 


Versus 
Musammat SHAH HURAN— AcCUSEp 
Criminal Procedure-Code (Act V of 1898), s. 562— 
Offence under s. 317, Penal Code (Act XLV of 
1860), by woman of 18, whois not weak—S, 562, 47 


a to be applied—Interference by High Court to prevent 


~- failure of justice. 

An offence under s. 317, Penal Code, in as bad a 
form as can be imagined was committed by a young 
woman of 18 and she did not appear to be weakly : 

Held, that 562, Criminal Procedure Code, should 
never be extended to sucha case and where it has 
been applied, the High Court must interfere in 
revision in order to prevent failure of justice. : 

Ori. Ref. from order of the District 
Magistrate, Peshawar, dated October 20, 
1934. 

Sardar Raja Singh, for the Crown. 

Order.—Musammat Shah Huran has 
been convicted under s. 317, Penal Code, 
for abandoning her newly born illegitimate 
child and the trial Magistrate instead of 
sentencing her to any punishment, ‘has 


If a minor has -for.. 


terms calling attention to the unsuitability 
of the treatment extended to the woman, 
but without -definite recommendation for 
its variation. From the evidence it: appears 
that the child was illegitimate -and 
not fully mature. It was found that it 
was still alive and was apparently then 
about three days old. It was lying naked in 
aholein a brick kiln and was covered with ` 
‘ants. The offence is as bad a form of that 
punishable under s. 317, Penal Code, as can 
well be imagined. ; l 

The woman is before me, her age upon 
the record is given as 1&8 years and her 
appearance certainly does not suggest that 
she is younger than this, neither does she 
appear to be weakly as is suggested in the 
judgment of the trial Court. There can be 
no doubt that s. 562, Criminal Procedure 
Oode, has been applied toa case to which 
it ought never to have been extended, and 
this Court must interfere in revision under 
sub-cl. (3) of that section in order to prevent 
a failure of justice. The trial was before 
a Magistrate of the First Class who was 
not empowered to sentence the woman to 
more than two years’ rigorous imprison- 
ment, and although I regard that sentence 
as inadequate, it is in this case the limit 
which J am empowered to inflict. I uphold 
the conviction and sentence Musammat Shah 
Huran to two years’ rigorous imprison- 
ment. The bond which was given under 
8, 562, Oriminal Procedure Code, is hereby 
cancelled. In connection with this case I 
call the attention of the District Magistrate 
to the explanation recorded under s. 317, 
Penal Code. - . 

D. Order accordingly. 


——— 


* CALCUTTA HIGH COURT 
Civil Rule No. 1118 of 1934 
November 28, 1934 
Gusa AND BARTLEY, JJ. 
SAILENDRA NATH KUNDU— 
PETITIONER 


VETSUS 
SURENDRA NATH SARKAR AND OTHERS 
— RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 (4) (c)—Suit for 
declaration that certain leases of debuttar property 
are illegal and invalıd and for possession of proper- 
ty—Value of subject-matter is value of leasehold 
interest created by leases. 

Where the primary relief claimed in the suit ig 
the cancellation of leases in respect ‘of certain 
debuttar properties, and possession is sought to be: 
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” obtained by the plaintiff of the leaseholds created 
by the documents alleged by the plaintiff to be 


illegal; invalid and inoperative, the valtation re- 
quired to be put onthe properties covered by the 
„plaint: is the valuation of the- leasehold interests 
created by the different leases, and not the valua- 
‘tidn of the properties irrespective of the leases, In 


7. guch-a- case the plaintiff can put his own valuation 


onthe. lessee’s- interest, the subject-matter of the 
suit,’-as-it..cannot besaid that the lease-hold- is 
‘capable of strictly accurate valuation. 4 
~. O,.R. from an order of the Second Addi- 
tional’ Sub-Judge, '24-Parganas, dated May 
28,1934. |, | 2 
~ Messrs. Gunada Charan Sen and Rakhal 
Chandra Bose,for the Petitioner., P 
Messrs. Jogesh Chandra Roy and Satindra 
Roy. Choudhury, for the Opposite Party, ` 
Order.—This Rule is- directed against 
an order passed by the Second Additional 
Subordinate Judge, 24-Parganas, in title 
suit No. 12 of 1933, directing the plaintiff 
in the suit,.a shebait, to pay court-fees on 
‘the plaint on the value of the subject-matter 
of:the suit. The pluintiff in the suit prayed 
for a-declaration that. certain leases execut- 
edin.respect of debuttar’ properties were 
illegal, invalid and inoperative; there was 
also prayer.for khas possession. of the 
properties covered by. the: leases,- The 
Jeasehold.properties which were the eubject- 
matter,of the: suit were valued by_ the 
plaintiff at Rs.: 2,000 and 'ad valorem 
court-fees. were paid: on. that amount, It 
appears that'a‘commission was-appointed 
for; the. purpose. of ascertaining the value 
of.the properties-in suit irrespective of the 
leases;, and the valuation-made by: the 
Commissioner was Rs: 69,921-5-0.. - The 
plaintiff was then . directed by the learned 
Judge- to pay court-fees.on the aforesaid 


-S f Rs. 69,921-5-0, the value of the 
subject-matter of the suit before the 
Count.” < 


A question was raised on the side of the 
opposite pasty in the Rule thatthe case 
was not one in. which the revisional jurisdic- 
tion of the Court could be allowed to be 
invoked ‘in favour of the plaintiff petitioner 
in thisCourt. We were not at all impressed 
withthe view presénted before us on behalf 
of the opposite party, that because there 
was the right of appeal by the plaintiff in 
the suit after his plaint has been rejected 
on the plaintiffs not complying ` with the 
Court’s order in "the matter of payment of 
of déficit court-fees, this Court should not 


interfere in: revision, if -we were-convinced _ 


thatethe order + directing the payment of 
‘additional court-fees -was ‘not’ supportable 
under. the law, and, was passed in.the illegal 
gxercise:of jurisdiction: by: the Court. below. 


2 
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In our; judgment the orderiedmplained. of 
is illegal. Ona perusal of .the plaint filed 
in Court, there can beno doubt that court- 
fees in the case were leviable under s. 7, 
sub-s; (4) and. cl. (c), Court Fees Act, as the 
suit ‘instituted by the plaintiff was oneto 
obtain a declaratory decree where con- 
sequential relief was prayed. Four. leases 
specified in the plaint were sought tobe : 
avoided, by the plaintiff as shebatt. and- it.” 
was necessary to pray for possession of the<% 
properlies covered by these leases as a} 
prayer for a declaration could not be con- 
sidered to-be sufficient under, the law; in 


cases of the present description. f : 
The question ihen was, what was th 
value ofthe subject-matter of the suit as 
mentioned in s.-7,.sub-s. (5), Court-feées 
Act? The primary relief claimed in the swit | 
was the cancellation of the leases in respect 
of the debutiar properties, and possession 
was sought to be obtained by the plaintiff 
-of the Jeaseholds created by the documents 
alleged by the plaintiff to be illegal, invalid 
and inoperative. In our opinion. there:can 





be noquestion that the valuation required 


to be put on the properties covered: by:the 
plaint before the Court was the- valuation 
‘of the leasehold interests created by the 
different leases and notthe valuation of the -* 
properties irrespective of the:leases; Inthe 
above view of: the case we are unable to 
agree with the Court--below in holding that ' 
the plaintiff in the suit;. the petitioner in 
this Court, was:required to pay ad valorem 
court-fees on the plaint filed by him, on : 
the value of the properties:int suit, which fy 
has been ascertained ty: be..Rs. 69,921-5-0 43 
irrespective of. the leases in question. The 44 
subject-matter of... the suit were thei 
leaseholds created by documents alleged’ 
by, the plaintiff to be invalid. under the 
law, and -the valuation put ‘by the plaintiff å 
on the subject-matter _appears* to. boiia 
adequate, regatd being had to the’ fact “49 
that the annual ‘rent payable. for debsheba 
by the lessees in-possession was only Rs. 75. 
The-plaintiff was under the law’ entitled‘ in 
a case of the present description to put his 
own valuation on.the lessees’ interest, the 
subject-matter-of the: suit, as’ it *canndt- be 
said that- the leasehold was capable ‘of. 
strictly accurate valuation. Caer 
In the result the Rule is made absolute. | 
The orders of the Court: below-passed on ` 
May 28, 1924, are set aside: Thesuit before . 
the Court will:now be’ proceeded with on ~ 
the plaint as- filed. in -Court.. There'is no 
ordér as to costs in the rule. ~ ae 
Dev -~ -. ~ Rule made absolute,” 
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PESHAWAR JUDICIAL COM- 
MISSIONER’S COURT. 
Criminal Appeal No. 629 of 1934 
January 14, 1935 
MIDDLETON, J. O. AND Mir AHMAD, 

i A.J. O 


KHAISTA KHAN— APPELLANT 
VETSUS 
; EMPEROR-—RESPONDENT 

Penal Code (Act XLV of 1869), as. 34; 302— 
Murder pre-arranged—Section 33, applicability— 
Criminal trial—Absconding of accused—Corrobora- 
tive value of—Inclusion of innocent along with 
guilty and ascribing principal part to guilty per- 
sons—Tendency in N.-W.F. Province. 

Whether the accused is alone and actually fires 
a fatal shot or whether he is with others and one 
of them fires the fatal shot is immaterial when 
the murder is pre-arranged, In such a case, s. 34, 
Penal Code, will apply to all participants, however 
many in number. ' 
. Although the mere fact that an accused’ 

person absconds cannot in itself be taken as proof 
of his guilt, it is of great corroborative value 
when weighing other and direct evidence. 

There is a tendency in the N.-W. F. Province to 
include the innocent along with the guilty when 
making a charge, especially in cases arising out: 
of blood feuds, There is also the tendency of per- 
sons in this Province to ascribe the principal part 
in an offence to the person or persons who are 
actually guilty and to accribe minor parts to their 
innocent relatives. | : < 

Cr, A. from an order of the Additional 
Sessions Judge, Peshawar, datéd Decem- 
ber 11, 1934. i 

Mr. Saaduddin, K. B., for the. Appel- 
lant. . 
Sardar Raja Singh, for the Crown. 


Judgment.—Khaista Khan, aged 30, 
an Afghan of Nisatta in the Charsadda’ 
Tahsil of the Peshawar District, has’ 
been convicted of having murdered a 
Pathan, named Muslim, a boy of 15 years 
of age of the same village, by shooting 
him upon the evéning of July 12, 1934, 
and has been sentenced to death by the 
Additional Sessions Judge, Peshawar, 
whose finding was in agreement with that 
of all the assessors who sat at the trial. 
Originally six persons were charged with 
the offence, namely, Muhammad Dad, 
aged 50, Fakir, aged 40, Zabta Khan, 


aged 32, Khaisita Khan aged 30, 
who are brothers. Ali Khan aged 19, 
and Raza Khan aged 17, who are 


sons of Mohammad Dad. The other five 
were arrested at various times during 
the Police investigation and were com- 
mitted for trial at a time when Khaista 
Khan had not been arrested. He was, 
however, arrested and committed for trial 
before the others had been tried. All six 
were tried upon the same day, but for 
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‘presence of blood on the road, took 
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reasons which are not apparent, the trial 
of Khaista Khan was kept nominally 
separate from that of the other five. In 
the other case heard upon the same day. 
all five accused were acquitted. The past 
history of the families of the accused 
and.of the deceased affords a motive for the 
alleged offence and is not denied by the 
defence, but was relied upon on þe- 
half of the appellant who suggests that. 
a false charge had been brought against 
him. ‘This past history is as follows : 

One Musummat Palwasha was abducted 
by Khairulla, a brother of Khaista Khan, 
Dilawar, the brother of Musammat Palwasha, 
then killed Khairulla and absconded. 
The case, however, went before a jirga 
and he was released on payment of 
Rs. 500to Khairullah’s relatives. Later on, 
Dilawar was sentenced to 14 years’ rigo. 
rous imprisonment for causing the death 


- of another person unconnected with the 


family and he is still in jail. This man, 
Dilawar, is the father of Muslim deceas- 
ed. These events are, therefore, said to 
have originated, a blood feud between the 
two families, 

On July 12, 1934, Mehrdil (the father of 
of Dilawar) went to his fields accompanied’ 
by his grandson Muslim (son of Dilawar) 
to examine the stae of the moisture in 
the soil. After this Muslim cut grass. 
from the field boundaries and then the’ 
two started home. Reaching the Nisatta- 
Mardan road they were joined by Shah- 
baz and Andazgul. The party of four 
after saying prayers at a roadside mosque’ 
proceeded on their way with Muslim lead- 
ing. Suddenly’ Khaista Khan, Fakir ‘and’ 
Zabta Khan got up from a-ditch on the. 
roadside and each of them fired a single: 
shot at Muslim, causing him to fall to: 
the ground. Thereafter Mohammad Dad, 
Ali Khan and Raza Khan rushed up- 
from the other side of the road to pre~ 
vent Mehrdil and his’ companions’ inter- 
fering. Muslim died almost immediately 
and the six accused persons ran away, 
Thereafter the villagers collected and 
Mehrdil went to the Police Station in a 
tonga and reported: the occurrence at 11 
P. M. that Police Station being 7 miles 
away from the spot. The Sub-Inspectur 
came to the spot, found that the deceased 
had been placed on a charpoy, noted the 
os- 
session of the bundle of grass, the hoe 
and the sickle which the deceased had 
been carrying, and afterwards inspected 


the ‘fields of Mebrdil where he: noted that 
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grass had been recently cut from the 


boundaries, Two days later Mohammad Dad, 
Ali Khan and Raza.Khan were arrested, 


but Zabta Khan was not arrested until. 


the . July 18, dnd that in another village, 
whilst Fakir: was produced by a lambar- 


dar as late as- July 23. XKhaista 
Khan, the present appellant, was arrested 
by Frontier Constabulary on Septem- 


ber 16. The story outlined above was 
given in Court by. Mehrdil, Shahbaz and. 
Andazgul and one other alleged eye-wit- 
ness. ‘The accused in both trials pleaded 
not guilty, merely denied any connection 
with the death of Muslim and alleged that 
these cases had been brought against 
them on account of enmity. No defence 
evidence was produced. The’ five assessors 
who sat in both trials, recorded -the una- 
nimous opinion that ‘Khaista Khan was 
guilty of murder, but that, the charge 
against the other. accused had not been 
established, ipak 


. The learned Additional Sessions Judge. 
teferred to the medical evidence which 
showed that there were two gunshot 
wounds upon the person of Muslim, one upon 
- the- arm. and one in the back, noted that 
in the opinion of the Doctor both might 
have been caused by one shot and ex- 
pressed agreement in this opinion; he 
referred to discrepancies between the state- 
ments of Shahbaz and Andazgul as to 
their movements directly after the occur- 
rence, and considered that tbese discre-. 
-pancies was such as to render it doubtful 
if they were with the deceased and 
Mehrdil. at the time. The evidence of a. 
fourth alleged eye-witness, Sarfaraz, was 
rejected by him on the ground that he 
did not give any evidence at the Police 
investigation until four days after the 
occurrence, On the other hand, he found 
that the evidence of Merhdil was 
strongly corroborated by his own First 
- Information Report and by circum- 
stantial evidence connected with the spot 
such as the discovery at it of blood marks 
of a bundle of grass and ofa sickle. He 
recorded -the finding that Mehrdil ‘was 
actually -with Muslim at the time of the 
occurrence. From this point in his judg- 
ment he enters into a discussion in which 
he has recorded several sweeping state- 
ménts which do not appear to us to be 
justified in the definite form in which 
they were expressed. He says that Mehrdil 
„charged six-accused thus attempting to 
effect a-clean sweep of the whole family 
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and adds: | 


“This obviously appears exaggeration manifestly 
due to the blood feud existing between them.” 


We can find no reason to agreé with 
this comment as made. - We would _ prefer 
to say that as a blood feud exists, the 
allegation involving six members of one 
family, though not necessarily untrue, is 
one that should be’ regarded with con-. 
siderable suspicion upon genera] grounds. 
The learned Judge further noted that as 
the. wounds -could have been caused by 
ons shot, asthe boy was only 15, whilst- 
Mehrdil was 80, there was no. necessity. 
for a large number of men to take part, 
in the occurrence, and that as Khaista 
Khan absconded whilst -the remaining ac-, 
cused soon surrendered, these various points’ 
sirengthen the direct evidence against 
Khaista Khan, and in respect of the guilt 
of the other accused leave a “shadow of 
doubt.” “Ihe learned Judge then errone- 
ously stated that the assessors were unani- 
mously of the opinion that “Khaista Khan: 
accused alcne” was responsible for the 
murder, and proceeded to give his own 
finding that it was 
cused alone who caused the death ofthe 
deceased.” The judgment is clearly vitiat- 
ed by over emphasis. Ifthe learned Judge 
considered that there was only a shadow 
of doubt regarding the guilt of the other. 
accused, he could not have come to the 
finding that Khaista Khan accused alone 
had caused the death of ‘the accused. 
Apparently his view was ‘really the same 
as that of the assessors, namely, that 
Khaista Khan was undoubtedly guilty, 
while in respect of his alleged companions 
there existed a reasonable doubt. 


So far as the direct evidence of eye- 
witnesses is concerned, the case against 
all six persons was equally strong ; for if 
any of the four eye-witnesses were believed, 
there would be a proved case of murder 
against all six persons who were charged. 
It is on general grounds rather than on 
particular features of his case that douht 
arises as to the credibility of Mehrdil, the 
principal eye-wilness. One general ground: 
is the existence of a tendency in this Pro- 
vince to include the innocent along with 
the guilty when making a charge, espe-. 
pecially in cases arising out of blood feuds; 
another general ground is the tendency 
of persons in this Province to ascribe the. 
principal. part in an offence to the person 
or persons. who are actually guilty and to 
ascribe minor parts to their innocent rela- 


“Khaista Khan ac-. . 
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tives. It cannot be said that these two 


tendencies have necessarily affected the 
present case, but the possibility that they 


have done so cannot be excluded from: 


consideration, and the suggestion arising 
from them is that Muhammad Dad Ali 
Khan and Raza Khan, to whom a mere 
supplementary part was given in the 
offence, were really not present at all. These 
general grounds do not weaken the case 


as against Khaista Khan and his brothers. 


Zabta Khan and Fakir, all of whom are 
alleged to have appeared 


of these general considerations we do share 


the doubt expressed by the learned Judge: 


and the assessors regarding the complicity 
of Muhammad Dad, Ali Khan and Raza 
Khan and we note that it was these three 
who were arrested in their own homes two 
` days after the occurrence. - 

The only point distinguishing the case 


between the remaining three accused is: 
connected with the absconding of Khaista - 


Khan. Actually all three appear to have 
avoided arrest, though it was Khaista 
Khan who madea determined attempt to 
do so by remaining away from his village 
for two months. On behalf of the appel- 
lant it has been urged before us that 
- there is nothing to distinguish the case 


against him from that against the other: 


five persons who were acquitted. We have 
already pointed -out the. distinguishing 
features which in our opinion are most 
marked as between two groups, each of 
three accused persons, It has next 
been urged that there are grounds for 
believing that even Mehrdil was not 
an eye-witness. 
on the medical evidence that there was 
partially digested food in 
of the deceased when it was examined post 
mortem, and that in the Doctor's opinion 


he had had food two to four hours before. 


his death. It is pointed out that Mehrdil 
mentions a morning meal taken long before 
midday and it is urged that Muslim must 
have been murdered before 2 P. m., and 
that hence it is probable that his body 
was discovered, that Mehrdil was called, 


and that in ignorance of the true facts’ 


Mehrdil and his friends fabricated the pre 
sent story against the enemies with whom 
he had a blood feud. We are not impres- 
sed with this argument. Wedo not know 
whether the boy had any food subsequent 


to his morning meal, but we consider it. 


most likely that he would take some out 
into the fields with him, and we do not 
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simultaneously ` 


and tohave actually fired guns, In view: 


The suggestion is based ` 


the stomach’ 
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consider that the presence of semi-digested 
fcod in his stomach after death is sufficient 
to lead tothe conclusion that he was alone’ 
when he was killed. Finally, we must 
express our conclusions as follows: 

There: is no special reason in this case for, 
disbelieving Mehrdil’s statement as to the 
circumstances in which Muslim met his 
death ; but there is the general tendency 
amongst people of the class from which 
Mehrdil is drawn, to include the innocent 
with the guilty and to.ascribe to them 
minor paris, and because of this tendency we 
consider that there is very considerable doubt 
as to the complicity of Mohammad Dad, Ali, 
Khan and Raza Khan; further as amongst 
the three remaining accused, ‘namely, 
Khaista: Khan, Fakir and Zabta Khan, 
the case against Khaista is strongly cor-, 
roborated by the undoubted: fact of his 
continued and determined evasion of ar-. 
rest; although the mere fact that an ac- 
cused person absconds cannot, in itself be. 
taken as proof of his guilt, it is of great. 
corroborative value.when weighing other 
and direct evidence. In Khaista Khan's 
case we agree with the learned trial Judge. 
and the assessors intheir opinion that he, 
is guitly of the murder of Muslim. Whe- 
ther he was alone and actually fired the 
fatal shot or whether he was with others, 
and one of them fired the fatal shot is 
immaterial because the murder was ob- 
viously pre-arranged and hence s. 34, 
Indian Penal Code, would apply to all, 
participants however many in number, 
With Zabta Khan and Fakir who have 
been acquitted, we are not at present. 
concerned. The appeal accordingly fails. 
and is dismissed, and ths sentence of 
death passed upon Khaista Khan is hereby 
confirmed. : | 

N. Appeal dismissed, 





MADRAS HIGH COURT ; 
Civil Revision Petition No. 766 of 1933 
November 1, 1934 | 
VENKATASUBBA Rao, J. 
Tan POLLACHI TOWN BANK Lern., BY - 
SECRETARY, T. K. MUTHUSWAMI 
OHETTIAR—P uatnTiIFF—PETITIONER 


versus 
A. S. KRISHNA AYYAR AND OTHERS — - 
RESPONDENTS ° 


Court Fees Act (VII of 1870), s. 17—~Transfer of 
Property Act (XX of 1929), s. 67—Suit on two mort- 
gages executed for five promissory notes— Whether 
embraces two or five distinct subjects—Proper courts 
fee—Effect of s, GT-A. l 
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“Where a suit was brought to enforce two mortgages 
which were execuled for amounts due under five 
promiseory notes : 

Held, that in the words of s.17 of the Court Fees 
Act, the suit embraced only two distinct subjects and 
the court-fee payable on the plaint should be computed 
on this basis. Secretary of State for India im 
Council v. Ayyasami Chettiar (1), relied on. 

' Held, further, that the principle of consolidation 
applied by s.67-A of the Transfer of Property Act 
hasno bearing on the interpretation of 5.17 of the 
Court Fees Act and the suit in a case like this cannot 
be deemed to relate to one subject only. 

. Petition únder s. 115 of Act V of 
1908 and s. 107 of the Government. of 
India Act, praying the High Court to 
revise the order of the Court of the Sub- 
ordinate Jadge, Coimbatore, dated Feb- 
ruary 14, 1933, and ‘made in O.S. No. 76 
of 1932. | A 

“Mr. M: Krishna Bharathi, for the Peti- 
tioner. 

- Mr. P.V. Rajamannar, for the Govern- 
ment Pleader, for the Respondent. 

Judgment.—The lower Court’s view is 
wrong and cannot be upheld. The fact 
that there were five promissory notes, -is 
irrelévaht for the two mortgages sued on 

-xere granted for the amounts due under 
those notes. The lower Court forgets that 
the suit was not filed on the basis of the 
Promissory notes but to enforce the mort- 
gages. That being so, in the words of 
s. 17 of the Court Fees Act the suit em- 
braces not five but two distinct subjects. 
It. is on this footing that the court-fee 
payable on the plaint should be computed, 
Secretary of State for India in Council v, 
Ayyasawmi Chettiar (1). 

-> Nor is the view contended for by the 
petitioner correct, what is argued is that 
as under s. 67-A. of the Transfer of Pro- 
perty Act a person is bound to include in 
the same suit different mortgages held by 
him, it follows from this, that the suit 
relates toone subject only and does not 
comprise as many subjects as there are 
mortgages. I am not prepared to accept 
this contention. The principle of consolid- 
ation applied by s.67-A of the Transfer 
of Property Act has no bearing upon the 
interpretation: of s.17 of the Court Fees 
Act. The very basis of s, 67-A is that 
there is mole than (me subject. -The 
mortgages sred cn ‘may ke different 
from- cne another in their terms and 
incidents; even. ihe causes of action 
may have acc1ued cn different dates. Al 
that*s. 67-A enacts is, that the mortgagee 
isbcund to sue cn all the mortgages in 
(1) M1 Ind. Cae. 573; 65 M L J 252: 37. L W 74; 
Ind, Rul. (1933) Mad, 146; A Ij R 1933 Mad, 178; (1923) 
M WN 215, Ni 
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respect of which the mortgage money -has 
by the time of suit become due. In {his 
care, the two morigages are over the same 
set of prcperties, but Imay point out, though 
I am not called cn to construe s. 67-A, 
that Mulla ccmmenting on that section 
observes ; 

“Jf the mortgagee holds different mortgages of 
different properties of successive mortgages of ihe 
game property from the same mortgagor, he must 
enforce all or none, unless there is a contract to 
the contrary”. 

If this interpretation of s. 67-A be ccr- 
rect (I am not to be supposed as accepte, 
ing it) the petitioner's argument would 
amount to this; even where there ale 


different mortgages over different prc- 
perties, the suit must be deemed to 
relate to cne subject only for the 
purposes of the Court Fees Act, This 


could hardly have been intended. 

For the payment of the additional court- 
fess, three weeks are allowed from ihe date 
of the receipt by the lower Court of this 
order. Imake no order as to costs. 

Ay Order accordingly. 


—— 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 511 of 1934 
January 2, 1935 
MIDDLETON, J. C. AND MIR AHMAD, A. J.C, 
GULZAMAN AND OTHERS — ÅCCUSED-— ~ 
APPELLANTS 
versus = 
EMPRROR— Opposite Party. 

Criminal trial—Witness making false charge 
against innocent perscn—Whole of his evidence, if 
falsified—Falsus in uno falsus in omnibus, is in- 
applicable in N.-W. F. P.—Acquiital of accused, if 
necessitates acquittal of co-accused. | 

The maxim falsus in uno falsus in omnibus is one 
which bas never been accepted by Court of the Judicial 
Commissioner of N.-W. F, P., in respect of witnesses 
of N.-W. F. Province where there is a notorious tend- 
ency to accuse the innocent alopg with the guilty. 
Hence in view of the fact that in many cases wit- 
nesses will knowingly make a false charge against 
an innocent person at the same time that they make 
true charges against guilty persons, the fact that a 
witness makes a false charge against an innocent 
person does not necessarily falsify the whole of his 
evidence. It makes no difference whatever whether 
the facium ofthe falseness of the one charge is 
actually proved oris merely suspected. 

The acquittal of an accused does not necessitate 
the acquittal of his co-accused. 


Cr. A. from an order of the Second Addi- 
tional Sessions Judge, Peshawar, daled 
November 29, 1934. . 

Messrs. B. R. Puri and S. 
Khan, for the Appellants. 

Mr. S, Raja Singh, for the Orown. 


- Aurangzeb 
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Middleton, J. C.—Kala aged 28, Bostan 
aged 25 ahd Guizaman aged 21, sons ol 
Mirali, together with Mehmud, aged 60, 
father-in-law of Gulzaman, were committed 
for-trial upon a charge of -murdering 
Abdul Rahman, a resident of their own 
Village Makol Turli inthe Hazra District. 
The prosecution story was that there is 
eamity amounting to a blood feud bet- 
ween the families of Mirali and Abdul 
Rahman and that Abdul Rahman upon 
June 26, 1934,set out to visit his son Sher 
Zaman at the Haripur Central Jail 
(Sher Zaman was then undergoing sentence 
ina case in which aman of Mirali’s 
family had been killed); he was accom- 
panied by his sons Alizaman P. W. No. 2, 
aged 18, and Mahbub P. W. No. 4, aged 9. 
They put up for the night at the house 
of Mohammad Khan P.W. No.5 -(the 
brother of Abdul Rahman’s wife) and con- 
tinued their journey early next morning. 
Soon after they started, Abdul Rahman 
was suddenly attacked by the four accus- 
ed who threw stones at him and then 
chased himand beat him to death with 
sticks. Meanwhile histwo sons ran off to 
a neighbouring cattle shed where they 
told Nur Ahmad P. W. No.6 what had 
occurred, On returning with him to the 
spot, they found their father laying dead 
whilst Mohammad Khan P, W. No, 5 and 
Kala P. W. No. 6 had come up in the 
interval and were standing by. Thereafter 
Alizaman and Mohammad Khan set offto 
report the matter at the Police Station, 
but meeting aSub-Inspector, six miles from 
the spot, Alizaman gave his report to 
that Sub-Inspector who then came direct to 
the spot. < 

The four accused all pleaded not guilty 
at the trial and all produced alibi 
evidence. Out of the three assessors one 
believed the story of the two sons of the 
deceased without question and considered 
that all four were guilty. The other 
two doubted whether the accused were 
actually the assailants and also whether 
the assailants had intended to 
cause death and therefore ` held the 
four accused not guilty. The learned 
Additional Sessions Judge was impressed 
-with the alibi evidence produced on behalf 
of Mahmud whom he acquitted; he, however, 
convicted the other three accused upon the 
strength of the evidence of Alizaman, 
Mahbub and Muhammad Khan corroborat- 
ed, as he considered, by that of Nur Ahmad 
‘Kala. He convicted, these three men and 
sentenced them ty death, They have 
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preferred a joint appeal and their centences 
A group of 
witnesses, Munsaf P. W. No. 8, Samundar 
P..W. No, 9 Mir Ahmad P. W. No. 11 and 
Shahsowar P. W. ‘No. 12, gave evidence of 
meeting the four accused’ soon after the 
alleged occurrence in Company, with each 
other. The evidence of this group of wit- 


‘nesses hag been rejected by the learned 


trial Judge for reasons which we consider 
adequate and we need not discuss it. The 
medical evidence shows that Abdul Rahman 


‘was hit both with stones and sticks. He 


appears to -have been hit with stones three 
times upon the head and face, but the fatal 
injuries were caused by sticks, there being 
a group of parallel stick marks horzontally 
across his lower chest and upper abdomen 
and another group of vertical stick marks 
upon his back. The beating was so severe 
that no less than nine ribs weré broken 
whilst the liver, spleen and both lungs had 
been ruptured causing instantaneous 
death, ; z 
The medical evidence in itself.does not 
ive any clue as to the number of the as- 
Bailants, though it would suggest that there 
-were more than one. (After examining the 
evidence His Lordship continued.) - “The 
first argument addressed to us in appeal ig 
that the learned trial Judge having: bè- 
lieved the alibi evidence produced infavour 
of Mahmud has thereby showa ‘that he 
believes the story of the principal witnesses 
to be false in respect of that man and that 
if this be the case, their evidence cannot 
be accepted against the others. The max- 
im falsas in uno falsus in omnibus is one 
which has never been accepted by this 
Court in respect of witnesses of this Pro- 
vince, where there is 2 notorious tendency 
io aceuse the innocent along with the 
guilty. Counsel has distinguished three 
kinds of cases in which there are several 
accused: (a) A casein which the prosecu- 
tion witnesses themselves are doubtful.as 
to identity of one accused person but not 
of that of the.others; (b) a case in which 
the prosecution witnesses allege certainty 
as to identity of all the accused, but the 
finds some doubt regarding the 
identity of one and acquits him by giving 


him the benefit of that doubt and (c) a casein 
-which the prosecution witnesses allege cer- 


tainty of the identity of all the accused, but 
inwhich the Court finds that the case against 
one of the accused is definitely false. * 

It is clear that in case (a) acquittal of 


the one accused in no way precludes the 
conviction of the others; it 1s also clear that 
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if the doctrine falsus in uno falsus in 
omnibus be applied consistently, the acquit- 
tal of one accused in cases (b) and (c) 
would lead to the acquittal of the others 
also. We have already noted that this 
. doctrine has never been applied by this 
, Court and could not be justly applied in 
. view of the nature of the local people. 
‘Counsel seeks to distinguish between cases 
. (b) and (c) and urges that in case (c) one 
. acquittal should lead to the acquittal of all. 
, The distinction is not apparent to’ us. We 
- accept the fact that in many cases -witness- 
¿e8 will knowingly. make a false ‘charge 
Against an innocent person at the. same 
-time that they make true charges against 
guilty persons, and we therefore consider that, 
„the fact that a witness makes a false charge 
: against an innocent person does not neces- 
.sarily falsify the whole of his evidence. It 
‘makes no difference whatever whether the 
‘factum of the falseness of the one charge 
:is actually proved or is merely suspected. 


„In the present case in para. 11 of his 
‘judgment the learned trial Judge has 
‘stated that he actually believes the alibi 
‘evidence given in favour of Mahmud, 
‘though he has gone on to say that he gives 
‘Mahmud the benefit of doubt in acquitting 
him, therefore it is not quite certain whe- 
ther he regarded the prosecution witnesses 
a8 giving definitely false evidence against 
Mahmud or not. Re that as it may, we are 
‘unable to accept the argument that the 
‘acquittal of Mahmud must necessitate the 
acquittal of his three co-accused. 


, The next argument employed is that 
„there is little to distinguish the alibi 
evidence , given for the three appel- 
lants from that given for Mahmud. 
“The learned trial Judge rejected the former 
-because the witnesses had not appeared 
before the Police, but it is pointed out that 
actually Imamdin defendant-witness who 
appeared on behalf of Gulzaman, did 
appear before the Police, whilst Hariram 
who appeared for Mahmud, did not appear 
before the Police, and it is therefore urged 
that the trial Judge's reasons were not 
“based upon facts. We ourselves, however, 
-are not impressed by the defence evidence 
‘on other grounds, namely, that there was 
.no reason for the defence witnesses tore- 
. member the dates which they so glibly gave 
. and also because the defence witnesses, as 
poiftted out by the trial Judge, probably 
had sympathy with the appellants on account 
-of the connection in their employments. 
Jn our opinion the present case is one which 
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must stand of fall upon the prosecution 
evidence, 

The learned trial Judge has relied upon 
the direct evidence of Alizaman P. W. 
No. 2 Mahbub P. W. No. 4 and Muhammad 
Khan P. W. No. 5 as corroborated by that of 
Nur Ahmad P. W. No.6 and Kala P. W. 
No.7. We have already pointed out that 
Kala’s evidence does not corroborate that 
cf the eye witnesses. He gives a story 
totally -opposed tothat of Alizaman, Mah“ 
bub and Nur Ahmad. It may be that he 
has modified an original story out of fear, 
but whatever be thereasons.we.are unable 
tocagree with the learned trial Judge that 
his. eyidence affords any corroboration. 


‘We ¢annot: believe his story, for if ‘in fact- 
“the two. boys had. come, to him, there would 


bé- mo reason’ why they should hide the 
fact. We must, therefore, set aside the 
story.of Kala as being incredible. ` Sea 
We next come.to that of . Muhammad 
Khan.. This-man had been away on 
business at a distance sufficient to preclude 
his returning home at night, yet healleges . 
that he was approaching his home at dawn., 
The allegation is wildly improbable and it. 
is made in order to support the wildly . 
improbable: coincidence that hé should 
happen to come to a particular. spot. at the 
particular moment when his brother-in=. 
law was being attacked there. We are not 
at all impressed with the evidence of.this 
man and . noting the great delay which 


‘occurred before the first information - report 


was made, we consider it far more. likely 
that his return home was awaited before 
Alizaman set out to make the report. `` 

We are thus finally left with the-evidence 
of thetwo boys and that of Nur Ahmad. 
We are unable to hazard any reason why 
Nur Abmad should have made the ex- 
traordinary statement that he delayed so 
long before going to the spot. We cannot 
believe his statement as itis against. the 
ordinary impulses of human beings.: We 
regard, however, the important point inhis 
evidence to be that the boys told him that 
“the sons of Mirali.” 
The learned trial Judge has thought that 
the boys must have given the names of the 
assailants and that Nur Ahmad has con- 
cealed this fact in order to screen the 
„accused. We can find no connection bet- 
ween Nur Ahmad and either family in- 
volved inthe blood feud and therefore no 
-direct reason why he should screen the 
accused, but we do consider it quite normal 
In this country that a witness shou'd con- 


:ceal his knowledge in order to escape being 
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dragged into an existing blood feud. We 
therefore- regard. the learned trial Judge's 
opinion that Nur Ahmad has concealed 
the fact that the boys mentioned the names 
of the accused as a reasonable one.. On 
the other hand, there is another possibility 
which has -been overlooked ` by the trial 
Judge. This possibility is that the boys 
were somewhat separate from their father 
and in their excitement- and terror. were 
unable to recognize his assailants and there- 
fore jumped to the conclusion that they 
must be the members of Mirali’s family and 
actually did tell Nur Ahmad ' that they 
‘were the sons “of Mirali. without closer 
; identification. - Ib. is this last possibility, 


whic. “prevents. us from maintaining. the > l 
We’ consider + 
“it possible that the two boys‘did not actually E 


findings of the trial ‘Judge. 


‘identify their father’s: Vassailanta that “they 
‘indicated. their enemies as being the 
-. assailants by guess work and described 
their, éiémies.as‘ the ‘sons of-Mirali; ‘and that 
. it: Was-not. until the arrival of Muhammad 
Khan later in the day dhat.a definite story 
was prepared and that a start. was made 
for thé:Police Station. As we.consider this 
toSbe-a ‘possibility, it is obvious-that we 
-cannot maintain the convictions of the three 
appellants who are only three members of 
‘a numerous family having a blood feud 
against the deceased. “We accept their 
` appeal ‘and acquit them setting aside their 
convictions and sentences accordingly. 
Appeal accepted. . 


MADRAS HIGH COURT 
Civil Appeal No. 399 of 1932 , 
~ October 20, 1934 i 
- VABADAOHARIAR AND Burn, JJ. 
VEERAPPA CHETTIAR 
ES EE A PERCEN ; 








a 8: pa AR. M. ANNAMALAI CHETTIAR 
-AND OTAERS—DEFENDANTS—RESPONDENTS . 
Hindu Law—Par tition—Execution of release deed 

by father to protect-minor sons—Deed liable to be 

i impeached by creditors—fiffect-of such deed—Liabi- 

. lity of sons for debts contracted by father after date 
of deed— Pre-partition debts— Son's liability, nature 


“Under the Hindu law the only course ‘open to 
those interested in the minor members of a joint 
. family, if they wish to protect those members against 
the mis-deedsof the father or elder brother is either 
to bring about a partition or to get a release from 
the misbehaving elder member on paying him a 
certain amount, and where a release so taken is not 
a sham transaction, though it may be subject to 
impeachment by the creditors, it cannot be held to 
be wholly inoperative so as to make the minor mem- 
bers liable for the debts contracted by the elder 


N 
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‘that he has taken to bad ways. 


‘of P. Ws. ‘Nos. 
‘ness No. 2, 
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member „after the date of the lease ar to make thé 
minors’ share liable to be procéeded against in exe- 


cution of decrees in suits to which -they have not 
heen made parties. 
Though even after partition the ‘son could be 


proceeded against by way of suit in respect of debts 
contracted by the father ‘prior to partition, the son's 
share cannot after partition be’ proceeded ' against 
in execution ona decree obtained against the father 
alone after the division.. Subramania Ayyar v: 
Sabapathy Ayyar (1), distinguished. 

. A. against the decree of the Oourt 
of the: ‘Subordinate Judge of Devakottah; 
dated September 2, 1932 and made. iu 
O. P:.No., 209 of 1930. 

Mr. KRajah Ayyar, for the o 
Mi. V. Ramasawmy Ayyar, for thé Res- 

pondents. ' 

Judgmeént.—This is an appeal by the 
plaintiffs, who are uncle ‘and nephew, 
‘against a decree which dismissed ‘ their 
suit-to’have it declared that a half share 
in certain properties is ‘not liable to be 
attached in execution of the: decree,. ob- 
‘tained by the first defendant. against the 
‘second . defendant, -in O; S. No. 215’: of 
1929.-The debt for which’ that- decree 
was obtained was contracted ‘by the second 
‘defendant on December’ 14; 1928. On Feb- ` 
Tuary:1, 1929, the sécond defendant, ander 
the advice of cortain elders and - -mediators, 
executed a release deed Ex. A in .favour 
of the. plaintiffs, the first plaintiff. being 
his younger brother and the 2nd plaintiff 
being his, minor son, That ‘document 


‘recites that the second defendant since he 


attained majority has not been: properly 
looking after the family or its affairs and- 
. These 
recitals are now confirmed by the evidence 
1 and 2. Plaintiff Wit- 
is no’ doubt interested -in the 
minor plaintiff, being the’ grandfather of 
the: minor's mother.’ Bat having regard 


-to the fact that these statements are openly 


made in a registered document and spoken 
to by P. Ws. Nos. 1 and 2, there is no 
reason to doubt the truth of those T6- 


-citals. 


Under the Hindu Law, the only course 
open to those interested in the minor 
members of a joint family, if they wish 
to protect these members irom the mis- 
deeds of. the father or elder member, 
is either to bring about a partion or to 
get a release from the misbehaving elder 
member on paying him a certain amount. 
Such transactions are no doubt open -to 
attack by the creditors of the ‘persan so 
cut off from the family, and creditors are 
justified in insisting that such transactions 
should be carefully scrutinised, But in 
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the circumstances appearing in this case, 
we have no reason to think that Ex. A. 
was either a sham transaction or a dis- 
honest transaction in the sense that its 
main purpose was to cheat creditors. Its 
main purpose undoubtedly was to put 
beyond the power of the second defend- 
ant, as faras was possible under the law 
to- endanger his minor son's interests in 
the family property. The learned Judge 
has pointed to certain defects in the 
way in which the second defendant’s share 
in the family has been arrived'atin Ex. A. 
and we are not prepared to say that 
those criticisms of the learned Judge are 
not well-founded; but they will only justify 
the conclusion that to the extent to which 
the second defendant parted with his 
‘Share for a sum of Rs. 5,000, the trans- 
‘action cannot be held binding upon the 
„creditors. That is not the same thing as 
saying that the release is wholly inoper- 
‘ative or that it is not a bona fide -ar- 
Yangement or that even after that date, 
the second defendant must be regarded 
.&8 continuing in a state of non-division 
with his minor son.so as to make the 
Minor son liable for the debts contracted 
“after that date, or so as to make the minor's 
‘Share liable to be proceeded against in 
‘execution of decrees insuits to which he 
‘has -not been made a party. 

The Full Bench decision in Subramania 
Ayyar v. Sabapathy Ayyar (1) has no doubt 
‘established that even after partition the 
son could be proceeded against, by way 
of suit, in respect of debts incurred by 
the father prior to partition. But we do 
mot agree with the learned Subordinate 
Judge that even after the son and the 
father have ceased to :be undivided, the 
, son's share could be proceeded against in 
| execution, on a deciee obtained against the 
father .alone after the division. 

In this view, we must allow the appeal 
so far as the second appellant's one- 
-fourth share in .the family properties is 
.concerned. To that extent we must set 
aside the order in the claim proceeding. 
The parties will bear their own costs both 
-here and in the Court below. 

A. ~ Appeal allowed. 


` (1) 110 Ind, Cas, 141; 51 M361; (1928) MWN. 
. 348; 27 L W 688; ATR 1928 Mad. 657; 54 M.L J 726 
Œ ; 
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MADRAS HIGH COURT 
Appeal Against Order.No. 498 of 1931 
November 19, 1934 
BrASELY, C. J. AND Kine, J. 
K.N. VARADARAJA AYYAR— 
DEFEND ANT—APPELLANT 
versus 
K.N. PARAMESWARA AYYAR— 
PLAINTIFE— RESPONDENT 
Civil Procedure Code (Act V of 1908), s.47— 
Decree awarding property—Deterioration before deli- 


very of possession— Question of damages must be 
determined in execution. : 

Where a decree awards a person a certain proper- 
ty, he is entitled to get itin the state in which it 
was when that decree was passed and the question 
whether when the property was delivered it continu- 
ed to. be in the same state or in the meantime 
underwent deterioration is a question to be deter- 
mined in execution and not by a separate suit. 
Rama Shetti v. Maniappa Sheiti (1), not followed, 
Dhanarajagerji v. Pannganti Parthasarathy (2), fol- 
owed. 


A. against an order of the Court of the Sub- 
ordinate Judge, South Malabar at Palaghat, 
dated October 17, 1931, and made in 
E. P. No. 50 of 1931 in O. S. No. 47 of 1919. 


Mr. C. R. Venkatachala Ayyar, for the Ap- 
pellant. : 

Mr. P. S. Narayana Swami Ayyar, Tor the 
Respondent. 

Judgment.—This appeal must be dis- 


Missed with costs. The Subordinate Judge 


in execution proceedings ‘arising out of a 
Partition suit awarded the execution- 
petitioner the sum of Rs. 750 by way of 
damages. The matter arose in the follow- 
ing way. There was a certain property 
which in the partition fell to the share of 
the execution-petitioner. Between the date 
of the decree and the execution proceedings 
that property was deliberately damaged. 
The case of the execution-petitioner was 
that the 3rd defendant in the partition 
suit, who was one ofthe co-sharers, at the 
instance of the 2nd defendant deliberately 
damaged their property, the 2nd defendant 
having previously given an undertaking 
that he himself would not damage the 
property. Presumably he was able to 
Satisfy his conscience if he possessed such 
a thing by getting somebcdy else to do the 
damage instead. This apparently he con- 
sidered was within the terms of the 
undertaking and not in violation of them. 
The3rd defendant was also a co-sharer 
and the position taken up by the execution- 
petitioner was that this property Kad 
suffered in this way in between the decree 
in the} partition suit and his seeking to 


~ get possession of it and he was ‘therefore 


in law entitled in execution proceedings 
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not only to an order putting him in posses- 
sion of the property butalsoto the assess- 
ment of the damages alleged to have been 
done to the property. In hig petition ha 
first of all asks to be given pcssession of 
the property and secondly, for the assess- 
ment of the damags. The Subordinate 
Judge appointed a Commissioner to report 
as to the damages. We have the Commis- 
sioner's report before us and it was before the 
learned Subordinate Judge who accepted 
it and fixed the damages done to the 
property at Rs. 750 agreeing with the 
figure arrived at by the Commissioner. 
He accordingly allowed that amount to 
the execution-petitioner. The objections 
taken before us.are that the petitioner did 
notask forthe payment of the ‘damages 
after they had been assessed to the peti- 
tioner and that the Court had no right to 
make any such order. Reliance was placed 
upon the decision of this High Court in 
Rama Shetti v. Maniappa Shetti 33 Ind. Cas, 
520 (1) in support of this contention. 
There is, however, a case of a later date, 
namely, Dhanarajagerji v. Panuganti 
Parthasarathy (2) a decision of a Bench of 
this High Court consisting of Venkata 
Subba Rao and Reilly, JJ., where an 
exactly similar point arore and was dealt 
with. That Bench disagreed with the 
decision of the Bench in Rama 
Shetti v. Maniappa Shetti (1) and 
followed other cases and we think quite 
rightly. The Bench in this case held that 
where a decree awards a person a certain 
‘property he is entitled to get it in 
the stale in which it was when that 
decree was passed and that whether when 
ihe properly was delivered it continued 
to bein the same stateor in the meantime 
underwent deterioration is a question to be 
determined in execution. They further 
held that it was not competent to the 
Court under s. 47 (1) Civil Procedure Code 
torefer the petitioner or the plaintiff to a 
‘suit and that such a matteras this must 
be dealt with in execution, the provisions 
of that section being mandatory. In our 
view, this decision covers this case, and 
we see no reason whatever for disagreeing 
with it. Following that case, we hold that 
„the Executing Court was bound to assess 
the damages, and having done 80, award 
the damages so assessed to the petitioner, 
Another objection taken was that the 


(1) 33 Ind. Cas. 520, 
(2) 148 Ind. Cas, 356; 57 M49; A IR 1933 Mad, 825; 
38 LW 714; (1933) MW N1182;.6 R M470; 66 M LJ 
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damages Rs. 750 awarded were excessive. 
We observe that no assistance whatever 
on the question of damages was given-by 
the 3rd defendant in the lower Court. He 
was content to take up the position that he 
was not liable to pay any damages at all. 
Hence it is that we only have the Commis- 
sioner’s report before us and the learned 
tria] Judge's acceptance of that report. 
An Appellate Court will not interfere with 
the assessment of damages by a lower 
Court that is particularly the duty of the 
trial Court unless the trial Court has 
adopted an incorrect principle or method of 
assessment of damages. That isnot the 
case here. 

For these reasons, this appeal must be dis- 
missed with costs, 


A. Appeal dismissed. 





RANGOON HIGH COURT 

Criminal Revision Application Nov 824-B 

of 1934 eot 
January 18, 1935 
DUuNKLEY, J. 
MAUNG CHIT TAY—APPLICANT 

versus 

` MAUNG TUN NYUN—Opposite Party 

Criminal Procedure Code (Act V of 1898),-38, 350 
(1), 544— Right of accused to claim de novo trial-— 
Right, if can be limited by imposing condition, that 
accused should pay process fees—Penal Code (Act 
ALY of 1860), s. 499—~Corperation, when can main 
tain action for libel. i : 

Under proviso (a) to s, 250(1), Criminal “Procedure 
Code, the accused has an absolute _ Statutory right 
to claim a de novo trial, and the Magistrate Has no 
authority to limit that right by ‘imposing any 
condition on its exercise (i.e, by asking accused to pay 
fees for issue of process to Witnesses). Processes 
issued under such circumstances fall within cl. (2) of 
sub-r. (1) (1) r. 18 of tbe- Process Fees Rules, 
(para, 1046, Burma Courts Manual) and should be 
issued free of charge,and the Magistrate -should 
order the expensesof witnesses, recalled in the 
exercise of this statutory right, to be paid by Govern- 
ment underthe discretion conferred upon him by 
8. £44, Criminal Procedure Code, j 


A corporation may maintain a prosecution or an 
action for a libel affecting its property, but not for 
-a libel merely affecting personal reputation asa 
corporation has no reputation apart from’ its pro- 
perty or trade. The words complained of'' must 
reflect on the management of its business and must 
injuriously affect the corporation, as distinct from 
.the individuals who compose it. The alleged libel 
must attack thecorporation in its method of con- 
ducting its affairs, mist accuse it of fraud. or mis- 
management, or must attack its financial position, 
It cannot bring a prosecution for words which merely 
affect ita honour or dignity. Moreover, it cannot 
maintain a prosecution for words which Teflect, not 
upon it as a body, but upon its members individually 
“unless special damage has thereby been causéd to it. 
Metropolitan Saloon Omnibus Qo. Lid. v, H awkins (1), 
Mayor, Aldermen and Citizens of Manchester v, 
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Williams (2), South Heiton Coal Co., Ltd. v. North 
Eastern News Association, Lid. (3) and Slazengers, Lid. 
v. C. Gibbs & Co, (4), referred to. 


CO. R. App. from an order of the Second 
- Additional Special Power Magistrate, 
Paungde, dated October 15, 1934. 
© Mr. U Thein Maung, for the Applicant. 
` Order.—The applicant U Chit Tay 
published a pamphlet in which he com- 
‘mented adversely on certain resolutions 
which, according to him, had been passed 
by the Municipal Committee of Paungde. 
‘On May 10, 1934, the Committee held a 
special meeting to consider what action 
should be taken as a result ofthe publica- 
tion of this pamphlet and at this meeting 
a resolution was carried by a majority 
that “necessary action according to law 
be taken” against U Chit Tay. Ido not 
pretend to understand what may have been 
the meaning which the supporters of this 
most ambiguous resolution attached to it, 
but the President of the Municipal Com- 
'mittee” U Tun Nyun construed it as an 
instruction to him to prosecute U Chit Tay 
in a Oriminal Court for defamation, and, 
on Junel, he filed a complaint against 
the applicant before the Sub-Divisional 
Magistrate of Paungde, alleging that the 
applicant. by the publication of this pam- 
‘phlet had committed an offence under 
s. 500, Penal Code, against the Municipality. 
Inthe heading of the complaint he described 
-himself as “President and Agent of the 
Paungde Municipality” and it is clear that 
‘he presented this complaint in consequence 
‘of the resolution of May 10, and on 
‘behalf of the Municipal Committee as such 
‘and not in his personal capacity. He did 
not, infact, complain that he personally, or 
‘any individual member of the Committee, 
“had been defamed; he complained that the 
Committee as a corporate body had been 
„defamed. 

This ccmplaint was sent by the Sub- 
Divisional Magistrate to the Second Addi- 
tional Magistrate of Paungde for disposal 
and the trial proceeded. On November 
-9, 1934, the trying Magistrate was trans- 
“ferred and was succeeded by another 
‘Magistrate. Application was then made 
by the accused (whois the present appli- 
cant) for ade novo trial: under proviso (a) 
“to. s. 350 (1), Criminal Procedure Code, 
but the new Magistrste declined to 
re-summon the witnesses already examined 
unless the accused paid fees forthe issue 
of process to them and also deposited in 
Court the expenses of these witnesses ac- 
. cording to the presecribed scale, on the 
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ground that the case was.a complaint case 


and a non-cognisable case. Objection has’ 


been taken before me to this. order of the: 
Magistrate, which was passed on Novem- 
ber 12, andthe order was plainly wrong.’ 
Under proviso (a)tos. 350 (1) the accused 
had an absoluts statutory right to claim a 
de novo trial andthe Magistrate had no 
authority to limit that right by imposing: 
any condition on its exercise. Processes 
issued under such circumstances fall within 
el. (2) of sub-r. (1) (1), r. 180f the Pro- 
cess Fees Rules, (para. 1046, Burma Courts 
Manual) and should be issued free of 
charge and the Magistrate should order 
the expenses of witnesses recalled in-the. 
exercise of this statutory right, to be paid 


by Government under the discretion con- °° 


ferred upon’ him by œ. 


544, Criminal 
Procedure Code. b 


As I have said, the complaint was laid 
by U Tun Nyun on behalf of the Municipa 
Committee and the further objection has 
been raised that the Committee as such 
cannot bring a chargeof defamation un- 
less it can show that it has suffered damage 
in its property in consequence of the im- 
putations alleged, and that as no such 
pecuniary damage to the Committee is 
alleged in the complaint, the complaint 
ought to have been dismissed and the 
proceedings should now be quashed, -In 
the last paragraph of the complaint it is 
alleged that: - | 

“this publication is made with intent to lower the 
reputation of the members ofthe Ccmmittee and to 
destroy the authority of the Municipality", 
and, consequently itis clear that the com- 
plaint does not allege that the Committee 
as such has suffered any damage by reason 
of the publication of U Chit Tay’s pamphlet. 
It is further contended that the pamphlet 
in question isnothing morethan a fair 
comment on theacts of certain members of 


‘the Municipal Committee, that, therefore, 


the applicant, U Chit Tay is protected by 
the Second and Third Exceptions to s. 499, 
With the question of “fair 
comment” I should not now be prepared 
to' deal, asthe trial isstill pending before 
the Magistrate and this is a defence which 


-has been raised beforehim. But, in my 


opinicn, the first contention must prevail. 
U Chit Tay’s pamphlet must be read as 


-a whole, and, if this is done, it is clear that 


the pamphelt was rot an attack on the 
Municipal Commiltee as such but an attack 
upon certain individual members of the 
Committee particularly one U Ba Yin, who 
opposed certain proposals which were 


+ 





1935 


brought before the Committee by other 
members and which U Chit Tay considered 
to be for the benefit of the town. A cor- 
poration may maintain a prosecution or 
an action fora libel affecting its property 
but not for a libel merely affecting personal 
reputation asa corporation has no reputa- 
tion apart from its property or trade. The 


words complained of must reflect 
on the management of its business 
‘and must injuriously affect the 


corporation as distinct from the individuals 
who compose it. The alleged libel must 
attack the corporation in ite method of 
conducing jts affairs, must accuse it of 
fratd or mismanagement or must attack 
its financial position. It cannot bring a 
prosecution for words which merely affect 
-its honour or dignity. Moreover, it cannot 
maintain a prosecution for. words which 
reflect, not uponit asa body, but upon 
its members individually unless special 
damage has thereby been caused to it: 
Metropolitan Saloon Omnibus Co., Ltd. v. 
Hawkins (1), Mayor, Aldermen and Citizens 
of Manchester v. Williams (2), South 
‘Hetton Coal Co, Ltd. v. North Eastern 
News Association, Ltd. (3), and Slazengers 
Ltd. v. C. Gibbs & Co. (4), 

Now as I have said, it-is clear that U 
Chit Tay's pamphlet was an attack not 
upon the Committee as such but upon 
certain.members of the Committee personal- 
ly, and it is not suggested that the 
Municipality cf Paungde has suffered any 
damage by reason of the publication of 
this pamphlet. Consequently the Munici- 
pal Committee cannot maintain a prosecu- 
tion for defamation against U Chit Tay 
-in respect of the publication of this pam- 
phlet and, therefore, the complaint filed 
‘by U Ton Nyun on behalf of the Committee 
ought not to have been entertained, and 
U Chit Tay should not be called upon to 
rebut a charge based upon this complaint. 
Consequently the proceedings pending 
.against the applicant U Chit Tay in 
Criminal Regular No. 51 of 1934 of the 
Second Additional Magistrate of Paungde 
. are quashed. 


D. Revision allowed. 

(1) (1859) 4 H & N 87; 28 LJ Ex 201; 5 Jur, (N. a.) 
226; 7 W R265: 118 R R 338. 

(2) (1891) 1 Q B94 : 

(3) (1t94) 1 Q B 133; 63 L J O B 293; 9 R 210; 69 
L T 844; 42 W R3:?::8JP198, 

(4) 091633 T L R35, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 921 of 1930 
August 27, 1934 
Manuavan Nate, J. 
ITHIKAT GOPALA MENON-—PrL4TNTIFE 
— APPALLANT , 
versus 
KALLINGALAKATH AND oraers— 
DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1909), Seh. J, Art, 75— 
Chit fund—Instalment bond with condition to pay 
entire sunt on default—Suit more than three years 
after default—Limitation—Waiver, 

The defendant's predecessor who had auctioned a 
ticket in a chit fund executed a bond undertaking 
to pay the future instalments within one month of 
their respective dates with the further provision that 
if default was made, all the amounts that are to be 
paid in future “would be paid irrespective of due 
date, Default was made and the entire amount 
became payable on June 23, 1922, A suit was filed 


‘on the bond on January 3, 1927, and it wag contended 


on behalf ofthe plaintiff that the provision that the 
entire amount will become due when default jg 
made isa provision in favour of the creditor which 
he isat liberty to waive and the cause of action 
arises atthe end of each period when the money 
becomes due; 

Held, overruling this contention that under Art. 75 
of the Limitation Act, the suit was clearly time-barred 
having been brought more than three years after 
January 23, 1922, | 

S. ©, A, against lhe decree of the District 
Court of South Malabar in A.S, No. 329 


‘of 1928, preferred against the decree of the 
“Court of the District Munsif of Ponrani in 


O. S. No. 12 of 1927. 

Messrs. K. Kutti Krishna Menon and 
P. Sankunni Menon, for the Appellant, 

Mr. B. Pocker, for the Respondents. 

Judgment.—Defendants Nos. 1 to 12 
arethe appellants. The suit is upon a 
bond executed by one Koyatti, predeces- 
sor of defendants Nos.1 to 12 in favour 


-of plaintiffs Nos. 2 and 3. The3rd plaint- 


iff in the suit has been transposed as the 
13th defendant. . 

The question for decision in the second 
appeal is whether the plaintif’s suit ig 
barred by limitation. 


The bond was executed by Koyatti in 
connection with a chit fund in-which he 
held a ticket. After obtaining his amount 
at the auction he entered into the suit bond 
Ex. A. which refers to his obligation to 


‘pay the various instalments that would 


be due from him on various future dates, 
Then it says towards the end of the doeu- 
ment ‘If at any auction the amount therefor 
is not paid and default is made therein 
the amount that should be subscribed 
thereto as the balance left after de ucting 
would be paid 
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percent. per month, and if default is 
made therein also, all the amounts that 
are seen to be paid in future after 
excluding thcse that have been paid till 
then, would be paid with profit thereon 
at 2 per cent. per month irrespective of any 
dividend interest on due date’. It has 
been found by the lower Courts that 
default occurred on May 23, 1922. Koyatti 
did not pay the amount due on that date. 
‘Default having occurred on that date 
according to the terms of the document the 
entire amount due by him became 
payable on June 23, 1922. The present 
‘suit was filed on January 3, 1927, it is 
argued by the plaintiffs (sic) that having 
regard to Art. 75 of the Limitation Act, 
ithe suit is. barred by limitation. Article 75 
“deals with suits on promissory note or bond 
payable by instalments, which provides 
that if default be made in payment of 
‘one or more instalments, the whole shall be 
due. According to colum 3 the period of 
3 years mentioned in column 2 willrun 
from the time ‘when default is made 
“unless where the payee or-obligee waives 
the benefit of the provisions and then 
when fresh default is made in respect of 
which there is no such waiver’. Obviously 
according to this Article unless waiver by 
the plaintiff is pleaded by the defend- 
ant, time will start from the date .when 
‘the default is made. In this case that 
date is June 23, 1922, and under Art. 75 
the suit is clearly barred by limitation 
‘Having been brought more than 3 years 
after that date. Mr. Kutti Krishna Menon 
for the appellant argues that the pro- 
„vision that theentire amount will become 
-due when default is made is a provision 
in favour of the creditor and he is at 
liberty to waive it and the cause of 
action arises at the end of each period 
when the money becomes due, and ifso, 
the suit ig not barred by limitation. For 
the purposes cf this argument the plea 
of waiver need not be referred to. The 
question is whether on the words of Art. 75 
this argument can be accepted. No deci- 
_sion directly bearing on the question has 
been brought tomy notice. The decisions 
under Art. 132 of the Limitation Act 
“which deals with suits on mortgage bonds 
~in ‘which limitation is calculated from the 
time “when the money sued for become 
due’ as mentioned in the 3rd column of 
that article have no relevancy having 
regard tothe fact that Art.75 is not ap- 
-plicable'to a suit on a mortgage bond, 
‘It is therefore unnecessary to refer tothe 
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‘instalment and not on the 


‘tion is directly helpful 
‘reference to the question of 


fall under Art. 75. 


“fact that it deals with quite 


Council decision in Lasa 
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various cases brought to my notice but 
the decision in Lasa Din v. Gulab Kunwar 
(1) may be referred to with advantage 
though that was a case which -related to 
Art. 132 of the Limitation Act. In the 
course of that judgment their Lordships 
of the Privy Council referred 
sion of the English Court, Reeves v. 
Butcher (2). That was a suit where also 
there wasa provision that if money was 
not paid at the end of a particular 
quarterly instalment, the entire amount 
would fall due. Now, that decision was 
brought to their Lordships’ notice with 
respect of the argument that the cause 
of action arises only at the end of each 
date when 
the default occurs. Their Lordships re- 
ferring to that case said ‘che question for 
decision would have fallen in India, not 
under Art. 132 but under Art. 75 which 
is in very special terms,- This observa- 
in deciding the 
The facts of the case with 
limitation 
and the-present case resemble each other 
and the learned Judges expressed the 
opinion that such a case in India would 
The exact decision 

which refers to 

not applicable to 
regard to the 
a different 
article. Mr. Kutti Krishna Menon in 
support of his argument -relied upon a 
decision in Lalta Prasad v. Gajadhar Shukul 
(3). The learned Judge in thatcasehad 


present case, 


of the Privy Council 
Art, 182 is no doubt 
the present case having 


‘no doubt a money bond before them to 


They held following the Privy 
Din v. Gulab 
Kunwar (1) that though there was a pro- 
vision that in case default occurred, the 
whole amount wiil be due, the provision 
will not apply and the amount will become 
due after the expiry of the period. Of 
course a distinction can be pointed out 
between the case in Calta Prasad v. 
Gajadhar Shukul (8) and the present case. 
In that ease the amount became payable 
when each instalment fell due. But Ido 
not want to rely on this distinction for 
refusing to follow the decision in Lalta 
Prasad v. Gajadhar Shukul (3). It appears 

(1) 1:8 Ind. Cas. 779; 7 Luck, 412; 90W N 638; 
Ind. Rul.(1932) P C254, 63 ML J 187; AIR 1932 
P © 207:36 GW N 1017; 36 L W 216,568 O LJ 
237; (1932) A L J 913; 3t Bom, L R 1601 (P O), 

(2) (1891) 2 Q B D509; 65L T 329, 3) W R 626; 
60 LJ Q B 619. 

(3) 149 Ind. Cas 181; 55, A 283; A I R 1933 All. 
234; (1933) A L J 559; 6 R A'852. 
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to a deci- | 
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to me that the learned Judges have not cor- 
rectly applied in that case the decision of 
the Privy Council case. As I have pointed 
out above, the observations of their Lord- 
ships in the Privy Council case are in 
support of the view I have taken. If 
the view propounded by Mr. Kutti Krishna 
Menon is accepted, it will follow that all 
suits to which Art. 75 would apply will 
also fall under Art.:74, and Art. 75 will 
have no place at all. This argument is 
put forward by King, J., in Jawahar Lal 
v. Mathura Prasad (4). The view of 
Mukerjee, J., in that case supports some- 
what the argument of Mr. Kutti Krishna 
Menon but the majority view that pre- 
vailed did not accept that learned Judge's 
view. Jor the above reasons I am of opinion 
that the lower ` Court's decision that under 
Art. 75 the suit is barred by limitation is 
correct and must be upheld. 

The next point raised by the learned 
Counsel is that in this case there has been 
a waiver. He says that the lower Court 
in arriving at the conclusion that there 
has been no waiver has not viewed the 
evidence from the proper standpoint, In 
my view having regard to the plaintifi’s 
case no question of waiver can arise in 
this case at all, his case being that all 
the amount due till the date December 18, 
1923, from which period he dates his cause 
of action has been paid. Ifso, there is no 
room for pleading any waiver. It is 
admitted that a few instalments have 
been paid and the appellant wants to get 
over that period by saying that he 
elected not to collect the amount but 
this is not the cass put forward in the 
plaint and so the argument based on 
waiver cannot be heard. For the above 
reasons I agree with the findings of the 
lower Court. This second appeal fails 
and must be dismissed with costs. : 

A Appeal dismissed. 


a) l5l Ind. Cas. 585; AIR 1934 All, 661;7R A 
169; (1934) A L J 1035. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1532 of 1933 
November 28, 1934 
GUHA AND BARTLEY, JJ. 
HARENDRA NATH BASAK AND OTHERS— 
DEFENDANTS Nos, 1 to 5— APPELLANTS 
versus 
Thakur GOPAL CHANDRA BASU 
AND OTHERS —RESPONDENTS 


Execution—Agreement anterior to decree, whether 
pan be setup im execution proceedings—-Suit for ins 
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junction restraining decree-holder executing decree— 
— Previous payment towards decretal amount, whe- 


ther bars suit— stoppel—Civil Procedure Code (Act V 
of 1908), 0. XXI,7. 2, 

A case of an agreement anterior to the passing of a 
decree cannot be allowed to be set up in a pre- 
ceeding for execution of a decree, There cannot, 
however, be any bar to a party asking for relief by 
way of an injunction to restrain the decree-holder 
from putting in execution the decree, if the decres- 
holders committed a breach of their obligation under 
an anterior agreement. Benode Lal Pakrashi v, 
Brojendra Kumar Saha (1', relied on. 

A decree for rent was passed. An anterior agree- 
ment before the passing of the decree, that the 
decree-holdercould not execute the desree on certain 
conditions was also proved. The decree-holder, how- 
ever, executed the decree and in order to avert the 
sale, the payments were made by “the judgment- 
debtor. Afterwards he sued for injunction restraining 
the decree-holder from executing the decree : 

Held, that the payments made by the judgment- 
debtor in the course of execution proceedings, could 
not amount to waiver of his rights in the matter 
of having the relief now sought in the suit. They 
were made under compulsion of law and were in- 
voluntary and the suit was not barred by estoppel, 
Kanhaiya Lal v. National Bank of India’ (5), 
relied on. 


O. A. from appellate decree of the 
Additional District Judge, First Court, 
Dacca, dated April 8, 1933. 

Messrs. Basak and Subodh Chandra Basak 
for the Appellants, 

Mr. Bhupendra Kishor Bose, for the Res- 
pondents, 

Mr. Surajit Chandra Lahiri, for 
Deputy Registrar, 


“ Judgment.—This is an appeal by defen- 
dants Nos.1 to 5in a suit for permanent 
injunction inthe matter of execution of a’ 
decree in a suit for rent (Rent Suit 
No. 20f 1927, in the First Court of the 
Subordinate Judge at Dacca), on the 
ground that there was a contract between 
the plaintiff and the contesting defendants 
before the decree was passed in the suit 
that the decree was not to be executed 
against the plaintiff if he withdrew from 
the contest. of the suit in which the 
decree was passed, that  plaintif’s 
case before the Court was that he did 
withdraw from contest and suffered the 
decree to be passed in view of the contract, 
The plaintif set up another agreement 
between the parties tothe rent suit in the 
nature of adjustment of the decree which 
was passed in the suit. As indicated 
already, the prayer made by the plaintiff 
in the suit in which the appeal has arisen 
was in view of the two different agreements 
between the parties concerned, one, fora 
permanent injunction so that the ‘decree 
passed in the suit for rent might not be 
allowed fo be executed against him, The 


the 


446 
claim made by the plaintiff in the suit was 
resisted by the contesting defendants the 
appellants in this Court. The contract 
alleged by the plaintiff as to arrangement 
not to execute the decree prior to the pass- 
ing of the decree asalso the subsequent 
adjustment of the decree were denied; and 
it was asserted by the defendanis that 
there was waiver on the part of the plaintiff 
inasmuch as in the proceedings for execu- 
tion of the decree for rent, the plaintiff took 
time on seven occasions and made pay- 
ments, waiving fresh sale proclamations 
and admitting service of process in 
execution. On the pleadings of the parties, 
three distinct issues were 
determination in the suit, on the points 
raised before us,in support of the appeal 
1. Was there any agreement that the father 
of defendants Nos. 1 to 5 would not execute 
the decree as against the plaintiff? 2. 
Has the ante-decretal agreement been 
superseded by any subsequent 
ment? 3. Isthesuit barred by estoppel, 
waiver and acquiescence ? 


The Courts below have agreed in deciding. 


all the above points in favour of the plaintiff 
in the suit. Defendants Nos. 1 to 5 have 
appealed to this Court. The first ground 
taken in this appeal is that the Courts 


below should have held that the decree in’ 


the suit for rent having been passed 
against the plaintiff and in his presence, 
it was a valid and binding decree so far 
as he was concerned; and it was not com- 
petent to the plaintiff so 
decree stands to obtain a permanent 
injunction preventing the defendants from 
executing the decrees and reliance was 
placed on the decision in Benode Lal 
Pakrashiv. Brojendra Kumar Saha (1), in 
support of the arguments advanced in this 
behalf, in which it was laid down that a 
decree once made, it must betaken to be 
conclusive between the parties; an agree- 
ment alleged to have been come to between 
the parties before the decree was made 
could not be given effect to. Thedecision 
aforesaid was given in an appeal to this Court 
arising out of proceedings in execution, 
and as ithas been pointed out by Rankin, 
C. J., Panchananda Debnath v. Brojendra 
Kumar (2), the decision in Benode Lal Pa- 
krashi v. Brojendra Kumar Saha (1), men- 
tioned above laid down a sound proposition 
of law, inasmuch as a caseof an agree- 
ment “anterior tothe passing of a decree 
(1) 29 C810; 6 O W N 838, 


2) 126 Ind. Cas, 265; A TR 1930 Oal, 356; 34 OW 
N 150; Ind. Rul (1980) Oal, 718. 
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adjust-. 


long as that’ 
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could not be allowed to be set up ina’ 
proceeding for execution of a decree. There 
was nob and there could not, however, be 
any bar to a party asking for relief by way - 
of an injunction to restrain the decree-holder 
from putting in execution the decree, if the 
decree-holders committed a breach of their 
obligation under an anterior agreement. 
This was clearly laid down by the learned 
Chief Justice in his judgment in Pancha- 
nanda Debnath v. Brojendra Kumar (2), 
referred to above; and no principle nor 
authority has been cited before us which 
could possibly enable us to consider the 
propriety ofthe decision in that case. In 
our judgment the plaintiff was entitled to 
bring a suit of the nature which is before 
us now in which the relief prayed .was 
one for an injunction to restrain defendants 
Nos. lto 5 from putting in execution a 
decree obtained by them, in view of an: 
agreement entered into by the parties 
concerned, anterior to the passing of the ' 
decree. 

The point next argued in support of the 
appeal isthe one relating to the adjuste. 


ment subsequent tothe passing of the 
decree for rent described as a second. 
agreement which must according to ‘the 


defendant-appellante, be..taken to have 
superseded the first agreement come to,. 
anterior tothe passing of the decree. On 
this part of the case the Courts below have: 
arrived at findings on evidence, which is 
in accordance with the case of the con- 
testing defendants in the suit, the appel- 
lants inthis Court. The plaintiff, according 
to the Court below, failed to establish the 
adjustment ofthe decree set up by him, 
and this decision on evidence must be 
treated as conclusive in the appeal before 
us. There was no adjustment after the 
decree, or any second agreement as set up 
by the plaintiff and there was no question 
of second agreement having superseded 
the agreement anterior to the passing of the. 
decree, A 

It has to be considered next, whether if 
the anterior agreement was to be allowed 
to operate as it must operate, in favour 
of the plaintiff inthe suit and enable him 
to get the relief he prayedforin the suit, 
namely a perpetual injunction preventing 
defendants Nos. 1 to 5 from executing the 
decree for rent, unless there was any legal 
bartothe same. The anterior agreement 
has’ been found to have been established 
on evidence, by both the Courts below, and 
that agreement was not superseded by 
any subsequent agreement or adjusiment- 
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after decree, Òn these 
plaintiff was entitled to 
sought in the suit, unless theré was any 
waiver on his part, as indicated by the 
third issue referred toin a previous part 
of this judgment, namely whether the suit 
was barred by estoppel, waiver ‘and ac- 
quiescence. The Courts below have on the 
materials before them, come tothe con- 
clusion on evidence that there was no 
waiver or acquiescence on the part of the 
plaintiff. The question’ was whether the 
plaintiff hed waived his right to bring an 
action ofthe present description and have 
a permanent injunction restraining the 
defendants-appellants, as-he was alleged to 
have waived his rights under the agree- 
ment anterior to the passing of the decree 
in the suit for rent, by taking several 
adjournments and making several payments 
in the course of the proceedings in execution 
ofthe decree. The facts that adjournments 
were taken in the matter ofthe impending 
sale in execution of the decree, and pay- 
ments were made by the plaintiff for 
averting the sale. are not in dispute. 
There were seven applications before the 
Executing Court; and in one of them it was 
expressly mentioned that the judgment- 


conclusions the 
get the relief he 


debtor did not waive his right to establish’ 


that the decree-holders were not entitled 
to execute thedecree against him. On the 
materials before the Court it is not possi- 


ble for ustorefuse to accept the finding 


arrived at by the Courts below thatin the 
circumstances of the case, adjournments 


were taken and payments made under 


protest and there was, therefore, no waiver 
or acquiescence. 

It isto be noticed onthe above question 
of waiver, the decision in Conveniry v. T'ulsi 
Prasad Narain Singh (3), was relied upon 
on the side of the appellant, in support of 
the position that the plaintiffin the suit, 
the respondent in this Court, having suc- 
cessfully obtained stay of sale from Court 
on the plea that he would satisfy the 
decree, if time were allowed, and having 
approbated the execution proceedings by 
paying the decree-holder a part of the debt 
and thus inducing him to consent to time 
being granted for the payment of ‘the 
balance, could not be permitted by the 
principle of estoppel to say that the decree 
was incapable of execution 
The decision in Conventry v. Tulsi Prasad 
Narain Singh (3), mentioned above, was 
given by this Court on the facts and cir- 
cumstances in 

(8) 31 0.822; 8 OW N 672, 
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principle of estopp>] by  @éaduct was 
clearly applicable in the case before us we 
are unable to hold as a matterof law that 
there was estoppel operating against the ` 
plaintifi-respondent. In our judgment, it 
further appears to be beyond question that 
the payments made by the plaintiff . in. 
execution proceedings to arrest an impend- 
ing sale were involuntary. They were made 
to prevent sales which would otherwise 
have inevitably taken place, and as much 
payments were made under compulsion of 
law. The payments made by the plaintiff 
respondent in the course of execution 
proceedings could not amount to waiver of 
his rights in the matter of having the relief 
now sought in the suit in which the appeal 
has arisen: (See in this connection the 
observation of their Lordships of the Judi- 
cial Committee in Doolichund v. Ram 
Kissen Singh (4), Kanhaiya Lal v. Nation- 
al Bank of India (5). On the question 
cf waiver ón the part of the plaintiff as 


-raised beforə us our decision is that the 


findings arrived at on evidence by the 
Courts below must be accepted and fur- 
ther that asa matter oflaw, there was no 
waiver of his rights sought to be enforced 
in the present action by virtue of payment 
made by the plaintiff, which must be taken’ 
to be involuntary and made under com- 
pulsion of law. The result of the conclusions: 
we have arrived atas indicated above is- 
that the appeal fails, andis dismissed with 
costs, ' : 
D: Appeal dismissed. 
W 70 648; 8 IA $3; 4 Sar. 245;5 Ind, Jur. 493 


(5) 18 Ind. Cas, $49; 40 O 598; 401 A 53; 17 OWN 
541; (1913) M W N 406; 13 ML T 406; ILA L J413; 
17 OL J478, 15 Bom, L R 47?; 184P L R1913; 25 
M L J10: (PO), - 


f LAHORE HIGH COURT 
. First Civil Appeal No. 1078 of 1934 
December 19, 1934 

. | Tex ORAND AND ABDUL Rasun, JJ. 

Musammat FAZAL BIBI—DEFENDANT 

; — APPELLANT 
versus 
MUHAMMAD HAYAT AND ANOTHER 
| — PLAINTIFFS AND ANOTHER— DEFENDANT 
— RESPONDENTS 

` Custom (Punjab)—Gujars of village Chikori Bhilos 
wal in Gujrat District—Gifi—Ancestral pfoperty— 
Gift by mother of last male-holder in favour of his 
sister—Collateral in fourth degree existing—Gift, if 


void. 
Among Gujars of village Obikori Bhilowal in: 
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Gujrat District, gift of the ancestral property by the 
mother of the last male-holder in favour of the 
sister of that last male-holder is void in presence of 
collaterals in the fourth degree. Hamira v. Ram 
Singh (1), referred to. 


F. CO. A. from a decree of tae Senior 
Subordinate Judge, Gujrat, dated March 16, 
1934. 
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Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. | 
Messrs. Zafarullah Khan and Nazir 
Ahmad, for the Respondents. 
Abdul Rashid, J.—The following 
pedigree-table shows the relationship of the 
parties: — 





SHER ALAM 
| | 
| 
Muhammad Ahmad Din Muhammad Akram 
Muhammad Hayat, Muhammad Alam, 
(plaintiff (plaintiff 
No. 1.) No. 2.) 
| : ! 
Fazal Ahmad _ Ghulam Maula, Ghulam, Ghaus. 
married Musammat 
Afzal Bibi, 


jangan No. 1) 


Nur Alam Musammat Fazal Bibi, 
married Musammat (defendant 
Fatima Bibi. No, 2) 





Two sons. 


The land in dispute, measuring 148 kanal 


and 18 marlas descended to Fazal Ahmad 
from his grandfather Sher Alam. On his 
death the land devolved on his only son Nur 
Alam. After the death of Nur Alam, 
- which took place about 15 years before the 
institution of the present suit, the land in 
‘dispute was mutated in the name of his 
mother Musammat Afzal Bibi. On August 
17, 1932, Musammat Afzal Bibi gifted’ this 
land in favour of her daughter, Musammat 
Fazal Bibi, defendant No. 2. It appears 
that Musammat Fazal Bibi brought a suit 
for possession against her motker, and a 
decree for possession was passed in her 
favour on March 1%, 1933. On June 14, 
1933, the present plaintiffs, who are 
collaterals in the fourth degree of Nur 
Alam, brought the present suit for a 
declaration that the gift made by Musam- 
mat Aizal Bibi in favour of her daughter 
was null and void, and that the gift and the 
decres shall not affect their reversionary 
rights onthe death ofthe donor. It was 
pleaded by Musammat Afzal Bibi that she 
was of a very advanced age, had very 
poor eye ‘sight and that her daughter, 
defendant No.2, used to serve and look 
after Hèr, and that in view of the services 
rendered by her daughter, she had made 
the gift in question. Musammat Fazal Bibi 
relied onthe entries in the Riwaj-t.am, and- 


in 





Two daughters. 


pleaded that the gift made by her mother. 
n her favour was valid under the 
Customary Law governing the parties. The 
trial Court decreed the suit of the plaintiffs 
and Musammat Fazal Bibi, defendant No. 2, 
has preferred the present appeal to this 
Court. , 

The parties are Gujars of village Chikori 
Bhilowal in Gujrat District and the 
property in dispute is admittedly ancestral 
qua the plaintiffs. The only argument 
advanced by the learned Counsel for the 
appellant was that there was a special 
custom prevailing amongst the Gujars of 
the Gujrat District whereby a widow was 
entitled to alienate the estate of her 
husband by giftin favour of her daughter 
or her descendants (aulad-i-dukhtri) in lieu 
of services rendered to her, when she was: 
of advanced age and had been faithful to 
the memory of her husband. It was urged 
by the learned Counsel that Musammat- 
Afzal Bibi must be taken to be holding 
the property in dispute, not asthe mother 
of Nur Alam, but as the widow of his 
father, Fazal Ahmad. The learned Counsel 
maintained that Nur Alam having died 
without leaving any descendants, it must. 
be presumed that he never existed and. 
that, therefore, it must be held that Musam- 
mat Afzal Bibi made a gift of the estate of. 
her husband to her daughter, In my- 
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opinion this contention is wholly devoid of 
force. Fazal Ahmad died before his son 
Nur Alam, and Nur Alam held the property 
in dispute for a number of years. In 
these circumstances Fazal Ahmad cannot 
possibly be regarded as the last male 
holder of the property in dispute. Nur 
Alam being the last male holder, Musammat 
Afzal Bibi succeeded as the mother of Nur 
Alam and not as the widow of Fazal 
Ahmad." The gift in question is, therefore, 
a gift by the mother of the last male- 
holder of the estate of her son in favour of 
her daughter. Musammat Fazal Bibi must 
be regarded as the sister of the last male- 
holder, and not as the daughter of his 
father, vide Hamira v. Ram Singh (1). 

Under the customary law sisters are 
usually excluded from inheritance. Tt is 
-stated in the riwaj-i-am of the Gujrat 
District that sister and sister’s sons succeed 
in the absence of collaterals. In the 
present case, therefore, the plaintiffs, who 
are collaterals in the fourth degree, would 
exclude the sister from inheriting the estate 
of Nur Alam. g 

For the reasons given above I hold that 
the case has been correctly decided by the 
lower Court, and I would, therefore, dismiss 
this appeal with costs. 

Tek Chand, J.—I agree. 


D. Appeal dismissed, 
‘an? 134 PR 1907; 744PL R 1908;85P W R 


f , MADRAS HIGH COURT 
Civil Revision Petition No. 1271 of 1932 
February 26, 1935 
VENKATASUBBA Rao, J. 
LANGOJU TAVUDU AND ANOTHER — 
DEFENDANTS—PETITIONERS 


versus 
VEERINI VENKATARATNAM anp 
. OTHERS —PLAINTIFFS— RESPONDENTS 
Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment—Affixing of initials, whether amounts to 
signature l 
A party's initials are equivalent to his si 
for the purposes of 8.19 of the Limitation Ak: 
The word ‘signed’ in the said section does not mean 
‘signed in full’, Ammayee v, Yelumala (1), Laksh- 
manacharyulu v, Venkataramanujacharyulu È) and 
In re Velwalli Brahmaiah (3:, referred to. 
0, R. P.: under 8. 25 of Act IX of 1887 
praying the High Court to revise the decree 
of the District Munsif’s Court of Rajah- 
mundry, in 8. C. 8. No. 1257 of 1931. 
Mr. C. Rama Rao, for the Appellant. 
Mr. P. V. Vallabacharyulu, for the Re- 
ppondents. KT : 
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Judgment.—The question that arises 
is, whether a party’s initials are equivalent 
to his signature under s. 19 of the Limita- 
tion Act, which says that an acknowledg- 
ment of liability in respect of property or 
right should be made in writing, sigaed 
by the party against whom such property or 
rightis claimed. On principle there seems 
to be no reason for holding that the word 
“signed” should be construed as meaning 
“signed in full.” The object of the Act, 
as I understand it, is to regard as sufficient 
what the writer intends to be equivalent to 
his signature the form being immaterial so 
long as it verifies the acknowledgment. To 
ignore the substance and attach importance 
to the form would be to-defeat the plain 
intention of the statute, which makes no, 
distinction between ‘‘signing” and “signing 
in full.” The word ‘initial’ according to 
the Oxford Dictionary, means ‘sign with 
initials.” The question arose under the 
Indian Succession Act, which enacts that ` 
each of the witnesses to the will must 
sign it, whether a person, who affixes his 
initials in place of his full signature, suffi-. 
ciently complies with the Act. Wilkinson, J.. 
sitting on the Original Side of the High’ 
Court and Collins, O. J. and Handley, J., 
on appeal front his judgment, held that a 
witness's initials amounted to a signature. 
within the Act [Ammayee v. Yelumale (1). 
The learned Appellate Judge says : : 

“The Act does not provide that the attesting. 
witnesses should sign in full and we know of no 
authority for the proposition that initials are not 
signature.” 

Then follows a sentence which no doubt 
is obiter but to which I attach great import- 
ance, 4 

“On the contrary it has been held that they ara 
equivalent to a signature to an acknowledgment under 
the Limitation Act.” 

True, no authority is quoted, but that only ` 
shows that the matter was too firmly settled 
to be open to argument. 

Lakshmanacharyulu v. Venkataramanuja-’ 
charyulu (2), where it is said that Odgers, J. 
took a contrary view has been cited; but 
the learned Judge qualifies his statement - 
in such a manner asto make the case not 
valuableasa precedent, Thereis a passing ° 
reference to this case in the judgment of 
Sundaram Chetty, J. in In re Velivalli - 
Brahmaiah (3), but the question there was, 
whether the affixing of his initiala by a 

(1) 15 M261. ; 

(2) 96 Ind. Oas, 700; 51M L J 4!14:23L W 7P; . 
(1926) M W N 392: A 1 R 1926 Mad, 627. f 

(3) 129 Ind. Cas. 633; 54 M 252; 32 L W 220; (1930) ` 
MW N7187; A I R1930 Mad, 807; 59M LJ 674; 32 > 
Or. LJ 430; Ind, Rul, (1931) Mad, 297; (1980) Cy, - 
Cag, 1123; 60M LJ 692, 
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Magistrate satisfied the requirements of 
the Criminal Procedure Code which uses 
the word “sign.” The Code of Oriminal 
Procedure is scarcely in pari materia with 
the Limitation Act and I am not prepared 
to regard this case as an authority on the 
point with which I have nowto deal. The 
lower Court's: view, therefore, is perfectly 
right, keing in accord both with principle 
and authority. i 

The objection taken as to the allowing of 
compound interest is untenable and must 
be disallowed. 

“In the result, the Civil Revision Petition 
fails and is dismissed with costs. 

A. - Petition dismissed. 


LAHORE HIGH COURT 
Letters Patent'Appeal No. 71 of 1930 
May 16, 1934 
TEK CHANDAND MONROE, JJ. ` 
` --BHAGTA NAND—PLAINTIFF— APPELLANT 


versus 
Sardar MOHAMMAD NAWAZ KHAN ` 


‘ —DEFENDANT—RESPONDENT 
_ Punjab Tenancy Act (XVI of 1887), s, 77 (3) (j)— 
Suit by plaintiff for declaration that he is not 
liable to pay haq bubs on ground that he does not 
belong to that class by whom such tax is payable— 
Suit, if cognizable by Civil Court—Interpretation 
< .of Statutes—Words in Statutes must be given effect to, 
when they are clear—Intention of Legislature 
must be gathered from words used, 

The plaintiff brought an action in the Oivil Court 
for a declaration that he was not liable to pay tothe 
defendant anything on account of hag buhs (door tax) 
alleging, inter alia, that as the gaddinashin of a 
religious institution he occupied a peculiar position 
in the villageand did not belong to the class of 

` pereone by whom hag buhs was payable to the defen- 
-dant ; 7 E 
Held, that the suit was cognizable by the Civil 
Court. jp. 451, col. 2.] 
[Case-law discussed ] . 





` It isone of the elementary rules of construction. 


that the intention of the Legislature is to be gathered 


from the words used by it, and where the wording ig 


plain and unambiguous and admits of but one 
meaning only, the Courts must give effect to it. In 
such cases, it is beyond the province of the Judge to 
speculate as to what the “real intention” of tke 
framers of the Statute was. The question for the in- 

. terpreter is not what the Legislature meant but what 
its language means i. e., what the Act has said that 
it meant. [p. 452, col. 1.] 

L. P. A. from the decree of Mr. Justice 
Johnstone, Lahore, dated October 28, 1930, 

Messrs. Badri Das and Achhru Kam, for 
the Appellant, | 

Messrs. M. C. Mahajan and Barkat. Ali, 
for the Respondent. 

Tek Chand, J.—The plaintiff is the 
gadi ‘nashin of a shrine known as “Deri 
‘Baba Than Singh,” situate in Mauza Kot 
Fateh Khan, District Attock. The defen- 


dantis the principal, but not the sole pro- 
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prietor of agricultural land in the villages 
In Augast 1925, the defendant sued thé 
plaintiff in the Revenue Court for recovery 
of Rs. 28, alleged to bedue tohim by the 
plaintif as arrears of haq buhs (door. tax) 
for the preceding fourteen years which, he 
claimed, he was entitled to levy from all 
non-proprietary residents and kamins in 
the village in accordance with the provi- 
sions of the wajib-ul-arz. While this suit 
was pending the plaintiff, on January 5, 
1926, brought ari action in the Civil Court . 
for a declaration that he was not liable to 
pay tothe defendant anything on account 
of haq buhs, alleging (inter alia), that as 
the gaddi nashin of a religious institution 
he occupied a peculiar position in the 
village and did not belong to the class of 
persons by whom hag buhs was payable to 
the defendant. | E 


Soon after the institution of the suit in 
the Civil Court, ‘the plaintiff applied under- 
s. 10, Civil Procedure Code; that the defen- 
dant’s suit in the Revenue Court for re- 
covery of arrears of the haq be stayed till 
the decision of the plaintiff's suit by the 
Civil Court. The defendant, on the other 
hand, raised a preliminary objection that 
the Subordinate Judge had no jurisdiction 
to entertain and try the plaintiff's suit, 
it being cognizable by the Revenue Court 
only under s. 77 (3) (j), Punjab Tenancy 
Act. The learned Subordinate Judge re-. 
jected the plaintiff's application under 
s. 10 for stay of the revenue suit. He also 
over ruled the defendant’s objection as to 
his jurisdiction to try the plaintiff's suit 
relying on-a judgment of this Court report- 
ed in Singh Ram v. Kaka (1). Accordingly 
both suits proceeded simultaneously in the 
two Courts. On June 23, 1927, the Revenue 
Court - passed a decree for Rs, 28 in-favour 
ofthe defendant against the plaintif, In 
the civil suit, the Subordinate Judge after 
an elaborate inquiry into the various ques- 
tions which aroge on the pleadings of the 
parties, held that the defendant was entitl-. 
ed to levy hag buhs from all non-proprietors . 
in the village, that the fact that the plaintiff 
was gaddi nashin of a religious institution 
did not take him out of the category of such 
non-proprietors, that though as a matter - 
of fact the plaintiff or his predecessors-in- - 
interest had never paid anything on this 
account to the defendant or his ancestors 
during the 125 years that the “Deri Baba 
Than Singh” had been in existence, this - 
circumstanee did not destroy the defend- 

(1) 92 Ind, Oas, 1012: A IR 1926 Lah, 244; 7 Lah, 
173; 8 Lah. L J39;97PLR70, — - ; 
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“ant’s right to levy the cess. He accordingly 
dismissed the suit. ; 
On appeal the learned District Judge, 
‘while affirming the finding of the trial 
Court that the defendant was entitled to 
` levy hag buhs from all non-preprietors and 
< kamins, held that the plaintiff as the gaddi 
nashin of the shrine “Deri Baba Than 
Singh” occupied a peculiar position in the 
‘village and as such did not belong to the 
class of persons from whom the cess was 
‘leviable in accordance with the terms of 
“the wajib-ul-arz. He also found as a fact 
that the cess had never been paid by the 
plaintiff or bis predecessors-in-office since 
‘the foundation of the shrine more than a 
-hundred years ago. Accordingly, on the 
“merits the learned District Judge held that 
the plaintiff was entitled to the declaration 
“prayed for, but disagreeing with the trial 
“Judge he held that the suit was not cogniz- 
“able: by the Civil Court, its jurisdicticn 
being barred by s. 77 (3) (j); Punjab Ten- 
‘ancy Act. In coming to this conclusion the 
‘learned Judge observed that the hearing 
‘of such a suit by the Civil Court was: ` > 


“clearly against the intention of the legislature when 
framing s, 77 (3', though it may not have been debar- 
red by the wording thereof.” 

On this finding, the learned District 
Judge dismissed the appeal. The plaintiff 
lodged a second appeal in this Court, but 
jt was dismissed by Johnstone, J., sitting 
‘in Single Bench, who agreed with the con- 
“clusion of the District Judge on the point 
‘of jurisdiction. He however granted’ a 
certificate to the plaintiff for preferring a 
further appeal under cl. 10, Letters Patent. 
‘The only question argued before us is 
that of jurisdiction, and we have heard 
lengthy arguments from Mr. Achhru Ram 
on behalf of the appellant and Mr. Mehr 
Chand Mahajan on behalf of the respon- 
dent. Mr. Achhru Ram urges that the 
present suit falls within the rule laid down 
in Sheikh Muhammad v. Habib Khan (2) 
and Singh Bam v. Kaka (1), and is dis- 
tinguishable from the class of cases cover- 
‘ed by the decision of the Full Bench of 
the Chief Gourt in Gamav. Karim Khan 
(3), on which the District Judge, as well 
as the learned Judge in Chambers, had 
based their decision. It is conceded by 
Mr. Mehr Chand thatthe present suit is 
on all fours with the cases cited by Mr. 
Achhru Ram and if they were correctly 
decided it must be held that the Civil Court 

(2) 67 P R 1905; 113 P LR 1905, l 

(3) 83 P R 1808; 83 P WR 1908; 17 PLR 
1908 (F; B.). 
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it. > 

In Sheikh Muhammad v. Eabib Khan (2), 
it was held by Clark, O. J., that a suit for 
a declaration that khamiana dues are nob 
recoverable from such residents of a village, 


“who are owners of their houses, and cultiva- 


tors does not come under cl. (7), sub-s. (3), 
s, 77, Punjab Tenancy Act, and is cognizable 
by the Civii Court. The learned Chief 


‘Judge held that the suit before him was 


correctly described asa: | 
“guit for a declaration that the plaintiff shall be 


_lifted out of a category affected by a clause in the 


wajib-ul-arz under which they are liable to pay kham- 
iana." 

‘and that such a suit was of a very different 
kind from a suit for asum payable on ac- 
count of village cesses or expenses and it is 
difficult to think that the words used in 
cl. (3), s. 77 (3) that the Civil Courts are 
‘not to “take cognizance of any dispute or 
‘matter with respect to which any suit 
‘might be instituted” were intended to ex- 
tend to, or operate- so widely as-ta cover 
‘a guit ofthis kind. As already stated this 
ruling was followed by Addison, J., in 
Singh Ram v. Kaka (1) which was a case 
very similar to theone before us. There, the 
lambardars of a village in the Rohtak 
District had sued certain persons in the 
Revenue Court for racovery of kurhi kamini 
cess and had obtained a decree. - Thereupon 
those peraons brought suits in the Oivil 
‘Court for a declaration that’ they were 
not liable to pay kurhi kamini as they 
did not belong to the class of cultiva- 
tors-or kamins from whom such dues 
were payable in accordance with the 
wajib-ul-arz relied upon by the lambar- 
dar. The learned Judge, following Sheikh 
Muhammad v. Habib Khan (2), held that 
the suit did not fall under cl. (f), 8. 77 (3), 
Tenancy Act, and was cognizable by the 


Civil Court. He observed that : 

“though the lambardars could sue in the Revenue 
Court for the recovery of the cess, there was nothing 
to debar ths paraon proceeded against from brings 
ing a suit for a declaration in the Civil Court.” 


Mr. Mehr Chand has strenuously contend- 
ed that Sheikh Muhammad v. Habib Khan 
(2), is inconsistent with the Full Bench 
decision in Gama v. Karim Khan (3), and 
must be ‘considered to have been over-raled 
by it. In considering this argument how- 
ever it must be borne in mind thas the 
learned Judges composing the Full Banch 
[one of whom was responsible for the 
decision in Sheik Muhammad v. Habib 
Khan (2)], distinctly laid down that there 
was a clear distinction between the casg 
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before them and the class of cases dealt 
with in Sheikh Muhammad v. Habib Khan 
(2), and that while the jurisdiction of the 


.Civi] Court to hear and decide the former 


was barred, the latter was clearly within 
the jurisdiction of the“Civil Court. In 
order to ascertain the exact significance 
of this distinction, we sent for the Chief 
Court record in Gama v. Karim Khan (8). 
A reference to the record disclcsed that 


the plaintiffs in that suit had sued for 


a declaration that-hag buhs was not leviable 
at all in the village. In distinguishing 


-that suit from Sheik Muhammad v. Habib 


Khan (2), the Divisional Judge, the appeal 
against whose decree was eventually refer- 
red- to the Full Bench, pointed out that: 

“the prayer was not that the plaintiff did not 


‘belong to theclass liable to pay hag buha but the 


allegation was that no such class existed in the 


village.” 


It.will. thus be seen that there was a 


‘material distinction between the case which 
the Full Bench had to decide and the type 


of cases with which we are concerned, and 


„this distinction was clearly recognized by 


the learned Judge themselves, as is clear 
from the following quotation, which fully 


disposes of the contention of Mr. Mehr Chand: 


While we hold that declaratory suits which clearly 
differ inform ‘only from suits for money already 
due and éléarly. cognizable by a Revenue Court 
only are also: triable ‘by a Revenue Court we 
are very-far from laying down that.every declaratory 
suit, in regard, to every matter in regard to which 
some kind’of suit. can. bẹ tried exclusively by a 
Revenue: Court, ‘is: also., necessarily triable only in a 
Revenue Court. It:has always in every particular 
case to -be“shown-.that the jurisdiction of the Oivil 


Courts, which prima pacie exists, has been specifical- 


ly ousted. We find on examining the ruling in 
Sheikh Muhammad v. Habib Khan (2) for instance, 
‘that the suit there was of a different nature, 
although certain ceases_were payable, the plaintifis 
were not themselves liable to payment by reason 
of not belonging to the classes from which payment 
could beclaimed. That case is therefore distinguish- 
able from the present one, Each case must be 
considered on its own merits and it may be laid 
down, asa broad general principle, that the jurisdic- 
tion of the Oivil Courts is only ousted by s. 77 of 
the Tenancy Act, in regard to such classes of cases as 
are clearly actually covered by the precise terms of 
one or other of the clauses of that section, or which are 
clearly in substance identical with the classes covered 
by the clauses of that section though differing in 
form.” < f 

The guestion was re-esamined by Reid, 
C. J., in Karim Ilahi v. Sultan Alam (4) 
and the distinction set out above re-affirm- 
ed. . The learned Judge obseived that: 
“a suft for a declaration that, although certain cesses 
were payable, the plaintifis were not themselves 
liable to payment by reason of not belonging to 
classes from which payment could be claimed.” 


(4) 13 Ind. Cag, 812; 79 P R 1911; 65 P L R 1912; 144 
PW RINA | 
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was cognizable by the Civil Court. This 
conclusion is, as already stated, in accord 
with the view taken in Singh Ram v. Kaka 
(1). Mr. Achhru Ram strenuously argued 
before us that the reasons, on which the 
decision of the Full Bench in Gama v. 
Karim Khan (3), was based, were erroneous 
and that that case should not be accepted 
as laying down good law even with regard 
to suits of the type from which the reference 
to the Full Bench arose. But I do not 
think it necessary to gointo this question 
for the Full Bench judgment itself clearly 
lays down that its conclusion did not apply 
lo the class of cases with which we are 
concerned here and which in its opinion, 
were clearly cognizable by a Civil Court. 
Tt will be sufficient to say that the head- 
note of that case is too widely expressed, 
and must be read subject to the limitations 


“set out in the body of the judgment of the 


Full Bench particularly in the passage 


“quoted above. 


After giving due weight to the argu- 
ments of Counsel, I have no doubt that 
Sheikh Muhammad v. Habib Khan (2) and 
Singh Ram v. Kaka (1) were correctly 
decided and that their soundness is not 
affected by the decision in Gama v. Karim 
Khan (3). The learned District Judge, 
while conceding that the cognizance by 
Civil Courts of suits, like the one before us, 
was not barred by the wording of s. 77 (3), 
Tenancy Act, expressed the apinion that 
their hearing by a Court, other than Revenue 
Courts, was “clearly against the intention 
of the Legislature while framing that sec- 
tion.” It is hardly necessary to point out 
that this is an entirely erroneous way of 
interpreting Statutes. It is one of the 
elementary rules of construction that the 
intention of the Legislature is to be gather- 
ed from the words used by it, and where 
the wording is plain and unambiguous 
and admits of, but one meaning only, the 
Courts must give effect to it. In such 
cases, it is beyond the province of the Judge 
to speculate as to what the “real intention” 
oí the framers of the Statute was. As has 
been well observed in an English case the 
“question for the interpreter is not what the legisla- 
ture meant but what its language means 7. e, what 
the Act has said that it meant.” 


The learned District Judge has also 
referred to the proviso to stib-s. (3), 8. 77, 
Tenancy Act, which was added by the 
Amending Act, III of 1912, But both 
Counsel were agreed before us that in this 
case the proviso was inapplicable and 
that if the trial of the suit by the Qivil 
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Court was not excluded by the wording 
of the substantive part of sub-s. (3), it 
could not be barred by the proviso, Mr. 
Mehr Chand referred us to cases decided 
under cl. (1), 8. 77 (3), which deals with 

“suits between landlord and tenant arising 
out of the lease or conditions on which 
a tenancy is based.” It will be ¿seen 
that the phraseology of that clause is 
materially different from, and much more 
‘comprehensive than, that of cl. (j), and 
therefore those cases are not of any real 
assistance. It may however be mentioned 
that in Bila v. Sultan Ali (5), it was held 
by Shah Din, J., that a Civil Court has 
jurisdiction to entertain a suit for a declara- 
tory decree that the plaintiff has acquired 
a proprietary title in the land in suit, not- 
withstanding that a Revenue Court has 
already held that he is merely a tenant of 
the defendant. 

For the foregoing reasons, I hold that 
the suit was properly brought in the 
Civil Court and that it had jurisdiction 
to try and decide it. As already stated, 
on the merits the findings of the learned 
District Judge are clearly in favour of the 
plaintiff. The learned Judge has definitely 
siated that if he had found for the plaintiff 
on the question of jurisdiction he would 
have accepted his appeal and decreed the 
suit. These findings on the merits were not 
challenged by Counsel for the respondent 
before the Judge in Chambers or before 
us, as indeed they could not possibly be 
in second appeal, and are final and con- 
clusive between the parties. The result, 
therefore, is that this appeal must be ac- 
cepted, the decrees of the Courts below 
reversed and the plaintiff's suit decreed 
with costs throughout. 

Monroe: J.—I agree. 

Appeal accepted. 

x) 46 Ind, Cas.18; A I R 1918 Lah, 290; 45PR 
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tion—Insolvent unable to pay eight annas in the 
rupee—Refusal of absolute discharge. 
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In an application under s. 41 of the Provincial 
Insolvency Act the Court has no power toorder the 
annulment of theadjudication. The sections which 
relate to annulment are ss. 3j and 43, 

If the insolvent’s inability to pay his secured 
creditors eight. annas inthe rupee is due to causes 
directly under his own control, that is a reason for 
refusing to grant an absolute discharge. 

A. against tHe*-order of the District 
Court of Bellary, dated February 20, 1934, 
and made in I. A. No. 443 of 1933 in I 
P. No. 19 of 1932 on the file of the Court 


of the Temporary Subordinate Judge of 


Bellary i 

Mr. T. M.Venugopala Mudaliar, for the 
Appellant 

Mr. N. S. Narasimhachariar, for the 
Respondents, 


Beasley, C. J—This is an appeal from 
an order of the learned District Judge of 
Bellary. The appellant applied under s. 41 
of the Provincial Insolvency Act for dis- 
charge. The learned District Judge in 
his order sets out certain facts with regard 
tothe appellant’s conduct before his in- 
solvency and expresses his opinion that 
the appellant is a most dishonest person. 

This opinion is founded on the report made 
by the Official Receiver. He then refuses- the 
discharge and annuls the adjudication. All 
the facts set out in the learned District 
Judge's order relating to the: conduct 
of the appellant may. “be =<pérfectly 
true but what has’ -beén: , verlooked 
by the learned District: Judge is that-on an 
application under s: 41 ‘of the ‘Act ‘the Court 
can do one of three. “things viz, +; grant or 
refuse an absolute ordet ‘óf discharge; or 
suspend the operation of: the order for a 
specified time; or grant an order of discharge 
subject to any conditions with respect 
to any earnings or income which may 
afterwards become due to theinsolvent or 
with respect to his after acquired property. 
There is nothing in that section which en- 
ables the Insolvency Court to annul the 
adjudication. The sections which relate 
tothe annulment of adjudication of insol- 
vency are ss. 35 and 43 ofthe Act. Section 
35 enables the Court, where, in its opinion 
a debtor ought not to have been adjudged 
insolvent or where it is proved to the satis- 






“ faction ofthe Court that the debts of the 


insolvent have been paid in full, on the 
application of the -debtor or of any other 
person interested, to annul the adjudica- 
tion. The Court may also under s. 43, if 
the debtor does not appear ọn thee day 
fixed for hearing his application | for dis- 
charge or if thedebtor does not apply for 
discharge within the period specified. 
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. annul the adjudication. None of these 
| essentials appearto be present here. At 
any rate in an application under s. 41 
there is certainly no power to order the 
* annulment of tke insolvency. It appears 
. to us, however, that upon the facts stated in 
the learned District Judge's order, an 
> absolute order of discharge would not be 
. justified. The insolvent’s inability to pay 
. his unsecured creditors 8 annas in the rupee 
is found to be dueto causes directly under 
-his own control. If that is so, thatis a 
reason for refusing to grant an absolute 
: discharge. In my view, the application for dis- 
charge ought to have been refused but that 
éthe lower Court's order annulling the adju- 
dication must be set aside and instead the 
, application for discharge refused and it is 
‘ accordingly refused. The proper course will 
be for an application to be put in for the 
. annulment of the adjudication under ss. 35 
„and 43 and, if the necessary facts are 
‘proved the Court will be entitled to annul 
‘the adjudication. 


` The appeal is allowed to this extent and ` 


“without costs. 
Cornish, J.—I agree. 
A Appeal allowed. 


LAHORE HIGH COURT 
Letters Patent Appeal No, 144 of 1934 
> February 4, 1935 
ADDISON AND DIN MuHAMMAD, Jd. 


MOHAN LAL AND ANOTHER— DRFENDANTS— - ) Aloe ; 
f „the respondent takes a preliminary objec- 


APPELLANTS 
versus 
Chaudhri AMAR OBAND— PLAINTIFF 
: — RESPONDENT 
Letters Patent (Lah), cl. 10—Scope of—Second 


` appeal—Dismissal “for default'—Refusal to set aside 
, that order—Appeal against order of refusal—Certi- 
. ficate under cl, 10—Necessity of—Civil Procedure 
Code (Act V of 1908), O. XLII, 0. XLI, r. 19. 
1t is only in the exercise of his appellate power that 
a Judge of the High Court can exercise his jurisdiction 
< under O, XLII, Civil Procedure Code, read with 
O. XLI, r. 19 and whateverorder he may pass, it 
- does no doubt affect the original appeal. When a 
Judge dismisses an appeal ‘for default’ he confirms 
. the. judgment and decree of the lo¥er Appellate 
.. Court and in refusing to set aside that order, he 
declines as it were to re-open the case or in other 
words to withdraw his order confirming the decree 
of the lower Appellate Court. The order of refusal 
is, therefore, made in respect of the appeal and in 
the exercise ofappellate jurisdiction. The certificate 
required by cl. 10, Letters Patent is accordingly 
neceseary before an appeal against the order can be 
presented to a Division Bench of the High Oourt. 


< U.P. A. from the order of Mr. Justice - 


Agha Haidar, dated October 18, 1934 passed 
in- Civil Miscellaneous No. 391 of 1934, 
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‘Single Bench on June 18, 1934. 


_ Court. 
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dismissing the application for restoration 
of the Civil Appeal No. 1897 of 1933, from, 
the decree of the District Judge, Jullundur, 
dated August 28, 1933 modifying that of 
the. Senior Subordinare Judge, Jullundur, 
dated June 29, 1933. d 

Lala Badri Das and Mr. Achhru Ram, 
for the Appellants. 

Mr M.C. Mahajan, for the Respondent. 

Judgment.—The facts of this case need 
not be set out here. Suffice it to say that 
an appeal against an appellate order of 
the District Judge was presented to this 
Court which came for hearing before 2 
There 
being no appearance on behalf of the appel- 
lants before the learned Judge on that 
day he dismissed the appeal for default 
and allowed the respondent, whose 
Counsel was present, his costs. The 
appellants then filed an application for 
the restoration of the appeal apparently 
under O. XLII, Civil Procedure Code, read 
with O. XLI, r.19. This application was 
also dismissed by the learned Judge on 
October 18, 1934 on the ground that there 
was no justification fur both the Counsel 
engaged by the appellants to have been 
absent or not to have instructed any other 


_Counsel on their behalf. Itis against this 


order that this Letters Patent Appeal has 


"been filed, but it is not accompanied by 
“a certificate of the learned Judge as 


provided for incl. 10 of the Letler Patents 


_of the Lahore High Court. 


Mr. Mehr Chand Mahajan who appears for 


tion that the appeal cannot proceed as it 
has not been properly presented to this 
He argues that the certificate 
required by cl. 10 was necessary under the 
circumstances as the learned Judge in 
refusing to restore the appeal merely exer- 
cised his appellate jurisdiction in respect 
of the appellate order of the District Judge 
and no appeal is competent in such cases 
unless the Judge exercising this jurisdic- 
tion grants a certificate that the case is 
a fit one for appeal. Counsel for the ap- 
pellants, however, urges that no certificate 
was necessary as at the time the learned 
Judge entertained and refused the applica- 
tion for restoration of the appeal he did not 
exercise any jurisdiction in respect of the 
appeal which alone makes the certificate 
obligatory. There is no authority bearing 
upon this point one way or the other. We 
have, therefore, considered ihis matter in 
the light of ihe language employed in 
cl. 10 and have arrived at the conclusion 


1935 


that the preliminary objection must pre- 
vail. It is only in the exercise of his appel- 
late power that a Judge of this Court can 
exercise his jurisdiction under O XLII, 
Civil Procedure Code, read with O. XLI, 
T. 19 and whatever order he may pass, it 
does no doubt affect the original appeal. 
When the learned Judge of this Court, 
therefore, dismissed the appeal “for 
default”, he confirmed the judgment and 
decree of the lower Appellate: Court and in 
refusing to set aside that order, he declined 
as it were to re-open the ease or in other 
words to withdraw his order confirming 
the decree of the lower Appellate Court. 
The order of refusal, therefore, was made 
in respect of the appeal and this had been 
done in the exercise of the appellate juris- 
diction. The certificate required by cl. 10 
was accordingly necessary before an appeal 
against the order could be presented to us. 
_ We hold, therefore, that this appeal as 
presented to us cannot proceed and accord- 
ingly we dismiss it with costs. 
N. ` Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 119 of 1931 
November 27, 1934 
: Mapuavan Nate, J. 

A. P. K. O. PERIAKARUPPAN CHETTI 
AND OTHERS — APPELLANTS 
VETSUS 
MOTTAYYA MUDALI AND OTHERS — 


RESPONDENTS 

Promissory note— Endorsement—Agreement by third 
party to discharge debt—Endorsee, whether entitled to 
“proceed against third party—Privity of contract—Effect 
of endorsement—Limitation Act (IX of 1908), s. 22 (2) 
—Transposition of defendant as plaintiff after limi- 
tation or mere consent of defendant, effect of. 

A executed a promissory note infavour of B and 
this was endorsed over to the plaintiffs by B witha 
letter stating that the note had been assigned to the 

“plaintiff. A sold certain property to C under a sale- 
deed which contained a recital that he had received 
Rs 2,000 in consideration of C having agreed to pay 
up the debt due to B under the note. The plaintifis 
sued to recover the amount of the note from A and C 
impleading B also asa defendant. After the expiry 
of the period of limitation B was sought to be made 
plaintiff ; 

Held, (i) that even assuming that there was privity 
of contract between B and C, the plaintiffs were 
not entitled tosueC as they were mere endorsees 
and therights against C under the sale deed had not 
been assigned tothe plaintif. Poturaju Seshayya v. 
Pilla Sanjivarayudu (6), relied on. 

(4) that the transposition of Bas a plaintiff after 
the expiry of limitation was ineffectual ; 

(iii) that a decree could not be passed inthe 
plaintiffs’ favour in a case like this merely because B 
-consents to sucha course. Hari Gobind Adhikari v. 
Akhoy Kumar 


PERIAKARUPPAN ORBITH V. MOTTAYYA MUDALI (MADR.) 


. the appellants. 


Masumdar (13), Lachman Singh v. - 
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Tansukh (14) and Amrittalall Bose v.. Rajoreskant 
Mitter (15), referred to. so 
Section 22 (2) of the Limitation Act can be availed 
of only in casas where the plaintiff and the defendant 

have a joint cause of action. ` 
S. ©. A. against the deeree of the. 
District Court of Narth Arcot, Vellore, in 
Appeal Suit No; 364 of 1928 -preferred 
against the.decree of the Court of the 
District Munsif of Tiruvannamalai, in 
Original Suit No: 857 of 1926. 
_ Messrs. S. Srinivasa Aiyangar and T: E; 
Ramabhadrachariar, for the Appellants. 
Messrs. T. R. Venkatarama Sastri and 
T. V. Rajagopalan, for the Respondents, 
Judgment.—Plaintiffs Nos. 1 to 4 are 
This second appeal arises 
out of a suit instituted by these plaintiffs 
for the recovery of Rs. 2,900, principal and 
interest due on the promissory note Ex. A 
dated June 30, 1923, executed by the first 
defendant in favour of the third defendant. 
This promissory note was endorsed over to 
the deceased father of the plaintiffs on 
January 19, 1924, by the third defendant. 
On the same date he wrote a letter—see 
Ex. I—to their deceased father. in which, 
after stating that there was a decree debt 
due to him (the father) and that he was 
in need of Rs. 400 that day, he stated, 
“Ag security for the aforesaid decree debt, for 
the sum of Rs. 400 which I borrow this day from 
you, and for the amount which I may hereafter borrow 
from- you I have assigned over to you the.pro- 
missory note for Rs. 2,000 which was on June 30, 
1923, executed in my favour by AnnamalaiMudaliar, 
son of Kuppuswami Mudaliar, of the said: village. 
If at any time I fail to discharge on .demand by_ 
you the arrears due to you, you shall yourself re- 


_cover the amount etc.” n 


About three months after the promissory 
note, the first defendant sold some pro- 
perties to the second defendant under 
Ex.B dated September 6, 1923, for Rs. 5,000. 
In the sale deed it was recited that the 
amount due under the promissory note 
Ex. A was undertaken to be paid by the 
second defendant and to that extent the 
first defendant had received Rs.” 2,000 
towards the consideration for the sale. 
The recital ran in these terms: E 

“In the matter of your having agreed to pay up 
on my behalf the amount “of principal due under 
the promissory note that was executed by me on 
June 30, 1923, to T. M. Palanivelu Mudaly (third 
defendant) I have received Rs. 2,000.” 

One of the witnesses to this document was 
the third defendant. é 

The first defendant does not contest the 
suit. Plaintiffs Nos..1 to4 seek to make ` 
the second defendant liable, on the pro- 
missory note.on tne strength of the recital 
in Ex-B. In para.9 of the plaint they thus 
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ee their claim against ihe second defen- 
ant: 


“The second defendant purchased from the first 
defendant the properties belonging to him by the 
registered sale deed dated September 6, 1993, and 
in that sale deed the second defendant has under- 
taken to discharge the debt due under the suit 
promissory note with the sale amount. For that 
reason, the second defendant is also liable to dis- 
charge the suit debt, He had, therefore, been added 
as a party hereto.” 


The third defendant, when he endorsed 
over the promissory note to the plaintiff's 
father did not owe him as much as the 
entire amount under it, but only less. 
Paragraph 9 of the plaint states the reason 
‘for making the third defendant a party 
thus: 4 l 

“As the third defendant has to get the balance 
of the amount after deducting the amount due to 
the plaintiffs as stated in para. 3 supra, he has 
been added as a party thereto;” 

and as regards the fourth defendant, he 
“was impleaded as a party as he had 
attached that balance in O. S. No. 4:6 
of 1924 on the file of the Munsif’s Court. 

As already stated, the first defendant 
did not contest the suit. The second 
defendant is the contesting defend- 
ant. On the merits he pleaded that 
the debt due under the promissory note 
was discharged. He also pleaded that 
there was no privity of contract between 
him and the plaintiffs Nos, 1 to 4 or the 
“third defendant. In the course of the suit, 
on November 9, 1926, the third defendant 
was transposed as the fifth plaintiff as 

per order-on I. A. No, 948 of 1926. 
“The learned District Munsif held that 
the suit would lie against the second de- 
fendant and thatthe discharge pleadel by 
him was not proved. In the result he gave 
a decree to the plaintiffs Nos. 1 to 4 
against defendants Nos. 1 and 2 for the 
sum claimed ang costs. The suit against 
the fourth defendant was dismissed. 

In appeal filed by the second defendant 
the learned District Judge assuming 

“that the second defendant (under Ex. B) agreed 
in part consideration of that sale to pay the debt 
of Ex. A toits payee, the third defendant” 
and.also that 

“although it is not alleged in the plaint, that 
the agreement was entered into by the second de- 
fendant not merely with the first defendant, but 
with the third defendant also, in other words, tbat 
there was a privity of contract between the second 


defendant and the third defendant. (See para. 10 of 
the judgment), | 


held, that the plaintiffs have in law no 
right to enforce the suit agreement against 
the second defendant. He therefore dis- 
missed the suit without going into the 
merits. The learned Judge's reasoning is 
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thus stated in para. 11 of his judgment: 

“But, what right have tho plaintiffs to rely upon 
or enforce the said agreement? Their father under 
whom they claim, was only an indorsee of the 
note from the third defendant. Assuming that the 
third defendant was, in law, entitled to transfer 
the alleged agreement betweem him and the second 
defendant to a third person, he did not, as 8 matter 
of fact, transfer it to the plaintiffs’ father. Neither 
the indorsement of the note, Ex. A (1), nor the 
letter of security Ex. 1 passed by the third defen- 
dant along with it in favour of the plaintiffs’ 
father, refers to, or deals with the said agreement 
between him and the second defendant. lt has not 
been contended, and it is impossible to hold, that 
the plaintiffs’ father became entitled to the benefit 
of that agreement merely because the note was in- 
dorsed over to him by the third defendant.” 

It was also argued before the learned 
District Judge that the third defendant 
having been transposed as the fifth 
plaintiff a decree might be given on the 
agreement in favour of the plaintiffs. He 
held that this plea was not admissible on 
the ground that the third defendant did 
not ask for amendment of the plaint or 
relief in his own favour even after he. was 
transposed as the fifth plaintiff and further 
that 

“on the date on which he was so transposed as 
the fifth plaintiff more than 3 years had expired 
from the date of the alleged agreement between him 
and the second defendant, and ke was, therefore, 
heron by time from asking for any relief on its 

asis.” ; 

At the close of the hearing of the appeal 
the learned Pleader for plaintiffs Nos. 1 to 
4 filed an amendment application in which 
they sought to put their right to get a 
decree against the second defendant 

“first on the indorsement of the note made to 
their father by the third defendant, and secondly, 
on the fact that the third defendant, who was 
later on transposed as the fifth plaintiff, does not 
object to it.” ee f 
The learned District Judge disallowed 
amendment as it would seriously 
prejudice the second defendant and as in 
his opinion 

“neither of the two allegations which are sought 
to be introduced in the plaint by means of the 
amendment prayed for is sufficient’ to grant a 
decree tothe plaintiffs Nos. 1 to 4 against the second 
defendant,” 

He also added that since the decree of 
the lower Court the third defendant had 
applied to be adjudged as insolvent and 
that his willingness for a decree being 
passed in favour of plaintiffs Nos. 1 to 4 
was therefore of no value. 


The grounds overruled by the learned 
District Judge andthe ground specifically 
mentioned as not pressed before him were 
all pressed before me by Mr. Srinivasa 
Ayyangar on behalf of the appellants, plain- 
tiffs Nos, 1 to 4, i 


“1935 


The main question for determination is 
whether the appellants can enforce the 
agreement entered into between the first 
and the second defendant assuming that 
there was privity of contracti between the 
second and the third defendants. also. Itis 
clear that there was no assignment by the 
third defendant of the agreement between 
him and the second defendant in favour 
of the plaintiffs’ father. Their father was 
only the indorsee of the promissory note 
from the third defendant and not an 
assignes of the rights under Ex. B. The 
endorsement (fix. A-1) of the promissory 
note does not refer to the suit agreement. 
It simply says that “Chidambaram Chettiar 
of Devakottah shall have to recover the 
entire amount of principal and interest due 
under this bond,” and nothing more. 
Exhibit I, the letter of security which I 
have already quoted, says that the pro- 
missory note has been made over and that 
Ohidambaram Chettiar shall himself re- 
cover “non-demand”. It is thus clear that 
neither the endorsement nor the letter of 
secutity containg an assignment of the rights 
under the agreement Ex-B. Ino this con- 
nection the learned Counsel for the re- 
spondent argued that the rights are not 
transferable at all in the light of the 
decision in Sheers v. Thimbley & Son (1), 
but it is not necessary to consider this 
point, 

If there is no specific or separate assign- 
ment of the agreement which will entitle 
the plaintifis to proceed against the second 
defendant, it is argued that there is an 
assignment of the rights hy implication. 
The argument is this:—third defendant 
has two rights: the right to proceed under 
the promisssory note against the first de- 
fendant and the right to proceed under the 
sale deed against the second defendant; 
and both these rights have been passed on 
to the plaintiffs by the endorsement of the 
promissory note in their father’s favour. 
In short, the contention is that by mere 
endorsement of the promissory note the 
benefil of the agreement has also been 
transferred to the plaintifs. With respect 
to this contention the learned District 
Judge pointed out that it was not put 
before him and that it was impossible to 
accept it. Ia support of this argument 
Mr. Srinivasa Ayyangar relied upon two 
decisions of this Court, Sambasiva Iyer v. 
Venkatarama Iyer (2), and Nataraja 

(1) (1897) 76 L T 709. 


(2) 95 Ind. Cas. 447; 51 M L J 93; (1926) M W N 569; 
A [R1926 Mad. 903; å 
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Naicken v. Ayyaswami Pillai (3), and on 
s. 8 of the Transfer of Property Act. In 
my opinion these authorities do not support 
him. In Sambasiva Iyer v. Venkatarama 
Iyer (2), the case strongly stressed before 
me, the facts as stated in the head-note 
were these: 

“P owed plaintiff a sum of money on a promis- 
sory note. P sold some of his properties to D, the 
father of the defendants, and left a portion of the 
purchase money in D's hands with instructions to 
remit the same to plaintiff towards his promissory 
note debt, D remitted the sum to plaintiff but 
the latter refused to accept the amount on the 
ground that more was dus to him. Plaintiff there- 
upon/obtained a decree against P on the note, and 
in execution of that decree, he attached the 
debt due to P from D, consisting of the unpaid 
purchase money with interest, and purchased it 
himself. Subsequently the plaintiff institued the suit 
out of which the appeal arosa to recover the 
amount from the defendants claiming also a lien 
upon the properties sold to D, their father. The 
question was whether tha plaintiff was entitled to 
the lien claimed by him.” 


It was argued in the High Court that 
the plaintiff could not claim a lien 

“because the charge (with respect to the unpaid 
purchase money which P had against D) has not 
been validly transferred to the plaintiff,” 


This argument was overruled on the 
ground that under the sale certificate the 
right to the charge passed along with the 
debt. From the facts of the case and the 
ground of the decision, it is clear that 
the High Court held that as the debt con- 
sisting of the unpaid purchase money was 
purchased by the plaintiff the purchase 
amounted- in law to a transfer of the 
charge. If the first defendant's rights in 
the present case had been sold and 
purchased by the plaintiffs, then no as: 
signoment would be necessary on the 
authority of this decision. The decision 
in Sambasiva Iyer v. Venkatarama Iyer (2) 
goes no further, and does not hold that 
by mere endorsement anything other than 
the promissory note is transfered, The 
decision in Nataraja Naiken v. Ayyaswami 
Pillai (3) is equally inapplicable to the 
facts of the present case: In that case 
itb was held that an indorsee of a pro- 
missory note executed by a memberof a 
joint Hindu family can suethə maker as 
well as the other members of the family 
and obtain a decree against the latter to 
the extent of the joint family property 
in their handson proof thatthe debt for 
which the promissory note was executed 
was binding onthe family. This decision 
was based upon a prior Full Bench de- 
cision of this Court in Krishna Ayyar v. 


(3) 33 Ind, Cas. 339; 32 M L J 354; 5 LW 410; (1917) 
MW N. 230; 21 M L T 405, 2 
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Krishnaswamt Ayyar (4) which, giving 
effect tothe rule ofthe Hindu Law, which 
imposed liability on co-parceners for debts 
jncurred on behalf of the family held that 
if the debt for which the money was bor- 
rowed under the note was binding on ths 
family the indorsee can make the other 
members of the family also liable for the 
debt on thenote, That principle cannot 
be applied to the present case as the 
second defendant is an outsider and nota 
member of the joint family of the first 
defendant. It has been held in In re 
Colty Kofi Ex parte Morgrett (5) that an 
endorsement only transfers the note and 
pot the contract created by the note. As 
pointed out by Cornish, J, in Poturaju 
Seshayya v. Pilla Sanjivarayudu (6), 

“an indorsement, while ittransfers the property 
in the note to the endorsee as the new holder 
does not operate as an assignment to the 
indorsee of the debt due by the maker to the 
original payee.” 

I cannot find anything in the judgment 
of Varadachariar, J. in C.R. P. No. 270 of 
1934 which shows counter to this principle. 
That decision dces not touch the point-under 
consideration. In this connection I may 
point out that the decision in Govindan Nair 
v. Nana Menon (T) relied on by the res- 
pondent is not very much to the point as the 
Full Bench treated the suit as one based 
only onthe promissory note and not on 
the original cause of action and held 
there was no scope for the application of the 
decision in Krishna Ayyar v. Krishnasami 
Ayyar (4). In the circumstances it is 
clear thats. 8 of the Transfer of Property 
Act also cannot help the appellants. For 
these reasons Í am of opinion that the 
mere endorsement on the promissory note 
does not transfer to the plaintiffs the rights 
of the third defendant against the second de- 
fendant under the sale-deed. 

The next pointis whether by the sut- 
sequent transposition of the third de- 
fendent as the fifth plaintiff and by his 
consent to have a decree passed in 
favour of the plaintiffs, a decree 
can be given in their favour against the 
second defendant, The learned Judge 
held, as already pointed out, that the 
transposition was ineffective asthe third 
defendant's rights had become barred by 
limitation since morethan three years had 
expired from thedate of the alleged 
_ (4) 23 M597. 

(5) (18%) 1 Q B 413. 
~ (6) 150 Ind. Cas, £85; 67 MLJ 393 at p 396; (1934) 
MW N16;39 L W 579; A IR 1934 Mad. 350. 
wal 26 Ind, Cas. 750; 27 M L J 595; 1914) M W N 
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agreement between him and the second: 
defendant at the time and that in his 
opinion the amendment asked for should: 
not be allowed. Mr. Srinivasa Ayyangar 
argues that in arriving at his conclusion 
the learned District Judge has ignored the 
provisions of cl. 2 of g. 22 ofthe Limi- . 
tation Act which says thatthe bar of 
limitation which may arise under cl. 1 of 
the section when anew plaintifi ora new 
defendant is substituted or added will not 
apply toa case where a plaintiff is madea 
defendant or a defendant is made a 
plaintiff, as here; and that by force of 
this provision the third defendant sub- 
stituted asthe fifth plaintiffcan be given 
relief in this suit. On the question of 
limitation the decision in Municipal Coun- 
cil Kumbakonamy. Veeraperumal Pada- 
yachi (8), Dwarka Nath v. Monmohan (9), 
Rambeas Tewari v, <Akhauri Raj (10), 
Devji Goa v. Tricumji Jivandas (11) and 
Bhupendranarayan Singh v. Rajeshwar- 
prasad Bhakat (12), support him. But ib 
must be observed that s. 22,cl.2 can be 
availed of only in cases ‘wheres the 
plaintiff and the defendant have a joint 
cause of action, Inthe present case the 
shird defendant's cause of action is 
different frum that of the plaintiffs and 
so, it seems to me that by the transpo- 
sition of the third defendant as fifth plaint- 
if the plaintiffs cannot claim whatthe 
fifth plaintiff alone would be entitled to. 
Mr. Srinivasa Ayyangar says that the 
causes of action are not different and 
refers in support of his statement to 
para. 9of the plaint which I have 
already quoted. I am not satisfied that 
this paragraph shows that the cause of 
action of the plaintifs and of the 
third defendant are one and the same, 
It follows, therefore, that the plaintiffs 
cannot ask fora decree against the second 
defendant onthe ground that the third 
defendant his bean transposed as the 
fifth plaintiff. 

I may also say that in the circum- 
stances mentioned by the lower Court it 
cannot be said that the learned Judge 


(8) 23 Ind. Cas. 45: (1915) M W N 143, 
(9)39 Ind. Oas, 31; 21 O L J 611; 19 OW N 
1269 


(10) 13) Iad. Cas, 535; AI R 1932 Pat. 394; 13 P L 
T 392; Iad. Rul. (1932) Pat. 243, 

(11) 149 Ind. Oas. 780; A IR 1933 Pat. 239; 14 PL 
T 952-6 R P 847. 

(12) 13? Iad. Cas 610; 59 O 80; ATR 1931P O 
162; 35 O W N 870; (1931) A L J 563, 34 LW]; 
Ind. Rul, (1930 P O 191; 54.0 L J 137; (93D A 
L oe 33 Bom, L R 1273;61 M L J 632; 58 LA 228 
(PC). 
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- Was wrong in refusing the amendment 
asked for by plaintiffs Nos. 1] to 4 at the 
close ofthe hearing of the appeal. In 
this connection -attention may also be 
drawn to the decisions cited by the res- 
pondents’ learned Counsel that in cases 
like the present mere consent of the defend- 
ant to have a decree passed in favour 

. of the plaintiff cannot entitle him to claim 
the relief when he did not have such 
a right at the time of the institution of the 
suit. See Hari Gobind Adhikariv. Akhoy 
Kumar Mazumdar (13). Lachman Singh v. 
Tansukh (14) and Aumittolal Bose v. Rajore 
ckant Matter (15). : 

For the above reasonsI hold that the 
appellants are not entitled to succeed 
on aby of the points urged by their learned 
‘Counsel. The second appeal is dismissed 
with costs.. 

Abt Appeal dismissed. 

(13) 16 0 364. 

(14) 6 A 395; A W N 1684, 136, 
~ (15) 2TA 113; 23 W R 214, 





BOMBAY HIGH COURT 
Criminal Revision Application No. 361 
of 1934, 
November 14, 1934 ae 
Brauwont, O. J. ano N. J. WADIA, J. 
PUNJAJI BAPUJI BAGUL—Acousgep 
Versus 
BEMPEROR—Opposirs PARTY 
Penal Code (Act XLV of 1860), s. 425—“ Wrong- 
ful loss and damage”, meaning of—Accused in- 
stalling oil-engine on his own property—Damage to 
another's property caused by working—Working, if 
lawful—Liability for criminal prosecution—Tort— 
Nuisance. - 7 
The expression ‘wrongful loss or damage’ in s. 425, 
Penal Code, must mean loss or damage by unlawful 
means. There isnothing unlawful in the aceused 
installing an oil engine in his own property and 
working it in any way he chooses, although if his 
working causes damage toa neighbour's property, 
the accused would be liable toa civil suit for 
damages, The damage cannot be said to be caused 
by unlawful means, the working ofthe engine on 
the accused's own property being a lawful act and 
the accused is not liable to be convicted for mischief. 
Queen-Empress v. Govinda Punja {1) and Emperor v. 
Balkrishna Narhar (2), referred to. cae 
Cr. R. App. form an order of the District 
Magistrate, Nasik. 
Mesere. P. K. Pendse and L. P. Pendse, 
for the Accused. 
Mr. S. Y. Abhyankar, for the 


plainant. 
Mr. P. B. Shingne, for the Crown. 


Com- 


Beaumont, C. J.-—Thisis an application 
in revision in which the applicant com- 
plains of his conviction by the Second Clags 
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Magistrate of Yeola of mischief - under 
s. 427, Indian Penal Code. The conviction 
was upheld by the District Magistrate of 
Nasik. The material facts are that the 
accused owns a building, in which he 
installed an oil engine, and the complainant 
isthe owner or occupier ofa neighbouring 
building. The complainant alleges that 
the accused has so used his engine as to 
cause damage to the complainant's house 
by means of vibration and the learned 
Magistrate has held that damage has been 
occasioned to the complainant's house by 
such means and that the accused must have 
known the consequences of his act. It is 
‘clear that if the accused has installed in 
his property an engine the working of 
which has damaged the complainant's 
property, the accused has rendered himself 
liable to a civil action for nuisance, But 
the question is whether he has also render- 
ed himself liable to criminal prosecution 
for mischief, and when one recalls the 


Very difficult question which often arises 


in civil actions for nuisance as to whether 
or not the damage to the plaintiff's build- 
ing has been caused by the action of the 
defendant, it is certainly rather startling 
to find it suggested that in cases in which 
the plaintiff succeeds in a civil action the 
defendant may also be liable toa criminal 
prosecution. However the question- turns 
on the meaning of the word ‘mischief’ as 
defined in s. 425, Indian Penal Code. So 
far as is material for the present purpose 
the definition of mischief is: i 
“Whoever, with intent to cause, or knowing that he 
is likely to cause wrongful loss or damage to any 
person, causes the destruction of avy property, or 
any such change in any property as diminishes its 


value or utility or affects it injuriously, commits 
‘mischief,” 


Then in Explo. 1 it is provided that 


‘it is sufficient if the accused intends to 


cause, or knows that he is likely .to cause 
wrongful loss or damage to any person by 
Injurlng any property, whether it belongs 
to that person or nob. The question really 
tarns upon whether the accused knew that 
by his act he was likely to cause wrougful 
loss or damage to the property of the cc- 
plainant. ‘Wrongful loss’ is defined ing. 23 of 
the Code as being ‘loss by unlawful means 
of property to which the person losing it is 
legally entitled,’ and I think that the ex- 
pression in s. 425, ‘wrongful loss or dam age’ 
must mean loss or damage by unlawful 
means. Now it is clear that there wag 
nothing unlawful in the accused instflling 
an oilengine in his own property and 
working it in any way he chose, although 
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if his working caused damage to a 
neighbour's property, the accused would be 
liable to a civil suit for damages,- But, to 
my mind, it is impossible to say that the 
damage was caused by unlawful means, 
the working of the engine on the accused's 
own property being a lawful act. Mr. 
Abhyankar for the complainant has relied 
on the definition of the word ‘illegal’ in s. 43 
of the Code. That definition includes 
anything which is an  offenceor which 
is prohibited by law, or which fur- 
nishes ground for a civil action, and 
it is argued that the word ‘unlawful’ 
in the definition of ‘wrongful loss’ must 
have the same meaning as the word ‘illegal.’ 
Generally speaking, I should say that 
there is no difference in’ meaning between 
‘the word ‘unlawful’ and the word ‘illegal’, 
but it does not follow that if one of those 
words is specially defined in a statute, and 
the other is not the two words must neces- 
sarily have the meaning given tothe one 
word by the definition. Prima facie, I 
‘should have thought that the word ‘unlaw- 
ful' or the word ‘illegal’ used ina Penal 
Code would not cover anything which gives 
rise to a civil suit. The word ‘illega]’ has 
been defined as covering everything which 
gives rise to a civil suit, but I am 
not prepared tosay that in the Penel Code 
the word ‘unlawful,’ which has not been 
so defined, must be taken throughout as 
having that very wide meaning. 

In my view therefore the accused here has 
not been guilty of causing damage by 
unlawful’ means. The damage caused to 
‘the complainant's property, if attributable 
to what isin its nature a lawful act of the 
accused, must be dealt with by ,a Civil 
Court, and, in my opinion, the accused is 

“nok liable to be convicted of mischief in 
this case. Section 425 contains a consi- 
derable number of illustrations, but none 
ofthem, in my opinion, suggest that the 
section was intended to cover an ordinary 
cace of civil liability for nuisance such as 
the Court has to deal with inthis case, 
and it would be, I think, undesirable to 
‘extend the operation of the section to such 
‘aases. The decisions of this Court in 
Queen-Empress v. Govinda Punja, (1) and 
in Emperor v. Balkrishna Narhar, (2) are 
both illustrations of the tendency of the 
‘Court not to extend the offence of mischief 
go as to cover the subject-matter of mere 
civil actions. I think therefore the applica- 

(1) 8 B 295, 

(2384 Ind, Oas. 254; A I R 1924 Bom, 436; 26 Or. 
L J 254, 
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tion must be allowed, the conviction and 
the order of the lower Court set aside, and 
the applicant acquitted. 

N. J. Wadia, J.—I agree. 

D. Application allowed. 





MADRAS HIGH COURT 
Original Side Appeal No. 84 of 1932 
November 7, 1934 
Baasey, C. J. AND Kine, J. 

His Houiness Sar VANAMAMALAT 
RAMANUJAOHA JEEYAR SWAMIGAL, 
Heap or tHE VANAMAMALAI MUTT, 
Sitoate at NANGUNERI, (DEOBASED) 
AND ANOTHER —APPELLANTS 

, versus 


Tae BOARD or COMMISSIONERS ror THE 
HINDU RELIGIOUS ENDOWMENTS, 
MADRAS AND ANOTHER— RESPONDENTS 

Civil Procedure Code (Act V of 19084, s. 9— Specific 
Relief Act 'I of 1877), s. 42—Suit for declaration of 
claim to receive honours not connected with office— 
Jurisdiction of Civil Courts—Suit for declaration 
that order of Hindu Religious Endowments Board 
which denied such claim was ultra vires, whether 
maintainable — Declaratory suits, nature of—Juris- 
diction—Civil Courts kave no general jurisdiction to 
enquire into propriety of exerciscof jurisdiction by 
Special Tribunals. 

The plaintiff, a sanyasi, alleging that he was 
entitled to receive certain honours (the first thirtham) 
from a muit in precedence toother sanyasis, sued for 
adeclaration that a certain order issued by the lst 
defendants, the Hindu Religious Endowment Board, 
was nulland void and could not affect his right to 
the honours and fora permanent injunction restrain- 
ing the defendants from enforcing the said order. 
It was admitted thatthe honours were not attached 
to any office : 

Held, that the suit was 


not maintainable even 


‘though it was not one for declaration of the right to 


the first honours but oaly for a declaration that the 
proceedings of the Board were ultra vires. In order 
that a declaration may be made under s. 42, Specific 
Relief Act, the plaintiff must be entitled to-a legal 
character or to a right as to some property, The 
section does not sanction every form of declara- 
tion. |p. 461, col 2°] 

It cannot belaid down that Civil Courts havea 
general power to decide by a suit questions of the 
propriety of the exercise of jurisdiction by Courta of 
particular jurisdiction Jikethe Hindu Religious 
Endowments Commissioners, though perhaps there 
may be a remedy by way of certiorari, (p, 463, col, L] 

Appeal from the judgment and decree 
of Mr. Justice Anantakrishna Ayyar, dated 
September 21, 1932 and passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in O, S 
No. 306 of 1927. 


Messrs. K. S. Krishnaswamy Ayyangar, 
A. Srirangachariar and S. Ramanujam, for 
the Appellants. 

Messrs. T. R. Venkatarama Sastriar, P. 
Fenkataramana Rao, T. R. Ganapathirama 


-1935 


Ayyarand K. S. Sankara Ayyar, for the 
Respendents. 

Judgment—This is an appeal from a 
judgment of Anantakrishna Ayyar, J, 
dismissing the plaintiff's suit limine. The 
plaintiff is, it is alleged in the plaint, the 
head of an ancient and important religious 
mutt known as the ‘Vanamamalai Mutt’ 
at Nanguneri, and entitled to certain 
special honours, privileges and emolu- 
ments in the Athinatha Alwar temple at 
Alwarthirunagari in preference to other 
persons in the temple entitled to receive 
similar honours. It is alleged in the plaint 
that the High Court has in a former 
litigation held that the first thirtham is to 
be given after the Archakas to the plaintiff, 
the Sanyasi Jeeyar of Venamamalai Mutt, 
whenever he attends during the Vaikasi, 
festival, etc., and that the plaintiff and 
his predecessors have been enjoying these 
honours from time immemorial in accord- 
ance with the ancient usage of the in- 
stitution and in particular during the 
last three days of the Vaikasi festival with 
the ‘aravanai’ honoura of the previous 
night and similar honours. The first de- 
fendants are the Board of Commissioners 
for Hindu Religious Endowments, Madras. 
It is conceded by the plaintiff appellant 
that the honours in question are not con- 
nected with an office and also that the 
honours claimed could not be the subject 
of a claim in a civil suit. It is further 
alleged inthe plaint that certain persons 
who claimed to be the worshippers of the 
temple applied to the first defendants to 
declare the right to honours and prece- 
dence of some other Sanyasis in the plaint 
temple during the annual Vaikasi festival, 
that is to say, they claimed precedence 
to the plaintiff to the honours in question. 
The first defendants held an enquiry and 
on May 12, 1927 passed orders giving the 
honours and precedents to these latter 
claimants and negativing the rights of the 
plaintiff except on special days of the year. 
It is claimed ia the plaint as before 
stated that the High Court in appeal and 
in revision has declared the right ofthe 
present plaintiff to be shown the honours 
in question. Whether the effect of these 
decisions of the High Court is as they 
are claimed to be by the appellant it is 
not necessary in this appeal to decide in 
view of the fact that we are in entire 
agreement with the judgment of Ananta- 
krishna Ayyar, J., holding that this suit 
must be dismissed in limine. The reliefs 
claimed in the plaint are, (1) a declaration 
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ási 

that the proceedings of the first defendants 
dated May 12, 1927, are ultra vires and 
otherwise null and void and not binding 
on the plaintiff and cannot affect any 
right of his to the honours and (2) a 


_permanent injunction restraining all the 


defendanis from enforcing the firss de- 
fendant’s said order, Anantakrishna 
Ayyar, J., framed three preliminary issues 
of which it is only necessary to refer to 
Issue No. 2 which is ‘whether the plaintiff 
is entitled to sue for the above declar- 
ations (Prayer No. 1 already referred to) 
having regard to the allegations in paras. 10, 
11 and 12 of the first defendants’ written 
statement.’ Those paragraphs raise tke 
contentions that the plaintiff has no cause 
of action to sustain the suit against the 
defendant Board, that the plaintiffs’ claim 
does not. relate to any civil or legal 
right and is therefore not cognizable by 
the Court and that the plaintiff has no 
legal right or claim to property in res- 
pect whereof the Court can give any 
declaration and therefore the suit for 
declaration and consequential reliéf is 
not sustainable. The learned trial Judge 
upon this issue held that the suit must 
be dismissed because the claim in it 
was in respect of a right not within s, 9 
cf the Code of Civil Procedure. Section 9 
of the Code of Civil Procedure reads as 
follows :— ; 

“The Court shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a 
civil nature excepting suits of which their cogni- 
zance is either expressly or impliedly barred. 3 

Explanation :—A suit in which the right to property 
or to an office is contested is a suit ofa civil nature, 
notwithstanding that such right may depend entirely 


on the decision of questions as to religious rites or 
ceremonies.” 


As before stated, the plaintiff concedes 
that he could not claim the honour or 
honours in question ina civil suit but he 
argues that this suit does not make sucha 
claim but merely asks for a declaration 
that what the lst defendants have done is 
ultra vires as being entirely without 
jurisdiction and that he is entitled to come 
toa Civil Court for a decision upon that 
This contention seems to us to 
be open to the objection that, if all that is 
asked for, is a declaration, it is not a relief - 
which a Civil Courtcan give him unless 
some consequential relief is also prayed 
for. Wedo not propose to refer te the 
numerous authorities in support of this. 
objection which were relied upon and 
followed by the learned trial Judge in his 
judgment. It will be sufficient to refer to 
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only one of them, viz. Deokali Koer v. Kedar 
Nath (1), a decision of Sir Lawrence J enkins, 
C. J. and Chatterjee, J. which states the law 
as to declaratory decrees under s. 42 of the 
Specific Relief Act which provides that 
‘any person entitled to any legal character, 
or toany right as to any property, may 
institute a suit against any person denying or 
interested to deny, his title to such character 
or right, andthe Oourt may in its discre- 
tion make therein a declaration that he is 
entitled, and the plaintiff need not in such 
a suit ask for any further relief: 

` Provided that no Court shall make any 
such declaration where the Plaintiff, being 
able to seek further relief than a mere 
declaration of title, omits to doso’. 

À Sir Lawrence Jenkins, O. J. says at page 

09#: 


“The section does not sanction every form of 
declaration, but only a declaration that the plaintiff 
is'entitled to any legal character or to any right as 
to any. property; it:is the disregard of this that 
aceounts for the multiform and, at times, eccentric 
declarations which find a place in Indian plaints”, 

| The essentials of that section are that the 
plaintiff must be entitled to a legal character 
or to aright as to some property: and it is 
conceded that the plaintiff here possesses 
neither of these things; and it is this that 
distinguishes this case from Robert Fisher v. 
Secretary of State for India in Council 
(2). In that case, as the learned trial 
Judge points out, the right claimed was a 
right to property and something necessarily 


connected with property. It was a legal’ 


right enforceable in Courts and. upon its 
infringement a suit would lie. We agree 
with Anantakrishna Ayyar, J. that that case 
is of no assistance to the appellant here 
who: admittedly could not enforce his right 
to the honours claimed by a suit in the 
Civil Courts. _We may refer also to Nixon 
y. Attorney-General (3) not cited in the trial 
Court but the appellants’ claim ` goes 
further than a prayer for a mere declara- 
tion that the Ist defendants’ proceedings 
ateultra vires because he asks that they 
should be declared (1) null and void (2), 
not binding on him, and (8) not to affect 
any right of histo the honours. Presum- 
ably the appellant intends to use the 
declaration insome way or to enforce it. 
What does the appellant therefore claim? 
` He has, according to him, been deprived 
of the right to honours and precedence by 
the Ist defendants’ proceedings. Those 


e 4 
: (1) 415 Ind. Cas, 427; 39 O 704; 16 O W N 838, 
(2) 23 M 270, 
_ (3) 930) 1 Oh. D 566. ti 
| *Page of 39 O.—[£d,] 
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proceedings he asks the Court to declare 
null and void. The result of such a 
declaration would be to leave him in the 


position in which he was before the Ist 


defendants’ proceedings, namely, it restores 
to him the right to the first honours and 
precedence. A declaration that the Ist 
defendants’ proceedings are not - binding 
on him and cannot affect any right of his 
to the honours brings about the same 
result. The claim in the suit clearly is for 
2 restoration to the plaintiff of the honours 
and the precedence formerly enjoyed by 
him. The appellant cannot wrap wp or 
disguise his real claim by alleging that he 
is entitled to seek a decision in the Civil 
Courts that the Ist defendants acted 
without jurisdiction. Such a claim a . that 
without anything more would lead him . 
nowhere; and we are far from saying 
that the appellant has even thinly disguised 
his real claim because the apparent and the 
real claim seem to us .to be clearly 
identical. The appellanthas nevertheless 
relied upon some English decisions in 
support of this appeal. One of theseis 
Martin v. Mackonochie (4). In that case the 
Civil Court, the Court of Queen's Bench, 
issued a writ of prohibition to the Official 
Principal ofthe Arches Court of Canterbury 
and another prohibiting them from publish- 
ing proceedings with, or enforcing a decree 
of suspension ab officio et beneficio made 
against a clerk in orders on the: ground 
that that Oourt acted beyond its jurisdiction. 
The Court of Arches was an Ecclesiastical 
Court with a certain ecclesiastical jurisdic- 
tion. Acting within its jurisdiction - its 
decisions could only be questioned by appeal 
to the Judicial Committee of the Privy 
Council. The Ecclesiastical Court alone 
could deal with matters properly coming 
within its jurisdiction but, when it did act 
beyond its jurisdiction, the ‘extraordinary 
jurisdiction’ of the Civil Court as itis 
described by Mellor, J. on page 744* would 


be exercised. I emphasise the words 

‘extraordinary jurisdiction’. There he 

saysi— f 
“Had the proceeding been simply irregular, that 


would have aforded no ground for the exercise of our 
extraordinary jurisdiction, as irregularity by a Oourt 
having general jurisdictionis no ground of prohibi- 
tion, but of appeal”. 

. This case is of no assistance to the appall- 
lants bezause there the Civil or Temporal 
Court was exercising its extraordinary 
jurisdiction to interfere by prohibition, 
That case is no authority for the contention 

(4) (1877) 3 Q B D 730. f | 

-+ Page of (1877) 3 QB D-a] TA 
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that Civil Courts can decide by way of suit 
questions of the exercise of jurisdiction by 
Courts of a particular jurisdiction such as 
the Ecclesiastical Court in England and 
the Hindu Religious Endowments Commis- 
sioners here. That- is certainly not the 
remedy. There may bea remedy by way 
of certiorari though asto this we do not 
express any definite opinion. We entirely 
agree with the view taken ofthis matter 
by Anantakrishna Ayyar, J. and the result is 
that this appeal must be dismissed with 
costs of respondents Nos. land 2. Two 
sets. 


A. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 852 of 1930 
August 10, 1934 
PakENHAM WALSH, J. : 
THUMBALAM GOOTY THIMMAYYA 
— PLAINnNTIFF—APPELLANT ; 


Versus 
KONAKONDLA VITTOBARAO— 


| DEFENDANT—RESPONDENT 

Hindu Law—Joint family—Business standing in 
members’ name—Joint or self-acquired—Burden of 
proof—Proof of family nucleus—Shifiing of burden 
—Debts contracted for new trade—Liability of other 
adult members, 

There is no presumption that a business carried 

on by a joint Hindu family is joint family property or 
- that itis self-acquired property. But if itis proved 
that there was a sufficient family nucleus, the burden 
of proving that the business is not joint would 
shift on him.who alleges that it is not joint. 
Nimmagadda’ Ramiah v. Nimmagadda Mahalaksh- 
mamma (1), Ram Kishen Das v. Tunda Mal (2), 
Kannammal v. Ramathilakammal (3), Kundan Lal- 
Shankar Lal (4), Gaya Prasad v. Jaswant Rai(5) 
Vadilal v. Shah Khuslal (7) and Gray v. Lamond 
Walker (8), referred to. 
. Even a manager ofa Hindu family cannot bind 
the other members for debts which were not incurred 
for family necessity anda creditor advancing money 
must satisfy himself that the money was required 
for family purposes. This principle applies with far 
greater force to debts incurred by a member who is 
. not the manager. 
. The father ormanager of a joint Hindu family 
“bas no power to impose upon the minor members of 
the family therisk and liability of anew business 
started by him. The position is the same with 
regard to the other adult members of the family 
who have not acquiesced or consented by taking 
part in the trade, Benares Bank Ltd. v: Hari 
Narain (9), followed, Lakshmiah v. Official Assignee 
of Madras (10), doubted. section 

S. C. A. against the decree of the District 
Court of Bellary in A, S. No. 5 of 1928, 
preferred against the decree of the Court 
of the District Munsif of Bellary in O. S. 
No. 28 of 1924, 

i Mr. W, S. Narasimachari, for the Appel- 
ant, : : 
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Mr, B. Somayya, for.the Respondent. 

Judgment.—The plaintiff brough this 
suit to recoverasum of Rs. £10, alleged to be 
due to him by two brothers, defendents 
Nos. 1 and 2. The 2nd defendant became 
an insolvent and the 3rd defendant the 
Official Receiver was added. Defendants 
Nos. 2 and 3 remained ez parte, in the suit. 
The plaintiff's case was that defendants 
Nos. 1 hnd 2 were members of an un- 
divided Hindu family, that there was a 
joint family shop at Adoni which both of 
them managed, that there was an under- 
standing with him that both of them would 
be responsible for money owing by either 
of them and that he accordingly opened a 
joint account in their names. The suit 
was brought upon three items, first a sum 


- of Rs. 1,000 borrowed on December 5, 1920, 


for which both the defendants executed a 
pro-note for Rs. 600, and for the remaining 
‘Rs. 400, gold jewels were pledged; and in 
the interest in both the cases was to be 
14 annas percent. per mensem. On July 
27, 1921, a further sum of Res. 500, was 
borrowed by the 2nd defendant at one 
rupee percent. per mensem. On October 
30, 1922 Rs. 15, was borrowed by the 
Ist defendant. Repayment of Rs. 500, was 
made by the 2nd defendant. On April 28, 
1921, and ithe pledged jewels were also sold: 
to the plaintiff forthe sum of Rs. 498-2-9, 
These sums were credited in the plaintifi’s 
‘account and he sued .for the balance togé- 
ther with the charge for registering. notice, 
Re. 0-3-6 and Rs. 12-10-0 being charges in- 
curred by the plaintiff in demanding his debt 
on November 27, 1923. The. 1st defendant, 
who alone contested the suit, denied that 
the family was joint. He alleged that 
there had been a division in 1903 of the 
movable properties. Immovable pro- 
perties were not divided till 1921, when a 
registered partition deed, Ex. M dated ` 


-December 7, 1921, was executed. Hedenied ~ ; 


that there was a joint shop and said he 
knew nothing about the pledge of jewels, 
He alleged that the promissory note for 
Rs. €00, which he had jointly executed 
with the 2nd defendant had been fully dis- 
charged. The following issues were 
framed:— i 
1. Whether defendants Nos. 1 and 9 
divided their movables in 1908 

and their immovables in Decem- 

ber, 192], and whether defendants 

Nos. 1 and 2 are divided brothers? 

From what time the divided status 

should be allowed? 3 

2. Is the matter of division consider« 
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ed fraudulent in O. S.No. 314 of 
1922 res judicata in this suit ? 

3. Did defendants Nos, 1 and 2 ‘carry 
on a joint business in Adoni and 
whether the items of loans are 
true and binding on defendants? 

4. Whether the promissory note debt 
was fully discharged ? 

5. Was not defendant No. 1 declared 
insolvent and whether the plaintiff 
obtained permission of the District 
Court to sue defendants? 

6. To what relief? 

The plaintiff contended that the alleged 
division effected under Ex. M. was in fraud 
of the creditor. -The trial Court found that 
there was no division in status in 1908 as 
set up by the Ist defendant. It disbelieved 
Ist defendant and gave a decree to the 
plaintiff for the amount claimed except a sum 

. of Rs. 12-8-0 claimed as charges for send- 

_. ing a man to demand payment. On appeal 

“the learned District Judge accepted the 
finding that only Rs. 500, was paid towards 
the promissory note and that the remainder 
was not discharged. He held that the 
lst defendant was not liable for the loan 
of Rs. 500, or for the Rs. 15, borrowed by 
„his brother, and he further reduced the 

. remaining liability on the promissory note 
which Ist defendent and his brother jointly 
executed by allowing him to set against 
this the surplus of Rs. 12€-5-8 realised by 
.the sale of the jewels. Except with regard 
to the item of Rs. 12-8-0 the plaintiff prefers 
the Second Appeal. - - 

I may state at once that there is no 
clear finding of the lower Appellate Court 
.as to the question whether defendants 
Nos. 1 and 2 were divided in status on the 
dates: the first two loans sued upon were 

` granted and whether as regards the third 
loan of Rs. 15, incurred after the execution 
af the partition deed, Ex. M, this partition 
- deed was in fraud of creditors. The learn- 
ed Advocate for the respondent, however, 
undertook to support the judgment of the 
lower ‘Appellate Court even taking the 
‘view that neither of the alleged partitions 
-was effected, and as on the argument I 
consider that he has made out his plea, I find 
it-unnecessary to‘remand the suit for a find- 
ing onthe question whether there was a 
“division either in 1908 or 1921 as it would 
siprobably have been necessary to do other- 
wise. | 
‘gen AE important points may be stated. 
>The {nd defendant in this case is the 
younger brother of the Ist defendant and 
jt ig not alleged in the plaint, nor is it 
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the plaintiff's case, that he was managing 
the family. It is the lst defendant who 
naturally would have been the manager. 
Secondly although the witnesses cannot 
give the date of the opening of the shop at 
Adoni, it is sufficiently clear that the shop 
and the trade in it is not ancestral business. 
The village of the defendants and their 
ancestral property is at Kamalapuram 
which is many miles away. It has not been 
asserted by anybody for the plaintiff that 
this shop is an ancestral one. It is.clearly 
a business started fairly recently, though 
at what exact time cannot be said. Bear- 
ing these facts, in mind I proceed with. the 
argument which is advanced by the learned 
Advocate for the appellant. He argues 
that as there was a large family nucleus 
of property as shown in Ex. M, the shop 
must be held to belong to the joint family. 
He states, and it is very clear from the 
plaint, that in addition to this the plaintiff 
set-up an independant oral contract by, 
which either of the brothers undertook to 
be responsible for the debts incurred by 
the other. His argumentis that the learned 
District Judge has looked at the matter 
from a wrong standpoint by assuming that - 


the shop belonged to the younger brother 


solely and throwing on the p'aintiff the 
burden of groving that the elder brother 
shared in its management. This matter 
as an abstract proposition of law is not 
free from difficulty. A Bench, of this Court, 
of which I was a member in a case reported 
in Nimmagadda Ramiah v. Nimmagadda. 


-Mahalakshmamma, (1), followed the deci- 
‘sion in Ram KishenDas:y. Tunda Mal (2). 


BAL ai 0 ate . 

In that case w6 quoted the decision in 
Kannammal v. Ramathilakammal, 97 -Ind. 
Cas. 632 (3), in Which “thé, law was ‘Settled 
as follows:— | f 

“ The party alleging that the property held by an 
individual member. is joint family property must 
show that the family was possessed of some property 
with the aid of which the property in question could 
have been acquired. If this is shown, and only" 
then, the onus shifts to the party alleging self- 
acquisition, to affirmatively make out that the 
property was acquired without any aid from the’ 
family estate. This islaid down in Ram Kishen Das’ 
v. Tunda Mal (2), Chamier, J. lays down two proposi- 
tions. l 

1. ‘There is no presumption that a family has any 
joint property. : 

3. There is no presumption that the property’ 
found in the posession of any one member is joint family 
property unless it is shown.that the family as such’ 
possessed some property by means of which the props 
erty in question could have been acquired," ` 


(1) 136 Ind. Cas. 205; 35 L W 30 at p. 32; Ind Rul 
(1932) Mad, 269, í 

(2) 10 Ind, Oas. 543; 33 A 677:8 A L J123; ~- 

(3) 97 Ind, Oas, 632; A I R 1927 Mad, 38, - 


1935 


It is interesting to note the development _ 
of the law laid down in that Court, Ram ` 


Kishen Das v. Tunda Mal (2), came up- for 
consideration in Kundan Lal v. Shankar 
Lal (4). There the plaintiff asked for a 
declaration that a certain house property 
sought to be attached in execution of a 
decree against his son was his sole property 
and therefore, not liable to be attached and 
sold. The finding of the lower Court had 
been that the family was a joint undivided 
Hindu family. The plaintiff-appellant con- 
tended on the evidence that the family had 
no. ancestral property, that it was the 
separate property of the judgment-debtor. 
Richards, C. J., observed. 


acquired in the name or names of 2 


x 


one or more 
Piggot, J., 
observed: foe 


“Tt seems to me fhat there '.is a presumption 


rung : ae? 
“Property in the possession of a joint Hindu 
family should be presumed to be joint family property 
until the contrary is shown even though it may have 
been acquired in the name of a particular member of 
the family” ; 
seems to me to go somewhat further than 
what the learned Judges held in that case. 
No doubt there is a remark by the learned 
CO, J. as follows : ct gat 
“In the absence of authority to the contrary it seems 
to me that on principle there ought to be a presumption 
that propertyin possession of a joint Hindu family 
even though acquired in the name ofa particular 
member ofthat family, is joint family property.” 


(4) 21 Ind, Oas. 13; 35 A 564; IL AL J910, - 
1586—59 & 60 
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But ‘later on, as stated above, he specif- 
cally says that he is not dissenting from 
Das v. Tunda 
Mal (2) but he is not’ prepared to extend 
that decision by taking it to'mean that 
there is not only no presumption that 
the property is joint, but that there is 
actually a presumption the other way, viz., 
that the property is separate, The headnote 
as given seemsto bein direct conflict with 
Ram Krishen Das .v. Tunda Mal (2) and 
reading the judgments as a wholel un- 
derstand them only to mean that there 


is no presumption either way that he 
who seeks to establish  self-acquisition 
must do so, as also he who seeks to 
establish jointness. Thera is no question 


of inheritance by survivorship or otherwise 
of the shop in the present case, for it 
seems to have been obviously started in 
the lifetime of the two brothers, The 
next decision is Gaya Prasad v, Jaswant 
Rai (5). It laysdown that though there is 
an initial presumption that the -parties 
were members of a joint Hindu family 
thereis no presumption that the family 
owns a joint family property in the 
absence of any proof of a nucleus quoting 
Ram Kishen Das v. Tunda Mal (2). Then 
it proceeds; i 

“At the same time it would seem that there can 


be no presumption that any property which is iù - 


existence and is in the possession of one member 
of this joint family is nescessarily. his separate 
property or his aelf-acquisition. The party. who 
wishes to make out that it is his separate property 
over which he hadan absolute ‘power of disposal 
should establish that case, No presumption can 
be drawn in his favour" (quoting - the second 
Allahabad Oase.) f 

In Gaghar Bhatak v. Satish Chandra Ghose, 
51 Ind Qas. 254 (6), which was subsequent 


to Rum Kishen Das v. Tunda . Mal (2) and. 


Kundan Lal v. Shankar Lal (4) it was held 
that a. transferee from a member of a 
joint Hindu family of 


4 


property acquired | 


and standing in the name of his vendor™ 


must show that the’ property was the 
separate property of his vendor, although 
there was no nucleus of ancestral joint 
family property and that the presumption 
that property standing in the name andin 
the possession of a member ofa joint Hindu 
family is joint family property _ would 
arise even where there was in fact no 
nucleus of ancestral joint property. : The 
respondents quote- Mulla’s Hindu Law, 7th 


Edition, p. 263, where he says: “There .ig:.. 
no presumption that a business carried.ons: 


(5) 125 Ind. Oas. 460; ATR 1930 ° All: 580; I} 
Rul. (1930) All. 668; (1930) A L J 1003, ©" s 
` (6) 51 Ind, Oas, 254, A 5 


~a 
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by a member of a joint family is joint 
family business”. For this Mulla quotes 
Vadilal v. Shah Khustal (7) which certainly 
supports him but he also Says, see Grey 
v. Lamond Walker (8). This case is one 
which has been quoted for the appellant. 
It appears to me to lay down a quite con- 
trary proposition at p. 529* where it says: 
“There cannot be any doubt in cases of families 
of this nature that there is a presumption of joint- 
ness notonly of their property but even ag regards 
business which they carry on and if any member 
sets up that a particular portion of the property 
forms his peculium or Separate property the onus 


of proving that lies on the particular member who 
sets up that case.” 


It has however to be observed that 
there is nothing to show that the particular 
business in that case was not an ancestral 
family business, the Position of which 
would be quite different from that of a 
new business started either by the manager 
or by some other member of the family. 
-On the question of law, however, 1 do not 
see how the conclusion can be escaped 
in the present case thatthe onus of show- 
ing that the shop is not joint was shifted 
in fact on to the defendants, when a 
large family nucleus was proved. But 
the really important aspect of the case is 
that urged for the respondent that even 
a manager of the family cannot bind the 
other members for debts which were not 
incurred for family necessity and that any 
one lending such moneys must Satisfy him- 
self that the money is required for family 
purposes. This principle applies in a far 
greater degree where debis are incurred 
by a junior member of the family who is 
not alleged to be the manager. The 
latest and most important pronouncement 
on the question is the Privy Council deci- 
sion in Benares Bank, Lid. v., Hari 
Narain (9). It was there held that: 

“In the case of a joint Hindu family whether 
governed by Dayabhaga or the Mitekshara the 
father or manager has no power to impose upon 
a minor member of the family the risk and 
liability ofa new business started by him, A 
business started by the father as manager cannot 
if new, be regarded as ancestral 80 as to render 
the minor members’ interest in the joint family 
property liable for debts contracted in the course 
of the business”. 

Tt is true that that case deals with 
minors for though there were adult members 


. (1) 27 B 157, 
_(8) 18 Ind. Cas. 753; 40 0 523, 

(9) 137 Ind, Cas. 781; 63M L J 92;-Ind. Rul 
(1932) P O 220; 36 C WN 826; AIR 1939 P 0 149 
st Bom. L R 078; BARI J 583; 9 0 W N599 
(1932) A i 56; (1932 ; 
59 I A300; 13 PLT 491 (P oj, ) M WN 188; 
*Page of 40 O—[Zd.]_ ~~~- 
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of the family joined as defendants, they 
did not contest the suit. But it is difficult 
to see how the case of minors would differ 
from the case of adult members if the 
latter had not consented or acquiesced by 
taking part in the trade. In the light of 
this Privy Council decision the correctness 
of a previous Bench division of this Court 
in Lakshmiah v. Official Assignee of Madras 
(10) would appear to be open to doubt. 
In that case, the elder brother started a 
groundnut business as manager. The 
younger brother acquiesced, and when he 
became the manager, he carried on the 
business and mortgaged family property 
for debts incurred in the business. It 


was held in the absence of evidence 
that the business was their separate 
business the mortgage.would be bind- 


ing on the interest of the other co-parceners 
including minor members, 

Now ifa person who lends money to the 
manager of a Hindu family has to satisfy 
himself, that it is required for family 
necessity so that it could bind the other 
members, that principle must apply with 
greater force, where the loan was made to 
a junior member who is not the manager. 
Of course, if the business is ancestral in 
the case of a oan to the manager, a 
representation that the loan was required 
for business would ordinarily be sufficient 
to. discharge this obligation. It is 
evidently. not sufficient in the ‘light of 
the Privy Councils decision even in the 
case ofa loan to a manager Starting a 
new businsss, still less in the case of a 
loan to a junior member not a Manager 
who starts a new business. But if the 
plaintiff cannot succeed in recovering the 
loan on the basis of the liability of the 
2nd defendant, as a member of the joint 
family, there are two alternatives which 
he can fall back on, both of which he has 
put forward in this case as facts. One is 
that the Ist defendant was actually jointly 
managing the shop with his brother. The 
learned District Judge has found that 
though there is evidence that he used to 
assist in the shop, it does not mean that 
the evidence is sufficiently clear that he 
took part inthe management, and I can- 
not say that this conclusion of fact ig 
without evidence. He relies also on 
Ex. N. a promissory note under which the 
Ist defendant borrowed money for a debt 
incurred by the 2nd defendant for ‘the 
shop. There has been some dispute as 


(Q10) 128 Ind. Cas, 707; A IR 1930 Mad. 776; (1928) 
M WN 576, aa, Shee 
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to the correct translation of this pro- 
missory note, but IT do not think it can 
be said that it is an impossible view 
that it asserts that the shop belongs to 


the 2nd defendant. At any rate, it 
is a perfectly legitimate argument 
with which I would agree, thatif the 


Ist defendant had taken a loan for debt 
owing by both of them for a shop which 
they both manage, it would have been 
more natural to say in that promissory 
note Ex. N. that it was for ‘our shop’. 
This Ex. N. was executed on April 25, 1921, 
prior to the two main loans which are in 
dispute. The recitation Ex. M. the partition 
deed no doubt is of little value against 
the plaintiff who asserts that the partition 
was nominal and in fraud of creditors. 


He only filed the document Ex. M. to show’ 


that according toit the alleged partition 
of 1908 could not be true. Another fact 
that may be noted is that both the 
defendants were adjudicated insolvents, 
and that on appeal the adjudication was 
confined tothe 2nd defendant alone, As 
observed by the learned District Judge 
the best evidence is not forthcoming 
the accounts of the shop—but for this 
neither the lst defendant nor the plaintiff 
is responsible. Sadasiva Mudaliar v. 
Hazee Fakeer Muhammad Sait (11) quoted 
for the appellant is not useful. There 
the question was the liability of a member 
ofa joint family who had accepted a 
contract made by his brother and deri- 
ved benefit under it on coming of age. 
It has been argued for the appellant that 
the 1st defendant nowhere clearly set out 
in his written statement that the shop at 
Adoni was the exclusive property of his 
brother. I am doubtful whether he was 
bound to doso, He denied that these was 
a joint shop and as the shop is obviously 
there and the plaintiff asserted that the 


2nd defendant borrowed money for it as. 


one of the managers, the only possible 
inference from the written statement is 
that it was not a shop in which the 
lst defendant had any concern and it 
either belonged to the 2nd defendant alone 
or to him with others. In cross-examina- 
tion the suggestion was made to one of 
the witnesses, though-it was denied, that 
the maternal uncle of defendants Nos. 1 
and 2 Narasinga Rao was connected with 
it. So it is not correct to say that the 
yiew was not suggested till the time of 

(11) 72 Ind. Cas, 48; 44M LJ396; AIR 1922 


P O 397; 17 LW 288; 32M LT 99; 27 O WN 677; 
37 CL J 569(PO). | 
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on which the decision of the learned Judge. 
in this matter can .be supported is, I 
think, that the “lst defendant was not 
liable for a debt _incurred bya non- 
managing member of the family fora 
newly started business unless it can be 
shown beyond doubt that he himself was 
also managing the business. Of course, 
if independently of the question of joint 
Hindu family lst defendant was either a 
partner in that business, or the alleged 
contract by which either of the defend- 
ants bound himself to be liable for the 
debt of the other is made out, the plaintiff 
san recover the suit amount, but it has: 
not been shown that the learned District 
Judge was without evidence in holding 
neither of these facts proved. ow 
Onthe question, however, of allowing 
credit to this lst defendant for the surplus 
realised by the sale of jewels, the learned 
District Judge is’ clearly wrong and it 
has not been attempted to support this 
part of the decision. The case of the 
isb defendant was that he knew nothing . 
about this pledge or’ redemption; he never- 
stated that the jewels pledged-were ‘his 
and consequently on his own case he is 
not entitled to any benefit arising from 
their sale. The learned District Judge says 
with regard to this, Sa, A 
“It ‘is however, the case of the plaintiff that 


he was joint pledger and the postcard Hx, D. 


demanding the payment of the pledge has referred 
to it as having been made by both the parties. 
There seems also no reason to suppose that the 
jewels pledged were not the properties of both the 
brothers, who did not execute the deed of parti- 


tion till sometime after it had been made”. 


I have said above that there, is no clear 
finding .of the lower Appellate Court as 


“to whether the alleged division in 1903 


is true or not but from this sentence one 
would rather infer that it is found not true 
because if it were true the jewels being: 
movables would have been divided.“ Now 
it is not open to. the defendant 
not having claimed the _ pledged 
jewels to be his and having denied the 
pledge, to take advantage of the plaintiit's 
claim that the jewels were pledged for 
joint liability without also accepting the 
joint liability as set out in the accounts 
produced. Obviously he cannot have it 
both ways. The decree.of the lower Oourt 
must be amended accordingly. As regards 
the item of credit the appeal is allowed. 
In other respects it is dismissed. The 
parties will pay and receive , proportionate 
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costs in both this and the lower Appellate 
Oourt. 


A Appeal dismissed. 





PATNA HIGH COURT 

Second Oivil Appeals Nos. 1686 and 1687 

f of 1931 
March 14, 1934 
DHAVILE, J. 

PRABHU DAYAL—Puatntire— APPELLANT 
versus 
COMMISSIONERS or ARRAH 
MUNICIPALITY AND ANOTHER— 

| DEFENDANTS— RESPONDENTS 

Bihar and Orissa Municipal Act (VII of 1922), 
ss. 198, 201, 196, 197, 200—Carrying out order of 
Magistrate under s. 198, if makes Municipality 
liable for compensation if Magistrate passes order 
without notice—Power to deal with ancient projec- 
tions— Claim for compensation. 
_ The Municipality cannot be heid liable for carry- 
ing out orders under s, 198, Bihar and Orissa 
Municipal Act merely because the Magistrate 
might havebeen better advised if before passing 
them he had given notice to and heard the private 
parties concerned, and the orders cannot be regard- 
ed as ultra vires, [p, 469, col. 1.] 

The new Bihar and Orissa Municipal Act, has not 
taken away the power to deal with ancient projec- 
tions but has enlarged the rights of the rate-payers 
by requiring Municipalities to pay compensation 
not merely for projections, etc., erected before the 
Municipal Acts, but also for projections, etc., that 
have existed for more than three years. Nor can 
the right conferred upon the Municipalities by the 
statute to remove old projections, etc., in the inter- 
est of ae public be regarded as wanton interfer- 
ence with private property, to say nothing of th 
fact that the Municipality may be eeqnired: by the 
ie to pay compensation in such cases. [p. 471, 
col, 1. : 

‘The claim for compensation under the Bihar and 
Orissa Municipal Act, must be made in the first place 
to the Municipality itself, [p. 471, col. 2.] 

8. O. A. against the decision of the Sub- 
Judge, Shahabad, dated July 10, 1931. 

Messrs. Baldeva Sahay and K apildeo 
Narayan Lal, for the Appellant, 

Mr. B. P. Sinha, for the Respondents. 

Judgment.—These are two appeals by 
the plantiff in a suit against the Arrah 
Municipality and a Sub-Overseer under that 
public body for compensation for disman- 
tling platforms and steps in front of two 
houses of the plantiff. The dismantling 
was admitted by the defendants, whose 
case- was that this was done under the 
authority of the Bihar and Orissa Muni- 
cipal Act. The trial Court found that 
the plaintiff was entitled to erect and 
majntain wooden platforms in front of 
his houses projecting over the Municipal 
drain, and gave him a declaration accord- 
ingly. It however dismissed the plaintiff's 
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claim for compensation on the finding that 
the plaintiff had failed to prove that the 
Municipal employees had removed and 
misappropriated the materials or that the 
materials were worth the amount claimed. 
From this decision there were two appeals 
preferred to the lower Appellate Court ; 
one by the Municipality assailing the 
plaintiff's right to erect wooden platforms, 
and the other by the plaintiff himself 
claiming compensation. The learned Sub- 
ordinate Judge allowed the appeal of the 
Municipality and dismissed that of the 
plaintiff's. He accordingly dismissed the 
plaintiff's suit with costsin both Courts. - 

Though the plaint was filed on behalf of 
a father and his minor son, I understand 
that the son is now dead, and the second 
appeals to this Court are preferred by 
the father alone. Several points were 
urged on behalf of the plaintiff-appellant ` 
which, however, on examination turned 
out to be plainly unsubstantial. It was 
urged for instance (and this, at the out- 
set) that the structures that were dismantl- 
ed by the Municipality being platforms 
and steps, were not within the section, 
viz., 8. 196, Bihar and Orissa Municipal 
Act, under which the lower Appellate 
Court held against the plaintiff that notice 
was served by the Municipality. This 
was because it was the plantiff's content- 
ion below that no notice was served upon 
him under that section. The argument 
here was that the platforms were projec- 
tions coming not under s. 196, but under 
s. 197 of the Act, and that as no notice was 
served upon the plaintiff under this latter 
section, the Municipality had no authority to 
dismantle them. It appears, however, from 
a perusal of the notices in the case that 
they were notices under s. 197 as well as 
under s. 196 of the Act. When this fact 
came out, the learned Advocate quite pro- 
perly dropped the contention. : 

The next contention was that the- order 
of the Magistrate under s. 198 of- the Act, 
which is the authority for the Municipa- 
lity to dismantle the structures in ques- 
tion, was not properly proved by the 
production of what appeared to be a 
communication from his office to the 
Municipality. It was argued that the 
Magistrate’s order is judicial in its 
character and can only be proved by the 
production of the original or by proper 


secondary evidence provided it is first 
shown that there is sufficient reason for 
not producing the original. This contention 


was based on Ex. L. It appears however on 
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an examination of the record that the 
actual sanction of the District Magistrate 
is also on record as evidence (Ex. K-2) and 
the-argument thus fails. 

The third point taken was that the pro- 
. ceedings were not in order because the 

Magistrate of the District did not give 
notice to the plaintif before ordering or 
empowering the Municipality to remove 
the platforms and the steps. Some Cal- 
cutta decisions were cited in support of 
the proposition that the Magistrate’s pro- 
ceedings under the section are of a 
judicia] character and that though the 
statute may not prescribe the issue of a 
notice to the person whose property is to 
be dealt with, natural justice requires 
that an order should not be made behind 
the back of a party to his prejudice if 
_ it can at all be helped. It is however 
to be borne in mind that it is one thing 
to hold that the Magistrate’s proceedings 
are judicial, so that the High Court would 
be entitled to interfere with them in 
revision, and quite another to hold that 
the Municipality is liable to pay damages 
for proceeding in accordance with the 
order of the Magistrate merely because it 
was passed by him without giving notice 
to the party concerned. The decisions 
cited do not go so far. They were 
cases in which the High Court was asked to, 
and did consider itself entitled to interfere 
in revision, with the order of the Magis- 
trate, but not cases dealing with the 
position of a Municipality in or upon 
carrying out such order. Section 201, Bihar 
and Orissa Municipal Act, provides that : 

“the Commissioners shall be deemed to be persons 
bound to execute such orders of a Magistrate 
within the meaning of the Judical Officers Pro- 
tection ‘Act, 1850” 
and s. 198 empowers them 
out the orders obtained by 
the Magistrate. It 


to carry 
them from 
seems to me clear 
that the Municipality cannot be held 
liable for carrying out such orders 
merely because the Magistrate might have 
been better advised if before passing them 
he had given notice to and heard the 
private parties concerned, and that the 
orders cannot be regarded as ultra 
vires. 

The next contention raised relates to the 
action of the lower Appellate Oourt send- 
ing for three original letters to the 
Municipality from the District Magistrate's 
office. The circumstances in which the 
learned Subordinate Judge did so are 
stated in his judgment. Exhibit L, the 
etter of July 16,1928, from the District 
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Magistrate, which was in evidence, con- 
veyed his sanction to the removal of the 
encroachment made on Municipal -land by 
Khedan Kahar and others, ‘This letter 
was sent in reply to four applications of 
the Municipality; and the plainiff's two 
houses were referred to in the enclosure to 
one of these applications, which was made 
by letter No. 716, dated July 3, 1928, from 
the Municipality to the District Magistrate. 
It was argued on behalf of the plaintiff 
on Ex. L that the enclosure to the 
Municipality’s letter referring to the houses 
of the plaintiff mast have been headed by 
the name of Khedan Kahar, and that the en- 
closure, relied upon by the defence, not 
being so headed, nor containing the name 
of Khedan Kahar at all, was unreliable. 
The position was obscure, and in order to 
clear the point the learned Subordinate 
Judge sent for the other letters and 
discovered that one of them related ex- 
clusively to Khedan Kahar and Rameshwar. 
There wasthus no inconsistency at all be- 
tween Ex. L and the enclosure. It may be 
doubted whether the argument itself would 
have been raised by any person accustomed 
to dealing with official correspondence, 
without looking into the connected papers, 
and it is somewhat surprising that it 
was not met at once by an offer to produce 
the connected papers. The learned Sub- 
ordinate Judge remarks that until he sent 
for the letters, the pleader for the defend- 
ants could not clear up the position and 
suggested that the letters might be called 
for. He also records that the plaintiff's 
pleader agreed that this should be done. 
There does not seem to be anything in this 
which can afford a legitimate grievance 
to the appellant. It is urged that if the 
lower Appellate Oourt intended to take 
evidence under O. XLI, r. 27, Civil Pro- 
cedure Code, it should have porceeded to 
doso regularly and that the appellant 
should have had ‘an opportunity to meet 
such additional evidence. But the action 
of the lower Appellate Court seems to have 
been taken under cl. (b) of the rule and 
the requirements of r. 27 of that order 
were also complied with. It does not, 
moreover, seem from the order-sheet of the 
lower Appellate Court that the present 
appellant atthe time asked for any op- 
portunity to produce further evidence. The 
learned Subordinate Judge's finding that 
sanction of the District Magistrate covéred 
the houses of the plaintiff must, there- 
fore, be taken as a proper finding of fact 
unassailable in second appeal. 
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- The only other point that has been 
urged before me is that the platforms and 
steps said to have constituted encroach- 
ments upon the 
Municipal drain cannot be 
under the Bihar and 
Act, at all, because they were situated 
on land ‘belonging to the plaintiff from 
before the existence of the Municipality 
itself. It has been found as a fact by 
the Courts below that the structures stood 
on land belonging not to the plaintiff, but 
to the Municipality. The learned Advocate 
for the appellant has urged that the power 
to remove obstructions, encroachments, 
projections, ete., given to Municipal Com- 
missioners by ss. 196 and 197 and succeed- 
ing sections of the Act must be limited 
to such structures as were erected or 
placed in offending positions subsequent 
to. the formation of the Municipality under 
former Acts or subsequent to the passing 
of the present Act, because an interference 
-with private property is not to be lightly 
ascribed to.the legislature. The learned 
Advocate has endeavoured to reinforce this 
argument, based as it is on a purely 
general consideration, by referring to the 
definition of “house-gully” in 8. 3 (10) of the 
Act as meaning: 

“a passage..... affording access toa latrine, urinal, 
cess-pool......t0 Municipal servants or to persons 


employed in the cleaning thereof or in the removal 
of such matter therefrom.” 


Upon this definition it is argued that 
house-gellies presuppose the existence 
of Municipalities; and it is further argued, 
that as ss. 196 and 197 of the Act deal 
-with obstructions, encroachments, etc., in, 
op, into or along any house-gully (inter 
alia), the power of the Municipality is 
confined to snch obstructions, etc., as came 
into existence after establishment of Muni- 
cipalities, But s.3 (2) of the Aci, now 
defines a “road” as meaning: 

_“apy road, bridge, etc.. .. which the pub- 
lic.. .. has a right to < pass along, and in- 
cludes on both sides the drains or gutters and the 
land up to the defined boundary of any abutting 


property, notwithstanding the protection over such 
land or platform, veranda or other superstructure.” 


The last thirteen words indicate a con- 
sciousness on the part of the legis- 
lature of the existence of projections 
over roads even from before the 
establishment of Municipalities under 
the Act. The definition of “house-gully” 
isalso by no means confined to passages 
presupposing’ the existence of the 
Municipality; in its first part it refers to 
passages utilised for the purpose of serving 
as a drain, not necessarily by Municipal 


dealt with 
Orissa Municipal 
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servants. Section 200 of our Act, provides 


that: 


“No person shall be entitled to compensation in 
respect of the removal or alteration of any building, 
well, fence, rail, post, projection, obstruction or 
encroachment under ss.196, 197 or 198 unless it be 
proved that the projection, etc......... bas existed for 
more than three years or before the Municipality was 
constituted, whichever period may be less...... z 

The learned Subordinate Judge has inter- 
preted this to mean that i 

“new or old, the right of the Commissioners to get 
an encroachment removed is paramount,” 

The section continues: 

“in which case the Commissioners, on application. 
being made to them in this behalf may order - reason- 
able compensation to be paid to any person who - 
suffers damage by reason of any removal or alteration 
under the aforesaid sections.” 

This portion of the provision has been 
taken by the Subordinate Judge to mean 
that: : 

“only incases’ in which the encroachment has 
existed for more than three years, the Commissioners 
are liable on the application of the party affected, 
to pay compensation for damages suffered by reason 
of the removal.” 


Before the Bihar and Orissa Municipal 
Act (VII of 1922), the Act in force was the 
Bengal Municipal Act (III of 1884), ss. 202 
and 204 of which corresponded partially 
to ss. 196 and 147 of our Act. Now, ss. 202 
and 204 of the old Act, definitely limit 
the power of the Municipalities to remove 
obstructions, encroachments and projections 
to such of them as were erected after that 
or earlier Municipal Acts, and they provide 
that in such cases no person shall be 
entitled to compensation in respect of the 
removal of the obstructions, ete. The 
Bengal Act of 1881, however, also provided 
in s. 233 for the removal of projections, eté., 
erected before the Municipal Acts and 
made the Commissioners liable to pay 
reasonable compensation to the person who 
suffers damage by any removal or altera- 
tion under the section. The Bengal Act 
was replaced by the Bihar and Orissa 
Municipal Act of 1932. This Act does not 
dealin separate sections with projections, 
etc., according as they were erected before 
or after the Municipal Acts, but does not 
fail to provide for compensation in the 
former case, though not in the latter. It 
does not in ss. 196 and 197 restrict the 
power of the Municipalities to deal with 
projections, etc., to those erected at any 
particular time; but, as I have already 
shown, s. 200 requires the Municipalities 
to award compensation for projections, ete., 
demolished under ss. 196 and- 197, Bihar 
and Orissa Act, provided that they have 
existed for more than three years or before 
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the Municipality was constituted, whichever 
period may be less. A comparison of the 
Bengal and the Bihar and Orissa 
Municipal Acts, makes the position quite 
clear. Even under the old Act the 
Municipalities had power to deal with 
ancient projections. The new Act has not 
taken that power away, but has enlarged 
the rights of the ratepayers by requiring 
Municipalities to pay compensation not 
merely for projections, etc., erected before 
the Municipal Acts but also for projec- 
tions, etc., that have existed for more than 
` three years. Nor can the right conferred 
upon the Municipalities by the statute to 
remove old projections, etc., in the interest 
of the public be regarded as wanton 
interference with private property, to say 
“nothing of the fact that the Municipality 
may be required by the owner to pay 
compensation in such cases. This is 
sufficient to show the hollowness of the 
contention on behalf of the appellant that 
the Bihar and Orissa Municipal Act does 
not empower Municipalities to remove old 
obstructions, encroachments, projections, 
etc. There is, as a matter of fact, no 
definite finding in favour of the appellant 
that the platforms and steps existed from 
the time clainied by him. He asserted in 
para. 4 of his plaint that they had been in 
existence 

“for a long time, from time jcatarhortal i.e. from 
before the existence of Arrah Municipality.” 

. The case of the Municipality on the 
other hand was that that allegation was 
wrong and that plaintiff No.1 had cons- 
tructed the platforms and steps without 
sanction, definitely implying that the 
platforms and steps had been constructed 
since the establishment of the Municipality. 
The issue framed on the point was: 

“Were the platforms and steps demolished by the 
defendants new constructions ?...... 
and this was answered by the trial Court 
by finding that they were old constructions. 
The learned-Munsif refers to the evidence 
that they were as old as the. houses 
themselves and were in existence for over 
20 years; and it was on this ground that he 
came to the conclusion thatthe plaintiff 
had acquired a right of easement. It is 
not contended before me that the finding 
of fact that the platforms and steps had 
been in existence for more than 20 years 
will support the contention that they cannot 
be dealt with under the Municipal Act, on 
the ground of their dating from pre- 
Municipal times. Thelearned Subordinate 
Judge who “ heard 


PRABHU DAYAL V. COM. OF ARRAH MUNTIOIPALITy (PATNA) 


the appeal did not, 


47) 


definitely find whether the platforms and 
the steps were pre-Municipal; but it has 
been explained on behalf of the appellant 
that that was so because of, the view 
taken by the lower Appellate Oourt that 
the Municipal Act will apply whether the 
encroachment,. ete., is new or old. In my 
opinion that view was correct; and it is 
therefore unnecessary to obtain a definite 
finding about the pre-Municipal or post- 
Municipal character of the structures in 
question, there being no dispute that the 
age of the structures is such as would have 
entitled the plaintiff to apply to the 
Municipality for compensation and obtain it 
from that body. 

The learned Advocate for the appellant 
has also somewhat faintly urged that the 
appellant ought, at least, to have been 
given compensation for the removal of the 
structures, But the suit was not really 
based on the ground that under the 
Municipal Act, the plaintiff was entitled to 
compensation for the removal of the 
structures. There ,was undoubtedly a 
prayer for compensation, but if the plaint 
is read as a whole and regard is paid to the 
fact thatin para.12 the materials of the 
structures said to have been forcibly taken 
out, thrown away, spoiled and removed are 
valued at the very sum that was asked 
for as compensation, it is clear that what 
was sought was not compensation under 
s, 200 of the Act, but compensation: for the 
materials of the structures which according 
to the plaintiff had been removed contrary 
to the provisionsof the Act, and which 
according to the concurrent finding of fact 
of the Courts below have not been removed 
by the Municipality at all. The claim for 
compensation under the Act ought, more- 
over, to have been made in the first place 
to the Municipality itself; and it is not 
pretended thatthis was ever done by the 
appellant. What the effect of that failure 
may be, Iam not concerned at present to 
say. Iti is sufficient to find that the suit 
was notin fact one for compensation under 


the Act and that the ground on which 
compensation was sought has clearly 
failed. 


The result is that both the appeals fail 
and must be dismissed with costs. 
D. f Appeals dismissed, 
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_ . RANGOON HIGH COURT. 
Civil Miscellaneous Applications Nos. 62 
and 63 of 1934 

._ _ _ December 5, 1934 
Piar, O. J. anD Mya Bo, J. 
U BA OH— APPELLANT 
VETSUS 
M. A. RAZAK ann otuzes— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss.110, 109 
—Loss or detriment suffered by passing of decree 
not. capable of being estimated in money—S. 110, 47 
applies—Case involving determination of rights of 
large body of persons—Construction of deed involving 
question not to be an unmixed one of fact—Leave to 
appeal to Privy Council—Whether should be grant- 
ed, 

Where it isimpossible to estimate in money or 
by any pecuniary standard the loss or detriment 
which the applicant has suffered by the passing of 
the decrees from which it is sought to obtain leave 
to appeal to His Majesty in Council, the case does not 
fall within the ambit of s. 110, Civil Procedure Code. 
But where the dispute involves the determination 
of the rights ofa large body of persons in connec- 
tion with the management of a mosque, and the con- 
struction of a deed is also involved and question as 
to what upon atrue construction of the trust deed 
the terms “ Nursapuri” asused therein mean, ap- 
pears to be, if not an unmixed question of law, 
certainly not an unmixed question of fact, then the 
case is a fit one for appeal to the Privy Council 
under s, 109 (e), Civil Procedure Code. 


Mr. Rafi, for the Appellant. 
Mr. Clark, forthe Respondents. 


Page, C. J. —These are two applications 
for a certificate granting leave to appeal 
to His Majesty in Council. The suit was 
brought to amend a scheme for the mana- 
gement of Nursapuri mosque that had 
been settled by Robinson, J., in the Chief 
Court of Lower Burma on May 16, 1910. 
The suit was tried before Ormiston, J., 
and the learned Judge ordered that the 
scheme should be amended in certain 
respects. The only item in the amended 
scheme which was the subject of dispute 
was the meaning of the term “Nursapuri” 
as used therein. This question was tried 


on affidavits, and Ormiston, J., construed. 


the term in a restricted sense. 
decree of Ormiston, J., an appeal was 
filed, and Carr and Das, JJ., ordered that 
the case should be remanded to the Origi- 
nal Side with a direction that the issue as 
to the meaning ofthe term “Nursapuri” 
should ke tried upon oral evidence in ad- 
dition to the evidence already on the record, 


From the 


and that the finding upon this issue should 
be reported to the Appellate Court before 
it finally determined the appeal. I am 
not myself satisfied as to the Propriety or 
the expediency of Passing aremand order 
in that form, but itis unnecessary at this 
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stage ofthe proceedings to enter upon a 
discussion of the matter. Pursuant to the 
order of remand the issue as to the 
meaning of the term “Nursapuri” was 
elaborately retried, voluminous oral evi- 
dence being tendered on both sides, and 
in the event Sen, J., gave to the term 
“Nursapuri” a far wider meaning than 
Ormiston, J., had done. The proceedings 
were then returned to the Appellate Court 
which came to a conclusion in a sense 
similar to that at which Sen, J., had arrived, 
and the appeals from the decrees of 
Ormiston, J., were allowed. From the decrees 
of the Appellate Court allowing the appeals 
from the decrees of Ormiston, J„ it is 
sought toobtain leave to appeal to His 
Majesty in Council. Now a difficulty lies 
in the way of the applicant, for we are. 
not satisfied that this case can be brought 
within the ambit of s. 110, Civil Procedure 
Code. In N.C. Galliara v.A. M. M. 
Murugappa Chetty (1) it was laid down 
by this -Court that: 

“it isthe extent to which the decree or order has 
operated to the prejudice of the applicant that 
determines whether the decree or order is subject 
to appeal or not, and whatever may be the value 
of the property in respect of which a claim or 
question is involved in the appeal, no appeal lies 
under s. 110 unless the value of the loss or detriment 
which the applicat has suffered by the passing of 
the decree or order, and from which he seeks to be 
relieved by His Majesty in Council, is Rs. 10,000 or 
upwards." 

In my-opinion in the present case it is 
impossible to estimate in money or by any 
pecuniary standard the loss or detriment 
which the applicant has suffered by the 
passing of the decrees from which itis 
sought to obtain leave to appeal to His 
Majesty in Council; indeed, it was com- 
mon ground that that is so. I am of 
opinion that the applicant has failed to 
bring the case within the ambit of s. 110, 
Civil Procedure Code. The learned Advo- 
cate for the applicant, however, has urged 
that the Court,in the exercise of the dis- 
cretion with which it is invested under 
8. 109 (c) of the Code, ought to certify 
that the present case is “a fit one for ap- 
peal to His Majesty in Council.” In Radha- 
krishna Ayyar v. Swaminatha Ayyar (2) 
the Judicial Committee of the Privy Coun- 
cil following Banarsi Parshad v. Kashi 


(1) 156 Ind. Cas. 345; AI R 1934 Rang. 292; 12 R 
355 


(2) 59 Ind. Cas. 926; AIR 1921 P O24; 220r. L 
J. 174; 48 IA 35: 44 M 297; 19 A LJ164; 40M L 
J 194; 13 L W 223; (1921) M WN 26; 3 CLJ 
222; 22 Cr, L J174; 25 OWN 54;3 U PLR 
(P O) 10; 23 Bom- L R 705; 30 MLT 192 (P O). 
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Krishna (3) and Radha Krishna Das v. Rai 
Krishen Chand (4) held that: 

“as an initial condition to appeal to His Majesty 
in Council it is essential that the petitioners should 
satisfy the Court that the subject-matter of the suit 
is Rs. 10,000 and in addition that in certain cases 
there should be added some substantial question of 
law. This does not cover the whole grounds of 
appeal, because itis plain that there may ‘be certain 
cases in which itis impossible to define in money 
value the exact character of the dispute: there are 
questions as for example, those relating to religious 
rights and ceremonies, to caste and family rights, 
or such matters as the reduction of the capital of 
companies as well as questions of wide public 
importance in which the subject-matter in dispute 
cannot be reduced into actual terms of money. Sub- 
section (c) of s, 109, Civil Procedure Code, contem- 
plates that such a state of things exists, and r. 3, 
O. XLV, regulates the procedure,” 

Now the dispute in the present 
case involves the determination of the 
rights ofa large body of persons in con- 
nection with the management of the mos- 
que. Indeed, it was ccntended that if 
Ormiston, J’s judgment stood, the result 
would bethat substantially the whole 
body of Nursapuris would be deprived of 
what they claimed to be their tight to 
share inthe management of the mosque; 
and there is no doubt that the controversy 
in connection with which this litigation 
has arisen deeply affects the religious senti- 
ments, rights and privileges of a large body 
of Muhammadans residing in Rangoon. 
In my opinion the circumstances obtain- 
ing in the present case, and the question 
that falls for determination, in the litiga- 
tion bring it within sub-s. (e), 8. 109, 
Civil Procedure Code. Prima facie there- 
fore, I should be disposed to hold that 
a certificate granting leave to appeal 
to His Majesty in Council ought to be 
granted: Subhan v. Baburam Singh (5). 

On behalf of the respondents, however, 
it has been contended that in substance, 
although not in form, this is an attempt to 
obtain a decision of the Judicial Com- 
mittee ofthe Privy Council on a question 
of fact upon which there have been con- 
current findings in both the Courts below 
and that this Court ought not to counten- 
ance such a proceeding: Thakur Harihar 
Buksh v. Thakur Uman Parshad (6), Sudara- 
lingaswami Kamayya Naik v. Ramaswami 
Kamaya Naik (7}, Maung Tha Hnyeen v. Pan 
Maung Nyo (8), Rani Srimativ. Kkajendra 


(3) 23 A 227; 28 IA 11: 7 Sar. 825 (P O). 

(4) 27 A 592; 2 ALJ 321; A WN 1905, 111. 

(5) 122 Ind, Oas. 415; AI R1950 All. 121; 52 A 
329; Ind. Rul. (1930) Ail. 239 

(6) i4 O 296; 14 LAT; 4 Sar. 766 @ 0). 

(1) 22 M 515; 26 I A 55; 7 Sar. 531 (P O). 

(8) 28 0 1; 27 I A 166; 7 Sar, 786 (P O). 


Razak (RANG.)~ 473 


Narayan Singh (9), Narendra Nath Dutta v. 
Abdul Hakim (10) and Jehangir Shapoorji 
Taraporevala v. Reverend Sanake (11). 
The answer to this’ contention is that- the 
appeal was from the decree of: Ormiston, 
J., and that the Appellate Court, did not 
affirm the decree of the trial Court, but 
allowed the appealand passed a decree 
in a different sense. The learned Advo- 
cate for the respondents further contended 
thatin any event, having regard to the 
hearing after remand, this Oourt in the 
circumstances ought not in the exercise of 
its discretion to grant leave to” appeal 
under s. 109 (e), because in substance 
the appeal was from the decision of Sen, J., 
on a question of fact, and that the Ap- 
pellate Court affirmed the finding of Sen, 
J. The answer would appear to be (1) that 
the appeal was not from any decree Passed 
by Sen, J., and (2) that although the appeal 
turned upon an issue of fact, namely, what 
is the meaning of the term “Nursapuri” in 
common parlance at Rangoon, the finding 
of Sen, J, with which this Court agreed, 
as was pointed out in the judgment of the 
Appellate Court: 3 

“does not necessarily conclude the case against- he 
respondents, because the problem to be solved: is 
not the meaning of the term in common parlance 
at Rangoon, but the meaning which is to be attribut- 
ed to the word ‘Nursapuri' as used in the trust deed 
of 1910. Prima facie the term must be regarded as 


bearing the same meaning in the scheme as that 
which is commonly attributed to it,” 

But of course, if does not necessarily bear 
the same meaning; and the question as to 
what upon atrue construction of the trust 
deed the terms “N ursapuri” as used therein 
means appears to me to be, if not an unmix- 
ed question of law, certainly not an unmixed 
question of fact. Palaniappa Chetty v. 
Deivasikamony Pandara (12) and Narendra 
Nath Dutta v. Abdul Hakim (10): - Upon 
the whole I am of opinion, for the reasons 
that I have stated, that the Court ought to 
certify this case to be a fit one for appeal 
to His Majesty in Council under s. 109 
(c), Civil Procedure Code, and a cartificate 
granting leave to appeal to His Majesty in 
QCouncil will issue on each application. 

Mya Bu, J.—I agree. DD 

N. Application allowed. 

(9) 31 O 871; 31 I A 187; 8 Sar. 635 (P O). 

(10) 111 Iad. Oaa. 228; ATR 1998 PO 243; 551 
A 380; 28 L W 847; 48 O L.J 557 (P O). 

(11) 138 Ind. Oas. 774; A IR 1932 PO 231; Ind 
Rul. (1932) P O 255; 90 WN 817; B35ML J 408; 
36 L W- 450; 34 Bom. L R 1609 {P 0). 

(12) 39 Ind. Cas. 722; AIR1917 PO 3% 441 A 
147; 40 M 709; 21 O W N 729; 15A L J 485; 1 P 
LW 697;33 ML JJ; 19 Bom. L R 567; 2292M L T, 
OIM WN 507; 260L J 153;6 L W 222; 
(PO. 
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PATNA HIGH COURT 
Appeal from Appellate Order No. 157 of 1934 
os May 1, 1935 
MOHAMMAD Nook, J. 
Maharaj PRATAP UDAI NATH BAHI 
DBO—ArPELLANT 
VETEUS 
NAND KUMAR LAL AND OTHERS— 
RESPONDENTS 

Landlord and tenant—Chota Nagpur Tenancy Act 
(VI of 1908)—Rent suit—Nature of tenure described 
according to first Record of Right—Kaecutyng Court 
asking to change the description on pain of losing 
right to realise rent—Legality. 

Neither the Chota Nagpur Tenancy Act nor the 
Sale of Tenures Act makes it incumbent upon the 
plaintiff to describe the nature of the tenure in a 
rent suit. It is enough if thelandlord claims rent 
of thetenure and as long as the rent is not disput- 
ed, the matter is outside the scope of the Rent 
Court. There is no law under which it is incumbent 
upon a decree holder to describe the nature of the 
tenure or to do so necessarily arcording to the 
Record of Rights. The Record of Rights bas certainly 
a presumptive value, and unless rebutted, must be 
taken to be correct. But it is one thing to say 
that the Record of Rights must be presumed to 
be correct ; it is another thing to foree the landlord 
to accept it on pain of his losing the right of rea- 
lizing rent. The only object in describing the 
nature ofthe tenure inthe execution case is to give 
information to the intending bidders. It will he 
enough if inthe sale proclamation the two entries 
in the Record-of Rights be mentioned or it is men- 
tioned that the tenure is of one description according 
to thedecree-holder and of another according to the 
judgment-debtors, leaving it to the future purchaser 
to have the matter settled in the Oivil Court one 
way or the other. Jt isnot necessary for the Exe- 
cuting Oourt to go further. 

8. 0, A. from an order of the Judicial 
Commissioner of Chota Nagpur, dated 
July 23, 1934, affirming an order of the 
Rent Suit Deputy Collector of Ranchi, dated 


March 28, 1934. 


Mr. B. C. De, for the Appellant. 
' Mr. K. K. Banerji, for the Respondents. 

Judgment.—This second appeal is 
against an appellate order of the Judicial 
Commissioner of Chota Nagpur and arises 
out of an execution proceeding. The 
decree under execution is for rent of a 
tenure situated in the District of Ranchi. 
The tenure is described in the first Record 
of Rights as “mukarrart kharidgi non- 
resumable.” It seems that later on there 
was some dispute between. the appellant 
proprietor and the respondent-tenure-holders 
about the nature and status of the tenure 
and the appellant in the plaint of the rent 
suit as well as in the execution petition 
described the tenure as “resumable jagir.” 
The:learned Deputy Collector before whom 
the execution was started ordered the 


appellant toamend his execution petition 
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by describing the tenure as it was described 
in the former Record of Rights. On the 
appellant’s failing to do so, his execution 
petition was struck off, This order has 
been upheld- in appeal by the learned 
Judicial Commissioner and the decree- 
holder has preferred this second appeal. 

I do not know of any law under which 
it is incumbent upon a decree-holder to 
describe the nature of the tenure or to do 
so necessarily according to the Record of 
Rights. The Record of Rights has certainly 
a presumptive value and unless rebutted 
must be taken to be correct. Butitis one 
thing to say that the Record of Rights 
must be presumed to be correct; it is 
another thing to force the landlord to accept 
it on pain of his losing the right of realiz- 
ing rent which is the effect of the order 
of the Court below. The question of the 
atatus of a particular tenure is not for the 
Rent Court to decide. It is one for the 
decision of a Civil Court in a properly 
framed suit. Neither the Chota Nagpur 
Tenancy Act nor the Sale of Tenures Act 
makes it incumbent upon the plaintiff to 
describe the nature of the tenure in a 
rent suit. It is enough if the landlord 
claims rent of the tenure and as long as the 
rent is not disputed, the matter is outside 
the scope of the Rent Court. In this parti- 
cular case it appears that when the pro- 
ceeding in execution was going on, the 
parties were fighting before the officers of 
the revisional survey and I am informed 
that since then the tenure has been 
described in a way different from the 
one in which it was described in 
previous survey. It is not for 
me to say which of these two entries is 
‘correct; nor is it absolutely necessary to 
go into this matter in the execution pro- 
ceeding. The only object in describing 
the nature of the tenure is to give informa- 
tion to the intending bidders. It will be 
enough if in the sale proclamation the two 
entries in the Record of Rights be men- 
tioned or it is mentioned that the tenure 
is of one description according to the 
decree-holder and of another according 
to the judgment-debtors, leaving it to the 
future purchaser to have the matter settled 
in the Civil Court one way or the other. 
It is not necessary for the Executing Court 
to go further. It will be obvious that-if 
the decree-holder be asked to describe the 
nature of the tenure ina particular way it 
may amount to an admission on his part 
and may debar his remedy in the- Civil 
Court. Gn the other hand, any statement 
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by the decree-holder about the nature of 
the tenure to the prejudice of the judgment- 
debtors will in no way be binding upon 
him. Jt will be enough to note that the 
judgment-debtors do not accept the descrip- 
tion of the decree holder. i 

Iset aside the order of the Courts below 
-and direct that the execution case be 
restored to its former number and pro- 
ceeded with according to law. If it be 
necessary to issue a sale proclamation, the 
nature of the tenure will be described 
according to both the Record of Rights or if 
the parties so prefer and the Court so 
directs, the statements of both the parties 
should be mentioned. Parties to bear their 
own costs. 


D. Order set aside. 


——— 


PATNA HIGH COURT 
Appeal from Appellate Decree No, 382 
of 1931 
April 29, 1935 
CourRTNEY-TERRELL, CO. J. AND Varma, J. 
RAGHUNANDAN SINGH— PLAINTIFF 
-- APPELLANT 
versus 


KISHUN SINGH anv OTHERS—DERFENDANTS 


— RESPONDENTS 

Mortgage—Limiiation— Bond providing payment by 
instalments—In default of any, power to recover the 
expired and -unexpired instalments in one lump 
with interest—Held, that cause of action of any 
particular instalment was different—Limitation Act 
(TX of 1908),Sch, I, Art, 132—Abatement—Party proper 
but not necessary, dying—Legal representative not 
brought on record—A ppeal, if abates as a whole. 

A simple mortgage bond provided for the 
re~payment of the principal sum by 20 instalments, 
the first, becoming due on Jeth 30, 1320 Fasli, 
corresponding to May or June of 1913, and the clause 
in the bond in regard to the instalments was as 
follows ; “If, God forbid, any one instalment be 
defaulted, the said Babu and his heirs have and 
shall have power to recover in a proper way the 
expired and unexpired instalments in one lump with 
interest thereon at the rate of | per cent. per month 
by sale of the mortgaged properties specified below 
and from other properties and persons and assets of 
me and my heirs and representatives”. It had been 
found that no instalments had been paid. The suit 
was begun on August 11, 1928, corresponding to 
Sawan 10, 1335 Fasli, that is to say, more than 12 
years from the date when the first instalment be- 
came dueand the first default was made: 

Held, that Art. 132, Limitation Act, applied. 

Held, also that it was not that the same cause of 
action would arise in respect of each instalment as 
and when it became due and was unpaid but the 
cause of action iu respect ofany particular instal- 
ment was different from the cause of action in res- 
pect of any other instalment. In each case what 
had to be considered was how much had fallen due 
and had not been paid and Was not barred by 
limitation ; and secondly how much remained to be 
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paid even though up till that moment the instalments 
had not fallen due jp. 476, col. 2.] 

Where in a mortgage suit the other defendants 
are sued not byreason of an allegation that they 
were interested in the equity of redemption of the 
mortgage but by reason of the fact that they were 
in possession and occupation, it is perfectly clear 
that a person in possession and occupation and likely 
to resist a decree for sale is a proper but nota 
necessary party ina suit on a mortgage. Conse- 
quently, if such a person diee and his legal represen- 
tative is not brought on the record, the appeal does 
not abate against all the defendants, but only against 
the deceased. [p. 476, col. 1.] 


A. from a decision ofthe District Judge, 
Arrah, dated December 1, 1930, confirming 
thatof the Munsif, Arrah, dated Novem- 
ber 23, 1929. 

Messrs. Baldeo Sahay and Harinandan 
Singh, for the Appellant. 

Mr. Rai Indra Behari Saran, for the Res- 
pondents, 

Courtney-Terrell, ©. J.—This is an 
appeal from the decision of the District 
Judge of Shahabad affirming a decision 
of the Munsif dismissing a suit for sale on 
a kisitbandi mortgage-bond. In view of 
the points, particularly the preliminary 
point, raised on behalf of the defendant- 
respondents tothis appeal, the family of the 
borrower may be shortly described. 


One Bujur Rai had four sons Kishun Rai, 
defendant No. | and three other sons named 
respectively, Charitar Rai, Bujhawan Rai 
and Gulzar Rai who are deceased. 
Charitar Rai left three sons, respectively, 
defendants Nos, 2 (Ramekbal), 3 and 4 
and Gulzari Rai left three sons, respective- 
ly, defendants Nos. 5, 6 and 7. Bhujawan 
had two sons who predeceased their 
father and Ramekbal since the institu- 
tion of the appeal to this Court has died 
but no substitution has been made of his 
heirs and itis alleged that he left a son 
surviving him. 

The money was borrowed by Bhujhawan on 
a simple mortgage-bond, providing for 
repayment by instalments, the first 
instalment becoming due on Jeth 30, 1320 
Fasli and the other 19 instalments at yearly 
intervals irom that date. No money, ithas 
been found, has been paid upon the bond. 

To deal first with the question of abate- 
ment which was argued on behalf of the 
defendants, it being contended that owing 
tothe fact that Ramekba] died pending 
the appeal and there having been no sub- 
stitution on the part of his heirs, the whole 
suit failed by abatement. P 

Now in the plaint the suitis brought 
against Kisun Rai, defendant No. 1, and 
para. 2 of the plaint states that the other 
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defendants were allowed into possession 
and occupation of the property left by 
Bhujawan Rai by mutual agreement, that 
is to say, the other defendants are sued 
not by reason of an allegation that they 
were interested in the equity of redemp- 
tion of the mortgage but by reason of the 
fact that they were in possession and 
occupation, andit is perfectly clear that a 
person in possession and occupation and 
likely to resist a decree forsale is a proper 
but not a necessary party in a suit on a mort- 


age. ; 
s Now Ramekbal having died and his heirs, 
not having been joined, the suit will abate 
against Ramekbal but will not abate 
against the other parties who are not 
interested in the equity of redemption, nor 
sued as having any joint interest with 
defendant No. 1. This disposes of the 
preliminary objection to the appeal and I 
now approach the main question which we 
have to decide. 

The mortgage-bond provided for the 
repayment of the principal sum by 20 
instalments, the first, as I have said, becom- 
ing due on Jeth 30, 1320 Fasli, correspond- 
ing to May or June of 1913, and the clause 
in the bond in regard to the instalments 
which has been translated for us is as 


Bar WA forbid, any one instalment be defaulted, 
the said Babu and his heirs have and shall have 
power torecover ina proper way the expired and 
unexpired instalments in one lump with interest 
thereon at the rate of 1 per cent. per month by 
saleof the mortgaged properties specified below and 
from other properties and persons and assets of 
me and my heirs and representatives’. 

Tt has been found that no instalments 
have been paid. The suit was begun on 
August 11,1928, corresponding to Sawan 
10, 1335, Fasli, that is to say more than 12 
years from the date when the first instal» 
ment became due and the first default was 
made. It being a mortgage-bond, it is clear 
and it is admitted that Art. 132 of the 
Limitation Act applies. 


It is the contention on behalf of the 
respondents to this appeal, and upon this 
contention they succeeded in the lower 
Courts, that the right to recover the whole 
amount of the mortgage money accrued 
when the first default was made and that 
the suit not having been brought within 12 
years ofthat default, that is to say, when 
the money became due, it is barred by 
limitation, and a large number of cases 
have been cited which on the face of them 
have little, if anything, to do with the real 
merits of this case which must depend. for 
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its solution upon the construction of the 
bond in suit, The following cases were 
cited: 

Gaya Din v. Jhuman Lal (1), Shib Dayal 
v. Mehurban (2), Umedmull Mangal Chand v. 
Maniram Agarwala (3), Ramsekhar Prasad 
Singh v. Mathura Lal (4), Narna v. Ammani 
Amma (5), Muthiah Chettiar v. Vekata- 
subharayulu Naidu (6), Sitab Chand Nahar 
v. Hyder Malla (7), Ganpati Bala v. Bhikhu 
ads (8), Pancham v. Ausar Hussain 


Now the meaning of the bond and the 
clause which Ihave quoted is, to my mind, 
perfectly clear. It is a provision that if any 
one of the 20 instalments shall fall due and 
remain unpaid, and of course there shall 
not be a waiver by subsequent acceptance 
of money of later instalments, the creditor 
shall thereupon have the right to sue 
firstly for such of the instalments as have 
already fallen due and have not been paid 
and this part of the claim will be subject 
to the statute of limitation, that is to say, 
the plaintiff will not be allowed to recover 
such instalments as have become time- 
barred; and further that the plaintiff is 
to have the right to recover the future 
instalments which up to that date have not 
become due nor payable. The meaning 
of the bond, therefore, is perfectly simple. 
Tt is not that the same cause of action will 
arise in respect of each instalment as and 
when it becomes due andis unpaid but thè 
cause of action in respect of any particular 
instalment is different from the cause of 
action in-respect of any other instalments. 
In each case what has to be considered is 
how much has fallen due and has not been 
paid and is not barred by limitation; and 
secondly how much remains to be paid eyen 
though up till that moment the instalments 
have not fallen due. It is obvious that 
the answer to this question will be different 
in the case of every particular instalment, | 

The authorities cited may, I think, be 
simply summed up by stating that they 

(l) 28 Ind. Oas. 910; 37 A 400; 13 A L J 510. 

(2) 69 Ind, Oas. 981; 45 A27; 20A LJ819; AIR 
1923 All. 1, . 

(3) 33 O WN 275. . 5 

(4) 90 Ind. Cas, 249; 4 Pat. 820; (1925) Pat,.215; A 
I R 1925 Pat. 557. 

(5) 35 Ind. Oas. 418; 39 M981; 4L W 77;.20ML 
T 174; 31 ML J 865, ; 

(6) 90 Ind. Oas. 1033; AIR1926 Mad. 160; 22.L 
W 67; 49M L J 394, | 

(1) 240281; 10 W N 229, ` 

(8) 125 Ind. Cas. 701; 32 Bom, L R683; Ind. kul, 
(1930) Bom, 365; A I R 1930 Bom, 297. ` 

(9) 99 Ind, Cas. 650; 531 A 187; 310 WN 324; 
A IR 1926 P O85; 24 A LJ 736; (192%)MW N 
520; 24. L W 241; 48 A 457 (P O). ; 
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fall into two classes, iw one where the 
mortgagee has the right to recover the 
whole of the capital amount when any 
instalment of interest is overdue, in which 


ease of course the period of limitation will. 


date from the moment when that right to 
recover the whole of the bond money has 
fallen due; the other class of case is like 
the one that we have to deal within the 
present appeal where the creditor is given 
a different right for each instalment in 
respect of which default may be made. 
He is entitled to take the most recent 
instalment as that which gives rise to 
the particular cause of action upon which 
he sues provided that that cause of action 
arose not more than 12? years before 
the institution of the suit under Art. 132. 
To my mind the case falls exactly within 
the class illustrated by the decision in 
Ramsekhar Prasad Singh v. Mathura Lal 
(4). This aspect of the matter, that is 
to say, the proper construction of the bond 
in suit, does not seem-to have- been 
present in the minds of either of the 
tribunals below; and as against defendants 
Nos. 3 to 7 the decree is passed in their 
presence, they being sued merely as 
persons in possession. They might have, 
if they so wished, put in a separate 
defence and have stated that they were 
neither necessary nor proper parties to 
the suit and have contested it on their 
own account; they did not, however, choose 
to do so but made common cause with 
defendant No. 1 and raised the same points 
in defence. Accordingly, they having 
taken that attitude they must bear the 
burden of the decree and will be subject to 
all the liabilities which that decree may 
involve. 

The plaintiffs made no claim for the first 
four instalments under the bond on the 
allegation that they had received those 
instalments. This, as has been found, was 
done by way of an attempt to overcome the 
argument they anticipated would be made 
against them, by way of waiver. Therefore 
there will be no decree in respect of the 
first four instalments under the bond. 

The result is thatthe appeal is allowed; 
the: defendants with the exception of defend- 
ant No. 2 must: pay the plaintiffs’ costs 
throughout. Interest at the bond rate will 
be payable up to the date of the decree of 
the High Court and after that interest at the 
rate of 6 per cent. per annum until the date 
of realisation. 

Varma, J.--I agree. 


(D. : -.- Appeal-allowed. . 
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MADRAS HIGH. COURT. 
Appeals Against Orders Nos, 27 and 28 of 
1932 


October 2, 1934 
MADHAVAN Narr AND PANDRANG Row, JJ. 
M. L. M. MAHALINGAM OHETTIAR— 
APPELLANT 


VETSUS ` 
RAMANATHAN CHETTIAR ANDOTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI,r. 18 
—Cross-decrees—One decree attached by other 
creditors—Set off, whether can be allowed. 

A obtained a decree against B and C for a 
certain sum of money. B obtained a decree against 
A and others for another sum of money.’ Æ applied 
for setting off the amount of the decree obtained 
by B against him against the amount payable by 
B to him under the decree obtained by A and for 
executing his decree for the balance, But various 
creditors of B had attached B’s decree before A 
made this application : 

Held, that A was not entitled to have the decree 
obtained by B set off inasmuch as (i) the decree 
obtained by B had been attached by others without 
whose concurrence B could not execute it and (ii) 
because that decree was not capable of execution at 
the same time within the meaning of O. XXI, r.18 
inasmuch as it had been attached and its execution 
ordered to be stayed by other Courts. 

An attaching decree-holder cannot be treated as 
an assignee of the decree within the meaning of 
O. XXI, r. 18, Civil Procedure Code. Adwaita Chandra 
Saha v. The Chittgoug Co., Ltd. (2), doubted. 

Appeals respectively against the order 
of the Court of the Subordinate Judge 
of Ramnad at Madura datéd December 
23, 1931 (in E. A. No, 518 of 1928, in 
E.P. No. 109 of 1928, in O.S. No. 77 of 
1931, on the file of the Court of the 
Temporary Subordinate Judge of Ramnad) 
and the order, dated December 23, 1931, 
rejecting the memo of satisfaction in 
E. P. No, 118 of 1928, ia O. S. No, 153 of 


1930, on the file of the Court of the 
Temporary Subordinate Judge of 
Ramnad,) 


Mr. T. M. Ramswami Ayyer, for the 
Appellant. 

Messrs. A. C. Sampath Ayyangar, N. 
Sivaramakrishna Ayyer, R. Gopalaswamy 
Ayyangar, V. Raja Gopala Ayyar, T. V. 
Ramiah, V. N. Venkata Varadachari, and 
M. Patanjali Sastri, for the Respondents. 


Judgment.—The plaintif decree-holder 


“in O. 8. No. 77 of 1911, on the tile of the 


Subordinate Judge of Ramnad at Madura 
is the appellant. In thatsuit he obtained 
a decree against one Subramaniam Ohetti 
and another for a sum of Ks. 16,000 and 
odd. .In O. S.No. 153 of 1910 on tue file 
of the same Subordinate Judge ihe said 
Subramaniam Chetti, i.e., the first defend- 
ant in O. 8. No. 77 of 1911 obtained-a 
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money decree against various defendants of 
whom the plaintff in O. S. No.77 of 1911 was 
the 7th defendant. Under that decree the 7th 
defendant had to pay the plaintiff therein 
asum of Rs, 33,068-0-9 together with a 
sum of Rs. 1,624.4-4 for costs. In the 
application for execution of the decreein 
O. 5. No. 77 of 1911, out of which this 
appeal arises, the plaintiff decree holder 
asked that the amount due by him under 
the decree in O. S. No. 153 of 1910 may 
be set off against the amount due to him 
in O. S. No. 77 of 1911, and that he may 
be permitted to execnte the decree in 
O. BS. No. 77 of 1911 for the balance. 

The appellants’ execution application 
was filed on July 26, 1928, long before 
this application the decree in O. S. 
No. 153 of 1910 had been attached by 
various decree-holders. One of those decree 
holders, namely, the decree-holder in O. 8. 
No. 110 of 1915 attached it on August 26, 
1918. The several persons who have 
attached the decree in O. S. No. 153 of 
1910 in execution of their decrees, opposed 
the appellant’s application for set off on 
the ground that they have acquired rights 
in the decree and that those rights cannot 
be affected in any way by the appellant's 
claim. The: question for determination 
is, whether the right to set off claimed 
by the appellant can in the above cir- 
cumstances be granted. The lower Court 
answered the question in the negative. 
The provision for execution in the case 
of cross-decrees is contained in O. XXI, 
r. 18, Civil Procedure Code. Under el. 1 
of thatrule ‘where applications are made 
to a Court for the execution of cross- 
decreesin separate suits for the payment 
to two sums of money passed between the 
same parties and capable of execution at the 
same time by such Oourt,’ satisfaction 
shall be entered upon both decreesif the 
two sums are equal, (See cl. (a)), andif 
the two sums are unequal, execution may 
be taken out in the manner provided in 
cl. (b) The respondents argue that in 
order to comply with the provisions of 
this rule there must be applications from 
the holders of- the two decrees that are 
sought to be- set off against each other, 
and that each of the decrees must be 
capable of execution at the same time 
by the Court. They contend (1) that in 
the present case there is no application 
from* the decree-holder in O. S, No. 153 of 
1910 for the execution of that decree and 
that (2) that decree was not capable of 
execution at the time by reason of its 
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attachment by various other decree-holders. 
It is argued that if either of the these 
conditions is not fulfilled, then the prayer 
of the appellant cannot be granted;. 

In Ponnusammy Nadar v. Doraisami 
Aiyar (1), it was held that s. 246 of the 
Code of Civil Procedure, (Act XIV of 
1882) (corresponding to O. XXI, r. 18 of 
the present Uode) applies only where both 
the decrees which are sought to be set 
off against each other are before the Court 
for execution In the present case, can 
it be said that O. S. No. 153 of 1910 was 
before the Court for execution? Having 
regard to the facts this question can be 
answered only in the negative. The 
appellants argument is that by reason 
of O. XXI, r. 53, cl. 3, he having attached 
the decree in O. S. No. 153 of 1910, he 
is entitled to execute that decree and, 
therefore, both the decrees are before the 
Court for execution. This argument cannot 
be accepted. On July 26, 1928, when he 
filed E. P. No. 109 of 1928 the appellant 
had not as a matter of fact actually 
attached the decree in O. S. No. 153 of 
1910, his prayers in the application were 
that the decree should be attached under 
O. XXI, r. 53, that the decree so attached 
be executed by him as attaching decree- 
holder and that the amount realised as a 
result of execution be set off for the suit 
decree. The respondents contention that, 
strictly speaking, as the decree in 0. 5. 
No. 153 of 1910 had not been actually 
attached, the appellant could not ask 
the Court to treat him as an attaching 
decree-holder entitled to bring up the 
decree for execution, is not without force, 
though itis extremely technical; but even 
if we treat him as an attaching decree holder 
in the circumstance as he did ask for 
attachment of the decree, though only in the 
same petition, still it appears to us that 
it cannot be said that the decree was 
before the Court for execution as it had 
been attached by various other decree- 
holders and without their concurrence or 
except on their behalf also the appellant 
alone cannot have the right to execute that 
decree. 


The next question is whether the decree 
in O. 8. No. 130 of 1910, ‘was capable of 
execution at the same time by the 
Court’. We have already mentioned that 
by that time the decree in O. 8S. No. 153 
of 1910, had already been attached under 
O. KAI, r. 93 at the instance of various 


(1) 1 Ind. Cas. 247; 32 M336;5MLT 144, |. 
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decree-holders. The notice of attachment 
issued by the Court to the Subordinate 
Judge of Ramnad at Madura at the 
instance of the decree-holder in O. 8. 
No. 110 of 1915 says that the decree in O. S. 
No. 153 of 1910 has been attached and 
‘you are, therefore, requested to stay the 
execution of the above-said decree in 
your Court until you receive an intimation 
from this Court that the present notice 
-has been cancelled, or until execution of 
the said decree is applied for by the 
holder of the decree now sought to be 
executed or by his judgment-debtor’. 
This notice has not been cancelled 
and execution of the decree has not been 
applied for by the holder of the decree 
in O. S. No. 110 of 1915 or by his judg- 
ment-debtor. These conditions not having 
happened, it is clear that the decree in 
O. 8. No, 153 of 1910 was by reason of 
of this attachment not capable of execution 
at thattime. ` 

The appellant strongly relied upon a 
decision in Adwaita Chandra Saha v, The 
Chittagong Co., Lid., 84 Ind. Cas, 747 (2), 
in support of his contention. This decision 
. would seem to support him; but it is 
doubtful if it can be treated as a decision 
under O. XXI, r. 18, Civil Procedure 
Code, for in the course of their judgment 
the learned Judges say, ‘even if the case 
does not come within the purview of O. XXI, 
r. 18, as contended by the learned Vakil 
for the respondents, we do not think that 
this Court is powerless to direct a set 
- off in this case under the inherent powers 
of the Court’, Further, an attaching 
decree-holder is treated in that decision 
as an assignee within the meaning of 
O. XXI, r. 18, Civil Procedure Code, We 
find it difficult to accept this as a correct 
statement of his position in law. 


For the above reasons we agree with the 
lower Court that the appellant is not 
entitled to claim the relief of set off put 
forward by him in his application for 
execution. But this does not mean that he is 
not entitled to execute the decree in 
O. 8. No. 153 of 1910; he is entitled to 
. execute it along with the other attaching 
decree-hoiders or on their behalf also, 
The appeal is dismissed with costs of 
respondents Nos. 3 to 10. Respondents 
Nos, 4, 7 and 9 not having appeared 
either.in person or by pleader, the order 
as to costs will relate only to the rest of 


_ (2) 84 Ind, Cas. 747; 28 O W N 988; AIR 1995 
Cal. 102, < Š 
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the respondents, respondents, 
Nos. 3, 5, 6, 8and 10. 
O. M. A. No. 28 of 1932, 

This appeal arises out of a memorandum 
put in on behalf of the appellant as 
attaching decree-holder in O. S. No, 153 
of 1910 asking the Court to record satisfac- 
tion of that decree as the amount due 
under if has been fully realised by being 
set off against the decree in O. 6. No. 77 
of 1911. The learned Judge rejected the 
memorandum of satisfaction as he did 
not allow the set off claimed by the decree- 
holder. As we have accepted the learned 
Judge’s decision refusing set off as 
correct in C.M. A. No. 27 of 1932, it must 
follow that this appeal should also be dis- 
missed. We make no order as to costs. 

A. Appeal dismissed. 


namely 


PATNA HIGH COURT 
Civil Revision Application No. 44 of 1935 
April 26, 1925 
~- MOHAMMAD Noor, J. 
~ DEONANDAN PRASAD SINGH AND 
OTHERS — PETITIONERS 
versus 
PEARAY SINGH AND OTHERS— OPPOSITE 
PaRTY 

Civil Procedure Code (Act V of 1908), O. VI, r. 17 
—Amendment—Plaint—Defendant executing two 
mortgages one in his own name and the other in his 
and his son's names—Plaintiff contending, that first 
was executed as karta of joint family—suit on first 
mortgage—Subsequent application for amendment to 
include second mortgage—Amendment, if to de 
allowed—Principle of 8. 61-A, Transfer of Property 
Act (IV of  1882)—Applicability—Amendment of 
plaint, if includes new claim, 

‘Amendment’ isa very wide term and includes 
addition of claims also which arə uot time-barred 
and can always be included if otherwise permis- 
sible. 

The petitioners claimed to have two mortgages 
against the defendants. The one mortgage on which 
the suit had been instituted was executed by defendant 
No. l alone, Two properties weremortgaged in it. The 
second one was executed by defendant No. 1 and his 
son The two properties, which were mortgaged in the 
first bond were along with some other properties, 
mortgaged inthe second bond also, The plaintifis 
sued on the first mortgage only. They now wanted 
to add tothe plaint the claim under the second 
mortgage also. The plaintiffs’ case was that defend- 
ant No.1 executed the first mortgage as karta of a 
joint Hindu family consisting of himself and his 
son, and the second mortgage was executed by both 
father and son. According to the plaintiffs’ allega- 
tion, therefore,the mortgagor in both the cases wag 
the joint Hindu family consisting of defendant No, 1- 
and his son ; $ 

Held, that whether 6 67-A, Trenafer of Property 
Act .is retrospective or not, the policy of the 
legislature seemed to be that the question bet- 
ween the mortgagor and the mortgagee about 
all the mortgages held by the latter be tried 


"= ants to raise such plea that the 
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once for all in one and the same suit. Oonsequent- 


- ly the plaintifis should be allowed to amend their 


-plaint. Of course, it would be open to the defend- 
two mortgagors 
. were not one and thesame person or persons, 

O. Rev. App. from an order of the Sub- 
ordinate Judge, Second Court, Patna, dated 
January 22, 1935. 

- Mr. G. P. Singh, for the Petitioners. 

Messrs. Rai Gurusaran Prasad and 
Chaudhury Mathura Prasad, for the Opposite 
Party. 

Jud gment.—This application in 
revision was heard by me ex parte on 
. April 10, 1935, and by my order of that 
date I set aside the order of the lower 
Court. It was through an oversight that 
the opposite party could not appear at 
the previous hearing. Later on, they 
applied for review, and by my order of 
this day in Civil Review No. 19 of 1935, 
I granted the review and set aside my 
previous order and proceeded to re-hear 
this revision application. Having. heard 
the ‘learned Government Pleader, who 
appeared on behalf of the opposite party, 
I see. no reason to change the view I 
took ‘when I decided the case ex parte. 

The application is against an order of 
a Subordinate Judge of Patna, refusing 
to` allow the plaintiffs, who are petitioners 
in this Court, to amend their plaint in 
a mortgage suit. The petitioners claimed 
to have two mortgages against the defend- 
ants. The one mortgage on which the 
suit ‘has been instituted was executed by 
defendant No. 1 Piarey Singh alone. Two 
properties are mortgaged in it. The 
second one was executed by Piarey Singh 
and-his son Gauri Shanker Singh alias 
Rampratap. The two properties which 
are mortgaged in the first bond are, along 


with some other properties, mortgaged in- 


the second bond also. As I have said, 
the plaintiffs have sued on the first 
mortgage only. They now want. to add 
to-the plaint the claim under the second 
mortgage also. They ‘are apprehensive 
that perhaps they may not be able to 
institute a fresh suit on the basis of the 
second mortgage on account of the pro- 
visions of s. 67-A of the Transfer of Prop- 
erty Act. The learned Subordinate Judge 
refused the amendment on the ground 
that the trial would be prolonged and 
that there was. no foundation for the 


plaintiffs’ apprehension as 8. 67-A ofthe. 


‘Transfer -of Property Act, which has been 
added by the Amending Act of 1929, was 
not retrospective. Onthe previous occasion 


Į held that. the plaintiffs were within their . 
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rights if they were not prepared to take 
the risk of losing their second suit on 
account of the applicability of s. 67-A if 
it ig applicable. It is not necessary for 
me on the present occasion to decide 
whether or not s. 67-A is, retrospective. 
1 am concerned whether there is any just 
ground for refusing to allow this amend- 
ment and thereby to force the plaintiffs 
to face the plea ofthe second suit being 
barred under s. 67-A of the Transfer of 
Property Act. 

The learned Government Pleader has 
contended that the plaintiffs do not ask 
for an amendment of the plaint, but for 
adding a new claim to the suit. In my 
opinion, ‘amendment’ isa very wide term 
and includes addition of claims also. It 
was held in the Calcutta High Court in 
the case of Upendra Narain Roy v. Janaki 
Nath Roy (1), that if a plaintiff through . 
his inadvertence omitted to include a 
portion of the claim in his suit, a claim 
whicb if not included in the suit would 
become barred under O. II, r. 2, he can 
amend the plaint and include the omitted 
claim. It hae been held in several cases 
that a plaintiff cannot be allowed to 
amend his plaint by including a claim 
which has become time-barred. This 
clearly indicates that claims which are 
not time-barred can always be included 
if otherwise permissible. Whether s. 67-A 
is retrospective or not, the policy of the’ 
legislature seems to be that the question 
between the mortgagor and the mortgagee 
about all the mortgages held by the 
latter be. tried once for all in one and 
the same suit. The learned Government 
Pleader, however, contended that the claim 
under the second bond cannot be included 


in the present suit. The mortgagors 
of the two mortgages are differ- 
ent, The first mortgage was execut- 
ed as I have said by Piarey Singh 


alone, while the second one was executed 
by him and his son. The plaintiffs’ case, 
however, is that Piarey Singh executed 
the first mortgage as karta of a joint 
Hindu family consisting of himself and 
his son, and the second mortgage was 
executed by both father and son. Accord- ` 
ing to the plaintifs’ allegation, therefore, 
the mortgagor in both the cases is the 
joint- Hindu family consisting of Piarey 
Singh and his son. It is clear, therefore, 
that in order to ascertain whether the 
two mortgagors are one and the same 
person, an issue of fact, namely, whe- 
(1) 47 Ind. Oas. 129; 45 O 305; 22 O W N 611, 
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ther the first mortgage on which the suit 
has been instituted was executed by Piarey 
Singh in his capacity as karta of the 
family, will have to be decided. This 
question cannot obviously be decided in 
this revision application. I am informed 
that an issue to this effect is to be tried 
in the suit which is now pending, and 
I cannot anticipate the decision on that 
topic. The simple question before me is 
this: whether circumstances have been 
made out for allowing amendment of the 
plaint. I think that the plaintiffs should 
be allowed to amend their plaint. Of 
Course, it will be open to the defendants 
to raise such plea that the two mortgagors 
are not one and the same ‘person or 
persons. No doubt, the trial of the case 


will be delayed, but I think the addition: 


of the claim will carry out the intention 
of the legislature in enacting s. 67 A of 
the Transfer of Property Act if in fact 
the mortgage, which is the subject-matter 
of the pending suit, was executed by 
Piarey Singh as member of the joint 
family. 

I, therefore, set aside the order of the 
learned Subordinate Judge and direct him 
to amend the plaintas asked for by the 
plaintiffs and then proceed with the suit 
according to law. The amendment will 
be allowed subject to the plaintiffs paying 
“in the Court below to defendants 
Nos. 1 and 2 a sum of Rs. 50 as costs, 


I pass no order for the eosts of this 
application, | l 
D. Order set aside. 


——— 


CALCUTTA HIGH COURT 
Special Bench 
Jury Reference No. 55 of 1934 
February 6, 1935 
CosTaLio, PANOKRIDEB AND 
M. O. Gaoss, JJ. 
EMPEROR—Prosgovror 
versus 7 
BENT PRAMANIK AND orazres— 
AOCUSED 

Criminal Procedure Code (Act V of 1898), s 274 
(2)—Jury trial—Highteen- jurors summoned—Only 
seven jurors present—Impracticability of obtaining full 
number—Trial with seven jurors, validity of —Criminal 
Prial—Murder—Accused found guilty by unanimous 
verdict of jury —Sessions Judge disagreeing and mak- 
ing reference—Accused, if to be kept in custody pending 
final decision of High Court, 

Where the jurors were duly chosen by lot without 
objection from either side and the trial proceeded 
with the aid of seven jurors only as the other eleven 
jurors-who. were summoned did not present them- 
selves and it appeared that it was not practicable in 
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she circumstances to secure the full number requir- 
ed: 

Held, that where, as in the present case, there is 
nothing on the record to show otherwise, the High 
Court ought to proceed on the principle embodied or 
implied in the phrase ‘omnia rite acta’, that is to say, 
the Court ought to proceed upon the assumption 
that the trial inthe Court below took place in full 
accordance with the requirements of s. 274, sub-s. 
(2) Oriminal Procedure Code and its proviso, and that 
everything in connection with the empanelling ofa 
jury was done in due form of law and that consequ- 
ently the trial was not illegal on that ground. Em- 
peror v. Damullva Molla (2;, dissented from, Shaheb 
Ali v. Emperor (1), relied on. . 

Where the accused have been convicted of the 
offence of murder by the unanimous verdict of the 
jury, although the Sessions Judge disagreed with 
the verdict of the jury and made up his mind to 
refer the matter to the High Court, it is desirable 
that the convicted persona be held in custody pend- 
ing the final decision of the High Court. Tp. 486, col. 
1 


Mr. Surajit Chandra Lahiri, for the 
Reference. | 

Messrs. Khundkar and Siddeswar Chakra- 
varty, for the Crown. >` > 

Costello, J.—This is a reference under 
s, 307, Oriminal Procedure Code, made by 
the Sessions Judge of Pabna by a letter 
of reference dated November 23, 1934. 
Hight persons Benat Pramanik, Goyanath 
Sarkar; Kasi Pramanik, Baser Fakir 
Sukurali Sardar alias Sukra, Mallik 
Pramanik, Bhowani Charan Sarkar and 
Jagannath Chanda were put on their trial 
before a jury on charges of murder and 
conspiracy. The jury unanimously acquitted 
all the eight accused persons of the charge 
of murder and also the last four out of the 
eight accused of the charge of conspiracy. 
But they convicted Benat Pramanik, 
Gayanath Sarkar, Kasi Pramanik and 
Baser Fakir of the charge of conspiracy 
to murder, and itis with regard to these 
four persons that this reference has been 
made to this Court. 


The learned Judge disagreed with the 
verdict of the jury and he was very em- 
phatically of opinion that these four persons 
ought not to, have been found guilty of an 
offence under s. 120-B read with s. 302 
Indian Penal Oode. In the opinion of the 
learned Judge the accused persons ought 
to have been acquitted, and in his view the 
evidence recorded in the case did not 
justify an inference either that there wag 
a conspiracy at all, or that any one of the 
accused persons was a party to the con- 
spiracy. The case put forward by the 
prosecution in outline amounts to this; at 
llr. m. on June 17, 1934, a man named 
Sonatan Goon living af a place called 
Madla :in the Police District Shahajadpur 
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Came to the Police Station and there stated 
that in the evening Suresh Chandra Biswas, 
Biseswar Biswas and Rahimuddin Sarkar 
and another man all belonging to a place 
called Potazia had come to his heuse and 
had informed him that they had seen a 
man named Hriday Sarkar of Madla who 
was a relation of Sanaton’s leave Potazia 
Hat carrying a lantern, and that shortly 
after they had heard from a man Rumi 
that he had seen a man passing along with 
a lantern in hand, and had then heard 
cerbain cries which had caused Rumi to 
suspect that foul play was taking place. 

In view of the fact that Hriday had not 
returned to his house Sanatan sent out a 
search party to look for him and himself 
started for the thana. Before he reached 
the thana he got news that Hriday’s dead 
body had been found floating in water. 
Actually the dead body was taken vut of a 
small river or khal at a spot near Potazia. 
On one side of the river there was a 
burning ghat which was referred to in the 
evidence as the cremation ground, and on 
the other side of the river there was a 
babla tree. On June 18, an inquest was 
held by the Sub-Inspecter of Police, on the 
dead body. No marks of injury were found, 
but from the circumstances the persons 
who were summoned to take part in the 
inquest, and the Police Officer all came to 
the conclusion that Hriday had been mur- 
dered. The body was examined by Dr. 
Singh who was the Assistant Surgeon of 
Serajganj on June 19. By that time it 
was in such an advanced stage of de- 
composition that the doctor was unable to 
find anything either on’ external examina- 
tion or on dissection, to show what was 
the cause of death. The doctor said that 
in his opinion death must have taken 
place two days prior to the post-mortem 
examination. That the man Hriday was 
murdered, there is, in, our opinion, no 
doubt whatever. The only real question 
in the case is whether the prosecution had 
succeeded in establishing that the accused 
or any of them had conspired together to 
bring about the death of the deceased. 
The learned Sessions Judge for some rea- 
son or other which is not apparent, seems 
to have taken the view that these persons 
had nothing to do with the occurrence and 
that most or part of the relevant evidence 
against them had been fabricated by per- 
song, whom the learned Judge boldly des- 
cribed as ‘liars’: 

Upon reading the letter of reference it 
did appear at first sight that the case 
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against each of these accused persons was 
of a somewhat slender character. But there 
are certain observations in the letter of 
reference which itis difficult to understand. 
The learned Judge commenting on the 
evidence given by the witnesses as to the 
events which took place prior to the time 
when Hriday set out on his last journey 
says: 

“All this is no doubt very realistic though it 
did not carry any conviction to me for reasons 
that will be found set out in my charge to the 
jury. In any case this is clearly not enough to 
show that Hriday was verily the victim of a 
murderous attack, though his widow was indeed 
brought to Court to say that she found a swelling 
on her husband's neck when she saw him the next 


morning, a swelling which nobody else appears to 
have detected.” 


The learned Judge somewhat surprisingly 
seems to make sarcastic comment on that 
part of the evidence on very little material. 
"Then he proceeds to say: 

“The prosecution therefore produced certain more 
witnesses to prove the following.” 

We are entirely at a loss to understand 
why the learned Judge thought fit to insert 
the word ‘therefore’ because it would seem 
to suggest that the prosecution originally re- 
lied ona certain body of evidence and then 
finding that insufficient, had proceeded to 
call additional evidence which they original- 
ly had not intended to call at all; whereas 
we find from the evidence of persons whom 
the learned Judge described as ‘certain 
more witnesses’ that they really gave the 
most material part of all the evidence 
implicating these accused. I have said 
that on the face of the letter of reference 
the case against the accused appears to be 
somewhat weak to say the least, of it. But 
when one looks at the summary of the 
whole of the evidence as given in the 
heads of charge tothe jury, one finds the 
case very much stronger and that there is 
plenty of direct evidence indicating that 
these four persons had at any rate agreed 


‘together to bring about the death of this 


man Hriday. 

Even to read the charge to the jury in- 
dicates that there was ample material upon 
which the jury could have convicted the 
four persons with whose position we are now 
concerned and when one looks into the 
actual evidence given in Court atthe trial 
one finds that the case madé by the pro- 
secution was even stronger than appears 
from the Judge's charge to the jury, be- 
cause there are one or two small pieces of 
evidence and a certain number of inferences 
to be drawn from the evidence which were 
never touched upon at all, as far as one 
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can see, or at any rate not sufficiently 
emphasized by the learnéd Judge in his 
charge to the jury. To put the matter in 
more general terms, the charge to the 
jury was clearly and obviously what is 
sometime described as a charge for an ac- 
quittal. In other words, it appears that the 
learned Judge made up his mind when 
he stated the charge to the jury, that 
none of the eight accused persons ought to 
be convicted. 


Again it is a little difficult to understand 
how the mind of the learned Judge was 
working because he seems to have em- 
phasized the fact that it was not estab- 
lished that there was any foul play at all 
and he seems to have become suspicious 
as to the genuineness of the whole case put 
forward by the prosecution by reason of 
the fact as he said that the story told 
by Sonatan, Bisweswar and others. was 
‘paychologically incoherent.’ Whatever that 
expression may mean, we find ourselves 
totally unable to accept that view. From 
the circumstances of the case apart altoge- 
ther from anything which was disclosed or 
not disclosed by the inquest and by the post 
mortem demonstration we have definitely 
come to the conclusion that it is beyond all 
doubt that Hriday was subjected to an 
attack shortly after he had forded the river 
tomake his way to Madla and that he met 
his death by violence. 


The evidence in the case if believed 
shows that the four persons Benat Pra- 
manik, Gayanath Sarkar, Kasi Pramanik 
and Baser Fakir had some kind of ill- 
feeling towards the deceased by reason of 
the fact that he was their creditor and had 
obtained decrees in the local Courts against 
each one of themso that it was established 
that there was some kind of motive which 
might have operated in the minds of these 
persons so as to cause them to desire the 
death of this man Hriday. There is evi- 
dence, which seems to us entirely worthy 
of credit that Baser Fakir on the afternoon 
of June 17, persuaded or induced the 
deceased man to leave his house at Madla 
and tocome downtothe Court at Potazia 
‘apparently upon the pretext that Baser 
was desirous of entering into some arrange- 
ment with him for settling the accounts 
outstanding between them. They did in 
fact come down to the Court at Potazia 
and they were seen there by certain per- 
sons who gave evidence at the trial, namely 
Biseswar Biswas and Suresh Das -who was 
a clerk ofthe : Union Board Court, and, 
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therefore, presumably a person with some 
sense of responsibility. The deceased man 
was towards nightfall seen starting from 
Potazia with his lantern. Shortly | after- 
wads the man Rumi came into Potazia and 
informed Biseswar and Suresh that he 
had heard cries which had’ raised a 
suspicion in his mind that Hriday was 
being attacked. Then there is the evidence 
of anumber of witnesses who saw these 
four accused persons loitering about in the 
vicinity of the babla tree which was 
situated near the track which would be 
taken by Hriday on his way from Potazia 
to hisown house. There is the evidence 
that Baser was seen and recognized on 
the side of the river opposite to where 
stands the babla tree after he had emerged 
from the river accompanied by four or 
five men. Allthe four accused were seen 
by different witnesses in circumstances 
which raise the irresistible inference that 
they were concerned in the death of Hriday. 
As regards Gayanath, there isthe further 
fact that on the bank of the river near the 
spot where the body of Hriday was found, 
there were discovered two umbrellas one 
of which was identified as beloniug to 
Hriday himself and the other was iden- 
tified by three witnesses as belonging to 
the accused Gayanath. 

When one looks at the evidence and con- 
siders the matter as a whole, one can only 
come tothe conclusion even after eliminat- 
ing that part of the evidence which relates 
to antecedent facts and incidents that 
there was ample material to warrant the 
jury in coming to the conclusion that these 
four persons were at the very least guilty 
of conspiracy to murder. One must bear 
in mind in considering the whole of this 
case that there were originally eight per- 
sons accused. The jury had to consider 
the case of each of these eight persons 
and the jury made a discrimination in that 
they convicted the first four and they 
acquitted the last four, That was an 
entirely reasonable thing for the jury to 
do because apart from the evidence relating 
to events antecedent to the day of the mur- 
der, there was practically no evidence at 
all against any of the last four of the 
accused persons. On the other hand one 
has only to cast one’s eyes over the sum- 
mary of the evidence as set forth by the 
learned Judge in his heads of charge to | 
the jury to see how frequently the nanfes 
of Benat, Kazi Gaya and Baser appear in 
the evidence of one or the other of the 
witnesses, 
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The arguments put forward very forcibly 
by Mr. Lahiri and the comments he made 
with regard to the credibility, of the 
witnesses, have only served to bring into 
relief the strength of the case for the pro- 
secution and the more one scrutinizes the 
evidence given in the casethe more does 
it become apparent that the verdict of the 
jury sofar from being perverse as the 
learned Judge thought, was not only a 
reasonable verdict but a right verdict. It 
would have been surprising if the jury 
had arrived at any other conclusion. The 
main method of attacking the evidence 
given in the case was, as the learned 
Judge said to seek to discredit many of the 
witnesses as being deliberate and wilful 
liars. We see nothing whatever in the 
evidence all of which have been placed be- 
fore us to indicate that any one of the 
witnesses was a deliberate liar, or anything 
of the kind. It seems that the learned 
Judge for some unknown reason himself 
took a somewhat perverted view of the 
whole of this case. A perusal of the evi- 
dence indicates, in our opinion that the 
making of the reference which has been 
sent to us was wholly unwarranted in the 
circumstances of this case. 

At alate stage of the argument before 
us Mr. Lahiri on behalf of the accused 
Persons raised a question as to the legality 
of the trial owing to the fact that the jury 
was composed of no more than seven 
jurors. It appears from the order sheet 
that the jurors were duly chosen by lot 
without objection from either side, and it 
is stated thatthe trial proceeded with the 
aid of seven jurors only as all the other 
eleven jurors who were duly summoned 
were absent oncall; Mr. Lahiri contended 
that there is nothingin the record to show 
that the provisions of sub-s. (2) of s. 274, 
Oriminal Procedure Vode were properly 
complied with. That proviso was added 
to the sub-section by Act XII, of 1923 and 
reads as follows: 

“Provided that where any accused person is 
charged with an offence punishable with death, the 


jury shall consist of not lessthan seven persons, 
and if practicable, of nine persons.” 


It was argued that the learned Judge 
ought to have satisfied himself that it 
was not practicable to secure the additional 
number of jurors necessary to make up a 
total number of nine, and that the learned 
Jadge ought to have made some entry in 
the record to indicate that he had exahaust- 
ed all possible sources for obtaining the 
extra number of jurors. I doubt very 
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much whether there is any such obligation 
imposed upon the learned Judge by ‘the 
provisions of s. 274 even read with the 
provisions of s. 276. 

The point now under discussion came 
under the consideration of this Court in 
the case of Shaheb Ali v. Emperor (1). In 
that case there had been a trial of one of 
a number of accused persons on a charge 
under s. 302 and ofall the other accused 
under s. 148, Indian Penal Code. The 
case was tried by the Additional Sessions 
Judge of Mymensingh with a jury of 
seven persons. When the appeal came 
before this Court for hearing on December 
12, 1930, an order was made by Lort-Wil- 
liams, J. and S. K. Ghose, J. In giving 
reasons forthe makiug of the order the 
learned Judges said : | 

“It is contended that the trial was wititated by. 
reason of non-compliance with the provisions of ` 
s. 274, Oriminal Procedure Oode and attention is 
drawn to the following order of the learned Judge 
dated May 12, 1930: Thecharges under as. 148 
and 302, Indian Penal Oode, were aménded at the 
instance of the Public Procecutor. The charges 
under ss. 148, 302 and 324, Indian Penal Code were 


read out and explained to the accused who. all 
pleaded not guilty.” 
of the. 


Then comes the material part 
matter ; oe a 

“18 jurors were summoned for this case. The 
cards of the jurors were one by one drawn by lot, 
The names and addresses of the jurors were called 
aloud as each card was drawn. In’ this way 
seven jurors were chosen by lot. None of them 
was challenged by either side. Other jurors sum- 
moned were found absent on call. The jurors 
chosen appointed their foreman and were sworn. 
It is contended that from this order it does not 
appear that the learned Judge at all applied his 
mind tothe question asto whether it was practic- 
able tohave nine jurors. That certainly does not 
appear from the terms of the order. Nor does it 
appear that the learned Judge considered the pos- 
sibility, under proviso 2 to s. 276 of making up 
the deficiency by choosing from such other persons 
as might havebeen present.” 

Then the learned Judges said : 

“We think it is necessary to call for a report from 
the learned trial Judge asto whether he considered 
if it was practicable to have nine jurors -and also 


whether if in fact it was so practicable regard being 
had tothe number of persons present." 


The record was sent down with a direction 
that the learned Sessions Judge ‘should 
return it as soon as possible with his 
report. When the matter came before the 
Court again it appeared that the learned 
Judge who had tried the case had retired 
from service and, therefore, it was not 
possible to obtain from him a report ‘as 
to whether he had considered the question 

(1) 135 Ind. Cas, 435; A I R 1931 Oal. 793; 33 Cr. 


L J 129; 58 O 1272; 35 O W N 711;54 OL J 307; 
(1931) Or. Cas, 1057; Ind. Rul, (1932) Oal. 115. 
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of the practicability of securing nine 
jurors or not. It was then argued that 
the onus was on the appellants to prove 
that the Court had not“ considered the 
practicability of having nine jurors. S.K, 


Ghose, J.in his judgment at p. 1279* 
ays: 
“We have already pointed out that it does not 


appear from the terms of the Judge's order that he 
at all applied his mind to the question as to whe- 
ther it was practicable to have nine jurors and for 
that reason we called for report. It is the duty of 
the Judge toconsider whether it is practicable to 
have nine jurors and thereisno duty cast upon the 
accused," 3 


Mr. Lahiri has relied upon that decision 
insupport of the argument placed before 
us attacking the validity of the trial with 
which we are now concerned. With 
all respect to the learned Judges in 
Shaheb Ali v. Emperor (1) we find our- 
selves unable to agree with the view they 
adopted. In our opinion, where, as in the 
present case, there is nothing on the record 
to show otherwise, this Court ought to 
proceed on the principle embodied or im- 
plied in the phrase omnia rite acta, that is 
to say, we ought to proceed upon the as- 
sumption that the trial in the Court below 
took place in full accordance with the 
requirements of s. 274, sub-s. (2) and its 
proviso, and that everything in connection 
with the empaneiling of a jury was done 
in due form of law. There is weighty 
authority for that point of view ina judg- 
ment of Sir George Rankin, Chief Justice, 
which he gave with the concurrence of two 
other Judges of this Court in the case of 
Emperor v. Damullya Molla (2). That 
case came before this Court upon a Refer- 
ence- under s. 307, Criminal Procedure 
Code, from the Additional Sessions Judge 
of Jessoré who had disagreed with the 
unénimous verdict of the jury and it was 
numbered as Jury Reference No. 3] of 1930. 
We have taken the precaution of sending 
for the printed record of the case as it 
came before this Court, in order to as 
certain as far as possible what the situa- 
tion had been at the time of the trial, and 
we find in the order sheet of the proceed- 
ings at the trial this entry: 

“Dated May-30,1930. The accused is brought be- 
foré, the Court. Oharge under s. 302 is read and 
explained to the accused who pleads guilty to the 
charge. Asthe(ourt thinks it reasonable to record 
thé evidence of some of the eye-witnesses in the 
cage and as thére’ are eight jurors out of 18 jurors 
called for, present in Oourt, seven jurors of cards 
Nos. 37, 44,45, 147, 152, 154, 156 are selected by lot 


without objection and their foreman elected. They 
are then sworn and empanelled.” 
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The position, therefore : was very much 
the same as the situation which arose in 
the present case, the only difference being 
that instead of seven jurors out of eighteen 
being present as they werein the present 
case, there were eight jurors out of eighteen 
present in Court. So far as that difference 
is of any materiality at all, it tells against 
the argument put forward by Mr. Lahiri 
because it opens the way to an argument that 
as there was only a deficiency of one juror, it 
would have been comparatively an easier 
matter to secure one more juror from 
amongst the by-standers than to secure 
two more jurors as would have been neces- 
sary in the present instance. 

The passage in the. judgment of Sir 
George Rankin to which I have referred 
appears at p. 1128 of the report and it is 
in these words: 

“It is pointed out by the learned Counsel for the 
accused that in this case, though eighteen. jurors 
Were summoned, the accused was tried with seven 
jurors only because only eight jurors attended. It 
18 suggested that the learned Judge should have 
obtained two more jurors from among the by- 
standers, But there is nothing on the record before 
us to show that this “course was practicable in the 
circumstances of this case,” ‘ 


With all due respect we entirely agree 
with the view taken by the learned Chief 
Justice and adopt the passage just quoted 
as being a correct enunciation of the law. 
In that view of the matter unless there is 
an indication on the face of the record it- 
self or there is other material before the 
Court which leads to the conclusion that it 
was or might have been practicable to 
have the jury composed of nine jurors 
rather than seven, one must assume that it 
was not practicable to have nine jurors. 

In the reference now before us, just as 
in. the reference before Sir George Rankin, 
O. O. Ghose and Patterson, JJ., there is 
nothing toshow that it was practicable in 
the circumstances of this case to obtain the 
full number of jurors. We must, therefore 
assume that the Sessions Judge had 
sufficient knowledge and experience to 
know what was required undér the terms 
of s. 274, Criminal Procedure Code, and 
therefore in the circumstances in 
which the trial began it was not practi- 
cable to have more than seven jurors for 
the trial of the accused persons. In our 
judgment, the point of view indicated in 
the judgment of Sir George Rankin is 
preferable to that adopted in the case cited 
by Mr. Lahiri, so it follows that there iseno 
substance in the point of law belatedly 
taken by Mr. Lahiri. s se 

*Page of 340. W. N.—{[Ed.} ` 
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There is one other matter to which I 
desire to call attention in connection with 
this reference and it is this that in spite of 
the unanimous verdict of the jury convict- 
ing Benat Pramanik, fGayanath Sarkar, 
Kasi Pramanik, and Baser Fakir of an 
offence which is punishable with 
death, the learned Judge saw fit to 
make an order that these four accused 
persons might be released on bail of Rs. 500. 
Tt would have been quite wrong to have 
released these persons on bail even during 
the pendency of the trial or during the 
course of the trial, and it is therefore still 
more wrong that they should be released 
on bail after they had been convicted of 
such a sericus offence by the unanimous 
verdict of the jury even though the Ses- 
sions Judge disagreed with the verdict 
of the jury and made up his mind to refer 
the matter to this Court. In circumstances 
such as those in the present case, it is 
desirable that the convicted persons be 
held in custody pending the final decision 
of this Court. The bail required for these 
persons was of « very trifling amount, and 
apparently no sureties were called for. 
There was in fact little or no sanction pro- 
vided to prevent them from endeavouring 
to escape from the just consequences of the 
crime of which they had been convicted. 
It is to be hoped that in future cases of 
this kind these observations will be borne 
in mind by Sessions Judges making refer- 
ences to this.Court. 

Having regard to the view taken by us 
ofthe facts in this case and there being no 
substance in the point of law raised by 
Mr. Lahiri, the result is that this reference 
is rejected. The four persons whose names 
[have mentioned therefore stand convicted 
of an offence under s. 120-B read with 
s. 302, Indian Penal Code, and the sentence 
of the Court upon each and every one of 
them is that of transportation for life. 

Panckridge, J.—With regard to the 
point of law raised on behalf of the accused 
persons, I oniy wish to observe that our 
judgment as well as the judgment in the 
case to which: my learned brother has re- 
ferred, assumes that in circumstances like 
the present, it is in the discretion of the 
Sessions Judge to permit supplementary 
jurors to be empanelled under the second 
proviso to s. 276, Criminal Procedure Code. 
The learned Deputy Legal Remembrancer, 
however, has argued that when there are 
seven jurors in attendance in obedience to 
the summonses issued to them, there is not 
a deficiency of the persons summoned within 


EMPEROR V; BENAT PRAMANIK (CAL.) 


15610 


the meaning of the proviso. If that view 
is correct, it is clear that it would be illegal 
to increase the number of jurors to nine in 
the manner which is suggested. I merely 
desire to say that as far as I am concerned, 
the fact that our judgment is based on the 
assumption that it was within the discre- 
tion of the Judge to permit the procedure 
laid down in the proviso to be followed 
must not be taken to mean that I have 
come to the conclusion that the submission 
made by the Deputy Legal Remembrancer 
js incorrect. I desire that the point made, 
as far as I am concerned, be left open for 
consideration in any future case in which 
it may arise. 

C. Ghose, J.—In this case eight 
persons: were charged with murder and 
conspiracy to murder. They were tried by 
a jury of seven persons in the Court of the 
Sessions Judge of Pabna. Thejury unani- 
mously found four of the men guilty and 
the olher four to be not guilty. The learned 
Sessions Judge accepted the finding of 
not guilty in respect of the four men and 
acquitted them. He disagreed . with the 
finding of guilty in respect of the other 
four men, and referred the case to this 
Court recommending that the jury's verdict 
is perverse and these men should be acquit- 
ted. Upon hearing Mr. Lahiri the learned 
Advocate for the four men who has taken 
us through the whole of the evidence, I 
am of opinion that there is no sufficient 
reason to set aside the unanimous verdict 
of the jury. I agree that the reference 
should be rejected and these men should 
be convicted of conspiracy to murder. It, 
was argued that the trial was illegal inas- 
much as it was oeld with the aid of seven 
jurors only. Under the proviso to s. 274 
(2) where any accused person is charged 
with an offence punishable with death, 
the jury shall consist of not less than seven 
persons, and if practicable, of nine persons. 
In this case the order sheet shows that 
eighteen persons were summoned but only 
seven of them were present, the other 
eleven were absent and therefore the trial 
was held with seven jurors only, It has 
been argued that the Judge should. have 
considered the second proviso to s. 276 


which provides that 

“in case of a deficiency of persons summoned, the ` 
number of jurors required may with the leave of the 
Court be chosen from such other persons as may be 
present,” 


It was streneously urged by Mr. Lahiri 
following the decision of Lort Williams, J, 
and §. K. Ghose, J., in the case of Shaheb 


1935 


Ali v. Emperor (1) that it was the duty of 
the Judge to apply his mind to the question 
whether it was practicable to have nine 
jurors and as the record did not show 
positively that he had applied his mind to 
that purpose, the trial should be held to be 
illegal. But the case of Emperor v. 
Damullya Molla (2), decided on July 25, 
1930, by Sir George Rankin, O. J., ©. O. 
-Ghose, and Patterson, JJ., the argument 
was that where eighteen jurors were sum- 
moned and the accused was tried with 
seven jurors because only eight jurors at- 
tended, the trial Judge should have had 
two more jurors from among the by-stand- 
ers. The learned Chief Justice remarked: 

“But there is nothing on the record before us to 


show that this course was practicable in the circum- 
stances of this case.” 


_ In the present case there were seven 
jurors present out of eighteen jurors sum- 
‘moned and the record does not show that it 
was practicable for the trial Judge to 
obtain two other qualified men to serve as 
jurors. I agree with the view expressed 
by Sir George Rankin in the case of 
Emperor v. Damullya Molla (2) and am 
of opinion that the trial was not illegal in 
this case. 


Reference rejected. 
AIR 1931 Oal. 261; (1931) 


N. 
(2) 128 Ind. Cas, £08; 
2 L J 187; 34 OWN1127 


Cr. Cas, 293; 32 Or. 
(5 B). 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 195 of 1934 
August 27, 1934 
Nryogr, A. J. O. < 
Musammat POW RI—PLAINTIFF— APPLICANT 


wersus : 
SHIWA PAIKU MAHAR— DEFENDANT 


— NON-APPLIOANT 

Transfer of Property Act (IV of 1882), s.6 (e)— 
Right to recover damages arising from breach of 
contract—Whether a mere right to sue—Whether 
capable of assignment—Test in such cases—Debt, 
meaning of, 

The right to recover damages arising from 
breach of contract which is not in the nature of & 
debt, being a liquidated sum, or beneficial interest 
in any movable property, is a mere right to sueand 
is incapable of assignment. The test is whether the 
damages which a party toe contract is entitled to 
recover consequent on the ‘breach of the contract 
amounts toa debt .The term ‘debt’ means a sum 
of money due by one person to another and which 
is actually payable at the time as wellasa sum of 
money whichis due though not actually payable 
then. In any case it must be a perfected and abso- 
lute debt consisting of an {ascertained sum. It can 
never mean a sum of money which may or may not 
become payable at some future time orthe payment 
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of which depends upon contingencies which may or 
may not happen, 

[Case-law discussed.] 

CG. R. Appli. for revision of the decree of 
the Senior Small Cause Court Judge, 
Bhandara, dated February 6, 1934, in the 
S. C. C. Suit No. 142 of 1933. 

Mr. Y. V. Jakatdar, for the Applicant. 

Order.—This is an application by the 


plaintiff to revise a judgment of the Small 


Oause Court, Bhandara, dismissing his 
suit. 


The point for determination in this case 


is whether the right to recover damages 


evens from breach of contrast is assign- 
able. 

On August 16, 1933, Shiwa, defendant, 
and one Ramchandra, entered into an 
agreement whereby the defendant agreed to 
supply 75,000 bundles of Tendu leaves at the 
rate of Rs. 7-8-0 per bundle and he received 
Rs. 50, as earnest money and promised to 
deliver the goods within two months. Ram- 


_chandra demanded delivery of goods within 


the stipulated time, but Shiwa the defend- 
ant failed to carry out his part of the con- 
tract. On October *, 1933, Ramchandra 
served a notice making a demand for’ the 
goods with an admonition that Shiwa would 
be held liable in damages in the event of 
his failure to fulfil the contract. Ram- 
chandra on November 17, 1933, assigned to 
the plaintiff his right to recover damages 
from the defendant Shiwa. It is in pur- 
suance of this assignment that the suit has 
been brought. 


The lower Court dismissed the suit on 
the merits, but it did not advert to the 
question whether the right to recover 
damages could validly be assigned after 
breach of contract. The learned Counsel 
for the applicant argues that the right to 
recover damages consequent on the breach 
of a contract is assignable as an actionable 
claim. He relies on Shrinath v. Kanhaiya- 
lal (1) and County Hotel and Wine Co., Ltd. 
yv. Lb. & N. W. Ry. Co. (2). Both these 
cases are distinguishable on facts. In the 
first named case there was an assignment 
of an interest in a partnership and the suit 
was brought to recover the profits on the 
In the second case 
the facts were that a Railway Company 
leased some land for 999 years for the pur- 
pose of erecting a hotel thereon, The lease 
contained a clause that the tenant or 
occupier of the hotel should have the option 


d, Oas. 817; ALR 1924 Nag. 145. 
0 Tan 9K B 25l; 8l LIK B849; TER 
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of renting the refreshment rooms of the 
station at the rent to be fixed by the Com- 


mittee for the management of the station. . 


The lessee granted a gub-lease of the hotel 
for 21 years and the Railway Company also 
granted a lease of the refreshment rooms 
to the same person for 21 years. The 
sub-lessee assigned to the Railway Com- 
` pany all his interest under the two leases. 
Similarly the lessee also assigned to the 
Railway Company the land and premises 
comprised in the demise in his favour. 
The Railway Company managed both the 
hotel and the refreshment rooms and con- 
“tinued in occupation of the refreshment 
rooms after the expiration of the 21 years’ 
lease which they had gianted to their 
assignor, Thereafter another Railway 
Company succeeded by Statute to the whole 
of the contracts, rights, powers, duties and 
liabilities of the original Railway Company. 
The new Railway Company by notice 
“terminated the old Company’s occupation 
of the refreshment rooms. The old Com- 
pany took an assignment from the personal 
“representatives of their original lessee of 
all the benefit, right, title and interest 
which had vested in the lessee under the 
original lease of 999 years by virtue of the 
option clause granting aright to the lessee 
to rent the refreshment rooms. The old 
Railway Company contended that the new 
Railway Oompany could not by notice 
terminate its occupation of the refreshment 
rooms. It was held that the option clause 
was assignable on the ground that it was a 
tight of property. The decision rested on 
the basis that the option clause was not 
a mere personal covenant but beneficial 
interest in the premises which was held to 
possess the inherent quality of assignability. 
The discussion arose on an argument 
addressed to the effect that the assignment 
of the option clause was a mere transfer of 
aright to damages and, therefore, cham- 
pertous and void. McCardie, J., who 
delivered the judgment reviewed the law 
bearing on the assignability of choses in 
action. The learned Judge posed the ques- 
tion: Can a debtor destroy the assignability 
of a debt by repudiating his obligation of 
payment? and answered it in the negative. 
He also criticised the dictum laid down in 
Torkington v. Mogee (3), to the effect that 
when a breach of contract had oceurred in 
respect of which the original party to the 
contract could sue for damages he could 
not” assign those damages so as to enable 
ao? (1902) 2K B 427; 71 LIKB 712:87L T 
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the assignee to sue, as going too far, and 
expressed his opinion that in some cases 
damages for breach of contract were cap- 
able of assignment without infringement 
of the public interests. He instanced a case 
where the contract admittedly fixes the 
damages for breach of contract at a 
liquidated sum and provides that it may 
þe sued for as a debt. These observations 
are perfectly sound in view of the defini- 
tion of actionable claim contained is s. 3, 
of the Transfer of Property Act. They only. 
lay down the proposition which cannot be 
controverted that a liquidated sum owed 
by one to another is capable of being trans- 
ferred asa debt, In England, as noticed 
by Mulla in his commentary inthe Transfer 
of Property, p. 54, the Courts of Equity 
recognised as a general rule that choses 
in action or actionable claims were assign- 
able but nevertheless engrafted an excep- 
tion as to the naked rights of action on the 
analogy of the common law against cham- 
perty and maintenance which are there 
regarded as being opposed to public policy. 
The specific rules of English Law against 
champerty and maintenance have, however, 
not been adopted in India and consequent- 
ly English decisions on what isa bare right 
to sue are not always a safe guide in deter- 
mining cases arising in India: where the 
law is codified, 

In India a bare right of action is not 
assignable according to the rule embodied 
ins. 6 (e) of the Transfer of Property Act. 
Before the amendment of the Act II of 
1900 the cl. (e) read as follows: “A mere 
right to sue for compensation for fraud or 
harm illegally caused cannot be transfer- 
red." The amending Act of 1900 widened 
the clause by omitting the words “for com- 
pensation, etc.,” and at the same time 
restricted the definition of actionable claim, 
which formerly embraced all claims which 
a Civil Court recognised as affording 
grounds for relief, only to debts and bene- 
ficial interests in movable property not in 
possession. The effect of this amendment 
was to make clear the distinction between 
property and aright to sue. It is easy to 
perceive that a right to recover damages 
arising out of a tort is a bare right to 
sue, as the right is of a purely personal 
nature. In the case of damages arising 
out of a breach of contract the position is 
not so clear. Ordinarily the benefit of a 
contract is assignable as any property is, 
but when the breach of a contract occurs 
the contract itself cannot be said to survive 
so as to be capable of assignment. After 
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the breach there arises only a personal 
right to sue for damages, but that right is 
nothing but a mere right to sue: see Abu 
Mohamad v. S C. Chunder (4) and Phiroz- 
shah Bomanjee v. Bai Goolbai (5). 


In the law as embodied in the Transfer 
of Property Act only actionable claims are 
capable of assignment. They include 
claims to unsecured debts or any beneficial 
interest in the movable property not in the 
possession of the claimant. What is to be 
seen is whether the damages which a party 
to a contract is entitled to recover conse- 
quent on the breach of the contract 
amounts to a debt. The term ‘debt’ means 
a sum of money due by one person to 
another and which is actually payable at 
the time: as well as a sum of money which 
is due though not actually payable then, 
In any case it must bea perfected and 
absolute debt consisting of an ascertained 
sum. It can never mean a sum of money 
which may or may not become payable at 
some future time or the payment of which 
depends upon contingencies 
or may not happen: see Haridas Acharjia 
v. Baroda Kishore Acharjia (6) and Pali- 
kandy Mammad v. Krishnan Nair (7). An 
uncertain sum although recoverable cannot 
be characterised as a debt, but if any 
ascertained amount is found to be recover- 
able -as a result of a breach of contract, it 
undoubtedly becomes a debt, and to this 
extent, as pointed out by McOardie, J., in 
the above mentioned case, the right to 
recover damages must be regarded as being 
capable of assignment. In India there 
would be no difficulty inasmuch as such 
a case falls clearly within the terms of the 
definition of actionable claim. 


The view taken in Shrinath v. Kanhaiya- 
lal (1), is perfectly sound, as there the right 
to recover damages was incidental to the 
interest in the partnership which was 
assigned. That interest constituted an 
actionable claim within the meaning of that 
term as defined in s.3 of the Transfer of 
Property Act. Cases of sale of land accom- 
panied with an assignment of mesne profits 
or rents already accrued due are fairly 
common: see Monmatha Nath v. Motilal 


(4) 1 Ind, Cas. 827; 36 O 345;13 O W N 384. 

(5) 16 Ind. Cas. 929; 47 B 790: A IR 1923P0 
171; 50 IA 276, (1923) M W N 616; 18 L W 940; 26 
Bom, L R76; 28 O WN 882; 47M L J79; 33M L 
T 372 (P.O). 

(6) 27 0 38; 4 OW N87. eo 

(7) 34 Ind. Oas. 381; AIR 1917 Mad. 79; 40 M 
302; 30 M L J.361,. 
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Mitra (8), Shankarappa v. Khatumbi (9) and 
Suryanarayana Garu v. Yarudala Venkayya 
70 Ind. Cas. 38 (10). It has been held that 
a bare right to sue for mesne profits apart 
„Írom any interest in the property cannot be 
assigned as mesne profits are unliquidated 
damages and not a debt: see Durga 
Chander v. Koilas Chunder (11), Shyam 
Chand Koondoo iv. The Land Mortgage Bank 
of India (12) and Chandrasekharalingam v. 
Nagabhushanam (13). In Kalusa v. Madho- 
‘rao (14), Findlay, O. J. O., also held that a 
right to sue for accounts or to recover a sum 
of money found due on the taking of accounts 
was not assignable: see also Khetra Mohan 
Das v. Biswa Nath Bera (15). Their Lord- 
ships of the Privy Council have pointed 
out the distinction between a mere right to 
sue and a claim for a definite sum of money 
in Manmatha Nath v. Hedait Ali (16). 

Thus, since the right to recover damages 
which has been assigned in the present 
case isnot in the nature of a debt, being 
a liquidated sum, or beneficial interest in 
any movable property, it must be held that 
it was a mere right to sue and was incap- 
able of assignment. The plaintiff's action 
based on that assignment must, therefore, 
fail. The application is dismissed without 
costs, aS the non-applicant did not enter 
appearance. 

N. Application dismissed. 

(8) 122 Ind. Cas, 220; AIR 1929 Oal, 719; 33 C 
W N6l4; Ind. Rul, (1930) Cal 220." 


(9) 141 Ind. Cas 488; 56 B 403; 3t Bom. L R 991; 
A I R1932 Bom. 478: Ind. Rul, (1933) Bom. 99, 


(10) 70 Ind. Jas, 38; A IR 1923 Mad. 177516 L ` 


W 837; (1922) MW N 822, 

(11) 20 W N 43. 

(12) 9 O 695; 12 O L R 440. 

(13) 104 Ind, Oas. 409; A IR 1927 Mad. 817; 
(1927) M W N 525; 26 L W 205; 53 M LJ 342; 39 M 
LT 20 


1. ; 
(14) 96 Ind. Cas, 339; A I R 1926 Nag.:357; 9N L 
J5 


: (15) 82 Ind, Oas. 411; A IR 1924 Oal. 1047; 51 O 
972; 28 O W N 894; 40 O LJ 79. 

(16) 135 Ind. Cas. 635; A I R1932 P O 32; 59 I 
A 41; 11 Pat. 266; Ind Rul. (1932) P -O 27; 36 0 W 
N 280; 35 L W245; (1932) M W N 229; 62MLJ 
287; 34 Bom L R 489; 550L J 152; 9 O W N 418; 
(1932) A L J 341; 13 P L T 541 (P 0). 





CALCUTTA HIGH COURT 
Civil Appeal No. 285 of 1932 
July 31, 1934 
MUKEBIT, Ac. C. J. anD S. K. GHose, J. 
. SURENDRA LAL CHOWDHURY AND 
OTHERS— APPELLANTS 
versus 
SULTAN AHMED AND oTHERs-* 
RESPONDENTS 


Civil Procedure Code (Act V of 1908), s. 144, O. IT, 
Tr. 2, 8, 2 (12)—Possession obtained under orders passed in 
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execution oy valid decree—Decree set aside— Possessor, 
if can be regarded as trespasser—Lnability for mesne 
profits—S. 144, scope of—Matters to be considered— 
Mesne profits—Claim for, if barred by prior ap- 
plication for restoration of possession—Land settled 
“with tenants—Mesne profits, how to be calculat- 
ed, - 

A person who obtains possession of immovable 
property under and by virtue of orders passed in 
execution proceedings, based upon what at the 
time was a valid decree, but has subsequently been 
set aside on appeal, can in no sense be regarded as a 
-trespasser during such period. For that period he 
is liable to his opponent, the real owner, for com- 
pensation or damages and not for mesne profits in 
thestrict sense of the expression, But since the 
Teversal of the decreein his favour when it becomes 
his duty to vacate and hand over possession, he be- 
comes a trespasser and remains liable for mesne 
profits in such sense so long as he continues in 
possession. Buton no principle can it be said that 
the measure of damages or compensation during the 
former period should be higher than that during the 
latter period, a 

It is the dutyof the Court under s. 144, Civil 
Procedure Code, to place the parties in the position 
which they would have occupied but for such decree 
or such part thereof as has been varied or reversed: 
but in assessing what a party may have lost or of 
what he may have been deprived during his dis- 
possession, the law takes into account not what he 
-could have made but what his opponent didin fact 
make or could with reasonable diligence have made, 
There may be cases where such profits must neces- 
sarily have accrued tohim inany case, e. g, if the 
lands were under a lease, with a stipulation that in 
all circumstances a certain rent would be recoverable. 
But in such cases what the party out of possession 
would have lost is what his opponent could have made 
by reasonable diligence, 

7 claim for esie profits is not barred by the 
provisions of O. II, r. 2, Oivil Procedure Oode, in 
‘View of the previous application for restoration of 

: possession. 

Where'the wrong-doers have not been shown to 
havecultivated the lands andit is admitted that 
they had, infact, settled the land with tenants, 
mesne profits can only be calculated on the basis of 
rental value of the land and must be either on the 
basis of such rent as they in factreceived or could 
with ordinary diligence have received. 


C. A. from an order of the Sub-Judge, 
Additional Court, Ohittagong, dated Fe- 
bruary 4, 1932. 

Messrs. Chandra Sekhar Sen and Satis 
Chandra Sen, for the Appellants. 

Messrs. Imam Hossain Choudhury and 
Bireswar Chatterjee, for the Respondents. 


Judgment.—The respondents got a 
decree for khas possession against the 
appellants on April. 6, 1925, and took de- 
livery of possession in execution on July 15, 
1925. That decree having been set aside on 
August 1, 1928, the appellants applied for 
restitution of the lands and they were restored 
to posSession on August 23, 1928, Thereafter 
the appellants applied for what they 
called mesne profits, assessing their 
total claim at Rs. 978. The Courts below 
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found that the respondents did uot hold 
the land in khas but through tenants with 
whom they had settled the lands on re- 
ceiving a nazar of Rs. 1,100 and at a 
rental of Rs. 17 a year. The said Courts 
have awarded the appellants Rs. 51 as the 
amount of mesne profits for three years 
during which they had remained in pos- 
session at the rate of Rs. 17 per 
year, on the authority of the decision in 
Gurudas Kundu v. Hemendra Kumar (1) 
and Harry Kempson Gray v. Bhagu Meah 
(2). They have taken these decisions as 
laying down that the criterion upon which 
mesne profits should be ascertained is not 
what the party dispossessed had lost but 
what the party in possession had gained. 
The said Court refused to give the ap- 
pellants any parts of the nazar 
of Rs. 1,100 holding that though the res- 
pondents had the use of this amount for 
three years they were liable for the said 
amount together with compensation to the 
tenants who would be justified in realizing 


„the same from them. 


The decisions of the Judicial Committee 
upon which the Court below have purported 
to proceed are authorities for a proposition, 
which must be regarded as well-settled, 
that the criterion for the calculation of 
mesne profits cannot be what the person 
out of possession might have got if he had 
been on the land. The very definition of 
mesne profits given in s. 2 (12), Civil 
Procedure Code makes that sufficiently 
clear because according to the defini- 
tion it is the profits which the person in 
wrongful possession actually received or 
might with ordinary diligence have received 
which are to be regarded. In the former 
of the two cases there was no case made that 
the person in wrongful possession could have 
got more than what he actually received, 
and so what he actually received was 
what the rightful owner out of possession 
was entitled to. The person in wrongul 
possession in that case had got the lands 
with one Srish as a lessee onit, who was 
holding under a lease from the Govern- 
ment. His contention was: f 

“I am only liable for what I really got, namely, 
what I got from Srish; allowing Srish to go on as 


he had done with Government was perfectly 
reasonable : you cannot think that it was necessary 


(1) 121 Ind. Oas. 525; AT R 1929 P O 300; 56 IA 
290: 57 O 1;50 0L J 369; 34 O W N39; Ind. Rul. 
(1930) P O 61:31 L W 7; 32 Bom. L R 148, 58 M LJ 
74; (1930) M W N 553 (P O), 

(2) 121 Ind. Oas. 540: A I R 1930 P O 82; 57 I A 105; 
9 Pat 621; Ind. Rul. (1930) P O 78; (1930) A L J 123: 
3l L W 425; 34 O W N2517; 32 Bom. L R 525;70 W 
N 303; 58 M L J 215; (1930) M W N 580 (P O). ; 
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for me to put out Srish and begin to cultivate 
myself and, therefore, 1 in the terms of the Oode 
am only liable for what I really got.” 


In the latter of the two cases, the wrong- 
doers had cultivated the lands themselves 
and it was held by their Lordships that 
the cultivation profits were the primary 
consideration, but that the profits should 
not be calculated on the basis of indigo 
cultivation which was done for the wrong- 
doer’s special purpose, but that the true 
test must be what an ordinary prudent 
cultivator must have. grown. In the pre- 
sent case the wrong-doers have not been 
shown to have cultivated the lands and 
it is admitted. that they had, in fact, 
settled the lands with tenants. In sucha 
case mesne profits can only be calculated 
on the ‘basis of rental value of the land 
and must be either on the basis of such 
rent as the respondents in fact received 
or could with ordinary diligence have re- 
ceived. In the second of the aforesaid cases 
their Lordships have observed: 

“The appellant’s first contention was that the 
rental value of the land * * * * was the proper 
criterion. This would no doubt ordinarily be so 
where the person charged had merely let the land 
out to others, In such a case the rent that he 
received if there was no evidence could with ordinary 


diligence have been obtained, would be the measure 
of the profits for which he would be liable.” 


Mr. Sen, for the appellants, has argued 
that it was not mesne profits as defined 
in the Code but compensation or damages, 
which words are also used ins. 144, Civil 
Procedure Code, to which his clients are 
entitled and that such compensation or 
damages should be assessed on the basis 
of what his clients could have got if. they 
were in possession. The true position in 
law is that a person who obtains posses 
sion,- of 
by virtue of orders passed in execution 
proceedings, based upon what at the time 
was a valid decree, but has subsequently 
been set aside on appeal, can in’ no sense 
be regarded as a trespasser during: such 
period: Surnomoyee Debia v.  Shooshe 
Mulhee (3), Dhunput Singh v. Saraswati 
Misrain (4) and Holloway v. Guneshwar 
Singh (5). For that period he is liable 
to his opponent, the real owner, for com- 
pensation or damages and not for mesne 
profits in the strict sense of the expres- 
sion. And it, is also true that since the 
reversal of the decree in his favour- when 
it becomes his duty to vacate and hand 
over possession he becomes a trespasser and 

(3)12 MIA 244; 11 W RP 05;2BLRP O10; 
2 Suther 173; 2 Sar. 424 (P 0). 
` (4) 19 O 267. 

(5) 3 OL J 182. 
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remaines liable for mesne profits in such 
sense so long as he continues in posses- 
sion. But on no principle can it be said 
tbat the measure of damages or compensa- 
tion during the former period should be 
higher than during the latter period. 


Mr. Sen has drawn our attention to a 
number of decision in which it has been 
laid down that the true principle upon 
which Courts ought to proceed in making 
an order for restitution is to compensate 
the party injured by giving him all that 
was, in fact, lost to him by the erroneous 
decree or order and not by giving him only 
as much as would come within the defini- 
tion of mesne profits as given in the 
Code. The decisions cited in this con- 
nection are: HurroChunder Roy v. Shoo- 
rodhonee Debdia (6), Doraisami v. Anna- 
sami (7) and Parbhu Dyalv. Ali Ahmad 
(x) (which went up on appeal to the 
Judicial Committee: see Prabhu Dyal 
v. Kalyan Das (9) and Dawood Hashim 
Esoof v. Tuck Shein (10). There- is no- 
doubt whatever that it is one of the first. 
and highest duties of all Courts to see - 
that the act of the Court does no injury 
to any of the suitors, Rodger v. Comptoire d’ 
Escompte de Paris (11), and that it is the 
duty of the Court under s. 144, Civil Pro- 
cedure Code, to place the parties in the 
position which they would have occupied 
but for such decree or such part thereof 
as has been varied or reversed: Jai 
Berham v. Kedar Nath (12), but in as- 
sessing what a party may have lost or 
of what he may have been deprived 
during his dispossession, the law takes 
into account not what he could have made 
but what his opponent did in fact make 
or could with reasonable diligence have 
made. At first sight this might seem some- 
what unjust, but it is not really so, for. 
what the party out of possession could 
have made if he was left in posses- 
sion is a loss which in the vast majority 


(6) 9W R 402; B L R Sup. Vol. 985. 

(7) 23 M 306; 10 M L J 307. 
` (8) 4 Tnd, Cas. 376; 32 A 79:7 A LJ 1. 

(9) 33 Ind. Cas. 505; AI R1918 PO 92; 431 A 43; 
33A 163; 20 0 W N 425; 19 M LT 206; (1916) 1 M 
W N 234; 3 L W 293: 23 O L J 411; 18 Bom. L R 
382 (P O) 

(10) 140 Ind. Cas, 853; A IR 1932 Rang. 148; 10 R 
480; Ind Rul (1932) Rang. 9. 

(11) (1871) 3 P O 465: 40 LJ P O 1; 7 Moore PO 
314; 19 W R 449; 24 L T 111. 7 

(12) 69 Ind. Cas, 278; AI R 1922 P O 269% 49I A 
351; 2 Pat. 10; 4PL T61; 32M LT 10; 370 Ld 
351; 22 O W N 582; 44 M L J 735; 21 A LJ 490; 25 
Bom. L R 643; (1923) M W N 368; 18 L W gg 
(P 0). 
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of cases would be hypothetical; remote and 
uncertain. Of course, there may be cases 
where such profits must necessarily have 
accrued to him in any case, e.g., ifthe 
lands were under a lease, with a stipula- 
tion that- in all circumstances a certain 
rent would be recoverable. But in such 
cases what the party out of possession would 
have lost is what his opponent could have 
made by reasonable diligence. There may 
again be cases in which in addition to 
mesne profits claimed on the ground of 
the wrong-doer -remaining in possession, 
damages or compensation may be claimed 
on other grounds. But the presènt case 
is not a case of that character. 

In our opinion, therefore, in the present 
_case'the assessmsnt of compensation or 
damages or mesne profits, whichever be 
the term of expression used, must be on 
the basis of rent which the defendant 
actually realized, unless it be that he 
could .with ordinary diligence have rea- 
lized more. Rs, 17 per year was actually 
‘realized, but that was on the basis of a 
permanent lease for which a premium of 
_ Rs. 1,100 was also realized. The Court of 
s first. instance, in our opinion, should allow 
-the parties to adduce evidence as to the 
rent which may be realized for the lands 
on the basis of a yearly tenancy, and such 
figure as is established be the basis of 
assessment. 


-Two contentions have been put forward 
-on> behalf of the respondents for the 
purpose of repelling the appellants’ claim. 
One is that the claim is barred by the 
provisions of Order IJ, r. 2, Oivil Procedure 
Code, in view of the previous application 
for restoration of possession. This conten- 
tion has no force and has been rightly 
overruled by the Courts below: 
Krupasindhu Roy v. Mahanta Balbhadra 
‘Das (18). Another is that the lands were 
in the possession of some persons as mort- 
gagees from the appellants and so the 
respondents could get no actual possession. 
This is a new contention not noticed by 
us and, it may, therefore, be presumed, 
was not raised in the Courts below: and 
so it does not deserve any consideration. 
The appeal is allowed. The orders of the 
Courts below are set aside and the case 
is sent down to the Court of first in- 
stance to be dealt with in the light of 
the directions given above. The appel- 
lants Will get their costs in all the Courts. 


_ (13), 47 Ind. Ods. 47; A IR 1918 Pat, 396; 3P LJ 
367. ea 
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Hearing fee in this Court is assessed at 
two gold mohurs. 
N. Appeal allowed. 


MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1654 and 
1655 of 1931 
November 9, 1934 . 
PAKENHAM WaALSH, J. 
SUBBARAMA IYER—PETITIONER 
versus 

CHINNASAMI THANJIRAYAR AND 


OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of “ 1908), O. XXI, 
r, 69—Ezecution sale—Application by third party 
for adjournment to effect private sale—Adjournment 
granted on condition of deposit liable to forfeiture 
if sale was not effected—Default—Claim for refund 
of deposit—Legality of order—Estoppel. 

Order XXI, r. 69, Civil Procedure Code, is very 
general and the Court may under that rule adjourn 
a sale even atthe request ofa third party, The 
Court may also impose terms for an adjournment, 
even though the rule does not specifically say 
80, 
Where an intending purchaser applied for adjourn- 
ment of an execution sale to effect a private sale 
with the judgment-debtor and the sale was adjourn- 
ed on condition that the petitioner deposited 
Rs. 2,000 to show his bona fides and that if the sale 
was not completed before the adjourned date this 
_amount would be forfeited, and the sale not having 

been effected, a Oourt sale was held, and the 
petitioner applied for refund of the amount deposit- 


Held, that the order of adjournment on condition 
that the amount would be forfeited was not illegal 
and even assuming it was irregular, as both parties 
had submitted to it, the petitioner was not entitled 
to claim the money back. Abdul Wahab Saheb v. 
Rokia Bibi (1), Ledgard v. Bull (2) and Tuljaram 
Rao v. Gopala Aiyar (3), referred to. 

Held, further that the petitioner was also estop- 
ped from seeking to have the order set aside. 
Sadasiva Pillai v. Ramalinga Pillai (4), Kodoth, 
Ambu Nair v KeluNair (5) and Somasundaram 
Chetty v. Subramaniam Chetty (6), referred to. 


O. R. P. under s. 115 of Act V of 1908 
and s. 107 of the Government ‘of India Act, 
praying the High Court to revise the order 
of the District Court of East Tanjore at 
Negapatam, dated July 30, 1931, and made 
in E. A. Nos. 127 and 128 of 1931 respectively 
in O. S. No. 20 of 1929. 


Mr. S. Thiyogaraja lyer, for the Petitioner, 
Messrs. K. S. Rajagopala Ayyengar and 
R. V. Raghavachariar, for the Respondents. 
Judgment.—The petitioner obtained a de- 
cree in O. 8. No. 20 of 1929 on the file of the 
East Tanjore District Court and in execution 
thereof brought the properties of- the judg- 
ment-debtor to sale. The sale was fixéd 
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for January 9, 1931 and at the request of 
the judgment-debtor was adjourned to 
January 30, 1931, to enable him to arrange 
for a private sale, It was further adjourned 
on that date at the request. of the judg- 
ment-debtor to February 6, 1931, on which 
date a third party who was present, the 
lst respondent, namely, Chinnasami Than- 
jirayar, presented an application purport- 
ing to be under O. XXI, r. 69, Oivil Pro- 


cedure Code, asking for an adjournment on. 


the ground that he was prepared to purchase 
and an order was passed on this. ‘Sale to 
go on from day to day till February 13, 
1931 by which time the proposed purchaser 
Chinnaswami Thanjirayar will pay into Court 
Rs. 2,000 to show his bona fides.” On the 
February. 13, an order was passed that- the 
sale was to go on from day to day -till the 
17th. On the 17th the following order was 
passed. “The sale adjourned to April 24, 
1941 to enable the judgment-debtor to 
effect private sale with a view to satisfy 
the creditor. If the sale isnot completed 
.by then, this amount of Rs. 2,000 will be 
forfeited. “The question of distribution will 
be considered later.” Just above this order 
there is a mote by the petition clerk: 
“Rs. 2,000 deposited to the credit of O. S. 
No. 20 of 1929.” It may be noticed that 
by that time there had been some appli- 
cation for rateable distribution put in by 
some decree-holders. On April 24, 1931 
the sale was adjourned for one day more, 
and on the 25th Thanjirayar put in another 
application asking for further adjournment 
of a month. His petition was rejected. 
The Court sale was proceeded with and 
the decree-holder bought the properties. 
Subsequently Thanjirayar presented E. A. 
No. 128 of 1931 forthe return of Rs. 2,000. 
The decree-holder had put in an applica- 
tion asking that the amount should be paid 
to himself and there was one other peti- 
tioner. who asked for rateables. The learned 
Judge who heard the petition was not the 
judge who had passed the order with 
Yespect to this Rs. 2,000. Nevertheless he 
held that the order of his predecessor was 
incompetent and passed an order to refund 
this Rs. 2,000 to the present lst respondent 
Thanjiaryar. Against that order the 
present, Civil Revision Petition has been 
filed. The-first ground taken is that the lst 
respondent cannot attack the order and 
that there was no application for review 
or revision, and if there was one it, could 
not be granted. The second ground taken 
is that having-had the benefit of the order he 
cannot now say that it should be set aside 
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particularly when the pərties cannot now 
be placed in.their orginal position, 
Unfortunately the 1st respondent is not 
represented before me either personally or 
by Pleader but the facts have been very 
fully set forth by the learned Advocate 
for the petitioner and I am of the 
opinion that the order must be set aside on 
both the grounds. As regards the first 
giound, there is no application for review, 
and if there were one, O. XLVII, r. 2 only 
empowers a Judge other than the- one who 
passed the order sought to be reviewed to 
review it on two grounds, namely, 
the discovery of such new and important 
matter on evidence as is referred to in 
O. XLVII, r. 1 or the existence of a clerical- 
or arithmetical mistake or error apparent ` 
on the face of the decree, Neither-of thése 
forms the ground for the present petition 
and 1 therefore hold on the first ground that 
the learned Judge had no power to review . 
the order of his predecessor which. had 
become final. J may, however, note some 
points in this connection. It is_ true that 
O. XXIr. 69, does not specifically empower 
anyone but a party to the proceedings to _ 
make an application for adjournment. Still:.” 
I am not clear that it forbids the Court 
to grant an adjournment on such an ap- 
plication. The rale is very general and 
says the Court may in its discretion ad- 
journ any sale hereunder to a specified 
day and hour, and so far as I can see, 
there is nothing to prevent the Court 
adjourning it on information which it has 
from a third party or even at the request ` 
of a third party. Nor am I satisfied, - as 
the lower Court seems to suppose, that the ~ 
Gourt has no power under r. 69 toimpose 
terms for an-adjournment, although the rule 
does not specifically say so; For instance 
with regard to r. 69 (2) itis a frequent con- 
dition where a sale is adjourned for more 
than 7 days at the request of the judg- 
ment-debtor that this should only be done 
if fresh proclamation is waived. Looking 
to the O. XVII r. (1) which governs the 
adjournment in suits, wealso find that it 
contains no express terms by which condi- 
tions can be imposed and yet the power 
of the Court to do so is frequently exercised 
and is never questioned. The learned 
Judge himself admits that on one reading 
of the order it would be competent,. and. 
that is if it be taken that Rs, 2,000 was 
deposited towards the decree amount. In 
dealing. with this question he has not 
quoted the last sentence of the order of the 
February 17, which seems tu make the 
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position clear. This order winds up thus 
“If the sale is not completed by then, this 
amount of Rs. 2,000 will be forfeited. The 
question of distribution will be considered 
later.” This last sentence following im- 
mediately on the order granting the ap- 
plication seems to show clearly that the 
distribution of the Rs. 2,000 towards the 
decree amount is going tobe considered. 
The order by saying that the sale is 
- adjourned to April 24, 1931, to enable the 
judgment-debtor to effect private sale shows 
that in fact the application by the lst 
respondent for adjournment was treated as 
an application by the judgment-debtor. 

As regards the alleged illegality of the 
order, the Court had power to deal with 
the petition for adjournment of the sale, 
and even if an irregular condition was 
imposed both the parties submitted to it 
and it was not challenged. Under these 
circumstances it is clear that the order 
must stand. Vide Abdul Wahab Saheb v. 
Rokia Bibi (1), Ledgard v. Bull (2) and 
Tuljaram Rao v. Gopala Aiyar (3). 

On the second branch of the argument, I 
agree that the Ist respondent is estopped 
by his conduct from seeking to get the 
order set aside. He took advantage of the 
stay granted on those conditions and he 
cannot now be heard to say that the con- 
dition was illegal. In this connection the 
Privy Council case in Sadasiva Pillai v. 
Ramalinga Pillai (4) Kodoth Ambu Nair 
‘Kelu Nair (5) and Somasundaram Chetty v. 
Subramaniam Chetty (6) may be referred to. 
Iam satisfied therefore that this part of 
the learned Judge’s order. must be set aside 
and the petition allowed with costs. ; 

With regard to the distribution of rate- 
ables, the learned District Judge only 
deals with it in the last paragraph. “I 
may add that I think it clear that if the 
Rs. 2,000 could be held by the Court, it 
would be an asset coming under s. 73 and 
liable to rateable distribution.” There are 
not, however, sufficient materials on the 


(1) 73 Ind. Oas. 903; A I R 1924 Mad, 406, 
(2)9 A 191; 131 A 134; 4 Sar. 741; 10 Ind. Jur. 


471 (P O) 
32M L J 434; (1917). MW N 


(3) 40 Ind, Oas, 611; 
234; 21 M L T 229, 

(4) 2 TA 219 at p. 232; 15B L R 3:3; 24 W R 193; 
3 Sar. 319; 3 Suther 190(P 0). 

(5) 143 Ind. Oas. 433; 56 M 737 at p. 743; Ind. 
Rul. (1933) P O 165; A I R1933P O 167; 37 OWN 
797; 35 Bom. L R 807; 57 OL J 454; (1933) M W N 
739; 65M LJ 103; 38 L W 29; 601A2661P O). 

_ (6) 99 Ind, Oas. 742; 25 L W 163 at p. 175; (1926) 
& 0 N 832; AIR1926 PO 136; 40 WNI 
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record in its present condition for me to 
pass final orders as regards distribution. 
In the result ©. R. P. No. 1655 is allowed 
and E: A. No. 128 of 1931 is dismissed 
with costs throughout. O. R. P. No. 1654 
is allowed with. costs except Vakil’s fee 
and E. A. No. 127 of 1931 is remanded to the 
lower Court for disposal according to law. 
Vakil’s fee-one set. Costs in O. R. P. 
Nos. 1654 and 1655 to be paid by the Ist 


respondent. < 
A. Appeals allowed. 


———— 


ALLAHABAD HIGH COURT 
FULL BENCH 
Second Civil Appeal No. 51 of 1933 
April 17, 1935 
NIAMAT-ULLAH, BENNET AND RAOHHPAL 
SINGA, JJ. 
BISHAN SARUP, MINOR THROUGH: 
BASANT RAM-— PLAINTIFE— ' 
APPELLANT 
s versus 1 
MUSA MAL AND OTHERS—DEFENDANTS 
— RESPONDENTS - 

Court Fees Act (VII of 1870), Seh. II, Art. 17 Gid, 
s 6—Plaint asking for declaration that certain sale 
deeds are void against plaintiff— Relief, whether comes 
under s. 42 or s. 39 .of Specific Relief Act—Court-fee 
payable — Specific Relief Act (I of 1877), ss. 39 
and 42, 

Per Full Bench (Bennet, J, dissenting).—W here 
a plaint is so worded as to disclose a suit falling 
either under s. 39 ors, 42, Specific Relief Act, it is 
not open to a Court to treat the suit as one: 
falling within the purview of s. 39 of the Specific 
Relief Act, if the plaintiff desires it to be construed 
asone under s. 42 of the Specific Relief Act. The 
plaintiff is at liberty to construe a suit as one under 
s. 42 of the Specific Relief Act. If ona perusal of the 
plaint the Court considers that it is one in which 
further relief should have been asked for, then it 
will refuse to grant a declaration. Sri Krishna 
anes v. Mahabir Prasad (6), followed. [p. 506, 
col. 2, : 

| Case-law discussed.; 

Where the plaintiff deliberately seeks the relief of 
declaration and further deliberately avoids claiming 
consequential relief, such as the cancellation of an 
instrument; the court-fee on the plaint and the 
memorandum of appeal in the lower Appellate 
Court should be Rs. 10 onlyin each Court under 
Art. 17 (iii), Sch. II of the Oourt Fees Act and not 
ad valorem court-fee on the value of the subject- 
matter. [ibid.] 

The plaintiff claimed the following relief, that “it 
may be declared that by virtue of the purchase made 
under the sale deed, dated October 24, 1931, in favour 
of defendant No. 1 and under the sale deed, dated 
October 21, 1931, in favour of defendant No.2, which 
are null and void and ineffectual as against the 
plaintiff and the joint family property, defendants 
Nos. 1 and 2 did not acquire any right to’ any part 
of the houses mentioned at the foot hereof"; . 

Held, (Per Full Bench) that the court-fees of Rs. 10 
for each relief was sufficient. 

Held, (per Bennet, J. dissentiente), that the plaint 
required ad valorem court-fee under Art, 1, Sch. I, 
Court Fees Act. Kalu Ram v. Babu Lal (4), followed, 
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Per Niamat-Ullah, J.—The relief that a certain sale 
is void against the plaintiff and does not affect his 
rights is not a relief of cancellation, but only a declara- 
tory relief. Moti Lal v. Karrabuldin (7), relied 
on. [p. 500, ool. 2.] Fo 

It 18 an unheard of procedure that the Court should 
force upon a plaintiff a frame of the suit which he 
is not willing to adopt. If the allegations contained 
in his plaint are such as to make it possible to hold 
that the suit is one fora declaration, the plaintiff is 
entitled to have it treated as such. If necessary, 
the Court should direct the plaintiff so to amend it as 
to leave no doubt that-the suit is one for declaration. 
After -a plaintiff has declared unequivocally, by 
amendment or otherwise, that he desires no more 
than a declaratory relief of the nature described in 
s. 42, Specific Relief Act, the Court must proceed on 
that footing for all purposes of the court-fee, leaving 
the plaintiffto take the consequences of his own 
action in deliberately instituting a declaratory suit 
where asuit for cancellation would have been more 
appropriate. If the question arises in the trial Court, 
the plaintiff is entitled to makeit clear by his plead- 
ings what the nature of his suit is. Ifthe question 
arises in aCourtof Appeal, the position is not 
different in cases of ambiguously worded plaints. 
Consideration of the frame of the suit for the pur- 
poses of court-fee and that for the purposes of deci- 
sion of the suit must be kept severely apart. If the 
plaintiff says that he deliberately limits his relief to 
declaration, no impediment should be thrown in his 
way for that purpose. When the Oourt comes to 
consider the merits of the case, it must pin down 
the plaintiff to his ` choice ; andif he has made an 
error in that respect, he must take the consequence, 
But in determining the court-fee payable, the Court 
should not allow its mind to be influenced by the 
consequences which might, in its opinion, follow from 
the plaintiff's action. Nor should the Court be in- 
fluenced by the consideration thatthe plaintiff is 
actuated by motivesof economy and is evading pay- 
ment of court-fee by not suing for cancellation and 
‘issuing only for a declaration. lt is perfectly legiti- 
mate for the plaintiff to avoid the payment of higher 
court-fee by so framing his suit as to diminish his 
liability in that respect. Section 6, Court Fees Act, 
cannot subject a plaintiff to liability to pay court- 
fee for a relief which he does not ask for. Ifhe 
claims both the reliefs of declaration and cancella- 
tion, as he may in certain cases, he must pay for both; 
but where, on the construction of his plaint in the 
light of his averment the Court comes to the con- 
clusion that the plaintiff claims a declaratory relief 
and not cancellation of an instrument, there is noth- 
ing in s. 6 which justifies a demand for two fees. 
{p. 501, cols, 1 & 2.] 


. 5.0. A. from the decision of the Addi- 
tional Subordinate Judge, Aligarh, dated 
August 31, 1932. 


Bennet, J.—(November 1, 1984).—This 


is a reference by the Taxing 
Officer to me as Taxing Judge under 
8 5 of the Court Fees Act. The 


reference embraces two matters: firstly, 
whether the court-fee paid on the 
memorandum of S. A. No. 51 of 1933 by 
the plaintiff-appellant is sufficient, ‘and 
secondly, whether the court-fee paid by 
the plaintiff in the trial Court and in the 
Lower Appellate Court is sufficient 
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Learned Counsel has argued that on the 
strength of a ruling of a Bench of this 
Court, of which I was a member, in 
Stamp Reference in S. A. No. 681 of 1932, 
order, dated February 23, 1934, reported 
in Mitthu Lal v. Chameli (l), the jurisdic- 
tion in regard to the alleged insufficiency 
of the court-fees in the lower Courts lies 
with a Bench under s. 12 (ii) of the 
Court Fees Act. I accept that view. The 
jurisdiction of the Taxing Officer to make 
a reference under s. 5 of the Court Fees: 
Act is in regard to the payment of the 
court-fee in the High Court. This section 
shows that the question relates only to 
this Court as the section uses the words 
“Any fee under this Chapter”. Chapter- 
II deals with fees in the High Courts 
and in the Oourt of Small Causes of 
Presidency Towns. It does not deal with 
the court-fee payable in other Courts 
and in the present case the suit was 
brought in the Court of a Munsif and 
the appeal was brought in the District ` 
Court. 


Now the question at issue is whether 
the fee should be that of a declaratory suit 
or an ad valorem court-fee. The plaint 
asked for the following relief: | 

“It may be declared that by virtue of the 
purchase made under the sale-deed, dated October 
24, 1931, in favour of defendant No, 1 and under 
the sale-deed, dated October 21, 1931, in favour’ of 
defendant No. 2, which are null and void and 
ineffectual as against the plaintif and the joint 
family property— defendants Nos. 1 and 2 did not 
acquire any right to any part of the houses men- 
tioned at the foot hereof. ” 


Learned Counsel: desired to rely on, a 
ruling of a Bench of this Court reported 
in Radha Krishna v. Ram Narain (2). 
That was a suit for cancellation of a 
compromise and decree. The plaintiff 
amended his plaint to the effect that 
there should be declaration that the 
petition of compromise and the decree 
were ineffectual against the plaintiff and 
he was not bound thereby. It was held 
that the plaint as amended was sufficiently 
stamped and that the suit was to obtain 
adeclaratory decree where no consequential 
relief was prayed, and, therefore, the suit 
fell under the Second Schedule of the 
Court Fees Act; Art. 17 (iii). - The present 
suit differs because the declaration is 
desired not in regard to a decree but in 
regard to a written instrument. The 


(1) 155 Ind, Cas. 800; L R 15 A 391 Rev; 18RD 


"316; 7 R A 989, 


(2) 131 Ind. Cas, 604; (1931) A L J 235; Ind, Rul. 
(1931) All. 412; A I R 1931 All. 369. a 
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present suit clearly comes’ under s. 39 of 
the Specific Relief Act which provides 
that f 

“any person against whom a written instrument 
is void or voidable...... may sue to have it 
adjudged void or voidable; and the Court may, 
jn its. discretion, so adjudge ‘it and order it to 
be delivered up and cancelled,” 


The section further provides that a 
-copy of the Courts judgment shall’ be 
sent to the Registering Officer and the 
fact of cancellation shall be noted on a 
copy of the instrument in the Sub-Registrar’s 
books. The granting of a decree, there- 
fore, under s. 39 of the Spevific Relief 
Act involves the consequential relief that 
the document is cancelled. On the other 
hand, a declaratory suit. in regard to a 
decree does not come under s. 39 and 
does not involve the same consequential 
relief. Learned Counsel was not able to 
_ produce any ruling showing that a suit 
under 8. 39 of the Specific Relief Act in 
regard to a-written instrament does not 
require an ad valorem court-fee. The 
contrary in fact has been held in Stamp 
Reference in S. A. No. 1612 of 1931, 
reportedin Akhlaqg Ahmad v. Karam Elahi 
(3), in which it was held that in a similar 
suit for a declaration to declare a sale 
deed void, Art. 17 (iii) of the Second 
Schedule of the Stamp Act did not apply 
and that Art. 1 did apply and the suit 
required an ‘ad valorem court-fee. There 
is also a Full Bench decisiun of this 
©ourt reported in. Kalu Ram v. Babu Lal 
(4). This lays down that where a suit is 
for the cancellation of an instrument 
under s. 39 of the Specific Relief Act, 
the relief is not a declaratory one. It 
falls neither under s. 7 (iv) (c) nor under 
Sch. II, Art. 17 (iii), but under Art. 1 
of the Second Schedule of the Stamp 
Act. This Full Bench settles the matter 
: finally. 


Accordingly I hold that the plaintiff- 


appellant must. pay an ad valorem court- 
fee in this Court within six weeks from 
this date. 
_. The matter in regard to the court-fees 
in the two lower Courts will be referred 
to a Bench of two?, Judges and I may be 
a. member of that Bench. : 

. Messrs. B. Malik. and Jagdish Swarup, 
for the Appellant. 

Mr, Muhammad. Ismail 


(Government 
Adyocate), for. the Crown. 2) 
(3) 153 Ind. Cas. 599; 7R A’ 530; (1935) A L J 133; 
A Ï R 1935 All, 207. ELAN 
(4) 139 Ind. Oas. 32; (1932) å L J 634; A IR 1932 
All, 485; Ind, Rul..(1932) All. 518; 54 A 812, 
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Judgment of the Full Bench. 

Niamat-Ullah, J.—The plaintiff paid 
a court-fee of Rs. 20 on two 
declaratory reliefs. The Stamp Reporter 
construed the reliefs as those for cancella- 
tion of instruments, on which ad valorem 
court-fee on the value of the subject- 
matter was ‘payable in- the lower Court, 
The case was laid for decision before a 
Division Bench, which referred two ques- 
tions for decision by a Full Bench. 

The reliefs in question were claimed by 
the plaintiff on the allegation that he 
and his brother Komal Jha formed 
a joint Hindu family owning, 
inter alia, two houses, that Komal Jha 
sold one of them by a deed, dated 
October 24, 1931, to the first defendant, and 
sold the other bya deed dated October 21, : 
1931, to the second defendant, that Komal 
Jha had no ‘right to execute the aforesaid 
gale-deeds, which are “null and void-and 
ineffectual’, that the plaintiff is in posses- 
sion of the houses in dispute and is 
entitled to have it declared that the 
purchasers (defendants Nos.1 and 2) did 
not acquire’ any ‘right to the houses in 
dispute by virtue of their respective 
purchases, which -are void against the 
plaintiff and the joint family. After these 
allegations, the plaintiff-proceeded to claim 
the following reliefs :— | 
- “It may ,be declared that by virtue of the 
purchase made under the sale-deed, dated October 
24, 1931, in favour of defendant No. 1, and under 
the sale-deed,. dated October 2}, 1931, in favour of 
defendant No. 2, which are null and void and 
ineffectual as against the plaintiff and the joint 
family property, defendants Nos. 1 and 2 did not 
acquire any right to any part of the houses 
mentioned at the foot hereof.” _ 


The plaintiff treated these reliefs as 
-of declaration, and -paid a court-fee of 


Rs. 20, i. e., Rs. 10 in respect of each relief. 


No question was raised in the lower 
Courts. Eventually the plaintiff's suit was 
dismissed on the merits. He appealed to this 
Court, where the question arose for the 
first time onthe report of the Stamp Re- 
poter as to whether the reliefs’ are those 
for cancellation of the two sale deeds refer- 
red to in the plaint. - ad 

A reference to s. 42, Specific Relief Act 
with its illustrations (to. which I shall 
advert later) will show that a plaintiff is 
entitled to sue for a declaration that a 
certain transfer, being void or-voidable 
at his option, does not affect his right in 
the property to which it relates. Section 39 
of that Act, on the other hand, provides 
that any person against whom a certain 
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instrument is void or voidable may sue 
to have it adjudged void or voidable, -and 
the Court may in its discretion so adjudge 
it and order it to be delivered up and 
cancelled. Section 40 of the same Act 
provides for partial cancellation of an 
instrument “where it is evidence of different 
rights or different obligations”. Seemingly 
the two sections overlap each other, and 
the same relief may be considered to be 
one for declaration or for concellation. 
“Declaring” and ‘‘adjudging” are express- 
ed by the same word in Urdu, namely, 
‘“istiqrar’, so that; where a plaintiff claims 
an ‘istiqrar’ that a document is void against 
him and against his interests, he can be 
understood to be claiming a declaration 
that the transfer evidenced by a certain 
deed is void and ineffectual against him 
and against his interest, He may also be 
understood’ss suing for the instiument 


being adjudged void against him, and 


therefore claiming the relief of cancellation. 
Asheldin Kalu Ram v. Babu Lal (4), it is 
not necessary for the plaintiff to ask for the 
document being delivered up and cancell- 
ed, which is for the Court to direct. In 
these circumstances, questions frequently 
crop up in this Court on office reports in 
cases in which declaratory suits were enter- 
tained in the lower Courts and disposed of 
as such, The Stamp Reporter maintains in 
all such cases that tho relief claimed by 
the plaintiff is one for cancellation, and 
he points to the relief claimed by the 
plaintiff as one amounting toa demand for 
the instrument being adjudged void. The 
plaintiff, on the other hand, protests against 
his suit being treated as one for cancella- 
tion, and lays stress on the fact that hs 
claims no more than a declaration that 
the transfer evidenced by a certain instru- 
ment, which is characterised as void or 
voidable, does not affect his interests. The 
present case is an instance in point. Lx 
facie, the relief as worded in the original 
plaint may be so rendered in English as 
to make it arguable that it is a relief of 
cancellation. As against this, it can be 
urged, with at least equally good reasons, 
that the plaintiff is claiming no more 
than a declaration of his righ; to the pro- 


perty conveyed by the sale-deeds, wh eh ` 


are characterised as void anl not affecting 


his rights. In this state of the matter, the - 


Division Banch, before which ths case was 
originally laid, referred the following two 
questions for decision by a Full Banch:— 


(1) Where a plaint is so worded-as to- 


disclose a suit falling either under s, 39 or 
156~—63 & 64 
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s. 42, Specific Relief Act, is it open to a 
Court to treat the suit as one falling within 
the purview of s. 39, Specific Relief Acs, 
if the plaintiff desires it to be construed as 
one under s. 42, Specific Relief Act? ani 
(2) Whether the court-fee payable on the 


plaint andthe memorandum of appealin’ 


the lower Appellate Court in this cass 
should be ad valorem on the value ofthe 
subject-matter, or Rs. 10 only un der Artic’e 
17 (iii), Sch. II, Court Fees Act? 

The answer to the first question wiil 
largely depend upon the scope of s. 42, 
Specific Relief Act. Does that section per- 
mit a suit for a declaration that the plaintiff 
has aright toacertain property which is 
not affected by the transfer evidenced by 
a certain instrument?. If it does and ths 
plaint in a given case, read as a whole, can 
be construed as a claim for a declaration 
of that kind, there can be noreason why 
the plaintiff's desire to have it treated as 
a suit for declaration and not as one for 
cancellation should not be given effect to. 

Ths Court Fees Act, which was passel 
in 1870, does not make any specific provis 
sion in respect of a suit for cancellation, 
Section 7 (iv) (c) provides for a suit: “to 
obtain a declaratory decree or order whera 
consequential reliefis prayed.” Schedule 
Il, Art. 17, provides a fixed fee of Rs. 10 
for a suit “to obtaina declaratory decree 
where no consequential relief is prayed.” 
The Specific Relief Act was passed 7 years 
after the Court Fees Act, and statutory 
provision was made for the first time in 
respect of suits for cancellation (ss, 39 and 
from suits for declara- 
tion (s. 42). Before the passing of tke 
Specific Relief Act, a suit for cancella- 


tion was treated by this and other 
High Courts as one for- a declaratory 
relief, where consequential relief was 


prayed, so that court-fee was payable 
on the value put by the plaintif on the: 
relief sought by him: See the cases noted 
in Karam Khan v. Dary1t Singh (5), in 


‘which it wis held forthe first time by a 


Full Bench of five Judges that the relief 
of cancellation of an in3trument, con- 
templated by s. 39, Spacific Relief Ac;, 
was in the nature of a relief for a deslaia- 
tory decree, in which no consequential 
relief was cla'm:d. This view does no; 
appear to have bee. questioned till conpar- 
atively recently, when anotler Full Berch 
of five Judges considered the questien in 
Kalu Ram v. Babu Lal (4), in which the 
plaintiff sued for cancellation of a decree 
(5) 5 A- 381,; ; 


Den eae > tye Taty ee tia cast a ef 
48s - oo. +, E BISHAN ŠaĝoP v. mesa mar (ALL) . JA5610 
passed on he basis” of a compromise `- Be to ask i a definite relief for the canela | 
in it. br MAC ed: 01a decree or for the setting aside o; at decree , 
ID ae brought n3 a pn a ‘in addition to a-declaration, that the decree is not | 
OXLECULE, y a member or a join mou - binding upon him, he ia professedly asking for: : 
family of which, the plaintiff was a mem- something more than a mere. declaratory decree = 

e „ber. The question was whether the suit At the stage at ‘which..the question -of court-fee 
" should be considered to be one for a simple ‘arises, it is immaterial to consider whether such a _ 

declaratory relief or for a declaratory relief relief is superfluous, redundant ‘or useless, or even 


5 i A . -impossiblé to be granted. Obviously, he has asked 5 
‘witha :consequential relief. It was held: :for more; and so-long as he does not amend ‘his `: 


that. ° we 7 ; | . plaint and abandon this relief, he can be called `; 
“Where a suit-isfor the cancellation of an instru- .uponto pay court-fee for the relief asked for." 


ment under -the’ provisions of s. 39 of ‘the Bpecife In the case noted last the relief of can- 
Benet iat, the au 7. an io) declaratory. Sch, 11, “Cellation of decree had heen asked for, and’ , 


Art. 17 (iti), but under’the residuary Article :the learned Judges, therefore, treated, it- 
Sch. I, Art. 1, of the Court Fees Act,” „as: a sujt for a declaration that. the decree, . 


hat‘thé cancellation of the compromise, preliminary B AN, ; se ae ay 
deGree and the final decree are not ‘distinct subjects’ preference to Karam Khan v. Daryai Singh; 


within the meaning of s. 17, but in réality only óne- (5), and; tor hold that -where a: plaintiff ex:,,. 
subject.” TA ate wé pressly claims; the relief of cancellation such .;: 

Jt, should be noted that in that case, “as, is.contemplated by s. 39, Specific Reliel.. 
there was, no ambiguity „and there was: no - Act, the suit isnot one for a declaratory, 
question whether the suit was for cancella- - relief with..or; without, consequential relief: 
tion ..-or-:,for declaration. . The plaintiff -and that- the relief - of cancellation is: . 


g 
which provides for ad valorem court-fee “was void. and not binding on the plaintiff, = 
onthe value of the.,subject-matter. The jon which a court-fee of Rs. 10, was con- 
Sere readen to hold ia ; „sidered to be sufficient under Art. 17°; 

“That the court-fee,in respect of the prayer for ` (rip : aes 
anicellation’ of the decree is payablé under Sch: J, ; (tit) , Sch, 1, Court Fees Act. . 7 
Art.“ 1;-on the valtie of tlie deċree: ?As the compros : h 4 sh z 3 
mise has; merged in the preliminary. decree, and... In this state of authorities Tam bound -; 
he. latter has merged in the final decree,.we consider :: to-follow the later. Full Bench rulings .in- + 


<. 


intended to claim, and. expressly claimed, „itself a. substantial reliefon which ad , 
for cancellation of a decree but maintained, : valorem court-fee under Art. 1, Sch. 1, is - 
on. the authority of Karam Khan v.-Daryai payable. I, however, fing nothing in these . 
Singh (5) that for purposes of court-fees, all cases iwhich justifies the -viewthat though . 
suits for cancellation are ‘suits for declara- the -plaintiff: does not expressly; claim the ; 
tion, sin, which no consequential. relief .is- relief -of cancellation butra mere ‘istiqrar’: ` 
claimed. It should also. be observed that ;(declaration- or. adjudication), an-alienation. : 
a :decree was, treated. as: an- instrument, - evidenced by an instrument- is void against , 
within the meaning of 8. 39, Specific Relief him and does not -affect, his interests the 
Act. The question was not prominently :relief claimed by-him must: be ‘construed: 
raised, and it is difficult tosay what the ag. one-for cancellation despite’ nis empha- :; 
decision of the'Court would ,have.been if ‘tie disclaimer.’ =. > 4; E 


kon 


e 4 ih | 


it. had, been argued that .a decree could’; It. was argued by the learned- Govern. ` 


' 


not be an instrument within the- meaning . ment Advocate that -if.the plaintiff makes: 
of, that section, This question was sub- „a specific reference: to an instrument. in. - 
sequently „raised in another Fall, Bench. ,the relief paragraph of-:his~plaint charaes.; 
ease, Sri Krishna Chandra v. Mahabir ;terising it as void‘or--voidable and asks’: 
Prasad (6), in -which-it was held that, where, for.a declaration that it- is. not. binding; | 
the plaintiff merely asks fora declaration-.. upan him he must be taken to be claiming: : 
that the previous decree is not; intany-~ the ‘relief ofz:,;canceJlation. under’ s. -39,. 
way, -binding on him and is altogether void.,, Speciĝg- Relief. Act,-inasmuch as hevir- - 
and inéffectual, the suit was one for dee- tually. asks- for thé document being, ads: 
laratory relief only,and fell under Art,17 judged void which isthe only claim which ; 
(iit),.of the Second Schedule- of the Court. he need make in azsuit for cancellation. If. - 
Fees Act,. and the. court-fee of Rs. 10 was _ is. pointed out that it -isthe Court -which ; 
sufficient. It was observed that . > zc.: : is; given the discretion to order that the: 
: roe OF 6 grates E a anan oe . instrument -be “delivered up andi canhcel-i 
ng; Decause a sul O avol es not Etric a we . 7 M +c | `. 
under 9839 of "tHe, Specific “Relief. Act. Strictly ` 1d” whether the plaintiff asks: for it or, 
speaking, it would noi even fall within the scope of . NOt... Reliance is . placed on the case. of, 
8. 42 of the. Specific Relief: Acte Where the plaintif . Kalu Ram v. Bebu Lal(4), wherein it was 
(8) 149 Ind. Cas, 198; (1933)'A L J 673;,A ‘rR Okserved in reference to the'tezms of s. 39,. 
All, 488; 55 A 791; 6 R A 866 (F B), Specific Relief Act, and the illustrations 


> 
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appended to it that : 


“the relief is available even to persons othe? than 
parties to an instrument and in respect of both: 
void and voidable instruments. It is equally clear 
that a plaintiff need only ‘ask for the instrument to 
be adjudged void or voidable and need rot in 
express terme ask forit to be delivered up and 
cancelled. Even though no relief of cancellation is 
asked for, a Court may grant cancellation also.. 
But this doea not prevent a plaintiff from also 
asking in express termsa relief for its being de- 
livered‘up and cancelled, if he feels that having” 
it merely adjudged void or voidable would not 
be adequate for his purpose.” l 28 
-I fully accept the correctness of this- 
view.. The learned Judges did not’ -lay- 
down that even where a plaintiff ex pres-. 
sly states that he does not claim cancella- 
tion but only a declaratory relief contem- 
plated. by -s. 42, Specific Relief Act, the; 
Court should nevertheless treat the suit as, 
one for cancellation: and compel the, 
plaintiff to pay enhanced court-fee. The: 
learned Judges further observed that: © : 
“A relief to hare a registered instrument ad- 


judged void or voidable with the possible“ result’ 
of its being - delivered up and- cancelled,’ anë’ 
copy of the decree being sent to the Registration. 
Office for a ‘note 1o be made'by the Registering Officer’ 
in his books is much more than a mere declaratory, 
relief. It is undoubtedly. a substantial relief of a 
nature. diflering from a declaratoryone.” “< 

_-tt is arguedthat, where a plaintiff asks, 
for adeclaration that an instrument is- 
void and does not affect his interests, the, 
Court may-adjudge the. instrument to be. 
void and order.it to be délivered up and’ 
cancelled ard thatin.so faras there isa 
possibility of such a result, thésuit should. 
Ke treated asoné for cancellation, as laid 
down in the dictum last quoted. I am. 
unable to accept this contention becaise. 
if the plaintiff makes ib cléar in the plaint. 
or, subsequently by an amendment or by. 
a statément in the nature of pleadings that. 
his suitisnot one under s. 39 but under 
S, 12,. there is no possibility ‘of-'the Court! 
ordering. the instrument to be. delivered’ 
up and-cancelled -under- s. 39, which is 
not ex hypothesi relied on, I may note. 
that inthe case before the Full Bench: 
the. plaintiff had expressly. claimed the 
relief of cancellation of a:decree, ‘and any 
obsérvations therein made in. reference to’ 
Cases in which the relief of cancellation’ 
is not expressly claimed are’ in the nature 
of obiter dicta and not binding; but I am. 
prepared to accept even such dicia, as, in, 
my-opinion it wasfarfrom the intention 
of the learned- Judges to hold that it was 
open tothe Court totreat 8. suib _,88. one. 
utider 8.39, though in form it “could be 
one under s, 42; and thotgh the: plaintiff, 
maintains and desires that his suitshould 


i 
c 
a 
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be treated as ‘one. for. declaration under: 
s. 42, Specific Relief Act. > c, 47.7. * 
The learned Government Advocate seem- ; 
ed to suggest that s.42, Specific Relief. 
Act merely contemplates cases in which ‘a, 
declaration of a right to property, or to any. 
legal character isclaimed without reference, 
being made to any instrument and” that if, 
a document is specifically referred to “in . 
relation tothe plaintiff's right which he’ 
seeks to be declared,’ the suit coéasea to be. 
one fora declaration and becomes one fort ` 
cancellation of the instrument. This view. 
of s. 42is refuted by the illustrations ap“ 
pended toit and is otherwise incorrect, A 
person’s right may depend upon the ` vali- 
dity or invalidity of à deed affecting them, 
and it may be impossible to . declare his: 
the: 
validity of such deed. ` Illustration < (c) to’ 
s. 42, permits a suit for declaration. that ay 
certain covenant is void’ for uncertainty... 
The covenant,’ assuming‘it to be in writing, 
must be referred toin. order ‘to declate, 
that. itis void, Similarly,” illustration (d). 
permits a suit for a declaration that an: 


‘alienation made by the holder.-of a. Jite- 
‘interest -is vojd against 4 reversioner. “Tha. 


deed by which the alienation’ was made,’ 
must.of necessity be referred’ to in giant: - 
ing the declaration. In this ‘connection? 
8, 40 of’ the Specific ` Reljef? Act: which: 
provides for partial cancellation, haó- 8. 
material bearing. If the argument abava- 
referred: to is corréct, the ‘declaration. 
amounts to a’ partial cancellation of tha: 
instrument. by which.the property is alis” 
enated. .The declaration which. the Court, 
can grant in such a case, is-that the deed: 
is void, except as regards the life-interest 
of the alienor. If the ` argument’ noted: 
above is correct, the relief: --amounts ‘fo A. 
partial cancellation of the deed and {o that, 
extent the suit is not one for declaration. 
The same is the case with illustration (e) 
Illustration (f) permits a suit for a ‘de-: 
claration that an adoption is: invalid, Lf. 
the adoption is evidenced: by ‘a registered: 
instrument, ‘such. a suit—if the argument. 
in question is correct - wili be one for cane’ 
cellation’ and’. cease to -be a` suit 
for. declaration. I ‘am clearly of “opinion. 
that it is permissible for a“ plaintiff to: 
obtain a declaration ‘under s. 42, Specific’ 
Relief Act that a certain instrument is void: 
against. him and dogs not affect his- rights. ~- 
- It seemsto me clear that the copé of, 
8.39, Specific’ Relief .Act, is distinct from, 
that ofa suit unders.. 42.-of that “Act, If 
the plaintiff desires the cancellation ‘of an? 
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instrument heasksfor its complete an- 
nulment, and if the Court grants such 
relief, the instrument ceases tobe asub- 
sisting deed. It is delivered up and can- 
‘celled. A note is to bemade in the Regis- 
aration Office that it has been annulled. 
When a deed is cancelled, everything 
which is done by the executant thereof is 
undone by the Court. For all practical 
purpcses the contents of the deed wholly 
orin pait are, soto say, effaced. If the 
plaintiff seeks such a.relief, the suit is one 
under s. 39, Specific Relief Act. But the 
plaintiff may not be advised to seek a relief 
of such adrastic character, and it may be 
enough for his purposes to seek the relief 
of a limited. nature described in s. 42. 
The object of such a relief isto obtain a 
recognition of the plaintiff's right to pro- 
perty, and the void or voidable character 
of an instrument comes under considera- 
tion incidentally for determining the 
plaintifi’s right. In taking such a course 
the plaintiff foregoes all the advantages 
conferred by the reliéfof cancellation and 
subjects himself to. certain limitations 
imposed bys. 42. It should be noted that 
8.59, Specific Relief Act, does not in terms 
provide that, where a plaintiff is able to 
claim a further relief, the Court shall not 
grant the adjudication claimed by him. 
Cases are easily concéivable in which a 
plaintiff may claim a relief of cancellation 
and may not claim any other relief, though 
he may be able todo so, Section 39, does 
mot expressly provide, as is done by s. 42, 
that his suit should, on that account, be 
dismiseed. A plaintiff may obtain the 
cancellation of an instrument which he 
establishes to be ‘forged, and may not 
claim any relief of injunction restraining 
the defendant from enforcing his supposed 
rights thereunder. Of course ‘the relief 
being discretionary, the Court may not 
grant the relief of cancellation in the cir- 
cumstances of a given case, If may also 
be that a plaintiff cmitting io claim a 
further relief may be subsequently barred 
by O. IJ, r. 2, Civil Procedure Code, There 
are, however, matters beoynd ihe purview of 
s. 39, which itself does notcompel a plaint- 
ifftoseek a further relief. On the other 
hand, e. 42, Specific Relief Act, entitles 
a plaintiff to ask dor a comparatively 
limited relief, namely, that an instrument 
is void against himand does not affect his 
interests. Such a relief, if granted, has not 
the effect of completely annulling the 
document wholly or in part. The plaintiff 


merely. safeguards his rights, The instru- 
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ment will subsist and be effective for all 
purposes other than those declared by the 
decree. Incertain cases, besides claiming 
a declaratory relief, the plaintiff is in a 
position to claim also the relief of can- 
cellation or the setting aside of a deed. In 
such cases, the suit may be liable to be 
dismissed. : 

That the relief that a certain sale is void 
against the plaintiff and does not affect 
his rights is not a relief of cancellation, 
but only a declaratory relief has been- 
held by their Lordships of the Privy 
Council in Moti Lal v. Karrabuldin (7), 
where their Lordships observed as follows : 

“Thenthe learned Judge holds that the suit is 
barred by Art. 190f the Limitation Act, because it 
is, or ought to be, one to set aside the sale of 
October 22, 1884, But the suit is founded 
on the fact that prior to that sale a valid sale 
of the same interests had been made to Masih 
and that Moti took nothing because nothing 
was left to pass to him. The sale is not set aside 
but is found not fo affect the rights of the plaintiff 
derived’ from Masih. The sale does not purport to 
pass the rights of Masih or of the plaintiff, but 
those of the mortgagee Agha and the mortgagors 
Yusuf-and Nasim, against whom Masih established 
his prior rights. Between setting aside a sale and 


holding that the plaintiff's rights are not affected by 
it there is a wide difference,” 

In this passage their Lordships have 
clearly brought out the essential distinction 
between the cancellation cr setting aside of 
a sale and the declaration that it does not 
affect the plaintiffs interests. Where the 
relief of declarationis granted, the sale is 
not set aside. It may or may not convey 
the interests of the person making it. If 
the person making it has no interest to 
transfer, no interest is conveyed to the 
transferee. All that the plaintiff prays for, 
and the Court declares, is that the plaint- 
iff's interest is not thereby conveyed, or 
in any way,affected. Applying this dictum 
to the case before us, the plaintiff merely 
seeks a declaration that the deeds im- 
pugned by him do ‘not convey or affect 
the interest of the plaintiff or the joint 
family, of which he is a member. He does, 
not go further and ask the Court to annul, 
the deed. It is still open to the transferee to 
rely upon it against the executant thereof 
for a personal relief against him. 

Where a plaint is not ambiguous or 
equivocal and the plaintiff expressly claims 
the relief of cancellation cf an instrument, 
or on a proper construction of the plaint as 
a whole, the Court arrives at a conclusion 
that the suit is one for cancellation, and the 
plaintiff sticks to the allegation contained 

(7) 25 0.179 at p 186; 24 IA 170; 1,0 W N 639; 7, 
Sar, 222(P 0). f 
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therein, no question can arise and couri- 
fee for cancellation must be paid. Such 
was the case in Akhlag Ahmad v. Karam 
Elahi (3, decided by a Division Bench of 
which I was a member. I adhere to the 
view taken by me in that case. 

Tt seems io me to bean unheard of prc- 
cedure that the Court should force upor a 
plaintiff a frame of the suit which he is not 
willing to adopt. If the allegations con- 
tained in his plaint are such asto make it 
possible to hold that the suit is one for a 
declaration, the plaintiffis entitled to have 
it treated as such. If necessary, the Court 
should direct the plaintiff so to amend it 
as toleave no doubt that the suit is one 
for declaration. After a plaintiff has declar- 
ed unequivocally, by amendment or other- 
wise, that he desires no more than a declara- 
tory relief of the nature described in s. 42, 
the Court must proceed on that footing 
for all purposes of the court-fee, leaving 
the plaintiff to take the consequences of 
his own action in deliberately instituting a 
declaratory suit where a suit for cancélla- 
tion would have been more appropriate. 
If the question arises in the trial Court, 
the plaintiff is entitled to make it clear by 
his pleadings what the nature of his suit 
is. If the question arises ina Court of 
Appeal, the position is not different-in cases 
of ambiguously worded plaints. Oonsidera- 
tion of the frame of the suit for the pur- 
poses of court-fee and that for the purposes 
of decision of the suit must be’ kept severely 
apart. Ifthe plaintiff says that he delibe- 
rately limits his relief to declaration, no 
impediment should be thrown in-his way 
for that purpose. When the Court comes to 
consider the merits of the case, it must pin 
down the plaintiff to his choice; and if he 
has made an error in that respect, he 
must take the consequences. But in 
determining the court-fee payable, the 
Court should not allowits mind to be in- 
fluenced by the consequences which might, 
in its opinion, follow from the plaintiffs 
action. Nor should the Court be influenced 
by the consideration that the plaintiff is 
actuated by motives. of economy and is 
evading payment of court-fee by not suing 
for cancellation and suing only for a 
declaration. Itis perfectly legitimate for 
the plaintiff to avoid the payment of 
higher court-fee by so framing his suit as 
to diminish his liabilitv in that respect. 

Section 6, Court Fees Act, cannot, in my 
opinion, subject a plaintiff to liability to 
pay court-fee for a relief which he does not 
ask for. If he claims both the reliefs of 
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declaration and cancéllation as’ he ,thay-in 
certain cases, he must pay for both; but 
where, on the construction of his plaint in 
the light of his averment, the Court comes 
to the conclusion that the plaintiff claims a 
declaratory relief and not cancellation ‘of 
an instrument, there is nothing in s. 6, 


‘which justifies a demand for two fees. 


I have already referred to the substance 
of the plaintiff's claim as laid in the plaint, 
and tc my mind it is, at least possible to 
construe it as a ‘suit for declaration. In 
answering the second question I shall have 
the occasion to go further and hold that 
it is a suit for declaration; but in answer- 
ing the first, I content myself with holding 
that it is, at least, consistent with the 
hypothesis that it isa suit for declaration. 
The plaintiff's Counsel stated before us that 
his suit is one for declaration and should 
be treated as such, and that he will take 
all the consequences resulting from that 
frame of the suit. lt was treated as a suit. 
for declaration in both the Courts below. 
In these circumstances, in my opinion, it 
is not open tous to treat the suit as one 
for cancellation—a relief which the plaintiff 
disclaims. This view is supported by a 
number of decisions of this Court. In 
Radha Krishna v. Ram Narain (2), decided 
by a Bench of which King, J, was a 
member, the same’ view was taken. It 
should be noticed that in Kalu Ram's case 
(4), the judgment of the Full Bench case 
was delivered by King, J. In Brij Gopal 
v. Suraj Karan (8), decided by a Division 
Bench of this Court of which-my brother 
Bennet was a member, it was held that, 
for the purposes of determination of the 
court-fee, atual relief asked for should 
be lcoked into, and it is entirely besides the 
consideration of the Court whether the 
suit is likely or not to fail because the 
plaintiff did not ask for a consequential 
relief. In Lakshmi Narain Rai v, Dip 
Narain Rai (9), observations to the same 
effect were made. It was a case of a 
decree; but the actual decision did not 
rest on that ground. In Abdul Samad 
Khan v. Anjuman Islamia, Gorakhpur (10), 
decided by a Bench of this Court of which 
my brother Rachhpal Singh and myself 
were the members, the same view was 
taken. 

My view finds support from the latest 

(8) 141 Ind. Ces 112; (1932) A L J 466; AIR 1932 


All. 560; Ind. Rul. (1933) All. 45. i 
(9) 148 Ind, Cas. 152; (1933) AL J 311: A I R1933 


All. 350; 55 A 274,6RA 650. 
(40) 149 Ind Cas. 802; (1933).A L J 1537; A I R1934 


All, 156;6R A 978 ; 


y 


a 
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Mahabir- Prasad (6). The learned Chief 


- -Justice,who-delivered the judgment of the 


= 


+. 
oy 


‘did not intend to lay down that where the plaintif 


ce 


wv 


“eourt-fee on 


-Full Bench, observed as follows:— 
“ Obviously the Full Bench [Kalu Ram's case (4), 


deliberately omits to claim a consequéntial relief 


‘and contents himeelf-with claiming a mere declara-~ 


tory ‘decree, the Court can call upon him to pay the 
the “consequential relief, which he 
‘should have claimed although he has omitted to do’ 


w -E0, What was held was that.if the plaintiff does not” 


£ 


-ask for a mere declaratory decree, but also asks for a` 


-reliėf which he calls -conseqtential’ relief, the mere 


«fact that he calls it so would not prevent the Court 


; from demanding full court-fee, if in reality the 
_ additional. relief claimed was a substantial. relief 


< 


“and not a mere consequential relief; we do not- think -- 


‘that the observation- was intended. to go . further. 


than. this,” ; _- 


st 


~ 


= right construction of the plaint, which should - 


‘ 
i 


> 


Eos 


` joint. family, of which he is a member. - 


_ Forthe reasons stated above, I answer- 
the first question inthe negative and hold- 
‘that it is not open tothe: Court to treat. 
the suit as one for cancellation contrary to 
the assertion of the plaintiff which -is not 
inconsistent with the substance of the 
plaint: - - 

-The second question depends upon the- 


be considered-as -a whole. In wy ‘opinion, , 
the -relief claimed: by the -plaintiff is’ a 
‘declaration of his right to the -property 
transferred by the third defendant, and . 


that the transfers evidenced by the: sale- - 


‘deeds executed by: the-latter did not affect - 
the plaintiff's rights or the’ rights of the - 


The plaintiff intended to claim a relief of 


\RISHAN SARE V. MUSA-MAL (ALL) 
‘Full-Benck case, Sri Krishna Chandra’ v.- 


«declaration and no more, and he expressed - 
“his intentidn in words which: did not take. 


< the case out of- the category of declaratory 
~~guits. -He.could not avoid reference to the 
~-sale-deeds in asking for -the declaration of 
` his right, dnd-a mere reference to the sale- 
“ deeds cannot make the suit otherwise than 
: one for declaration. 
> red to the illustrations to s. 42, which 


‘-elearly -contemplate a relief couched in- 


‘-terms employed by the plaintiff in this 
- case. Ifthe plaintiff had made no refer- 
| ence to the “‘sale-deeds” in the relief para- 
-~ graph of the plaint and had mentioned only 
< the “sales” which are detailed in the body 
“of the plaint, there would have been no 
- substantial -difference: It cannot be the 


“law that, if the plaintiff avoids- a reference 


_ tothe deedin the last paragraph of the 
` plaint but attacks it in the earlier parts of 
~ it, the-suit is one for declaration, otherwise 
4 it is a suit for cancellation. If such be the 
‘law, it can be very. easily circumvented. 
:.The. plaintiff can make every necessary 

allegation im the earlier paragraph of .the 


I have already refer- - 
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plaint and so word the reliefs- £s, to avoid 
pointed reference to ihe deed itself,- I 
hold that the court-fee of Rs. 10, for each of 
the two reliefe claimed by the plaintiff was 
sufficient under. Art. 17 (iti), Sch. TI, 
Court Fees Act, and that ad valorem court- 
fee on the value of the subject-matter is 
not the proper court-fee. Nena 

Rachhpal Singh, J.—The two ques- 
tions which are referred to the Full Bench 
aré :— ~ . - 

“|, Wherea plaint is so worded as to disclose a 
suit falling either under 8. 39 or s.-42, Specific 
Relief Act, is it open to a Court to treat. the suit’ as 
one falling within the purview of s. 39, Specific 
Relief Act, if the plaintiff desires it to be construed 
as one under-s. 42 of the Specific Relief Act? 

2, Whether the court-fee payable on the plaint 


‘and the memorandum of appeal in the lower Ap- 


pellate Court in this- case. should be ad valorem 
on the value of the subject-matter, or Rs. 10 -only 
under Art. 17 (iii), Sch. 1I, Court Fees Act?” 

“In the opinion of the learned Judges 
who referred this case to a Full Bench, 
there appeared to be some divergence of 
opinion as regards the construction te be 
placed on the earlier Full Bench rulings 
in Kalu Ram v. Babu Lal (4) and Sri Kri- 


shna Chandra v. Mahabir Prasad (6) which 
- was indicated by the judgment in Ikhlaq 


Ahmad v. Karam Elahi (3). 

Seclion 7, sub-cl. (iv) (c) of the Court 
Fees Act enacts that in suits to obtain 
a declaratory decree or order where con- 
sequential relief is prayed, the court-fee 
shall be paid according to the amount 
at which the relief sought is valued in the 
plaint or memorandum of appeal, And 
for this purpose it is enjoined that in 
such a suit the plaintiff shall state ihe 
amount at which he values the relief 
sought. Article 17, cl. (iii), Sch. II, pres- 
cribes that a court-fee Rs. 10 shall be 
paidin suits which are instituted to obtain 


_a declaratory decree where no conse- 


quential relief is prayed for. 

Section 6 of the Court Fees Act enacts 
that, 

“Except in the Courts hereinbefore mentioned, 
no document of any of the kinds specified- -as 
chargeable in the First or Second Schedule.to this 
Act annexed shall be filed, exhibited or recorded 
in any Court of justice, or shall be received or 
furnished by any public officer, unless in respect 
of such document, there be paid a fee of an amount 
not less than that indicated by either of the 
said schedules as the proper fee for such docu- 
ment.” 


It will be seen that the section imposes 
a duty on Courts to see that no document 
which is chargeable with court-fee under 
the Schedules I and II of the Court Fees 
Act, is received or issued unless the 
requisite court-fee has been paid. 


“ Court Fees Act. 
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¿ Now when .a-plaint-in--which a declar- 
tory relief is asked for ig presented toa 
:Court, it has to decide whether the case 
‘18 onein which a plaintiff seeks to obtain 


“a decree or order where’’a ‘consequential - 
‘relief, is prayed’ or is the case one’ where -- 


.he seeks a mere declaratory decree with- - 
; out praying- for a consequential relief ? `° 
‘If the case appears to be “one in which: 
_ the consequential relief is prayed, then, 
- the court-fee payable will be. ad valorem + 
- on theamount-at which the relief sought _ 


“is valued-in: the plaint or memorandum i 


Of the appeal in accordance with the pro- 


«Visions of s. 7 sub-cl, (iz) z(e) of the” 
-QOn-the other hand where . 


the plaint or the memorandum cf appeal » 


, Shows ‘that the plaintiff seeks to obtain a 
; declaratory ~ decree with no consequential ~ 


“relief then the court-fee will be Rg. 10° 
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. substance and not merely to 


i with referenceto the provisions of- Art. 17, 
p ee of the Sch. JI, of . the Court Fees 
> Act. 
ae “When a plaint is presented toa Court 
. in which a declaratory relief is sought the 
; first thing which jt 
t the .court-fee paid is sufficient. In order 
: to decide this question the Court. must 
‘look. into the allegations made inthe. 
. plaint and for the purpose of deciding the: 


: question of sufficiency or otherwise. of the 
z court-fee- paid, it will be assumed that 
_ the allegations made in the 
- correct. The Court atthat stage is not. 


plaint are, 


entitled to go into the question of truth 


Tor „falsity. of the case set up by the“ 
: plaintiff, In Lakshmi Narain Rai vy. Dip . 


Narain Rai (8), a Bench of two learned; 
Judges of this Court observed that . i. 


“Question of court-fea must be decided oa the A 


-~ plaint and the decision is not affected by the: 


question whether the suit is maintainab 
8.42 uf the Specific eae 


r subsequently taken by. the. plaintiff to obtain an 
n siune don otherwise than by amendment of the” 
. plaint, i ` | 


"In Vénkáta Ramani Tyer v. Narayana- 


“swami Iyer, 87, Ind. Cas, 660 (11), it was re- 


~ marked that 


* plaintiff prays for because court-fees 


“The determination’ of the category to which a 
suit belongs must depend upon the- relief which the 
i 3 must be 
determined with reference to the prayer contained 
in the Plaint.’ The Oourt must ascertain what 
the plaintiff actually asks for in his plaint and 
must not speculate what may be the ulterior effect 


_, of his success,” 


It appears to me that ib is a well 


` settled rule of law now that Courts hava 


ample power to decide on averments in 
the plaint whether the remedy for con- 


(11) 87 Ind. Cas. 660; (1023) M W N 276; 48M L J 
gS UL W619; ATR 1925 Mad, 713° 


has to decide is whether - 


Relief Act or by any action.’ 
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sequential relief has. been sought. A 
plaint- may on: the face of it show that the 
plaintiff is only seeking to obtain--a.dee- 
laratory decree without asking -for-‘any 
consequential relief. But the ‘substance 
of the: plaint may demonstrate” that as..a 
niatter‘of fact he ‘is asking not.onlyifor 
a meré déclaration but’ for consequential 
relief as well. -The-Couré will look ‘to the 

; the form .pf 


It is now further well: settled that if the 
plaint shows thata plaintiff is asking 
not only for’& mere declaration ‘but also 
for a consequential relief, then, he mist 
pay ad valorem court-fee. In Kalu Ram 
v. Babu.: Lal (4) the-Full Bench made the 


the plaint.” .- 


following obssrvations :— aoa 
““The Court has to see what is the nature of the 
suit and of the reliefs claimed, ‘having regard to 
the provisions of s. 7 of the Court Fees Act, Ifa 
Bubstsntive relief is claimed though .clothed in the 
garb of a-declaratory decree with a consequential 


- relief, the Oourt ‘is entitled’ to see what is the real 


nature of ‘the relief and if satisfied that it tg nota 
mere Gonsequential relief, but .a substantive relief, 
it can demand the proper court-feo on that relief 
irrespective of the arbitrary valuation put’ by the 
plaintiff in the plaint on the ostensible consequential 


relief,” 


I have no doubt in my mind that a 
Court has ample power to decide, for the 
purpose of determining the court-fes to 
be paid, whether in substance a, plaint is 
one. in which 5 

l. a mero declaratory relief 
or 

2. declaratory relief combined with a 
consequential relief is claimed, or 
- 8; declaratory . relief . plus substantive 
relief is claimed. ae AA 

The next question which we have. to 


is claimel, 


‘consider ig whether a Oourt can insist that 


a plaintiff should frame his suit in such 
2 manner sa as to inslude a prayer for 
a consequential relief. On ths decision 
of this question would depend the answer 
to. be given to the first question referred 
to the Full Bench. bee Sie hee 

fa Deoki Koer v. Kedar Nath (12), Sir 
Lawrenca Jenkins, O. J., delivering the 
judgment of the Full Banch observed :— 

“Ib is acommon fashion to attempt an evasion 
of.court-fees by casting the prayers of the plaint 
into a declaratory shape. Where-the evasion 
is susseasful, it cannot be touched, but the devise 
does -not merit enciuragement or favour, . 

In Venkata Ramani Iyer v. Narayana- 
swami Iyer, 87 Ind. Cas. 650(11), the learned 
Judge of the Madras High Court held that 

“Whereas plaintiff is bound to ask -both for a 
declaration and the satting aside of a*documen, 


(12) 15. Ind. Oas 427; 3) O 704; 16 O WN 
833. o 


. 
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but’ prays merely for declaration, the suit must 
bə treated for purposes of court-fee as one fora 
declaration. It isnot for the Court to fay that the 
“ plaintiff should have framed his plaint differently 
and that if he had done so a higher court-fee 
would have been payable and that, therefore, the 
plaint before the Court should be treated as con- 
taining a prayer which it does not in truth con- 
fain. If a plaintiff contents himself with asking for 
8 declaration, where he ought to ask for a dec- 
laration and consequential relief, the suit is liable to 
be dismissed not by reason of the improper valuation 
ofthe suit, but because it infringes the provisions 
óf s. 42 of the Specific Relief Act.” 

In Pathuma Umma v. Aliyammakka- 
nath Moideen 110 Ind. Cas. 752 (13), a 
Bench of two learned Judges of the Madras 
High Court held that 

“In the case of an enactment for revenue pur- 
posea such as the Court Fees Act, it cannot be 
said that it is not open to parties to avail them- 


selves of any camouflage that the law allows 
or does not forbid for escaping liability for 
court-fees,” 


“In Ttkait Thakur Narayan Singh v. 
Nawab Saiyid Dildar Ali Khan, 80 Ind. 
Cas, 44 (14), a Bench of two learned 
Judges of the.Patna High Court decided 
thal:— 

“The question of court-fee must be decided on 
the plaint: and though it is open to the Court in 
the case of a suit for a declaration to say that 
the plaintiff has really asked for a consequential 
relief, though he-has tried to conceal it by 
casting the reliefs in a particular form, it is not 
open to the Court to say that the plaintiff should 
have asked for a consequential relief and should 
have paid the proper court-fee as in such a suit, 
the plaintitt is entitled to have the case made by 
him in the plaint tried by the Court, although he 
takes the risk that if it is subsequently found 
that he could have -asked for a Consequential re- 
lief, his suit is liable to be dismisged.” 

In Radha Krishna v. Ram Narain (2), 
a Bench of two learned Judges of this 

` Court held that ` 

“The queation of court-fee must be decided on 
the plaint and the decision is not affected by the 
question whether the suit is maintainable under 
8. 42 or by any action subsequently taken by the 
plaintiff to obtain an injunction otherwise than by 
amendment of the plaint," 

In Mohammad Ismail v. 
(15), it was held-that 

“The question of -court-fees- must be decided 
with reference to the plaint as it is and not as 
it ought to have been, If, having regard to the 
nature of his claim, plaintiff ought to have claimed 
coneequential relief and has not done £0, his suit 
might fail under the proviso to s, 42, Specific 
Relief Act; but the Court cannot say that the 
plaintiff should havé claimed consequential relief 
and not: having done so, he should be deemed to 
have claimed thé consequential relief and was 
therefore liable to pay an ad valorem court-fee on 
the consequential relief." 


(18)"110 Ind, Oas. 752; A I R 1928 Mad. 929. 
(14P£0 Ind. Oas. 544; 3 Pat. 915;6 P LT 191; AT 
R 1925 Pat, 210. 
~(15) 140 Ind. Oas. 191; (1932) A LJ 165; A IR 1932 
All, 316; Ind, Rul. (1932) All. 682. 
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In Akhlag Ahmad v. Karam Elahi (3), 
we find tke following observations:— 

“If a plaintiff deliberately prays for a mere 
declaration that an instrument is void and if the 
circumstances of the case are such that the docu- 
ment can be completely annulled, he is, at least, 
“able” to have the instrument adjudged void, 
which implies that a copy of the decree annulling 
it shall be cent to the Registration Office for a 
note to be made on the copy therein retained, so 
that anyone searching and inspecting the Registra- 
tion Office may at once find cut that the dccument, 
though subsisting at one time, was subsequently an- 
nulled. In such a case his suit may be dismissed, 
being barred by the proviso to s. 42, Specific 
Relief Act. But, for all purposes of court-fee, it 
is not open to a Court to say that the plaintiff 
must be taken to have done what he should have 
done, though he persists in saying that he does not 
sue for cancellation.” ' 

In Sri Krishna Chandra v. Mahabir 
Prasad (6), my Lord, the Chief Justice 
who delivered the judgment of the Full 
Bench, made the following observations:— 

“The learned Advocate for the respondents has 
relied strongly on a passage in Kalu Ram v. Babu 
Lal (4), at p. 680“ where it was remarked that if 
a substantive relief is claimed though clothed in the 
garb of a declaratory decree with a consequentia 
relief, the Court is entitled to see what is the 
real nature of the relief and is satisfied that it is 
not a mere consequential relief but a substantive 
relief, it can demand the proper court-fee on that 
relief, irrespective of the arbitrary valuation put 
by the plaintiff in the plaint on the ostensible 
consequential relief. Obviously, the Full Bench 
did not intend to lay down that where the plaintiff 
deliberately omits to claim a consequential relief 
acd contents himself with claiming a mere dec- 
laratory decree, the Court ,can call upon him to 
pay court-fees on the consequential relief, which 
he should have claimed although he has omitted 
to do so. What was held was that if the plaintiff 
does not ask for a mere declaratory decree but 
also asks for a relief which ke calis “ecneequen- 
tial” relief, the mere fact that he calle it so 
wculi not prevent the Court from demanding full 
court-fee, if in reality the additional relief claimed 
was a substantive relief and not a mere con- 
sequential relief. We do not think that the 
observation was intended to go further than this.” 

A perusal of the above-mentioned cases 
makes it abundantly clear that it is per- 
fectly open to a plaintiff to frame his 
suit in such a manner so as to avoid a 
prayer for a consequential relief. Section 42 
of the Specific Relief Act enacts that 

“Any person entitled to any legal character, or 
to any right as to any property, may institute a 
suit against any person denying, or interested to 
deny, his title to such character or right, and the 
Court may in its discretion make therein a dec- 
laration that he is so entitled, and the plaintiff 
need not in such suit ask for any further relief; 
provided that: no Court shall make any such dec- 
laration where the plaintiff, being able to seek fur- 
ther relief than a mere declaration of title, omits to 
do so." 

It appears to me that at the time’ when 


the question as regards the sufficiency or 
*Page of (1932) AL JJ. [Ed]: TT 
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otherwise of the court-fee paid arises, the 
Court is fully competent to find out as to 
whether or not any consequential relief has 
been claimed in reality. If it finds that 
consequential relief has been claimed then 
certainly the plaintiff will be liable for 
payment cf ad valorem court-fee. But if, 
on the other hand, the plaintiff deliberately 
takes care not to ask for a consequential 
relief then it is not the function of the 
Court to insist that the consequential re- 
lief should have been asked. Where con- 
sequential relief has been deliberately 
omitted, it would be wrong to say that a 
plaintiff should be deemed to have asked 
for that relief when he studiously refrains 
from asking it. It may be that later on 
the Court may come to the conclusion that 
it was a casein which a further relief than 
a mere declaration of title should have 
been asked. In that casethe penalty is 
provided for by the proviso of s. 42 of the 
Specific Relief Act which enacts that the 
Court may refuse to make a declaration. 
Whenever there is a case of this descrip- 
icn it is always open to the Court to 
throw out the suit on the ground that 
“further relief than a mere declaration of 
title should have been asked for.” A 
large number cf defective suits are in- 
stituted but there isno Jaw under which 
the duty of giving advice to a party in- 
stituting the suit has been imposed upon 
the Courts. A plaintiff putting forward 
a defective plaint dces so at his own risk. 
I think that the correct view is that when 
a plaint is filed, then what the Court has to 
see is whether it is a suit in which the 
plaintiff asks for a mere declaration with- 
out any consequential relief or whether he 
asks for a declaration with consequential 
relief. In the first case the Court cannot 
comrel the plaintiff to pay more than 
Rs. 10 even if it is of opinion that the 
suit is defective because no consequential 
yelief has been asked for. The Court is 
under the law bound to receive the plaint. 
The powers. of a Court not to receive 
documents are cCefined in s. 6 of the 
Court Fees Act. If a plaint deliberately 
avoids any reference to consequential relief 
then I donot see how having regard to the 
provisions (f s. 6 of the Court Fees Act 
the Court can refuse to admit the plaint. 
Under s. 6 of the Court Fees Act the 
Courts are enjoined among other things 
not to receive document insufficiently 
stamped. Whena plaint in a declaratory 
suit is presented the Ocurt has only to see 
whetber in substance the plaint is one oa 
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which an ad valorem court-fee has to be 
paid or only adutyof Rs. 10. The Court 
is under no obligation to insist on gvng 
advice to the plaintiff presenting the plaint 
that he should amend his plaint «> as to 
pray for a consequential relief. I further 
apprehend that the Court. has no power to 
do so. The power of Courts in the matter 
of the rejection of plaints are governed 
by the r. 11, O. VII of the Civil Procedure 
Code. If it appears that the plaintiff's 
valuation is fictitious it can compel him 
to make it correct,and on failure to do 
so, it can reject it. In considering the 
question of sufficiency or otherwise of the 
court-fee to be paid, the Court is to 
confine its attention strictly to the pro- 
visions of the Court Fees Act, and there is no 
ne to refer to the provisions of any other 
ct. 

_The important question for considera- 
tion is whether the two Full Bench rulings 
reported in Kalu Ram v. Babu Lal (4) and in 
Sri Krishna Chandra v. Mahabir Prasad (6) 
lay down a contrary proposition. In my 
opinion they do not. I will first take up 
the Full Bench ruling in Kalu Ram v. 
Babu Lal (4). That was a suit in which 
there was a clear prayer for the cancella- 
hra of an instrument and for the cancella- 
ion of a compremise and decre 
therefore, s. 39 of the Specific Reliet het 
was clearly applicable. In that case the 
plaintiff also claimed a substantive relief 
thongh clothed in a garb of declaratory 
decree with a conseqtential relief. Two 
points were decided by that Full Bench 
ruling. One wasthat where a suit was for 
cancellation of an instrument under s. 39 
of the Specific Relief Act, the relief was 
not a declaratory one and it fell neither 
under e. 7 (iv) (e) nor under Sch. II, Art. 17 
(iii) but under the residuary Article, Sch. J 
Art. 1. The other was that the Court was 
entitled to see what was the nature of the 
relief and if satisfied that it was nota 
mere consequential relief but a substan- 
tive relief, it can demand the proper 
court-fee on that relief irrespective of the 
arbilrary valuation put by the plaintiff in 
the plaint on the ostensible consequential 
relief. The question as to whether the 
Court could compel a plaintiff to sue for 
consequential relief when he had deli- 
berately refrained from doing so was not 
before the Full Bench for consideration, On 
the other hand, from a perusal of the refer- 
ring order in that case it would appear 
that it was one in which the frame of 
the suit included a prayer for consequential 
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-relief.. This will appear from the following 
observations -on page 636* where it was 
. remarked: i ni G7 
“The appellant has relied upon Radha Krishna 
~v. Ram Narayan (2). But this ruling does not help 
< him, as in that case the plaintiff sued for a- mere 
- declaration that a decree was not binding upon 
him and he deliberately omitted a prayer for can- 
_ cellation of the decree. In the present case there 
is an express prayer for the cancellation of the 
+ decree; so the ruling has no application.” 
= ‘This being co I am unable to hold that 
. Full Bench ruling of Kalu Ram v: Babu 
. Lal (4) is an authority for holding that 
«even though the plaintiff deliberately 
: avoids seeking consequential relief he can 
- nevertheless be compelled to add a prayer 
i fora consequential relief so as to make him 
- liable. for payment of a higher court-fee. It 
© appears to me that while a Court has full 
“power to decide whether consequential 
relief has been sought by the plaintiff, it 
--cannot compel the plaintiff to super-add a 
¿prayer for consequential relief when he 


- has not in fact asked for sucha relief. I- 


i might state here that in this Full Bench. < 1 
. voidable 


case -there are observations that a relief to 


. have a registered instrument adjudged void | 


“or voidable with the possible result of its 
being delivered up and cancelled and a 
- copy of the decree being sent -to the Regis- 

tration Office for a note to be made by the 
“ Registering Officer in his book, is much 
> more than a mere declaratory relief and 
< that ‘itis a substantial relief. See Sri 
= Krishna Chandra v. Mahabir Prasad (6). It 

appears to me, however, that the remarks 
: madeon this point in Kalu Ram's case (4, are 
_obt’er-dicta and are not binding on us. 
- The reason is very obvious. 


¿ which were referred to a Full Bench in 
- Kalu Ram v. Babu Lal (1) were only these 
“I, What provisions of the Court Fees Act determine 
“the court-fee psyable in respect of relief No 1, 2 e. 
"that. the mortgage.deed in suit may be declared void 


`- and-ineffectual ‘as against the plaintiff and that it~ 4 
- Ifon a perusal of the plaint the Court con- 


may be cancelled ? 
2, What provisions of the Court Fees Act determine 


| the court-fee payable in respect of relief No. 2, i. e., 


_ that the specified compromise and decree may be 
cancelled.” ; 

«-. Answers given by the Full Bench to 
these two questions were as follows. 

-- l. Relief No. 1 is governed by Sch. I, 

> Art. 1. 

“ - 2, Relief No. 2is a consolidated relief 

--(and- not a distinguished 
it also falls under Sch. J, Arr. 1. 

+ These were the only two points decided by 

- the Full Bench -in- Kalu Ram v. Babu Lal 
(4) The Full Bench was not called upon 
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- Prasad (6) where it was observed: 


lt is im-- 
portant to bear in mind that the questions - 
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to decide the. question- as: to whether a 
plaintiff who asks for a mere declaratory 
decree without consequential relief can be 
compelled to add a prayer for that con- 


‘sequential relief. This will be clear from 


the observations. made by my Lord the 
Ohief Justice in Sri. Krishna, v. Mahabir 


“Obviously, the Full Bench did not intend to lay 
down that where the plaintiff deliberately omits to 
claim a consequential relief and contents himself 
with claiming a mere.declaratory decree, the Court 


-can call upon him to pay court-fees on the consequen- 


tial relief, which he should have claimed although 
he has omitted todo so. What was held was that 
if the plaintiff does not ask for a mere declaratory 
decree but also asks for a relief which he calls 


_ “consequential” relief, the mera fact that he calls 


itso would not prevent the Court from demanding 
full court-fee, if in reality the additional relief 
claimed was a substantive relief and not mere con- 
sequential relief We donot think that the observa- 
tion was intended to go further than this," ; 
It, therefore, appears to me that the 


. observations in Kalu Ram v. Babu Lal (1) 


that in every case where a relief to have 
a registered instrument adjudged void or 
is claimed, then it amounts to 
more than a mere declaratory relief are 
obiter dicta. The question whether a plaint- 
iff is asking for a mere declaratory decree 
without consequential relief or asks for a 
decree with consequential relief will depend 
on the allegations made in the piaint in each 
case and no general rule can be laid down 


_which would cover all cases. 


For the reasons given above, I would 
answer the two questions referred to the 
Full Bench as follows:— 


Answer to question No. 1 i 

It is not open to a Court to treat. the 
suit as one falling. within the purview of 
s. 39 of the Specific Relief Act, if the 
plaintiff desires it to be construed as one 
under s. 42 of the Specific Relief Act. The 
plaintiff is at liberty to construe a suit as 
one. under s. 42 of the Specific Relief Act. 


riders that it is one in which further relief 
should have been asked for, than it will 
refuse to grant a declaration. 


Answer to question No. 2; 

Where the plaintiff deliberately. seeks 
the relief of declaration and ‘further deli- 
berately avoids claiming . consequential 
relief, such as the cancellation of an instru- 
ment, the court-fee on the plaint and the 
memorandum of appeal in the lower Ap- 
pellate Court should be Rs. 10 only in 
each Court under Art. 17 (iii), Sch. IL of 
the Court Fees Act and not ad 1alorem 


court-fee on the value of the subject-matter 
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©, Bennet, J.—This is a reference in re- : 
gard to the court-fee paid by: the plaintiff - 
a in the trial Court and as-appellant in: first -. 
, appeal.: - The. plaint ‘sets out that the 
-plaintiff isa minor and that plaintiff and - 
„ his -brother Komal formed a joint Hindu 
> family owning four houses left by their 
| father,. and Komal executed two sale deeds 
| of his half share in: two houses without . 
. -legal -necessity, . but that plaintiff is in 
, possession of the houses. A declaratory 
. court-fee of- Re. 20 was paid: The relief. 
- asked was : iol sean 7 . 
“(a) It -may -be declared that- by virtue of the. 
` purchase made under the sale-deed dated October 21, ~ 
- 1931, in favour of defendant No. 1, and‘ under the - 
“+ palé-deed’ dated -October 21, 1931, in favour of defend- | 
¿rant No.: 2; which are null and void and ineffectual _. 
, against the plaintiff and the joint. family - property, . 
, defendants Nos, 1 and 2 did not acquire any right - 
“ to-any part of the houses mentioned: below.” se 
© ‘The question raised is whether the: 
_ plaint comes under Court Fees Act, Sch. II, 
Art. 17 (iii) asa plaint “to obtain a declara-~-- 
: tory decrée where no consequential relief: 
< is prayed” or whether. it comes under the; 
.- residuary Article, Att. 1 of Sch. I, plaint. 
-. “not otherwise provided for in this Act”.- 
In the former case a fee of Rs. 10 
: jig sufficient ~ for each < declaration. -: 
: In the latter case an ad valorem - court-fee- 
“ must be paid on the value of the subject- 
= matter,- i 
Two issues were framed by the referring : 
order : | ; 7 
_(1) Where a plaint is so worded as to. 
- disclose a suit falling either under s. ‘39 
: or 8,42, Specific Relief Act, is it open to* 
- a Court to treat the suit as one - falling 
- within the purview of s. 39, Specific Relief- 
Act, ifthe plaintiff desires it to be con-. 
: straed as one under s, 42, Specific Relief 
’ Ack? - -- l 
(2) Whether the court-fee payable on = 
` the plaint andthe memorandum Of appeal 
- inthe lower Appellate Court in this- case’ 
should be ad valorem onthe value of the- 
~ subject-matter, of Re. JO only under Art. 
- 17 (tii), Sch. II, Court Fees Act? - 2 


. The questions which have been argued 
concern | the construction of ss. 39 and ~ 
42 of the Specific Relief Act, and how far - 
ih's present Bench of three Judges is- 
bound by the-recent Full Bench _ rulings 
of five Judges in Kalu Ram v. Babu Lal (4) - 
_ and of three Judges in Sri Krishna Chandra - 
- v. Mahabir Prasad(6). In the former case - 
. the first question referred was z- 


ta 


“What provisions of- the Court Fees Act 
“ determine the court-fee..payable in respect of relief- 
__No.1, 4, e, that the mortgage-deed in. suit may 


. ed iù the following words:/ 


be declared void and ineffectual’ as “against the 

plaintiffs, and that it may be cancelled?” h 
On page 688*an earlier Full Bench ruling 

of five Judges ‘was considered, Karam 


Khan v. Daryai Singh (5) and’ was overrul- 


“The report of the’ case is very brief and the 


‘judgment “is : also. very. short. The original 


plaint in, the vernacular is not available in this 
Court. Ifthe. learned Judges meant to lay down 
that a suit” for cancellation of an instrument 


- under the “provisions of e. 39 of the Specific 


Relief Act: was .a mere declaratory suit under 
Sch. JI, Art. 17 (iii), then with great respect we 


‘are unableto agree with that “view. The only 


reported cases brought to our notice in’ which this 
ruling bas been followed are Hira Lal v. Walt 
Bhagat (16) and. Durga Bakhsh v. Mirza ‘Mohamad 
Ali Beg (17). We may point out that the Full Bench 
ruling has been expressly dissented from by 
some of the other High Courts, vide - Samiya 
Mavali v. Minammal (182, Parvatibai. v. Vishwa- 


. nath Ganesh (19)and Noowooagar Ojain v, Sridhar 
. Jha (20).” 


The ruling then proceeds tó set out the two 


sections, 42 and 39 of the Specific Relief 


Act and contrast them, Of s. 39 it is stated: 

“It is equally clear that a plaintif need 
only ask for the instrument to be adjudged 
void or voidable, and need not in express 
terms ask for it -to be delivered up and 
cancelled.” ; i E 

Itis tobe noted that the. ruling did not 
say that the amount of ‘the ‘court-fee 
depended on whetherthe plaintiff asked 
for cancellation or not; on the contrary, the 
ruling implies that asking for cancellation 
makes no difference: i 

“ven though no relief of cancellation is 
asked “for, a Court may grant cancellation 
also.” - . 

When the ruling sums up the con- 
clusion it does so without reference to a 
prayer for cancellation: 
“A relief to have registered instrument ad- 
judged void or voidable with the possible 
result of its being delivered up and- cancelled 
and a copy of the decree being sent to the 
Registration Office for a note to be made by the 
Registering Officer ia his ‘books is much more 
ihan a mere declaratory relief. Jt is undoubtedly 
a substantial relief of a nature differing from 
a declaratory one.” 3 Ni 

The argument made for the plaintiff that 
this ruling only deals with `a- case- where 
the plaint also asks for cancellation, and 
not with a caselike the. present where 
cancellation is not asked for, appears to 
me to be incorrect, as the ruling shows that 
the fact that cancellation was asked for 
wastreated as merely incidental and not as 
a determining factor. The ruling clearly 

(16) A W N 1889, 124. a: 

(17)10 © 123: 

(18) 23 M 490: 

(9)29 B 207. >. 7 . 

(20) 45 Ind. Cas. 238; 3 F LJ 194- 
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distinguished any suit for having a written 
instrument cdjudged void or voidable 
from a declaratory suit. The ruling pro- 
ceeds to state: 

“We may note that 
Act is in Chap. V which 
cancellation of instruments’ “ 

Whereas there is a separate Chap, VI 
headed “‘of declaratcry decrees”. Obviously 
the Legislature intended to draw a distinction 
between a decree adjudging a written 
instrument void or voidable, -which may 
result in its. cancellaticn, and a mere de- 
claratory decree. Though ihe Specific 
Relief Act was passed some years after the 
Court Fees Act, the distinction existed 
before the Specific Relief Act was passed 
and it cannot be said that for the pur- 
poses of the Court Fees Act a relief for 
adjudging an instrument void is -of a 
declaratory nature. On page 690* it is 
stated. 

“Jn our opinion where a suit is for the cancella- 
tion of an instrument under the provisions of 
8.39 of the Specific Relief Act the relief is not 
a declaratory one. It falls neither under s 7 
(iv) (c) nor under Sch, II, Art. 17 (iii), but 
under the residuary Article, Sch. I, Art. 
1 of the Court Fees Act.” 

In Sri Krishna Chandra v. Mahabir Pra- 

sad (6) there was a decision by a Full Bench 
of three Judges, including the learned 
Chief Justice, in `a case where no written 
instrument was concerned, but where the 
- plaintiff asked for a declaration that a 
previous decree in suit, in which he was 
represented by a guardian, was not bind- 
ing upon him. It was heldthat this was 
a suit for a mere declaratory decree and 
came under Sch. II, Art. 17 (iii). On page 
6717 reference was made to Kalu Ram v. 
Babu Lal (4) and it was stated; 


s 39 of the Specific Relief 
is headed: ‘Of the 


“Qn the other hand, there is no doubt that so 
far as suits relating to the cancellation of 
instruments are concerned, the Full Bench on 
page 629* clearly held that a relief tohave a 
registered instrument adjudged void or voidable 
with the possible result of its being delivered 
up and cancelled and acopy ofthe decree being 
sent to the Registration Officefor a nole to be 
made by the Registering Officer in his books, is 
much more than a mere declaratory relief, It 
is undoubtedly a substantial relief of a nature 
differing frema declaratory one. It was clearly 
pointed out that it was not incumbent on a 
plaintiff to ask in express terms a relief for the 
instrument to be -delivered up and cancelled and 
that he might merely ask for its being adjudged 
void or voidable. Nevertheless, a suit which falls 
under s. 39 of the Specific Relief Act was 
held rot to be a suit for obtaining a mere de- 
claratory decree, but one for obtaining a sub- 
stantive relief not otherwise provided for." 
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The following differences between es. 39 . 
and 42 may he set out: 

(1) Section 39 is in Chap. V headed “Of 
the Cancellation of Instruments.” Section 
42 is in Chap. VI headed “Of declara- 
tory decrees". Ifa suit under s.39 was a 
suit for a declaratory decree, why was 
that section not included in the chapter 
on declaratory decrees ? (2) Section 30 deals 
with written instruments, 8.42 does not refer 
to written instruments. Section 42 refers 
only to suits bya person to havea de- 
claration of his title “to any legal charac- 
ter, or to any right as to any property”. 
That is s. 42is for a declaration of the 
rights of the plaintiff. But s. 39 is for 
adjudication that a written instrument 
is void or voidable and that defendants 
derive no rights from it. (3) Under s. 39 
the Court may order cancellation. There 
is no such result possible under s. 42. 

Of the illustrations to s. 42, (d) and (e) 
deal with cases where instruments are 
mentioned. In there cases a person with 
a limited interest makes an alienation, 
and a reversioner may obtain a declara- 
ticn that the alienation will be void beyond 
the life-time of the executant. But the 
alienation is valid for the life-time of the 
executant and operates on the whole 
property for that period. Such a suit 
cannot come under Chap. V becanee there 
is no present right of the plaintiff to 
have the instrument adjudged void or 
voidable. The concern ofthe plaintiff is 
only withthe future and not with the 
present, andhence he is only entitled 
to a mere declaration and not to any sub- 
stantive relief. These cases differ from 
those provided for in s. 40 which 
deals with an instrument which may 
be adjudged void or voidable at the 
time of suit as regards some or the rights 
and obligations under it and held good 
asregards others. The differenceis that 
in the illustrations (d) and (e) to s. 42 
there are no rights and obligations which 
can be adjudged void or voidable at 
the time of suit, only for the future 
can a declaration be granted that the 
rights, valid at the time of suit, will cease 
to -exist on the happening of a certain 
contingency, the termination of the life 
of the executant. 

In regard to the argument that illus- 
tration (f) may refer to an adoption by 
a Hindu widow evidenced by registered 
instrument, it is sufficient to say that 
the illustration does not mention any 
such instrument, and an adoption cannot 


1935 
be made by a writlen instrument but 
must be made by certain ceremonies. 
An instrument which merely recited that 
an adoption had taken place would not 
legally effect the adoption by such recital. 
Chapter V refers to instruments, meaning 
thereby legal documents + which have 
a legal effect, and not mere statements. 
As regards illustration (e) where A cove- 
nanis that if he in future becomes 
entitled to property exceeding one lakh 
of rupees, he will settle it upon certain 
trusts, it is not correct to argue that the 
covenant must be in a written instrument 
such asis contemplated by Chap. V, and 
the illustration (c) does not mention a 
written instrument. Another argument 


was that the Full Bench in Kallu Ram. 


v. Babu Lal (4) treated a decree as an in- 
strument within the meaning ofs.29,Specific 
Relief Act. There were two questions 
referred, the first dealing with cancella- 
tion of a mortgage deed, and only in 
regard to this is s.39 mentioned. The 
second question dealt with the cancella- 


tion of. a compromise and a decree, 
and the ruling begins to consider 
this second question on page 690* 


from the words “As regards the second 
relief...” It is only imregard to the 
cancellation of the compromise that it is 
stated to be similar to the cancellation 
of the mortgage-deed. The next paragraph 
considers the decree and says that “can- 
cellation” is not the correct word, and the 
word should be “setting aside.” No 
reference is made to s,39in regard to the 
decree. 

I may note that it isincorrect to describe 
the reference as involving the question 
whether itis open toa Court to compel a 
plaintiff to ask for consequential relief if 
the plaint has asked for a mere declara- 
tion. Of course a Court cannot act in 
sucha manner. No one has suggested 
that it could, andthat is not the case for 
the learned Government Advocate, nor is 
that the question in the first issue referred 
to us, That question deals with the con- 
struction of the plaint as it stands, and 
whether it is for the Court or for the 
plaintiff fo construe it. The contest is not 
one between a mere declaration without 
consequential relief and ons with conse- 
quential relief. It isa contest between a 
mere declaration and a substantive relief. 
Another argument isthat for the purpose 
of deciding whether the court-fee is 
sufficient or not, the Court should confine 
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its attention tô the provisions of the Court 
Fees Act and should not refer to the provi- 
sions of any other Act. The Court Fees 
Actin Sch. II, Art. 17 (iii) fixes a court-fee 
for suit for ‘‘a declaratory decree where no. 
consequential relief is prayed.” But the 
Court Fees Act does not define whatisa 
declaralory decree. Therefore it is necessary 
to refer to an Act which does define a 
declaratory decree, that is the Specific 
Relief Act, to see whether the plaint asks 
for a declaratory decree. 

In regard to the plaintiff's argument 
that cancellation must be asked for in the 
plaint, otherwise the suit is for a mere 
declaration, it is to be noted that if an 
instrument is adjudged void so far as the 
plaintiff is concerned, even though there is 
no order that it be given up and cancelled, 
still the effect of the order is that so far 
as the plaintiff is concerned, the instrument 
is cancelled and no longer exists. Itis 
for .this reason also that a suit under s. 39. 
is not a suit for a mere declaratory decree. 
It my be pointed that if the plaintiff obtain- 
ed a decree on his present plaint to the 
effect that the instruments were void, then 
the Court would undoubtedly order 
cancellation as the instruments would serve 
no purpose whatever. The present is not 
a case such as mentioned in s. 40 where 
an instrument is evidence of different 
tights or different obligations, when a 
Court may cancel part and allow the 
residue to atand. aa 

The rule- laid down in these two Full 
Bench rulings has been interpreted to cover 
a plaing where the reliefis asked that a 
written instrument should be adjudged void, 
although no relief of cancellation was asked, 
in Suraj Ket Prasad v. Chandra (21) 
On p. 956* it is stated in the judgment 
delivered by the learned Chief Jnstice: 

“There is no doubt that the plaintiff in askirg for 
a declaration that the compromise, dated November 
20, 1919, was improper and void as against the 
plaintif, was asking for the cancellation of the instru- 
ment.” 

- Andan ad valorem court-fee was’ payable 
under Sch. I, Art. 1. A similar view was 
taken by Mr. Justice Niamatullah and by 
Mr. Justice Collisterin Akhlaq Ahmad v. 
Karam Elahi (3) as regards the particular 
plaint in that case which only asked for the 
sale-deed executed by the plaintiff, a parda- 
nashin woman, to be declared void and 
ineffectual against her-on the ground that 


(21) 153 Ind. Cas. 517; (1934) A L J 955; AIR 1934 
All. 1071;7 R A 520. 
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she did not mean to execute it. Mr. Justice 
Collister based his opinion, on general 
grounds: (page 137 *) E 
_ “It appears to me that the observations by the 
Full Bench in the case of Kalu Ram v. Babu Lal (4) 
though more or less obiter, since: there wasa prayer 
for cancellation, are authority for the -proposition 
that a suit under s.39 of the Specific-. Relief Act 
for avoiding an instrument, even if there be no 
prayer for cancellation, carries with if by implica- 
tion a prayer that the Court may further use the 
discretion given to it by s. 39, sọ as to order the 
said instrument tobe delivered up and cancelled.” ~ 
I do -not think it is correct to describe the 
rule laid. down by the Full Bench as 
“more or less obiter", because I consider 
that theFull Bench had jurisdiction to 
consider which of the’ factorsin the case 
referred to them were the determining 
factors, andthe Full Bench held that the 
relief of asking forthe, instrument tobe 
adjudged “void or voidable was the 
determining factor, and. not the relief of 
asking for. cancellation: see page 689, + 
“It is equally clear that a plaintiff-need only ask for 
the instrument to be adjudged-void or voidable, and 
need not in express terms ask for it to be ‘delivered 
úp and cancelled.” Wes . s 
“Mr. Justice Niamatullah on the other hand 
held’on page 138: * - ; 
: #To'my “mind it- is open to:a plaintiff to sue- for 
&- declaration that. 4 document is void or voidable 
without making it a suit-falling withia the purview 
of s,39, Specific Relief Act. lt may be that sucha 
suit is, in certain circunistances, liable to be 
dismissed underthé proviso to s,42of that Act on 
thé:ground- that the plaintiff, being able to seek-a 
further relief (e.g, cancellation) than a: déclaration, 
omitstodoso.” . aR s TT 
“The same view: has been. expressed by 
Mr. Justice Niamatullah and’ “Mr. Justice 
Rachhpal’ Singh - in “Abdul “Samud 
Khan v. Anjuman Islamia - Gorakhpur 
(10) This ruling referred to two deci- 
Biohs ‘subsequent to the Full! Bench 
decision in Kalu Ram v. Babu Lal (4) 
which were mentioned as authority for the 
distinction on which the ruling was based. 
These decisions were Lakshmi Narain Rai 
v: Dip Narain Rai (9)- and: Sri Krishna 
Chandra v. Mahabir Prasad_(6). Both these 
Fulings deal with cases: where’ a declaration 
was asked for in regard to a decree; and it 
‘was held that such a- declaration came 
tinder Sch. II, Art.17 (iii). In the ruling 
Sri Krishna Chandrav. Mahabir Prasad 
(6) ab page 677{’where. the Full Bench 
tonsideréd the law relating ‘to written 
instruments, the Fall’ Bench ruling of: Kala 
Ray: v. Babu Lal (4) was- interpreted ja .a 
sense contrary {o the sense placed on itin 
‘Abdul Samad ‘Khan v. Anjuman Islamia, 
*Pagesof (933) AL J—(Ed) eee 
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Gorakhpur (10) where it is confined to a casa 
where the plaintiff sues for the relief of 
cancellation. It was held that the plain; 
tiff not having sued for cancellation, but 
only for a “declaration” that a deed of 
gift by a third party to defendant No, 1 was. 
illegal and ineffectnal as against the 
plaintiff and that the defendants had no 
right to interfere .with the possession of 
the plaintiff, the déclaratory court-fee 
under Act XVII. (iit) Sch. If, was suffici- 
ent. meen Siete eet : : 
“ Learned Counsel for- plaintiff also relied 
on Arunachalam Chetty v. Rangaswamy 
Pillai (22), that was a case where a 
creditor obtained a decree on a hypotheca- 
tion bond executed by the father of 
a. joint Hindu family and the plaintifs 
who were then minors as they alleged, 
sued for a declaration that the debt was 
not binding on the family and that the 
decree. was 2 nullity, and for an injunc- 
tion to restrain the defendant from execu- 
ting the decree. It was held that mere 
declaratory court-fee under Soh, II, Art. 
17 (iii) was not sufficient, and fee must 
be paid .unders. 7 (£ (c) for a declaratory, 
decree with consequential relief. That case 
is distinguishable from those with which 
we have been ‘dealing because in that 
case the mortgages had merged io the 
decree.in. the mortgage suit. With grea 

Tespect to .the learned Judges of thig 
High, Court, who have drawn, ‘this distinc- 
tion between (1) a suit “for ‘“declaration” 
that a written „instrument is- void “or 
Voidable “with an implication that ‘the 
plaintiff wants cancellation, and (2) a suit 
for “declaration” that a written instru: 
ment.is void or voidable if the ‘plaintiff 
desires it to be construed as not asking 
for cancellation, the result being that 
ad valorem Gourt-fees are. dué.on (1) but 
not on (2). I find that I cannot agreg 
with this. view. and I think that this 
ew. is. opposed to what has been laid 
down by. the Full Bench of five Judges 
‘of this High Court in Kalu Ram v. Babi 
Lal (4) and Iconsider that the rule laid down 
there-governs the present case. The rule 
that. thé Court- has to ‘construe “such 
plaints and decide whether. the plaint falls 
under (1) or (2) is.a rule which would bẹ 
highly ‘artificial and’ diffictilt . in practice, 
‘Moreover, the rule appéars to Vary conside 
ably. In Akhlag Ahmad v. Karam Elahi (3), 
At page 138* it- was stated that the Court 
< (229) 28 Ind. Cas, 79: 38M 922;°28 M LJ 2118; (1913 
MEW N 118: 17 MUT 154, oe e 
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had to ‘construe ‘the plaint for this purpose: 

“Tn each case the question is one of construc- 
ion of the plaint and of ascertaining the relief 
which the plaintiff is claiming.” 


But in the first question referred in the 
present case, the suggestion is that it is 
not open to the Court: to construe the 
plaint for this purpose if. the plaintiff 
desires it to be construed as one under s, 42, 
Specific Relief Act. 

For..ascertainment of court-fee, rules 
ought to be. clear and precise. The rule 
laid down by the Full Bench in Kalu 
Ram v. Babu Lal (4) is quite clear and 
precise and can be understood by anyone, 
and easily applied. It was there laid 
down that if a suit comes under s. 39, 
Specific Relief Act, an ad valorem court 
fee must be paid, and that it does not matter 
whether the plaint asks for cancellation 
«or not. A 

This rule is based on. the essential 
«distinction between suits under s. 39 and 
16. 42, Suits unders. 39 are notin Chap. 
VI which treats of declaratory suits, and 
Khe word “declaration” is not used in 
6. 39, the words are “have it adjudged 
void or voidable”. 


Suits under 
result’ in a decree that the written instru- 
ment is void or voidable without an‘order 
for delivery and cancellation. 


so ‘far: 38 the' plaintiff is concerned; and 


it: appéars ; that, ior this reason the second: 
“BE would ‘always apply,. 


paragraph’ of “8. 
and on “making such”an adjudication the 
Court should: always send a copy of its 
decreé to the Registering Officer where’ the 
instrument ‘has been registered. The-words 
used in this’ second” paragraph | ‘are “the 
Court shall ‘alco ‘send ‘a copy ‘of its decree 
ko the officer”, ele. “The reason why this 
is: always necessary. is in order that any- 
one to whom. the defendant | offers to 


transfer the property should be able from . 


a géarch in the Registering Office to ascer- 
tain that there had been a decree by 
which à Court had adjudged that the 
instrument did not affect the rights of a 
certain person. The first question referred 


may now te considered, The question - 


postulates that a plaint may be “so worded 


EA to disclose. a suit falling either under ` 
- 89 or s. 42, Specific Relief Act.” I do. 
Tek think that a suit can be so worded,- 


because s. '39:dđdeals with written instru- 
ments and s. 42 does not. The cause of 
action for s. 389 is the execution of the 
wyitten ` instrument, - 
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Chap. V - “may perhaps 


But such a- 
«<detree “does in effect cancel the instrument ne 


‘the rule that 


The -cause of -action- 


li 
for s. 42 is the denying ay being inter- 
ested to deny the plaintiff's title to some 
legal characier or right. If the plaint is 
to come under s. 39 at all, it must ask 
the Court to adjudge that a written ir- 
strument is void or voidable. If it 
does ask that, thea the plaint is clearly 
one under s. 39, and the addition of any 
other relief for a declaration under s. 42 
would not alter ifs character as a 
plaint under s.39. If the plaint does not. 
ask the Court to adjudge a written instru- 
iment void or voidable, and if it is not 
necessary for. the Court to do soin order 
to grant the relief for which the plaint. 
ee then the plaint does not come under 
39. My first answer to question No, 1 is, 
hector: that such a case could not arise. 
As the question assumes that such a 
question could arise, I will proceed to 
answer it as a hypothetical.case, in which ° 
it is assumed that a plaint could ba so’ 
worded that the plaint could be read as 
falling under s. , 39 for adjudging a writ- 
ten instrument void -or voidablé, or'under, 
s. 42, for some other 


‘tained ins. 6, Court Fees Act:. 


7 “No document "of any of the kinds- aucoified asi ` 
Schargeable in the First_or Second Schedule shall 


:be filed, unless in respéct-of ‘such: document thers: 
ibe -paid a fee of am amount: not Jess. than, “that. 


tindicated by either of., the said’ schedules as the : 


' proper fee for such document”. 


~- ‘Schedule I is headed “Ad valorem fees,” 


Schedule II is headed “Fixed Fees”, The: 
‘last few Iines; therefore, mean “not less 
‘than either the ad valorem fee or the fixed 
fee’, where the document would come 
-undereither Schedule. This section lays 


“down for ‘such a document: that ib must 


‘satisfy two minima, one under “each 
Schedule. -The fee of Rs. 10 complies with 
it is not less than that. 
indicated by the Second Schedule. But 
how can it be said that. it is not less than 
„that, indicated by the First Schedule? The. 
fee must satisfy both Schedules where the 
document čan come under either. If the 


“section had meant that-it would be suf-° 


ficient if the’. fee satisfied one: ` schedule 


only, it would have stated : 


“unless in respect of such document there be 
paid a fee of an amount not Jess than that indicated ` 
by either ‘of the said schedules, whicherer ` is least, 
as the proper fee for such document”. 


It is not possible to read these words ` 
‘into B.: 
‘Without these “words the eection clearly ; 
‘indicates | ‘that'- where a documént -comes-.i 


6 when the words-.are not there; 


we 


‘declaration. a 

“without adjudging a written instrument: 
„void or voidable against the plaintiff. ‘THe: * 
reply ‘to this hypothetical question is con-- 


` 
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under «either. schedule, the court-fee must 
not be less than what each schedule pres- 
cribes. There are no rulings on this 
` section on this point, or at least none were 
produced. My second answer, | therefore, 
to the hypothetical case question one is 
that s. 6, Court Fees Act, would apply, 
-and as the word in that section is "shall ”, 
the Court and the plaintiff have no option 
“and the court-fee under s. 39, anad 
valorem court-fee, must be paid. 

The second question deals with the present 
case and asks whether the plaint and 
memorandum of appeal in the lower Ap- 
pellate Court require an ad valorem court- 
fee or fixed fee. I consider that an ad ralorem 
court-fee is required for the following 
reasons: f 
_.(1) The present case is governed by the 
Full Bench ruling of Kalu Ram v. Babu Lal 


‘ey A relief to have a written instru- 
ment adjudged void or voidable comes 
under s. 39, Specific Relief Act and re* 
quires an ad valorem court-fee under 
Art. 1, Sch. I, Court Fees Act, 

(3) It is immaterial whether the plaint 
asks for the relief of cancellation or not, 


because if adjudged void or voidable, the’ 


written instrument is cancelled so far 
as the plaintiff is concerned. 


By the Court.—The first question refer- 
red to this Full Bench is answered in 
the negative... On the second question, 
it ‘is declared*that the court-fee paid in 
the lower Courts was sufficient. 

D. ' _ Questions answered. 
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i versus g R 
ABEENDRANATH DAS—RESPONDENT 
a aka of Sylhet if have 
i -emption, . ers 
kaga A ig daa a law when it receives judicial 
recognition. No doubt, before a custom can hare 
the force of law, it must come up to a certain 
‘standard of general reception. A custom of that 
kind when judicially recognized has the force of 
Jaw. Once the Court has decided, as a fact, that a 
custom does exist then that custom obtains the force 
of law, Á 


3 -law referred to. 
rae ae of ine in the District of Sylhet, 


indus have the same right of pre-emption under 
e provisions of Muhammadan Law as Mubam- 
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madang themselves have in that District and the 
plaintiff need nog adduce evidence to prove the 


existence of such custom. 3. 

C. A.from an appellate decree of Third 
Additional Sub-Judge, Sylhet, dated April 
10, 1925. 

í Mr, Bhagirat Chandra Das, for the Appel- 
ant. 

. Mr. Chandrashekhar Sen, for the Respon- 
ent, 


Costello, J—This is an appeal froma 
decision ofthe Third Additional Subordinate 
Judge, Sylhet, reversing a decision of the 
Munsif, First Court, Habibganj. The suit 
was one for pre-emption and for certain 
other reliefs. The learned Munsif dismiss- 
ed the suit on the ground that the necessary 
formalities had not been complied with and 
that there had been delay onthe part of the 
plaintiff. The lower Appellate Court came 
to the conclusion that all the necessary 
formalities had been complied with aad 
{here had been no unreasonable delay and 
he agreed with the finding of the learned 
Munsif that there is a custom of pre emp- 
tion among the Hindus in the District of 
Sylhet. The only point seriously argued 
before us was upon the question whether or 
not the lower Appellate Court was right in 
holding that such acusom does exist among 
the Hindus in that district. Tha other 
questions raised are all questions of fact 
and are concluded by the findings of the 
lower Appellate Court. It was -argued 
before us on behalf of the appellants that 
no evidence before the lower 
Appellate Court on which the learned Sub- 
ordinate Judge could properly. find that 
custom of pre-emptién does exist 
amongst the Hindus of the District of 
Sylhet and he further urged that the 
matter is still an open question and must 
be decided in every case which comes 
before the Court solely upon the evidence 
given in that particular case, : 

We are not disposed to hold, even upon 
that view of the matter, that the learned 
Subordinate Judge was wrong in coming to 
the conclusion at which he arrived, because 
he did in fact have before him two doeu- 
ments which were marked as Exs. 7 and 
8—one of which was a judgment of thia 


. Court and the other a judgment of a Munsif. 


Both of them decided that, in fact, the 
custom of pre-emption must be taken to 
exist amongst the Hindus of the District of 
We desire, however, to deal with 
this matteron a much broader basis. If the 
contention of the learned Advocate for the 
appellants is correct, it would follow that, 


$ 
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- even at this time of day, it would bs nezes- 
` gary for the plaintiff, in every cass where 
the customary right of pre-emption is assert- 
ed, to prove his case upon this point to the 
satisfaction of thə Court before whom the 


matter is being tried. Ifthat were so, it is - 


difficult to see at what point the mutter 
would be so concluded that this question 
would pass out of the region of controversy. 
As against the contention put forward on be- 
halfofthe appellants, it is urged on behalf 
on the respondent that this question of the 
existence of the right of pre-emption 
amongst the Hindus of Sylhet is no longer 
one to be decided on the evidence given 
in the particular case, because the exist- 
ence of such custom’has already been 
judicially recognized in such a way as to 
‘put the question outside the region of 
evidence and to put it into the category 9 
a rule of. law. : ; 

Tt is a well-knowa principle that a custom 
becomes a law when it receives -judicial 
recognition. -No doubt, before a custom 
.can have the force of lawit must come up 
“to a certain standard of general reception. 
A custom of that kind when judicially 
recognized has the force of law. I may 
recall that Professor Holland in his well 
known treatise on jurisprudence goes a 
‘step further than that’ even, for he is of 
opinion ‘that a custom ‘may be law even 
-before ‘it’ receives judicial recognition and 
all that the Court does is to decide the fact 
“that such -a custom exists. Without paus- 
‘ing to consider this view-of the matter, 
‘however, itis sufficient for us to say that 
‘once the Court has decided, as a fact, ‘that 
a custom -does exist then.'that custom 
obtains the force of.law.. The actual*point 
‘we now have to. decide- was considered by 
‘this Court and a judicial decision given 
with regard to it in the case of Jadu Lal v. 
Sahu Janki ‘Koer (1),- where it wes held 
that when existence of the custom, under 
-which Hindus have the same right of pre- 
emption under the Muhammadan Law as 
-Muhammadans in any district, is ganerally 
known and judicially recogaized it is not 
necessary to assert or prove it. This cass 
-went on appeal to the Judicial.Committee 
‘ofthe Privy Council and there Mr. Ameer 
-Ali made same observations which in 
‘effect recognize the principle just enunciat- 
ed: Jadu Lal v. Janki Koer (2). As 
long ago as the year 186k similar odsarva- 


ww (1) 33 0 575. , 

(2) 15 Ind. Cas, 659; 33 O 915; 39 I A 101; 
16O W N 553; 11 M L T 361; (1912) MW N 486; 
15 OLS °483; A'L J' 525; 14 Bom. L R 436; 23 M L 
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tions were made by Bayley and Macpher- 
son, JJ. in the case of Inder Narain v. 
Muhammad Nazirooddeen (3). There ths 
learned Judges in “the course of their 
judgment said: s 

“In the first place we observe as to the question 
of custom, that the fixed rule of law, as laid down . 
by the High Court, is that where the custom of the 
right of pre-emption under Muhammadan Law has 
been adopted by Hindus in any particular district, it 
shall be there recognized asa legal custom,” 

That means that once it has been 
established to the satisfaction of the Court 


“asa matter of fact that the right of pre- 


emption under Muhammadan Law has been 
adopted by the Hindus of any particular 
district the custom shall thenceforth have 
the force of law and Courts before whom 


“the matter arises must take judicial notice 
‘of its existence, 


What we really have 
to determine in this case is whether or not 


„the existence of the right of pre-emption has 
“been so ‘judicially noticed’ as a custom exist- 


ing amongst the Hindus in the Districtiof 
"Sylhet that the custom, has at any:rate by 


.this time obtained, the force of law. The 


question has already ‘been agitated before 
this Court on a number of occasions, but con- 
flicting decisions, have been given. As long 
ago às the year 1864, the matter came bafore 
a Bench of this Court consisting of -Steer 
and Jackson, JJ., inthe case of Jameela 
Khatoon v. Pagul Ram (4). The head-note 
of that case runs as follows.: ae 
` “The plaintiff relies upon the custom of .pre- 
‘emption prevailing between Muhammadans and 
Hindus in Sylhet. Held that, unless he can show 
‘that the custom is undoubted and invarieble, he 
-is not entitled to a decree.” a 

The case had been referred ‘back ‘by 
this Court to the Civil Court of Sylhet 
in order that the Judge there might in- 
quire whether as hetween Muhammadans 
.and Hindus the -custom of pre-emption -pres 
vailed in that district. The Judge before 
whom the matter came decided that no 
such custom prevailed, and, accordingly, 
he dismissed the suit. This Court decided 
‘that where the plaintiff relied upon a 
custom he was not entitled to a decree 
unless he could show that the custom was 
undoubted and invariable and that as he 
did not show such a custom, he was not 
entitled to succeed. It would appear from 
this decision that the custom of pre-emp- 
tion amongst the Hindus of Sylhet was 
not then definitely established in operation 
and the decision would appear on the face 
of it definitely to negative the exi8tence 
‘of the custom. But I think we must‘take 


(3) 1 W R234. 
(4) 1 W R250, 


` 


5rd 
- it that that decisicn was founded colely 


`. upon the-evidence adduéed in the course - 
- of the case and upon the way in which - 


, the plaintiff's case was presented, because 
“8 few years later—in 1871—there was a 
‘ decision of this Court exactly tothe con- 


| trary. I refer to thecase of Akshoy Ram : 


' Shahajee v. Ram Kant Roy (5), in which 
- Jackson, J., said: 

“Lah cf opinion, that the Subordinate Judge 
.-(of Sylhet) has laid down the law correctly. It is 
„admitted that among the residents of the District 
of Sylhet theré is a custom sanctioning a right of 
` pre-emption even among Hindus,” 

» It seems clear from that decision that 
at any rate in the year 1871, the matter 
- had -reached the stage where the existence 
‘of the custom in question was admitted 
“and recognised. All the reported cases, 
' however, to which we have been referred 
‘have apparently omitted -to take account 
“of an unreported decision of this Court, 
which was the judgment put in evidence 
‘in the course of the present case as Ex. 7, 
to which I have dlready referred. That 
unreported judgment is-one given by Trevor 
and Oampbell, JJ. in Ramprasad Sarma v, 
¿lbdul Hakim, Second Appeal No. 984 of 
1866, decided on 2nd August 1866, on appeal 
from a decision given by the Judge of 
Sylhet (dated January 23, 1866), affirming 
a -decree of the Munsif of- Fenchuganj, 
dated July 20, 1865, in which Rampra- 
sad. Sarma and others were appellants. 
and Abdul Hakim was the respondent. 
. The judgment was as follows :— 

. “In this case the question is whether the custom 
‘of* pre-emption exists in the District of Sylhet. 
.The Judge after.a careful analysis of twenty- 
four cases finds as a fact that it does and the 
‘Vakil of appellant is -wholly unable ‘to state any 
intelligible ground of special appeal. The appeal 
js dismissed with costs.” `. : ; 


“We are of opinion, that this ancient 
:déecision `of this Court accorded full judi- 
‘cial recognition to the existence of the 
‘right of pre-emption amongst the Hindus 
in the District of Sylhet ;and nothing has 
# ‘beén put before’us in the course of the 
‘argument in this appeal which leads us 
to any other conclusion than that we ought 
to ‘hold quite’ definitely that that custom 
has by now received such judicial recog- 
“nition ‘as enables us to say that it has 
obtained the force'of law. The same ques- 
tion came before my learned brother and 
“myself a short time ago and it seems to 
have been-assumed in the course of the 
argument then ‘put before us that the cus- 
‘tom did in fact'exist “and was not a'matter 


(5) 15 W R 223, 
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susceptible of argument.. We aro of opin- 
ion, that it is desirable that the matter 
shonld be finally set at rest and that it 
should be understood once and for all 
that the custom in question has been re- 
cognized by this Conrt in such a way. as 
to put the matter beyond controversy and 
that the stage has keen reached where 
it is no longer necessary for the plaintiff 
to prove the existence of the custom by 
adducing evidence for that purpose. That 
matter has in fact in our opinion reached 
the stage contemplated by the dictum in 
the case of Jadu Lal v. Sahu Janki Koer (1) 
to which I have already alluded. 


We, accordingly, hold as a matter of law 
that, in the District of Sylhet, Hindus have 
the same right of pre-emption under the 
provisions of Muhammadan Law as 
Muhammadans themselves have in that 
district, and we express the view that 
hereafter the local Courts should take 


judicial notice of that state of affairs. It 


follows that the-decision of the learned 
Additional Subordinate Judge of Sylhet is 
correct and that this appeal must be dis- 
missed. The appellants must pay the 
respondent the costs incurred by him in this 
Court, 

Suhrawardy, J.—I agree. I wish to 
say a few words with reference to a decision 
to which I was a party and in which | 
may. be taken as expressing a view 
learned brother 
taken in ihe present case.. In 
Bhattacharjya v., Nayan 
chandra Deb, Second Appeal - No. 
1817 of 1926, decided on May 28,1929 by 
Suhrawardy . and Jack, JJ., the Bench 
of which] wasa member, held that in a 
case where pre-emption was pleaded asa 
customary lawin any part of Bengal and 
Assam, it was for the party so pleading to 
prove that it was a part of the lex loct of 
-the particular district. The question then 
too was raised with reference to some land 
in Moulvibazar within the District of Sylhet. 
The case on that occasicn was not presented 
before us in the way in which it has now 
been done. Besides, the question of pre- 
emption was not of much importance in 
that case—the fact being that the plaintiff 
and the contesting defendant were co- 
sharers with the vendor and had, therefore, 
equal right to claim pre-emption. | 

The decree in that case would be justified 
in any view of the matter. In the 
Tecent case, Ramjay Sarma v. Gopal- 
krishna ~ Deb, ` Second Appeal No, - 


has . 


in 
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1605 of 1928, decided on May 30, 1930. 
my learned brother and I took it as 
undisputed that in the District of Sylhet 
the law of pre-emption prevails amongst 
the Hindus also. It is desirable in -the 
interests of all parties concerned that this 
question should be finally settled. It is 
most inconvenient that this question should- 
be raised and decided upon evidence in 
every particular case which may lead to 
. conflicting decisions in different cases. I 
therefore agree with my learned brother in 
holding that the authorities are in favour 
of the view that the Muhammadan Law of 
pre-emption prevails in the District of 
Sylhet as a customary law evan among the 


Hindus and that it should be s> judicially. 


recognized. 
D. Appeal dismissed, 


ey, 
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Civil Appeal No. 332 of 1932 
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Mirrer, J. 
ZERMAN GOMEZ—Pcaintisr— 
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Fishery rights—Right to fish in non-navigadble rivers 
-—Whetker in riparain proprietors — Several fishery 
~—Nature of — Grant from Government -Necessity of 
— Right of Government — Whether depends on nari- 
gability of stream—Current from plaintiff's stream 
introduced into non-navigable done — Effect — Right 
of riparian proprietors who held done~Whether 
affected, 

„In India the right of fishing in non-nayigable 
Tivers is uot inthe Crown, but is in riparian pro- 
prietors, When such a river passes entirely through 
the estate of one he has the right of fishing and 
when it passes in between two estates the proprietors 
thereof have the right to the soil according to the 
Principle of usque ad medium filum aquae and the 
equal right of fishing in portions of the river 
adjacent to their lands. The Government has the 
right to the fisheries in large navigable rivers 
only and asthe claim toa several fishery by a 
Private person can only be founded upon a grant 
from the Orown, either proved or Presumed, it 
would follow that where a several fishery is claimed 
bya privateindividualin the natural streams in a 
perganah or pregantho the right claimed can be 
over navigable rivers only, or those portions of a 
river which are navigable, on the principle that 
BR grantee cannot havea right in what the grantor 
had not, Inany event such a grant can confer on 
the person to fish only in natural watercourses and 4 
pT in those made by ths hand of man. [p. 516, col. 
A several Ashery in India as elsewhere must be 
founded upon a grant from the Government; the 
fiver need not flow over the land of the Govern- 
ment, The right of the Government to the fishery 
Goss not depend upon itg ownerghip of the soil but 
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upon the navigability of the ‘stream There is no 
difference whether the change in the course is 
gradual or sudden, The grantee from the Govern- 
Ment can follow the shifting channel of the 
navigable river and his right to fish therein is not 
affected by the said channel passing over the lands 
of a private person. 

The plaintiff alleged that he had a several fishery 
inall streams which fell within certain places. - The 
current from the stream was introduced by an 
artificial excavation bythe District Board inton 
done which was a blind stream and was not navig- 
able ; i 

Held, that if the retention of the right of fishing 
is dependent on navigability ofthe river, a fortiort 
the extension of the right over a new channel must 
also depend upon the same character. The riparian 
proprietors from whom the defendants claimed to have 
derived the right to fish in the done in question, who 
undoubtedly held the done when a “blind stream" 
as their territorial fishery, had still their rights un- 
affected when the done was “converted into a flowing 
channel by the. act of the District Board, as the 
flowing channel is a non-navigable one. 

Held, also that the plaintiff could have no right 
in the doneas the current from the plaintiff's river 
was there introduced by an artificial excavation, | 


C. A, against a decree of the District 
Judge, Bakarganj, dated September 5, 
1931. i 

Mr. Jatindra -Nath Sanyal, for the Ap- 


` pellant. 


Judgment.—The plaintiff, who is the 
appellant before me, instituted the suit for 
a declaration that he has 11 as, 11 gds, 
odd share in a jalkarcalled the Satberia 
done, for possession and damages; in the 
alternative for rent. The case made by 
him in the plaint is that he and hia co- 
sharers, the pro forma defendants, have a 
jalkar mehal recorded as touzi No. 1427 
of the Bakarganj Collectorate. The jalkar 
is called Bishandi and comprises the 
rivers and dones that fall within, the 
boundaries stated in the plaint and that 
Satberia done isa part of the said jalkar. 
He claims an exclusive right to fish therein 
with his co-sharers by triangular nets. ‘In 
the evidence it was stated that Satberia. 
done is a part of the river system in which 
he and his co-sharers have a right of 
fishery, being a done that connects the 
Golapdi river, the Golapdi done and the 
Lohalia river which are shown to be big 
rivers in the settlement map. He does not 
claim the soil of the said done and his 
first witness admits that the donz in suit 
was a shallow one with no current till the 
District Board excavated a khal 7 or 8 
years before suit, called the Gajalia 
Bharani Khal, and the plaintiff had fever 
attempted to fish there before the District 
; The defendants, 
who admit Aghing in the done in suit, claiga 
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ihe right to fish there on the basis of settle- 
“ments taken from the riparian proprietors 
(not made parties) through whose estates 
the done flows. They do not deny that the 
-plaintiff and the pro forma defendants 
have a several fishery named Bishandi, but 
‘maintain that the done is not a part of the 
-same and is, moreover, not navigable. 

The plaintiff to support his claim re- 
lied principally upon Exs. 2, 3 and 4. 
Exhibit 4 which is an order of the Khas 
Mahal Deputy Collector states that proprie- 
tors of touzi No. 1427 have the right to catch 
fish in all the rivers comprised in the said 

. mahal and directs a clause to be inserted in 
‘the kabuliyats of the ijaradar of the Govern- 


ment Khas Mehal Jalkar forbidding him . 


to fish’ in those rivers. No particulars of 
‘the rivérs’ included in touzi No, 1427 are 
. mentioned in this order. Exhibits 2 and 4 
-are copies of the D Registers in respect of 
touet No. 1427. In Ex. 3 fourteen rivers 
and dones are mentioned. Satberia is not 
the Lohalia river and possibly Golapdi 
river are mentioned therein (The word in 
_Ex. 3 seems to be Golapi done, but I take 
it that the’ word is a contraction for 
Golapdi). In the body of Ex. 2 which is 
‘a part of Ex. 3 there is a-stotement that 
the owners of ‘touzi No. 1427 (Bishandi 
‘Jalkar Mehal) have a right to fish by 
‘triangular nets in 14 dones which flow 
through parts of certain thanas mentioned 
‘there. “In the foot-note, however, an order 
of the Collector is mentiond by which 
the word “fourteen” was expunged. 


“The plaintiff in the Courts below urged 
‘only one point, namely that Satberia done 
is a part of the river system of his fishery, 
apparently on the ground that the current 
ofthis river Golapdi passes through it and 
‘falls into river Lohalia; but before me. one 
“other point is urged, namely that he has a 
‘several fishery in all ‘streams which fall 
within the places mentioned in Ex. 2, which 
‘ag the first Court points out would include 
‘the whole of Patna Khali Sub-Division and 
parts of Yerozpur and Sudder Sub-Divisions 
‘of the District. Both Courts have found 
that the done is not navigable, a few years 
“back was part of a “blind stream,” a.:d that 
‘it was ouly when the District Boa:d ex- 
‘cavated a khal called the Gajalia B:arani 
‘about seven or eight years before suit, 
that regular current began to flow thigh 
it. On- these findings the plaintiff's suit 
has been dismissed, both Courts holding 
that the done cannot be regarded as in- 
-gluded in the river system in which the 
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laintiff has his fishery rights. The first 
Gonit remarked that ihe plaintiff had his 
fishery in the fourteen rivers mentioned in 
Ex. 3 (which does mention the Satberla 
done), but the lower Appellate Court did 
not place much reliance upon this fact. 
I have pointed out that the words fourteen 
rivers” which were originally im 
Ex. 2 were later on struck out by the Col- 
lector’s order and I would assume that 
the plaintiff's jalkar rights are not limited 
to fourteen rivers but to all rivers within 
the places specified in Ex. 2, in which he 
could in law have a several fishery. In 
my judgment the fact that the done 1s not. 
navigable and that it has become connected 
with the flowing rivers not by natural 
causes but by the act of the District Board 
puts an end to the plaintiff's claim. I 
would first consider the plaintiff's first 
contention for the first time advanced here, 
namely, that the plaintif has a several 
fishery in all the rivers falling within the 
boundaries of his grant as evidenced by Ex. 2. 
I do inot see how he can have any such right 
in rivers and streams or dones which are 
not navigable. It is well settled that in 
India the right of fishing in non navigable 
rivers is not in the Crown, but is in 
riparian proprietors. When such a river 
passes entirely through the estate of one, 
he has the right of fishing and when it 
passes in between twoestates, the proprie- 
ac- 
cording to the principle of usque ad medium 


filum aquae and the equal right of fishing 


in the portions of the river adjacent to their 
lands : Raja Neelanund v. Raja Tek Narain 


-(1) Sreemantu Bagdi v.Nirantar Jeila, 19 In d, 


Cas. 893 (2) and Khagendra Narain v. Matan- 
gini Debi (3). The Government has the right 
to the fisheries in large navigable rivers 
only and as theclaim toa several fishery 
by a private person can only be founded 
upon a grant from the Crown, either prov- 
ed or presumed, it would follow that 
where a several fishery is claimed by a 
private indivıdul inthe natural streamsin 
a perganah or preganaho the right claimed 
can be over navigable rivers only, or those 
portions ofa river which are navigable, 
on the principlethat a grantee cannot have 
a right in what the grantor had not, In 
any event such a grant can confer on 
the person to fish only in natural- water- 
courses and not in those made by the hand 
of man. 
(1) (1862) Osl, SDA Rep. 160, 


(2) 19 Ind, Oas. 893, 
3) 17 O'B14; 17I A 62; 5 Eer, {28 (P C),. 
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Now to turn. to the ease of the plaintiff 
as presented in thé lower Courts. The 
elaintiff claims the done as part of his 
river system. He says that the current of 
his river (Golapdi) flows into and through 
the done and passegon to his river Lohalia. 
That he says makes the done. a part of his 
river system and the fact that the done is 


not navigable, or that it was connected, 


with his rivers by an artificial channal, 
namely the Khal excavated by the District 
Board are not material facts at all which’ 
can affect his claim. His learned Advo- 
Cate refers to p. 374 of the Tagore Law 
Lectures of 1889 (Doss on the Law of Ri- 
parian Rights) and to a passage in Raja 
Srinath v. Dinabandhu Sen. Roy (4) at 
p- 516* and contends that his client ` has 
fishing rights in all “adjuncts of the 


navigable streams”, whether such paris are’ 


navigable or not. In examining this con- 
tention it is necessary to bear in mind that 
the plaintiff's claimis over anew channel 


through which a portionof the current of a’ 


river in which he. has fishing rights is now 
passing. It can be considered at most a 
channel branching from the main river 
Golapdiin which he has the fishing right, 
the running channel being formed not by 
reason of any natural physical change, but 
by reason of an act of man of a recent 
date, In my jugdment there is a great 
difference between the case where a river 
shifts from its old bed leaving there sheets 
of water which have a regular connection 
with the new main channel and the case 
where ariver divides itself, the volume of 
its waters still flowing down its old bed, 
and the new channelis a non-navigable 
channel passing over the lands of private 
persons or through their jalkars. Indu 
Bhusan Dose v. Surajuéala Debi (5), Inthe 
former case the sheets of water in its old 
bed may or may not be shallow. The per- 
son having the several fishery will still 
have his right to fish in those sheets as long 
as the connection is maintained with the 
flowing river and that connection is not 
merely occasional, due to temporary causes, 
as for instance an exceptional flood due to 
very heavy rainfall. The rights of the 
parties inthe last mentioned case, however, 
must be determined according to the 
principles which would govern the case 

(4) 25 Ind, Cas.467; AIR 1914 PO 48:411 A 221: 
42 0483; 1S OW N 1217; (1914) M WN651;1L W 
733; 16 ML T 319; AL TS 1193; 20 O L J 335; 16 


Bom. LR 901 (P O) 
Ro) 104 Ind: Cas, 494; A I R1927Cal, 741; 460 LI 
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when a river changes its, bed and takes 

a new course, for theextra¢hannél* form- 

ed is after alla new’ bèd.: ‘The law -in ' 
this respect has-been’ elaborately discussed : 
in Raja Srinzth vi’ Dinabandhu- Sen Roy 
(4) by Lord Sumner. “That. was also-a cage : 
where. a new channel ` -was formed which! 
connected Lwo’ old ‘navigable ' channéls':of” 
the river Padma-as the’ plan would show: - 
Lord Sumner in the beginning of his judg-- 
ment pointed out that the new channel! 
in respect, of which there. was the- disputa! 
was bothtidal and navigable: An éxhitis-’ 
tive examination of the Indian cass- Jawi 
was then made: and: the following proposi-: 
tions, material to this case,-were laid down? 
(tj) that a several-fishery in India’ ` ‘as’ 
elsewhere must be founded. upon a--grant* 
from the Government, (ii) that the river 
need not flow over the land: of the Govern: 
ment, the right of the Goverment fo the- 
fishery does not depend upon its ownership‘ 
of the soil but upon navigability of ` the 
stream, (tit) that there is no difference 


whether the change in the course ‘jis 
-gradual or sudden, and (iv) that the 
grantee from the Government can follow 


the shifting channel of the navigableriver 
and his right to fish therein is not affected: 
by the said channel passing over the lands 
of a private person, In the course of the 
judgmet the case of Tarini v. Watson 
& Co. (6) is noticed and approved’ by 
Lord Sumner’ and the ratio of that decisions 
in‘my judgment furnishes an answer ‘to 
the case beforeme. There the defendants 
(Watson & Co.) had a several fishery in the 
river Howlia, a public navigable river, 
which had changed its course suddenly and 
passed in part over the plaintiff's (Tarini's) 
lands. Tarini claimed the right to fish on 
that portion of the river which flowed over 
hig lands on the ground that he was the 
owner of the soil. Ameer Ali, J., overruled 
the plaintifi's claimandin the course of 
the judgment, after quoting with approval 
the observations of Norman, J., in Grey v. 
Anund Mohan (7), which was a converse case 
go right of the defendant to the fishery in the 
water in question being merely granted out of 
and a part of the right of the Government to the 
river canno longer exist when the right of the 
Government is gone.) 
observed; i 
“but the principle laid down was that so` long 
as the river retains its navigable charazter, it is 
subject to the right of the public and the right of 
fishery remains in the person who held it-undera 
grant from the Government,” eas ês 

(6j17 0933. ` - i D 
(D) (1964) W R 108, dite S naan Ta 
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If the retention of the right of fishing is 
dependent on navigability of the rivera 
fortiori the extension of the right over a 
new channel must also depend upon the 
“same character. In my judgment therefore 
the riparian proprietors from whom the defen- 
dants claim to have derived the right to fish in 
the. donein question, who undoubtedly 
held the done when.a “blind streams” as 
their territorial fishery, have still their 
rights unaffected when the done was con- 
verted into a flowing channel by the act of 
the District Board, as the flowing channel 
is a non-navigable one. I also hold that 
the plaintiff can have also no right in the 
done as the current from the plaintiff's river 
was there introduced by an artificial ex- 
cavation. Certainly the plaintiff can have 
no right to fish in the Gajalia Bahrani 
Khal which is an entirely artificial channel 
and whichis the connecting link between 
the plaintiff's river and the -natural de- 
pression which is called a “blind stream” 
by the Courts below. The change ‘in the 
course of ariver soasto attract the rule 
‘laid down in Raja Sarinath v. Dinabandhu Sen 
Roy(4} must be a change by natural causes; 
oras Lord Sumner puts it “a natural 
physical change.” This is an additional 
reason which puts the plaintiff out of Court. 
The appeal accordingly is dismissed, but 
without costs as therefore is no appear- 
ance on behalf of the respondents. 

N. Appeal dismissed. 


—_—__ 


LAHORE HIGH COURT 
First Civil Appeal No. 524 of 1931 
June 5, 1934 
Barme AND Din Mugammap, JJ. 

Musammat PURAN DEVI—Puaintire 

; —APPELLANT ` 

versus 

DILA RAM AND orners — DEFENDANTS 


4 — RESPONDENTS 

Award—Suit to set aside decree on basis of award 
on ground of Jraud—Maintainability of. ` 
Ordinarily a suit is: maintainable to set aside a 
decree on the ground of fraud. And if, as a matter of 
fact, the consent of a party to arbitration proceedings 
is obtained by fraud and if heis kept ignorant of the 
real nature of those proceedings, no distinction can be 
made between decrees based on awards and ordinary 
decrees. In either case, the fraud goes to the root of 
the proceedings on which the decree is founded 
and this is the reason why a suit to set aside 
a decreson the ground of fraud is allowed. 
Khagendra Nath v. Pran Nath (4), and Nistarini Dassi 
v. Nandoo (5) relied on. Teja Singh v. J. anmeja Singh 
(1) Mehtu Kashi Ram v. Dadabhoy (2) and Skinner v. 
Badri Krishen (3), explained, 3 
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F: C. A. from the decree of the Senior Sube 
Judge, Ludhiana, dated December 3, 1930. 

Messrs. Badri Das and Vishnu Datta, for 
the Appellant. 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Respondents. 

Bhide, J.—The facts of the case giving 
rise tothis appeal are briefly as follows: 
On May 31,1929, one Atma Ram died 
leaving a widow named Musammat Puran 
Devi. On June 18, 1929, Musammat Puran 
Deviand her brother-in-law Dila Ram 
entered into an agreement to refer their 
dispute as regards succession to the pro- 
perty left by Atma Ram to the arbitra- 
tion of Dr. Naurata Ram, defendant No. 3. 
Dr. Naurata Ram gave his award on the 
same day. On June 25, 1929, Dila Ram 
applied forthe award being made a rule 
of the Court under para, 20, Sch, TI, Civil 
Procedure Code Musammat Puran Devi 
raised no objection to the award and the 
Oourt accordingly passed a decree in 
accordance with it on July 22, 1929. 
Ten months later, Musammat Puran Devi, 
instituted the suit, which has given rise 
to the present appeal, praying fora declara- 
tion that the decree on -the basis of the 
award passed on July 22, 1929, was obtained 
by fraud and was, therefore, liable to be 
set aside. A preliminary objection was 
raised on behalf of the defendant that the 
suit was not maintainable, and this objec- ` 
tion was upheld by the trial Court and the 
suit was dismissed. From this decision 
Musammat Puran Devi has preferred the 
presént appeal. : 

The sole point for decision in the appeal 
is, whether the learned Judge of the trial 
Court was right in holding that no suit 
lies to set aside a decree passed on the 
basis of an award, on the ground that 
the decree had been obtained by fraud. 
The learned Judge has relied on Teja Singh 
v. Janmeja Singh (1), a Division Bench 
judgment of this Court in which two 
previous decisions of the Punjab Chiet 
Court, Mehta Keshi Ram v. Dadabhoy (2) 
and Skinner v. Badri Krishen (3), were 
followed. In Mehtu Kashi Ram v. Dadabhoy 
(2) it was held that the proper remedy 
of a person who wishes to have a decree 
passed in accordance with an award to 
be set aside is to apply for a review to 
the Court which passed the decree and 
that no separate suit to have the decree 


(1) 57 Ind Oas. 195; A I R 1920 Leh, 90, 

(2) 124 P R 1880. 

(3) 31 Ind. Oas, 196; A I R 1915 Lah, 153; 98 P R 
1915; 179 P W R 1915, 
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-Bet aside was maintainable, Barkley, J., 
in the course of his judgment, however, 
remarked that, possibly a suit might lie 
to set aside such a decree if it could be 
shown that the judgment was a nullity, 
But he did notsee on what grounds it 
could. be held that a judgment passed 
by consent, after an arbitration award, and 
in accordance with that award, could be 
held to be a nullity, unless the award was 
‘vitiated by some defect apparent upon the 
face of it. This judgment was followed 
In Skinner v. Badri Krishen (3), but in 
that case also the learned Judges remarked, 
„at the conclusion of their judgment, that 
16 was not necessary for them to decide 
that in no circumstances imaginable could 
a decree on an award be set aside by 
-& Separate suit. In a suit, e. g., where 
one party had been personated and had 
received no notice of the proceedings, such 
-a suit might be maintainable. In Teja 
Singh v, Janmeja Singh (1) the previous 
decisions are followed but without any 
further discussion of the point. 

.. The learned Counsel for the appellant 
has urged that the above authorities do 
not really definitely lay down that a suit 
to set aside a decree based on anaward 
is not maintainable at all and that, in 
-circumstances like those inthe present 
case in which the plaintiff has alleged 
that she was led to believe that by ap- 
-pearing before an abitrator she was being 
declared the owner of the property of her 
husband and was thus deceived, there 
ig no reason why the suit should not be 
maintainable. According to. the plaintif, 
.the fraud came to her knowledge only 
after the decrea had been passed. As the 
.plaiatif was not aware of the fraud before 
the passing of the decree, it was impossible 
for her to raise any objections in 
respect of the fraud under para. 15, 
Sch. II, Civil Procedure Vode. 

The learned Counsel for the respondents 
concedes that, ordinarily a suit is main- 
-tainable to set aside a decree on the 
ground of fraud but he urges that an 
exception must be made in the case of 
decrees based on awards as the policy 
of the law is to give finality to decrees 
passed on awards. It was pointed out 
that the scope of objections to such 
awards is very limited and after the 
objections, if any, are disposed of, no 
appeal is allowed by law. This may be 
so. But-if, as a matter of fact, the consent 
ofa party to arbitration proceedings is 
obtained by fraud and if he is kept ignorant 
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of the real nature of those proceeding 
as alleged in the present case, I do not 
‘see why any distinction should be. made 
between decrees based on awards and 
ordinary decrees. In either case, the fraud 
goes tothe root of the proceedingson ~ 
which the decree is founded and this, I 
understand tobe the reason why a suit 
to set aside a decres on the ground of 
fraud is allowed. In Khagendra Nath vV. 
Pran Nath (4), it was held by their Lord- 
ships of tha Privy Council that a suit was 
maintainable to set aside an ex parte 
decres and a sale in pursuance thereof on 
the ground that the whole suit in which 
the ex parte decree was obtained. was a 
fraud from beginning. to end. In tha present 
-case also the allegations of the plaintiff 
are to the same effect. In Nistarinit Dassi 
v. Nandoo Lal (5), the facts were somewhat 
similar to those of, the present case. The 
plaintif alleged that certain joint property 
belonging to her late husband and the 
defendant was partitioned by the arbi- 
-trators under an agreement to which her 
consent was fraudulently obtained .a decree 
.was subsequently passed on the award, 
She prays for adeclaration that the award 
and the decree had been obtained’ by 
fraud and that the decree was, therefore, 
void, Thesuit was held to be maintain- 
able. aoe 
I have already pointed out that even 
in -Mehtu Kashi Ram v. Dadabhoy (2) and 
Skinner v. Badri Krishen (3), the possibility 
of a suit to set aside a decree based on 
au award being maintainable io certaid 
circumstances was recognised. In Teja 
Singh v. Janmeja Singh (|), these.two 
rulings were followed, without any further 
discussion of ths point. On the other hand, 
the two rulings cited by -the learned 
Counsel for the ‘appellant referred to 
above clearly support his contention that, 
‘on his allegations made in the plaint, the 
present suit is maintainable. 1 need 
hardly say that I express no opinion on. 
the merits of these allegations which have 
yet to be gone into, But. assuming: the. 
allegations to be correct as they must be 
assumed to be for the purposes of the 
‘preliminary point under discussion, I sea 
no good reason eithér in principleor on 
‘anthority, to hold that the. present suit is 
not maintainable, I would accordingly ac- 
cept. this appeal and setting aside the 
decree of thé learned Subordinate Judge 
(4) 29 O 393; 29 I A 99; 8 Sar 266; 4 Bom. LIR 363; 6 


O WN 473 (P 0). 
(5) 26 O 891; 3 0. W. N. 670. 5 eee 
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„remand, the case under O, XLI,r. 23, 
Civil Procedure Code for re-decision on 
merits, Stamp on appeal to be refunded. 
‘Costs to follow final decision. 

Din Muhammad, J.—I agree, 

N, ‘ Appeal allowed. 


‘ CALCUTTA HIGH COURT 
k Civil Appeal No. 555 of 1933 
November 23, 1934 
:.’ * GUBA AND BARTLEY, JJ. 
` SATYANARAYAN BANERJEE AND 
ANOTHER—CREDITORE—A PPELLANTS 


~ versus: 

DINESH CHANDRA ROY CHOUDHURY 
AND ANCTHER— RESPONDENTS 

` Deed—Constructicn- Document hypothecating mov- 

‘ables and’ immovables not regisiered— V alidity—Held, 

‘movable’ was not confined to machinery. 

Where by a document purporting to be 8 mort- 
‘gage deed, movable and immovable properties were 
‘hypothecated and the document was unregistered: 

Held, ibat so fares the immovable property was 
„concerned there was no valid mortgege and that the 
„movables were not copfined to machinery only but 
referred to all movables specified in the deed and 
‘that the mortgage in respect of it was valid. 

TA. against an order of the District Judge, 
24- Parganas, dated Novemker 27 and 29, 
1933. 

Messrs. Bijon K. Mukerji and Khitindra 
K. Mitter, for the Appellant: 

Mr. Abinash Chandra Ghose, for 
Respondents.. 


Judgment.—This is an appeal arising 
out of an insolvency proceeding started 
at the instance of a creditor. The question 
raised before the leained District Judge 
of the 24-Parganas, which has given rise 
to this appeal was whether the Judge was 
right in interpreting or confining the word 
’ “movable” to machineries, as was done 
by him in his orcer dated November 27, 
1933, when the learned Judge was apparent- 
Jy asked to determine what bis predecessor- 
jn-cffice meant by ‘‘movables” in his order 
of May 8, 1933, passed in Insolvency Case 
‘No. 14 of 1931, in the Court of the District 
Judge of the 24-Parganas. The creditors 
applying. for adjudicaticn, the appellants 
in this Court, placed before the Court a 
document purporting to be a mortgage-deed, 
in which both movable and immovable 
properties were hypothecated. The docu- 
ment, however, was not a registered one, 
and the transaction evidenced by the 
same could not therefore operate us valid 
mortgage of immovable property under the 
law. It could not affect immovable property 
epecified therein so far as the immovable 


the 
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property. was concerned, there. was no valid 
mortgage, by the insolvent, against whom 
the application for adjudication was 
directed. The learned Judge ovexruling 
the objection of the Official Receiver that 
the document was invalid as & whole, stated 
in one part of the order that there was 
“a valid mortgage of the movables, 1. €. 
machineries;” and in the- concluding 
part of the order passsd by him definitely 
stated, and which statement was strictly 
in accordance with law, that “go far as the 
movables” were concerned, the mortgage 
was valid, and was not liable to be held 
void,as against the Receiver under s. 54, 
Provincial Insolvency Act. On the order 
of the learned Judge passed on May 8, 
1933, as it stands taken as a whole; we are 
not able to hold that the movables specifi- 
ed in the unregistered mortgage-deed were 
confined to machineries only. The move- 
ables mentioned in the order, regard being 


„had to the concluding part of the same 


must refer to all the movables specified in 
the unregistered mortgage-deed. 

It remains to notice that we were not im- 
preesed with the argument advanced on the 
side of the respondent, that the order of 
Judge passed on May 8,1933, could be held 
to be limited to machineries only, on the as- 
sumption that the other movables mention-. 
ed in the unregistered mortgage-deed, 


-vested in the Receiver in insolvency, on 


ibe footing that they remained in the pos- 
session of the incolvent and we cannot pos- 
sibly accept the position indicated in the 
above argument before us, as sound, regard 
being had to the provisions of the law 
applicable to the facts and circumstances 
of the case before us. In the above view 
of the question raised in this appeal, the 
order of the learned District Judge, passed 
on November 27, 1933, is set aside. The 
Official Receiver is to pay to the appellants 
the whole of the sale proceeds 
of the movables mentioned in the 
unregistered mortgage-bond, less adminis- 
traticn charges. The appeal is allowed; 
there is no order asto costs in this appeal. 
N. Appeal allowed. 


` 
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-RANGOON HIGH COURT 
‘Civil Miscellaneous Appeal No. 108 of 1934 
h February 28, 1935. 
Mya Bu AND DUNKLEY, JJ. 
U AUNG DIN- -APPELLANT 
versus 
B. K. HALDAR AND ANOTHER — 
; RESPONDENTS 

Civil’ Procedure Code (Act V of 188), 0. XXI, 
` rr. 29, 92—Discretion of Court under r. 29—Execu- 
“tion, when can be stayed under r. 29— Application, 
‘if should be made before sale takes place. k 

Order XXI, r. 29 of Civil Procedure Code is 
` permissive. Thereunder the Court is giyen the 
‘discretion of staying the execution, whereas r. 92 of 
‘OQ, XXI, Civil Procedure Code is imperative by enact- 
-ing, that in-the absence of an application under T. 89 
‘or-r. 90 or r. 92, or where such application has been dis- 
allowed, the Court is bound to order -confirmation 
of the sale, When these two rules are read together, 
‘as they should be, the result is that the Court may 
in its discretion stay execution under r. 29 only 
before the operation of r, 92 takes place, i.e, before 
the sale of the property in question where the execu- 
stion is by sale ofthe property attached, 


C. Mis. A. from an order of the District 
‘Court, Pyinmana, in Civil Execution Case 
‘No. 2 of 1933, > 


Mr. Tun Aung, for the Appellant. 
Mr, Talukdar, for the Respondents. * — 


._Mya Bu, J.—Respondent No. 1 is the 
deciee-holder and the appellant and: res- 
pondent No,.2 are his judgment-rdebtors. 
Respondent No. 1 obtained a decree against 
‘the appellant and respondent No. 2 which 
was salisfied except to the extent of about 
Rs. 20,(00. When respondent No. 1 applied 
for execution of the decree for the reco- 
very of the balance in Civil Execution 
-No. 2 of 1933, the respondents objected to 


the application on the allegation that the - 


‘decree-holder had entered into an agree- 
ment with them to tike over certain. im- 
‘movable property belonging to them in full 
satisfaction of the balance for which execu- 
tion was scught. The objection did not 
prevail and certain landed property of the 
jedgment-debicrs wes attached and 
brought to sale cn April 20, 1934, when the 
decree-kolder became ihe purchaser of the 
property. The sale was due to be con- 
firmed cn May 28, 1934. On May 18, the 
_application frem which {his appeal has 
„arisen was filed by the appellant praying 
for stay of confirmation of the sale on the 
ground that he had filed a suit with refer- 
“ence to the alleged promise of the decree- 
holder to take over certain cther property 
in full satisfaction of the balance of the 
decretal amount, in the same Court. This 
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application was lodged under O. XXE 
r. 29, Civil Procedure Code: There. is no 
dispute that the suit referred to hed been 
filed about two or three days before the 
filing of this application, in the District 
Court of Pyinmana. This application, howe 
ever, was filed at a time when the proce- 
dure laid down in. Order XXI, r. 92, Civil 
Procedure Code, was in operation. Accord- 
ing to this rule. ; 
“Where no application is made under r, 89, r, 90 
or r. 91, or where such application is made and 
disallowed, the Court shall make an order confirm- 


ing the sale and thereupon the sale shall become 
absolute,” 


For the purpose of this appeal, the case 
must be treated as one where there was no 
application either under r. 69, re 90 or r. 91, 
at the time when the confirmation of the 
sale was pending. O. XXI, r. 29, is in the 
following words: : 

“Where a suit is pending in any Court against 
the holder ‘ofa decree of such Court, on the part 
of the person against whom the decree was passed,, 
the Court may, on such terms as to security or other-. 
wise as it thinks fit, stay- execution of the decree 
until the pending suit has been decided,” i 

The learned Advocate for the appellant 
contends that an execution proceeding is 
pending until the sale therein is confirmed 
and becomes absolute and therefore an 
applicátion under -this rule can be filed 
and may be granted even after the sale 
before the sale is confirmed. If this con- 
tention is sound, it is’ obvious that with re- 
ference to the period between the sale in 
execution and the confirmation of such 
sale the two rules are in conflict with 
each other. These two rules- can and should 
be read together for the purpose in hand 
and «.reasonable construction placed on 
them. Rule 29 is permissive. Thereunder 
the Court is given the discretion of stay- 
ing the execution, whereas r. $2 ig im- 
perative by enacting that in the absence 
of an application, under r. $9, r. 90 orr. 92 
or where such application has been dis. 
allowed, the Court is bound to order con- 
firmation of the sale. When’ these two 
rules are read together, as ihey should be.’ 
ihe result is that the -Court may in its dis. 
cretion stay execution under r. 29 only 
before the operation of r. 92 takes place, i. e. 
before the sale of the property in question 
where the execution is by sale ofthe prop- 
erty attached. In this view -of rr. 29 and 
92, O. XXI, the application of the appel- 
Jant of the May lë, was clearly out of 


time and therefore there is no merit inthis 


appeal. There is still another point- against 
the appellant. As has been pointed out 
the power of the Court under r. 29 is purely 
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discretionary, and there being nothing to 
show that in refusing to stay confirmation 
ofthe sale upon an application made in 
the circumstances of this case and discre- 
tion was erroneously or improperly exercised, 
there is no ground for interference with the 
order under appeal. For the above reasons 
the appeal fails and it is dismissed with 
costs, Advocate's fee three gold mohurs, 


; Dunkley, J.—I agree that this appeal 
must be dismissed. The sole point that 
has been raised in argument on behalf 
of the appellants that his application of 
May 18, 1934, made under the provisions 
of r. 29, O. XXI, to stay the execution 
proceedings ought to have been allowed. 
Rule 29 confers upon the Court a discretion 
to stay proceedings in execution but under 
sub-r, (1), r. 92 an imperative duty is cast. 
upon the Court to confirm the sale unless 
an application of certain kinds is made, 
of which kinds an application under r. 29 is 
not one. It is plain that a discretionary 
power cannot be exercised in such a way 
as to over-ride an imperative duty, and 
it follows in consequence that an applica- 
tion under r. 29 must be made before the 
sale of the property takes place. . 
Ny Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 92 of 1933 
June 27, 1934 
MUKERJI snp S. K. Gnose, JJ. 
GURUDAS ADHYA— DerCREE-HOLDER— 
APPELLANT 


E VETSUS 

JNANENDRA NARAIN BAGCHI AND 

oTHERS—J UDGMENT-DEBTORS— 

oe RESPONDENTS 

Civil Procedure Code (Act V of 1908); s. 39, 
0, XXI, r. 6—Simultaneous execution, if permitted— 
Process of sale, to see whether proceeds will be suffi- 
cient to cover decree, if essential—Execution pending 
—Court’s power to issue certificate of  non-satisfac- 
tion—Order of transfer, when to be made, 
- Simultaneous execulion is permitted by the Court, 
but in making an order for such execution, care 
should be taken so that there may not be any hard- 
ship tothe judgment-debtor. The Court has juris- 
diction to execute its decree andat the same time 
send it to another Court to execute it simultaneous- 
ly. It is not neceesary, for the Court to go through 
the process ofa sale in order to findout whether 
in point of fact the proceeds of the sale would be 
sufficient to cover the decree. It would be enough 
if there are allegations made, supported by an 
affidavit or some other evidence on which the Court 


can reasonably rely, which tends to show that there 


are circumstances present from which it can be 
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safely inferred that the properties within the juris“ 
diction of the Court would not satisfy thé decree. 
If such circumstances are proved to the satisfaction 
of the Court, it would be quite open to the Court, 
having regard to the provisicns of cl. (b), £, 39, 
Civil Procedure Code, to make an order transferring 
the Di for execution to another Court. [p. 524, 
col. 1, 

Where execution is pending in a Court, the Court 
ig not deprived of the power of issuing a certificate 
of non-satisfaction. But before crdering transfer, 
the Court should order notices to issue on the judg- 
ment-debtors so that they may have an opportunity 
of showing cause asto why an order should not be 
made under O. XXI, r. 6 ofthe Civil Procedure 
Code, After hearing the. judgment-debtor’s objec- 
tion, if any, as regards the order to be made, the 
Judge should proceed to consider whether sufficient 
cause has been made out justifying the issue of 
simultaneous execution under the provisions of s, 39 


‘of the Civil Procedure Code. 


©. A. from the original order of the 
ngg, Birbhum, dated January 21, 
1933. 


Messrs. Bijan Kumar Mukherjee and 
Kumud Bandhu Bagchi, for the.Appellant. . 

Mr. Bejoy Kumar Bhattacharjee, Mr. 
Durga Charan Mitter for Mr. Benoyendra 
Prasad Bagachi, for the Respondents. 


Judgment.—This is an appeal by the 
decree-holder against an order passed by 
the Subordinate Judge of Birbhum on Janu- 
ary 21, 1933. The facts which gave rise 
to the proceedings in which the said order 
was passed are as follows: The appellant 
obtained a decree for money on August 23, 
1932, against the respondents judgment- 
debtors. The amount of the decree was 
about Rs. 14,000 or a little more. When 
the suit, as a result of which the said 
decree, was passed was pending, the appel- 
lant obtained an order of attachment of 
certain properties before judgment. The 
suit was instituted and tried in the Court 
of the Subordinate Judge at Murshidabad, 
On September 24, 1932, the appellant 
applied for execution of the decree andin 
the said application it was prayed in the 
first place that the properties which were 
under attachment and within the jurisdic- 
tion of the Murehidabad Court were to be 
proceeded against, and nextly it was prayed 
that certain other properties which the 
judgment-debtors had within the jurisdic- 
tion of the Court at Birbhum might be 
proceeded against, and that for the latter 
purpose the decree might be transferred 
io the Birbhum Court. Inthe application 
it was slated that the properties which 
hed already been attached and were within 
the jurisdiction of the Murshidabad Court 
would not be sufficient for the satisfaction 
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of the decree because there were certain 
other decrees which were for very large 
amounts and which were specified in the 
application, in consequence of which the 
said properties had also been attached, 
and that any amount which might be 
obtained by the sale of those properties 
would have to be distributed pro rata 
amongst the contending decree-holders. On 
receipt of this application, the Subordindte 
Judge at Murshidabad made an order on 
September 24, 1932, directing the sale of 
the properties lying within the jurisdiction 
of his Court and which had been attached 
before judgment. 
concerned, he ordered that no fresh at- 
tachment was necessary and he ordered 
notices to issue on the judgment-debtors 
under O. XXI, r. 66, Civil Procedure Code 
fixing November 15, 1932, forreturn. As 
regards the prayer for the transfer of the 
decree for execution to the Birbhum Court 
the learned Judge made this order. 

“On the prayer of the decree-holder let a cer- 
tificate under O. XXI, r, 6, Civil Procedure Code, 
be sent to the District Judge of Birbhum for exe- 
cution of the decree in the Sub-Judge's Court 
of that place with the direction that the decree- 
holder may proceed with his execution there as 
well as here, but the sale at Suri may not 


actually be held before further direction from this 
Court,” 


It may be stated here that this order was 
made by the learned Judge without giving 
any notice to the judgment-debtors and 
without hearing what they had to say as 
to why the order should not be made. In 
accordance with the order transferring the 
decree which was passed by the learned 
Subordinate Judge as aforesaid, a copy of 
the decree was sent to the Court of the 
Subordinate Judge at Birbhum and also a 
certificate of non-satisfaction in which it 
was stated that there had been satisfaction 
of the dezree which was to be executed 
and that the claim thereunder was Rs. 15,000 
odd carrying interest at six per cent per 
annum. On receipt of this certificate and 
the copy of the decree from the Court of 
the Subordinate Judge at Murshidabad, 
the Subordinate Judge of Birbhum on 
September 27, 1932, made an order issuing 
attachment under 0. XXI, r. b4 of the 
Code with regard to the properties within 
the jurisdiction of his Court which had been 
specified as being properties against which 
execution was to be proceeded with. Later 
on, on January 4, 1933, by which date the 
attachment ordered as aforesaid had already 
been effected, an objection was filed on 
behalf of the judgment-debtors, This 
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objection was heard by the learned Sub- 
ordinate Judge and he eventually on 
January 21, 1933, allowed the objection and 
dismissed the execution case, 

The learned Subordinate Judge held that 
the question that arose in the case was 
whether the Gourt could hold jurisdiction 
to execute its decree and at the same time 
send it to another Court to execute it 


‘simultaneously. To this question the learn- 


ed Judge gave his answer in the necati 

He held that, under s. 39, cl. (b) ne 
Code, before a decree could be sent to 
another Court for execution, a case must be 
made out that there was no sufficient 
property within its own jurisdiction to 
satisfy the decree and that inasmuch ag 
in the present Case the execution proceed- 
ings which were pending in the Court of 
the Subordinate Judge at Murshidabad had 
not.come to an end, it was not possible for 
that Court to come to any such conclusion 
as that. _He observed next that there was 
no provision in the Code for the issuing of 
a conditional certificate and that all that 
the Court under such circumstances could 
do was to issue a precept under s. 46 of 
the Code. He treated the transfer of the 
decree and the issuing of the certificate of 
non-satisfaction as amounting to the issuing 
of a precept under s. 46 of the Code: and 
finding that the attachment which’ had 
been made under that precept had con- 
tinued for more than the period of two 
months which the section contemplated, he 
thought thatthe attachment must come to 


-an end. In this view of the matter; _he 


held that the judgment-debtors’ objections 
should succeed and he accordingly dis- 
missed the execution case. It is from this 


order that the present appeal has been 
preferred. 


The view which the learned Subordinate 
Judge has taken, namely, that the Court 
cannot hold jurisdiction to execute its 
decree and at the same time send It to 
another Court to execute it simultaneously 
is a view which according to the authori- 
ties cannot be supported. Many of the 
decisions bearing upon this question were 
noticed in J. C. Galstaun v. F. E, Dinshaw 
(1), at pp. 661-662*. In view of the decisions 
referred to there, it must be taken that the 
view generally accepted by the Courts is 
that simultaneous execution is permitted 
by the Court, 


wet? Ind. Cas.5!3; A I R1927 Cal. 581; 31 O W 
*Page of 31 O W N—[Ed], 





eee ee 


524 


but that in making an order for such exe- 
cution, care- should be taken so that there 
may not be any hardship to the judgment- 
debtor. But at the same time we must 
say that the order which was made by the 
Murshidabad Court in the present case on 
September 21,1932, directing the copy of 
the decree to be transferred to the Birbhum 
Gourt together with a certificate of non- 
satisfaction is an order which ought not to 
be supported for one reason, at least if for 
no other- reason, that it was made without 
giving any opportunity to the judgment- 
debtors to state what they had to state in 
opposition to such an order. 

| Our attention has been drawn by Mr. 
Bhattacharjee appearing on behalf of the 
respondents to the provisions of cl. (b), s. 39 
of the Code and it has been argued by him 
that in the present case there is nothing 
to show thatin point of fact the properties 
which are within the jurisdiction of the 
Murshidabad Court will not be sufficient to 
satisfy the decree. And he has also argued 
that cl. (b),r. 6, O. XXI, suggests that it is 
only where either there has been no execu- 
tion of a decree or where there has been 
éxecution but the decree has not been 
satisfied in full that an order may be made 
sending a decree for execution to another 
Court. We àre of opinion that these con- 
tentions are not well founded. It is not 
necessary, in our opinion, for the Court to 
go through the process of a sale in order 
to find out whether in point of fact the 
proceeds of the sale would be sufficient 
to cover the decree. It would be enough if 
there are allegations made, supported by 
an affidavit or some other evidence on 
which the Court can reasonably rely, which 
tends to show that there are circumstances 
present from which it can be safely inferred 
that the properties within the jurisdiction 
of the Court would not satisfy the decree. 
If such circumstances are proved to the 
satisfaction of the Court, it would be quite 
open to the Court having regard to the 
provisions ofcl. (b), s. 39 to make an order 
transferring the decree for execution to 
another Court. And we are further of opi- 
nion that cl. (b),r.6, O. XXI, only lays down 
what the Court will have to doat the time 
when the decree is sent for execution; it 
only says that a certificate will have to 
be issued setting out that satisfaction of the 
decree has not been obtained by execution, 
or where the decree has been executed in 
part, the extent to which satisfaction has 
been obtained. In our opinion nothing that 
has been said incl. (b), r. 6, O. XXI, should 
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be considered as indicating- that in a case -7 
where execution is pending- in a Court, the 
Court is deprived of the power of issuing . 
a certificate of non-satisfaction. We there- 
fore think that it must be held that the 
view which the learned Judge has taken 
as regards the competency of the Murshid- 
abad Court to transfer the decree to 
Birbhum Court to executeis not correct. 
In our opinion, therefore, the learned Sub- 
ordinate Judge was not right in dismissing 
the execution case. on the ground on which, 
he has proceeded. 

As we have already stated, the original 
order which was made by the Court at 
Murshidabad was not an order properly 
made. .We therefore do not interfere with 
the order from which, the appeal was pre- 
fered. We think it only right to-point out 
to the learned Subordinate Judge who made 
the order for transfer of the decree that he’ 
should now go on with the proceedings 
from the point at which the application 
was made by the deeree-holder on which he 
madethe order of September 21, 1932. He 
should now order notices to issue on the 
judgment-debtors so that they may have 
an opportunity of showing cause as to why 
an order should not be made under O. XXI,- 
r. 6 of the Code. After hearing the judg- 
ment-debtor's objection, if any, as regards 
the order to be made, the learned Judge 
will proceed to consider whether sufficient 
cause has been made out justifying the 
issue of simultaneous execution under the 
provisions of s. 39 of the Code. If he 
decides to make such anorder, he will con- 
sider, having regard to the provisions of 
O. XXI, r. 26 of the Code as to whether any, 
and if so, what further order should be made 
as regards the limitation to be put upon the 
execution that will take place in the Court. 
in which the decree would be sought to be 
executed. 

The result, therefore, is that the appeal. 
is dismissed, but the attention of the Sub- 
ordinate Judge of Murshidabad, in whose 
Court the execution in respect of the 
aforesaid decree is pending should be 
drawn tothe observations made above so 
that he may proceed with the case in ac- 
cordance therewith. There will be no 
order for costs in this appeal. 

D. Appeal dismissed. 


. to respondents. 
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MADRAS HIGH COURT 
Civil Appeal No. 125 of 1928 
March 13, 1934 
JACKSON AND BUTLER, Jd. 
M. A. Rm. PERIANAN CHETTIAR— 
APPELLANT 
VETSUS 
P. V. A. R. K. R. LAKSHMANAN 
CHETTIAR AND OTHERS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. 57—Attachment effected in execution and petition 
closed "—‘* Closed ”, whether means dismissed, 

Where an attachment is effected in execution of a 
decree and an endorsement in petition that it is 
“closed " is made, it does not mean that the petition 
has been dismissed. The attachment is still effective 
‘and if nonotice is sent to the attaching decree- 
holder to show cause why his attachment should not 


be raised, he has every right to assume that it is. 


still operative until his petition is dismissed. 
Veluswami Naicken v. Dhanakoti Balasubramania 
Chettiar (1), applied. 

5. A. against an order of the Sub-Judge, 
Madura, dated October 4, 1927. 

Messrs. R. Gopalaswamt Iyengar and S. T. 
Srinivasa Gopalachari, for the Appellant, 

Messrs. M. Patanjali Sastri, S. Partha- 
sarathi and V. K. Thiruvenkatachariar, for 
‘the Respondents. i 


Judgment.—In O. S. No. 34 of 1912, 
Ramnad Sub-Court, for framing a scheme 
suit this Court ultimately allowed both 
parties costs outof the temple funds, 
The surviving plaintiffs Nos. 2, 7and,9 
were entitled to Rs. 7,458-7-6. Plaintiff 
No, 2 filed E. P. No. 76 of 1921 to attach 
Rs, 8,000 -lying to the credit of the temple 
in the Indian Bank. The attachment was 
effected and the petition was endorsed as 
“closed.” .On October 25, 1921, plaintiff 


No.2 filed “E. A. No. 502 of 1921 in 
E. P. No. 76 of 1921" praying to be 
allowed to draw on his own behalf 


Rs. 1,780-11-11 and the balance after notice 
The Court ordered that 
the Rs, 8,000 should be sent for and a 
cheque for the above amount should be 
issued to plaintiff No. 2, and noticeshould 
go to the other plaintiffs for the balance. Then 
after various notices had been issued, plaint- 
iff No. 2 was ordered to apply to bring 
legal representatives of plaintiffs Nos. 3 to 5 


‘onto the record. Plaintiff No. 2 petition- 


ed to this effectin E. A. No. 191 of 1922 


‘and on his failure to pay batta, it was en- 


dorsed on E. A. No. 502 “E. A. No. 191 
of 1922, (E. A. No. 191 of 1922) dismissed. 
‘Hence this petition too is dismissed, 
August 31, 1922.” 

“This petition” no doubt refers to E. A, 


No. 502 whichis described as petition in 
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ing the original E. P.No. 76 under which 
the attachment was made. Meanwhile on 
February 20, 1922, the Additional Sub- 
Court, Sivaganga, had attached the deposit 
ina suit were another person was claim- 
ing a right to these costs, That suit failed 
and the attachment was raised. Then on 
April 12, 1924,a trustee of the temple, 
defendant No. 33, applied to get the de- 
posit paid back tothe Indian Bank. The 
Sheristedar of «the Ramand Sub-Court 
was careful to note that the Sivaganga 
attachment was raised, but he said nothing 
about the Court’s own attachment in Kk. 
P. No. 76 and the Subordinate Judge allow- 
ed the trustee to draw the money on 


August 18,1921. Now plaintiff No. 2 ap- 
plies for this sum in E. A. No. 75of 1927 
and has been informed that heis ‘“hope- 


lessly barred by time.” 
By this date the distinction between 
“closed” and “ dismissed” is well known, 
Veluswami Naicken v. Dhanakoti Balasubra- 
mania Chettiar (1), and it cannot be argued 
that a petition which is closed has been 
dismissed soas toattract the mischief of 
O. XXI, r. 57. Mr. Patanjali Sastri argues 
that after the failure to pay batta in `E. A. 
No. 191 the Court would have. had good 
reasons to dismiss EH. P. No. 76, which 


‘may be true, but the Oourt need not avail 


itself of his t opportunity and E; P. No. 76 
-attach- 
ment under it still effective. -Then it ig 
argued that, assuming it to be-only closed, 
the petition which re-opens it must be 
one of the same nature asitself. Of course 
the present E. A. No. 75 is of the same 
nature andis merely supplementary to the 
petition for attachment, but itis further 
argued that this later petition is miscon- 
ceived, and should be a petition to set 
aside the Court’s order allowing the trustee 
to withdraw the ‘deposit. - But that is ‘not 
a matter of which the petitioner can be 
expected to be aware. No notice was sent 


‘to him to show cause ‘why -his attachment 


should not be raised, and he had every 


right to assume that it was still operative 


until E.P. No. 76 was dismissed. It is 
the duty of the Court to rectify its own 
mistake, and having paid out moneys which 
were under attachment to get them 
returned, The lower Court is directed to 
proceed accordingly, and then . to 
dispose of E. A. No. 75  0f1927 
on its merits. Costs to appellant, 
This root of confusion would be avoided 

(1) 106 Ind, Oas. 138; A I R 1928 Mad,-398, : 


} 


- 


596 


Ae Courts did not make it their practice 

to endorse execution pétitions with the 

maximum of untidiness and illegibility. 
bed. Order accordingly. 


LAHORE HIGH COURT 
Oriminal Revision Petition No. 369 of 1935 
April 2, 1935 

a OURRIE, J. 
QAMAR-UD-DIN—Pet1tionze 
versus 
EMPEROR — RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 144— 
Operation of orders under, should be kept within the 
narrowest possible limits—Locality to which the 
orders are alleged should be clearly defined—‘Par- 
ticular place’, meaning of. 

It is necessary that the operation of orders under 

s. 144, Oriminal Procedure Code, should be kept 
‘within the narrowest possible limits, and that the 
place or locality to which they are applied, should 
be soclearly defined as to enable the public to 
know at once what the prohibited area is and to 
‘obviate the possibility of the people disobeying the 
order through ignorance of the place to which it 
is applied. The words “ particular place” should 
not be confined toa restricted area but should be 
construed as meaning a well-defined area regarding 
the boundaries of which the public can be in no 
doubt, Vasant B. Khale v. Emperor (10), relied 
on, 
Where an order under s, 144 was passed forbidding 
“ public meetings or public assemblies of more than 
five persons within the small town and the revenue 
estate of Qadian and any revenue estate immediately 
contiguous with them during the next two months 
.except meetings for purposes of religion held in 
recognised places of worship”: 

Held, thatthe order was too vague to be effective 
‘in so far asit related to the revenue estates con- 
.tiguous to Qadian and that the expression “ the 
revenue estate of Qadian“ was also vague as ordi- 
narily the boundaries of revenue estates are not so 
clearly marked as to be apparent to the general 
public and hence the order as far asit related to 
the revenue estate of Qadian and the revenue estates 
contiguous thereto, was too vague to be effective, 


‘Cr. R. P. under ss. 439-567 of the Criminal 
Procedure Code, and 107 of Government of 
India Act, of the order of the Sessions 
Judge, Gurdaspur, dated February 26, 
1935, affirming that of the District Magis- 
trate, Gurdaspur, dated January 30, 1935. 


Messrs. Zafar Ullah Khan, Bashir 
Ahmad and Asad Ullah Khan, for the 
Petitioner. 

Mr. Ram Lal, Government Advocate, and 
Mr. Karam Chand, Public Prosecutor, for 
the Respondent, 


Judgment.—On January 30, the Dis- 
trict Magistrate of Gurdaspur passed an 
order under s. 144, Criminal Procedure 
Code, forbidding; . . 

F public meetings or public assemblies of more than 
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five persons within the small town and the revenue 
estate of Qadian and any revenue estate immediately 
contiguous with them during the next two months, 
except meetings for purposes of religion held in 


‘recognised places of worship.” 


A petition for revision of this order was 
rejected by the learned Sessions Judge 
and this further revision petition has been 
presented in this Court. 

The learned Government Advocate sug- 
gested that, as at the time of arguments, the 
period for which the order had been passed: 
had practically expired, I should decline 
tointerfere. He cited in support of this 
argument Kuppu Odayar v. Poomalat 
Goundan (1) and Govinda Chetty v. Perumal 
Chetty (2). Mr. Zaffar Ullah Khan con; 
tended that, in view of the time required 
to move first, the Sessions Judge and then 
the High Court, it is practically impossible 
to raise the question before the period for . 
which the order was to be enforced had 
He, therefore, pressed 
for a consideration of the order and, in 
my opinion, ina case like the present, it 
is desirable to consider the validity of the 


. order. 


The only ground on which the order has 
been attacked isthat itis too vague and thus 
offends against the provisions of sub-s, T 

Ta 
Zaffar Ullah Khan contends that, under 


- the provisions of s. 144 (3) an order can be - 


directed to the public generally only when 
frequenting or visiting a particular placé. 
He contends that the word “small town 
and the revenue estate of Qadian and any 
revenue estate immediately contiguous 
with them” cannot be considered to specify 
a particular place. In support of this 
contention he has referred to various 
rulings, Queen-Empress v. Lakhmidas (3), 
Emperor v. Bhagubhai 27 Ind, Cas. 146 (4) 
and Bapu v. Vithal (5) In re D. V. Bevi. 
134 Ind. Cas. 344 (6) and Motilal v. Emperor 
(7), of the Bombay High Court, In addi- 
tion, reference has been made to In re 
Shiramamurty (8) and Abdul Ghafur v. 
. (1) 82 Ind. Cas. 472; 25 Or.L J 1304; 47M L J 
439; (1924) M W N 675; A I R 1924 Mad, 896. 

(2) 30 Ind. Cas, 453; 38 M 489; 16 Or. L J 629, 

(3) 14 B 165, 4 
gg” 27 Ind. Cas 146; 16 Bom. L R 684; 16 Or. LJ 


(5) 27 Ind. Cas, 133; 16 B 670 note. 
(6) 134 Ind. Cas. 34t 33 Bom. 
1931 Bom. 325; (1931) Or. Cas. 581; 32 Or. L J 1144; 
Ind. Rul. (1931) Bom. 456. eee 
(7) 134 Ind. Cas. 1237; 33 Bom. LR 1178; AIR 
1931 Bom. 513; 33 Cr. L J 75; Ind. Rul. (1932) Bom. 
21; (1931) Or, Oas. 915. : : 
(8) 1311nd. Cas. 619; 60 ML J 370; (1980) M W N 
819; A IR 1931 Mad. 242; 33 L W 640; 320r. Ld 
763; (1931) Or. Qas, 362; Ind,Rul, (1931) Mad. 698, 


LR 673, AIR 
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Emperor, 27 Ind. Cas. 670 (9), a decision 
of the Oudh Judicial Commissioner's Court. 
It ia unnecessary to discuss the Bombay 
rulings asthey are all reviewed in Vasant 
B. Khale v. Emperor (10), to which refer- 
ence has been made by the learned Gov- 
ernment Advocate. In that ruling it was 
pointed out that the exact meaning to be 
attached'to the word “place” appearing in 
5. 144 (3), has nowhere been laid down. 
The learned J udge remarked : 

“Eam not prepared to hold that these rulings 
support the contention of the applicant that accord- 


ing to the view taken by this Court, the word “place” 
must necessarily mean a particular restricted area.” 


He continued, 

“to interpret the section in the manner suggested 
by the applicant would render the use of the section 
impossible in many cases in which a riot or dis- 
turbance of public tranquility is feared, since it 
“would rarely be possible to anticipate beforehand 
the exact spot where such a riot or disturbance might 
occur. 

He held that : 

“it ig necessary that the operation of such orders 
should be kept within the narrowest possible limite, 
and that the place or locality to which they are applied 
should be so clearly defined as to enable the public to 
know atonce what the prohibited area is and to, 
obviate the possibility of the people disobeying the 
order through ignorance of the place to which it is 
applied.” : 

J respectfully agree with that view. It 
may be noted that most of the rulings 
relate to cases in which persons were pro- 
secuted for breach of the order and thus 
approach the question from a some what 
different angle. In the Oudh case Abdul 
Ghafur v. Emperor (9), an | order 
issued to the public not: to drive 
cattle intended for slaughter through any 
‘place in Ajudhia was upheld. The Madras 
case In re Sriramamurty (8), really prc- 
ceeded on the ground that persons could 
not be prohibited from. putting flags in 
private houses. 

It appears to me that the view adopted 
in Vasant B. Khale v. Emperor (10), is 
correct. The words “particular place” 
should not be confined to a restricted area 
Dut should be construed as meaning a well 
defined area regarding the boundaries of 
which the public can be in no doubt. One 
of the definitions of ‘place’ given in the 
Oxford dictionary is “A portion of space in 
which people dwell together; a general 
designation for a city, town, village, hamlet, 
etc.” “Particular” is defined in the same 
work as: ` 

“ Pertaining or relating to a single definite thing 
oh 27 Ind. Gas. 670; 18 O O 7; 1WOrL J 


.” (10) 152 Ind. Oas, 701; AI R 1934 Bom. 375; 36 
Bom, LR 133; 7 RB 161; 36 Cr, LJ 180; 59 B 
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or person, or set of things or persons, as distinguished 
from: other; special; not general.” . 

In these circumstances [ would hold in 
the present case that the order is too vague 
to be effective in so far as it relates to the 
revenue estates contiguous to Qadian. 
From the order of the learned District 
Magistrate when dealing with the appli- 
cation to withdraw the order it appears 
that the order applies to Qadian and ihe 
twelve immediately contiguous villages. 
Even in that order their names are not 
given and it appears to me tobe unreason- 
able to expect the general public to have 
such an initimate acquaintance with the 
boundaries of revenue estates as to be able 
to determine whether a place is within the 
boundaries of ‘a revenue estate’ which 
happens to be contiguous to the revenue 
estate of Qadian. The same argument 
would, I think, apply to the expression “the 


‘revenue estate of Qadian.” as ordinarily 


the boundaries of revenue estates are not 
so clearly marked as to be apparent to the 
general public. In my opinion, therefore, 
the order as far as it related tothe revenue 
estate of Qadian and the revenue estates 
continguous thereto was too vague to be 
effective. As regards the small town of 
Qadian it is ‘impossible to express an 
opinion on the material before me as to 
whether the boundaries of the small town 
are so well defined as to be apparent to the 
public. Municipal boundaries are frequent- 
ly marked with pillars and are demarcated 
No doubt it .would be 
possible to define the boundaries more pre- 
cisely, if necessary. = 

As the order, however, has now expired, 
there is no necessity for passing any order 
interfering with the order of the learned 
District Magistrate. I have, however 
recorded the foregoing remarks setting 
forth my view of the legality of the order. In 
the circumstances the papers may be filed, 

N. Order accordingly. 
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- MADRAS HIGH COURT 

Civil Revision Petition No. 1541 of 1933 . 
October 19, 1934 . 

Brasier, O, J. AND Kina, J. i 
KUMCHAND DHULAJI PALADUVALA 

— DEFENDANT—PETITIONER 

versus 
GOMRAJ FETECHAND—P ratntire 

f —RESPONDENT a 
Madras City Civil Court Act (VII of 1892), s. 8+ 
Defendant outside jurisdiction—Application for 
leave to sue, whether can be madé after filing of 
suit- ‘Law’, meaning of,- ` Ai: 
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- The Madras City Civil Court is not governed 
in all matters of procedure by the rules applicable 
to the High Court on its original side. The word 
‘law’ in s. 8 of the Madras City Civil Court Act 
refers to substantive law and not details of 
procedure, ni 
Where one of the defendants lives outside the 
jurisdiction of the City Civil Court, leave to sue 
need not necessarily be applied for before the suit 
is filed, Leave may be granted even of an applica- 
tion made after the filing of the plaint. >~ 


P. under s. 115 cf Act Woi 1908 . 


‘and ss. 107 and 108 of the Governméx.i: of 
India Act, praying the High Court to 
revise the order of the Oourt of fhe 
City Civil Judge, Madras, dated Octobei’9, 
1933, and made in O. M. P. No. 1883 of 
1933 in O. S. No. 530 of 1933, 
Mr. T. K. Rangaswami, 
tioner. 
Mr. 
_ dudgment.—Six plaintiffs 
in the Court .of the 
Madras, against two defendants for dissolu- 
tion of partnership. As one of those defend- 
ants was admittedly not living in Madras, 
‘leave to sue in the City Civil Court had to 


C. Sreeraman, for the Respondent. 
filed a suit 


‘be obtained. Leave was granted by the City. 


Civil Judge although it was applied for 
only after the plaint had been filed, and 
the question at issue in this revision 
‘petition is whether it is not obligatory 
in the City Civil, Court for such leave to 
be applied for before the suit is filed. 

- In support:of this position reliance is 
‘placed ‘upon s. 8 of the Madras City 
Civil Court Act which ‘runs ‘as follows :— 
> “all questions which arise in euits or other procesd- 
‘ings under this “Act in the City Court shall be dealt 
with and determined according to the law for the 
time being administered by the High Oourt, in 
‘exercise of its ordinary § original civil 
-diction” 

and ‘it ig admittedly one of the rules of 
-practice in-the High Oourt that leave to 
sue ‘in circumstances such as this must 
‘be asked -for in the plaint itself. - 
. Ths question then is whether s. 8 of 
the Madras-City Civil Court Act is wide 
enough to include the procedure in force 
in the High Oourt. We do not think it 
js, and we think the word “Law” ins. 8 
was advisedly chosen with reference to the 
provisions of the Letters Patent. The 
“Law to be administered by the High 
Court” is to be found in cls. 19 to 21 
of the Letters Patent where reference is 
made to law, equity and rule of good 
conscience, but nothing is said ‘about the 
détails of procedure. We see no intrinsic 
Téason why the City Civil Court should 
‘be placed in the same position as the 
High Court in the matter of procedure 


BIBHNA vi ranni (LAH) 


for the Peli- 


City Civil ‘Judge, . 


‘Jats 


juris- - 
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or why it should not be governed by the 
Civil Procedure Code in which case 
admittedly leave to sue can be given after 
the plaint is filed. 


-> There are thus no sufficient reasons.for 


holding ‘that the order of the City Civil 
Judge is wrong, and this petition ‘must 
be dismissed with costs. 

A. Petition dismissed, 


LAHORE HIGH COURT ` 
Second Civil Appeal No. 1534 of 1929 
March 2, 1935 
ABDUL RASHID- AND BLAOZER, JJ. : 
BISHNA AND OTUERS —PLANTIFES— ; 
APPELLANTS 5 
versus 
_Musammat KAHNI AND ANOTHER— 
DEFENDANTS— RESPONDENTS ^, 
Custom (Punjab)—Riwaj-i-am —Se parate riwaj-i-am 
prepared for a pargana—Whether takes preference 
over riwaj-i-am of District—Suecession—Dhillon 
of village Lahara in pargana Sahnewal, 
Ludhiana District—Daughters, if exclude collaterals 
of sixth degree. ` i 
Where a separate riwaj-i-am has been prepared 
for a pargana, it ‘will take preference over the 
riwaj-t-am of the District generally. 
_ Among Dhillon Jats.of village Lahara ‘situated 
in Pargana Sahnewal of the Ludhiana District, 


‘daughters can-be excluded only by collaterals up 


to the fifth degree and hence. a daughter will 
succeed even to the ancestral property of her father 
in preferenee to the collaterals’ of the 6th degree, 


Dhan Kaur v. Sunder (1), distinguished. : 
“BC. A. from the -decree of the District 


Judge, Ludhiana,’ dated--May 7,” 1929, 


affirming that of ‘the Subordinate Judge, 


Second Class, Ladhiana, dated February 15, 
1929, ; 
Lala “Badri .Das, R. -B.,>and- Mr. 
Basant Krishna, for the Appellants. ) 
Sardar Jhanda ‘Singh, for the Res- 
pondents. i 


__ Judgment.—This appeal arises out of 


an action brought by the ‘plaintiils against 
Musammat Kahni, widow of Partapa, 
defendant No. 1, and Musammat Purni, his 
daughter defendant No. 2. The allega- 
tions of the plaintiffs were that they weré 
collaterals in the 6th degree of Partapa, 
the last male holder of the land in 
dispute, that the land was ancestral qua 
them and that the widow of Partapa had 
no right to make a gift of this land in 
favour of her daughter. It was pleaded 
on behalf- of tha defendants that thé 
property in dispute wag not ancestral gua 
the plaintiffs, and that, in any case, under. 
the custom governing the parties the.. 
plaintiffs, who are reversioners of the’ 
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6th degree, do not èžclude 
daughter from inheritance, 

The trial Court held that the property 
in dispute was not ancestral qua the 
collaterals. It, however, further held that- 
if -the property were proved’ to be ancestral 
qua the plaintiffs, they would be entitled 
to exclude the daughter from inheritance 
under the custom governing the parties, 
On these findings the suit was dismissed. 
The plaintiffs preferred an appeal to the 
learned District Judge. It was held by 
the learned District Judge that the prop- 
erty in dispute had been proved to be 
ancestral qua the plaintiffs but that, 
under the custom governing the parties, 
collaterals up tothe 5ibh degree only could 
exclude’ the married daughters from 
inheriting their father’s ancestral property. 
The appeal of the plaintiffs having been. 
dismissed -théy have preferred a second” 
appeal to this Court. 

The parties are Dhillon Jats of village 
Lahara situated in Pargana Sahnewal of , 
the: Ludhiana District. The .riwaj-i-am 
of- the District lays down generally that 
married “daughters are excluded from 
inheritance by the collaterals up to the 
6th degree. There is, however, a separate 
riwaj-t-am relating to Pargana ‘Sahnewal. 
In the ‘riwaj-i-am of Pargana Sahnewal 
compiled in 1882 the following statement 
was made by Dhillon Jats in answer to. 
question No, 43: — 

“If there dre no sons, widows or near collaterals - 


up.to the5th degree of reldtionship, daughters 
inherit: the |. property. Oollaterals up to the :5th 


a married 


degree: of relationship have prior rights of inheri-. E 


tance over daughters " 
In 1909-10 also a separate’ riwaj-i-am 


was’ prepared ‘with reference to Pargana | 


Sahnewal. In answer to question No. 43, 
which “was in the sameterms as question 
No:”43 of the riwaj-i-am of 1882, it was 
stated thatthe answer was “as before”. 

It is clear,” therefore,‘ that Dhillon Jats in 
the ‘settlement of 1903. 10 stated that 
daugthers could be excluded only by the 
collaterals up to the 5th degree, The 
inference is obvious that a daughter would 
succeed even to the ancestral property of 
hei father in preference to the” collaterals 
of the-6th degree. A separate riwaj-i-am 


having- been ‘prepared: ‘for “this” Pargina ‘a 


it would undoubtedly take preference over 

the riwaj-i-am._ of the District generally, 
The learned Counsel for the ‘appellants 

relied on a reported case Dhan Kéur v. 


Sunder (A); relating | to: ‘Ludhiana. District. :. 


woe '67 Id, Ois dai SL, TBh (A/T IR Lath, 


155 -67 & 63 


guile ĞUL v. Papito batty” 


- and that t 


‘the incriminating -portion ‘of thé statement 


i the Appellant. 


r 


In that case the collaterals ‘were’: ‘also ‘of * 
the 6th degree. It was held that’: 

“the initial onus was on the collaterals, being more 
rémote than the 5th degree, but that- the entry’ in- 
the riwaj-i-am of 1911, to. the effect that among” 
Hindu Jats daughters inherit only if there are no 
collaterals in the 6th degree or, nearer, not being - 
opposed to general custom, was ‘sufficient to ‘shift 
the onus from -the collaterals to the daughters, - 


onus’ 
MP entries in ‘the riwaj-i-am in the - 


reported’ case were in favour. of 
collaterals. “The parties in that case did - 
nót bélong to Pargana Sahnewal of - the” 
Ludhiana District. In 


Pargana Sahnewal are in favour of the ` 
daughter and the onus, therefore, 
heavily on the collaterals of. the 
degree to rebut- the. 
correctness attaching to this riwaj-i-am. 
In our opinion they have entirely failed ~ 
to discharge this onus.- 

For the reasons given above, we hold. 
that the learned District Judge has ~ 


6th 


‘decided the case correctly ani wa, thsre- 


fore, dismiss the appeal with costs. 
N. : l _ Appeal dismissed, 





' LAHORE HIGH COURT a 
| Criminal Appeal No. 195 of, 1935 
: “March 30, 1935. 
“Yous, C.J. AND. ABDUL Rasuip, J. 
SHER GUL —CoNvior—* . 
; APPELLANT : A E 
- Versus - 7 


boi a a 


t oa tes 


Criminal: trial—Confession ~ Conviction sought to. be” 


~ based solely on accused’ å tatement—Statement shouldbe 
taken, in jits.entirety —EHxculpatory ‘part not ‘to be er- — 


cluded, ` 
Where .the conviction’ of the ačcůsed i is to bo based ~ 


“solely on his statement, the statemerit must-be takenin 


its entirety and it is not open to.the Court to Ti a 
:9f the 
accused -and to exclude from consideration the. 


relied on. ii 
- Cr. A; from an order * of; ‘the Sassions- 


Judge, Mianwali, dated January 29, 1939... 
Messrs. G. M: -Din and B AY Cooper, ‘for ` 


Sank e 


Mr. Sleem, ths- Government. Adve; fis 


- the Respondent. 


Judgment. —Thiee persons, 


The’ -learned” Judge < “acquitted: _Mirdalain 
“and, ‘Ahmadg yl and convicted Shergil uit 
“*g, 302 of” ths" ‘Indian’ ‘Peia, ode; 


549: 


‘the latter had. failed to: discharge the . 


‘the of 
the present case - 
the entries in the riwaj1-am relating to | 
lay ` 


presumption of |, 


- EMPBROR==Rusponpent’ ` ES 


‘namely T 

“Shergul, , Mita alam” “and Ahmad Giul,"wWere™ ` 
charged ‘in the Court of th’ loro “Be3- O 
- gion Judge of. Mianwali with thé ‘turdérs i 
“of Lashkar’ and Aboiédgul alias. Akhmad, 


ek. 
` culpatory part thereof. Emperor v. Balmakund (1), ~ 


4 


a 
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sentenced him to-death. The convict . has 
preferred an appeal to this Court and the 
cage is. also before us, under s. 374 of the 
Oode- of Criminal Procedure, for the con- 
firmation of the capital sentence. 

The case forthe prosecution is that, on 
November 23, 1934, the two deceased 
persons left their village in the morning 
for the hills inorder to collect wood. They 
were accompanied by Musammat Gullazai 
(P. “Wi No. 2), Musammat Fareza (P. W. 
No,'3), Musammat Mani (P. W. No. 4) and 
Mauzam Din (P, W. No.--5). Having 
collected some -wood they were returning 
home at -about 2P. m. along a path in the 
hills when they were met by the three 
accused persons armed with guns, Mirgalam 


fired the first shot from *a short distance 


- striking Lashkar who fell down. Ahmedgul 
deceased ran away and Shergul appellant 
fired ‘at him and struck -him in the back. 
Ahmedgul fell down the hil] side and died 
as a result of the fall. After threatening 
the witnesses the three accused ran away. 

As mentionéd above’ the principal, evi- 
dence in the case consists of the testimony 
of the four eye-witnesses Musammat 
Gullazai, Musammat Fureza, Musammat 
Mani and Mauzam Din. It is unnecessary 
to discuss their evidence in detail as they 
have all been disbelived by the learned 
Sessions ` Judge. The following findings 
from the judgment of the lower Court may 
be reproduced in extenso: : 

1. “From these matters I consider-it cannot be 
asserted that this witness Musammat Gullazai ever 
saw the incident at all, and on this ground alone 
her statement.cannot be relied on safely to any 
extent at all,” ~ > i a 

2 “I find that it cannot be held that Mauzam 
Din (P. W, No.5) really saw the shooting at all. 
From the above matters I-find that it would be 
unjustifiable to rely to any extent on the statement 
of this" witness, Mauzam Din (P. W. No. 5) which 
must'be held to be valueless.” 

3. “I consider that her (Musammat Fareza P., W, 
No. 3’s)'statement is of itself unjustifiable to rely 


on in any event. I therefore, find that the statement ' 


of Musammat Fareza is without value to prove that the 
three accused took part inthe shooting.” . . 

4.51. find that the statement of this witnes 
Musamiiat Mani P. W. No. 4, is also without value 
to prove that.'the three accused took: part in the 
shooting, and from these statements by them- 
selves, it is impossible to discrimate’ between -the 


cases against the different accused.” 


After disbelieving allthe éye-witnesses 
the learned. Sessions Judge proceeded - to 
deal with the case of: Shergul: appellant 
and. convicted him solely on his own 
statetnent. It was contended on behalf of 
the’ appellant that if his conviction is to 
be based solely .on his -statement the 
statement’ must be taken in its entirety 
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-and that it is not open to the -Court to> 
rely on the incriminating portion of the. 


-statement of the ‘appellant and to exclude 


` from consideration the exculpatory part- 


thereof. This contention has great 


force , 


and must prevail. It was held by a Full. 


Bench of the Allahabad High Oourt of 


which one of us was a member in Em- - 


peror v. Balmakund (1), that where there is 
“no other evidence to show affirmatively that 


any portion of the exculpatory element in : 


‘the confession is false, the Court must 


accept or reject the confession as a. whole ` 
and cannot accept only the inculpatory , 


` element 
. element as inherently incredible, © We hold, 
therefore, that, in the present case, 
statement of Shergul must be taken as a 
whole. 


while rejecting the exculpatory . 


the . 


It is clear from this statement that - 


the deceased Lashkar fired twice at Shergul ` 
_ and that it was only in the exercise of , 
“the right of private defence that Shergul . 


‘fired at Lashkar. It is further clear from 
this statement that it is not known whether 


1 


Ahmédgul was hit by the appellant at . 


all. He was hit either by the deceased or 
‘by the appellant but it is impossible to 
determine as to who fired that shot. The 
death of Ahmedgul was due to a fall. On 
this finding the appellant cannot possibly 
be held guilty of the murder of Ahmedgul. 


There are no indications on the present | 


record that the statement of Shergul is 
false so far as it relates to the exercise 


by him of the right of private’ defence.. ` 
In fact the statement of Iman Din (P. W.- - 


No. 9) shows that as soon as Shergul was 
captured, he told the witness that he had 
-shot Lashkar after Lashkar had fired at 


him. The statement of Imam Din proves .. 
that the version given by the appellant >. 
in Court is not subsequent fabrication but . 


that the story told by him ‘in Court was 


given by him to his captors at the earliest ` 


opportunity. Imam Din (P. W. No. 9) was 
in the company of Hakam Khan (P. W. 
No. 8) when Shergul was captured. Hakam 
-Khan merely states that when he caught 


Sheérgul he said that he had killed Lashkar ` 


and Ahmedgul had fallen down. The 
statement of Hakam Khan. therefore, does 
notin any way contradict the testimony of 
Imam Din or the statement of the appel- 
_lant given by him in Court. . 

For the reasons given above, we hold 
that the statement of Shergul’ establishes 


that he killed Lashkar in the exercise of .... 


(13 129 Ind, Cas. 258; 52.4 1011; (1930) A L. J 


1481; A. I R 1931 All. 1; 32 Or.L J 362; Ind. Rul, o 


(1931) Ail, 130; L-R 12A 38 Or. (FB), 
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is right of private defence and that he is 
ət responsible for the death: of Ahmedgul 
i all. We, therefore,- accept this appeal 
ad order that the appellant be set at 
berty forthwith. 
N. Appeal accepted. 


_, _ BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 802 
2 of 1929 

July 24, 1934 
B. J. WADIA, J, 
PEROY F. FISHER—PLAINTIFF 
versus 
ARDESHIR HORMASJI GAZDAR AND 

ANOTHER— DEFENDANTS Nos. | and 2 
Limitation Act (IX of 1908), Sch. I, Arts. 57, 120, 
29—Suit for recovery of money secured by pledge 
-Limitation— ‘Personal claim, limitation ` for— 
Thether, extended by pledge after limitation—Suit 
n security of pledge— Cause of action, when arises 
-Interest, payment of, after limitation—Bar of 
mitation, if saved—Civil Procedure Code (Act V of 
908), O. VI, r. 17—Amendment—Ground- of exemp- 
on from limitation period—Whether can be changed 
y amendment. e i 
A suit for the recovery of money secured bya 
ledge is really a suit for moneys lent and advanced, 
£ the suit is one to recover the unpaid balance of a 
san, the fact that movable property has been pledged 
oes not change the nature of the suit and the suit 
3 governed for purposes of limitation by Art. 57, 
imitation Act. |p. 532, col. 1] $ 
In a suit for recovery of amount advanced on a 
ledge, neither the payment .of interest nor the 
Ueged pledge extend the period of limitation as 
agards the personal claim. Chunilal v, Laxman 
tovind (4), distinguished. [p. 532, col. 2.] 

The right to sue on the security in default of pay- 

wentis simultaneous with the right to sueon the 
yan, forif the loan is payable on demand, the right 
sell in default of payment also accrues at the 
ame time. The suit is governed by Art. 120. [p. 
33, col. 1.] 


The payments of interest as such on the loan do . 


ot save thebar of limitation, and the payment of 
aterest on the loan so far asthe pledge is concerned 
annot save it either. [p. 534, col. 1.] 

Under O, VI, r. 17, Oivil Procedure Code, the Court 
1ay at any stage of the proceedings ofa suit, allow 
party toamend the pleadings, He may be permitted 
0 substitute one ground of exemption from limitation 
əx another. Yakub Ibrahim v. Bai Rahimatbai (1) 
nd Gumnaji Bhawaji v. Makanji Khoosalehand (2), 
sferred to. [p. 532, col. 1.] . 


Messrs. M. M. Jhaveri and N. K. Ayyan- 
ar, for the Plaintiff. 

Mr. K. M. Munshi and Sir Jamshed 
Zanga, for the Defendants Nos. 1 and 2. 

Judgment.—The plaintiff has filed this 
wit to recover from defendant No. 1 the 
um of Rs. 13,350 and interest for moneys 
ent and advanced to him at different times 
n 1920, and for an order for sale of certain 
shares alleged to have been pledged with him 
w or about January 1922, as security for 
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‘from time to time.. 
-Claimed for 
- which are still in the possession of the plain- 
tif. - Shy aes | . 
raised-in the suit. * 
“The -defendants, however, contend. that the..:: 
-suit is barred by limitation, and the issue-« 
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repayment of the loans advanced to him’ ’ 


and for other ancillary reliefs. Defendant 


No. 1 was adjudicated insolvent on Novem- 
ber 22, 1933, and the Official Assignee is 


now on record as defendant in the suit. He 
has appeared at the hearing and adopted 


the written statement of defendant No. 1°: 


who denies- the loans and payments for 


interest, but says that moneys were paid | 


by him to the plaintiff on account -of the 


losses sustained by him on certain gambl-’ 


ing and wagering transactions which, ac- 
cording to him, were carried on in the 
plaintiff's house. 
and says that the shares, namely, 226 defer- 
red ordinary shares of the British Dye 


He denies the pledge 


Stuffs Corporation, were entrusted by him - 


to the plaintiff for sale in England in or : 


about January 1922, and have still remain- 
ed unsold. In or abont 1926. the British 


‘Dye Stuffs : Corporation was amalgamat- 


ed with other Corporations in England, . : 


and defendant. No. 


þe- so 
with him 
the. 
these over 


remained 


also converted -at. 


hand over the other shares to defendant 


l wanted to have the ‘ 
shares converted into -shares of the new - 
amalgamated company, but they could ‘not ` 
converted- unless 236 preference |: 
- shares of the British. Dye Stuffs 
‘poration which 
“were 
“time. He refused to hand 
< to the plaintiff and plaintiff refused to 


Cor-. 


Ce EA e 


same - 


No. 1 unless- defendant No. 1 passed to. ` 


him a receipt stating that 


the plaintiff ' 
held the shares in his possssion as security + 


for moneys advanced to defendant No.1 - 


the return of.the shares 


Several -issues were 


Defendant has counters Y 


t 


of limitatien was tried as preliminary: . 


issue. 


The loans having been advanced in’ ‘ 


1920 and the alleged pledge being of > 


January 1922, this suit flled on May 13, < 


1929, is prima facie barred, and it was 


for the plaintiff under the provisions of - 


O. VII, r. 6, Civil Procedure Code, to show 
the ground upon which exemption from 
limitation was claimed, so that the suit 
might still be within time. Certain pay- 
ments are alleged in para. 3 of the plaint 


as payments to the plaintiff by defendant. 


No. 1 in respect of interest as such, but. 
these do not satisfy the requirements of. 
_ 8. 20, Limitation, Act, as they were admit- 


tedly not made before the expiration of thd 


.- period of limitation. Counsel for the plain: 


bee 
tiffnext argued that he relied on all the 
payments'specified in Ex. B to the plaint 
and also on the pledge for saving the bar 
of limitation, and he applied for amend- 
ment of the plaint accordingly. -Counsel 
for the defendants objected, as the plaint 
and the written statement had both been 
filed. more than five years ago, and the 
plaintiff was well aware that defendant had 
-raised the defence of limitation. Under 
O. VI, r. 17 however,.the Court may at any 
stage of the proceedings of a suit, allow a 
-party to mend, and it has been held in 
Yakub Ibrahimv. Bai Rahimaibai (1), that 
if the plaintiff has put forward one ground 
of exemption from limitation, he is not to 
be precluded from applying at the hearing 
.to claim exemption on another and not 
inconsistent ground of exemption. In 
Gummaji Bhawaji v. Makanji Khoosalchand 
(2), the. Appeal Court has gone even further 
and held that even if no ground of exemp- 
tion from limitation is alleged, the plaintiff 
may stillapply for an amendment of the 
plaint in order to show on what precise 
ground he contends that the suit is within 
time. The application was therefore allow- 
ed on.certain terms as to payment of costs, 
and the amendments have accordingly been 
made. 

Counsel for the defendants argued that 
on the facts as stated in the plaint and 
assuming them for .the sake of the argu- 
menton the issue.of limitation to be true, 
the .suit was still time-barred. The suit 
is for the -recovery of the moneys alleged 
to-have-been.advanced to defendant No. 1 
from time .to time and also _ for realization 


of.the security .given;:for the loans nearly ,- 


two years later by sale of the shares which 


were pledged with the plaintiff and for a` 


sale. A suit for.the. recovery of money 
secured by a-pledge is really a suit for 
moneys lent.and advanced, and it was held 
in Yellappa v.-Desayappa (3), that a suit 
to recover a balance aue after the sale of 
the pledged property is none-the-less a 
suit. for money lent, eyen: if. the money 
claimed is secured. by. a pledge. Lf there- 
fore the. suit is one to recover the unpaid 
balance of a loan the fact that movable 
property, has been pledged does not change 
the nature of the.suit. The period of 
limitation.for.a suit to recover moneys lent 
and advanced is.three years under Art 57, 
When money is lent from time to time, 
limitation runs as regards each loan from 
(1) 10.Bom: L R 346, 


(2): 3-Ind, Oas. 159;-34 B 250; 10 Bom, L R 969, 
(3)'30:B 218; T Bom, .L.R.739, > 2 
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accrue in 
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The loans 
were, according to the plaintiff, made at 
different times in 1920. A sum of Rs, 2,036 
is credited to defendant No. 1 as of 
February 2, 1921, and the next payment of 
interest, which is specified in Ex, B, is of 
Rs. 75 on March 31, 1924, which is more 
than three years later. Accordingly, s. 20, 
Limitation Act, does not apply. Counsel 
for the plaintiff however relied on the al- 
leged pledge in January 1922, and argued 
that the giving of the pledge was an ac- 
knowledgment of liability on the part of 
defendant No. 1, and though s. 19 did not 
apply in terms as there was no acknow- 
ledgment in writing, he argued that the 
acknowledgment of liability was itself a 
cause of action, and the pledge in January 
1932 helped to extend the period of limita- 
tion. He relied on Chunilal v. Laxman. 
Govind (4), butin that case the acknowledg- 
ment, which formed the basis of the suit, 
was in writing. No authority was cited 
to show that a subsequent pledge in 1922 
is a new cause of action in relation to the 
personal claim for the loans alleged to 
have been advanced in 1920, In my 
vpinion, neither the payments of interest 
nor the alleged pledge extend the period 
of limitation as regards the’personal claim, 
and the same is therefore barred, 

With regard to the pledge, which is 
denied by defendant No. J, it was conceded 
on both sides that the only article which 
applies is Art. 120 the period is six years 
and runs fromthe date when the right to 
sue accrues, The right to sue means the 
right toclaim relief by legal procedure, 
that isto say the right to bring the parti- 
cular suit with reference to which the plea 
of limitation israised. Generally speaking, 
such a right accrues when the cause of 
action arises. The cause of | action 
comprises the facts which must necessarily 
be proved inorder to entitle the Plaintiff 
to the relief which he asks for. The 
question is, when does the right to.sue 
respect of a pledge? -The 
answer to the question must depend :on 
the nature of the contract’ -of pledge, 
assuming that the pledge is ‘either 
admitted or proved, and on a considera- 
tion of the rights of the pawnee thereunder, 
The pawnee has a.special property in the 
thing pledged, while the general property ' 
continues toremain with the owner. The 
pawnee is entitled to retain the goods 
pledged for payment of the debt, interest 


(4) 63 Ind, Cas. 928; ATR 1922 Bom, 188; 46 B aj 
23 Bom, -L -R-606, 


: 1095 


-and'_the expenses incurred by. him for 
-preservation of the goods: He is not 
entitled to a decree for foreclosure, for 
the pledge does not, like an English mort- 
gage, operate as a. transfer of. ownership, 
but the contract carries with it an 
. implication that the security may be made 
: available to the pawnee to satisfy the obliga- 
tion. The pawnee can under s. 176, 
-Contract Act, bring a suit on the debt, 
retaining the goods as security, and ask 
for a sale through the Court, or he can 
sell the goods out of Court himself. He 
-has his right of action for the debt not- 
withstanding the possession of the goods, 
< Subject to the pawnor's right to redeem 
. the goods upontender of the amount due 
“before the sale. He has also his right of 
action to have the pledged property sold 
-in order to realize his security. Now it 
is conceded that the right to sue on the 
loans arises from the respective date of 
each loan, for in the absence of any stipula- 
- ted period for payment, the loan is payable 
on demand. i 
The right’ to sue- on the security in 
: default of payment must therefore be 
simultaneous with the right to sue on the 
loan, for if the loan is payable on demand, 
the right to sell in default of payment 
must also accrue at the same time. 
Counsel for the plaintiff however relied on 
Bolo v. Koklan (5), in which it was held 
that the right to sue under Art. 120 accrued 
only when the defendant had infringed or 
threatened to infringe the right asserted 
by the plaintiffin the suit, and he argued 
that the plaintiff's right to sue on the plaint 
must be deemed to have accrued to him in 
or about January 1927 when according to 
para. 9-of the written statement plaintiff 
asked the defendant for a receipt before 
handing over the shares in his possession 
showing that the plaintiff held the shares as 
security for his loan, and the defendant 
refused to doso. In my opinion the inter- 
-pretation of the words ‘right to sue,’ as laid 
down by the Privy Council, must depend 
upon the particular class of case to which 
the Article is sought to be applied. In 
“order that there may be an infringement or 
threatened infringement of- the plaintiff's 
‘right there need not necessarily be a 
demand and refusal in every case. The 
right which the plaintiff asserts in this suit 
-is the right given to kim under s. 176 to sell 


„` (5) 127 Ind, Oas. 737; A I R1930 P O 270; 57 I_A 325; 

11 Lah 657; (1930) ALJ 1188; 32 L W 333: 310 W N 
1169; 59M L J 621: Ind. Rul. (1930) PO 353; 32 
Bom; LR £596; 52 O G J 450; 31 P L R-832(P O). ~ 
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the pledged property. That right accrued 
to him on default of payment of his-debt, 
and the debt being payable’on déemand‘and 
in fact -not having been paid; there -is an 
infringement’ of his right to-sell, and 
the right to sue'therefore accrued to- Him 
on default. “There cannot, in my opinion. 
be one terminus a quo or starting point of 
limitation for the right: to sue. ‘on the 
debt and another “for the right:to ‘sell: the 
pledged property. In Mahalinga Nadar 
v. Ganapathi Subhien (6) it was held that the 
claim to proceed against’ the pledge pro- 
perty was governed by Art.'12), and’ ‘the 
clain against the debtor personally was 
governed by Art.:57 : see also Nim Chard 
Baboo v. Jagabundhu Ghose (7) and Polloêk 
and Mulla’s Commentary on s. 176, Edn. 
6, p. 547, It is true that in neither 
of these two -cases was the suit brought 
more than six years after the date ofthe 
pledge, and -it has not been explicitly 
stated that the period of limitation Fung 
from the date of the pledge. But -that 
result follows ‘from the -nature of -the 
pledge - which I have discussed: before. 
The period of limitation for a suit -.to 
recover the pledged property from -the 
- pawnee is 30: years from the date of ‘the 
pledge under Art. 145; it has been held 
that in India, even if there is a demand 
and a refusal, limitation under that Article 
runs from the date of the pledge and not 
from the date of the refusal. The personal 
remedy of the pawnee on the loan and his 
right against the pledged property are 
distinct but concurrent, and even,if the 
personal security is - barred, the right to 
enforce the security against the property 
still remains. The suit having been filed 
in 1929, i, e, more than six years after 
the date of the alleged pledge, is, in my 
opinion, barred by limitation. ‘ 
The-next _ question is, whether the pay- 
mentsof. interest on the loan specified in 
Ex. B extend the period of limitation 
in respect ofthe claim under'the pledge. 
It must be remembered that loans and the 
pledge were not contemporaneous. -The 
-loans are alleged: to have been madein 
1920, and the pledge is alleged -to have 
been made sometime in the beginning of 
1922. Section 20, Limitation Act, refers 
only toa payment ofinterest as such on 
a debt or legacy, i.e, on theloan. Now 
the pawnee’s cause of action, which ~ is 
based on-his right to enforce ‘his: charge 
by sale of the pledged property, is em- 
(6) 2T M23 ©” | Abi 
NYOH; a E an A 


‘right the payment of interest as such on. 
«Cannot extend limitation. 


; 584 


4 prayers 
(c) and (d) of the plaint. As against that 
.the loans within the period of limitation 
Otherwise 
‘result : will be that the plaintiff's personal 
claim will be barred for the reason men- 
tioned before, namely, that interest was 
not paid as such within the period of 


, limitation, i. e. three years, whereas the 
Tight of action tohave his security realiz- 
-ed and his debt paid out of the sale pro- 


.ceeds of the property is kept 


alive by 


,Teason of payment of interest on the loan 


: years. 


4 


2 


4 
t 


within the period of limitation, i,¢., six 
Such a position will be inconsistent 
when the loanitself is barred, An acknow- 
Jedgment of liability in respect of the 
plaintiff's right to have the property 


‘Bold for the realization of the security 


; would extend the period of limitation if 


the “acknowledgment satisfied the require- 


:-Ments-ofs. 19 of the Act, but with that 


“Iam not here concerned. 


` 


‘on the loan donot save the bar of limita- 


[A 


x 


í n I am only 
concerned. with the question of payment of 
interest.: The payments of interest as such 


tion,.and the payment of interest on 


the 
loan so far as the 


pledge is concerned, 
| Cannot save it either. In the result 1 hold 
„that the suit is time-barred, and must be 
dismissed with costa. 


Ne Suit dismissed. 
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nt-d executing by 
way of security, bond affecting immovable property— 


* Whether exempt from registration—Court approving 
+ of its substance—Bond, if converted into document of 
: title. 


. immovable property, the bond so executed 


Where in pursuance to a decree 


1 the judgment- 
debtor executes by way of security, a 


bond affecting 
is not 

exempt from registration. The execution of the bond 
‘.is not an act of the Court ora step of judicial pro- 


. cedure, and the Court, merely by approving the 


. substance of the security tendered, cannot 


convert 
‘the bond which is incapable of affecting title to 


` immovable property into an operative, valid and ad- 
< missible document of title, 


F. O. A. from an order `of the District 
Qourt, Hanthawaddy, dated June 21,934 
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bodied in the reliefs contained in 


the | 


- Rs. 2,25,000 at the 


‘fault of the condition, the 
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Messrs. Kalyanvalla R. A. R. Aiyar, 
Chari and R. C. Banerjee, for the Appel- 
lants. 

Mr. McDonnell, for the Respondent. 

Page, C. J.—This appeal arises out of a 
series of applications for leave to execute 
decree passed by Das, J. For the purpose 
in hand all the decrees are substantially 


_in the same form as the decree that was 
_ passed in the present suit, which runs as 


follows: 

“By consent it is ordered and decreed that 
the defendants do pay to the plaintifis the sum 
of Rs. 22,827-12 and interest on the principal amount 
contract rate, that is 84 per 
centum per annum with monthly rests from “the 
date of institution of the suit, viz., May 5, 1932, 
till payment of realization together with the costs 
cf the suit as taxed by the Officer of the Court; 
by consent, it is ordered that the amount be 
payable half by April 15, 1933, and the other half 
by April 15, 1931, and that the defendants shall 
tender security for the amount due within one 
month to the satisfaction of the Bailiff of this 
Court and that security already given by the 
defendants to the bank shall be taken into con- 
sideration in considering the value - of the 
security.” 


Pursuant to the decree the defendants 
by way of security executed a bond the 
operative portion of which was to the 
following effect : 


“Now the condition of this obligation is such 
that if the aforesaid S. V.K V. Arunasalam Chettyar 


' firm and A.S.P. S. Ramanathan Chettyar firm duly 


pay the half of the decretal amount including costs 
together with all interest to date mentioned 
hereinabove on or before April 15, 1933, thereafter 
shall pay the other half by April 15, 1934, and the 
whole liability created by or under the decree is 
liquidated, then the above written bond shall be 
void and of no effect otherwise the same shall be 
and remain in full force and virtue if such pay- 
ment or payments shall not be made within time 
as stipulated, the plaintiff bank shall be at liberty 
to take out execution for the recovery of the whole 
amount awarded to it under the decree 
and we hereby declare that the title deeds 
of the land as set outin Schs, A and B have been 
deposited with the bank and those in Schs, A 
and B have already been deposited with the Bailiff 
of this Court as and for security for payment by 
us or by our heirs, legal representatives of the 
decretal amount as may be payable by us or by 
them and upon our or their failure to pay the 
amount or amounts the said Court may order 
that the same be sold and thatthe proceeds applied 
so far as they may extend towards the 
discharge of the said amount or amounts pro- 
vided that if we shall have -not made any de- 
title deeds relating to 
the properties described in schedules A and B shall 
be returned to us.” 


In each of these cases the suit was 
brought to recover the amount due ona 
promissory note, the consideration for the 
promissory note being a loan which was 
also secured -by an equitable mortgage, 


1935 . 


prima facie, therefore, the decree-holders 
could not: ` 
“Bring the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforcement 
“of #8) mortgage: O. XXXIV, r. 14—Burma Code, 
I. a 7 
It was conceded, however, by the learn- 
ed Advocates who appeared for the res- 
-pondents respectively that the equitable 
mortgage in each case. no longer sub- 
‘sisted when the consent decree was passed, 
and that the rights of the decree-holders 
‘depended upon the terms of the decree. 
It was also common ground that the 
decree-holders could only execute their 
money decrees against the immovable 
“property of the judgment-debtors by attach- 
ment and sale; and that the application 
“for execution in each of the cases under 
_consideration’ was by way of sale without 
attachment of immovable property set out 
„in the-security bond which the judgment- 
debtors had executed, and under which in 
-cage of default the decree-holders became 
entitled to sell the immovable property 
“subject to the bond. In each case an order 
for sale of the property has been passed, 
The judgment-debtors now appeal upon 
“the ground that the security bond which 
-it is sought to enforce falls within s. 17 
(1) (b), Registration Act (XVI of 1908) and 
-asthe bond is not registered, it cannot 
‘be enforced in execution proceedings or 
“otherwise. l 
There isa conflict of opinion in the 
High Courts of India asto whether such 
‘security bonds are registrable or not, the 
“High Court of Madras holding that they 
must be registered, the High Courts of 
‘Bombay and Lahore being of opinion 
that the execution of such bonds is merely 
“a step in procedure” and therefore, that 
“the bonds do not fall within s. 17 of the 
Act. Now, it is plain—it is conceded 
‘indeed that each of the present applica- 
tions for execution is based not on the 
~decree but on the bond for the decree 
-could not be executed by sale without 
-attachment. The application, therefore, is 
‘not to execute “any decree or orderof a 
-Court” within s. 17 (b) (vi), but to enforce 
“the -security bond which is caught by s. 17 
(1) (b) of the Act, and cannot “affect any 
immovable property comprised therein 
‘unless it has been registered : Nagaruru 
v.-Tangatur (1), and Weaving Mills Co., Lid 
-v. Uttam Chand (2), I find myself in agree- 
-ment with the following observations of 
(1) 31 M 330; 3 ML T 317. 
(9) 58 Ind. Oàs. 463; AI R1919 Lah.8;122P R 
_ 1919;.45 P L. RINI, .. |. ees Hees Re 


an IEE x =s 
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itself,” 


Martineau, J., in the above case: “I 
“I cannot agree withthe lower Court “that the 
document is in any sense a petition. It ‘cóntáňis 


mo request for anything to be done, and is noth- 


ing but a security bond. It also appears to stand 
on different footing from a compromise, “which, 
in so far as it is‘ submitted to,’ and. judicially 
acted upon by the Oourt, “is a step of judicial 
procedure not requiring registration. ʻA- compro- 
mise submitted to the Oourt has to be followed. by 
a decree, but. a security bond requires no order 
of this Oourt to render it effectual. The Court's 
acceptance of the-bond given by the judgiient- 
debtors merely indicates, as has been ‘pointed out 


:by the Madras High Oourt in the case mentiored 


above, that the Oourt considers the -security 
sufficient, and does not. give validity - to the bond: 
Nor can the bond be treated as a partof the order of 


-the Court directing -execution to be stayed- on -the 


judgment-debtors furnishing security. It -was 
executed in compliance with “or ‘in consequence. of, 
that order and is something distinct from the order 


The Bombay and Lahore High Oourts, 
however in Jayappa Lokappa v.. Shivan« 
gouda Dayaman gouda (3) and Kasturi Lal 
v, Govardhan Dass (4) founding upon the 
‘decisions of the Privy’ Oouncil in. | Bin- 
deshri Naik v, Ganagasaran Sahu (5), 
Pranal Anni v. Lakshmi. Anni (6) and 
Hemanta Kumari Debi v. Midnapur Zamin- 
dari Co., (T) have held that such security 
“bond is a step of judicial procedure not 


-requiring ` registration“ and therefore. not 


registrable ; because in -Pranal Anni.v, 
Lakshmi Anni (6): i 
“no reference is to be found to any special exemp- 
tion created by the Act itself: As in Bindshri Naik 
v Gangasaran Sahu (5) the judgment rests on a 
broad general principle that the proceedings. of 
Courts do not require registration, It is permissible 
to doubt whether the head-note in Pranal Anni-v. 
Lakshmi Anni (6), is not too narrowly expressed 
‘Jayappa Lokappa v. Shivangouda Dyamangouda (3) 
(per Orump, J.).” yi ng 
With great respect to the lerned Judges 
who decided these cases in the ‘Bombay 
and Lahore High Courts, however, if -I 
correctly apprehend the meaning and effect 
of the authorities: which they purport ‘to 
follow, the decisions of the Privy: Council 
in Bindeshri Naik v. Gangasaran’ Sahu (5 
and Pranal Anni v. Lakskmi Anni (6 
do not support the view which they are 
taken to express, Of course,. if the terms 
of a document which otherwise would re- 
quire registration are incorporated. in a 
decree or order of the Court,-.the judgment 
(3) 107 Ind Oas. 710; A I R 1928 Bom, 42; 52 B 
72; 30 Bom L R19; I L T40 Bom. 66. - <> 
(4) 149 Ind. Cas. 300; A IR 19814 Lah, 138; 15 Lah, 
282; 6 R L665; 36 P D R386 (FB) >- E 
(3) 20 A 171; 251A 9; 7 Sar, 273 (P.O). - `F 
(6) 22 M 508; 26 I A 101; 7 Sar.516 (P O); -° - 
(7) 53Ind. Oas. 534; AIR. 1919 PO 79; 46-I A 
210; 47 0.485; 37 M L-J 525; 17 A LJ1117; 240 


“WN 177; 4920) M W N 68; 27M L T4311.. L,W 
301; 31,0 L J 298; 22 Bom, L R 488 (P 0), 7- -777 
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in Pranal Anee v. Lakshmi Anni (6). - 

‘showed that, merely regarding the question as a 
question of.evidence and not.as to the effect of -the 
decree. on lands dutside the subject of the suit, such 
a document as that in the present case when incor- 
porated ina decree was clearly admissible as judicial 
evidence: pèr Lord Buckmaster in Hemanta Kumari 
Debi v Midnapur Zamindari (7).” i o5 
..-But. the case -of Hemanta Kumari Debi 
Midnapur .Zamindari Co., (7) must now be 
read subject -to s. 17 (2) (vi), Registration 
‘Act, as amended in 1929, which runs as 
follows:— .... . Meee fo 
‘Nothing.in cl.. (b): and (e) of sub-s. (1) applies 
to; (vi).any decree or order of a Court except .a decree 
or.order expressed to be made on-a compromise and 
comprising immovable . property other ;than that 
which is the subject-matter of the suit or proceed- 


ing.” Dae, ; 
InvPranal Anni y. Lakshmi Anni (6), 


‘Eord ‘Watson observed: : 5 

“The razinamah,in so far as it was submitted to 
and:was actéd upon judicially by the learned- Judge, 
was in-itself.a step: of judicial procedure not requir- 
‘Ing registration; and any order pronounced. in terms 
of it constituted res judicata, binding upon both the 
parties to this appeal, who gave their consent ‘to 
it:" Barer ee P 


point: out that: sa l 

‘The. razinamah.merely referred *by-way of remark, 
‘to the lands-now in dispute and the Judge was “only 
asked to: give effect to a compromise which related 
to the Jands then in dispute before him: This order, 
‘accordingly,- merely concerns the latter, and bas no 
xeference whatever to the lands described in schedule 
D of razinamah, So far as regarded these lands, the 
compromise was not submitted to the learned Judge, 
„but was deliberately left by the parties to stand 
upon their unregistered “agreement of unicn.” 


| His Lordship, however, was careful to 


" There is nothing in the judgment of the 
.Priyy. Council in that case, as I understand 
it, to justify the supposition that instru- 
ments such as the security bond under 
consideration, which creates the rights upon 
which the application for execution is 
founded are not registrable merely because 
the bonds were executed in the course of 
litigation. In Bindeshri Naik v. Gangasaran 
- Sahu (5). where a question arose as to the 
amount of interest to which certain mort- 
‘gagees were entitled on the principal sum 
due under the mortgage, it appears that the 
mortgagors . : 
“had .constantly admitted and asserted that under 
‘the deeds in question they were not entitled to 
redeem, except upon payment of the principal sums, 
with interest thereon. at Rs. 18 per cent per annum 
until paid; -:and“that -in: respect of: such admission 
and assertion.they ‘Had gotan extension of time with 
the consent, af their creditors. But they contended 
that none of ‘these’ proceedings in the Subordinate 
Court b ee ve referred to or founded 
ecause i 
aa Toi re ae Torra een registered in terms 


. “Lord Watson, who. delivered the judg- 
-ment of the Board in-that-case also observed 
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obiter that their. Lordships:i. `, >- gt 
“think it right to add that, having, heard Counsel 
fully upon the point, they are.satisfied that the pro- 
visions of s. 17 of the Act do not apply. to proper 


-judicial proceedings, whether consisting of plead- 
‘ings filed by .the parties, or of orders made by the 


Court.” _ ine i Se $ 

_ That case also, in which it was held that 
certain petitions filed in the suit containing 
admissions. were not rendered inadmissible 


‘for-the purpose of proving the admissions 


merely because they had. not been register- 
ed, such documents being regarded as on 


“the same footing as the pleadings in a suit, 


in,my opinion-is not an authority for the 
proposition that documents of title otherwise 
registrable, such. as the. security bonds 
which. in the. pesent cases it is sought to 
enforce in execution proceedings, are not 
liable to registration . fe KA 

“upon a broad general principle that the proceed- 
ings of Courts do‘not require registration.” 

- In Kasturi Lal v.-Goverdhan Dass (4), Tek 
Ohand, J., observed that : 


“it is not the execution of the bond which effecta 


-the transfer of -rights in the immovable , property 


described therein, but it is the order of the Court 
accepting the bond which creates these rights,” 
-But with all due deference I do not so 
appraise. the legal position. As I appre- 
hend the matter, all that the Court does in 
such circumstances isto intimate that the 
propeity tendered as security is deemed 
to be sufficient; in other worde, it appro- 
ves the substance not the form of the 
security the execution of the bond being 
the mode and the bond the form in which 
the security is subsequently furnished. I 
cannot persuade myself that in such circum- 
stances the execution of the bond is an 
act of the Court or “a step of judicial 
procedure,” or that the Court merely by 
approving the substance of the security 
tendered can, or purports to ccnvert instru- 
ments such as the security Fonds under 
consideration, which by law are incapable 
of affecting the title to immovable property 
into operative, valid and admissible docu- 
ments of title. It isto be borne in mind 
that the effect of holding such documents 
as those now in question to be not subject to 
registration would -be to facilitate the 
commission of fraud by dishonest sureties; 
and further, that the legislature when 
amending s. 17 (2) (iv), Registration Act 
in 1929, plainly had in mind the decisions 
of the Privy’ Council to which reference has 
been made, and yet expressly refrained 
from re-enacting s. 17 (2) (vi) in general 
terms, or in such a form as would give 
colour to the view held by-the High Courts 


- of Bombay and Lahore. The Court is 


“1935: 


< Gotnd to give. effect to the provisions of 
the: statute which, in my opinion, do not 
‘ exempt the security bonds in question from 
liability’ to registration. It may be that 
the decrees in the present, suits can be 
executed by attachment and sale of the 
~judgment-debtors’ immovable property in 
the normal course of execution; but on 
that question we express no opinion. In 
my opinion in each case the appeal must 
be: allowed, the order directing the sale 
must be set aside, and the application for 
- execution dismissed. We make no order 
' fòr costs in any of the cases. 
Mya Bu, J.—1 concur. 
N. ‘Appeal allowed. 
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‘ MADRAS HIGH COURT 

Second Civil Appeal“No. 1237 of 1930 

February 18, 1935 

ee E, PANDRANG Rao, J. 
“*THANGATUR RAMAYYA-—PLAINTIFE— 

APPELLANT 
versus 
. KATTA VENKATTANNAGARI - 
SREENIVASAYYA AND OTHERS—DEFEND- 
ANTS— RESPONDENTS 

_ -Provincial Insolvency Act (V of 1920), ss. 4, 9— 
Civil Procedure Code (Act V of 1808), s.11—Deciston 
of Insolvency Court in petition for adjudication, that 
certain alienations made by debtor are not fraudulent 
—Whether operates as res judicata. 

_ A decision by an Insolvency Court on an applica- 
tion for .adjudication as insolvent that certain 
alienations made by the debtor and relied on in 
support of the application as acts of insolvency 
were not fraudulent or intended to defraud creditors 
is not res judicata in a subsequent suit by the 
-ereditors to establish that the sales were void as 
being intended to defraud creditore. A decision on 
a petition for adjudication stands on a different 
footing altogether in this respect from a decision 
under e. 4 of the Provincial Insolvency Act. Narayan 
v. Hardattarat (1)Ram Narain v. Durga Pal :2) 
Khetokey Charan v Sarat Kumari Dabee (3) and 
and other cases referred to. 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Anantapur 
in A. S. No. 99 of 1928 preferred against the 
decree of the Court of the District Monsif 
of Penukonda in O. S. No. 589 of 1927. 

Mr. K. Ramanada Shenoay, for the Ap- 
pellant. | - 

Mr. Kasturi Seshagiri Rao, for the Res- 
pondent. ` E 

Judgment.— This second appeal is from 
the decree of the Subordinate Judge of 
Anantapur, dated March 15, 1929, in 
appeal from ihe decree of the District 
Munsif of Penukonda dated January 29, 
1928, in a suit for establishing the plaintiff's 

Tight to attach: certain properties in execu- 
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tion of the decree in O. 8..No. 1051: ‘of 
1926, on the ground that the sales‘of those 


- properties in favour of defendants “Nos. 1 


and 2 are void as being interided to de- 
fraud creditors. The suit was resisted on 
several grounds but the decision ‘of both 
the Courts below was based‘ ‘entirely’ on 
the preliminary ground that’ thé -main 
question raised in the suit, namely, whe- 
ther the sales in favour of defendants Nós.. 1 
and 2 were intended to defraud creditors 
was res judicata by reason of the order dis- 
missing I. P. No. 3 of 1925.in which the 
plaintiff was the petitioner and defendants 
Nos. 1 and 2 were respondents Nos.: 4-and 
5.° In that petition the petilioner the 
plaintiff in the present suit sought to ad- 
judicate defendants Nos. 3 to 5 in-the 
present suit as insolvents,- the acts of 
insolvency alleged against them being the 
sales of the plaint properties by them-in 
favour of defendants Nos. 1 and 2. That 
petition was dismissed as the Insolvency 
Court held that the sales could not be said 
to be fraudulent as the intention to de- 
fraud creditors was not established.: It. 
was contended that this order-dismissing 
the petition in accordance with the finding 
that these alienations were not proved to be 
fraudulent prevents the plaintiff from rais- 
ing the same question in the present suit 
against the same parties. This conten- 
tion was accepted by both the ‘Courts 
below and the suit was dismissed. - 

In this second appeal the only point that is 
argued is that the decision -of the Courts 
below that the question whether the sales 
were fraudulent or not is res judicata is 
not correct, and that the decision of the 


‘Insolvency Court on a petition for adjudi- 


cation has not the force of res judicata in 
a suit of this kind. I have no doubt, 
and the point is not in dispute that, if the 
decision of the Insolvency Court is one that 
falls within the purview of s. 4 of the 
Provincial Insolvency Act such decision 
would be res judicata as sub-s. 2 of that 
section clearly states that such a decision 
shall be final and binding for all purposes 
as between the debtor and the debtor's 
estate on the one-hand and all claimants 
against him or it and all persons claiming 
through or under them or any of them on 
the other hand, This question ig now 
raised- as between persons claiming under 
a debtor anda person claiming againsta . 
debtor. The question, however, is Whether 
the decision in the present case, name- 
ly, the order dismissing “the Petition -for 
adjudication, is a decision which falls with- 


-538 ` 


, in the. purview of s. 4. It is clear from 
„8. 4 that it relates only to decisions on 


_ ` question which arise in a case of insolvency. 


' Prima facie there can be no case of insol- 
` vency unless there isan adjudication. At 
the stage when an application for adjudica- 
-tionis tried, questions of title to property as 
“between the debtor and others do not arise 
-for determination. f 
=” Tt is clear from s. 25 of the Provincial 
“Insolvency Act that where, as in this case 
' “a petition is presented by a creditor, and the Court 
-ig not satisfied with the proof of his right to present 
the petition, or of the service .on the debtor of notice 

of the order admitting the petition, or of the alleged 
` act of insolvency or is satisfied by the debtor, that 
-he is able, to pay his debts, or that for any other 
‘ sufficient cause no order ought to be made, the Court 
.shajl dismiss the petition.” 

In the present case the Court was not 
-gatisfied with the proof of the alleged acts 
-of insolvency and it was for this reason 
‘that the petition was dismissed. No doubt 
-some of the alleged acts of insolvency were 
‘the fraudulent alienations pleaded in the 
petition. But it is one thing to say that 
the Court is not satisfied with proof of the 
-fraudulent nature of the alienations, and 
-another thing to say that the Court has 
.decided that they were not fraudulent alie- 

nations. The question whether any aliena- 
tion by a debtor is fraudulent or not is 
not one that has to be, or can be decided 
` by the Insolvency Court before adjudication. 
That question can be decided only after 
adjudication, and that, too, only on appli- 
„cation of the Official Receiver or when the 
Official Receiver is unwilling to act, ofa 
‘ereditor, or other person who is authorised 
by the insolvency Court todo so. The in- 
cidental determination of this question 
for the purpose of deciding whether ad- 
- judication should be ordered or not cannot 
be regarded as final determination. 

TA considerable number of authorities were 
cited in the course of argument before me 
“and itis perhaps necessary that I should 
make a brief reference to them. The case 
“reported in Narayan v. Hardattarat 57 Ind. 
“Cas. 612 (1) which is no doubt in point, 
‘proceeds entirely on the basis of the deci- 
gion in the ealier case, Ram Narain v. 
Durga Pal 13 Ind. Cas, 568 (2) the latter, 
however, was a‘case to which the Insolvent’s 
Debtors Act (11 and 12 Vic. Cap. 21) 
applied, and there was in that case an 
order of discharge discharging the debtor 
from all his liabilities, and that order was 
certainly a decision which would fall within 
the purview of s. 4 of the Provincia 
_ (3) 57 Ind. Cas. 612; 16 M. L. R. 201, > 

(2) 12 Ind. Oas, 568. 


‘cision was not a final 
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Insolvency Act and would therefore be final. 
On the other hand, the decisions contra are 
those in’ Ketokey Charan v...Sarat Kumari 
Dabee 37 Ind. Cas. 71 (3) in which a Bench 
of three Judges held that though the ad- 
judication involved a decision about the 
claim of the petitioning creditor such de- 
decision and the 
Official Assignee could go behind it, (2) 
Chittammal v. Ponnusamy (4) in which 


„it was held that a decision under s. 56 (3) 


of the Act would not be res judicata. As 
regards Pita Ram v. Juhar Singh (5) what 


‘is doubted relied upon is only an obiter 


dictum which was doubted in the latea 
case of Irshad Husain v. Gopinath (6); and 
also in Beni Madhab v. Abdul Razack (7). 
The ruling in Lalji v, Bansidhar (8) ia not 
of much assistance because that is merely 
to the effect that a decision under s. 4 
of the Act is res judicata. Considerable 
reliance has been placed by the appellant’s 
Advocate on the observations contained in 
the case reported in In re Vitoria Hx parte 
Viteria (9). These observations show that 
the jurisdiction of the adjudicating Oourt 
is ouly to decide whether a case has been 


-made out for adjudication, and that the 


decision on a petition for adjudication does 
not conclude the matters in dispute between 
the petitioning creditor and debtor. 

After carefu] consideration 1 am of opinion 
that the decision now relied upon, namely 
the order dismissing I. P. No. 3 of 1925, 
does not constitute res judicata in the pre- 
sent suit and that itis not therefore a bar 
to the hearing of the suit on its merits. It 
follows from this that the appeal must be 
allowed and the decrees of the Courts 
below set aside and the suit remanded to 
trial Court for disposal according to law on 
the merits. The appellant is entitled to 
his costs in this Court and in the Court 
below from the contesting respondents 
Nos. 1 and 2. He will be entitled to refund 
of the court-fee paid on the memorandum 
of second appeal. Costs in the trial Court 
will abide the event and be provided for in 
the revised decree of the trial Court. | 

A. Appeal allowed. 

(3) 87 Ind, Oas. 71. a 

(4) 92 Ind. Oas. 573; A. I. R. 1926 Mad. 363; 23 L. 
W. 94; (1926) M W N 121; 50 M L J 180; 49 M 762 

(5) 43 Ind. Oas. 573; 39 A 626. ~ 

(6) 49 Ind. Oas. 590; 41 A 378; 17 A L J 374; 
1 Ù P L R (A) 153. 

(7) 148 Ind Oas, 148; 37 G W N 390; AI R 1933 
Cal. 678; 6 R O 44l 

(2) 147: Ind, Cas. 539; AL R 1933 Nag. 373; 6 R 
N 126; 30 N L R 112. : 

(9) (1894) 2 Q B D 387; 68LdJI QB 795; 9 R 
536; 71 L T 48;42 W R 529; 1 Manson 236. 
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LAHORE HIGH COURT 
First Civil Appeal No. 468 ‘of 1930 
_ February 2, 1935 | 
Young, O. J. AND. ABDUL RASRID, J. 
Firma PIRTHI SINGH-JOWALA 
PARSHAD—DerenpDant—APPELLANT 
VETSUS 
MAM CHAND AND ANOTHER— 
PLAINTIFFS— RESPONDENTS 
Hindu Law—Joint family—Father—Debts— 
, Speculative transaction—Father entering into specu- 
lative business— Joint property estate sold in execu- 
. tion against father—Sons, if bound—Contract— 
Wagering transaction—One party supplying money to 
other for losses incurred by the other and taking 
. commission for profit—Party paying, if can 
sue for money paid. : 
“The manager of a joint Hindu family has 
„an implied authority to contract debts for the 


_ordinary purposes of the business carried 
-on by the family. He has power to incur 
debts for the business in speculative transactions 


`. (e, g. badni transactions in gold} as such debts cannot 
be said to be immoral. The pious obligation of 
. Hindu. sons to pay off their father's debts 
extends to commercial debts. If, however, specu- 
lative debts are incurred by the father, and the 
other members of the family are his . sons, the 
estate is open to be taken in execution pro- 
“ce6dings upon a decree for payment of those 
debts unless the debts are proved to have been 
incurred for immoral or illegal purposes. Mauluk 
Chand Kishanji v. Daya Kishan (2) and Brij 
Narain Rat v. Mangla Prasad Rai (3), relied on. 
Where A employs B to enter into wagering 
transactions in the nature of badni transaction for 
. A's gain or loss as the event might be, the 
contract between them is not itself a wagering 
. one. B standa to lose nothing and to gain nothing 
‘beyond his commission. A on the one hand, and 
the third parties, with whom B was to enter 
“into gambling transactions, on the other, alone 
stand to win or lose upon an uncertain. future 
event. This being so, and wagering transaction 
being not forbidden by law but only being a 
kind of transaction which the Oourts are by 
law precluded from enforcing, it follows that 
when a party inthe position of B jin pur- 
suance of his agreement with A pays a sum of 
.money toa winner, A must recoup him. Behari Lal 
v. Parbhu Lal (1), relied on, 


F. 0. A. from the decree of the Subordi- 
nate Judge, First Class, Delhi, dated 
November 25, 1929. 

Messrs, Kishen Dayal and-Shamair Chand, 
for the Appellant. f 


Lala Badri Das, R. B. and Mr. Vishnu 
Dutta, for the Respondents. 


Judgment.—The facts of the case bear- 
ing on the question of law involved in 
this appeal may be shortly stated. Mam 
Chand and Hem Chand, plaintiffs, are the 
sons of Chandu Lal, defendant No. 2. The 
father and the sons constitute a joint Hindu 
family. Defendant No. 1 obtained a decree 
against Ohandu Lal, defendant No. 2, for 
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- a sum of money and in execution of that 


‘decree attached the house in dispute. The 
plaintiffs, thereupon, brought the’ present 


‘suit for a declaration to the effect that 


the house in dispute is joint family pro- 
perty, that the proceedings regarding 
execution and sale of this house are void 
and ineffectual as against the plaintiffs, 
and that the decree obtained by defendant 
No. 1 against defendant No. 2 is 
not binding on them, It was stated in 
‘the plaint that Chandu Lal had lost a lot 
of money in badni- transactions relating 
‘to the sale of gold and silver, and 
that the money due to defendant No. 1 
consisted of losses incurred by Chandu Lal 
as a result of speculative and immoral 
transactions, Defendant No.1 alone con- 
tested the suit. He pleaded, inter alia, 
-that the house in dispute did not belong 
to the joint Hindu family but was the ex- 
clusive property of Chandu Lal, that the 
allegations about the character of Ohandu 
Lal were entirely false, that Chandu Lal 
had sustained losses in carrying on family 
` business and that the plaintiffs were bound 
-by the decree on account of their being 
members of the joint Hindu family with 
their father, The trial Court decreed the 
plaintiffs’ suit and defendant No. 1 has 
preferred the present appeal to this Court. 

It appears that Chand Lal was a munim 
of the firm Prithi Singh-Jowala Parshad, 
defendant No. 1. He entered into badni 
.transactions with third parties and em- 
ployed defendant No. 1 as his agents. 
They paid his losses and collected his 
profits, and ultimately secured a decree 
-against him forthe sum due to them on 
account of losses sustained by him as 
well as commission due to them. It was 
contended by the learned Counsel for the 
appellants that acash payment made by 
an agent on account of badni transactions 
on behalf ofa principal does not amount 
toa wagering contract and that such a 
contract is legally enforceable. Reliance 
-was placed in this connection on a Full 
-Bench ruling on the Punjab Chief Court 
-reported as Behari Lal v. Parbhu Lal (1). 
-It was observed in that case that when 
-the defendants employed plaintiffs to 
enter into wagering transactions for de- 
fendants' gain or loss as the event might 
be, the contract between defendants and 
plaintifs was not itself a wagering one, 
Plaintifis stood tolose nothing and “to gain 
nothing beyond their commission: defen- 
dants on the one hand, and the third 

(4) 79 P R 1908; 130 P W R 1908, 
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- parties, with whom’ plaintiffs were to enter 
‘into gambling: transactions, on the, other, 
alone stood to win or lose upon an uncertain 
future event, This being so, and wager- 
-ing transaction being not forbidden by 
slaw but only being a kind of transaction 
_which the Coutts are by law precluded 
from: enforcing, it follows that when a 
“party inthe position of plaintifis in the 
spresent case, in pursuance of his agree- 
ment with his employer pays a sum of 
‘money to a winner, the employer must 
‘recoup him: ' 
: It was held in Mauluk Chand Kishanji v. 
Naya Kishen 106 Ind. Cas. 183 (2), that 
the manager of a joint Hindu family has 
“an implied authority to contract debts 
-for the ordinary purposes of the business 
_carried oh by the family. He has power 
“to incur debts for the business in specul- 
cative transactions as such debts cannot 
be said to be immoral. The pious obli- 


‘gation of Hindu sons to pay off their 
father's debts extends to commercial 
‘debts. 


We agree with the authorities quoted 
-above and are of opinion that the contract 
"between defendant No. 1 and defendant 
‘No. 2 was not a wagering contract, and 
that ‘debts incurred by defendant No. 2 
to pay off the dues of defendant No. 1 
cannot be regarded as debts incurred for 
immoral or illegal purposes. 

“The house in dispute has been held by 
.the trial Court to be joint family property. 
“The next question for consideration, there- 
‘fore, is whether this property is liable to 
attachment and sale in executien of the 
decree of defendant No. 1 against defen- 
dant No. 2. It is true that the managing 
“member of a joint Hindu family cannot 
‘alienate or burden the joint family estate 
except for purposes of necessity. lf, how- 
-ever, speculative debts are incurred by 
the father, and the other members of the 
family are his sons, the estate is open to 
-be taken in- execution proceedings upon a 
decree for payment of those debts unless 
tthe debts are proved to have been incur- 
ed ifor immoral.or illegal purposes. The 
whole law on the subject has been ex- 
‘haustively discussed in the Privy Coun- 
“cil ruling reported as Brij Narain} Rai 
v. Mangla Prasad Rai (3). The following 
".(2) 106 Ind. Cas. 183; LT 40 Lah. 6, 
. (8) 77 Ind. Cas. 689; 46 A 95; 21A LJ 931; 46 
MLJ 98; 5PLTI1; 28 OWN 253; 42M W 
N 68; 19 LW 72; 2 Pat. L R414;100& ALR82; 
ALR 1924 P 650; 33:MLT 457; 26 Bom. LR 
80; 1LO Ld 407; 513 
(PO). GAN E a 
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Al; 10 W N 8 
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quotation from that ruling may be re- 


produced tn extenso : ; 

‘It cannot be denied that the Jaw on the subject 
of what binds an estate when the manager of the 
joint family estate is the father, and the Teversion- 
aries are the sons, is in a state which is- somewhat 
illogical -and in the absence of binding anthority 
could not be accepted. On the one hand it is 
eettled Jaw that the manager as such cannot bind 
the estate at his own free. will and without any 
compelling cause’ so as to bind the. reversionaries, 
He can bind it for necessity, the necessity being 
the necessity of the family and so far there is no 
difficulty in principle, though the question of whe- 
ther in any particular instance there was a neces- 
sity may, like other questions of fact liable: to ‘be 
involved in a question of degree, be difficult to 
decide. But then there comes in the further doc- 
trine that debt hag been contracted by the fathér, 
and the pious obligation incumbent on the son to 
see his father's debts paid prevents him from. as- 
serting that the family estate, so far as his interest 
is concerned, is not liable to purge that debt. It 
may become liable by being taken in execution on 
the back of a decree obtained ‘against the . father, 
or it might became liable by being mortgaged by 
the father to pay the debt for which -otherwise 


‘decree might be taken and execution be sought.” 


On behalf of the respondents it was 
urged that it was open to the sons in 
the present case to dispute the legality of 
the debts of their father and to show the 
real nature of the transaction. It was 


further urged that sons were not. bound 


to pay the speculative debts of the father. 
Reliance was placed in this connection on 
Ram Chandra Singh v. Jang Bahadur Singh 
(£, Benares Bank, Ltd. v. Hari Narain (5), 
Bhagwan Das Naik v. Mahadeo Prasad Pal 
(6) and Thaneshar Prasad v, Ram Chand (1). 
These rulings are, however, clearly. dis- 
tinguishable as in these cases the father 
or the karta of the family mortgaged or 
sold joint family property for speculative 
enterprises, and there were no antecedent 
the payment of 
which any property was sought to be sold 
in execution. 

For the reasons given above we accepi 


“the appeal, set aside the judgment and 


the decree of the trial Court. and dismiss 
the plaintiff's suit with costs throughout. 

D. Appeal accepted, 

(4) 9) Tnd. Cas. 553; 5 Pat. 198; 7 PLT 52;A 1 
R 1926 Pat. 17; (1926) Pat. 70. 

(5) 187 Ind. Cas 781; 54 A 564; Ind. Rul, (1932) 


PO 220 360 WN Rad; AIR 1932: PO 182; 
3i Bom. L R1079; 55 CLJ 583, 90 W N 599: 
(1932) ALJ 714; 38L W 56; 63MLJ_ 92; (1932) 


MW N 788; 59 I A500; 13 PL T 491 
(PO. 


(6) TU Ind. Cas, 959; 454 390; 21AL J 271; A 
I R 1923 All. 238. . 

(7) 119 Ind Gas. 239; A I R 1929 Lah, 463;311 Lah. 
L J 85; Ind Rul. (1929) Lah, 847, 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 92 of 1934 
April 9, 1935 
SULAIMAN, C. J. AND BENNET, J. 

Fiem BALAK RAM-ATMA RAM — 
PLAINTIFE— APPELLANT 

versus - 

Tas SECRETARY or STATE ror INDIA 
in COUNCIL—DEFENDANT— RESPONDENT 
Railways Act (IX of 1810, ss. 140, 77— Civil Prc- 

cedure Code (Act V of 1808), s. 80—Notice under 

s. 80 on Collector—Whether dispenses with notice 
under 8.17, Railways Act—Collector, whether repre- 
sents Government, —“ May “` ins. 140, whether means 

“ must,” 

For purposes of s. 17, Railways Act, a notice to 
a Collector under s. 80, Civil Procedure Code, 
cannot be considered to be a notice tothe Govern- 
ment, in the case of a State Railway. Two separate 
notices are necessary before the suit can be maintain- 
ed, -Radha Shyam v, Secretary of State for India 
(4) and Hirachand Succaram Gandy v. G.I. P. Ry. 
Co., Bombay (5), not approved. 

The Collector of a District does not represent the 
Government of India in Railway matters, and unless 
there isa statutory provision tothat effect, a notice 
sent tothe Collector of a District would not bea 
notice served on the Government of India. The 
reason why a notice to the Collector for purposes of 
s, 80 issufficient isthat there isa specific provi- 
sion to that effect in that section, and not that the 
Collector represents the Secretary of State in all 
matters. 

The word “may” in s. 140, Railways Act, 
is the equivalent of the word “must”. 
Great Indian Peninsula Railway Company v. 
Chandra Bai (1), Great Indian Peninsula Railway 
Company v. Ganpat Rai (2) and Cawnpore Cotton 


Mills Co., Ltd. v. Great Indian Peninsula, Railway - 


(3), referred to. i 


L. P .A. against the decree of Mr, Justice 
Young, Allahabad, dated March 12, 1934. 

Mr. Shabd. Saran, for the Appellant. 

Mr. Muhammad Ismail (Government 
Advocate), for the Respondent. 

Judgment.—This is a plaintiff's appeal 
arising out of a suit for damages against 
the Secretary of State on account of the 
loss of 18 cases of vegetable oil which were 
consigned to Shahjahanpur from Bombay. 
The -consignment was not delivered at 
Shahjahanpur and the plaintiff sent notice 
to the Collector of Shahjahanpur under 
s. 80, Civil Procedure Code, claiming 
damages and after having waited for over 
two months brought the present suit. 
Admittedly no separate notice under s. 77 
of the Railways Act was served on any officer 
of the Railway. The suit was contested 
inter alia on the .ground that it must fail 
for want cf a notice under s. 77 of the 
Railways Act. The first Court held that 
the notice not having been given 
the suit- was. not..maintainable, and dis- 
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Appellate Court: came to the conclusion : 


that notice given to the Collector was quite 
sufficient and the defect-was cured. On 


appeal to this Court a learned Judge has . 


the decree of the first Court. 


-come to a Contrary conclusion and restored 


The only point for consideration in this ; 
Letters Patent Appeal is whether the notice + 
given tothe Collector dispensed with the `` 


necessity of serving any other notice ‘under 
s. 77 of the Railways Act. 


Obviously the object of the two provisions ; 


are quite distinct and separate. Section 80, 
applies to all suits brought against the 
Secretary of State and it requires that no 
suit shall be instituted until the. expira- 
tion of two months next after notice in 


writing has-been given to a Secretary to . 


the Local Government or the Collector of 
tne District. Section 80 therefore provides 
a period for the notice, and the person who 
has given such notice must wait for that 
full period before he brings any suit. 
the Collector does not necessarily represent 
the Secretary of State for India in Council 
in all cases is apparent from the fact that 
the Legislature has thought fit to name him 
specifically in this section. i 


That . 


Section 77 of the Indian Railways Act ia - 


meant for an entirely different purpose. 


Tt.is confined to suits brought against the - 


Railway Administration for loss, destruc- 


tion or deterioration of goods, and pro- - 


vides that no person shall be entitled to 


1 


a refund or to compensation unless his .- 
claim has been preferred in writing by him `: 
or on his behalf to the Railway Adminis. ` 
tration within six months from the date of ` 
the delivery of the animals or goods for . 
carriage by railway. The object obviously., 


is that prompt notice should be given to the 


Railway. Company to enable them ‘to make : 
enquiries and settle the matter out of ` 


Court by paying. compensation to the 
plaintiff, if: possible. The period of six 
months prescribed in this section is by way 
of a bar of limitation and is not like the 
period prescribed in s. 80, Civil Procedure 
Code, which has to be excluded from ‘com. 


putation under s. 19 (2) of the Limitation , 


Act. -> 

It follows that the two sections being 
clearly independent, two separate notices 
are necessary before the suit càn be main- 
tained. There must bea notice given to 
the Railway Administration ùnder s. 77 


of the Railways Act: within six months, of: 


the date ‘of the delivery of ‘the.goods, and 


the plaintiff must also give notice . to. the , 


missed: the claim..~On appeal’ the . lower’ Collector under s, 80,.Oivil- Procedure Code 
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and wait for a period of two months, before 
he sues. 

The learned Advocate for the appellant 
-contends before us that the “Railway 
Administration” ‘has been defined in s. 3 
(6) of the Railways Act as meaning the 
Manager of the Railway, including the Gov- 
ernment. He then argues that notice to 
Government is quite sufficient. This must 
be conceded. He then infers that notice to 
the Collector wculd be notice to the Gov- 
ernment. of India and would, therefore, be 
sufficient. This contention cannot be 
accepted. The Collector of a District does 
not represent the Government of India in 
Railway matters, and unless there is a 
statutory provision to that effect a notice 
sent to the Collector of a District would not 
be a notice served on the Government of 
India. As already pointed out, the reason 
why a notice to the Collector for purposes 
of. s. 80, is sufficient is that there is a 
specific provision to that effect in that 
section, and not that the Collector repre- 
sents the Secretary of Statein all matters. 

Section.140 of the Railways Act lays 
down that a notice or other document re- 
quired or authorized by this Act to be 
served ‘on a Railway Administration may 
be berved, in the case of a Railway admin- 
istered by "the Government, on the Manager. 


That obviously indicates the way in which . 


a notice required by 8.77 of the Railways 
Act is to be served. Indeed, it has been 
held’ in a number of cases by this Court 


equivalent of thé. word “must” and that 
there-is no other way open except that 
provided in the section, see Great Indian 
Peninsula Railway Company v. Chandra 
Bai (1), Great Indian Peninsula Railway 
Cotton Mills Co., Lid, v. Great Indian Penin- 
sula Railway @). 


for purposes of 8. 77, a notice to a Collector 
cannot be considered to be a notice to the 
Government, in the case of a State 
Railway. 

The learned Advocate for the plaintiff 


has relied strongly on the case of Radhe 


Shyam v. Secretary of State for India (4), 


In that case attention was concentrated on - 


the question whether s. 140 was exhaustive 
and must be strictly complied with. One 


learned’ Judge simply took it for granted 


(1), 28 Ææ 552; A WN 1906, 101;3 A L J 329, 

(2) 10 Ind. Cas. 122; 33 A 544; 8 A L J 543, 

(3) 71 Ind; Oas. 614; 21 AL J 223; AIR 1923 Al, 
Boly 45 A353 

(4 534] Ind; Cas. “180; 44 0 16; 280 L. J 547; 
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` opinion. 
i l : ` prepared to. accept such a view. 
that the word “may” in this section is the ; ey r 


' sions of s. 
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at p. 25*,- that the notice T upon the 


Goveriment through- the Collector within - 


six months was sufficient to satisfy the 
requirements of s. 77.. No reason was given 
and no authority was quoted, anditis even 
doubtful whether the point was at all pressed 
at the bar. The other learned Judge had 
some doubts on this point forat p. 27%, 
remarked : 

i Whether the Collector is the proper person to 
receive notice under s. 77, 
ment when notice is served on the Government and 
not on the Manager, I express no opinion.” 

But as the learned Government Pleader 


for the Railway had omitted to suggest that ` 


he was not the proper person, the learned 
Judge did not differ from the view held 
by his learned colleague. 
not, therefore, be taken to be any con- 
clusive authority on this point. 
case on which reliance is placed is the case - 
of Hirachand Succaram Gandy v. G.I. P. 

Ry. Co., Bombay (5). 
learned Judge following the opinion of one 
of the Judges in Radhe Shyam v. Secretary 
of State for India (4), remarked atp. 5557, 


` that notice served under s. 80, Civil Proce- . 
: dure Code, on the Collector within six months - 
“may be considered to be a good notice’. ° 


under s. 77, to the. Railway | Administration. 


that that was not the final opinion intended to. 
be expressed. In any case the other learned 
J udge.refrained from expressing any such 
With great respect we are not 


‘Tt seems to us that in view: of ‘the provi- 
77 and s. 140 
Railways Act, it-is impossible to hold that 
a notice served on the Collector. of a District 


We accordingly dismiss this appeal with - 


ee 
Even without going to ` 


this length, it is- quite sufficient to say that 7 


ppeal dismissed. 
118 Ind. Cas. 51]; 
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ALLAHABAD HIGH COURT 
Criminal Miscellaneous Appeul No. 4 of 


March 25, 1935 
SULATMAN, O.J. © 
.ZIAUL HASAN—Appr oan 


_ AZIZ AHMED Oprost PARTY. 


of the Indian “ 


he ` 


on behalf of the Govern- , 


That case can- ; 


The next ` 


There again one ` 


me AN ace) 


` The use’ of the word ‘ ‘may” might suggest: 


ve 


Nie w 


“is a sufficient notice served on the .Govern- ` 
-ment of India for the purposes of s. 77. 
Company v. Ganpat Rai (2) and Cawnpore | PT 


52 B548; AI R 1928 Bom. ; 


Contempt -of Court—Interrogatories served—Answers. < 
` defamatory-of the presiding officer—No proceedings ~ 


J 


1935 0 


under Contempt of Courts Act should -be taken— 


Remedy is under Penal Code—Penal Code (Act XLV - 


of 1¢6};, 3. “500. 

Where in a Court of the Magistrate a person 
states in his answers tothe interrogatories served on 
him thatthe Ohief Reader had friendly relations 
and influence over the Court which acted dishonest- 
ly.and imposed a fine of Rs. 40, the statement is 
defamatory against the presiding officer which is a 
criminal offence under Penal Oodeand for which 
the officer concerned hae aremedy by way of filing 
a complaint: 

Held, in the above case that the High Court would 
not take cognizance ofthe offence as one falling 
under the Contempt of Courts Act. 

‘Mr. K. Masud Hasan, for the Applicant. 

JdJudgment.—This is an application pray- 
ing that the proceeding should be taken 
against the opposite party for contempt 


of the Court of the Magistrate inasmuch as ` 


in his answers to the interrogatories served 
on ‘him he stated that -the Chief Reader 
had friendly relations and influence over 
the Court which acted dishonestly and 
imposed a fine of Rs. 40. This is clearly 
a defamatory statement against the pre- 


siding officer, which would be a criminal ' 


offence under the Indian Penal Code and 
for which the officer concerned has a 
remedy by way of filing a complaint. I 
would not take cognizance of this offence 
as one. falling under the Contempt of 
Courts: Act. ` : 

D. Order accordingly. 


a 
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_ LAHORE HIGH COURT 

«Letters Patent Appeal No, 72 of 1930. 
: ` March 26, 1935. 

- -. ADDISON AND Din MOHAMMAD, JJ. 
ABDUL WAHAB, DECEASED, REPRESENTED 

- By QULIA KHANAM AND OTHERS— 

- - -° — PLAINTIFFS —APPELLANTS 

i 4 _ versus 4 

‘ MUSTAFA KHAN, Dzcsssep, REPRESENTED 

‘BY Musammat ASHYA KHANAM-anp -.’ 

‘OTHERS—DEFENDANTS—RESPONDENTS . 

Civil Procedure Code (Act. V of 1908), s 11, 
Expl. IV—Conditions of - applicability—Might and 
ought—Meaning ef—Ground of attack could not have 
been raised without creating confusion—Evidence 
would have been inconsistent with evidence parties 
would- have to adduce otherwise—Subsequent suit, if 
barred, _ acai 5 

In order to bar a subsequent: suit, it must be 
shown that the ground of. attack or defence taken 
therein was such as could- conveniently - have been 
raised in the previous suit, without leading to any 
confusion ‘at the trial and without the risk of des- 
troying the evidence led in support of the main 
allegation and that the determination of the question 
that it ought to have been raised depended upon the 
particular facts of eachicase, -It is not: enough that 
the ground of attack or defence might have been 
raised ; itis also necessary to establish that -it 
should have been .raised, and that the title in both 
guits was the same, Only those grounds of attack 
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or defence would be barred which related to the” 


same matter and which were necessary to be raised 
- before either to gain success or to avoid defeat, and 


~- which could have been raised without any risk of 


inconsistency or confusion: 

[Case-law discussed. j , ate 

Where itappeared ‘that the plaintiffs could not 
have raised their present ground of attack in the 
previous suits without creating gréat confusion and 
the evidence which they could lead 
would have been inconsistent with the evidence they 
had to adduce otherwise, the ground taken in the 
subsequent suit is one which need not have been 


to support it - 


~ 


raised beforeand the subsequent suit would not be ; 


barred by s. 11, Civil Procedure Code. 


L. P.A. from the judgment of 
Justice Jai Lal, dated October 27, 1930, 


Mr. 


in Civil Appeal No. 917 of 1930, reported ` 


as 134 Ind. Oas 524, 
the District Judge, Delhi, 
March 31, 1930, (who reversed that of the 


reversing that of ` 
dated ` 


Subordinate Judge, Second Class, Delhi, - 


dated November 11, 1929.) 


Messrs. Shamair Chand, Nawal Kishore © 


and Mohammad Rafiq, for the Appellants. 
Messrs, Kishan Dayal and 
for .the Respondents. 


Din Mohammad, J.—The facts bearing | 
upon the question of law involved in this 


: Letters Patent Appeal areas follows :— 


Rajab Bakhsh had two sons, Khiraj: 


Bhagat Dayal, `: 


~ 


Bakhsh. and Qutab Bakhsh. The former : 


had a.son, Abdul Rahman and the latter. 
“a son Farid. Bakhsh who left 
Musammat Abadi Khanam. Her brother 


- Mustafa Khan came into possession of a ° 


a widow 


> house originally possessed by Musammat . 


“ Abadi Khanam except a dalan ‘thereof 


which was in possession of Abdul Wahab, . 


-son of Abdul Rahman. 
‘alleged a sale in his favour of the entire 
house from - his sister in , 1696, -and -on 
‘this basis instituted a suit against Abdul 
“Wahab for possession of the 
‘stated in his plaint that he had been. 
dispossessed of the dalan by Abdul Wahab 
three ` years prior to the’ suit, -Abdul 
Wahab not only resisted this. suit on the 
ground that his father had purchased the 
-entire house from Farid Bakhsh - in 1883, 
but further along with the other des- 
cendants of Abdul Rahman brought a 


dalan. He. 


Mustafa Khan , 


„suit against Mustafa Khan on that basis ` : 


„for possession of the remaining portion 
`of the house which was being held by 
. him. Both the suits went on appeal to 
the District Judge who held that, although 
‘the sale alleged by the descendants of 
Abdul Rahman had-not been proved, yet 
“sag Musammat Abadi Khanam, vendor of 


s 


Mustafa Khan, was not herself entitled: 
- to more than th ofthe- house as á widow - 


-trial Court. 


-guit shall. be e o : ; 
directly and substantially in issue in such suit.” 


-is ; a mere amplification 


GAT 
of Farid Bakhsh, she could not efect a. 
valid sale of more than her share and 


= consequently to the remaining 3th of the 
“house the descendants of Abdul Rahman 


were entitled as heirs of Farid Bakhsh. 
Mustafa Khan appealed to this Court 
which was heard before Jai Lal, J. who 
held that - the District Judge was not 


competent to make a new case for Abdul 


Rahman andthe others and as the sale 
alleged by them had not been proved, 
their plea as well as their suit should 
fail. He ordered accordingly. Thereupon 
the suit sut of which this appeal has arisen 
was brought by Abdul Wahab and others 
against Mustafa Khan and his two brothers 
for possession by. partition of a 3ths share of 
the house in dispute on the ground of 
inheritance from Farid Bakhsh. Mustafa 
Khan contended interalia that the suit 
was barred by the rule of res judicata, 
The trial Court accepted this plea and 
dismissed the suit. The District Judge 
on appeal reversed the decision of the 
On second appeal, a Single 
Bench of this Court restored the decision 
of the trial Court.. Hence this appeal, | 
The sole question to be determined, 
therefore, is whether, in the circumstances 
mentioned above, the ground of attack 
taken by Abdul Wahab and‘others in the 


. present suit was opento them in view of 


the provisions ofs. Ll of the Civil Proce- 
dure Code. | f | 

The material portion of s. 11 reads as 
follows:— | 3 ; 

“No Court shall try any suit* * * in which 
the matter directly and substantially in issue had 
been directly and substantially in issue in a former 
suit between the same parties, or between parties 


under whom they or any of them claim, litigating 
PEt 


under the same title * ` * : i | 

To this section six Explanations have 
been appended by the Legislature, out 
of which Explanation IV alone is material 
for our purposes, This Explanation is as 
follows; ` : 

“Any matter which might and ought to have been 
made ground of defence or attack in such former 
deemed to have been a matter 


The Explanation- as set forth above 
of the words 
‘directly and substantially in issue’ as used. 
in the main body of the section. Reading 
it_-with the relevant portion of the section- 
quoted above, it follows that for a plea of 
yes. judicata ‘to succeed in a case like 
the present, it must not only be shown 
that, the ground of attack or defence 
subsequently taken might and ought to 
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. Muhammad Rowther~v. i 
(10), Nabi Bakhsh v. Muhammad: Salam | 


-A L J 1572; Ind. Rul. (1931) All, 222. i EnA 
J : 1929 Lah. 872; Ind.. 3 
Rul, (1930) Lah, 236; 11 Lah. 99. a : 


; : -17 L W 188; .32 “ML 
have..been raised before. but -it should 257. PSOR 
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also be shown that the parties were litiga: > 
ting under the same title, ; E ah 

Now, the appellants contend that they- 
were neither bound to raise this plea’ of . 
inheritance from Farid Bakhsh in the 
suit brought against thém by Mustafa. 
Khan nor were they required by law to raise 
it in their cwn suit and hence Explana- 
tion IV does not apply. They further urged « 
that, as in the previous suit they weve claim- : 
ing against Farid Bakhsh inasmuch as they . 
alleged a gale | 
present suit they were claiming as` heirs 
of Farid Bakhsh, they were not litigating’ 
under the same title. In support of their : 
contention the appellants rely on Chiragh - 
Dinv. Nizam Din (1), Abid-ud-Din v. 
Bishurat Ali (2), WNingaya Bharmanna | 
v. Madivalava Gurappa (3), Chiragh v. ‘Gul , 
Mohammad (4), Sundar Singh v. Kehr Singh 
(5), Hazari Singh v. Jhunna -Singh 
Abdul Shakur v. Rafig-un-Nisa (7), Parsho- 
tam Singh v. Balwant Singh (8)and Kame~- . 


tain that as the 


from him and in” the ; 


(6), 3 


> 


war Pershad v. Rajkumari Ruttan Koer (9): 

As against this, the respondents main-. .. 
appellants in Mustafa - ! 
Khan’s suit were in danger of losing-the ,_ 
property in their possession and in their - | 


a 


own suit of losing their claim, they were < 


bound to raise all those pleas that could >“ 


have saved them in the one or helped them 


‘in the-order suit, and as they failed: to 
“do 80, 


they cannot now- be allowed to 
re-start the whole matter afresh. They 
also aver that inasmuch as -the plaintiffs 


_were now claiming the same property as 
was the subject-matter 
litigation, they were- clearly~ litigating 4, 


of the previous 


under the same title and ` were‘/conse- 
quently barred by the provisions of-s, 11. 
On their behalf reliance is placed on 
Abdul: 


(1) 55.P R 1907. 


(2) 103 Ind. Oas 494; A I R 1927 Lah, 505;8.Lah.. " 
2, j 


308; 28 PL R 43 : 


(3) 130 Ind. Cas. €06; A I R 1931 Bom. 187; 335. 


Bom, L R 201; Ind, Rul. (1931) Bom. 286, 


(8) 121 Ind. Cas, 428: AIR 


(9) 20 O 7% MI A 234:6 Sar. BO 
P 


Ce are Fe re E NU 


H 


(4) 146 Ind, Oas, 395; A IR 1933 Lah 279;6R Lo: 
218; 34 PL R 925. ; soe ah 
(9) 147 Ind. Cas; 851; A IR 1933 Lah. 1017; 6 R L 
461, ; . wn Botte’ 9 
. (8) 130 Ind, Cas. 13; A I R 1931 All. 21; (1950) :.: 
ALJ 1254; Ind. Rul. (1931) All, 237. pet tates rae 

(7) 129 Ind. Cas. 731; A I R193l All, 73: (1980): 


ey -J 21 
). A ` te ag $ aka. aa 

(10) 72 Ind. Oas, 207; 46 M 135; (1922) M W.N 84545 : 
T.83. A ICR 1923 Madin 


Di LAMI BA 


Rahman “| 


1985 
Ullah 72 Ind. Cas. 91 (11), Doorga Pershad 
Singh v. Doorga Konwari (12), Fateh Singh 
v. Jagannath Bakhsh Singh (13), Akhiv 
Hazratgul 71 Ind, Cas, 1009 (14), Thakur 
Dås v. Brij Lal (15), Roshan v. Nigahia 


(16), Guddappa v. Tirkappa (17) and 
Woomatara Debea v. Kristo Kaminee 
Dossee (18), Ia this apparent conflict of 


authority it becomes necessary to examine 
these authorities at length -and to see 
. whether the principles enunciated by them 
can by reconciled with one another and 
whether it is possible to deduce any such 
proposition of law from them as would lead 
to a right decision in this case. f 

In Chiragh Din v. Nizam Din (1), the 
prevjous suit was based on the foundation 
of a sale deed, on which the plaintiff in 
that case relied to support his title. After 
the dismissal of that suit, the plaintif 
brought another suit alleging his titlé 


to recover possession of: the same property. 


as an heir and adopted. son of the deceased. 
The lower Courts dismissed the subsequent 
suit as.barred by the rule of res judicata 
on* the ground that the plaintiff ought.to 
have included his claim as an adopted 
son in the former suit as an alternative 
claim. On appeal, Lal Ohand, J. observ- 
ed that it was inconceivable how the 
plaintiff could have included such in- 
consistent claims in one plaint in the 
former suit without creating confusion. 
He also held that the plaintiff in‘his second 
suit was not-litigating under the ‘same 
title as he-had in the former suit. : 

In Abid-ud-Din v..Bisharat Ali.(2), a 
Division. Bench of this Court. held that 
although .the plaintiffs’. previous suit’: for. 
the eviction of.defendants as trespassers had 
been dismissed on the ground that both 
the parties were co-sharers in the property 
in suit, the second suit recognizing the 
defendants as co-sharers and contending 
that they were not entitled to build upon 
the joint land so as to exclude the plaint- 
iffs from using it along with the other 
co-sharers was not barred as though the 


(11) 72 Ind. Oas. 91; 5 Lah, L J 251; 24PW R 
1923; A I R 1921 Lah, 83. è ` 

(12) 4 0190, 

(13) 91 Ind. Cas. 280; 47 A 158; A IR 125P 
55;.48 M L J61; 2 Ọ W N 25; 12 0L 3-117; L. 
6 AP O50; 270 O`331; £7 Bom. LR 725; 29 
N 749; 28 ALJ 739; 2R L W 53; 521 A 


P'O). - 
j nee 71. Ind. Cas,.1009, 

(15) 73 Ind. Cas. 457; A IR 1924 Lah. 493, 

(16) 94 Ind. Cas. 27; AIR 1926 Lah. 162;7 Lah, 40 
91 PLRW. e ve Ki 

(17) 25 B 189. 


(18) 18 W R 163, na. i 
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matter which formed the ground of attack 
in the second suit might have been made 
a ground of attack in the’ former suit, the 
plaintiffs were not bound to do so. 

In Ningaya Bharmanna v. Madivalava 
Gurappa (3), a Division. Bench of the Bom- 
bay High Court laid down that the rule. 


that the plaintiff must join all the grounds. ` 


of attack was subject to the limitation that 
the grounds of attack must not be in- 
congruous and that the evidence to support 
one of the grounds ought not to be destruc- 
tive of the alternative grounds which could 
have been’taken in the previous suit. In. 
that case A sued her sister B for possession 
of property on the ground that A was 
exclusive owner of it having purchased 
it from S.° Thesuit was dismissed. Sub- 
sequently, A brought a second suit on. 
the ground that his mother was, the owner. 
of the property and that A and B were 
her 'heirs and that A was entitled to half 
a share in the land. It was. held that 
the suit by A- was not barred by the rule of 
res judicata inasmuch as inthe former suit 
A sued B treating B as a trespasser while in 
the latter A sued B for a moiety of the 
property treating her as co-sharer and the 
two claims could not be joined together, 
being mutually destructive of each other. . 
` In Chiragh v. Gul Muhammad (4), Tek 
Chand, J., observed that for the appli- 
cability of Explanation (IV), it was not 
only necessary that the defendant could 
have raised the defence in reply to the 
former ‘suit but it must ‘also ‘be shown 
that He was bound to doso. He followed 
Parshotam Singh v. ‘Balwant Singh (8), 


where a Division“ Bench ‘of this, Oourt had | - 


held that if the first suit was. based -on 
allegation of possession and dispossession 
in respect of a specified plot of ‘land -of 
which the plaintiff claimed to be the owner 
and the second suit was for allotment. of 
a plot of land ia lieu of maintenance, thé 


matter iu the second suit was essentially . 


different from that in the former suit, and 


though the claint put forward’ in the second ` 


suit might have been made a ground of 
attack in the previous” suit; yet it was 
not such as it ought to-have been made 
a ground-of attack and.-plaintiff- Was not - 


bound to put -forward that claim, “in the > 


a 


previous suit. Oe ott ee 
“In Sunder Singh v. Kehr Sngh.(5), „the 
defendants had purchased. certain property 
and sold a portion’ of it ,to’ the plaintiff. 
There was a pre-emption suit in ‘respect, 
‘of the sale: to ‘the .-defendahts “and. pre- 
emption was allowed’ conditionally on pay. 


` 
“ 


gi 
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ing certain amount which was deposited 
in Court. The defendants took the money 
from Oourt. The plaintiff filed a suit for 
a declaration of title to the property 
purchased by him but allowed it to be dis- 
missed and subsequently brought a suit 
for refund of the purchase money. It was 
held. by a Division Bench of this Court 
that even though the plaintiff could have 
asked for refund in the earlier suit itself 
as an alternative claim, the subsequent 
suit was not barred by s. 1], Civil Proce- 
dure Code. Broadway, C. J +, who delivered 
the judgment, remarked that the plaintiff 
was not bound to advance the alternative 
claim, although he could have sued for a 
refund of the puychase price before. 

In Hazari Singh v. Jhunna Singh (6), it 
was laid down by a Division Bench of the 
Allahabad High Court that, if the plaintiff 
claimed title through one person and the 
Jourt found that titlein the other and there- 
by dismissed the claim, the subsequent suit 
by the same plaintiff claiming through 
the other person in whom the Court found 
litle was not barred by s. 11, Civil Pro- 
cedure Code. In Abdul Shakur v. Rafig-un- 
Nissa (7). A executed a simple mortgage 
in favour of H for Rs. 150, the Receiver 
of the estate of H (insolvent) sold the mort- 
gagee rights to M. M made a sub-mort- 
gage of the mortgagee rights to the plaint- 
iff, who brought a suit on the ground that by 
that transfer he had become possessed of 
the same interest which had been owned 
by H under the original mortgage. The 
suit was dismissed as being not maintain- 
able as framed. A second suit was con- 
sequently brought which was based on 
the sub-mortgage in his favour, It was 
held by the same Bench which decided 
Hazari Singh v. Jhunna Singh (6) that 
the title on which the second suit was 
based was entirely different, from the 
title on which the first suit’ was based 
and, therefore, the second suit was not 
barred, 

In Kameshwar Pershad. v. Raj Kumari 
Ruttan Koer (9), their Lordships of the 
Privy Council observed as follows ro 

“That it ‘might’ have been made a ground of attack 
is clear. That it ‘ought' to have been, appears to 
their Lordships to depend upon the particular facts 
of each case. Where matters are so dissimilar that 
their union might lead to confusion, the construc- 
tion of the word ‘ought’ would become important,” 

Ig that case a widow purported to charg 
land which she held for her widow's estat 
with payment of her debt and afterward 
surrendered her estate to the next heir or 

Feversioner on condition that he should 
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pay all her debts. A suit was instituted 
by the creditor during the ‘lifetime of the 
widow against her as well as the rever- 
sioner in whose hand the property charge- 
able was, but it was dismissed as against 
the reversioner. After the death of the 
widow, the creditor again brought a suit 
against the reversioner for the same 
amount, The second suit was held to be 
barred by the rule of res judicata as their 
Lordships of the Privy Council were of 
opinion that in both suits the matter was 
the same. ’ on 

From the authorities cited above the 
principles of law that could be deduced 
are that, in order to-bar a subsaquent suit, 
it must be shown that the ground of 
attack or defence taken therein was- such 
as could conveniently have been raised in 
the previous suit, without leading to any 
confusion at the trial and without the risk 
of destroying the evidence led in support 
of the main allegation and that the deter- 
mination of the question that it ought to 
have been raised depended upon the 
particular facts of each case. ‘It also fol- 
lows from these authorities that it is not 
enough that the ground of attack or de 
fence might have been raised: it is also 
necessary to establish that it should have 
been raised, and that the title in both 
suits was the same. X 

We will now take up. the authorities 
cited by the respondents. Muhammad Row- 
ther v. Abdul kehman Rowther (10) a person 
instituted a suit against a trespasser in 
possession for partition and recovery of his 
share in certain lands on the footing that 
he was a co-owner in a joint purchase made 
by himself and his two deceased brothers, 
but his claim was dismissed on the ground 
that the purchase was not a joint one but 
the sole purchase of one of the deceased 
brothers. He again instituted a subsequent 
suit to recover his share as one of the heirs 
of the deceased purchaser. It was held by 
a Division Bench of the Madras High Court 
that the suit was barred by the rule of 
res judicata, as the plaintiff ought to have 
joined the subsequent ground of title in 
the former suit under s. 11, Ex. IV, Civil 
Procedure Code. 

In Nabi Bakhsh v. Muhammad Salamullah, 
72 Ind. Cas. 91 (11), a Division Bench of this 
Court laid down that where a defendant fail-, 
ed to take a plea which if established, would 
result in the dismissal of the plaintiff's suit 
and the suit was decreed, the matter became 
res judicata under Ex. IV, tos. 11 of the 
Civil Procedure Code and could not be 
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re-agitated in a subsequent suit between the 
same parties. In that case on the death 
of M his two widows had the land entered 
in the name of their son-in-law A. The 
reversioners sued for a declaration that the 
gift by the widowsin favour of A would 
not affect their reversionary rights. The 
suit was resisted cn the grounds that the 
gift was valid and that A was a khana 
damad but the plaintiffs succeeded. On 
the death of A, the land standing in his 
name was mutated in favour of his son `S. 
The reversioners brought another suit for 
possession against S. That suit was con- 
tested by S only on the ground that he 
stood in his father's shoes, but the rever- 
sioners succeeded in obtaining a declara- 
tion that the mutation did not affect their 
reversionery rights. In. a subsequent 
suit for possession against She urged that 
he was entitled tothe land as his mother’s 
son and that the land was not ancestral. 
It was held that these pleas could and ought 
to have been taken before and that his 
present defence was barred by s. 11. 

In Doorga Prasad Singh v. Doorga 
Konwari (12), A, a Hindu widow, was the 
plaintiff and B was one of the defendants. 
The plaintiff sought and obtained a decree 
for possession of certain land which she 
claimed to be entitled as mother and heiress 
of her deceased son. B subsequently 
brought a suit against A alleging that he 
and not A had become entitled thereto on 
the death of A’s son under a family custom 
which excluded female heirs. It was held 
by their Lordships of the Privy Council 
that the decision in the former suit that A 


was entitled to the lands as mother and- 


heiress of her deceased son was conclusive 
against B’s claim for possession during her 
lifetime on the ground that she was not 
the heiress, : 

In Fateh Singh v. Jagan Nath Bakhsh 
Singh (13), the appellants brought a suit 
to set aside a gift made by a Hindu female 
out of her husband’s estate and alleged 
that they were her presumptive heirs. 
After the death of the widow, the appellants 
applied to amend the plaint by setting up 
a family custom of inheritance and by 
claiming possession of her share in the 
whole property. Upon that application fail- 
ing and the appellants admitting that 
apart from the alleged custom they could 
not succeed, the Subordinate Judge dis- 
missed the suit but gave them liberty to 
file a fresh suit for possession. Subsequent- 
ly the appellants brought a suit to recover 
from parties to the former suit a share in 
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the property basing their claim upon family 
custom. Their Lordships of the Privy 
Council held that the suit was barred by 
the rule of res judicata since the claim 
by custom was a matter which might and 
ought to have been setup in the former’ 
suit. They further held that the Subordi- 
nate Judge having dismissed the suit had- 
no power under O. XXIII, Civil Procedure: 
Code to give liberty to bring a fresh suit. . 

In Akhi v. Hazragul, 71 Ind. Cas. 1009. 
(14), a person who sued for possession as, 
a proprietor and after the suit was dismiss- 
ed sued again as an heir to the original 
owner it was remarked by Mr. Pipon, Ju- 
dicial Commissioner, that he could escape 
s. 11 only if he could show that he could 
not unite his two causes of action in a’ 
single suit without inconsistency and con- 
fusion. oo 

In Thakur Das v. Brij Lal (15), A obtain- 
ed a decree against the estate of B and’ 
in execution of the same purchased an. 
undivided share in a house alleged to have: 
belonged to B. Afterwards A brought a’ 
suit against C and others for rent of the 
purchased share. The defence was that A; 
did not purchase the share but the suit: 
‘was decreed. Subsequently in a suit 
brought by C against A for possession of 
the share purchased by A on the ground 
that the share did not belong to B, it was. 
held by Campbell, J. that the question as, 
to the ownership of A in the share purchas-, 
ed by A was res judicata between the 
parties and the fact that the subject-mat- 
ter of the previous suit was different to 
that of this suit did not matter. sates 

In Roshan v. Nigahia (16), a Division 
Bench of this Court laid down that a 
defendant in possession was bound to 
resist the claim on all grounds that it was 
possible for him on his knowledge at the 
time to bring forward. 

In Guddappa v. Tirkappa (17), the plain- 
tiffs sued to recover certain land alleging 
that on the death of the widow of the 
former owner, they became entitled 
as reversioners. They had previously 
sued the defendants for the same 
land claiming as the surviving members 
of the joint family to which the former 
owner had belonged. That suit had been 
dismissed. It was held by a Division 
Bench of the Bombay High Court that the 
subsequent suit was barred by the rufe of 
res judicata. 

Woomatara Debea v. Kristo Kaminee 
Dossee (18), a plaintiff-in a former suit 
admitted that no portion-of the land then 
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sued for was included within the limits of 
her talook as originally settled but she as 
talookdar of that talook had acquired title 
to it as towfeer. lt was held by their 
Lordships -of the Privy Council that she 
could not maintain the second suit 
claiming to fall back upon the other title, 
In the course ofthe judgment theiy Lord- 
ships observed: 

“tis clear that it does not fall within the princi- 
ple of the decision given by Lord Justice Turner at 
this Board upon the earlier Regulation in which he 
takes the distinction that the Regulation was only 
to prevent the re-trial of the same question, and that 
it was not intended to apply to cases like the present 


in which new circumstances had intervened and - 


altered the nature and character of the questions to 
be determined. Nor does it appear to their Lord- 
ships. necessary to decide whether the party was 
suing entirely under a new and different title, such 
a distinction as the counsel contended for might 
not be taken; because here it seems to their Lord- 
ships that the matter in dispute throughout was the 
title of the taluokdar of this talook to the land in 
question and the possession which she had thereby 
acquired, and it is perfectly clear upon the proceed- 
ings in the earlier suit that her right in any way 
to this land was capable of being therein determin- 
ed. The Court in that suit seems almost to have 
considered that the title now. sued upon had been 
put forward and could not prevail, and that if the 
talookdar had any title at all it was by way of 
towfeer.**** It, therefore, seems to their Lordships 
that the -case really falls within their principle and 
letter of the section in question which has been 
properly decided to be a bar to the suit,” 


From the above analysis of the autho- 
rities cited by the respondents it will be 
obvious that the tests laid down therein to 
determine the bar of subsequent suit are 
just the same as are laid down in the deci- 
sions relied upon by the. appellants and 
the same considerations appear to have 
been present to the minds of the Judges 
in these cases as were . present in those. 
The results were different because on the 
practical applicaticn of those tests different 
Judges arrived at different conclusions. 
The conflict in these authorities, therefore, 
is seeming and not real. These decisions 
lay stress on the fact that only those grounds 
of attack or defence would ke barred which 
related to the same matter and which 
were necessary to be raised before either 
to gain success or to avoid defeat, and 
which could have keen raised without any 
‘risk of inconsistency or confusion, 


‘Applying the principles that we haye 
been able to deduce irom these cases to 
the case. before us, we find that there is no 
doubt .that the plaintiffs could not have 
raised their present ground of attack in the 
previous suits without creating great con- 
“fusion and the evidence which they could 
Jead to support it would have been incon- 
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sistent with the evidence they had to 
adduce otherwise. In these circumstances, 
the ground now taken need not have been 
raised before. We hold, therefore, that the 
present suit is not barred by the provisions 
of s. 11, Civil Procedure Code. 

In the result, we accept the appeal, set 
aside the order of Jai Lal, J. and restore 
that of the District Judge, remanding 
the suit tothe trial Court for decision on: 
the merits. Costs will abide the result. 

N. Appeal accepted. 


PRIVY COUNCIL 
Appeal from the Calcutta High Court 
May 13, 1935 
LORD BLANESBURGH, Lorp THANKERTON, 
f SIR SHADI LAL 
TARAKDAS ACHARJEE CHOUDHURY 
AND OTHERS—APPELLANTS 
versus 
Tue SECRETARY or STATE For 
INDIA 10 COUNCIL AND OTHERS— 
RESPONDENTS. 

Bengal Alluvion and Diluvion Act (IX of 1847)— 
Land re-appearing after recession of river— Plaintiffs 
claiming it as their own—Onus—Held, on evidence 
that plaintiffs failed to discharge the onus— 
Recession. 

The case for the appellants was that the lands 
in dispute were their property before they were 
submerged and that the title,which was dormant when 
they remained under water, of the river Padma, 
a branch of the Ganges, revived on their appear- 


ance : h 

Held, that it was beyond question that the bed ofa 
public navigable river, such as the river Ganges, was 
presumed to bethe property of the Government, 
and not that of a private person and the-onus was 
on the appellants to prove their original title and 
that the appellants failed affirmatively to ,establish 
that the disputed lands were re-formations on the 
sites which were included in their mauza, Haradas 
Acharjya Chaudhri v. The Secretary -of- State for 
India wm Council, P. O. A, No. 49 of.1914, distinguish- 

d 


ed. 

The title of a person must depend | upon the 
strength of his own case, and not upon the fortui- 
tous circumstance of whether another person.. in a 
similar position had, or had not, pressed his 
claim, ? 


Messrs. L. DeGruyther, K.C. and J. M. 
Parikh, for the Appellants. 

Messrs. A. M. Dunne, K. C.. and W. 
Wallach, for the Respondents. : 


Sir Shadi Lai,—The dispute in this 
consolidated appeal relates to -the owner- 
ship of large tracts of land formed -- by 
the recession of the river Padma, which 
is the name given to the branch of the 
Ganges flowing between the Dacca and 
the Faridpur Districts of Bengal. ‘The 
plaintiff-appellants are admittedly co-sharers 


-in estate No, 4002-of the Faridpur Ool- 
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lectorate, otherwise known as. Taluk 
Kunwar Bishvanath, which comprises, 
inter alia,. three villages, namely, Mauza 
Harirampur, Mai Parchar and Bhati 
Bishvanathpur. (the villages to be described 
hereinafter shortly as Mauza Harirampur). 
It is common ground that in 1793 the 
estate was permanently settled with the 
predecessors-in-title of the appellants, 
and the question, which their--Lordships 
have to determine, is whether the lands 
in. disputé formed part of Mauza Hariram- 
pur at-the time of the Permanent Settle- 
ment, 

The river Ganges, in its course through 
the District of Dacca and the neighbour- 
ing Districts, frequently-changes its channel 


and throws up large plots, of land which. 


give rise. to conflicting claims. In order 
to. provide for the .assessment of such 
lands- to land revenue,. the Government 
of Bengal is empowered by Act. IX of 
1847 to-direct the local revenue authorities 
to make a revenue survey of the alluvial 
lands, and to determine the revenue 
which they are liable to pay to Govern- 
ment.. If any land is thrown up by a 
large and navigable river and 
to be the property of Government, the 
Revenue Officers are required to take im- 
mediate possession of the same on behalf 
of Government, and to assess and settle 
it according to the rules in force in that 
behalf. It is, however, open tothe person 
who claims to be the proprietor thereof, 
to establish his right by bringing a suit 
in a competent Court of law. 

It appears that large-areas of land 
emerged from the river between 1870 and 
1878, and the Collector of the District 
found that they did not form part of any 
permanently settled estate and settled them 
temporarily with certain persons. The 
plaintiffs, who admittedly got no land at 
that time, did not challenge the propriety 
of the action taken by the Collector until 
1918, when they commenced the present 
suits to recover possession of the property 
as owners, They founded their title on 
the allegationthat the lands were inciud- 
ed in Mauza Harirampur in 1793, and that 
though they were subsequently submerged 
by the river, they appared again and 
became part of the dry land of their estate. 
This allegation was denied by. the Secretary 
of. State for India, who claimed that, 
at the date of settlement in 1793, the 
lands. formed part of the bed of the river 
and were the property of the State. The 


main issue arising. upon the pleadings . 
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was whether the lands were included in 
Mauza Harirampur in 1793, and the Sub- 
ordinate Judge answered the question in 
the affirmative. On appeal by the Sécret- 
ary of State, the High Gourt dissented. 
from that conclusion, and dismissed’ the 
suits. From the judgment and decrees 
of the. High Court the plaintiffs have 
brought appeals, which, depending, as.they. 
do, on the determination of a common: 
issue, have- been consolidated. 

It is not suggested that this is-a case 
of the acquisition of land from the river 
by means. of gradual. accession, where the 
accretion is. held to belong to the owner 
of the- adjoining land. The case for the 
appellants is that, the lands in dispute 
were their property before they were 
submerged and that the title,-.which. was 
dormant’ when they remained under water; 
revived:on their appearance, There can. 
be no doubt that ifthey were the owners. 
before submersion, they: would, on the 
re-appearance of the lands, be entitled to 
resume possession thereof. The onus ii, 
however, on them to prove their original. 
title, and the question is whether they have 
discharged that onus. The appellants. 
sought to maintain that the only defence 
open tothe respondent, on the pleadings,:. 
was that the lands in suit formed part 
of the bed of the river at the time of ‘the 
settlement, but their Lordships, in view 
particularly of paras. 5 and 6 of the respon- 
dent’s written statement and issues Nos. 5 
and 6, agree with. the High Court that the 
appellants, as plaintiffs in a suit for’ eject- 
ment, have been put to the proof of their 
title. 

It may be-stated at the outset that neither 
party has produced any documents contain- 
ing particulars of the estate as it existed:at 
the time of the Permanent Settlement. On 
behalf of the appellants it is contended’ 
that the documents in question should be 
in the custody of Government, and have 
been deliberately withheld in order to 
prevent them from showing that the 
property was part of their permanently 
settled estate in 1793. There is, however, no 
justification for this charge. As observed 
by the High -Court, all the documents 
required by them from the record office of 
the- Collectorate were mentioned’ in their 
application of November 30, 1925, and were 
duly produced’: by the person in ‘charge of 
that office. They did not subsequently 
ask for the production of any other docu- 
ment, nor is there any ‘warrant for the. 
assumption that the documents relating to the 
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‘permanent settlement of the estate were still 
-in existence after the lapse of more than a 

century and a quarter and were suppressed 
in order to injure the appellants. 

‘The evidence, which is the mainstay of 
their case, is that furnished by certain 
returns submitted in 1799 by the then 
proprietor of the estate to the revenue 
authorities. These returns are called 
Chauhaddibandi (literally meaning “fixing 
of four boundaries”) papers, and may 
conveniently bereferred to as boundary 
papers. They give, not only the boundaries 
of the different villages ccnstituting the 

estate, but also the areas of those villages. 
Now, Mauza Harirampur, which according 
to the appellants included the disputed 
lands, was boundedon the north and north- 
west by certain villages which were owned 
by other ` proprietors. The argument 
advanced for the appellants is that the 
lands, when they emerged from the river, 
should be deemed to belong to the villages 
adjoining the river; and that, if they were 
not the property of the proprietors of the 
villages situated towards the north of 
Mauza Harirampur, as is clear from the 
rejection of their claims by the Revenue 
Officers in the course of the deara proceed- 
ings, they must, by the process of elimina- 
tion, be held to be part of that Mauza. To 
this argument their Lordships are unable 
to accede. There might be various reasons 
for the failure of the proprietors of the 
other villages io bring suits to contest the 
orders of the revenue authorities, and their 
omission to sue does not necessarily lead to 
the conclusion that they had no interest in 
the property and the appellants alone were 
entitled to it. If this contention were sound, 
it could be urged with equal force that the 
proprietors of those villages would have 
succeeded, if they, instead of the appel- 
lants, ` had brought similar actions to 
recover the lands. The title of a person 
must depend upon the strength of his own 
case, and not upon the fortuitous circum- 
stance of whether another personin a 
similar position had, or had not, pressed his 
claim. Norcan it be assumed that the 
lands must be treated as private property 
and do not belong to the State. 

‘The total area of the various classes of 
land included in Mauza HWarirampur in 
1799, as_given in the boundary papers, was 
only 455 bighas; and there can be no doubt 
that, if that area were. the determining 
factor, the appellants,- who have already 
got more than 19,000 bighas, would not be 
ntitled to claim the disputed lands which 
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measure about 16,500 bighas. -It is, 
however, explained that in 1799 the mauza 
comprised, not only 455 bighas, but alsoa 
large tract of dry land, which, by reason of 
its non-productive character, was not 
considered to be so important as to require 
special mention. The boundary papers, 
however, give, not only the total area, but 
also its sub-division into lakheraj, cultivat- 
ed and waste lands; and there is no 
prima facie reason why this large tract of 
dry land should not have been even alluded 
to, if infact it formed part of the village. 
Nor can the appellants rely on the argu- 
ment accepted by this Board in the un- 
reported case of Haradas Acharjya Chaudhri 
v. The Secretary of State for Indiain 
Council, (P. C. Appeal No. 49 of 1914). In 
that case there were two zamindaris belong- 
ing tothe then plaintiffs, and the river ran 
through them. The villages constituting 
the zamindaris formed a compact block, 
which covered the whole of the disputed 
land. It was considered unnecessary to 
determine the boundaries of the villages 
inter se, or their areas; as the villages, 
which were contiguous, were properties 
of the same owners, and there was no other 
person who claimed any interest in them. 
The plaintiffs were, therefore, entitled to 
the land whether it was included in one 
village or another. Butinthe present case 
the disputed property is not situate within a 
block of villages belonging tothe same pio- 
prietor, and the village, within which it is 
sought to be included, is bounded by the 
river on one side. It" cannot, therefore, be 
said that its physical features exclude the 
possibility of the ownersh.p cf any other 
person. A case of this character was 
expressly excluded by their Lordships from 
the operation of the principle adopted by 
them. i 

It, however, appears that in 1840 a large 
plot of land thrown up by the river was 
awarded to the proprietcrs of Mauza 


_Harirampur, and the area mentioned in the 


boundary papers was not held to be 
decisive against their claim. Bub the 
acquisition at that time related to land 
which was situated on the south of the 
river, and cannot be invoked by the appel- 
lants in connection with their present claim 
which relates to property on the opposite 
bank of the river. 

The evidence summarised above, even 
if it stood unrebutted, would hardly sus- 
tain the proposition that the appellants 
have affirmatively established that the dis- 
puted lands were reformations in the sites 
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which were included in their mauza in 
1793. While their Lordships do not think 
that Rannell’s maps, which do not make 
any mention of the mauza, can be of any 
assistance to the respondent, they consider 
that there are two important circumstances 
which militate against the case set up by 
the appellants. In the first place, while 
it is true that the Revenue Survey Maps 
prepared in 1858 show the physical 
situation of the river at the date of the 
survey, there is the admitted fact that the 
lands in question were not shown on those 
maps to be their property, but formed 
part of the bed ofthe river. The appel- 
lants have not satisfied their Lordships 
that any portion of the village of Hariram- 
pur is shown as situated on the north bank 
of the river and,so far as the maps show, 
the south bank of the river forms the 
northern boundary of that village. It is 
beyond question that the bed of a public 
navigable river, and the river Ganges un- 
doubtedly belongs to that category, is pre- 
sumed to be the property of the Govern- 
ment, and not thatof a private person. 
The revenue survey was conducted by a 
public officer in the exercise of his statu- 
tory authority, and he must have given an 
opportunity to all the persons interested in 
the proceedings to make their claims and 
to produce their evidence in support there- 
of. The maps thus prepared after due 
enquiry are presumed to be correct, unless 
they are shown to be wrong. There is no 
evidence to rebut that presumption. 

The second circumstance is no less im- 
portant. As stated above, the lands in 
dispute weie held by the deara survey 
authorities in 1878 to be outside the per- 
manently settled area, and were settled with 
certain persons other than the appellants. 
It is possible that the lands never remained 
above water for a continuous period of 
twelve years, and the suits broughi in 1918 
cannot, therefore, be held to be barred by 
time. Ihe fact, however, remains that the 
appellants were not found to be the owners 
of the lands, and it is significant that 
they did not advance their claim for a 
period of nearly forty years. It cannot be 
seriously suggested that during this long 
period they were unaware of the action of 
the revenue authorities which was presum- 
ably taken with due publicity. The only 
reasonable explanation of their long silence 
is that they did not think that they had any 
title to the property. 

Upon an examination of the evidence 
to which their attention had been invited, 
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their Lordships are of the opinion, that the 
appellants have not succeeded in proving 
that the disputed’ lands were dry land in 
1793 and formed part of Mauza Hariram- 
pur. They will, therefore, humbly advise 
His Majesty that this appeal should be dis- 
missed with costs. 

D. Appeal dismissed. 

Solicitors for the Appellants.—Messrs, 
T. L. Wilson & Co. 

Solicitors for the Respondents.—Solicitors, 
India Office. 
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RANGOON HIGH COURT 
Civil Revision Application No. 151 of 1934 
February 18, 1935 
Mya Bu AND BaGULEY, JJ. 
A. L. M. CHETTYAR Firm —Appiicant 
versus j | 

U TI TA AND OTHERS—OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 95, 96—Sale—Application for possession under 
T. 95— Possession not actually given—Court ordering 
symbolic possession tobe given under r. 96— Court, if 
has jurisdiction to pass order—Application "for 
delivery under r. 95—Complete inquiry, if neces- 
sar 

Where i in execution ofa mortgage decree the pro- 
perty was put up for sale and brought by the decree- 
holder and when he applied for possession under 
O. XXI, r. 95, Civil Procedure Code, possession was 
not actually given but the Court ordered symbolic 
possession without holding any inquiry : 

Held, that the order directing delivery of symbolic 
possession under r. 96 was obviously passed without 
jurisdiction, because the decree-holder never. asked 
for any such order. What he wanted was actual 
delivery and actual delivery could be given uader 
r.95 or refused 

It is not necessary in every case where an -applica- 
tion for delivery under O. XXI, r.95, is made that a 
complete inquiry is necessary, Sardhari Lal - V. 
Ambika Perhsad (l), referred to. : 

C. R. A. from an order of .the District 
Court, Magwe, dated January 22; 1934. 

Mr. P. K. Basu, for the Applicant. 

“Mr. E. Hay, for the Opposite Parties 
Nos. 2 to 5. 

Baguley, J.—The applicants in this 
case have been heard again since the Full 
Bench passed order on the ‘question which 
we referred for its consideration. The 
Full Bench decided that the present ap- 

plicants “were not parties to the suit” 
aithin the meaning of s.47s0 no appeal 
lay and this must be treated ae an ap- 
plication ia revision. The facts are that 
certain persons mortgaged ‘property in- 
cluding a house, which is the only property 
now in dispute to three different firms in 


succession. The second mortgagee filed 
a Bait on its mortgage without 
impleading. the other mortgagees, then 
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the first, mortgagee filed a suit without 
impleading-the other mortgageəs, and last 
of-all the third mortgagee filed a suit on its 
mortgage. without impleading the other 
mortgagees. As between the first and 
sécond” mortgagees some arrangement 
Was'come to.” The property was put up for 
sale free from their mortgage and has 
since been sold by the auction purchaser 
tothe four mincrs Ma Than Tin, Maung 
Pola Myin, Maung Pu Gyi aad Maung 
ù. 
suit, which is the one out of which the 
present application arises, it ärst of all 
joined these four minors as defendants, 
but they“ ‘were’ struck’off in effezt as men- 
tioned in the judgment of the Full Bench; 
because they claimed. title paramount. 
When the’ mortgage decree was executed 
the property inéluding’ this house 
put up for sale, and bought by the deeree- 
holder the third mortgagee.’ I5 applied 
for’ possession under:.0. I, rm 95. 


Possession was not actually~ given and‘ 


on behalf ofthe minors .an application was 


h 


filed objecting tothe delivery ofthe house 


and site to: the decree-holder and 
objections to their application wera’ 
filed by, the decree-holder, and as a 


result the learned Judge ordered symbolic 
possession to be given under O. XXI, r. 96, 
without holding any inquiry as to whether 
the minors’ were entitled to oczupy the 
house. It is against this order that the 
present application in revision has been 
filed. It seems -to’ me that this order 
directing delivery of symbolic possession 
underr. 96, was obviously passed without 
jurisdiction, because the decree-holder 
never asked’ for any such order. What is 
wanted was actual delivery and actual 
delivery could begiven under r. 95 or 
refused. Weare asked to direct that the 
proceedings besent back.to the trial Court 
yet again for an inquiry as to whether 
possession should be given or not. It 
seems:to me; that 'this course is “undesir- 
able. In view of the applications that 
have been made it is perfectly obvious 
that the matter cannot be settled by means 


of any summary inquiry the allegations 


of the décree-holder being that the minors 
are’ merely beriamidars on behalf of the 
judgment-debtors and that some sale was 
a. mere paper transaction and so on. All 
these questions aré obviously questions for 
decision in a regular suit and not in 
summary proceedings, It is not necessary 
in., every case where an application for de- 
livery under.O.. XXI, r. 95, is made that a 
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complete inquiry. is necessary. In Sardhari 
Lal v. Ambika Pershad (1) at p. 126* occurs 
the passage : f 

“The other reason assigned isthat s. 20, (old 
Civil -Procedure Codeydoes not contemplate that 
any order shall be made until after an investiga- 
tion which is directed by s. 278. The answer to 
that is that in the first place we do not know what, 
took: place before the Subcrdinate Judge who made 
this‘order, It may have been that the. parties: who’ 
were before: him agree so far upon facts that he- 
was‘. enabled to deliver his opioion offhand. But: 
besides that the Code does: not prescribe the 
extent. to. which the investigation should go; and. 
though in some cases it may be very proper that 
there should bé-as- full an -investigation-as if a suit | 
were: instituted forthe very purpose of trying the: 
question in.other cases it may also be the most 
prudent and proper course to deliver an opinion 
on such’ facts as are before the Subordinate Judge 
atthe: time leaving-the’aggrieved party to bring the- 
suit: which the law allows to him.” 

Thé. matter before- the Judicial.Commit- 
tee - in. that case-.concerned- removal of 
attachment now’ governed by O... XXI, 
T. 58, etc., but it-seems to me that the 
same. considerations apply tothe rules in 
O. XXI” which are now before us; In the: 
present’ case the applicant-had -once al- 
lowed these minors to be struck off the 
record of ils mortgage suit as being pere 
sons who. claimed by title paramount.. 
Whether- their title is good or bad is 
clearly a matter which has got to be de- 
cided in a regular suit and the best order 
to pass, I think, is that the order directing: 
symbolic possession under r. 96 be set 
acide and the applicant's original prayer 
for anorder for delivery under r.95 be 
refused andit bereferred to its remedy 
by way of aregular suit. By passing an 
order of this nature limitation for filing a. 
regular suit will ıun from the day this 
order is passed and ihere can be no 
question of the. applicant getting into 
difficulties owing tothe length of time that 
these proceedings have been going on, 
The applicant will have to pay the reg- 
pondent’s costs, Advocate's fee before’this- 
Bench five gold mohurs; this to include 
the costs of hearing before this Bench 
and.also- before the Full Bench. 

Mya Bu, J.—I agree. 

N.. Order accordingly. 

(1) 15 0521: 15 I A 123; 5 Sar, 172 (P O). 

“Page 15 I. A.—i{ Ed.] 
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- . LAHORE HIGH COURT 

First Civil Appeal No. 1316 of 1931 

December 14, 1934 
ADDISON AND Din MOHAMMAD, JJ. 
Tun BHARAT NATIONAL BANK, 
Lro., DELHI AND aANoTHER— DEFENDANTS 
APPELLANTS 
versus 


. THAKAR DAS MADHOK— PLAINTIFF 
AND ‘ANOTHER— DEFEN DANT— 
RESPONDENTS 

Contract Act (IX of 1872), ss, 334, 138—Scope 
—Prinicipal and surety— Suit dismissed. against 
principal in default—Application by creditor for 
restoration beyond time—Whether sufficient to 
absolve surety from liability- Foreign judgment— 
Dismissal in default— Effect. 

Section 134, Contract Act applies where there is 
either a release or a discharge of ‘the principal 
debtor. The section intends that the act or omission 
of the creditor should be something in the nature 
of .a breach of the contract on his part, The failure 
ofthe creditor tobringa suit within the period .of 
limitation against the principal debtoris not an act 
oromission of the nature contemplated by that 
section. 

The mere filing beyond time by the creditor of an 
application for restoration of the suit against the 
priocipal debtor which had been dismissed for default 
will not be Jegally sufficient to absolve the surety from 
his liability, Nor does the case come under 8. 139 
which provides for discharge of the surety only if 
the creditor does any act which is inconsistent 
with the rights of the surety or omits to do any 
act which his duty to the surety requires him to 
do andthe eventual remedy of the surety himself 
against the principal debtor is thereby impaired, 
Anand Singh v. Collector of Bijnor (1), Nur Din 
v.3 Allah Ditta (2), Carter v. White \3), relied on, 

If bya foreign judgment, a suit by a creditor 
against the principal debtor is dismissed for 
default, it is not a judgment inter partes on the 
merits of the case and cannot be availed of by 
the surety to resist his liability to the creditor. 
Keymer v. Visvanathan Reddi (A), Oppenheim & Co. 
v. Mohamad Haneef (5), and Mahamad Kassim & Co. 
v, Seeni Pakir (6),refered to. 

F. C. A. from lhe decree of the Sub- 
ordinate Judge, First Class, Delhi, dated 
April 7, 1931. 

“Messrs. Kishan Dayal 
Dayal, for the Appellants. 

Messrs. Nawal Kishore and Asa Ram 
Aggarwal, for the Respondents. 

Din Mohammad, J.--The Bharat National 
Bank,Limited, Delhi, was in straits for money 
in 1913. Thakar Das, plaintiff and Barkat 
Ram and Sawan Mal, defendants, together 
raised a personal loan of Rs. 20,000 from 
one- Jamiat Singh of Wazirabad with a 
view to help the Bank out of its financial 
difficulties. The Bank accepted this 
liability and undertook to re-pay it on 
its own account. Some payments were 
made by the Bank to Jamiat Singh but 
on default he brought a suit against the 


plaintiff and the two defendants mention- 


and Bhagwat 
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ed above, and obtained a decree: for 
Re; 18,721-5-0. Once more the Bank offered- 
to bear the burden itself and crediting 
the decretal amount to the floating account 
of the plaintiff and the two defendants 
made itself responsible for its repay ments. 
This decretal amount had been partly 
satisfied by the Bank when Jamiat Singh 
sued out execution against the plaintiff 
alone and realised from him Rs. 13,607: 
on various dates from January 1927. to 
August 1928, The plaintiff further incurred 
an expense of Rs. 190-5-0 in defending the 
suit. Consequently he instituted the 
present suit on September 12, 1928, for 
recovery of the whole-amount he had thus 
been made to pay and spend on behalf 
of the Bank. It was claimed by him that 
the total amount due‘ to him including 
jnterest: and damages to the extent of 
Rs. 2,(22 came to Rs. 15,819-5-0 that he 
owed Rs, 3,701-8-7 to the Bank on account 
of the outstanding calls on his shares and 
that he was thus entitled to receive. the 
balance of Rs. 12,117-12-5 from the Bank 
as well as a rateable contribution from 
the other defendants, | 

Sawan Mal did not appear. Barkat- 
Ram defendant and the Bank put in joint 
pleas., They pleaded inter alia that Barkat 
Ram had paid his own share of the 
liability and had consequently been dis- 
charged. They further averred that the 
Bank was entitled to deduct a sum of 
Rs, 10,358-12-7 which was due to the 
Bank from one Niaz .Mohammad, who 
had raised the loan from: the Bank on 
the securily ofthe plaintiff. The plaintiff 
in his replication repudiated this liability 
and urged that though he had stood 
surety for Niaz Mohammad, his guarantee 
was limited and conditional and as the 
Bank was itself on account of its laches 
responsible for the loss of the amount 
due from Niaz Mohammad, this amount 
could neither be deducted from his claim 
nor could be demanded as a set off. ` 

On the main pleas indicated above, the 
Subordinate Judge found in favour of thè 
plaintiff and passed a decree for the full 
amount claimed against the Bank. He, 
however, held that out of this amount 
Sawan Mal defendant was liable to the: 
extent of Rs. 6,210-7-0 and Barkat Ram to 
the extent of Rs. 1,119-2-0 only as he was 
proved to have paid Rs. 5,121-5 0 towards 
his share of the liability. As against:this 
decision Sawan Mal has not appealed® but 
Peet Ram and the Bank have appeal- 
ed,... : Sn) ux te 
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' Counsel for the appellants has confined 
his argumentsto the points specified above 
and has strenuously contended that the 
Bank was entitied to deduct Rs. 10,358-12-7 
due to the Bank from Niaz Mohammad 
and that neither s. 128 nor s. 134 Con- 
tract Act could protect the plaintiff, 

‘It has not been disputed before us by 
the respondent that the amount mentioned 
above is due from Niaz Mohammad ‘The 
only thing that remains to be seen, there- 
fore, is whether the Bank is entitled to 
deduct this amount in the present suit 
or not. For this purpose, it will be 
necessary to give a brief history of this 
loan. Niaz Mohammad was a contractor 
at Bhatinda in Patiala State. In 1913 
he applied for a loan from the local branch 
of the Bank but the branch demanded 
security. This was admittedly given by 
the plaintiff; it is only the nature and 
the extent of the security that is being 
disputed. Niaz Mohammad received the 
loan but did not re-pay it afterwards. 
The Bank sued both Niaz Mohammad and 
the plaintiff but the suit was dismissed 
for default. An application for its restora- 
tion was also rejected being barred by 
time. The Bank preferred two appeals 
one after the other in the Court of Nazim 
and the High Court at Patiala. These 
were also rejected. Finally an application 
for revision of these orders met the same 
fate at the hands of the Minister of Law 
and Justice, Patiala. Tt is abundantly 
clear, therefore, that there is no likelihood 


now of this amount coming tothe hands 


of the Bank. 

We have, therefore, to determine how 
far the plaintiff can be held liable for this 
loss, and to what extent he can becalled 
upon to recoupit. Barkat Ram defendant 
has stated as a witness inthe case that 
the plaintiff was a Director of the Bank for 
7 or 8 years. Niaz Mohammad was known 
to the plaintiff alone and it was onhis 
security that the money was advanced to 
Niaz Mohammad. Plaintiff gave a letter 
tothe Bank undertaking to indemnify it 
for any loss that accrued. This letter 
along with some otherrelevant papers was 
despatched to Girdhari Lal an employee 
of the Bank for the purpose of instituting 
a suit against- Niaz Mohammad and the 
plaintiff but could not be traced after- 
wards on account of. Girdhari Lal’s sudden 
death before the suit was lodged. The 
story “is corroborated by Mata Parshad, an 
employee of the Bank, as defendant's 
witness. The plaintiff on the other hand 
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has deposed as his own witness that he 
stood surety only to the extent that he 
would be liable if no money was realised 
from the person or the property of Niaz 
Mohammad and that he wrote no letter 
nor executed any bond to that effect. 
In support of this version he mainly 
relies on two documents which have been 
marked as Exs. P. 16 and P. 22 and have 
been duly proved. So faras Ex. P. 22 is 
concerned, we agree with the Subordinate 
Judge for reasons given by him that it 
could be of no avail to the plaintiff in 
this case as it never came to the knowledge 
or possession of the Bank. Exhibit P. 16 on 
the other hand helps the Bank rather than 
the plaintiff. It is a letter written by 
the Bank to the plaintiff on June 24, 
1927, in which the plaintiff intimates to 
him that asum of Rs. 9,000 is due from 
him to the Bank on account of Niaz Moham- 
mad for whom he had stood surety. 
There is nothing on the record to show 
what reply he gave to this demand nor 
bas the plaintiff taken any steps’ to prove 
that his reply was not favourable to the 
Bank or that he took up the same position 
as he is doing now. He has neither called 
upon the Bank to produce his reply, if 
any, nor made any other effort to bring 
his reply ofthe record. Taking this letter, 
therefore, as it stands at present we cannot 
but conclude that the version put forward 
by the Bank in the present suit is the 
more honest of ths two and that the 
position taken up by the Bank now is 
exactly the same as it took to the 
knowledge of the plaintiff more 
than a year anda quarter prior to the 
institution of the present suit. 

Let us now consider how far ss. 128 and 
134, Contract Act, absolve the plaintiff from 
his liability. Section 128 reads as follows:— 

“The liability of the surety is co-extensive with 


that of the principal debtor unless it is otherwise 
provided by tbe contract”, 


The onus, therefore, clearly lay upon the 
plaintiff to prove those circumstances which 
took his case out of the ambit of the 
affirmative portion of this section and if 
he has failed to establish any contract 
which limited his liability as alleged by 
him, the inevitable conclusion will be that 
his liability will be co-extensive with that 
of the original debtor. The Subordinate 
Judge appears to have taken an erroneous 
view of the case in this reapect and has 
arrived at a wrong conclusion to the effect 
that it was for the Bank to prove that 
the plaintiff's liability was unlimited as 
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the plaintiff admitted only a limited 
liability. Section 134, Contract Act, enacts:— 

“The surety is discharged by any contract bet- 
ween the creditor and the principal debtor by which 
the principal debtor is released or by any act or omis- 
gion of the creditor the legal consequence of which 
is the discharge of the principal debtor". f 

In this connection reliance is mainly 
placed on the unsatisfactory conduct of the 
Bank in prosecuting the case against Niaz 
Mohammad. Counsel for the respondent 
has urged that if the Bank had not been so 
neglectful in prcceeding with its remedy 
against Niaz Mohammad, it would not 
have jncurred this loss and the plaintiff 
surety is, therefore, discharged on account 
of this gross negligence on behalf of the 
Bank which amounts to an ‘omission of 
the creditor’ as contemplated by s. 134 
Contract Act. The Subordinate Judge 
appears to have agreed with this conten- 
tion but here also we consider that the 
decision of the Subordinate Judge is 
wrong. 

‘Counsel for the appellants has invited our 
attention to Anand Singh v. Collector of 
Bijnor (1), in which the following remarks 
of the learned Judges are most pertinent:— 

Section 134 applies where there is either a re- 
lease of a discharge of the principal debtor. The 
section intends that the act or omission of the 
creditor should be something in the nature of a 
breach of the contract on his part. The failure of 
the oreditor to bring a suit within the period of 
limitation against the principal debtor is not an 
act or omission of the nature contemplated by that 
section,” i 

Reference may also be made with ad- 
vantage to Nur Din v. Allah Ditta (2), 
where it was held; | 

“When a creditor allows his remedy against debt- 
or to become barred by limitation, the surety is 
not thereby discharged from his liability to the 
creditor”. 


This rule was enunciated on the basis 
of the remarks made by Lindley, J. in 
Carter v. White (3), which read ‘as fol- 
lows: 

“It was next said that the defendant had dis- 
charged his surety by holding the bills till the 
Statute of Limitations had run. Is it the law that 
a creditor who neglects to sue his debtor till the 
Statute has run will thereby discharge his surety ? 
There is no decision to that effect. On the con- 
trary the true principle is that mere omission to 
sue does not discharge the surety because the 
surety can himself set the law in operation against 
the debtor”. 

“The present case is much stronger than 


(1) 143 Ind. Cas. 526; 54 A 1007; A I R 1932 All. 
giù; (1932) A L J 868; Ind. Rul, (1933) All 
(2) 138 Ind. Cas. 305; 13 L 817; Ind. Rul. (1932) 
Lah. 459; A I R 1932 Lah. 419; 33 P L R 668. 
(3) (1883) 25 Oh. D 666; 541 J Ob, 138; 50 L 
T .670; 32 W R 692. 
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all the cases mentioned above. The his- 
tory of the loan given above will clearly 
indicate that the Bank prosecuted their 
case against Niaz Mohammad even up to 
the last Court of Appeal and this shows 
its diligence. In these circumstances, there- 
fore we are clear that the mere filingbeyond 
time by the Bank of an application for 
restoration of the suit against the principal 
debtor which had been dismissed for 
default will not be legally sufficient to 
absolve the surety from his liability. 

“Moreover, the judgment in the Patiala 
case was a foreign judgment and in the case 
of such judgments, it has been held by 
their Lordships of the Privy Council in 
Keymer v. Visvanatham Reddi (4), that if 
judgment was entered for the plaintiff by 
striking out the defence, it will not be a 
judgment given between the parties on the 
merits of the case within the meaning of 
the provisions of the Code of Civil Pro- 
cedure. Similarly in Oppenheim & Co, v. 
Mohammad Haneef (5), their Lordships of 
the Privy Council held that a judgment 
on the award obtained in England by 
default cannot be sued onin India since 
it is not a judgment on the merits, To 
the same effect is Mahomed Kassim & Co. 
v. Seeni Pakir (6). The Patiala 
judgment, therefore, dismissing the 
suit of the Bank against Niaz Mohammad 
for default was not a judgment inter 
partes on the merits of the case and Can- 
not now, therefore, be availed of by the 
plaintiff to resist his liability to the Bank. 

Counsel for the respondent has finally 
urged that the surety is entitled to take 
shelter under s. 139, Contract Act. This 
section provides for discharge of the surety 
only if the creditor does any act which is 
inconsistent with the rights of the surety 
or omits to do any act which his duty 
to the surety requires him to do and the 
eventual remedy of the surety himself 
against the principal debtor is thereby 
impaired. We are satisfied that the plain- 
tifs case does not fall under s. 139, Con- 
tract Act. In Dil Mohammad v. Sata Das 
(7), a Single Bench of this Court consi_ 

(4) 38 Ind. Cas. 683; 40 M 112; 15A L J92; 21 ML 
T 78; 32M LJ 35; 5L W 342; 19 Bom. L R 206; 
210 WN 358; 25 O L J 233; 10 Bur. L T 175; 
4tIA6P OC. 

(5) 74 Ind, Oas. 616; 45 M 496; 26 O W N 642; 
161 W 33; 30ML T 291; 4 U PLR P O 36; 
ALR 1929 P O 120; (1922) M W N 396; 43 M L J 
422; 24 Bom. L R 1245; 36 O L J 444: 49I A 


174 (PO). 
(6) 100 Ind. Cas, 555; 50 M 261; 52M L J 240 
25 L W 307; A I R 1927 Mad. 285, l 
(7) 100 Ind. Cas. 922; A I R 1927 Lah, 396, - 
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sidered this question and came to the con- 
clusion ‘that a creditor's omission to sue 
the principal debtor within limitation was 
not an act or omission of the kind con- 
templated by s. 134 ors. 139 whereby the 
surety was discharged. It was further ob- 
served in that case that it was always 
open to’ a creditor to pursue his remedy 
against one of the debtors and fcrbearance 
to sue the others did not bring the case 
within s. 134 or g. 139, Contract Act. As 
against this the only case relied upon by 
the respondent in Ranjit Singh v. Naubat 
(8), but that case has not been followed 
even in theater rulings of the same High 
Court. 

It only remains to be seen now whether 
ibe Bank is entitled to claim any lien on 
this account. This is an obvious pro- 
position which requires little authority. In 
Raxburghe v. Cox (9), K. kept an account 
current with C. & Co., as his bankers 
which was overdrawn to the amount of 
£647: K obtained leave to retire from 
the army and his commission was valued 
at £3,000, which was paid by the Pay- 
master-General to C. & Co. K had 
mortgaged to R to secure £5,000 all 
moneys which should be realized by sale 
of his commission. As soon as K's retire- 
ment was gazetted R gave C & Co., 
notice of his security. R having claimed 
payment of £3,000, C. & Co., claimed to 
retain out of it the £647 and it was 
held that C & Co., received the £3,000 
as Ks bankers and had a bankers lien 
upon it for the balance due to them and 
were, therefore, entitled to retain the 
£647. 

Now taking Barkat Ram's case we find 
that the Subordinate Judge gave him 
credit for Rs, 5,121-5-0 only and not for the 
additional sum paid by him to Par- 
shotam Singh, son of Jamiat Singh on the 
ground that that amount Had not been 
certified by the Executing Court. It is 
no doubt true that Barkat Ram himself 
realised this amount from Parshotam 
Singh after his refusal to have this ad- 
justment recorded in the Executing Court 
but a reference to the copy of the ac- 
count at p. 72 of the paper-book would 
clearly indicate that on June 25, 1930, not 
only Barkat Ram debited the Bank 
with a sum . of Rs. 183-15-0 as 
expenses. incurred in the case against 
Parshotam Singh but also credited it with 
Rs. 1,989 as the sum realised from him, 

(8) 24 A 504; A W N 1902, 166. 

(9) (1881) 17 Ch, D 520. 
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In these circumstances he cannot be de- 
prived of ths benefit of this additional 
payment made by him towards his liabi- 
lity to the plaintiff. Even otherwise, we- 
find that- Barkat Ram's liability had been 
more than’ amply discharged. According 
to the plaintiff himself the total smount 
due to him from the Bank was Rs. 13,607.. 
To this he added Rs. 2,022 by way of 
interest and Rs. 190-5-0 by way of costs. 
He himself acknowledged having received. 
Rs. 3,701-8-7 from the Bank in the shape 
of his own dues to the Bank and claimed 
the balance of Rs. 12,117-12-5 only. He 
cannot, therefore, be entitled to any con- 
tribution from the defendants for more 
than what he claims from the Bank and 
dividing this amount equally among them 
the liability of Barkat Ram will. not 
exceed Rs. 4,000 odd. He has admittedly 
paid for more. than this. We accordingly 
find that the plaintiff is not entitled to any. 
contribution from Barkat Ram. 

The liability of the Bank will now be 
reduced by.a. sum of Rs. 10,353-12-7 which 
Niaz Mohammad owed to the Benk.. De- 
ducting. this amount from the plaintifi’s 
claim on the basis of the calculation made 
in the. statement annexed to this judgment.. 
which has been prepared under our orders, 
we find that the plaintiff is entitled to a 
sum of Rs. 415-6-3 only from the Bank. 

We, therefore, accept this appeal, set 
aside the decree of the Court below, dis- - 
miss the suit so far as Barkat Ram is 
concerned, and reduce the decree against 
the Bank to a sum of Rs. 415-63 only. 
The appellants will get their costs here as 
well as in the Court below. 


N. Appeal accepted. 


ALLAHABAD HIGH COURT 
Second Civil Appéal No. 807 of 1933 
April 8, 1935 
GanGa. Nata, J. 

TIKA RAM—DeErenpantT—APPELLANT 
versus 
Pandit SOBHA RAM—Praintirr 
— RESPONDENT 

Tort—Damages—Seduction—Suit for damages for 
seduction of wife for alleged mental anxiety and- 
disgrace— Nature of proof required from plaintiff— 
Action for damages for mere mental pain or anxiety, 
whether lies— Limitation for suit—Limitation Act (IX 
of 1903), Sch. I, Art, 22, 

In'an action for damages for seduction the plain- 
tiff must prove :—(1) that tha female seduced was 
in his service actual: or constructive, at the time af 
seduction, otherwise there is no injuria; (2; that by 
reason of theact complained of or otherwise. he.was -. 
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deprived of her services, otherwise there is no 
damnum, and both injuria and damnum are necessary 
to support this action, Grinnell v. Wells (1) and 
Bennett v, Alcott (2), referred to. 

The plaintiff is not entitled to damages for mere 
mental pain or anxiety caused on account of seduc- 
tion of his wife, Lynch v, Knight (3), referred 
to. 

Where the seduction takes place in October, 1930, 
and the suit for damages is brought in March 193?, 
the suit having been brought more than one year 
after the injury was caused, is barred. To such a 
case Art. 22, Limitation Act, applies. Arhat Misir v. 
Baldeo Ahir (4), referred to. : 

S.C. A. from a decision of the Subordinate 
Judge, Agra, dated January 17, 1933. 

Messrs. B. Malik ana Jagdish Swarup, for 
the Appellant. 


Mr. N. P. Asthana, for the Respondent. 


Judgment.—This is a defendant's 
appeal and arises out of a suit brought 
against him by the plaintiff-respondent 
for damages for mental worry, anxiety and 
disgrace caused by the defendant’s entic- 
ing away the plaintiff's wife. The plaint- 
iff claimed Rs. 1,809 as damages for 
disgrace and mental pain. The defendant 
contended that-the plaintiff had no cause of 
action and that the suit was time-barred, 
The trial Court found that the defendant 
enticed away the plaintiff's wife and gave 
the plaintif a decree for Rs. 400 with full 
costs, The decree was confirmed by the 
learned Subordinate Judge on appeal. 

As already stated, the plaintiff has claimed 
damages for only mental pain 
disgrace. „In an action for seduction, the 
plaintiff must prove:—(1) that the female 
seduced wasin his service, actual, or con- 
structive, at thetime of seduetion, other- 
wise there is no injuria; (2) that by reason 
of the act complained of or otherwise he was 
deprived of her services, otherwise there is 
no damnum, and both injuria and damnum 
are necessary to support this action— 
Mayne on Damages, 10th Edition (vide page 
486) says:— 

“The action for seduction, properly sc-called, is an 
anomalous one. In form it purports to be merely an 
action for the consequential damage arising from 
the loss of service, resulting from the act com- 
plained of. Hence the action will fail unless some loss 
of service can be shown,” 

No indian authority has been produced 
on this point but- the English cases are 
clear, In Grinnell v. Wells (1) it was 
held that an action for seduction cannot 
be maintained without loss of service. At 
page 842* it was-observed: 

(1) (1844).66 R R 2835; 14 L JOP 19;7 Man. & G 
Ante 8 Scott N R 741; 2 Dowl. & L 610; 8 Jur. 


ne i ry 


* Page of (1844) 66 R, RE] 


and’ 
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“The foundation of the action by a father to recover 
damages egainst the wrong-doer for the seduction of 
his daughter has been uniformly placed, from the 
earliest time hitherto, not upon the seduction itself, 
which is the wrongful act of the defendant, but 
upon the loss of service_of the daughter, in which 
service he is supposed to havea legal right or 
interest .. It has therefore always been held that 
the loss of service must be alleged in the declara- 
tion, and thatloss of service must be proved at the 
we or the plaintiff must fail. See Bennet v. Alcott 


Mr. Ramaswamy Ayyar in his law of 
Torts at page 56 says with reference to an 
action of a husband for loss of society of 
his wife caused by enticement that 

“in all these cases the action lies only on proof 
of loss of service: The service may be actual or con- 
structive.” 

As regards the damages for mental 
pain or anxiety, the plaintiff is not entitled 
to damages for mere mental pain or 
anxiety. In Lynch v. Knight (3) it was laid 
down: 

“Mental pain or anxiety, the Jaw cannot value 
and does not pretend to redress, when the 
unlawful act complained of causes ‘that alone, 
though where a material damage occurs, and is 
connected with it. It is impossiblethata jury, in 
éstimating it, should altogether overlook the feelings 
of the party interested. For instance, where a 
daughter is seduced, however deeply the feelings 
of the parent may be affected by the wicked act 
of the seducer, the law gives no redress, unless 
the daughter is also a servant, the loss of service 
is a material damage whicha jury has to estimate; 
when juries estimate that, they usually cannot avoid 
considering thé injured honour and wounded feelings 
ofthe parent”. oe 


As regards limitation, the seduction took 
place in October 1930.” The suit was 
brought in March 1932. The lower Court 
has applied Art. 36. Article--26 does not 
apply. It is Art. 22 which applies. 
Article.22 is for compensation for ‘any 
other injury lo the person for which the 
period is one year from the time the injury 
is committed. This view is supported by 


Arhat Misir’ v. Baldeo Ahir 5 Ind. 
Cas, 124 4). There -it was held 
that ʻa suit for'damages or ‘com- 


pensation for injury caused to a rerbon'g 
reputation and for mental pain arising out 
of an assault is governed by Art. 22, Sch. II, 
Limitation Act. THe suit having tbeén 
brought more than one year after the 
injury was caused ‘is time-barred. It is 
therefore ordéred that the appeal “be 
decreed with costs, and decree’ of the 


“lower Court be cetaside and the plaintiff's 


suit be dismissed withcosts. ' i 


1 


(2) (1864) 2 T R 166; 31 RR 667. 

(3, (1861) 9 H L O 577 at p 598;'8 Jur, (N, 8.) 724; 6 
L T(N. 6.) 29); 131 R R 347, : 

(4) 5 Ind, Cas, 124, 
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_ Permission to file a Letters Patent Appeal 
is granted. 

D. : Appeal dismissed. 
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WORT AND Duavis, JJ, 
SAUKHI SAH AND ofaprs—PLaINTIFFS 
— APPELLANTS 
versus 
MAHAMAYA PRASAD SINGH AND orsgss 

— DEFENDANT3— RESPONDENTS 

Contract—Specific performance— Prior contract in 
plaintiff's favour—Defendants contending that they 
purchased it from owner—Defendants must prove that 
they had no notice—Contract Act (IX of 1872), s. 55— 
Specific performance, suit for— Applicability of 
principles of equity in India—To determine whether 
time is of the essence of contract, equity looks to substance 
of contract—Specific Relief Act (1 of 1877), s. 12— 
Plaintiff must prove that he was willing to perform 
his part of contract. 

Where in an action for specific performance of the 
contract for sale of immovable property, the prior con- 
tract is established in plaintiffs’ favour then the 
defendants who claim aseubsequent transferees from 
the owner must prove that tney are bona fide pur- 
chasers and that they had no notice of the contract 
in favour of the plaintif, Bhup Narain Singh v. 
Gokhul Chand Mahton (5), referred to. 

In asuit for specific performance of a contract, 
in spite of the fact that in India relief by way of specific 
performance isthe creature of statute, the principles 
of equity apply. Prima facie equity does not regard 
the time of the contract but rather its substance. 
The disregard ofthe terms ofa contract so far as 
the time is concerned may depend upon the express 

` stipulations between the parties, the- natureof the 
property, or the surrounding circumstances. Jam- 
shed Khodaram,,lrani v. Burjori Dhunjibhat (|), 
followed. ` [p. 559, col. 1.) ; 

In an action for specific performance it 18 necessary 
for the plaintiff to prove the ‘existence of a concluded 


contract between himself and the defendent and that — 


he was ready and willing at all material dates to 
perform his part of the contract. [p. 558, col, 2.] 

5.0. A. against a decree of the District 
Judge, Muzattarpur, dated April 30, 1929. - 

Messrs. S, M. Mullick and B. P., Sinha, 
for the Appellants. 

Messrs. K. Husnain, Murari Prasad, 
Harihar Prasad Narain Sinha, Ramesawar 
Misraand A.D. Patel, for the Respon- 
dents. ; 

Wort, J.—This is an appeal against the 
decision of the learned District Judge of 
Muzaffarpur in which he dismissed the 
plaintiffs’ claim in an action for specific 
performance, Both the Courts have come 
to-the conclusion against the plaintiffs on 
the assumption that time is of the essence 
of the contract which was entered into bet- 
ween the parties and that on the date fixed 
for the completion, which was Decem- 
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ber ò, 1926, the plaintiffs were not ready 
and willing to perform their part of the 
coniract. For the reasons which I shall 
in a moment state, I am clearly of the opi- 
nion that time is not of the essence of thé 
contract. i 

_ In an action for specific performance it 
is necessary for the plaintiff to prove the 
existence of a concluded contract 
between himself and the defendant and 
that he was ready and willing at all 
material dates to perform his part of the 
contract. The plaintiff has succeeded on 
the first point, that is to say, there was 
a binding contract between him and the 
defendants. As regards the question of 
the performance on the part of the plaintiffs, 
both the Courts below have come to the con- 
clusion that neither on December 5, nor on 
any date prior to that date were the 
plaintiffs ready to pay the balance of ihe 
puchase money. Now the contract was in 
the form of a letter which was to this 
effect : 

‘The consideration money of | anna share in Touzi 
No, 3569, village Rahimpur, pargana Hajipur, has been 
fixed at Rs. 3,685, out of which you at present de- 
posited Rs. 37) which has been deposited in the cash 
room. You will pay the balancein one limp sum 
on Aghan 15, 1334 Fasli, but if you do not 
do sọ, you will not be entitled to get back 
Rs 375.” t 

One point, however, arose in the argument 
with regard to it andthat was, as I under- 
stood it, that by reason of the allegation 
of the plaintiff and by reason of his evidence 
there was some sort of variation of the 
original contract to complete on Deceme 
ber 5.. That, however, in my judgment, 
does not appear to have been the case of: 
the plaintiff, but seems to have been a part. 
of his attempt to prove that he in fact had ” 
a contract with the defendants which was 
binding upon them, But, as I have already 
indicated, we are not concerned with that 
matter when once it has been held in this 
case that there was a contract which, ac- 
cording to its terms was to be completed on 
December 5. i i 


Now once having held, as the Cours below 
have held, that the plaintiff was not ready 
and willing on December 5 to pay the 
balance of the purchase money, the question 
immediately arose as to whether time was 
of the essence of ihe contract and that 
December 5 was the final date which the 
parties themselves had fixed for its com- 
pletion. Mr. 5. M. Mullick has contended 
that this was a point which was raised by 
the Judges themselves and did not arise 
upon the case of the parties. This argu- 
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ment, having regard to what I have stated, 
seems to me to be unfounded. The matter 
therefore that came to be considered was 
considered as to whether time was of the 
essence of this contract, This, it must be 
remembered, was an action in which the 
plaintiff sought relief which was based on 
equitable principles. That is nonetheless 
the fact by reason of the fact that in India 
relief by way of specific performance is the 
creature of statute. 

“ Equity, which governs the rights: of the parties 
in cases of specific performance of contract to sell 
real estate, looks not at the letter but at the substance 
of the agreement in order to ascertain whether the 
parties, notwithstanding that they named a specific 
time within which completion was to take place 
really and in substance intended more than that it 
should take place within reasonable time, Jamshed 
Khodaram Irani v. Burjori Dhunjibhai (1).” 

Lord Haldane in that case referred to the 
case of Stickney v. Keeble, (2) and to the 
judgment of Lord Cairns in Tilley v. 
Thomas, (3) and quoted with approval these 
words, which give the statement of the law 
as laid down by Lord Justice Turner end 
which was relied on by Lord Cairns in 
Tilley v. Thomas (3): 

“A Court of Equity will indeed relieve against and 
enforce specific performance, notwithstanding a fail- 
ure to keep the dates assigned by the contract, either 
for completion or for the steps towards completion, if it 
can do justice between the parties and if, jas Turner, 
L. J., said in Roberts v. Berry (4), there is nothing 
in the express stipulations between the parties, 
the nature of the property,.or the surrounding 
circumstances, which would make it inequitable to 
interfere with and modify the legal right.” 


Their’ Lordships therefore laid down, to 
paraphrase the judgment to which I have 
made reference, that prima facie equity 
does not regard the terms of the contract 
but rather its substance. ` The disregard 
of the terms of a contract so far as the 
time is concerned may depend upon the 
express stipulations between the parties, 
the nature of the property, or the surround- 
ing circumstances. 

Now is there anything in this case which 
would by the express stipulations between 
the parties prevent the ordinary rule of 
equity applying? It is said by Mr. Hus- 
nain that the terms by which the ‘earnest 
money of Rs. 375 was to be forfeited on the 
non-completion by the plaintiff with regard 
to the payment of the balance was an ex- 

(1) 32 Ind. Oas. 246;A IR1915 P O 83; 431 A 26; 
40 B 209; 30M L J 186; 3 1, W 239; 19 MLT 184; 
14 A L J 225; (1916) 2M W N 229; 18 Bom, L R 163; 
23 O L J 358; 20 O W N 744 (P O). 
ae (1915) A O 386; 84 LJ Oh, 259; 112 L T 


(3) (1868) 3 Ch, 61; 16 W R 166; 17 L T 429. 
(4) (1851) 3 DG M&@ 284; 221, J Ob, 398; 20 LT 
(O 8) 215; 98 RR 139, os < 
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press stipulation between the parties which 
would negative the application of the rule 
of equity. Itseems to me that the answer 
to that is that the stipulation as to the 
time was referable to the forfeiture of 
the- earnest money of Rs, 375 and 
again, so far as the authority is con- 
cerned, it seems to me also that if that 
argument is to be supported, it would have 
been a complete answer to the case in the 
judgment to which I have made reference, 
In that case there was a similar clause 
that 

ı should the purchaser not pay the amount, that is 
the purchse money, within the fixed period above- 
mentioned, he would have no right to the deposit of 
earnest money of Ks. 4,000 paid on account, and any 


claim of his was to be void, and the vendor was after 
that date, to be at liberty to resell.” 


‘That is an equally strong if nota strong: 
er forfeiture clause than the one which we 
have before us, As Ihave said, if this 
argument is to ke supperted it would have 
been a complete auswer tothe case of the 
plaintiff in that action. Thereis nothing in 
the express terms of the contract in this 
case which would entitle us to hold that 
time was of the essence of the contract. 
Nor was it suggested that either the nature 
of the property or the circumstances surb 
rounding the making of the contract, which 
would Jead us to that conclusion. The trial 
Judge appears to have been influenced by 
certain answers given by the plaintiff but 
these questions relating as they did to the 
construction of the agreement were for the 
Oourt and not the parties. The District 
Judge appears to have decided the matter 
solely on the construction of the document 
itself which, as I have already stated, 
dces not warrant the conclusion arrived 
at. : 

Having decided that point in favour of 
the plaintiffs, the next question that came 
to be determined was whether the plaintiffs 
have established their case that they were 
ready and willing to perform their part of 
the contract and which they appear to have 
pleaded in para. 7 of their plaint. 
There is no serious dispute here that such 
evidence as was called was directed to the 
fact of the allegation which the plaintiff 
set up, namely, that he was ready onor 
about December 3) or 5, to pay the 
balance of the purchase money. No evi- 
dence, it would appear, was led as regards 
this subsequent readiness, The plaintiff's 
Advocate argues that he was and always 
has been ready and willing to perform his: 
part of the contract. D t 
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. Now the argument.which is advanced on 
behalf of the respondent is this: that as the 
plaintiffs have failed in their limited case, 
that is to say that they were ready on or 
before December 5, to pay ‘the balance 
of the purchase money, they must be held 
to have failed as regards any other possible 
case which they might establish. There 
is some substance in this argument as it 
would appear that no evidence was given 
by them as to the subsequent offer of pay- 
ment on December” 5. But it is con- 
tended on behalf of the plaintiffs-appellants 
that they were ready and willing to pay 
the balance of the consideration money and 
that nowhere was it denied in the written 
statement that they were not in a position 
to pay it- ‘The confusion which has arisen 
in this case seems to result fromthe conduct 
of the parties themselves, but it would seem 


to me to be sufficiently clear that the 
plaintiff, in alleging their limited 
case as to their readiness on 
December 3 or 5, to pay the ba- 


lance of the purchase money, were en- 
deavouring to show or to prove that the 
contract had in fact been entered into 
which was binding on the defendants. 
Taking not too strict a view of the plead- 
ings, it is clear that it was incumbent upon 
the defendants to deny the allegation of 
the plaintiffs that they were ready and 
willing to pay the deposit. That being so, 
it would, in my judgment, be somewhat 
unjust to, decide that as the plaintiffs have 
failed in their limited case, which on the 
pleadings was necessary for them to es- 
tablish, they must be held to have failed 
entirely. [The result of my decision on 
that point I will deal with ina moment. 
The next question which arises is whe- 
ther the contract could be specifically 
performed against the third party defend- 
ants who were alleged to be the subsequent 
purchasers. There is no decision of the 
District. Judge on this question but there 
is a decision of the learned Subordinate 
Judge of the trial Court in which he has 
wrongly -placed the onus on the plaintiffs, 
Whether there was evidence by both the 
parties on this question does not appear 
but ‘if. the point does arise as to whether 
specific performance can he granted against 
the defendants 3rd party, it would seem to 
me to be necessary to remand the case for 
the*determination of the. question of whe- 
ther the defendants 3rd party were bona 
fide purchasers without notice, placing the 


onus, if it was not a mere academic ques-: 
tion, on the right party., . The .recent de-- 
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cision of their Lordships of the Judicial 
Committee of the Privy Council on the” 
question of onus disposes of this point: the 
case of Bhup Narain Singh v. Gokhul 
Chand Mahton (5). 

There wasa further question raised by . 
Mr. Khurshed Husnain. It was contended 
that it was necessary for the plaintiffs to 
allege and prove that the contract entered 
into was for jointfamily necessity, it being 
a contract entered into by the karta of 
the family. In this connection it is to be 
noted that during the pendency of the 
appeal], respondents Nos. 1A (Banbibari 
Prasad Singh), 1B (Kunjbihari Prasad 
Singh) 1C (Randhir Prasad Singh alias 
Maharaja Babu) and 1D (Ranjit Singh), 
have been added as representing the 
karta of the family who died during the 
pendency of the appeal. Mr. Husnain’s 
contention is to some extent based on the 
fact of the substitution which took place. 
It does not clearly appear from the record 
whether these persons, who were joined, 
were in existence at the time when the 
contract was entered into. It is said that 
respondents Nos. 1A (Banbihari Prasad 
Singh) and 1B (Kunjbihari Prasad Singh). 
were but that 1C (Randhir Prasad Singh) 
and 1D (Ranjit Singh) were born- subse- 
quent to the date on which the contract 
was made. Upon the accuracy cf this 
statement depends the question. which 
Mr. Husnain argues. If as is alleged that 
respondents Nos. 1C and 1D Randhir 
Prasad Singh alias Maharaja Babu and 
Ranjit Singh, respectively, were born sub- 
sequent to the date of the contract and 
their father was already on the record of 
the case, it is quite clear that the question 
which Mr. Husnain argues does not arise 
in their case andthe mere fact that their 
birth was subsequent to the date of’: the 
contract does notnow entitle them to raise 
the question which might have been raised 
by their father who was a party to the 
action. Buta different consideration might 
arise as regards respondents Nos. 1A and, 
1B (Banbihari Prasad Singh and Kunjbi- 
hari Prasad Singh) as it is alleged that’ 
one at least of them was born in 1913 
as they were alive at the time of the. 
contract but were not parties to the action, 
it is clear that they-would be entitled. to 
raise the question which is now argued, 


(5) 147 Ind. Cas. 1134; A I R 1934P O 68; 6L IA 
115;6 RP O 108; 11 O W N 330; 39 L W 363; 15 P, 
LT 67; (193!) MW N 206; 66 MLJ 255; 38 O W:N 
393; (1934) A L J 291; 36- Bom. L R 421;'59 OL J 139; 
13 Pat. 242 (P O), REE 
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_namely, whether the transaction was for the 
benefit of the joint family, 

On the main point, however, it seems 
to me to be clear that the argument cannot 
be supported. The argument is this, that 
although the defendants who were 
parties to the action did not raise the 
question, yet it was necessary for the plaint- 
iffs to allege and prove that the transaction 
was for joint family necessity. In my judg- 
ment that argument cannot be supported. 
Jt is true that where the question does 
arise the onus is onthe plaintiffs but the 
transaction by the karta of the joint 
family is not necessarily voidable. In this 
case there is material upon whichit might 
be held that the other members, who were 
parties to the action, had in fact concurred 
in the agreement if the agreement was.in 


fact established as it has been. Therefore, it’ 


cannot be said that the allegation to prove 
that the karta had entered into the transac- 
tion for joint family necessity was necessarily 
a part of the plaintiffs’ cause of action. Only 
in those circumstances, that isto say, where 
it was the plaintiffs’ cause of action it 
could be argued that it was necessary to 
proveand establish that. 

I revert for a moment to the question 
of specific performance against the de- 
fendants third party. From the pleadings 
it would appear that there is some dispute 
as regards the identity of the property. 
In the plaint the property is described as 
being Tauza No. 3582, but quite clearly 
from the contract itself the Tauza number 


is given as 4569 and it has been contend- 


ed inargument that what the defendants 
third party purchased was not ‘the property 


which was the subject-matter of this con- 


tract. In addition to that question there arose 
in argument the question of whether in any 
event the defendants third party were entitl- 
ed to expect a decree by reason of the doct- 
rine of lis pendens. The question which 
thus arose in this case was, what was the 


nature of their contract at the time that’ 


they entered into it and whether within 
the meaning of s. 52 of the Transfer of 


Property Act they have had a transfer of . 
this property during the pendency of the 


action or otherwise dealt with it. 


‘In my judgment the matler may be. 
ari | I am clearly of, 
the opinion, that in the first instance tims- 


summarised in this way. 
is not of the essence of this contract. The 
question, therefore, arises. as 


gontract, For the reasons which T khave 
150-71 & 72 
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material times to.perform his- part of the. 
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given it seems to me that that matter bas 
not been disposed of. 4 

A third question arises as regards res: 
pondents Nos. 1A and 1B (Banbihari Prasad 
Singh and Kunjbihari Prasad Singh) who 
had been joined as party respondents dur- 
ing the pendency of the appeal, and the 
fourth question that arises is as to whether 
the defendants third party are bona fide 
purchasers without notice. ‘That raises two 
other questions, namely the identity of the 
property and the question of the doctrine 
of lis pendens. In those circumstances it. 
seems to me that it is impossible tohold 
that this action has been ‘satisfactorily 
disposed of and, therefore, for that pur- 
pose the case will be “Femanded to the 
learned Subordinate Judge for the determi- 
tion of the questions: (1) whether the plaint- 
iffs were ready and willing at material 
times to perform their part of the contract; 
(2) whether the persons: who have beén 
joined as‘respondents during the pendency- 
of.the appeal were in existence at the. 
time whenthe contract was entered into; 
(3) whether the defendants third party were 
bona. fide purchasers without notice; and: 
(4) the identity of the property sold, that 
is to say, whether the property the subject- 
matter of this contract isthe subject-matter. 
of the contract with the defendants third 
party and also the question of the doctrine 
of lis pendens. 

As regards the second question whether, 
respondents Nos. 1A and 1B (Banbihari 
Prasad Singh and Kunjbihari Prasad: Singh) 
were in existence at the.time of the contract,, 
if this question is answered in the. affir- 
mative, then. they would. be entitled’ to, 
investigate the question whether the con- » 
tract was for the benefit of the joint family. 
The learned Subordinate Judge will take 
evidence on ‘this question and submit his: 
findings to the lower Appellate Court for 
final determination. The appeal will be* 
allowed with costs which will abide. the. 
resultofthe hearing in the Court. below. 

Dhavle, J.—I agree. 

D. Appeal allowed, 
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to sellers when they would take delivery—Seller 
arranging at a miil—Sellers unable to give delivery 
fully due. to repairs in mill—Sellers aware of this but 
not taking stepsto arrange delivery elsewhere— Damages 
—Liability of sellers, 

Where under a contract it was not the duty of 
the purchasers to give notice to the sellers when 
they would take delivery, but it was the right of 
the sellers to select the time at their option when 
they would give delivery, and the sellers arranged 
to give delivery but due to repairs in the mill, delivery 
was not given fully and although the sellers were 
aware of this, they took no steps to arrange delivery 
at some other mill; 

Held, that ifthe sellers did not in the circum- 
stances elect to tender delivery of the rice at some 
other mill or otherwise to fulfil their contract, then 
they could not blame the buyers for the trouble into 
which they hadfallen, ..- 


F. C. A. against the. decree of the High 
Court in Original ‘Side in Civil Regular 
Suit No. 35 of 1933. 

_ My. F. S. Doctor, for the Appellant. 

Mr. Clark, for the Respondent. 


Page, ©. J.—This appeal is dismissed. 
By a bought and sale note of February 3, 
1932, the respondent bought from the ap- 
Pellanis 2,(00 bags. each weighing 225 tbs 
at Rs. 224 per 10U baskets of 75 tbs each of 
Moulmein Ambamore qualily rice, The 
Tice was lo be milled by day and or night 
at seller’s option ; delivery tobe taken 
“ex hopper all February 13% date at seller’s option; 


accidents to machinery, strikes or sickness of mill 
hands or coolies, always expected (cl. 16).” 


"Now it appears that the appellants had 
bought either at the end of January or the 
-beginning of February 200 tons. of- the 
contract quality rice from Chin Lee & 
Co., Millers at Moulmein, at Rs. 222-8 0 per 
100 baskets. On February 3 or 4, pursuant 
to a milling notice from the appellant 
„to the respondents, the respondents duly 
sent a representative with gunnies 
and twine for the purpose of taking 
“delivery of the rice under the con- 
tract, It appears, however, that after 
1,529 bags had been delivered there was 
a break-down in the boiler at Chin Lee’s 
Mill, and no further milling was possible 
until February 26 or 27. The effect of 
this break-down, having regard to cl. 16 of 
the contract, was that during the pericd 
in-which the break-down continued the 


sellers were free from their obligation to - 


deliver the rice under the milling notice 
that they had given. Now the plaintiffs’ 
representative at Moulmein was one Maghjee 
Govindjee. and the appellants’ representa- 
tives were Kalidas Brothers. Kalidas was 
called as a witness on behalf of the plaint- 
ifs at the trial, and he stated that lu or 12 
days after the break-down of the machinary 
at Ohin Lee’s Mill, having found out how 
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matters stood, he went to the mill and 
asked the miller why only 1,529 bags had 
been milled. He said that 

“the mill was under repairs, and that as soon a8 
the repairs were over he would deliver the balance 
bags. I had to receive rice from Chin Lee and 
Company on behalf of other constituents of mine 
and | knew that Chin Lee's mill had stopped 
owing to repairs. I used to go to the mlll daily 
and I came to know that the mill began to work 
on February 26 or 27, or March 1 or 2, Chin Lee was 
then milling kyouk-kee rice for their own shipment. 
I told him that he had promised to mill the balance 
of Ambamore as soon as the mill was repaired. 
He then said that as soon as the kyouk-kee rice 
was milled he would start milling. After complet- 
ing the kyouk-kee milling Chin Lee did not begin 
willing the Ambamore or other rice due to me. 
When I asked him, he put me off and ultimately 
I could not even see him.” i , 

Further.in the course of his evidence 
Kalidas stated that : 

“after February 15, 932, Meghjee used to go to 
the mill at an interval of 2or3 days, many times 
I accompanied Meghjee, but Meghjee may have gone 
alone. After the 15th, l went to the mill about 5 
or 7 times. Meghjee must have gone on more 
occasions than I did. I had other goods of my 
Constituents of which I have to take delivery in 
February, and I was going to the millin respect of 
all dealings, The last time I went to the mill 
in February was about the 26 or 27. Meghjee was 
with me. The mill was then in working order. 
Meghjee asked from the miller the delivery of the 
balance of goods of the contract in suit, and the 
miller said that after he had finished his kyouk-kee 
rice he would give delivery of the balance. Meghjee 
agreed to this with the miller. Thereafter Maghjee 
and I were again at the mill on March! or 2. We 
did not find the miller, and the mill was not work- 
ing.” 

There was evidence at.the trial that 
Chin Lee’s Mill was capable of turning 
out 600 baskets a day, and, therefore, if 
Chin Lee had performed his milling ecn- 
tract with the appellants, after the repairs 
had been effected to the machinary at the 
mil], he could have completed the respond- 
ent’s contract with the appellant during 
the month of February. This, it is conced- 
ed, he did not do, the result being that 
the appellants failed to perform, their con- 
tract with the respondent. Now the de- 
fence to the present suit was that it was 
the duty of the respondents to have inform- 
ed the appellants of the failure of Chin 
Lee only to carry out the contract, and 
that if they had done so the appellants 
would have been in a position to complete 
the contract in some other way. Inasmuch,’ 
however, as they had received no informa- 
tion on the subject until the letter of 
March 11, from the respondents reached 
them, it was through the respondent's fault 
and not the appellants’ default that they 
had suffered damages by the failure of the 
appellants to deliver the rice during 
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February. The answer to that conten- 
tion is that Kalidas, the appellants’ repre- 
sentative, at all material times was aware 
of the situation prevailing at Moulmein, 
and that if he knew how matters stood his 
knowledge as the representative of the ap- 
pellants must be imputed to them. It is 
to be remembered that under the contract 


“in suit it was not the duty of the purchas- 


ers to give notice to the sellers when they 
would take delivery, but that it was the 
right of the sellers to select the time at 
their option when they would give delivery 
and if the appellants did not in theeur- 
cumstances elect to tender delivery of the 


rico at some other mill or otherwise to fulfil . 
blame ° 


their contract, then they cannot 
the respondents for the trouble into which 
they have fallen. It was further contended 
by Mr. Doctor on behalfof the appellants 
that in any event the date of the breach 
was the date when the miller refused to 


‘mill any further rice under the contract 
that the stoppage occurred during the first : 


week of February and that as the ‘contract 
price and the market price at that time 
were substantially the same the plaintitts 


‘had suffered no damage. 


The answer is that under the contract 


in suit and inthe circumstances the ap- 


pellants were entitled and „bound to 
deliver the balance of the rice after the 
repairs to the boiler had been effected in 
February the reason why they failed to 


complete the contract according to its terms - 


being that Chin Lee after the boiler had 
been repaired refused to continue the 
milling which he had commenced: under 
the milling notice, But for the default of 
Chin Lee the appellants and not the ‘res- 
pondents are answerable, because the res- 
pondents’ contract wasnol with Chin Lee 
but with the appellants. Now, it so hap- 
pened that from about February 19, the 
market price of this class of rice progres- 
sively and rapidly improved, so that by 
the end of February the price had risen 
from about Rs. 222 per 100 baskets to 
about Rs. 300 per 100 baskets, No doubt 
that was the reason why Chin Lee refused 
to mill the rice for the respondents because 
if he had done so he would have been un- 
able to mill his own rice, and would have 
lost the turn of the market in his favour. 
On March 11, the respondents wrote to the 
appellants asking them when they would 
be able to arrange to give delivery of the 
Tice under the contract, and on the 12th 
the appellants wrote to the respondents : 


“Your letter dated- llth instant to hand and 
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noted the contents, Sorry for your silence in the 
month of February in which we sold you, With- 
out prejudice to the terms of our contract we have 
transferred your letter to our seller at Moulmein, 
and assure you that we shall communicate to you 
any reply we receive therefrom.” 

On March 18, the respondents wrote to 
the appellants stating that they were not 
concerned with relations between the ap- 
pellants and their seller at Moulmein, and 
that the respondents would hold the ap- 
pellants responsible forthe completion of 
the said contract. On the next day, 
March 19, the appellants wrote to the 
respondents setting out what they stated 
to be their defence to any claim by the 
respondents for damages owing to the failure 
on the part of the appellants to deliver the 
goods : 

“You are bound to inform us when the milling 
discontinued which will enable us to take imme- 
diate action to complete your sale. As you failed 
-either to notify to us or to purchase the part of our 
saleon our account and risk at the rate then cur- 
rent, we are not responsible for any los} to you.” 

For the reasons that I have stated in my 
opinion, neither of these grounds of defence 
‘affords any answer to the plaintiffs’ claim. 
In my opinion, this is an undefended suit, 
‘and the decision at the which the learnea 
„trial Judge arrived was correct. The ap- 
, peal fails and is dismissed with costs, 
Advocate's fee, ten gold mohurs. 

Ba U, J.-J agree. 

N. . 


Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1745 of -1932 . 

ol February 6, 1935 , 
i MITTER, J. 

’ GANI MIA AND OTHERS— APPELLANTS 

i Versus: |. f l 

WAJID ALlI-—PLAINTIFE — RESPONDENT 

Muhammadan Law—Gift—Gift of land in posses- 
“sion of tenants—Documents of title placed in possession 
of donee—Effect—Gift, if valid—Landlord ‘and 
tenant—Denial of title by some tenants, in written 
statement—Whether sufficient to cause forfeiture of 
tenancy—Tenant denying landlord's  title—Whether 
can subsequently retain possession as tenant. ` 

Where the donor or his heirs did not appear in 
the suit for ejectment from the property leased 
which was the subject-matter ofthe giftand did 
not challenge the gift and the donor had placed 
the documents of title and documentary evidence in 
the: possession of the donee, put in his powers the 
means to-establish title and recover possession from 
defendants, the lessees, and had expressly asked the 
defendants to give up possession to the donee: , 

Held, that these acts amounted to such delivery of 
possession as the subject-matter of the gift was cap- 
able of and that the gift was valid. 

Where the denial of title made in a written 
statement is not by all the tenants, the statements 
made therein are not sufficient in law to cause 4 
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forfeiture of the tenancy. Birendra Kishore Manikya 
v. Bhubaneswari (1), referred to. 

A tenant who has denied his landlord's title cannot 
subsequently claim tobe his tenant and retain pos- 
session in the capacity of tenant. 

A. from appellate decree of the Sub- 
auge, First Court, Sylhet, dated April 27, 
1932. 

Mr. Priyanath Dutt, for the Appellants. 

Mr. Surajit Chandra Lahiri, for the 
Deputy Registrar. 

Judgment.—tThis appeal is directed 
against the judgment and decree passed 
by the learned Subordinate Judge, first 
Court, Sylhet, reversing the judgment and 
decree of the learned Munsif, second 
Oourt, of the same place. The plaintiff, 
who is the respondent before me and who 
is a minor, instituted the suit for ejecting 
the-defendants, on the ground that they were 
the tenants of his predecessors-in-interest 
(defendant No. 23) but had forfeited their 
tenancy. by denial of the title of the plaint- 
iffs’ predecegsor-in-interest. The plaintiff's 
case is that the lands in suit belonged to 
his grandfather (original defendant No. 13) 
who had inducted the” defendants on the 

. land as tenants in the year 1329-1915. 
In the year 1919 he, defendant No. 13, 
instituted a suit against the defendants 
for recovery of arrearsof rent, but on the 
defence taken by some of them that there 
was no relationship of landlord and tenant, 
he withdrew the said suit. 

The Record of Rights prepared under 
Chap. 10, Bengal Tenancy Act, and finally 


published in the year 1918 having 
recorded th lands as the lands 
of defendant No. 13 and defendants 


Nos, 1 to 12 as tenants under him, the said 
defendants (Nos. 1 to 12) instituted a suit 
against defendant No. 13 in tne year 1925 
(being No. 570 of 1925) alleging that the 
entry in the Record of Rights was wrong. 
In that suit they alleged that they them- 
selves were cc-owners of defendant No. 13 
and that there was no relationship of land- 
lord and tenant between them and defend- 
ant No. 13. They prayed for confirmation 
of possession as such owners. This suit was 
decreed by the first Court, but dismissed 
by the Subordinate Judge on appeal, whose 
decision was confirmed ia second appeal 
by this Court. This Court held that de- 
fendants Nos. 1 to 12 were not cc-2wners, 
but were tenants of defendant No. 13 hav- 
ing ebeen inducted on the land as such in 
the year 1322. This Court pronounced the 
judgment on June 2, 1930, and that judg- 
ment establishes the fact that defendants 
Nos. 1 to 12 were tenants of defendant 
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No. 13 as the date when the plaint in 
Suit No. 570 of 1925 was filed. : 

‘On August 8, 1930, defendant No. 13 
made a gift of the property in suit to the 
plaintiff, his son’s son, who with his father 
was then living with defendant No. 18. 
Defendant No 13 delivered over to the 
plaintifi’s father the ‘papers,’ which I take 
it, meant the documents of title and docu- 
mentary evidence to prove the title of 
defendant No, 13, and defendant No. 13 
also asked defendants Nos.1 to 12 to make 
over possession to the plaintiff. On May 19, 
1931, the suit in which the appeal arises 
was filed, defendant No. 13, who was then 
alive was served with summons but did not 
appear. Onhis death his three sons were 
substituted. They did not challenge the 
gift to the plaintiff and one of them, name- 
ly, the plaintiff's father, has supported the 
gift by his evidence. Of the defendants 
Nos. 1 to 12 only defendants Nos. 1, 6 and 
7 contest the plaintifi's claim. In paras. 9, 
15 and 16 of the written statement the 
position is still maintained by them that 
defendants Nos. 1 to 12 are owners and not 
tenants. The written statement proceeds 
on the footing not that the tenancy is still 
subsisting and has not been forfeited but 
that there was never any tenancy under 
defendant No. 13. The plaintiff's title is 
also challenged. 

Against the decrees made defendants 
Nos. 1, 5, 6 and7 have appealed to this 
Court and two points have been urged 
before me by them, namely (i) that the 
plaintiff has not acquired any title as the 
gift is invalid, no possession being deli- 
vered to him or could be delivered, as the 
property was at the date of the | gift in 
the possession of persons claiming a title 
adverse to the donor; (ii) the alleged de- 
nials of relationship of landlord and tenant 
are not sufficient in law to determine the 
tenancy. : : 

In support of the second contention if 
is said that the denial in the written state- 
ment filed in the rent suit of 1919 cannot 
in law sustain a forfeiture. There I agree 
with the contention of the appellant's Advo- 
cate, The said denial was not by all the 
tenants, and even if the denial had been 
by all the recorded tenants, as all the 
defendants whom theplaintift admits to be 
tenants had not filed the said written 
statement, the statements made therein are 
not sufficient in law to sustain a forfeiture 
of the tenancy Birendra Kishore Manikya 
v. Bhubaneswari (1), With regard to the 

(1) 15.Ind, Oas, 620; 39 0-903. 
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statements made in ithe plaint of suit 
No. 570 of 1925 it is stated that the effect 
thereof has been neutralised by the judg- 
ment and decree passed therein which held 
the defendants to be tenants. I have al- 
ready pointed out that the effect of the 
decision of the High Court was that de- 
fendants Nos. 1 to 12 were tenants at the 
date of that suit. The defendants who were 
plaintiffs in that suit persisted in the 
course of that suit and even in this suit 
in denying the relationship of landlord 
and tenant and in repudiating the title of 
defendant No. 13 I do not think that it is 
now opento them in Second Appeal to take 
a somersault, repudiate the written state- 
ment which they have filed in this suit, 
and claim that they are still tenants and 
mean to retain possession in that character. 
Such a position was taken before Garth, 
O. J. and Mitter, J. in Suthyabhama Dass e 
v. Krishna Chandra Chatterjee (2) and was 
repelled. I do not think that it is now 
open to the defendants to urge the second 
point : see also Sarbeswar Baz v, Surendra- 
bala (3). With regard to the first con- 
tention which relates tothe validity of the 
gift to the plaintiff by defendant No, 23, 
Mr. Lahiry for the respondent has con- 
tended that no delivery of possession is 
necessary and that mere declaration of 
intention on the part of defendant No. 13 
to give is sufficient. He bases his argument 
on the ground that defendant No. 13 was 
in the position of loco parentis. According 
to the Muhammadan Law of.gifts : 

“Its pillar (i.e. of a donation) isthe declaration 
of the donor (Wahib), for that constitutes the gift, 
and it is completed by the act of the owner alone, 
acceptance being required only for the purpose of 


establishing the property in the donee (Mowhoob 
Lechoo): (Baillie’s Digest, Book 8, Oh. I, p. 507).” 


Possession must be taken to establish 
the right of the donee, for the Prophet 
said that “a giftis not valid ualess pos- 
sessed: (Inayah Vol. 4, p. 24).” This 
being the express saying of the Prophet 
the requisite of delivery of possession can 
only be dispensed within the cases expressly 
recognised by Muhammadan jurists. The 
scope of the exceptions cannot be extended 
in analogous cases. Sofaras:Iam aware, 
the Muhammadan jurists make an exception 
only in the case where the donor is the 
father or guardian of the donee : Ameerun- 
nessa Khatoon v, Abedanoosa Khatoon (4) 


(2)6055;60 LR 375, 

(3) 55 Ind. Gas. 631; A I R 1920 Cal. 272. 
ody IA 87;15 BL R67; 23WR_ -208; 3 Sar. 423 
( ` 
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and Sultan Miya v. Ajibakhatoon (5), and 
then only when the subject-matter of the 
gift was in the posseesion of the donor. 
(Hamilton's Hedaya, p. 484, Edn, 2). Speak- 
ing of the gift of a father to his minor 
son, Bailie states : 

“The gift of a father to his infant child is com- 
pleted by the contract; it makes no difference 
whether the subject of the gift be in his own hands, 
or in deposit with another. But if it be in the 
hands of a usurper, or of a pledgee, or.of a tenant 
who has hired it, the gift is not lawful for want of 
possession : (Bailie’s Digest Book 8, Ch. , p 529)” 

Mr. Ameer Ali inhis Tagore Law Lee- 
tures points out that this passage which 
is taken from the Fatwa Alamgiri does 
not mean that such properties, e. g., 
properties in the possession of a usurper, 
tenant or pledgee cannot be thesubject- 
matter of a-gift, but that possession must, 
in such cases, be delivered, (Vol. I, p. 66 and 
67, Edn. 4). The delivery need not be of 
khas possession but according tothe nature 
of the gift. In fact it has been held that 
the property in the possession of tenants 
can form the subject-matter of agift, as 
also there can be a gift under the Mu- 
hammadan Law of the equity of redemption 
in respect of lands in the possession ‘of 
the usufructuary mortgagee: Mullik Ab- 
dool Guffoor v. Mulek (6) and Taraprassana 
Sen v. Shandi Bibi, (7). In such cases the 
mere declaration of intention on the part of 
the father ("I give’) would not pass title 
to his infant child, but a further act must 
be done which, having regard to the nature 
of the right sought to be given away, could 
be construed to be delivery of possession. 
For this reason and for the reason that the 
gift by defendant No. 13 to the plaintiff 
when the latter, father, and not he defendant 
No. 13, wasthe guardian it would not còn- 
fer title on the plaintiff unless possession 
was delivered. Defendant No. 13 may 
have been maintaining both the plaintiff 
and his father and living with them but 
that would not be sufficient to dispense 
with the delivery of possession. Whatever 
may have been the view before of the 
matter, this last point is now settled by the 
Judicial Committee of the Privy Council 
in the case of Musa Miya v. Kadar Buz, 
(8). In the case of Abia Khatoon v. Omar 


(5) 138 Ind. Cas. 733; A I R 1932 Cal, 497; 5901557; 
Ind. Rul, (1932) Oal. 498. 

(6) 10 O. 1112, : 

(1) 62 Ind. Uas. 48!; A IR 1922 Oal. 422; 49'O 68; 
25 OWN 761. WA 

(8) 109 Ind, Cas, 31; A I R 1928 P O 108; 55 I A 
17); 52 B-316; 26 A L J 457; 47 OLJ 517, 54 M 
L J 655; 32 O W N 733; 50 Bom, L R 768; 23,1. W 
33 (PU, 
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Ali, 132 Ind. Gas; $5 (9), cited by 
Mr. Lahhy one of the gifts in 
question was by a grandfather to his 
predeceased son’s minor son. The donor 
therefore was the legal guardian under the 
Muhammadan Law of the donees, and when 
Jack and Remfry, JJ., held that no delivery 
of possession was necessary under the 
Muhammadan Law, they were not extending 
the well recognised exception. The words 
loco parentis used in the judgment must be 
taken with the facts of that case. I accord- 
ingly overrule the broad contention of .Mr. 
Lahiry noticed above. 

I have pointed out above that property in 
the possession of a tenant, mortgagee or 
wrongdoer can be the subject-matter of a 
valid gift under the gift underthe Muham- 
madan Law. In such cases delivery of khas 
possession 18 not necessary. 
property in the possession of tenants, ask- 
ing the tenants to attorn to the donee or 
allowing the donee’s name to be registered 
in the revenue registers or the Jandlord’s 
papers, as the case may be, would be 
regarded as delivery of possession by the 
donor. In the case of Mohammad Abdul Gani 
v. Fakhar Jhan Begum (10) at 209* Sir John 
Edge observed thus: 

“In considering what is the Muhammadan Law on 
the subject of gifts inter vivos their Lordships have 
tobear inmind that when the old and admittedly 
authoritative .texts of Muhammadan Law were 
promulgated, there were not in the contemplation of 
any one any Transfer of Property Acts, any Registra- 
tion Act, any Revenue Courts to record transfer of 
possession of lauds, or any zeminduri estates, large 
or small, and that it could not have been intended to 


lay down for all time what should alone be the evid- 
ence that titles to lands had passed." 


Dealing with the text of the Durrul 
Muktear (Book on Gifts, p, 635) which lays 
down that no gift can be valid unless the 
subject of it is in the possession of the 
donor at the time where the gift ismade 
and that land in the possession of a usurper 
or of a lessee or mortgagee cannot be made 
the subject of donation as it cannot be 
given away. Garth, ©. J. in the case of Mul- 
lik Abdul Guffoor v. Muleka (6) at 1124+ 
observed : 

“But we think that this rule, which is undoubted- 
ly laid down in several works of more or less 
authority must, so far as it relates to land, have 
relation to cases where the donor professes to give 
away the.possessory interest in the land itself, and 


(9) 132 Ind. Oas. 95; 53 O L J 267; Ind. 
ga 9 nd. Rul. (1931) 


(10) 68 Ind. Cas254; AI R1922 P C 281; 491 A 
360: 48 Meo ies S ae 31M LT 21: 90Lg 

; 43 ML J 453; 24 Bom. L kR 1268; 2 
20 A L*J 994; 370 L.J1(P 0). ; 27 O W N 53;. 
- *Pdge of 491. A.—[Ed] 

t Page of 10 O.—[Ed.} ; 
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not merely a reversionary interest in it. 
an actual seisin or possession cannot be transferred, 
except by him who has it for the time being." 

The Muhammadan theory of seisin is not 
so archaic as it is considered to be, and 
when itis established that property in the 
possession of a tenant, wrong-doer or 
mortgagee can be the subject-matter of a ` 
valid gift, the Muhammadan theory of seisin 
at once furnishes an answer of what can be 
regarded as delivery of possession in res- 
pect of such property. The author of 
Majm’ aa ul-Anhar says thus: 

“And the meaning of Kabzul-kamai (complete 
seisin) with reference to movables depend upon their 
nature, and with reference to immovable. property as 
is suitable to its nature.” 

According to Dur-ul-Muktiar “to be ina 
pcsition to take possession is tantamount to 
taking possession.” Mr. Ameer Ali in his 
Tagor Law Lectures (Vol 1, pp. 113-114) 
after noticing some of the texts of the 
Muhammadan jurists notices ‘in particular . 
Kazi Khan and states that according to 
that jurist 

“ability of the donee, if adult, or of his guardian, if 
aminor, to take possession of the gift, is sufficient to 
validate the act of donation. Power to take posses- 
sion is equivalent in certain cases to actual delivery 
of possession.” 
and at p. 67 of the same volume, ventures 
ihe opinion that in the case of property in 
the possession of a trespasser. authority 
given tothe donee by the donor to sue for. 
possession is tantamount to delivery of 
possession. The same principles can be 
deduced frm the judgment of the Judicial 
Committee in the case of Kalidas Mullick 
v. Kanhayalal Pandit, (11). There the 
question arose whether the gift of a pro- 
perty, in the possession of person who was 
claiming adversely to the donor and donee, 
made before the Transfer of Property Act, 


was valid under the Hindu Law, 
The Hindu Law required delivery 
cf possession in the case of gift or 
sale. Jt was no doubt a case relating 


to Hincu Law, but the principle formulated 
in the said decision bas been applied by 
the Judicial Ccmmittee to the Muhamadan 
Law of gift Mahomed Buksh Khan v. 
Hosseini Bibi (12). In Kalidas Mullick v. 
Kanhyalal Pandit, (11). Sir Richard 
Couch pointed, out that the dispute as to 
{he validity of the gift in question was not 
between the donor and the donee, but 
between the donee and a third person in 
actual possession of the subject at the 
date of gift and at the date of the suit, 
who was claiming adversely to both the 
(11) 11 O 121; 11 I A 218; 4 Sar. 578 (P 0). 


(12) 15 O 684; 151A 8t; 5 Sar. 175; 12 Ind, Jur. 
91 (P ©). 
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donor and the donee. ‘Then at p. 232* after 


eXamining the cases he observed thus: 

“In this case the appellant (donee) is under the 
terms of the gift and according to the construction 
which their Lordships have put upon the _Ikrarnama 
(deed of gift) entitled to possession, and their Lord- 
ships see no reason why a gift or contract of sale of 
property, whether movable or immovable, ifit is not 
ofa nature which makes the giving effect to it con- 
trary to public policy, should not operate to give to 
the donee a right to obtain possession. On the 
principle contended for by the respondent, so long 
as he prevents the true owner from taking possession, 
however violenty or wrongfully, that owner cannot 
make any title to a grantee. In this case the donor has, 
in fact, done all she could and as she still desires to 
support her gift there is no queetion of compelling 
her to do more.” 


The gift was upheld and a decree for 
possession in favour of the donee was made. 
In the case before me the donor or his 
heirs did not appear in the suit and did 
not challenge the gift, the donor had placed 
the documents of title and documentary 
evidence in the possession of the donee, 
put -in his powers the means to establish 
title and recover possession from defendant 
Nos. 1 to 12 and had expressly asked the 
said defendants to give up possession to the 
donee. These acts in my judgment 
amount to such delivery of possession as the 
subject-matter of the gift was capable of, 
The plaintiff has accordingly acquired a 
litle under the donation and must succeed 
on its strength. I accordingly uphold the 
decree made by the learned Subordinate 
Judge and dismiss the appeal. As the 
costs of the minor respondent heve already 
‘been paid, there would be no further order 
for costs of this Court. 

N. Appeal dismissed 

*Page of 11 1. A—[Hd | 








SIND JUDICIAL COMMISSIONER'S 
f COURT 
Criminal Revision Application No. 211 of 
193 t 
February 18, 1935 
FERRERS, J. C. AND RUPCHAND, A. J.C. 
HUSSEINBHOY ISMAILJI— 
APPLIOANT 


Versus 


EMPEHROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 198— 
Capacity to complain—Defamation—Person defamed 
is alone competent to proceed — High Priest of com- 
munity defamed—Whether affords ground to member 
of community to complain—Penal Code (Act XLV of 
1860), s. 499. 

Everybody who attempts to file a complaint feels 
-he has some grievance, but not everybody who 
attempts to file a complaint is entitled to proceed 
with it. The capacity to complain in respect of 
certain specified offences is limited to certain persons 
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who are defined. The person defamed within the 

meaning of s. 499 Penal Oode, isa person aggrieved 

within the meaning of s. 198, Oriminal Procedure 
ode. 

Whore the person defamed is an adult and a male 
who is neither insane nor idiotic nor incapable of 
attending Court owing to sickness or other physical 
infirmity, no other person may institute a prosecution 
on his behalf. Where the person defamed, namely 
the High Priest of a community, is a male adult and 
does not come within the provisoto s. 198, Oriminal 
Procedure Uode,it isfor him to complain, and for 
nobody else whether on the strength of his written 
authority or otherwise. The mere fact that the 
feelings of the complainant have been injured in 
consequence of a defamatory statement made against 
his religious head affords him no ground under the 
law to prosecute the accused for defamation. tp. 570, 
col. 2.7 


Mr. U. B. Chandiramani, for the 
Applicant. i 

Mr. Partabrai D. Punwani, for the 
Crown. i 

Mr. Rewachand V. Thadhani, for the 
Opponent. 


Ferrers, J.C.—On August 19, 1933, an 
article appeared in the Sind Observer 
which contained these clauses : i 
“a) Every form of publicity was adopted and 
subsidised (b) All the agitation is only stage 
lightning and tin-pot thunder. (e) If enlightened 
Bohras do not carry on a counter-agitation it is 
because there are certain fearful consquences to be 
faced, excommunication and all sorts of petty and 
malicious persecution. (d) An honest and .God- 
fearing trustee having nothing to rob is only too 
happy to accept and obey the Act. It is only 
a dishonest and fraudulent trustee that is afraid of 
the Act” ; 3 
This article appears to have been 
brought to the notice of tardar Syedna 
Taher Saifuddin Saheb who is supposed 
to be the person intended. A lettet was 
written by one Shaikh Ebrahim who 
describes himself as “Secretary to His 
Holiness” Hesays that : : 
“His Holiness has been much aggrieved at the 
editorial and similarly the feelings of His Holi- 
ness’ all true followers who might have read or 
heard about the said editorial must have been 
seriously injured. I have, therefore, been com- 
manded to inform you that His Holiness has 
granted you permission to take legal steps in the 
matter asone of the aggrieved persons." 
This letter was addressed to Mr. 
Husseinbhai Esmailji, Contractor, First 
Class Honorary Magistrate. Mr. Hussein- 
bhai accordingly filed a complaint 
under s. 50u. This complaint was 
dismissed by the Oity Magistrate o 
Karachi on ‘the grottnd : É 
“) His Holiness is not exempted from appearing 
in Criminal Courts; 2 Mr. Husseinbhai who has 
made this complaint does not come within the 
meaning of Lhe words ‘some person aggrieved’ 
which ozcur in s. 193, -Criminal ‘Procedure 
Code.” : , 
On an application for 


order was confirmed by Mr, 


revision this 
Dadiba 
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Mehta, A. J. O. Application has now 
been made. to revise the order made in 
revision by a Judge of this Court. It is 
agreed that the person upon whom the 
article reflects is the Mullaji Sahib. A 
complaint made by him would not be 
obnoxious to s. 198, and if he seriously 
desires to pursue hisremedy in a Criminal 
-Oourt, it is admitted that he can do 
so still and can do so in the place where 
he ‘resides. These things being so, there 
Seems. no valid reason why any person 
other than the person defamed should 
come forward, nor do we think any such 
‘other person is competent to complain. 
The dismissal of this complaint Jeaves in 
fact whatever remedy the person defamed 
may have ever had, and as to his civil 
remedy there is nothing which in this 
place need be said, These things being 
premised, there remains the question whe- 
ther Mr. Husseinbhai who brought. the 
complaint is for the purpose of s. 198 a 
person aggrieved. Mr. Husseinbhai began 
by saying. < 

“His Holiness on account of his high spiritual 
office does not appear in Courts and is exempted 


from appearing in Courts by orders of the Qov- 
ernment,” 


It is, however, now admitted that this 
contention cannot be sustained. As the 
agent of a principal exempt from personal 
attendance Mr. Husseinbhai has no stand- 
ing in a Criminal Court nor can the 
complaint be regarded as being ‘in effect 
made by the Mullaji Saheb himself.’ 
There remains Mr. Husseinbhai’s claim to 
be ragarded as himself being ‘a person 
aggrieved.’ Now it is clear that s. 198 
was intended to have some effect, to 
exclude somebody. This it would not 
have if every one who elects to make a 
grievance of scmething said is to be 
regarded as being aggrieved. Every body 
“who attemps to file a complaint feels he 
has come grievance, but not every body 
who attempts to file a complaint is 
-entitled to proceed with it. The capacity 
to complain in respect of certain specified 
offences is limited to certain persons who 
are defined. Evidently the person defamed 
within the meaning of s. 499, Indian Pens] 
Code, is a person aggrieved within the 
meaning of s. 198, Criminal Procedure 
Code: In this case that person would be 
the Mullaji Sahib. This is clear both 
from the article itself and that Secretary’s 
letter and the complaint. The most 
injurious innnendo is conveyed by the last 
words: 
< “It is only a dishonest and fraudulent trustee 


HUSSHINBHOY ISMATIJI v. EMPEROR (SIND) 


156.1 0 


that is afraid of the Act. In that case there is 
every justification why he should be called to render 
account.” 


These words are evidently aimed at the 
Mullaji himself and no one else, It is, 
however, also evident that besides the 
person defamed, there may be other persons 
aggrieved. It may for instance amount to 
defamation to impute anything to a 
deceased person. This case, however, we 
need not here consider; the Mullaji is 
happily still living. There is also the 
proviso to s. 198, Criminal Procedure 
Code, which was inserted by an amend- 
ment in 1923. The manner in which the 
amendment came to be made deserve 
notice. In the year 1900.a. husband lodged 
a complaint against certain persons whom 
he charged with having defamed his wife 
by imputing unchastity to her, The 
Magistrate dismissed the complaint under 
8. 253 holding that the husband is not, 
within the meaning of s. 18 a person 
aggrieved. This order having been con- 
firmed by a Sessions Court, the complain- 
ant applied to the High Court of ‘Bombay in 
its extraordinary jurisdiction and obtained 
a Rule calling upon the accused to show 
cause why the order of the Sessions Judge 
should not be set aside. The Divisional 
Bench of the High Court in Chhotalal 
Lallubhai v. Nathabhai Bechar (1) was 
inclined to agree with the decision of the 
Madras High Court in Chellam Naidu v. 
Ramaswami (2) and to hold that when a 
married woman is defamed by the imputa- 
tion of unchastity her husband is a person 
aggrieved upon whose complaint the 
Magistrate may take cognizance of the 
case under s. 198. It was, however, brought 
to their notice that in an unreported 
criminal reference No. 14 of 1887, the 
Bombay High Court had committed itself 
to a contrary decision. There was, there- 
fore, a reference to the Full Bench. Sir 
Lawrence Jenkins delivering the judgment 
of the Full Bench observed : 

“Iam unable to find inthe Code auy limitation 
of the sense in which the word ‘aggrieved’ is 
used Nor is there any indication of the kind 
of grievance which may qualify a man to com- 
plain, Still I think it must be conceded that any 
fanciful or sentimental grievance would not suffice; 


it must be-what has been termed a legal grievance 
and nota stat pro ratione volantes reason.” 


The Full Bench held that the husband 
could complain. Ranade, J., dissented. 
He thought that the force of the Madras 
decision in Chellam Naidu v. Ramaswami 


(1) 25 B 151; Bom. L R 665 (F B.) 
(2) 14 M 379; 1 ML J 242, 
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(2) was considerably shaken by later deci- 
sions in civil matters. In Brahmanna v. 
Ramakrishnama (3) Muttuswami, J., said 
that there was no occasion to depart from 
the rulethat the person who is defamed 
and slandered ought to sue, and that as 
plaintiff's wife was sui juris no other person 
was permitted to sue. Ranade,J., would, 
therefore, have replied to the reference 
by saying that the fomer Bombay decision 
was correct and that the decision in Chellam 
Naidu v. Ramaswami (2) must be regarded 
as overruled by the decision in Brahmanna 
v. Ramakrishnama (3). The person 
aggrieved under s. 198, Criminal Procedure 
Code, isthe person who was defamed and 
who alone could: compound. It would 
seem that the legislature when it took into 
consideration s. 198 inclined rather to the 
opinion of Ranade, J., than to that of 
Sir Lawrence Jenkins, The amendment 
which they made was in these terms: 


“Provided that where the person aggrieved is 
a woman who, according to the customs and man- 


ners of the country, ought not to be compelled to ` 


appear in public, or where 
the age of 18 years or is an idiot or lunatic or 
is from sickness or infirmity unable to makea 
complaint, some other person may, with the leave 
of tho Court, make a complaint on his or her 
behalf.” 

The result appears to be that s. 198 
confines the freedom io complain within 
certain definite limits. These who retain 
that freedom are: 

The person defamed. 

2. Jf he be dead, his family and near relations, 
3. If that person bea woman, 

4, Or under 18 years, 
5 
6 
7 


such person is under 


eS 


. An idiot, 
, A lunatic. 
. Sick. 
8. Infirm. 


then some other person may seek the 
leave of the Court to make a complaint 
on his or her behalf. Mr. Husseinbhai 
cannot find a place for himself in ang of 
‘these categories. It is plain that he himself 
‘has noi been defamed. His name does 
not appear in the article. There is no 
suggestion that he himselfis a fraudulent 
trustee or that he had any accounts which 
require scrutiny. It may no doubt amount 
to defamation tomake an imputation con- 
cerning a collection of persons as such. 
‘The article is headed, ‘Bobras and Wakt 
‘Act’: but there is no reflection upon the 
Bohra Community as such. That Com- 
munity is not accused of fraud or mis- 
management nor is any attack made upon 
its financial position, We are of opinion 


that the order made by Dadiba Mehta, 
- -(3) 18M 260; 5 M L J-89. z 7 : 
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Additional Judicial Commissioner, was 
correct and requires no revision and we 
therefore, dismiss this application. - 

Rupchand, A. J.C.—[concur and have 
very little to add. It is argued on behalf 
of the complainant that his religious.feel- 
ings have been offended by an attack cn 
the reputation of his spiritual head, and 
that heis, therefore, “an aggrieved party” 
within the meaning of s. 198, Criminal 
Procedure Code. Reliance has been plac- 
ed onthe case of Chhotalal Lallubhai v. 
Nathabhai Bechar (1). In that case it wag 
held that a husband was “a party aggriey- 
ed” entitled to be complainant when the 
alleged offence was defamation imputing 
unchastity to his wife. The judgment of 
the Full Bench (Ranade, J., dissenting) was 
delivered by Jenkins, C.J. The learned 
Chief Justice has based his judgment on 
three grounds: The first ground is propound- 
ed thus, Sections 198 and 199 refer to offences 
which are obviously of a private character 
and put the limit on the persons by whom 
initiation of proceedings is allowed, for it 
would be eminently undesirable that any 
one should have it in his power to drag 
into a Court of Justice offences of this sort. 
As that is the mischief against which the 
two sections are intended to guard, a 
husband complaining of an imputation of 
unchaslity on his wife's part would prima 
facie come within the mischief. The 
expression ‘party aggrieved’ although not 
defined by the Code means what is termed 
a legal grievance and not a stat pro ratione 
voluntas reason, and the grievance to the 
husband in such cases is not sentimental, 
The second ground made out is that the 
expression “some person aggrieved” is not 
confined to a person whois capble cf com- . 
pounding the offence complained of under 
the meaning of s. 345, and that if that were 
so, explanation I to s. 499, Indian Penal 
Code, would become a dead letter, 


The third ground is that in Chellam 
Naidu v. Ramaswami (2) a husband wag 
held to be a person aggrieved by the 
imputation of unchastity of his wife and 
yet with that decision before them the 
framers of the Code of 1898 had not.deemed 
it necessary to amend ss.198 and 199, a 
fact, which, so far as it went, favoured the 
conclusion arrived at by the learned Chief 
Justice. Ranade, J., has demurred to al] 
these grounds. He has said that the ex: 
pression “person aggrieved” was used in 
regard (a) to complaints under Chap, 19, (b), 
the complaints of defamation, and (¢) in 
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offences against marriage. In cases of 
adultery it was expressly provided that a 
husband, or, in bis absence, some person, 
who had care of his wife, may complain. 
The person defamed was obviously not 
always the person aggrieved, and in the 
cage of a deceased person, the aggrieved 
person may be other than the person defam- 
ed, but the explanation permitted such a 
living person to complain only if the 
imputation was intended to be hurtful to 
his feelings besides being harmful to the 
deceased. 

The learned Judge has pointed out that 
the force of the decision in Chellam Naidu 
v. Ramaswami (2), was considerably 
shaken by the subsequent ruling of the 
same Oourt in Brahmanna v. Ramakrish- 
nama (3) which followed Subbatyar v. 
Kristnaiyar, (4), and by the rulings in 
Daya v. Paramsukh (5) and Luckumsey v. 
Hurbun, (6), in which suits for damages by 
a husband and father to recover damages 
for defamation of his wife and daughter 
respectively were held to be incompetent. 
With regard tothe second ground referred 
to above, the learned Judge has observed 
that it would be a serious anomaly to hold 
that though the husband may complain, 
the wife may undoits effect by compound- 
ing under s. 345, Criminal Procedure Gode. 
Since then the Code of 1893 has been 
amended and the Legislature has added a 
proviso to 8. 198 to remove these doubts and 
to provide in what cases a person other 
than the person defamed may institute 
proceedings. It reads: 

“Provided that wherethe person so aggrived isa 
woman who, according to the customs and manners 
of the country, ought not to be compelled to appear 
in public, or where such person is under the age of 
eighteen years or is an idiot or lunatic or is from 
sickness or infirmity unable to make a complaint, 


some other person may, with the leave of the Court, 
make a complaint on his or her behalf.” 


Tt appears that grounds Nos. l and 2 ad- 
vanced by the learned Chief Justice found 
no favour with the Legislature, and the 
proviso ipso facto has put an end to the 
third ground referred to above. In view 
of this proviso, it is difficult to maintain 
the dictum of Jenkins, ©. J., ‘under the 
law as at present in force. A prosecution 
by the husband or father for defamation of 
wife or daughter as the case may be, is not 
now permissible unless the conditions laid 
down by the proviso are complied with. 
Likewise where the person defamed is an 
-aduk and a male who is neither insane 

(4) 1 M 383 

(5)11 A 104; A W N 1888, 287, 

- (8) 5 B 580, 
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nor idiotic nor incapable of attending Court 
owing to sickness or other physical infirmi- 
ty, no other person may institute a pro- 
secution on his behalf. The High Priest 
isa male adult and does not come within 
the purview of the proviso. It is, therefore, 
for him to complain, and for nobody 
whether on the strength of his written 
authority or otherwise. The mere fact that 
the feelings of the complainant have been 
injured in consequence of a defamatory 
statement made against his religious head 
affords him no ground under the law to 
prosecute the accused for defamation and 
that isthe only question in issue at present. 
The order of the learned Magistrate is 


therefore perfectly correct and must 
stand. 
N. App lication dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 158 of 1923 
November 15, 1931 
RAMESAM AND STONE, JJ. 
Tan SREB MEENAKSHI MILLS, LIMITED 
— | LAINTIFF—APPELLANT 


versus 5 
CALLIANGEHE AND SONS AND oTHRES— 
DEFENDaNTS— RESPONDENTS 

Company—Managing ayents- Provision in Articles 
for immediate execution of agreement with manag- 
ing ugents—Managing agenis drawing monies from 
bank for their remuneration and preliminary 
expenses— Agreement not executed—Suit by Company 
—Liability of Bank—Articles, how far notice to 
strangers—Managing agents, whether liable to refund 
the moneys— Action for money had and received, 
nature of. h 

The Articles of Association of a Company directed 
the Directors to execute forthwith a deed of agree- 
ment of managing agency with a firm, which was 
scheduled to the Articles, The firm, purporting to 
act as managing agents, began to operate on an 
account with a Bank. They drew money from the 
Bank for paying themselves their remuneration and 
for the preliminary expenses incurred by them for 
the Company. The agreement was not in fact exe- 
cuted, and the firm subsequently resigned their 
agency. The Company sued the Bank and the firm 
for recovery ofthe monies drawn by the firm on 
the Company's account ; 


Held, (1) that though strangers to a Company have 
constructive notice of the Memorandum and Articles, 
they are entitled to assume that the provisions 
therein contained have been complied with by the 
officers of the Company and the Bank was, therefore, 
entitled to assume in this case that the agreement 
had been executed and was, therefore, not liable to 
the Company + 

(2) that the Company was not entitled to recover 


the amounts from the firm as money had and rə- 
ceived, asthe firm had drawn only such sums ag 
they would have been lawfully entitled to draw if 


the agreement had been executed. 
Money cannot be recovered back as money had 
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“and received if the circumstances are such that there 
is nothing unconscionable or improper in the defend- 
ant having retained the money, even though he 
could not have maintained an action in law for 
recovering the same from the plaintiff, 

(Nature of an action for money had 
discussed. | 

CO. A. against the decree of the Court 
of the Subordinate Judge of Madura, dated 
September 30, 1927, in O. 8. No. 80 of 1925 
(O. S. No. 78 of 1924.) 

Messrs. S. Srinivasa Iyengar and T. M. 
Ramaswami Ayyar, for the Appellant. 

The Advocate-General, S; Panchapagesa 
Sastri and K. R. Krishnaswami, for the 
Respondents. 


and received 


Judgment.—This case raises two points 
one of which is of some interest. The 
facts are not in dispute. It is unfortunate 
that the respondent who is the respondent 
to the appeal that raises the only question 
of any difficulty is not represented so that 
we have not had the advantage of an 
argument in support of the position he 
would presumably have maintained. 

The plaintiffs are a Limited Company. 
The defendants are (1) a firm, and (2) The 
Indian Bank, Limited. ` 

The firm were at all material times 
acting as managing agents of the plaintiff 
Company pursuant to an agreement. The 
terms of ihat agreement are scheduled to 
the Articles of Association and Art. 132 
provides inter alia that the firm shall be 
and are hereby appointed the agents of the 
Company for the period and upon the terms, 
provisions and conditions set out in the 
Scheduled Agreement ........ and the Board 
is hereby authorised to execute the said 
agreement on behalf of the Company. 

Article 149, provides that any prelimin- 
ary expenses: 

“and any other costs, charges or expenses which 
the Directors consider may be fairly deemed and 
treated are preliminary " 
may be placed to a separate account... ..... 
and shall be chargeable on the profits or 
capital of the Company as the Directors 
may deem expedient. 

_Article 100 appoints the first Directors 
by name. i 

Article 3 requires the Directors forthwith 
after the registration of the Oompany to 
affix the seal of the Company to the Schedul- 
ed Agreement aforesaid with power to 
agree to modification though only, in one 
event, subject to the approval of the 
statutory meeting. 

The Company was registered on July 15, 
1921, and on March 28, 1923, received the cer- 
tificate empowering it to commence business, 
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The firm resigned all connection with ‘the 
Company on or about November.7, 1921. 

Between the date of registration of the 
Company and the date of resignation of the 
firm the moneys of the Company were de- 
posited with the Indian Bank. The firm 
purporting to act as managing agents pur- 
ported to operate on that account. There 
is no question but that under the: powers 
conferred on the firm by the Scheduled - 
Agreement the firm had power so to 
operate, 

Between the said dates the firm drew 
moneys from the Bank for two purposes (1) 
to pay themselves the remuneration re- 
served by the Scheduled Agreement and 
(2) to pay on behalf of the Company prelim- 
inary expenses incurred by the firm for the 
Company. Jt is not disputed that none of 
the money drawn went into the coffers of . 
the firm except such as went by way of 
remuneration under the terms of the Sche- 
duled Agreement. 

The questions arise because in point of 
fact the Scheduled Agreement was never 
executed by the Directors. 

As a consequence the Company now 
claims (1) all the moneys the Bank has 
paid tothe firm as a consequence or the 
firm operating on the Company’s account, 
(2) from the firm all the moneys so drawn 
by the firm from the Bank. 

Counsel for the Company appellants very 
faintly argued the appeal as against the 
Bank very properly observing that if the 
Bank could not be regarded as put on 
notice of the nsed to have the Scheduled 
Agreement executed (which notice would 
impose upon the Bank the duty to ascertain 
that the agreement was executed and the 
firm thereby authorised) the case was cover- 
ed by Mahony v. Hast Holypord Mining 
Company (1). 

We are clearly of the opinion that though 
strangers to the Company have constructive 
notice of the Memorandum and Articles, 
they are entitled toassume that the provi- 
sions therein contained have been complied 
with by the officers of the company. Here 
by the Articles the Directors are directed 
forthwith to execute by affixing the seal of 
the Company to the Scheduled agreement. 
Strangers to the Company are entitled to 
assume that that direction has been carried 
out and that as a consequence, the firm were 
entitled to act as managing agents with 
the powers conferred by the Scheduled 
Agreement. es 


(4) (1888) 7 Eng. & Ir. Rep, 869; 33 L T 383. 
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The appeal as against the Bank accord- 
ingly clearly fails. 

The- appeal as against the firm raises 
points of more difficulty. 

[t should be noted thatif the firm can be 
regarded as impliedly employed as manag- 
ing agente, there is no question but that 
they have acted quite properly. There is, 
therefore’ no suggestion that they are to ‘be 
made liable for any dereliction of duty or 
because being in a fiduciary capacity they 
have betrayed their trust. All the moneys 
have been expended in ways that would 
be perfectly proper had the scheduled ccn- 
tract been sealed. In that event the firm 
would have been managing agents entitled 
to draw Rs. 1,000 a month (the amount they 
actually drew) and empowered to incur 
and pay the expenses they actually incur- 
red and paid. 

The cases cited by the appellant proceed 
along the following well-known lines: 

(1) Prior to incorporation, a Company does 
not exist. Accordingly no contract can be 
made by it or forit. It cannot be in the 
position of principal and accordingly on 
incorporation it cannot ratify such an agree- 
ment. This position has been established 
law since Kellner v. Baxter (2). According- 
ly no action lies for breach of such a con- 
tract. In re Northumberland Avenue 
Hotel Co. (3), Bagot Pneumatic Tyre Co, v. 
Clipper Pneumatic Tyre Co. (4), Melhado 
v. Porto Alegre Ry. Co. (5). 

(2) After incorporation but prior to 
the certificate empowering it to commence 
business a company has.no power to do 
business, contracts made by it are, there- 
fore, provisional and not binding upon it 
unless and until the Company is entitled to 
commence business. See In re Otto Elec- 
trical Manufacturing Co. (6). 

3) The Articles of Association do not 
constitute a contract as between the Com- 
pany and third parties other than share- 
holders as such or officials of the Company, 
e.g., Directors. Consequently, the firm can- 
not enforce those clauses in the Articles 
which provide for the execution of the 
Scheduled Agreement, Ebey v. Positive Life 
Assurance Co. (7) and Browne v. Lak 
Trinidad (8). 


(2) 20 P Oox 174; 36 LJOP 94; 15 LT 313; 15 
WR 278 


(3) (1872) 33 Oh. D 16; 5£ LT 777. 
(4) (1901) 1 Oh. 196. 
15) LE 9 C P 503. 
(6) 11906) 2 Oh. 330; 75 L J Oh 682;45 L T 141: 
54 W R 60l; 13 Manson 301; 22 T L R 678. 
(7) (1800) 1 Ex. D 20at p.88. . 
in) (1852) 37 Ch.D4 at pp 13, 14. 
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It is not proposed to examine the aboye 
propositions to see whether they precisely 
express the law or whether they should be 
in more guarded language because without 
deciding anything we assume in favour of 
the appellant that as stated they are 
correct. We also assume without de- 
ciding anything, thatthe firm here could 
not have successfully sued the Company 
for the expenses they had paid; In re 
National Motor Mail Coach Co. (9) or for 
their remuneration as managing agents. 
Inre English and Colonial Procedure Co. 
10), 
| That, however, does not dispose of this 
appeal. The firm is not suing the Com- 
pany. The Company is suing the firm and 
the action must be for money had. and 
received. As Lord Mansfield observed in 
Moses v. Macferlan (11) a case which has 
been overruled but which has been cited 
with approval so far as the except we 
now useis concerned. This kind of equit- 
able action, to recover back money, which 
ought not in justice to be kept, is very 
beneficial and, therefore, much encourag- 
ed, It liesonly for money which, ex quo 
aequo et bono, the defendant ought to re- 
fund. It does not lie for money paid by 
the plaintiff, which is claimed of him as 
payable in point of honour and honesty, 
although it could not have been recover- 
ed from him by any course of law, asin 
payment of a debt barred by the Statute 
of limitations, or contracted during his 
infancy or to the extent of principal and 
legal interest upon an usurious contract, 
or for money fairly lost at play; because 
in allthese cases the defendant may 
retain it with a safe conscience, though, 
by positive law, he was barred from re- 
covering. 

Although Lord Mansfield calls it an eqitu- 
able action it is, in truth, an action which 
is derived from the old action for debt. 
It is one of the actions on the case and for 
itto lie there must be circumstances 
which raise an express, or implied contract 
to pay or what-has been described as a fic- 
titious contract to pay. That is, in the last 
event the circumstances must be such that 
by the fiction of a contract the law will 
ee the obligationto pay an imaginary 
debt. 

How entirely the astion is dependent 
upon this contraciual foundation (though 


(9) (1903) 2 Oh. 515: 77 L J Oh, 790. 
(10) (1998) 2 Oh. 435; 75 LJ Ob. 831; 95L T 580; 


TL R 669. 
(11) (1802) 2 Bur. 1005; 97 E R 676. 
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the contiaét be only a legal fiction’ can be 
seen by perusing Sinclair v. Brougham (12). 
There it was held that money paid by 
depositors to a building society pursuant to 
an agreement ultravires the Company 
could not be recovered back by an action for 
money had and received (though a tracing 
action lay} because an ultra vires contract 
isnulland void. There is in sucha case 
no contract express, implied or fictitious. 
Therefore, the basis of ithe action for 
money had and received did not, in such 
a cage exist. 

Now although this aspect of the present 
case was only glanced at in the argument 
before us it was sought to meet the obser- 
vation that no action for money had and 
received lay in the cireumstances here 
present by the case of In re Bodegar Co. 
Ltd., (18). 

That case must be considered. There 
the articles provided that on the happen- 
ing of a certain event a director shall 
vacate office. The event having occurred 
the office was ipso facto vacated and the 
Board had no powerto ecendone or waive, 
One such event was entering into a con- 
tract with the Company. W a director 
entered into asecret contract with the 
Company. That contract commenced in 
December andendedin June. Thereafter 
he continued to draw his remuneration as 
director. At ihe general meeling in July 
he retiredin the ordinary way and was 
re-elected, That happened on two succes- 
sive years. Then the secret contract was 
discovered. Then W ceased to act. 
Then W sought to sell his shares. The 
Company claimed the remuneration back 
anda lien for remuneration paid under a 
mistake of fact for the two years. It was 
held that for the period between ihe 
making ofthe secret contract and the 
termination of the secret contract W, was 
not entitled to remuneration asa director, 
on the footing of quantum meruit or 
otherwise, and that forthe fees paid during 
that period the Company were entitled to 
recover them back and had a lien on his 
shares. 

In that case at page 286* Farwell, J., 
observes as follows: 

“Lord Mansfield, speaking of the action for 
money had and received in Moses v. Macferian (11) 
says. ‘It lies for money paid by mistake; or 
upon a consideraticn which happens to fail.’; 

(12) (1914) A O 398; 83 L J Ch. 465; 111L Tl 
58 SJ 302; 30 T L R 315. 

(13) (1904) 1 Ch. 276; 73 L J Ch. 198; 89 L T 694; 
52 W R 249: 11 Manson 95. 


“Page of (1¥04)1 Ch, [Ed] 
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The mistake on which you can recover must as 
Bramwell. B. puts it in Acten v. Short (14) be a 
mistake ‘asto a fact which, if true, would maks 
the person liable to pay the money; not 
where, if true,it would merely make it desirable 
that he sheuld pay the money.” 

That I apprehend means this. If you 
are Claiming to have money repaid on the 
ground of mistake, you must show the mis- 
take is one which led you tosuppose you 
were legally liable to pay. The same pro- 
position is really involved in the second 
head, total failure of consideration. 

As Farwell, J., founded this part of the 
judgment on Lord Mansfield, we feel 
justified in placing greater reliance upon 
Lord Mansfield and his-observations which 
discharge the view that money can be 
recovered back simply because the person 
paying, paid without there being any legal 
liability to pay. 

It is not, however, necessary to disagree 
with In re Bodega Co. (13) on this point 
because here there was no mislake. In 
that case everybody thought the director 
was a director except the director, who 
must have known that, having entered 
intoa secret contract with the Company 
he was not a director. Here everybody 
connected with the Company (i. e., the 
men whose knowledge could beimputed to 
the Company) knew that the firm was,not 
the managing agent under any express 
contract, knew that the firm was acting 
as managing agents knew that the money 
was with the Bank and was being operated 
upon by the firm, knew that expenses. were 
being incurred and being paid by the firm 
with the money of the Company. It may 
be said this knowledge is. not proved 
(though we think it must be imputed), It 
is not a question whether it is proved or 
whether the knowledge existed. The ques- 
tion is, ‘was the only fact that could be 
known something quite different so that the 
Company, through its officers, wes mis- 
taken as to the true position. There is 
no such evidence. Obviously. the direc- 
tors could not be mistaken about the 
fact that the Scheduled Agreement was 
not sealed. They must have known that it 
was not for they were the officers charged 
with the duty of executing it. 

Accordingly, in our opinion, . this case 
does not fall within In re Bodega Com- 
pany's-case (13) even if that case on this 
point was rightly decided. This case falls 
within. the. group -of instances mentioned 
by Lord Mansfield where money- has been 
paid to.a person A by B in circumstan- 


(14) LH & N 210at p. 215. 
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ces such that A by action could have re- 
covered the money from B but such that 
there is nothing unconscionable or improper 
in A having been in fact paid, retaining 
the money. 

It foliows thatthe appeal must be dis- 
missed against both respondents. As the first 
respondent Messrs. Callianjee and Sons, 
the firm aforesaid, are ex parte, there will 

- be, so far as they- are concerned, no 
order as to cosis. The second respondents, 
The Indian Bank, Limited, are entitled to 
their costs, 

A. l Appeal dismissed. 





RANGOON HIGH COURT 
Criminal Revision No. 114-B of 1935 
March 13, 1935 
MACKNEY, J. 

MAUNG HLA MAUNG— APPLICANT 
Versus 
EMPEROR— Opposite Party 

Rangoon Police Act (IV of 1899), ss. 6, 7, 10, 11, 

19—Effect of—Sub-Inspector alleged to hare commit- 
ted offence whilst acting or purporling to act in 
discharge of his official duty—Sanction for prosecu- 
tion—Necessity of—Criminal Procedure Code (Act V 
of 1898), s 197. 

The effect of ss.6, 7,10, 11 and 19 of the Rangoon 
Police Act is that the Local Government is the 
‘authority empowered to appoint or supersede a 
Police functionary, but that it may delegate its 
powers to the Commissioner of Police, who shall 
‘exercise them in accordance with rules sanctioned 
by the Local Government. 

Consequently, where it is alleged that a Sub- 
‘Inspector of the Rangoon Police force committed an 
offence whilst acting or purpcrting to act in the dis- 

' ‘charge of hisofficial- duty, s. 197, Criminal Procedure 

Oode, applies and sanction of the Local Government 
-is required for prosecuting him. Kyaw Htinv. Ah 
Yoo (1), applied. 

Cr. R. from an order of the Sessions Judge, 
Hanthawaddy, dated January 25, 1935. 

Messrs Maung Ni and Ba So, for the Ap- 
plicant. | 

Order.—The applicant, Maung Hla 
Maung, is a Sub-Inspector of Police in 
the Rangoon Police Force. One Ma Hla 
Yin has lodged against him in the Court 
of the Third Additional Magistrate, Ran- 
goon, a complaint under ss. 323, 342, 357, 
354 and 114, Indian Penal Code. She 
charges him with having followed her 
into her flat, assaulted her and 
dragged her to the Police Station, 
where he wrongfully confined her. The 
Third Additional Magistrate on the strength 
of the decision in Kyaw Htin v. Ah Yoo (1), 
held that the applicant could not be so 
(1) 152 Ind. Cas, 366;A IR 1934 Rang. 238; (1934) 
os Cas. 1039; 12 R 530; 7 R Rang. 149; 36 Or. L J 
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prosecuted withont the sanction cf the 
Local Government inasmuch as s. 197, 


Criminal Procedure Code, applies. S. 197, 
Criminal Piceedure Code reads: 

ANG when eny public servant who is not 
Temovable from his office save by or with the 
sanction of a Local Government or some higher 
authority, is accused of any offence alleged to 
have been committed by him while acting or 
purporting to act in the discharge of his official 
duty, no Court shall take cognizance of such 
offence except with the previous sanction of the 
Local Government ” 

Now it is clear that the offence which 
the applicant is allegedto have commit- 
ted was committed by him whilst acting 
or purporting to act in the discharge of 
his official duty. Ma Hla Yin was, in 
fact, prosecuted under s. 4 (b), Suppres- 
sion of Brothels Act, before a Bench of 
Honorery Magistrates of Rangoon, although 
she was acquitted. The Magistrate having 
therefore, discharged the applicant, the 
learned ` Sessions Judge of the Hantha- 
waddy Division has now recommended 
that the order of discharge’ shou]d be set 
aside and the Magistrate directed to 
proceed with the case and decide it ac- 
cording to. law. The learned Sessions 
Judge points out that the case cite] above: 
Kyaw Htin v. Ah Yoo (1) related to a Sub- 
Inspector of Excise whereas the applicant 
is a Sub-Inspector of Police appointed 
under the Rangoon Police Act of 1899. 
-Under s. 11 of that Act Police Officers are 
‘appointed by the Commissioner of Police. 
The learned Sessions Judge further states 
that-he has been informed that no rules 


-have been made by the Local Government 


under s. 19, which require the sanction 


-of the Local Government for the removal 


of a Sub-Inspector. He, therefore, held 
that the provisions of s. 197 (1), Criminal 
Procedure Code, did not apply to the case, 
On referring to the Rangoon Police Act, 
1899, as amended to date, I find that e. ù 
reads: 

“The superintendence of the Police in Rangan 
Town shall vest in, and... shall be exercised by the 
Local Government; and except as authorized uncer 
the provisons of this Act, no person, officer or 
Court shall be empowered by the Locsl Govern- 
ment to appoint supersede or control and Police 
functionary.” 

Section 7 reads: 

“The Local Government shall appoint a Com- 
missioner of Police for Rangoon Town, and in him 
shall be vested the administration of the Police of 
that town subject to the direct control of the Local 
Government.” 

Section 10 reads: 

“The Police force shall be under the exclusive 
direction and control of the Commissioner of 
Police, whe may from time to time, with the 
previous sanction of the _Local Goverament, frame 


1935 
rules for the Government of the force and the regula- 
tion of its duties.” 

Section 11 reads : 

- “All Police Officers, other than those mentioned 
in s.7 shall, ‘subject to such rules as the Local 
Government shall from time to time sanction. be 
appointed by the Commissioner of Police... .. m 

Section 19 reads: 

“The Local Government may make rules for the 
dismissal, suspension, reduction or punishment of 
any Police Officer appointed under s. 114, who may 
be remiss or negligent in the discharge of his duty 
or unfit for the same.” 

It seems to me ihat the effect of these 
sections of the Act, is that the Local 
Government is the authority empowered 
to appoint or supersede a Police functionary, 
but that it may delegate its powers to 
the Commissioner of Police, who shall 
exercise them in accordance with rules 
sanctioned by the Local Government. 

Under s. 19 ofthe Act, the Governor-in- 
Council was pleased to make certain 
disciplinary rules for Police Officers ap- 
pointed under s. 11 of the said Act. These 
tules are published in Police Depart- 
ment Notification No. 57, dated March 26, 
1929, and published inthe Burma Gazette, 
Part 1, March 30, 1929, p. 251. Rule 1 sets 
out the punishments which can be awarded 
to Police Officers who may be remiss or 
negligent in the discharge ‘of their duties 
or unfit for the same, ard the punish- 
ments include removal and dismissal. Rule 2 
specifies the Officers entitled to award 
punishments to Officers of different ranks. 
In the case of Sub-Inspectors of Police, 
the ‘‘authority to whom the Local Govern- 
ment has delegated powers of punishment,” 
(this is the‘ heading of col, 2 of the table 
appended to r. 2), is the “Superintendent 
of Police, Deputy Commissioner of Police, 
Assistant Commissioner of Police or the 
Commissioner of Police.” The powers 
delegated are those set out in r. 1. 

In these circumstances it appears to me 
that the decision in Kyaw Htin v. Ah Yoo 
(1), does apply to the present case. I do 
not agree with the opinion expressed by 
the learned Sessions Judge. In my opinion 
the order of the Third Additional Magis- 
trate of Rangoon was correct. The order 
passed by the learned Sesssions Judge, 
Hanthawaddy, is, therefore, set aside, and 
the order of discharge passed by the Third 


Additional Magistrate, Rangoon, shall 
stand. 
N. Order set aside. 
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PATNA HIGH COURT 
Civil Appeal No. 188 of 1933 
July 10, 1934 
MUHAMMAD Noor AND Lousy, JJ. 
BABU LAL SAO 4ND oTHERS—DEFENDANTS 
—APPELLANTS 
Versus 
SHEORATAN MAHTON 4ND OTHERS— 
PLAINTIFFS AND DaFENDANTs— 
RESPONDENTS 

Bengal Estates Partition Act (V of 1897), ss. 26, 
27—Object of—Decree ignoring partition but not 
disturbing it, whether null and void—Suit for declara- 
tion of title to certain share—Partition by Collector 
of parent estate, into six estates- Execution and 
obtaining possession of shares decreed—Collector 
refusing to record plaintiff's name—Fresh suit for 
distribution of decreet share to newly formed estates— 
Suit, if barred either by s. 27 or Civil Procedure Code 
(Act V of 1908), s. 1l, or O. IZ, r. 2. 

The object of ss. 26 and 27, Bengal Estates Partition 
Act, isto avoid any conflict between the decision of 
the Civil Court and the order of the Collector passed 
in partition. Cases may be conceived in which 
decrees passed by the Civil Courts in disregard of 
the partition may be difficult to execute as they 
stand or may create confusion ; for instance, suppos- 
ing if a man sues another for recovery of a plot of 
land situated in an estate. By the time a decreeis 
passed that particular plot has been allotted by 
the Oollectorate partition, not to the defendant of 
the suit but toa third party. In such a case the 
decree cannot be executed against that particular 
plot. Itis therefore provided that the Court at the 
time of passing the decree must recognize the fact of 
partition and pass the decree in such a way that the 
decree may be applicable to conditions after parti- 
tion. Butitcannot be laid down as a general pro- 
position, thata decree which only ignores the 
partition but does not disturb it, is null and void. 
Ravaneshwar Prasad Singh v, Baijnath Goenka (1), 
relied on. [p. 577, col. 1.} cow na 

The plaintiffs transferred some of their shares to ` 
the defendants. These defendants however got their 
names recorded in respect of the entire share of the 
plaintiffs, namely,6 annas 18 gandas and odd, The 
plaintiffs’ case was that inspite of the transfer they 
still had left to them 2 annas odd share inthe 
estate. As the defendant transferees got their names 
recorded in respect of the entire share which the 
plaintiffs held, the plaintiffs instituted a suit for 
declaration of their title to and confirmation or 
recovery of possession of the 2 annas odd share, 
In the meantime the estate tauzi was declared under 
partition by the Collectorate and, by the time the 
decree was passed in the suit and confirmed on 
appealthe estate had already been partitioned and 
six estates were formed out of the parent estate. The 
plaintiff, however, took out execution of the decree 
and got possession of the share decreed to them. 
When the plaintiffs went to the Oollectorate to have 
their names recorded in respect of 2 annas odd share, 
for which they had obtained the decree, the Revenus 
Authorities refused to do soas the share decreed 
was a share extending over theentire estate but 
had then become a share of different denominations 
in the six estates which had been formed by the 
Collectorate partition. The plaintiffs then instituted 
the present suit fora distribution ofthe decreed 
share to the various newly-formed estates ; i 


Held, that the plaintiffs not being able tọ get their 
names ordered for the share of which they got a 
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: ‘mination of specific shares in the six different estates. 
The cause of action accrued to them when the want 
of specification prevented them from getting their 
names registered in the Coliectorate. The suit was 
not barred by reason of res judicata or O.Il,r. 2, 
Civil Procedure Code. The specification of shares 
in different estates was not the subject matter of the 
previous suit nor was there any omission to sue on 
the same cause of aclion, Simply because the decree 
in the previous suit had been drawn upina formin 
which it ought not to-have been drawn up, the 
plaintiffs right could not be taken away. Section-27 
of the Bengal. Estates Partition Act did not take 
away the plaintifsright of getting the share specified 
later on if it was not specified inthe previous suit. 
Kishan Roy v. Jawahir Singh (2), relied on. [p. 577, 
col. 2.) 
. Mr. Sarjoo Proshad, for the Appellants. 
Messrs. B.C. Sinha and Sambhu Barm- 


eshwar Prasad, for the Respondents. 


Muhammad Noor, J.—This is an appeal 
against an order of a Subordinate Judge 
of Patna, remanding for trial on merits 
a suit which had been dismissed on a 
preliminary point by the trial Court. 
The facts are these. The plaintiffs had 
six annas odd share in village Fatehpuri 
Keora, tauzi No, 1006, which they held 
jointly with other co-sharers of the estate. 
: The estate had‘ about 70 bighas of land 
which was in. khas possession ot the pro- 
prietors and out of this about 23 bighas is 
said to have been in separate possession 
of the plaintiffs. The plaintiffs transferred 
some of their shares to the defendants 
- Nos, 1 to 22. These defendants, however, got 


their names recorded in respect of the entire, 
share of the plaintiffs, namely, 6 annas 18 


gandas and odd. The plaintiff's case was 
that inspite of thetransfer they still had 
left to them 2 annas 10 bourts and 2 pha- 
uries share in the estate. As the defendant 
transferees got their names recorded in 
respect of the entire share'which the plain- 
tiffs held, the plaintiffs had to institute a 
suit for declaration of their title to and 


confirmation or recovery of possession of- 


the 2 annas odd share (suit No. 680 of 1922). 
In the. meantime the estate (tauzi No. 1006) 
was declared under partition by the Col- 
lectorate and, by the time the decree was 
passed in the-suit on April 17, 1825, and 
confirmed on appeal on August 3, 1925, the 
estate had already been partitioned and 
six, estates were formed out of the parent 
estate. The plaintiffs, however, took out 
execution of the decree and got possession 
of the share decreed to, them. When; the 


plaisttifis went to the Collectorate to have’ 
their names recorded: in respect of 2 annas’ 
odd.share, for which they had-obtained the, 
decree, the revenùe authorities refused to. 
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_+'*» „decree, had a good cause of action to sue for a deter- 
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do so as the share décreed was a share 
extending over the entire estate but Had 
then become a share of different denomina- 
tions in the six estates which had’ been 
formed by the Collectorate partition. The 
plaintiffs then instituted the present suit 
for a distribution of the decreed share to 
the various newly formed estates. They, 
were met by the defence that the suit did, 
not lie, because it was for the same relief 
as they had sought in the earlier suit. The 
trial Court dismissed the suit, holding that 
the decree, which the plaintiffs obtained 
was in contravention ofs. 27 of the Estates 
Partition Act inasmuch as it was not so 
framed as to apply to the state of affairs 
as they came to exist after the partition; 
and that whatever remedy plaintiffs. had, 
it was not by a fresh suit. i 
The plaintiffs appealed, and the learned 
Subordinate Judge held that the decree 
of plaintiffs being in coniravention of s. 27 ` 
of the Estates Partiton Act, was null and 
void and, therefore, the plaintiffs were 
entitled to bring the present suit. Accord- 
ingly, he remanded the case for its trial 
on the merits. The defendants have ap- 
pealed against this order of remand. Mr. 
Sarju Prasad, who appears on behalf of. 
the appellants, has taken a position which 
is not very easy to appreciate. On the one, 
hand he attacks the finding of the lower 
Appellate Court that the decree, which the 
plaintiffs obtained is null and void, and on- 
the other hand he characterizes the decree 
as defective and of no value. The position. 
he has taken is the one, which was taken, 
by the trial Court, that the decree of the’ 
plaintiffs was a defective decree and, there-' 
fore, the plaintiffs’ remedy, according to 
the learned Advocate, was to have it amend+ 
ed by the Court which passed’ it, or to 
get an order of review; but that a separate 
suit was not maintainable. . 
In my opinion the views laken by both; 
the Courts below are wrong, though the- 
order passed bythe learned Subordinate: 
Judge that the suit was maintainable is; 
correct. The learned Subordinate Judge. 
has referred to three sections of the. Estates., 
Partition Act. Section 25 has got no, 
epplication. It only says that a suit insti: 
tuted after four months of the declaration, ofi 
partition under s. 29 will not stay the parti-- 
tion. No stay was granted in the previous” 
suit instituted by’ the plaintiffs. Section 26 
has again no application, because it refers 
to a decree passed before the partition ig 
completed. The only section which has any 
application is e. 27 which refers to a decree 
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passed after partition proceedings have 
been completed. That section runs thus: 

_ , “Every decree affecting a parent estate made by 

` & Oivil Court after the date specified in the notice 
served under 5. 94, in a suit which was instituted 
as mentioned in 8. 25-(d), shall be made in recogni- 
tion of the partition proceedings, and (b) shall be 
framéd so as to give effect to the division of the 
Parent estate into separate estates which has been 


E 


ordered by the Collector, and so as not to disturb 
such division.” g 
No doubt, it must be conceded that the 
decree has been framed on the footing that 
the estate was joint. It does not however 
In any way disturb the partition. The 
only thing needed in the decree was the 
distribution of 2 annas odd over the six 
newly formed estates. The question for 
consideration is what is the effect of such 
a decree. The object of ss. 26 and 27 is 
obviously to avoid any conflict between the 
decision of the Civil Court and the order 
of the Collector passed in partition. There 
- 18 no conflict in this case. Cases may .be 
conceived in which decrees passed by the 
Civil Courts in disregard of the partition 
may -be difficult to execute as they stand 
or may create confusion: for instance, sup- 
posing if a man sues another for recovery 
of a plot of land situated in an estate. By 
the time-a decree is passed, that particular 
plot has been allotted by the Collectorate 
partition, not to the defendant of the suit, 
but to a third party. It is obvious that in 
-such a case the decree cannot be executed 
against that particular plot. It is therefore 
provided that the Court at the time of pas- 
sing the decree must recognize the. fact of 
Partition and pass the decree in'such a.way 
that the decree may be applicable to con- 
ditions after partition. -But it cannot .be 
‘laid .down as a general proposition, as the 
learned Subordinate Judge has done, that 
.& decree which only ignores the partition 
but does not disturb it is null and void. 
However, it is needless to discuss this 
matter further, as we are notat a stage 
when the plaintiffs are sezking execution 
of a decree which was for a share extend- 
ing- over the whole estate by getting 
possession over different shares situated 
in six different estates, Even in such a 
case it would have been the duty of. the 
Executing Court to execute it ag»inst tha 
newly formed estates after ascertaining the 
proportionate share in eachofthem. [his 
was laid duwa in Ravaneshwar Pras.d 
Singh v. Baijnath Goenka (1). There the 
plaintiffs brought a suit for setting aside 
a revenue sale and recovery of ‘posséssion. 
(1) 40 Ind. Cas, 598; ATR 1917 Pat, 233; 2P Ld 
406; LP LWT, (oot. eS, 
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of some property. Thesuit was decre- 
ed by the Subordinate Judge;. dis- 
missed by the High Court and ultimately 
decreed by the Privy Council. In the 
meantime, the estate was partitioned and 
the decree passed. was not applicable to 
the estate as formed after partition, This 
Court held that the-executing Court should 
execute the decree with reference to the 
estates or interests substituted by the par- 
tition of the shares originally claimed in - 
the suit. We are, however, at a stage 
when the plaintiffs have come to ask, “by 
a separate suit, for a determination that 
the share extending .over the whole estate 
is now represented by. :specific shares:in 
six different estates. They remained con-— 
tented in the execution proceedings by 
getting a joint possession ‘of the parent 
estate. The question is whether this suit 
is barred. The plaintiffs not being able to 
get their names recorded for the share of 
which they got a decree, have, in my opin- 
ion, a good cause of action to sue for a 
determination of specific shares in the six 
different estates. Paragraph 12 ‘of the 


plaint states: ; 
“Although, before the aforesaid, batwaras, the plain- 
tiffs got possession through the Court over 2 annas - 
10 bouris and 2 `‘phauris share in previous tauzi 
No. 1006 over all the takhtas of the principal defen- 
dants who are. liable, and the plaintiffs are in pos- 
session thereof; yet it has become necessary; to file 


“this suit for apportionment and “specifications ofthe 


shares iù each of the‘tauzis formed by partition; for 

urposes’ of registration of their names in the Land 
Registration Department.” yk i Sig poe rte 

The simple object .of the suit is the 
‘distribution of the decreed share fo the 
six estates and this cause of action accrued 
tothem when the want of specification pre- 
vented them from getting their names regis- 
ered in the Collectorate. , I see. absolutely 
nothing in law which prevents the plaintiffs 
from getting this relief in spite of the pre« 
vious suit. The learned’ Advocate has cone 
tended that the suit is barred both by 
reason of res judicata and O. II, r. 2, In 
my opinion, it is neither res judicatz nor 
the Order and the rule referred to have got 
any application. The specification ` of 
shares in different estates was not the 
subject-matter of the previous suit nor was 
there any omission to sué on the same 


‘cause of action. „Simply because the decree 


in the previous suit has been drawn up in 
‘a form in which it ought not to have'been 


drawn up, the plaintiff's right, cannot #bé 


taken away. The case of Kishen Roy. 
Jawahir Singh. (2). was, exactly like” the 
present one. There the plaintif- obtained 

(2) 2 O 260. el ee ps 
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& decree for a share extending over the 
entire estate’ Inthe meantime the estate 
was partitioned, and the present estate was 
held. severally by the ‘defendants. He 


brought a second ‘suit for specification of - 


the share in those separate estates. The 
suit was held to be good. No doubt, this 
was prior to the passing of the Estates 
Partition Act of 1897. But Iam clearly of 
opinion thats. 27 of the Act does not take 
away the. plaintiff's right of geting the 
share specified later on if it was not specifi- 
ed in the previous suit. 

I think -the learned Subordinate Judge 
though he was wrong in holding the pre- 
vious decree to be null and void, was per- 


“wx fectly right in remanding the case 


“. The appeal is dismissed with costs. 
Luby,- J.—I agree. : 
D. Appeal dismissed. 


te 


—— 


RANGOON HIGH’GOURT 
First Civil Appeal No. 69 of 1934 
eS ‘February 13,1935 
-_. Pass, C. J, AND Ba U, J. 
FURHA KHOTOON ARON— 
APPELLANT x 
T _ versus : 
E. SADKA AND 0OTHERS— RESPONDENTS. 
Trusts Act (II of 1882), s. 23~—Marriage settle- 
ment by way of trust—Object of—Tristee, when 
-absolved from ' liability under s. 23—Concurrence 
“or acquiescence in breach—Onus of proof is on trustee. 
, The object of a marriage settlement by way of 
truet “is to` protect the beneficiary against herself ; 
‘and merely because the beneficiary happens to know 
‘that the trust fund or any part thereof is to be 
- invested in .a particular manner and consents 
- thereto, the trustees are not absolved from liability 
_ under 8. 23, Trusts Act, unlessshe concurred or 
acquiesced in the breach with full knowledge of 
ithe facts of the case and of her rights as against 
- the trustees. 
_ The onus is cn the trustees, as soon'as it is 
established that a breach of trust has been 
‘committed, to satisfy. the Court that the plaintiff 
concurred or acquiesced in the breach of trust 
with full knowledge of the facts of the case and 
of her rights as against the trustees. [p. 5€0, col. 2.) 
. F.C. A. against the decree of the High 
‘Court, dated February 13, 1934. : 
Mr. P. K. Basu, for the Appellant. 
Mr. Jeejeebhoy, for the Respondents. 
_ Page, C. J.—This appeal is allowed. 
But for the fact that the learned trial Judge 
found in favour of the respondents I 
, Should have thought that this case disclosed 
as clear abreach of trust for which the 
trustees were responsible as could well 
be imagined. Section 23, so far as material 
runs as follows: 
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within a short time after 
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“Where the trustee commits a breach of trust 
he is liableto make good the loss, which the 
trust property or the beneficiary has thereby sus- 
tained unless the beneficiary has by fraud induced 
the trusteeto commit the breach, or the bene- 
ficiary, being competent to contract, has himself, 
without coercion or undue influence. having been 
brought to bear on him, concurred in the breach, 
or subsequently acquiesced therein, with full 
knowledge of the case of his rightaas against 
the trustee.” f , 

That a breach of trust was committed is 
not disputed, the sole question that falls 
to be determined being whether the appellant 
concurred in the breach or subsequently ac- 


` quiesced therein wilh full knowledge of the 


facts of the case and of her rights as against 


the trustee. The appellant was married 


in March 1906, and under her marriage 
settlement she received from her father a 
sum of Rs. 8,000 which was handed over to 
the trustees of the settlement to 

“invest the said sum of Rs 8,000 either on pur- 
chase or mortgage of immovable property in the 
town of Rangoon or with Chetties on their. fur- 


-nishing such security as to the trustees seem ade- 


quate and reasonable with power for the trustees 
from time to time at their discretion to vary the said 
jnvestments into or for others of the same or 
a like nature.” s 
Under the settlement the appellant was 
to receive the income of the trust property 
for her life, whith remainder . for her 
children. The appellants husband died 
the marriage. 


The trust funds were invested by ‘the 


‘trustees under the settlement in a loan to 


a certain Chettyar. On July 7, 1925, 8. 


.§. Sadka and A.J. Coben were appointed 
trustees.. The new trustees received 


re- 
payment of the trust fund from the Chet- 


tyar, and in September 1925 invested it 


in the following manner: 
“AJ. Cohen was the chairman of the trustees 


‘of the Jewish Synagogue, Rangoon; and in addition 


to beinga trustee of the marriage settlement of 
the appellant and of the marriage settlement of 
her sister, it appears from the admission of A.J, 
Cohen himself that he was indebted to one U Tun 
Lwin in a sum of Rs, 18,000. U Tun Lwin was 
apxious to obtain a loan for Rs. 50,000. With 
the assistance of a relative of the appellant and 
her sister, Moses by name, A. J. Cohen managed 
to procure for U Tun Lwin a loan of Rs, 48,000, 
This sum of Rs. 48,000 was madeup of Rs. 30,00 
belongingto the Synagogue, Rs. 10,000, the 
‘marriage fund of the appellant's sister and Rs, 8,000 
the sum in dispute inthe present suit.” 


I cannot help thinking that if A. J. 
Cohen had not been indebted in a large 
sum to U Tun Lwin, the trustees of the 
‘appellant’s settlement would not have en- 
tered into this transaction. What security 
did A. J. Cohen obtain on behalf of the 
lenders, in whose interest he purported to 
act, for the money which was lent to U Tun 
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Lwin? U Tun Lwin created an equitable- 
mortgage of porperty in which he was 
interested as {follows : 

“(1) 54 acres of land on Prome Road of which he 
was the mortgagee and over which he purported 
to create a sub-mortgage by deposit of title 
deeds, It is tobe observed that this land was 
not situatedin Rangoon but in Insein, and also 
that, although Mr. Cohen estimated its value as 
being Rs, 54,000, that is Rs. 1,000 per acre in 
1925, Mr. Joakim, an expert land valuer, who 
was called as a witness on behalf of Sadka at the 
trial, valued the property at only Rs. 200or Rs. 300 
an acre in 1925. In or about 1929 this property 
was sold at a Court sale for Rs. 6,100. (2) 
a house in Windsor Road, Rangoon, which A. J. 
Cohen valued at Rs. 35,000; (3) another house in 
Windsor Road,which A. J. Cohen also valued 
at a like sum; (4) a saw-mill in Rangoon which 
had been mortgaged to U Tun Lwin for Rs 6,000 
and which according to A. J. Cohen was worth 
that sum.” | 

that, 


It is not without significance 
although A. J. Cohen was one of the trustees 
of the marriage settlement both of the appel- 
lant and of her sister, he stated that in 
respect of the proportion of the Rs. 48,000 
lent to U Tun Lwin which had been pro- 
vided by the Synagogue he secured a first 
mortgage by way of deposit of the title 
deeds of the propeity over these four prc- 
perties. According to A.J. Cohen's evi- 
dence the appellant’s sister was treated as 
the second equitable mortgagee, and the 
appellant asthe third equitable mortgagee 
of the property subject to the mortgage. 


., It is not now disputed—indeed, it is 
manifest—that the investment of the ap- 
pellant's marriage trust fund in this man- 
ner -constituted a breach of trust by the 
‘trustees, as such an investment was not 
authorised either under the marriage 
settlement or under the Trusts Act. In 
- fact, however, the appellant did not obtain 
‘any valid security over this property for 
the re-payment of her money, because the 
only security which it is pretended was 
-effected in respect of the Rs. 8,000 belong- 
-ing to the appellant was a third equitable 
mortgage by deposit oftitle deed: and no 
deposit ofthese title deeds as required 
“by law was made by U Tun Lwin in respect 
of the loan to the appellant, the title deeds 
“being handed over to A. J. Cohen on 
‘behalf of the trustees of the Synagogue in 
order to createa first equitable mortgage 
‘thereon in favour ofthe Synagogue, After 
the deposit of the title deeds in this 
manner andfor this purpose they never 
left the custody or possession of the trustees 
ofthe Synagogue. . 

Now, the object of a marriage settlement 
-by way of trust suchas the one under 
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consideration isto protect the beneficiary 
against herself; and merely because the 
beneficiary happens to know that the truss, 
fund or any part thereof isto be invested 
in a particular manner and consent thereto, 
the trustees are not absolved from 
liability under s, 23, Trusts Act, unless 
she concurred or acquiesced in the breach 
with full knowledge of the facis of the 
case and of her rights as - against the 
trustees. p N 

The learned trial Judge has held upon 

the factsof the present case that the appel- 
lant is brought within the ambit of this 
provision because, in his opinion, she 
knew the details of the transaction under 
which her trust fund was lent toU Tun 
Lwin, and with full knowledge: of all the 
facts; and presumably realising what ber 
rights. were against her trustees she deli- 
berately gave her consent to this flagrant 
breach of. trust. The evidence in the 
case was extremely meagre, the appellant 
herself giving evidence and calling as a 
witness on her behalf Moses, the broker; 
the only witnesses called. on behalf of 
the defendant Sadka (for A.J, Cohen did 
not put in a defence to the suit) being A. 
-J. Cohen and Mr. M. Joakim. The appel- 
lant stated that. all she knew was that it 
was proposed by Cohen and Sadka that 
her marriage trust fund should be invested 
with the man with whom her sister's mar- 


riage trust fund had been invested; but 


she denied that she was informed of the 
manner in which the loan was contracted, 
or of the security, if any, that she was 
receiving in respect of her loan. She 
stated thatabout a year after her money 
had. been lent toU.Tun Lwin she was 


-told that it had been agreed that U Tun 


Lwin. should pay a lower rate of interest, 
and solong as the.interest -was paid, she 
did not trouble or make any enquiry as to 
how the mcney was invested or what the 
state of the investment was. It was only 
when the interest was no longer paid to 
her that she found out what the real 
facts were. ; : 

Moses, the broker, supported the appel- 
lant’s story, and stated that he did not tell 
the appellant how her money had 
been invested. The: probabilities of the 
case, in my opinion, tell strongly in favour 
of the appellant’s story ‘being true, and 
having regard to the financial predica- 
ment in which A.J. Cohen stood it would 
not be likely that he would tell’ either 
the appellant or her sister what the true 
facts were. It is not pretended that 
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Sadka said anything to the appellant on 
the subject, and to my mind it is incon- 
ceivable, if A. J. Cohen had told the 
appellant the real facts of the case, namely, 


that he owed U Tun Lwin Fs. 18,000, that 


nevertheless he was lending U Tun Lwin 
Rs. 48,000 made up of Rs, 30,000 belong- 
ing to the Synagogue, Rs. 10,000 belong 
ing to the appellant's sister, and 
Rs. 8,000 (practically the whole 
of the possessions of the appellant), and 
that in respect of this Rs. 48,000 the Syna- 
gogue, would have a first charge upon 
the property, the appellant's sister a 
second charge and appellant a third, that 
the appellant, if she had understood the 
transaction, would have given her consent 
to'or would have acquiesced in it. 

Now, on A. J. Cohen's admission it further 
“appears that, when one of the houses in 
‘Windsor Road (item No. 2) was burnt 
down and asum of Rs. 15,000 was obtain- 
ed from the insurance upon the property, 
‘the truétees allowed U Tun Lwin to receive 
the cash which was paid by the insurance 
‘company, and while rétaining as security 
the land upon which the house had stood, 
‘accepted in lieu of this house and the 
saw-mill at equiable mortgage upon certain 
immovable property known as “White 
Hall.” A.J. Cohen added that he never 
„said a word to the appellant at thetime 
when this re-investment took place. But, 
if A.J. Cohen thought unecessary to 
mention the re-investment of this sum to 
the appellant, why should he have taken 
meticulous care to mention the details of 
the original transaction in 1925 to the 
‘appellant orto her sister? As regards the 
orignal transaction A. J, Cohen stated : 

“I got the plaintiff's consent when I invested the 
-plainiiifs money on a second mortgage. I also 
informed her that the Synagogue was the first 
mortgagee.” 
and in support of his contention he made 
reference’ to Ex. 1, which is a letter of 
September 7, 1925, from the appellant to 
A. J. Cohen. It runs as follows :— 

‘Dear Mr. Cohen—I understand from Isaac, my 
brother-in-law, that you and Mr. Sadka have agreed 
to invest my money bythe same person with 
whom Isaacs money is kept. If he will pay the 
interest regularly andifhe isa reliable perscn, I 
‘have no objection to your settlement. Hoping you 
will do'it as soon as possible and thanking you 
gor seme." 

__§So far from that letter supporting A.J. 
Qohen’s story, in my opinion it tells 
“strongly against it, begause it demonstrates 
_ the attitude that the appellant was adopting 
“with respect “to the investment of her 
“Marriage trust fund, If A,-J, Cohen had 
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made the plaintiff fully aware of thé 
facts ofthe case one would have expected 
her to mention the details of the transac: 


tion, andto have informed Mr. Cohen 
that, notwithstanding that she was only 
receiving a third equitable mortgage 


created by the deposit of title deeds, she 
was prepared toenter into the transaction. 
So far from referring to anyof the de- 
tails of the transaction the appellant 
states what is consistent with her story, 
namely, that if the person with whom 
Isaac's money is being kept is a reliable 
person, she has no objection to her money 
being invested with him. I am bound to 
say that I entertain no doubt that the 
transactions in connection with the in- 
vestment of her marriage trast fund were 
carried out neither with thé concurrence 
nor with the acquiescence of the appellant 
after she possessed 


“full knowledge of the facts of 
her rights as against the trustees.” 


the case and of 


The ouns ison the trustees, so soon as 
it is established that a breach of trust 
as been committed, to satisfy the Court 
that the plaintiff concurred or acquiesced 
in the breach of trust with full knowledge 
of the facts of case and of her rights as 
against the trustees. In my opinion the 
respondents lamentably failed to discharge 
the onus that lay upon them. In my 
opinion there was no defence to this suit, 
which must be decreed in favour of the’ 
appellant. Further in the circumstances, 
itis clear that A.J. Cohen ought not to 
be allowed to remain as a trustee of this 
settlement, and he is removed from his 
trusteeship. The result is thatthe appeal 
is allowed and the decree of the, trial 
Court set aside, and a decree will be 
passed in favour of the appellant against 
respondents Nos. 1 and 2 as the legal 


- representatives of S. S. Sadka, deceased, 


and against respondent No. 3, A. J. 
Cohen, for Rs. 8,000 and interest thereon 
at 6 percent per annum from November 
1, 1930, until thedate of the suit and‘ in- 
terest on the decretal amount at 6 per cent 
per annum until further order or pay- 
ment. The appellant is entitled to-her 
costs in both Courts. The court-fees in 
both Courts will be paid by the respond- 
ents, and will form part of the 
costs of the appellant. The appellant will-be 
entitled to the proceeds of the execution of 
the decree in excess of Rs, 8,000, if any, 
and to the extent of Rs. 8,000 such 
proceeds will be deposited in Court: for 
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the benefit of the trust fund until further 
orders of the Court. G 
Ba U. J.—I agree. 
N. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeals Nos, 1313 to 1316 
and 1565 and 1566 of 1928 
February 13, 1935 
Manpuavan Nair, J. 
TENKASI SULAIMAN ROWTHER 
AND OTHERS—DEFENDANTS—APPELLAN TS 
g VETSUS 
‘DAWOOD KHAN SAHIB AND OTHERS— 
PLAINTIFFS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Arts. 142, 144— 
Suit on title and tenancy—Tenancy not proved— 
Limitation for suit—Article applicable—Adverse pos- 
session of defendants not established— Plaintiff's 
right to recover possession, è 
Where in a suit for possession the plaintif al- 
leges his title and also specific tenancy of the de- 
fendants under him and the tenancy is not proved, 
then, with respect to the question of limitation 
the proper article to be applied is Art. 144, If the 


defendants are not able to prove adverse possession 
under Art, 144, then the plaintiff must get a decree 
for possession though the tenancy alleged by him 
has been found against. Article 142 applies only 
to cases of continuance and discontinuanceof posses- 
sion, Abdul Ghani v. Bulako (1), Periya Jeeyana- 
garswami v. Mahomed Esoof Sahib (2) and Rama- 
nujachariar v. Sunderachariar (3), referred to. 


S.C. A. against the decrees of the Court 
of the Principal Subordinate Judge of 
Madurain Appeal Suit Nos, 48, 50, 53, 49, 
44 and 46 of 1927, preferred respectively 
against the decrees of the Oourt of the 
District Munsif of Madura Town in Original 
cae Nos. 250, 591,597, 251, 202 and 247of 
1924, 

Messrs. T. M. Krishnaswamy Ayyer 
and K.V.Srinivasa Ayyer, for the Ap- 
pellant. ae 

Mr. ©. R. Muthusami Iyer, for the 
Respondents, 


Judgment.—The main point argued in 
this case relates tothe question of limita- 
tion. The plaintiff claimed title to the 
property alleging that it was being held 
by the defendants as his tenants. The 
defendants denied the title of the plaint- 
iff and also the tenancy alleged by him and 
they set up a title in themselves and 
also Said that the plaintiff's suit is barred 
by limitation and adverse possession. Both 
the lower Courts found that the 
title of the plaintiff was established, 
that the specific tenancy alleged was not 
proved, and that the defendants did not 
succeed in proving adverse possession. 
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They came to the conclusion that the de- 
fendants were in possession of the property 
permissively and so gave a decree in favour 
of the plaintiff. The conclusion of the 
Appellate. Court on this point may be thus 
stated in itsown words. After ‘dealiag 
with the question of limitation and adverse. 
possession, the learned Judge observes ‘it 
is for the.tenants to show that they have, 
been enjoying the property in their own . 
right. Having regard to the fact that the 
defendants have not proved any title to the — 
property in themselves and to the evidence 
that at the time of delivery, they were 
all tenants in those huts and tock time 
to vacate from the’ plaintiff consenting 
to pay rent to him, it cannot be said that 
they acquired any. right by adverse posses- 
sion. I agree with the District. Munsif in 
finding that their occupation wa per- 
missive and as tenants of the plaintiff, 
J find the points accordingly. This 
question is. dealt with by the learned 
District Munsif in para. 37 of his judg- 
ment. It is argued before me that the 
tenancy set up having been found against 
the plaintiff must prove possession within 
12 years before suit, that, that has not 
been proved in this case and that the 
findings of the lower Courts that the 
defendants are in permissive occupation of 
the property is based upon a new case 
which was not raised in the plaint or in 
the issues and that therefore before the 
conclusion of the lower Courtsis accepted 
a finding should. be called for on the 
question of permissive occupation. No 
doubt there is no issue on the quéstion of 
permissive occupation but the question 
has been raised whether the suit is barred 
by limitation and adverse possession and 
evidence has been given that the de- 
fendants were in permissive occupation 
So it cannot be said that the -parties 
were taken by surprise and on that ground 
the finding of the lower Court cannot I 
think be questioned in second appeal. 
If the findings now given by the lower 
Courts are accepted the case falls exactly 
within Abdul Ghani v. Bulaqi (1), and- that 
decision would be sufficient answer to all 
the arguments of the learned Counsel for 
the appellant. h 
It appears to me that in cases of this 
description where title is alleged by the 
plaintiff and a specific tenaney is also 
alleged by him and. it is found that the 
tenancy is not proved, then with respect 
to the question of limitation’ according to 
- (1) 25 A255; A W N 1903, 18, kh 


i 


582 
the decision of this Court, the proper 
article to be applied is Art, 144. There 


is ample authority in suppcrt of this 
position. Periya Jeeyanagirswami_ v. 
Mahomed: Esoof Sahib (2), ard a decision 
by a Bench ofthis Oourt in Ramanuja- 
charia v.: Sunderachariar (8). If the de- 
fendants are not able to prove adverse 
possession under Art. 144 then the plaint- 
-iff must get a decree for possession though 
the tenancy alleged by him has- been 
found against. Article 142 ap>lies to cases 
of continuance and _  disconiinuance of 
possession. There is no allegation of 
continuance or discontinuance of possession 
in this case,and it has been found con- 
currently by both the lower Courts that 
adverse possession has not been proved. 


The circumstances of this case are some-. 


what peculiar. The defendants themselves 
admit that they came in as tenants after 
the delivery and later on they developed 
a case of adverse possession. This aspect 
of the case is mentioned in she finding 
of the Appellate Court. So even though 
the specific tenancy alleged has been found 
against the possession of the tenants is 
permissive and it is for them to prove 
adverse possession if they wisa to succeed. 
As I have said the proper ariicle to be 
applied is Art. 144 and applying that 
article the lower Court's decision has to be 
accepted as correct. 


Another point argued by the learned 
Counsel for the appellant relates to the 
finding as to the plaintiff's title to the 
property, as I have said both the Courts 
find the title in favour of the plaintiff 
but it is argued before me that in com- 
ing to that conclusion the lower Oourts 
have relied upona document Ex. E-2 a 


“statement by a deceased person who was 


not subject to cross-examination and that 
the statement is inadmissible. But apart 
from this document there is abundant 
other evidence to prove the pleintiff’s title. 
This evidence is referred to in para, 7 
of the appellate judgment anc it is re- 
ferred to in more detail by the District 
Munsif. I think even in spite of the in- 
admissibility of Ex. E-2 the finding as 
regards the plaintiff's title cannot be 
disputed, supported as it is by other 
relevent evidence. I accept the findings 
and dismiss the second appeal with costs 
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in two cases Nos. 1313 and 1566 of 1928. 
No costs in the other second appeals. 
A. Appeal dismised, 


RANGOON HIGH COURT 
Special Bench | 
Oivil Miscellaneous Application No, 6 
of 1935 
March 11, 1935 
Pacer, C. J., Mosery AND Ba U, JJ. 
In the matter of U, AN ADVOCATE 

Legal Practitioner—Advocate attempting to bribe 

Judge to obtain judgment in his client's favour— 
Professional misconduct— Evidence—Expert evidence, 
- Handwriting expert — Court, if can surrender 
opinion to that of expert—Hvidence Act (I of 1872), 
s 45, 
“An Advocate who stoops to such nefarious tactics 
as attempting to bribe theJudiciary in order to 
obtain judgment inhis client's favour is guilty of 
the grossest professional misconduct, for by such 
means if successful, justice is both dishonoured and 
betrayed. 

A Court is not to surrender its own opinion to that 
of experts who are called before it, but with such 
help as the experts can afford the Court must form its 
own opinion on the subject in hand. 

Mr. A. Eggar, for the Government Ad- 
vocate. 

Mr. U Zeya, for the Respondent. 

Page, C. J.—In this case U, an Advocate 
of the High Court, practising at Maubin, has 
been called on to show cause why he 
should not be struck off the roll of Advo- 
cates or otherwise punished, on the ground 
that he has been guilty of professional 
misconduct. The case was referred to the 
Bar Council and an inquiry was held by 
a tribunal consisting of Mr. R. G. Alyangar, 
President, Mr. K. ©. Bose and U Kyaw 
Myint. The following charges were fram- 
ed: 

“That you, U, having been engaged by U Tha Kyi 
of Thongwa, to defend him in Oivil Regular Suits 
Nos. 133°and 216 of 1931 on the file of the Township 
Judge's Court of Maubin, intimated by letter as per 
photographie copy of Ex. Ato the said U Tha Kyi 
that the Myvook bad demanded Rs, 300 and that you 
were still bargaining with him trying to beat him 
down, and thereby you are guilty of conduct un- 
becoming the profession of an Advocate, You are 
hereby called upon to show cause why you should 
not be struck off the roll of Advocates or suspended 
from practice or otherwise punished, That you, U, 
did receive from Ma Hnin Bwin, wife of the said 
U Tha Kyi, the sum of Rs. 300 to be given as a 
bribe to the Township Judge, Maubin, in order to 
induce him to decide the cases in favour of the said 
U Tha Kyi. You are hereby called upon to show 
cause why you should not be struck off the roll of 
Advocates or suspended from practice or otherwise 
punished.” That the said cases on the file of the 
Township Judge’s Court of Maubin were decided 
against the said U Tha Kyi and that you, U, misap- 
propriated the said sum of Rs, 300 paid to you on 
behalf of the said U Tha Kyi by his wife, Ma Hnin 


1935 


Bwin and thereby you are guilty of conduct un- 
becoming the profession of an Advocate, You are 
hereby called upon to show cause why you should 
not be struck off the roll of Advocates or suspended 
from practice or otherwise punished.” - 

The members of the tribunal submitted 
separate reports in each of which it was 
found that the first charge had been prov- 
ed, but whereas Mr. Aiyangar, the Presi- 
dent, also held that the second and third 
charges had been made out, the other 
members of the tribunal were of opinion 
that these charges had not been substan- 
tiated. Now, the material.facts lie within 
a narrow compass. In 1931, two money 
suits were filed inthe Township Oourt of 
Maubin against U Tha Kyi, who lives at 
Thongwa village, and the respondent U 
was instructed to appear for the defendant. 
In each suit a decree was passed against 
the defendant on September 1, 1931. On 
receiving notice that the cases had been 
lost and that the decrees were to be execut- 
ed against him U Tha Kyi, who is an old 
man of 76, became extremely perturbed, 
because during the course of the proceed- 
ings and before judgment had been deliver- 
ed he had, so it was alleged, received a 
letter from his learned Advocate, U, written 
in Burmese (Ex. A), the translation of which 
is as follows: ` 

“Ko Tha Kyi...do not worry, You may stay in 
peace. For the future there will be no necessity 
for you to come in connection with this case, There- 
fore be assured that everything is welland let your 
mind be in peace and contentment, Do not worry, 
U Tha Kyi—Sir—(Signed in Burmese) U. The delay 
is due to the fact that the Myook has demanded 
Rs. 300. (I am) still bargaining with him trying to 
‘beat him down.— (Signed in English) U.” 


It was stated at the inquiry that Ma Hnin 
Bwin, the wife of U Tha Kyi, after the 
receipt of this Jetter, had gone to Maubin 
and had paid Rs. 300 .to the respondent 
for the purpose of bribing the Judge as 
therein suggested ; but that when he heard 
that the cases had been lost U Tha Kyi 
sent his wife to Maubin to demand the 
return of the money. She was unsuccess- 
ful, the respondent telling her to come 
again four or five days later. Now, U Tha 
Kyi’s son, Po Thin, the village headman 
of Thongwa, and U Tha Kyi consulted him 
on the matter. It appears that after Po 
Thin and his brother Po Byu had 
failed to obtain repayment of the money 
from the respondent, they showed the 
letter (Ex. A)to U Thein Nyun, Pleader 
at Maubin, who advised them to have the 
letter photographed as U might get pos- 
session of the original letter before the 
money was returned. This was done and 
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three copies of the letter (Ex. A) were 
obtained, of which one was given to Po 
Thin and two were retained by U Me, 
Thein Nyun’s father, U, on being ‘shown 
the original letter by Po Thin, told him 
that he would return.the money if U Tha 
Kyi came forit. U Tha Kyi and his wife’ 
Ma Hnin Bwin then went to Maubin, and 
according to Ma Hmin Bwin she 

“handed over the letter to U as he promised to return 
the money.” 

- She added: f 

“He asked for the letter and said that he would 
pay the money in four or five days' time, ‘I gave 
it to him because I believed him. I thought it would 
be edsier to get the money if. I returned the letter 
to him. I went to him again about four or five 
days later'to make a demand, but he did not pay 
me. I didnotgo again, Later on U Po Byu sent 
his letter.” ; 

It was proved to the satisfaction of the 
tribunal that Ex. A was one of the photo- 
graphic copies of the original letter in U 
Me’s possession. Further, it was admitted 
by the respondent that subsequently a 
letter of demand for the repayment of the 
money was received by him, but that he 
did not reply to it. At the conclusion of 
the evidence in support of the charges, the 
respondent was asked by the President: 

. “Do you want to make any statement in connection 
with the evidence already recorded to explain any- 
thing that appears init against you?"—‘Personally 
Ihave no wish to make a statement, Ihave given 
full instructions to my lawyer,” : ; 

The case urged by U Zeya on behalf of 
the respondent was that the whole story is 
a concoction from beginning to end, and 
that the letter (Ex. A) was fabricated and 
forged by U Pe Maung, a brother-in-law of 
the respondent, who was on bad terms 
with him. Now, it is of course obvious 
that Pe Maung was ill-disposed towards 
the respondent,-and that in Maubin the 
respondent had other enemies as well. I 
go farther, for it seems to me highly pro- 
bable that it was Pe Maung who sent the 
anonymous letter to the Deputy Commis- 
sioner which set the present proceed- 
ings on foot. Nevertheless, three mem- 
bers of his own profession, all tho- 
roughly conversant with the ways of 
the Burmans, have unanimously found 
that the first charge has bsen made 
out against the respondent. I am also 
fortunate in having with me as members 
of the Court two Judges with great experi- 
ence of Burmese habits and customs, and 
they also are satisfied that the first charge 
has been proved. . 

We have taken time to consider this case, 
and I am constrained to say that I find 
mysslf conpleiely in a32:.-d with ths ên. 
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clusion at which both my learned brothers 
and the three members of the tribunal 
have arrived in respect of the first charge. 
If local conditions_are understood, the pro- 
babilities of the case are strongly in favour 
ofthe truth of-the story that was unfold- 
ed by the villagers from Thongwa. 
Consider the position. Thongwa is a little 
village, two hours! journey by sampan from- 
Maubin. The chief witnesses against the 
respondent are the wife of an old villager 
and his two sons. If their story is’ not 
true, it means that these simple, credulous, 
unsophisticated villagers are parties to 
an’ elaborate conspiracy to ruin an Advocate 
-of.the High Court at Maubin. It is highly 
improbable, that they would consent to 
enter into a conspiracy of such a nature, 
or would dare to pit themselves against an 
educated man like the respondent. It is 
contended for the respondent that the 
original letter, of which Ex. A is a photo- 
‘graphic copy, must have been in the vil- 
lagers possession, but that they have re- 
frained from producing it because its terms 
would not tally with those of Ex. A. The 
answer is that any defects in the original 
letter would be reproduced in the copy, 
and further that it would require persons 
far more astuté than these villagers would 
‘appear to béto fabricate so cunning a 
forgery, in which the signature of the 
respondent appears twice, in Burmese and 
in English, 

Such a defence as that presented on 
behalf of the respondent seems to me to be 
both improbable and fantastic. It is true, 
of -course, that discrepancies are to be 
found in the evidence of the witnesses 
who gave their testimony against the res- 
pondent it is only natural that it should 
be so. But after an examination of this evi- 
dence I am bound to say that it appears 
to me to ring true. The case against the 
respondent however does not rest there. 

Mr. Hardless, a “document expert ” 
from Allahabad, gave evidence to the 
effect “‘that all these signatures, Exs. A 
to E, have been written by the same 
writer.” If that be -so it follows that 
Ex. A was written by the respondent, 
But it must always be remembered that 
a Court is not to surrender its own opinion 

‘to that of experts who are called before it, 
but with such help as the experts can 
afford, the Court must form its own opinion 
on the subject in hand... 

- Now, from a perusal of Ex. Aand the 
admitted signatures of the respondent it 
‘appears to me that any reasonable person 
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„after examining: the signatures A to E 

would come to the conclusion, . at any rate 
prima facie, that they were all written by 
the same person and that*isthe finding 
at-which we arrive. It follows, therefore, 
that the inherent evidence from. the. do- 
cuments themselves and the probabilities 
of the casesupport the oral testimony of 
the. witness who came from Thongwa 
village and I am clearly of opinion that 
the first charge has been made out against 
the respondent. | 

In these circumstances it is unnecessary 
to discuss whether the second and/or the 
third charges have been substantiated 
although there does not appear to me any 
sufficient ground for disbelieving Ma 
Hnin - Bwin's evidence that she paid 
Rs. 300 to the respondent as alleged in 
the second charge if her evidence on.the 
first. charge is worthy of credence specially 
in view of the admission by the respondent 
that he had received: the letter demading 
the return of the money and yet had sent 
no reply to it. 

In this province complaints are fre- 
quently received by the High Court to 
the effect that attempts have been made 
to bribe the Subordinate Judiciary. The 
complaints are nearly always anonymous, 
but there is, Tam sorry to say, ground 
for surmising that itis not an uncommon 
practice insome partsof Burma for un- 
scrupulous litigants to have recourse to 
such a device in order to obtain a judg- 
ment in their favour, An Advocate who 
stoops to suchnefarious tactics is guilty of 
the grossest professional misconduct for 
by such means if successful] justice is 
both dishonoured and betrayed. 

Each case turns on its. own facts, see 
Re Hari ProsannaMukerjee (1), and hav- 
ing carefully considered the present case 
in all its bearings, we have no doubt as 
to whatisthe proper order for the Court 
to pass. Inour opinion by his conduct 
the respondent has shown himself to be 
unfit to remain a member of the legal 
profession, and it is ordered that his name 
be struck off the roll of Advocates of this 
Court. 

Ba U, J. concurred. 


Mosely, J.—I agree with the Chief 
Justice that the first charge against the 
respondent was fully proved. The three 


members of the tribunal, who were able 
to observe the demeanour and satisfy them- 
selves of the veracity of the witnesses, 
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were unanimous in their finding on this 
charge. It.is impossible to suppose that 
these villagers of Thongwa would have 
lent themselves to making a false accusa- 
tion against the respondent and indeed the 
-proceedings did not originate on any com- 
plaint by them. Ma Hnin Bwin, the 
principal witness was certainly not eager 
to incriminate the respondent. It is evi- 
derce from the report of the President of 
the tribunal that her statement that she 
did'not know what became of the letter 
-was not regarded as an answer as to what 
she did withthe letter. Presumably she 
thought she was asked what the respondent 
did with the letter. The matter was 
cleared up when she was recalled. She 
was corroborated as to the letter by Po 
Thin and Po Byu and by the Pleader 
Thein Nyun. 

The Burmese member of the tribunal, 
U Kyaw Myint, in his report lent much 
aidtothe opinion of the handwriting ex- 
pert, and has given, conclusive reasons for 
believing that the letter which was the 
original of the photograph Ex. A was 
written by the respondent. 

1 agree that there was no sufficient reason 
for disbelieving Ma Hnin Bwin’s evidence 
that the Rs. 300 was paid to the respondent. 
She was presumably assisting U Tha 
Kyi in his business, and a busy woman 
may well have forgotten after an interval 
of two years whether the money was paid 
in one or two instalments. I do not agree 
with the member of the tribunal Mr. Bose 
that the money could not have keen paid 
to the respondent without any further 
communication from him, and U Kyaw 
Myint is certainly mistaken when he says 
that the wording of the letter is against 
any payment having been made after the 
receipt of it. The letter does not indicate 
that the respondent had any money of U 
Tha Kyi’s inhis hands. It may be that 
these two members of the tribunal were 
right in holding that there was technically 
insufficient evidence to substantiate the 
second charge, butas I have said, there 
was no ground for discrediting Ma Hnin 
Bwin's evidence. I agree that the only 
fitting punishment is to order that the 
respondents name bestruck offthe roll of 
Advocates of this Court. 


N, Order accordingly. 
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_ PESHAWAR JUDICIAL COMMIS- 
h SIONER’S COURT 
Civil Miscellaneous Application No..36 
of 1934 
March 1, 1935 
MIDDLETON, J. O. 
GHAFAR SHAH AND ANOTHER — 
PETITIONERS 
versus, 
SIKANDAR SHAH AND OTHERS— 
RESFONDENTS 
Civil Procedure Code (Act V of 
Dismissal of petition for 
Court, if ajfected—Decree. 
An order dismissing a petition for revision -.does 
not substitute a decree of the revisional Oourt for 
that of the Court below. When a revising Court 
refuses to exercise its power of revision, it does not 
confirm any decree, but merely declines to interfere, 
leaving the decreeof the Court below intact as the. 
decree of that Oourt, 


Mr. Kazi Abdul Wahab, for the Peti- 
tioners. 

Mr. Beli Ram, R. B. for the Respon- 
dents. 

Order.—Plaintiffs-petitioners brought. a 
suit for possession by partition of a house.. 
They entered the value for purposes of 
jurisdiction as Rs. 1,000 and they affixed a. 
court-fee of Rs. 10 to the plaint. The suit. 
first came up for hearing beforea Sub- 
Judge of the Fourth Olass, who upon the 
pleas of the defendants framed a prelimin- 
ary issue regarding valuation both for 
jurisdiction and court-fee, A Commissioner 
was appointed, who valued the house 
concerned at Rs. 43,000. The Sub-Judge 
thereupon without deciding the issue, 
returned the case to the Court of the 
Senior Sub-Judge, who sent it for disposal 
to the Court of a Sub-Judge ofthe First 
Class. This last Conrt disposed of the 
preliminary issue by order dated May 7, 
1931. The finding regarding jurisdiction is 
not clear and is contained in the following 
words: 7 

“The report of the Commissionor shows that the 


market value of the property in dispute is Rs, 43,000, 
That decides the first portion of the issue,” 


The Court further held that Rs. 10 was 
the correct court-fee. The suit was dig- 
missed on December 18, 1931, and it may be 
noted that the original jurisdictional value 
of Rs. 1,000 was left unamended in the 
plaint and was repeated in the heading of 
the judgment and decree. The plaintiffs 
presented an appeal in the Court of the 
District Judge on January 21, 1932, which 
was dismissed under O. XLI, r. 11, Civil 
Procedure Code, without notice to the 
respondents, upon February 2, 1933, 
Meanwhile on January 20, 1932, the defend. 
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ants presented an application to the trial 
Court complaining that the Pleader’s fee 
in the memorandum of costs in the decree 
sheet had been reckoned upon Rs. 1,000, 
whereas Rs.43,000 bad been fixed as the 
value of the house, and praying that the 
entry regarding Pleader’s fee should be 
corrected, The Court did not issue any 
notice to the plaintiffs, but passed an order 
upon January 26, 1932, to the effect 
“Counsel's fee may be corrected.” Although 
this order did not specify the correct tee, 
we find that upon the following day, 
namely, January 27, 1932, Counsel's fee in 
the decree sheet was altered from Rs.25 to 
Rs. 580, which latter sum is the correct fee 
based upon one-half of Rs. 43,000. On 
February 20, 1932, the plaintifis put in an 
objection in the trial Oourt against this 
amendment of the decree. Proceedings on 
this objection were very dilatory and final 
decision was not given until March 24, 
1934, when the trial Court passed an 
order stating that as the original decree 
had been the subject of an appeal before 
the District Judge and of a revision 
before the Judicial Commissioner, the 
Court was, therefore, functus officio and 
could not deal with the matter. The 
plaintiff objectors now presented an appli- 
cation for correction of the decree in the 
Gourt of the District Judge upon May 21, 
1934. The District Judge by order dated 
June 27, 1934, has held that the trial Court 
was incompetent to amend the decree once 
it had become the subject of an appeal, 
but further held that he was not competent 
to hear the application, as his jurisdiction 
was ousted by the value of the property. 
He therefore returned the application for 
presentation in this Court. 

The application before this Court does 
not purport to bein the nature of either 
appeal or revision, and it is suggested that 
it isan application on the original side for 
rectification of a decree which by reason of a 
revision order of this Court has become the 
decree of this Court. In the first place, it 
must be noted that there wasa revision 
‘ petition before this Oourt against the 
appellate order of the District Judge, and 
that this petition was dismissed withont 
notice to the respondents, Whatever may 
be the efiect of the dismissal ofan appeal 
upon the decree under appeal, it is clear 
that an order dismissing a petition for 
revision does not substitute a decree 
of the revisional Court for that of the 
Court below. When a revising Court 
refuses to exercise its power of revision, it 
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does not confirm any decree, but merely 
declines to interfere, leaving the decree of 
the Court below intact as the decree of that 
Court. It, therefore, follows that there is 
no decree of this Court and that the pre- 
sent application’ is not for amendment of. 
a decree of this Court. 

The petitioners’ objection dated Febru- 
ary 20, 1932, which they lodged in the trial 
Court, shows conclusively that they knew 
of the amendment of the decree before 
their appeal came up for decision upon 
February 2, 1933. Two courses were open 
to them: (a) They could have entered a 
supplementary ground of appeal against 
the amended order as to costs, or (b) they 
could have drawn the attention of the appel- 
late Court to the amendment in the decree 
and could have asked to be allowed to 
institute their appeal in the Court of the 
Judicial Commissioner instead of in that 
of the District Judge. .They failed to 
seek either of these appropriate remedies, 
and they come up with a miscellaneous 
application directed against an appealable 
order long after the period of limitation for 
an appeal: has expired. Their application 


fails and is dismissed with costs. Pleader’s 
fee Rs, 40. 
N. Application dismissed. 





RANGOON HIGH COURT 
Second Livil Appeal No. 262 of 1934 
March 8, 1935 
Ba JU, J. 
MA SEIN HTAY—APPELLANT 
versus 
MAUNG MYA AND ANOTHER— RESPONDENTS. 
Civil Procedure Cove (Act V of 1903), O. XXI, 
r.63—Scope of —Objector or claimant wanting to get 
rid of order passed against him —Procedure—In- 
stitution of suit—Necessity of—Sale of property in 
possession of judgment-debtor — Presumption of 
ownership—Rebuttal of presumption—Procedure for 


claimant. 

The provisions of O. KAT, r. 63, Oivil Procedure 
Code, mean thatifan objector or a claimant wants 
to getrid ofan order that has been passed against 
him in the removal of attachment case, he must do 


_so by instituting a suit within the time allowed by 


law and asking for a declaration of his title to the 
property in suit, He must impeach the validity of 
the order directly as a plaintiffand not indirectly as a 
defendant. 

Although it may be necessary to go into the ques- 
tion of title in a case where aclaimant or objector is 
alleged to be in possession not in his own right or on 
his owa account but as a trustee or an agent; yet in 
a case where a claimant or objector is alleged to be 
in possession in his own right or on his own account 
but not ag an agent or a trustee, it will then be not 
necessary to go fully into questions of title. Posses- 
sion being prima facie evidence of title it will be 
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just sufficient in such a case to go into questions of 
a ese only. If the judgment-debtor is found to- 


ə in possession, he will be presumed to be the owner ` 


ofthe property in dispute. If the claimant or 
objector wants to have the presumption disproved or 
rebutted, he must do so in the manner prescribed by 
the Code and not assert his right indirectly in a 
suit for possession by the auction purchaser. [p, 588, 
col, 2.] 
S. O. A. from the decree of the District 
Court, Yamethin, dated August 6, 1934. 

Mr. P. K. Basu, for the Appellant. 

Mr. J. V. Kale, for the Respondente. 


Judgment.—In execution of her money 
decree obtained against Maung Kyaw Zan, 
the appellant Ma Sein Htay attached a 
house and its site fully described in the 
plaint. Maung Kyaw Zan's son and 
daughter-in law, Maung Mya and Ma Kale 
Ma, applied for removal of attachment. 
They said that they were owners of the 
house and its site as they had purchased 
them from Maung Kyaw Zan by a regis- 
tered deed and that they were in posses- 
sion thereof. The executing Court invest- 
gated their claim and found as a fact 
that the judgment-debtor Maung Kyaw 
Zan was in possession and not the claimants 
Maung Mya and Ma Kale Ma and dis- 
missed their application. It refused to go 
into the question of title. The property 
was in due course put up for sale and the 
decree-holder Ma Sein Htay purchased it. 
After the sale had been confirmed, she 
applied for delivery of possession and when 
she went to take delivery she was resisted 
by Maung Mya and Ma Kale Ma; where- 
upon she made a complaint to the Court 
under O. XXI, r. 97, Civil Procedure Code. 
The Court held an enquiry and found that 
Maung Mya and his wife Ma Kale Ma 
had offered resistance, claiming in good 
faith to be in possession of the property 
on their own account. In accordance with 
that finding the complaint was dismissed. 
As a result thereof the present suit was 
instituted by the appellant Ma Sein Htay. 
The defendant-respondents Maung Mya and 
Ma Kale Ma again pleaded, as they did 
in the removal of attachment case, that 
they were the owners of the property in 
suit as they had purchased it from the 
judgment-debtor Maung Kyaw Zan by a 
registered deed. The trial Court found in 
their favour on this point and dismissed 
the suit with costs, The plaintiff-appellant 
went up on appeal, and before the appel- 
late Oourt she contended inter alia: 

“that the defendants having been unsuccessful 
in the removal of attachment case and they having 
failed to bring a declaratory suit the order passed 
in the miscellaneous proceeding is conclusive.” 
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On this contention the learned Judge 
of the lower Appellate Court said: | 
=“ It is true that if respondent No. 1 should fail 
to file the suit within the period of limitation of 
one year from the date of the order, he would be 
precluded from asserting, either as a plaintiff or as 
a defendant, in any other suit, the right denied to 
him by that order. The written statement in this 
suit was filed by the respondents within the period 
of limitation, before their rights had been barred 
and, therefore, there was nothing to prevent 
the respondents from asserting their right 
to the land by way of defence to the plaintiff's 
suit. At the time they filed their written statement 
the respondents had still a right of asserting their 
claim to the land by means of a suit, and it would, 
therefore, be anomalous to hold that they had no 
right to assert their claim by way of defence toa 
suit brought by the plaintiff.” 

On merits the learned Judge came to 
the same conclusion as the Judge of the 
trial Court and he dismissed the appeal 
with costs. From these facts the question 
that arises for determination on this second 
appeal is whether an objector or a claimant, 
whose claims to the property under attach- 
ment have been rejected, can assert his 
right as a defendant in a suit brought 
by an auction-purchaser for possession if 
the suit is brought within the time within 
which the objector or claimant can file a 
suit under O. XXI,r. 63, Civil Procedure 
Code, O. XXI, r. 63, is in these terms: 

“Where a claim or an objection is preferred, 
the party against whom an order is made may 
institute a suit to establish the right which he claims 
to the property in dispute, but subject to the 
result of such suit, if any, the order shall be 
conclusive.” . i 

In other words it means that if an 
objector ora claimant wants to get rid of 
an order that has been passed against him 
in the removal of attachment case, he must 
do so by instituting a suit within the 
time allowed by law and asking for a 
declaration of his title to the property in 
suit. He must impeach the validity of the 
order directly as a plaintiff and not in- 
directly as a defendant. JI am fortified in 
this view not only by the case law bearing 
on this point but by the history relating 
to the enactment of this order. The first 
Oode of Civil Procedure was Act VIII of 
1859. This section in that Code corresponding 
to O. XXI, r. 63, was s. 246. After pres- 
cribing the method as to how an objection 
or claim preferred should be dealt with, 
that section provided : 

“The order which may be passed by the Court 
under this section shall not be subject to appeal, 
but the party against whom the order may be 
given shall be at liberty to bring a suit tọ esta- 
blish his right at any time witbin one year from 
the date of the order.” 

Be it noted that the words “the order 
shall be conclusive” which have found 
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their place in O. XXT, r. 63, weve not 
there. Allit said was that the order should 
not be subject to appeal, That was inter- 
preted by the Allahabad High Court in Badri 
Prasad v. Mahommad Yusuf (1) as meañing 
that the order was, ‘until and unless it 
was set aside by a regular suit to be 
treated as final. I may quote what the 
majority of the learned Judges who com- 
posed the Full Bench said in that case. 
Their Lordships said : 


“Now it appears to us that when an enquiry has 
been duly held under s. 246, and an crder passed 
therein so long as the order remain tnquestioned 
by the procedure directed in the Code, it is as final 
and conclusive on all persons who are parties to it, 
as any other final order or decree of a Court of 
justice. Until it hae been overruled in a regular 
suit, brought in virtue of the permission expressly 
given by the Code, no Court is at liberty afterwards 
to go behind the order, and inquire whether the 
Court, which disallowed the objection, kad correctly 
appreciated the evidence as to possess:on, or had 
come to the conclusion erroneously, thet possession 
was with the judgment-debtor.” 


When that Code was repealed and a 
new: Code was enacted in 1877, -he words 
“subject to the result of such suit, if any, 
the order shall be conclusive’ fcund their 
place in a. 283 of that Code. Ssction 283 
corresponded to s. 246 of the Code of 1859. 
Even since these words have been retained 
in spite of the re-enactment of tha Code in 
1882 and 1903. From this it is permissible 
to presume that the legislature approved 
of the ruling of ihe Allahabad High Court 
given in the aforesaid case. This pre- 
sumption is strengthened by zhe view 
taken by the Madras High Court ia Bailur 
Krishna v. Lakshmana Shanbhouge (2) at 
p. 307* where Turner, C, J., and Kindersley, 
J., said : 

“We have next to consider whether ths defendant 
can resist the plaintifi's suit in respect of the lands 
to which his claim was rejected, seeicg that he 
did not contest the order in the mannez prescribed 
by the Code within the period allowed by law. 
It is urged on his behalf that, at the time this 
suit was brought, it was still open to tim to have 
brought a suit to establish his right, and that he 
may avail himself in his defence of any right he 
could enforce by action, Had the order disallowing 
the claim been passed under s. 283, Acs X of 1877, 
it would not be open to question that the order 
would estop defendant from, setting up the title 
he alleges, for it is by s. 283, expressly provided 
that the order shall be conclusive, subject to the 
result of the suit, if any, which he is authorised 
to bring to contest it. Although the terms of the 
cotresponding provisions in the former Code are 
not so express, we arrive, though with sane hesita- 
tion, at the conclusion that their effect is the same. 
The onder was and was intended to bee summary 


(LD 1A 381, 
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declaration of a want of title in the objector, which 
declaration would amount to a final decision of 
the question between the parties, if the party 
aggrieved did not take the course indicated by the 
institution of a suit to supersede it.” 

The same view was taken by the Bumbay 
High Court in Namagauda v. Paresha (3). 
That case has decided under the present 
Code. In that case Ranade, J., with 
whom Jardine, J., agreed, said: 

“The authorities are quite clear about the general 
position that the unsuccessful objector or intervenor, 
whether he happens to be plaintiff or defendant in 
the regular suit, is equally bound by the order in 
the miscellaneous proceedings and that the only 
way open io him is to establish his right by a 
regular suit brought within twelve months, at the 
expiration of which period the order becomes 
conclusive as against him,” | 

It is, however, submitted by the learned 
Advocate for the respondents that as the 
executing Court refused to go into the 
question of title in the miscellaneous pro- 
ceeding, it is still open to him to raise 
this question and have it adjudicated upon 
in this case. I regret that I cannot accede 
to this contention. As observed by their 
Lordships of the Privy Council in 
Sardhari Lal v. Ambika Pershad (4), at 
p. 526*: 

“the Code does not prescribe the extent to which 
the investigation should go; and though in some 
cases it may be very proper that there should be 
as full an investigation as if a suit were instituted 
for the very purpose of trying the question, in 
other cases it may also be the most prudent and 
proper course to deliver an opinion on such facts 
as are before.....the Oourt at the time, leaving 
the aggrieved party to bring the suit which the 
law allows to him,” 


It may, of course, be necessary to go 
into the question of title in a case where 
a claimant or objector is alleged to be 
in possession not in his own right or on 
his own account but as a trustee or an 
agent; but in a case where a claimant 
or objector is alleged to bein possession 
in his own right or on his own account 
but not as an agent or a trustee, it will 
then be, in my opinion, not necessary to 
go fully into question of title. Possession 
being prima facie evidence of title it will 
be just sufficient in such a case to go 
into questions of possession only. If the 
judgment-debtor is found to be in posses- 
sion, as in this case, he will be presumed 
to be the owner of the property in dispute. If 
the claimant or objector wants to have the 
presumption disproved or rebutted, he 
must do so in the manner prescribed by 
the Code, For these reasons I allow the 

(3) 22 B 610. 
er 0521; 15I A 123;5 Sar, 172; 12 Ind. Jur. £10 
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appeal, set aside. the judgments and 
decrees of the lower Courts, and grant a 
decree inthe terms prayed for with costs 
throughout. l 

N. 


Appeal allowed. 


RANGOON HIGH COURT 

Second Civil Appeal No. 366 of 1934 
| February 14, 1930 

DUNKLES, J. 

P.R. M. P. VELLAYAPPA CHETTYAR 
— APPELLANT 7 
wersus 
P. M. P. SOMASUNDARAM CHETTYAR 
—RESPONDENT 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment by agent duly authorized—Rubber stamp con- 
taining principal's name afized—Whether amounts 
to ‘signing’ of the document—Second appeal— Docu- 
ment admitted in lower Court— Question as to admis- 
sibility—Whether can be raised in second appeal. 

When the acknowledgment is written by an agent 
duly authorized in that behalf and if he affixes thereto 
the name of his principal in any position, even by 
impressing it witha rubber stamp, such affixation 
of the name of the principal must be held tobe a 
‘signing’ of - the document within the meaning of 
6. 19, Limitation Act, Mohesh Lal v. Busunt Kumaree 
(1), relied on. 

Where documents though not duly stamped have 
been admitted in evidence inthe lower Court, the 
question of their admissibility cannot be raised in 
second appeal, | oa. ya 

S. O. A. against the decree of the District 
Court, Pyapon, dated December. 22, 1933. 

Mr. S. C. Mukerjee, for the Appellant. 

Mr. E. Hay, for the Respondent. 


Judgment.—The _ plaintiff-respondent 
‘brought a suit against the defendant- 
appellant on a promissory note, dated 
October 5, 1928. The suit was filed on 
August 16, 1933, and, in order to bring 

the suit within time, in para. 5 to the 

plaint the respondent relied upon three 
annual interest statements, acknowledging 
the amount due on the promissory note, 
which he alleged were sent to him by the 
appellant, and which, according to him, are 
written acknowledgments of indebtedness 
within the meaning of s. 19, Limitation 
Act. 

It is not denied by the appellant that 
these three documents were written by 
him or by some person duly authorized by 
him to doso, and the sole point which has 
been argued before me in this appeal is 
that they cannot be treated as acknowledg- 
ments of indebtedness, within the scope of 
the provisions of s. 19, Limitation Act, so 
as to provide a fresh starting point of 
limitation. The first point which has been 
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raised is that these documents are not 
admissible in evidence because they are 
not duly stamped, but they have been 
admitted in evidence in the lower Courts 
-“and therefore this question cannot be raised 
on second appeal. It is further contended 
that these ackowledgments are not’ signed. 
by the party against whom the right is 
claimed, or by his agent duly authorized, 
as required by the provision of s. 19, 
Limitation Act. Admittedly, neither the 
appellant nor an agent of his signed his name 
with his own hand oneither of these three 
documents, but at the top of each one there 
“appears an impression of a rubber stamp 
of the type which usually appears on 
Chettyars’ letters, and which purports to 
show that these documents were written 
by, or on behalf of, the P. R. M. P. Firm of 
Rangoon, 
It is not suggested on behalf of the ap- 
pellant that the rubber stamp was not 
affixed either by himself or by some person 
duly authorized by him,. but it is con- 
tended that the affixing of this rubber 
stamp is not a ‘signing’ of the documents 
within the meaning of s, 19. In my 
opinion, it must held that it is such a 
signature. ‘To sign’ means “to attest or 
confirm a document by affixing one’s name 
to it,” and as Jong as the debtor's name 
has been affixed to the document in ques- 
tion, either by the debtor or by his duly 
authorized agent, in such.a way as ‘to 
“make it appear that the letter. is his and 
that he is the real author, of it, it does 
not matter what is the.form of the 
‘signature. In fact as has been held in 
the case of Mohesh Lal v. Busunt Kumaree 
(1), even when the name of the principal 
is written by the agent, it is clear that, 
if the agent is authorized to write the 
acknowledgment in question, it does not 
matter, for the purpose of s. 19, Limitation 
Act, whether he signs the name of the 
principal or whether he signs ‘his own 
name. It therefore follows that when the 
acknowledgment is written by an agent 
duly authorized in that behalf, if he 
affixes thereto the name of his principal in 
any position, even by impressing it with 
a rubber stamp, such affixation of -the 
name of the principal must be held to be 
a ‘sigaing’ of the document within the 
meaning of s. 19. 
-In the case of Muthiah Chettiar -v, 
Kuttayan Chetty (2), where a Nattukotaj 
(1) 6 0340; 70 L R121, 
_(2) 43 Ind. Oas. 20; AIR1919 Mad, 952; 
790; (1918).M W N 42, 
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Chettyar dictated a letter containing the 
name of his firm at the top, it was teld 
that accordiag to the custom of Nattukotai 
Chetties, the letter was signed by the 
Chetty or by his duly authorized agent 
within the meaning of s. 19, Limitation 
Act. This case is exactly on all fours 
with the present case, the only difference 
being that, instead of the authorized agent 
of the debtor writing the name of the firm at 
the top of the letter, ha impressed that 
name with a rubber stamp. Consequently, 
I must hold that the documents in ques- 
tion are acknowledgments duly signed, 
within the meaning of s. 19, Limitation 
Act, and therefore that. the suit was in 
_time. This appeal therefore fails and is 
dismissed with costs, Advocate’s fee three 
` gold mohurs. ` 

N. Appeal dismissed. ` 





CALCUTTA HIGH COURT 
Civil Rule No. 1589 of 1934 
March 12, 1935 
HENDERSON, dJ. 
Srimati SHUSHILA BALA BASU— 
DEcREE-HOLDER— PETITIONER 
A versus ' 
ANJUMAN TRADING ano BANKING 
' Co., LTD. AND ANOTHER —OPPOSITE PARTIES 
Companies Act (VII of 1913), s. “153 (1) (2)— 
. Scheme— Only the class of creditors framing scheme 
are bound by it—Depositor obtaining decree against 
_ Bank—Subsequent scheme, if binding on him. 
It is'only the class of creditors who framed a 
*gcheme that are bound by it. “Where a scheme is 
framed by the depositors with the object of saving 
“the Bank, a person who is no longer a depositor 


but has obtained a decree and isa judgment-creditor ' 
It would be most unreasonable - 


-ig not bound by it. 
.to hold thatthe arrangement made by the depositors 
in their own exclusive interest should be 
upon other persons who have conflicting interests. 
‘In the matter of Dewangunj Bank and Industry (1), 
relied on. an 

C. R.from the decision of 
Judge, Dinajpur, in Small Cause Court 
“Es. Case No, 12 of 1934. 

Mr. Nirmal Chandra Chakravarty, for 
the Petitioner. 

Mr. Rabindra Narain Roy, for the Op- 
-posite Parties. f 


Order.—This is a Rule calling upon the 
‘opposite party to show cause why an order 
‘of the Subordinate Judge of Dinajpur 

allowing an objection under s.47, Civil 
‘Procedure Code filed by the opposite 
- party who was the judgment-debtor should 
not be set aside. The facts are these. The 
-petitioner was a depositor of the Bank in 
question. She instituted a suit to recover 
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the money due to her and obtained an 
instalment decree on September 27, 1932. 
An attempt on the part of the Bank to get 
that decree setaside by this Court was 
unsuccessful. On April 13,1935, a meeting 
was held by the depositors of the Bank in 
accordance with s. 153, sub-s. (J), Oom- 
panies Act, and then a scheme was ap- 
proved by this Court on June 12, 1933, 
and became effective from April13, 1933. 
The Bank attempted to establish an ad- 


justment inaccordance with this scheme 


and applied without success to have the 
adjustment recorded under the provisions 
of O. XXI,r. 2. On January 11, 1934, 
the present execution case was filed. The 
Bank filed a petition under the provisions 


-of s.47 onthe ground that the petitioner 


was bound by the scheme approved at the 


_meeting of the depositors on April 13, 1933. 


The Subordinate Judge held that the 
petitioner was bound in view of the pro- 
visions of s, 153, sub-s. 2. With great 
respect to his decision he appears - to 
have misunderstood the meaning of that 
sub-section. It is clear that only the class 
of creditors who framed the scheme are 
bound by it. The present scheme was 
framed by the depositors with the object 
of saving the Bank. The petitioner was 
no longer a depositor, She had obtained 
a decree and was a judgment-creditor. Her 
interest was notin any way the same as 
that of the depositors. It would be most : 
unreasonable to hold that the arrange- 
ment made by the depositors is their own 


` exclusive interest should be binding upon 


other persons who have conflicting inter- 
ests, There is nothing in the sub-section 
to justify any such view and I need only 
refer to the case of’ In the matter of Dewan- 
gung Bank and Industry (1), which sup- 
ports the contention raised by the peti- 
tioner in this Rule. - 

The result isthat this Rule is made 
absolute. The order of the learned Sub- 
ordinate Judge allowing the objection 
under s. 47, Civil Procedure Code is set 


' aside and he is directed to proceed with the 


execution. I make no order as to costs. 
N, Rule made absolute. 


(1) 155 Ind. Oas 811; A IR 1935 Oal, 117; 380 W 
N 1171; 7 R O 624. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 116 of 1931 
November 22, 4934 - ` 
RANGNEKAR, J. 
SECRETARY or STATE—Derenpant 
—APPELLANT 
versus 
HARGOVANDAS NAROTTAMDAS 
SHAH AND ANOTHER—PLAINTIFFS— 
RESPONDENTS 

"Civil Procedure Code (Act V of 1908), s. E0— Scope 
of—Strict compliance with provisions—Necessity of 
Notice of suit—Names of all plainti#fs—Whether 
should be mentioned in notice. 

Section 80, Civil Procedure Oode, is imperative 
and imposes a statutoryand unqualified obligation 
upon the Court to see that its terms are complied 
with. The object of s. 80 isto give the Secretary 
of State for India an opportunity of settling the 
claim, if so advised, without litigation, or to enable 
him to havean opportunity to investigate the alleg- 
ed cause of complaint and to make amends, if he 
thought fit, before he was impleadsd in the suit. 
“This object would be completely frustrated, if it was 
maintained that a notice, which contained the names, 
descriptions and places of residence of some only of 
the plaintiffs in the suit, was sufficient. The word 
“ plaintiff’ in the singular must be construed in 
the plural. Consequently, the names of all the 
plaintiffs must be mentioned in notice of suit. 
Venkata Rangiah Appa Rao v. Secretary of State (3) 
and Bhola Nath Roy v. Secretary of State (4) 
relied on, Secretary of State v. Perumal Pillai (1) 
and Bhagchand Dagadusa v. Secretary of State 

: (2), referred to. ` as ce 

S. O. A. from the decision of the District 
Judge, Broach and Panch. Mahals, in 
Appeal No. 39 of 1929. f 

. Mr. B, G. Rao, for the Appellant. 
Messrs. A. A. Adarkar and M. H. Mehta, 
for the Respondents. 
Judgment.— This appeal arises out of 
a suit brought by the respondents for 
.a declaration that a certain plot of land, 
situate in the village of .Kankanpur, in 
. the Godhra Taluka, belonged to plaint- 
if No, 1, plaintif -No. 2 and defend- 
-ant No. 2. The plaint avers that: 

“plaintiff No. 1 served, defendant No.1 witha 
notice on October 4, 1927 under s. 80, Civil Proce- 
dure Code. 


and no reply was received from defend- 
ant No.1 even after the expiry of two 
months. Defendant No. 1 denied the title 
.of the plaintifs and defendant No. 2 to 
the plot and further contended that the 


. notice, Ex 13, was not proper and suffi-’ appeal, therefore, 


cient within the meaning of s. 80, Civil 
Procedure Code. Both the Courts repelled 
the contentions of defendant No. 1. The 
Secretary of State for India in Council 
now appeals and raises the same ques- 
tions. The first question is, whether the 
notice purported to have been given under 
8. 80, Civil Procedure Code was sufficient 
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within the meaning of that section. The 
notice, on the face of it, was given by 
plaintif No. l only. The learned District 
Judge, with regard to this contention, 
held that the omission in not joining 
plaintiff No. 2 and defendant No. 2 was not 
fatal to the sufficiency of the notice, and 
relied upon the decision in Secretary of 
State v. Perumal Pillai (1). It may, however, 
be pointed out that this case was decided 
before the decision of the Privy Council in 
Bhagchand Dagadusa v. Secretary of Stute 
(2). It was held by their Lordships, in 
that case, that s.80 imposes a statutory 
and unqualified obligation upon the Court 
and is to be strictly complied with; itis 
not merely procedure. It is true that the 
precise point, which is raised in this case, 
was not before their Lordships of the Privy 


Courcil in that case. But once it is 
realized that s. 80 is imperative and 
imposes a Statutory and unqualified 


‘obligation upon the Court to gee that its 
terms are complied witb, I think the posi- 
tion becomes clear. 


The ebject of s. 80 is to give the Secre- 
tary of State for India an opportunity of 
settling the claim, if so advised, without 
litigation, or, to enable him to have an 

` opportunity to investigate the alleged cause 
‘of complaint and to make amends, if he 
thought fit, before he was impleaded in 
the suit. This object would be completely 
frustrated, if it was maintained that a notice, 
which contained the names, descriptions 
and places of residence of some only of 
the plaintiffs in the suit, was sufficient. 
The word “plaintif” in the Singular must 
be construed in the plural. This is the 
view which has been taken in Venkata 
| Rangiah Appa Rao v. Secretary of State (3) 
and Bhola Nath Roy v, Secretary of State 
(4) and that vlew is correct. It may be that 
this view may lead to some complica- 
tions. but I am not concerned with them 
for the present in this appeal. In this 
view it is - not necessary for me to 
go into the other question which was raised 
_by the appellant in this appeal, and I 
express no opinion on it in this case. The 
must be allowed, the 


(1) 24 M 279; 1I MLJ 117, 

-(2 104 Ind, Cas, 257; AIR 
A 338; 51 B725; 53 ML J 81; 
Bom. LR 1297; 
1 Luck. Cas. 


1927 P O 176; 54 I 
24 L J 641-99 
(1927) M W N 561; 46. OL J 76; 
291; 32 O W N .61;26 lew 809 


(PO). ; 

02 129 Ind, Oas. 456; AIR 1931 Mad, 175 54 M 
418. m 
- (4) 16 Ind. Oas. 849; 40 O 503, 
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decree of the Courts below must be reversed, 
and the suit dismissed with costs through- 
ut. 

N. Appeal allowed. 
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LAHORE HIGH COURT 
. Second’ Civil Appeal No. 1262 of 1934 
January 14, 1935 

. CURRIE, J. 

MEHAR KHAN AND OTHERS—PLAINTIFFS — 

APPELLANTS 

versus 

. Syed ATTA MUHAMMAD SHAH 

tf —DgFEnDANT—RESPONDENT 

Punjab Tenancy Act (XVI of 1887), s. 50-A— 
Scope of—Suit onthe face of it merely for declara- 
tion of ownership by adverse possession- Suit in 
substance to contest liability to ejectment decided by 
Revenue Courts—Bar under s. 50-A. 

-The whole intention of e. 50-A of the Punjab 
Tenancy Act is to render final the decision of the 
Revenue Courts in cases under s. 45 by expressly 
barring recourse to Civil Courts forthe purpose of 
attacking the decision of the Revenue Courts in such 
cases, Where a suit is onthe face of it merely one 
for declaration that the plaintiffs are owners by 
virtue of adverse possession but is in substance one 
to contest their liability to ejectment which has 
already been decided by the Revenue Courts, the suit 
is barred by virtue of the provisions of s, 50-A, 
Punjab Tenancy Act. 43 ose 

G. A. from a decision of the District 
Judge, Mianwali, dated April 17, 1934, 
confirming that of the Sub-Judge, Fourth 
Class, Mianwali, dated March 24, 1933. 

Mr. Vasheshar Nath Serth, for the Appel- 

Jants. | 

Mr. Muhammad Munir, for the Respond- 
ent. 

Judgment.—The circumstances leading 
to this: suit may be briefly stated as fol- 
lows :— 

The present respondent Syed. Atta 
Muhammad Shah had a notice of eject- 
ment under s. 45 of the Punjab Tenancy 
Act served on the plaintifis-appellants. 
They instituted a suit under e. 45 (6) of 
the said Act to contest their liability to 
be ejected. Their suit was dismissed and 
an appeal was also dismissed. The ap- 

_pellants then came to the Civil Court and 
-jnstituted the present suit for a declara- 
tion that they were ‘owners by adverse 
-possession. A preliminary objection was 
raised that the suit could. not be enter- 

tained in. view of the provisions of s.50-A 
ofthe Punjab. Tenancy Act which runs as 

follows :— © tes 

“NG person ‘whose ejectment has been ordered, by 
a Revenue Oourt under s. 45 (6)..... may institute 
a suit‘in a Oivil Courts contest his liability to 
ejectment or to recover , possession or occupancy 


rights or to recover compensation,” 
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The objection was upheld by the Sub- 
Judge who accordingly dismissed the suit 
and the same view was adopted by the 
learned District Judge who dismissed the ` 
appeal; against this .order the present 
second appeal has been preferred. 

The sole question for. decision is whether 
s. 50-A of the Punjab Tenancy Act 
applies. This section was introduced 
into the Punjab Tenancy Act by the 
Punjab Tenancy Amendment Act V of 
1929. This Act- was passed in consequence 
of the decision of the High Court in Cheta 
v. Boija (1). In that case a Full Bench 
decided that where a tenant had been 
ejected it was open to him subsequently 
to sue in the Civil Oourts on the ground 
that he was entitled to possession as an 

-occupancy tenant. The line of reasoning 
adopted was thatif he had been ejected he 
ceased to be a tenant and, therefore, could 
have resort tothe Civil Courts. . 

For the appellants Mr. V. N. Sethi 
contends that the question of .title by 
adverse possession is one that can only 
be decided by the Civil Courts and cannot 
be tried by a Revenue Court. He argues 
that if s. 50-A bars the agitation of such 
questions of title in the Civil Courts it 
comes to this that the question of title 
cannot be tried anywhere. It appears to 
me, however, that this is not a. correct 
statement of the case. Section 77 (3) (f) 
gives the Revenue Court jurisdiction to 
decide, suits by tenants under s. 45 to con- 
test liability to ejectment when notice of 
ejectment has been served. .In Thakur Gir 
v. Baisakhi (2) it was held that the word 
‘tenent’ in s. 77 (3) (f) should be construed 
as meaning ‘the personon whom a notice 
of ejectment has been served”. Sir Meredyth 
Plowden remarked : ; 

“There is not a word ia s, 45 of tha Act to 
resirict the grounds on which the person in poss 
session served with notice of ejectment may contest 
his liability in the suit which he is expressly 
admonished to bring in a Revenue Court.” 

lt is, therefore, clear that the plaintiffs 
could contest the notice of ejectment on any 

grounds in the suit under s. 49 (6). No 
idoubt the question of title by adverse pos- 
‘session can only be finally decided by a 
“Civil Court was held by the Financial Com- 
missioners in Sadhu Ram v. Mehr Shah (3) 
but the procedure is that if it becomes neces- 
sary to decide that question, it is the duty 
of the Revenue Courts to take action under 


(1) 103 Ind, Cas, 507; 9 Lah, 38; A I -.R 1927 Lab. 
452 (E BY i í E 


(E BY, 
(2) 3 P R 1695, 


(3) 11 Lah. L T 76 Rov. She E 
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s. 98 of the Punjab Tenancy Act and refer 
the claimant. to the Civil Courts. In the 
present case though it appears that the 
plea of adverse possession was raised in 
the plaint, the case does not appear to, have 
been fought in. the Revenue Courts on. that 
basis. The Collector in his order clearly 
states that the plaintiffs did not base their 
claim on adverse possession for over 12 years 
but from.the very beginning they claimed 
that they were the owners of the land and 
built the kotha and chappar which stand 
thereon. - This they failed to prove and 
the Revenue Courts held that the relation 
of owner and tenant existed between the 
parties, There was thus no question of 


referring any claim to title by virtue of: 


adverse possession to the Civil Courts. It ap- 
pearsto my mind clear that the whole inten- 
tion of 8. 50-A of the Punjab Tenancy Act 
was to render final the decision of the 
Revenue Courts in cases under s. 45 by 
expressly barring recourse to Civil Courts 
for the purpose of attacking the decision 
of the Revenue Courts in such cases, As 
boththe lower Courts remarked, the present 
suit, though on the face of it merely one 
for a declaration that the plaintiffs are 
owners by virtue of adverse possession is 
in substance one to contest their liability 
to ejectment which, has already, been de- 
cided by the Revenue, Courts., 

In my opinion, therefore, the. learned 
District Judge rightly held: that the suit 
was barred by vittue of the provisions, of 
5. 50-A of the Punjab Tenancy ‘Act. I, 
therefore, dismiss the appeal with costa. 

Ne Appeal dimin 
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ALLAHABAD HIGH COURT 
Civil Revision Application No, 455 of 1934 
E ebruary 20, 1955 

: KENDALL, J. 

AB DUL GHANI KHAN—APPLIOCANT 
VETSUS 
RAM MOHAN LAL— prosite PARTY 

Criminal Procedure Code (Act V of 1898), ss. 
416-B and, 195(3)— Small Causes Court directing 
prosecution—Appeal lies to District Judge and not 
to Subordinate Judge even though he signs, in dispos- 
ing of appeal, as Additional Sessions’ Judge. 

An appeal under s. 476-B, Criminal Procedure 
Code, lies to,the Court, to’ which the Court making 
Hence, where a Judge 
of `a Small Oause Court passesan order directing 
prosecution, an appsal lies to the District Judge and 
the Subordinate Judge has no such jurisdiction, 
even though in disposing, of the appeal he signs ag 
Additional Sessions Judge; 

O, R. App. against an order of the Addis 
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tional Sessions Judge, Allahabad, datel 
August 1, 1934. 

Mr. A, M. Khwaja, for the Appian 

Messrs. A. P. Pandey and S. B. Johari, 
for the Opposite Party. 

Order.—This application is made for the 
revision ofan order passed by Mr. K. 
Banerji on September 1, 1934, purporting to 
act as an Additional Sessions Judge of 
Allahabad. The order was passed in the 
course of the hearing of an appeal from an 
order passed by the Judge of the Small 
Qause Court, Allahabad, on December 20, 
1932, directing ‘the prosecution of the 
opposite party Ram Mohan Lal, for offences 
under ss. 193 and 209, Penal Code. 

The circumstances are fully stated in the 
order of the Judge of the Small ` Cause 
Court, and if the’ opinions “which he eg- 
presses in that, judgment are supported by 
the evidence, it is clear that it was not 
only proper but necessary to. grant the 
application made by Abdul Ghani Khan, 
the present applicant, for the prosecution 
of the opposite party. f 

Anappeal was made under s. 476-B, 
Criminal Procedure Code, to the District 
Judge of Allahabad against the order 
passed by the Judge of the Small Cause 
Court. By some inadvertence the hearing 
of this appeal was transferred to Mr. Banerji 
who, as it now appears, had no juris: 
diction to dispose - if of. An appeal under 
s. 476-B, Criminal Procedure Code, lies to 
the Court to which the Gourt making the 
complaint issubordinate and under s.195 
(3), Criminal Procedure Code.: . 

“In the case ofa Oivil Oourt from whose decrees 
no appeal ordinarily lies, to the principal Court hava 
ing ordinary civil ‘jurisdiction Within the local 
limits of whose jurisdiction such Civil Court is 
situate,” 

The Court ordering: the complaint being 
the Judge of the Small Cause Court of 
Allahabad, it is clear that the District 
Judge himself had jurisdiction to hear the 
Judge 


had no such jurisdiction and Mr. Banerji, 


‘though he, signed himself Additional 


Sessions Judge in disposing of the, appeal 
waa really purporting.to act in the exercise 
of his civil jurisdiction which was not that 
of a District, Judge but of a Subordinate 


Judge 


Yt TDIA therefore, that his appellate 
‘order quashing the orders, of the Judge of 
the Small Cause Court. was ‘passed with- 
oat jurisdiction. I have, been asked by 
Mr. Pandey not to interfere because tt is 
no part of the duty of the: Court, to Pass 
orders. that, will have the, effect, of injy Ling 
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any of the parties to a litigation. The 
position, however, is that the Judge 
of the Small Cause Court, who has 
‘heard the evidence and knows the facts 
has thought it necessary to order a pro- 
secution and has given reasons which 
(as Ihave said above) if they can be sup- 
‘ported by the evidence are good reasons 
for ordering prosecution. The appellate 
‘order which has been passed reversing 
this order dces not give good reasons for 
reversing it. I have read it but Mr. Banerji 
‘does not appearto have faced the real 
issues in the case and his order ought 
‘not to be allowed to stand even if it could 
be said to have been passed with juris- 
diction. 

The result, is that, I allow the present 
‘application without making any order as 
to costs, and direct that the order passed 
by Mr. Banerji on August 1, 1934, be set 
‘aside, The appeal must be re-admilted 
on its original number, but as it has been 


‘pointed out that the: present District Judge - 


of Allahabad Mr. Tej Narain Mulla, has 
made a remark in an official documen; 
which may be regarded by the present 
opposite parly as showingthat the Judge 
is likely to disbelieve his statement, I 
direct that the appeal be transferred for 
decision to the District Judge of Benares. 
D. Application allowed. 





MADRAS HIGH COURT 
Civil Miscellaneous Petition No, 3403 
of 1934 
January 24, 1935 
Bras.ey, O. J. AND Cornisn, J. 
THE NEDUNGADI BANK, Lrp.— 
PETITIONER 


VETSUS 
THAYARAMMAL AND OTHERS 
-—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. I—Mortgage executed by minor—Suit to set aside 
mortgage—Decree directing plaintiff to pay up mort- 
gage amount and declaring mortgage void and direct- 
ang it to be cancelled and delivered— Whether re- 
demption decree—Mortgagee's right to apply for sale 
on default of payment. 

Where ina suit to have a mortgage declared’ in- 
valid and asking for its cancellation on the ground 
that the executant was a minor on the date 
when heexecuted the mortgage, a decree was passed 
upholding the plea of minority but directing that 
the plaintiffs should pay to the mortgagees the 
mortgage amount with interest before a certain date 
“as the money had been obtained by fraud and used for 
the benefit of the minor and that on such payment 
the mortgagee Bank should deliver to the plaintifs the 
mortgage deed duly cancelled with the title deeds and 
payment waa not made on the prescribed date ; 
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Held, that the decree was in the nature of a 
redemption decree and the mortgagees were entitled 
to claim the benefit of O XXXIV, r. 7, Civil Proce- 
dure Code, and to ask for an order for the «ale of 
the properties comprised in the mortgage, Idumba 
Panayan v. Pethi Reddi (1), Abdul Shakur Sahib v. 
Abdul Rahiman Sahib (2)and Akskayalingam Pillai 
v. Avayambalammal (3), referred to. ` 


Petition praying that in the circumstances 
stated in the affidavit filed therewith, 
the High Court will be pleased, to issue 
an order directing the sale of the mort- 
subject 
matter of O. S. Appeal No. 15 of 1930, 
perferred against the judgment of the 
Honourable Mr, Justice Waller, dated 
November 5, 1929, and, passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in O.8. 
No. 595 of 1922. 


Mr. T. L. Venkatarama Ayyar; for ihe 
Petitioner. 5 
Mr. K. Rajah Ayyar, for Mr. E. R. 


‘Krishnan, for the Respondents. 


Beasley, C, J.—It is only necessary 
to state the facts quite briefly. The 
appeal related to a suit by the mother of 
one Balakrishna Gramani by her next 
friend Chellammal and two others. Bala- 
krishna Gramani had executed a mortgage 
in favour of the respondent bank. 

It was a suit to bave that mortgage 
declared invalid and asking for its 
cancellation and other reliefs on the ground 
that Balakrishna Gramani was a minor 
on the date when he executed the mort- 
gage. Waller, J. before whom the svit 
came on the Original Side, ruled against 
the plaintiff's plea’ of minority of Bala- 
krishna Gramani and dismissed the suit. 
On appeal I and my learned brother 
Conish, J. came to the conclusion that 
Balakrishna Gramani was a minor on the 
dale of the execution of the suit mort- 
gage. We also came to the conclusion 
that the money had been obtained from 
the tank by means of a fraud played 
upon the bank and that the money was 
used for purpcses binding upon the family. 
Under these circumstances we upheld the 
plaintifi’s plea of minority of Balakrishna 
Gramani and at the same time granted 
relief to the defendant bank. We 
directed that, on payment by the appel- 
Janis to the bank on or before July 25, 
1932, of the mortgage amount with interest, 
the mortgage deed executed by Bala- 
krishna Gramani in favour of the bank 
was to be set aside and that the defendant 
bank was thereupon to deliver up to the 
plaintifis-appellants the mortgage deed 
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duly cancelled and all the title deeds of 
the mortgaged properties in their possession 
or power, The date specified, namely 
July 25, 1932, arrived and has long since 
passed. No effort whatever has been made 
by the appellants to pay the mortgage 
amount and interest to the respondent 
Bank; and so far as our information goes, 
no interest has been paid upon: the 
mortgage amount and no sum by way of 
repayment of principal has been paid. 
The position, therefore, is that the 
appellants who have got from the Appel- 
late Court a decision on the question 
of minority which of course means that 
the mortgage was void as against them 
and who are remaining in possession of the 
property are going to do nothing. They 
are neither going to repay the principal 
“mor make any payment towards interest. 
So far as they are concerned, in view of 
the Appellate Court's decision on the 
minority question, the mortgage is a mere 
piece of paper and they are, by reason 
of the Appellate Court's order, left in a 
‘better position than that in which they. 
were before they filed the suit. These 
observations are not intended to decide 
conclusively any question as to whether 
in any. suit which might hereafter be 
brought by the bank upon the mortgage 
the appellants could successfully defend 
it. It is not necessary for us here to 
make any observations with regard to it 
and it being unnecessary, it is undesir- 
able that we should here say anything 
at all about the bank’s rights with regard 
to the mortgage and any suit based upon 
it. The question here is what is the 
proper order to make consequent upon 
the Appellate Court's order made nearly 
three yearsago. It has been suggested to 
us, and with some force, that, by reason of 
the Appellate Court’s order and the form 
in which the decree isdrawn up, it is to be 
taken as a decree for redemption and our 
attention has been directed to Idumba 
Panayan v. Pethi Reddi (1), which we think 
we can accept as an authority in support 
of this proposition. The same or nearly 
so position has been dealt with in other 
cases by Sir Walter Schwabe, ©. J. in 
Abdul Shakur Sahib v. Abdul Rahiman 
Sahib (2), and also by Venrkatasubba 
Rao, J. in a more recent cass, VE, 


(1) 54 Ind. Cas.451; 43 M 3571; 31 M L J 699; 1L 
W 25; 27M L J 216. 

(2) 72 Ind. Cas, 868; 46 M 148; 44 M L J107; (1923) 
MWN 1;17 L W 216; AI R 1923 Mad, 284, z 
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Akshayalingam Pillaiv. Avayambalammal 
(3), where the rights of parties in suits 
claiming specific_performance are discussed. 
We think that Courts in making an order 
such as we made intend to give reciprocal 
rights to all the parties concerned. 
Relief is given to the plaintiff. The 
plaintiff can redeem the mortgage or get 
specific performance of his contract by 
fulfilling certain conditions. At the same 
time it is intended that the other party 
the defendant should be given certain 
rights. I am clearly of the opinion that 
cases such as this call for reciprocity. 
That being so, it seems to me that the 
bank, the respondeats in the appeal, the 
petitioners in this petition are entitled to 
claim the benefit of O. XXXIV, r. 7, Civil 
Procedure Code, and to ask for an order 
for the sale of the properties comprised 
in the mortgage. That being so, the 
C. M.’P. is allowed and an order for the 
sale of the properties comprised in the 
mortgage is made. The petitioners here 
will have their costs of this petition, 
Rs. 35. i i 
Cornish, J.—I agree. 
` Petition allowed. 


56 M 796; 37 L W-417; 64 M 


A. 
(3) 144 Ind. Cas. 621; 
Mad. 386; 


LJ 536; (1933) M W N 265; A IR 1933 
Ind, Rul. (1933) Mad, 459, 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1644 of 1934 
h February 25, 1933. 
NIMAT-ULLAH, J. 

JAFAR HUSAIN AND oTaERs—_ 

DEFrENDANTS—APPELLANTS 

versus 
- PEAREY LAL AND OTHERS— PLAINTIPES 
—RESPON DENTS 

Criminal Procedure Code (Act V of 1898), s. 144— 
Right to celebrate Ram Lila and take out procession 
for the first time—Another section of people who have 
ne manner of right or interest objecting —Orders under 
s, 144—Propriety of. 

Ordinarily a person’ desiring’ to do what he is 
lawfully entitled to do should have. the support of 
those responsible forlaw andorder. Orders under 
s. 144, Oriminal Procedure Code, are to be directed 
not against those who desire to do what the law 
permits them to do, but against those who attempt 
to prevent the exercise of a legal right. 
Persons of whatever sect, are entitled to con- 
duct religious processions through public streets, 80 
that they donot interfere with the manner and use 
of such street by the public and subject to such 
directions asa Magistrate may lawfully give to 
prevent obstructions of the thoroughfares or breaches 
of the public peace. The right is not one which is 
dependent for its enforcement on the previous : exer= 
cise of it, The Magistrate should not take action 
under s. 144, merely because some Muhammadang 
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who have no. manner of interest or right object to 
the Ram Lila procession taken out by some section 
of the Hindus even if the Hindus celebrate the 
festival only for the first time. Manzur Hasan v. 
Mahomed Zeman (1), applied. i 


| S.C, A. from the decision of the Addi- 
tional BSub-Judge, Moradabad, dated 
September 28, 1934. 

Mr. A. M. Khwaja, forthe Appellants. 

Judgment.—Thisis an appeal by the 
defendants in a suit brought by the 
plaintiffs for a perpetual injunction which 
has been granted by the lower Appellate 
Court, The defendants have appealed. 

The plaintifi-respondenis represent the 
Hindu population of village Aghwanpur 
(Mughalpur) in the District of Moradabad. 
The defendants were impleaded in a 
representative capacity and defended the 
suit on behalf of the Muslim community 
of the same village. The plaintiffs’ case 
was that they desired to celebrate Ram 
Lila in 1932 and to take out a procession 


from a certain place in the village. to 
another place inthe same village. The 
Muhammadans objected on the ground 


that both the Ram Lila and the procession 
were “innovations” and that the Hindus 
had no right either to celebrate the Ram 
Lila orto'take out any procession as they 
were opposed tothe sentiments of the local 
Muslims. It appears that the District 
authorities embarked upon an inquiry as 
to whether Ram Lila had been celebrated 
in previous years and as to whether the 
procession attempted to be taken out by 
the Hindus had been taken out on previous 
occasions. They. also appear to have made 
an attempt to bring about an amicable 
settlement hetween the parties but failed. 
- Eventually an order under s. 144, Criminal 
Procedure Code, was passed prohibiting the 
performance of Ram Lila and taking out 
the procession. The suit which has given 
rise to this appeal was instituted for an 
injunction restraining the defendant (Mu- 
hammadans) from interfering with the 
right ofthe Hindus to take out procession 
and to celebrate the Ram Lila. It was 
alleged on behalf of the plaintiffs (the 
Hindus) that Ram Lila had been celebrated 
in the village for many years in the past 
and that the procession was a ceremony 
connected with the Ram Lila celebration. 
‘other. hand, maintained that 
functions were recently thought of end 
should -not, be allowed. They disputed the 
Eight of the Hindus to. celebrate the Ram 
Quila-at certain places. and to take out a 
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procession contrary to the established 
practice. The trial Court held that Ram 
Lila celebration was an oldinstitution in 
the village, and to that extent, the injunc- 
tion prayed. for by the plaintifs was 
granted. Asregards the right to take out 
a precessicn by the plaintiffs, the trial 
Court’s view was that it was an innovo- 
tion. Accordingly the injunction prayed for 
was refused by that Court. The plaintiffs 
preferred an appeal to the Subordinate 
Judge, and the defendants filed cross- 
objections impugning the finding of the 
trial Court sofar asit permitted the cele- 
bration of Ram Lila at certain places. The 
lower Appellate Court agreed with the 
finding of the trial Court as regards the 
celebraiion of Ram Lila and maintained 
the decree appealed from to, that extent. 
As regards the right to takeout procession, 
the lower Appellate Court held : 

“That although the processions are an innovation, 
the plaintiffs are entitled to take them out on the 
public roads subject of course to limitations aa to 
time, place and manner as may he imposed upon 
them by the District authorities under the powers 
given to them for the prevention of the breaches of 
the peace.” 


In the present second appeal filed by 
the defendants, anumber of grounds have 
been taken in the memorandum of.appeal. 
They are somewhat discursive, and may 
be compressed into the following: (1) 
That it is not open tothe Hindus to cele- 
brate Ram Lila at given places and to 
take out processions contrary to the local 
usage. (2) That the two enclosures in 
which the Hindus desire to celebrate did 
not belong tothe plaintiffs and, therefore, 
no injunction could be obtained by them 
restraining the Muhammadans from inter- 
fering with the celebration of the Ram 
Lila. (3) That the taking out of procession 
being an innovation as found by the lower 
Courts, the Hindus have no right to take 
them out and no injunction should be 
issued, as prayed by the plaintiffs. 

It seems tome that the defendants’ pleas 
are misconceived. Celebration of Ram Lila 
by itself isa function which every Hindu 
has a right to perform in his own house 
or inthe house of his neighbour or friend 
if he so allows it. The fact that it was 
never celebrated in a village is no ground 
for objecting to its celebration for the 
first time in any particular year. It is 
only if the manner of its performance 
comes in conflict with the civil rights of 
Muhammadans that any question may pos- 
sibly arise : but in this case the sole 
ground on which the right of the Hindus to 
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celebrate the Ram Lila is objected to is 
that itis an “innovation.” As regards the 
Ram Lila itself, the lower Courts have 
found after an elaborate enquiry that ‘itis 
not an “innovation.” In my opinion this 
was a waste of time. The issue was wholly 
immaterial and the ‘trial Court should 
have ruled out the plea on the first 
hearing and should have declined to give 
any finding asto whether it was an in- 
novation or was according to an established 
practice. As already stated, every Hindu 
has a right to celebrate the Ram Lila at 
any place, where those o@cupying or hav- 
ing the use of it have no objection to its 
performance. Ofcourse it isnot open to 
them to trespass upon land belonging to 
a person who objects to the performance 
of Ram Lila relying upon his ownership. 
That is a different question altogether, 
In this instance though the defendants 
take objection to the celebration of Ram 
Lila in two particular enclosures, it is not 
suggested that they have any proprietary 
or other interest in them which can justify 
their assertion of a right to those enclosures 
or interference with the celebration of the 
Ram Lila with the consent of the owners 
or occupiers ofthose enclosures. 

As regards the right to take outa pro- 
cession, the position is not materially 
different. It is open to the Hindus to 
conducta procession from one particular 
place to another through public thorough- 
fares subject to such restrictions or condi- 
tions asmay lawfully be imposed by those 
responsible for public peace and tranquil- 
lity. Their Lordships of the Privy Coun- 
cil have clearly held in Manzur Hasan 
v. Mahomed Zaman (1), that persons of 
whatever sect are entitled to conduct 
religious processions through public streets, 
so that they do not interfere with the 
manner and use of such street by the 
public and subject to such directions as 
a Magistrate may lawfully give to pre- 
vent obstructions of the thoroughfares or 
„breaches ofthe public peace. The right 
thus recognized by their Lordships is again 
not one which is dependent for its en- 
forcement on the previous exercise of it. 
It is easily conceiveable that a resident 
of a village might for the first time in his 
life think of celebrating the Ram Lila 
ona large scale and taking out procession 
from one place to another. It cannot be 
| C1) 86 Ind. Cas. 236; A I R 1925 P O 36,521 A 
‘Sl: 47 A151; 48M L J 23; 21L W 239: 6P LT 
115; 23.4 LJ 179; 27 Bom, L R 170; 20 W N53: 
a D A (P 0) 34; 29 0 W N 488; 3 Pat. LR 300 
a wh PS ae + 


_ 


JAFAR HUSAIN V, PEARY LAL (ALL) 


597 

doubted that subject to the limitations ire- 
cognized by their Lordships of the Privy 
Council, he has an absolute rightto take 
oat a crocession. If the intentions of 
those in charge are othefwise than peaceful 
it is a matter for the Magistrate to take 
them into consideration in determining 
whether he should impose any limitation 
to ensure the peace and tranquillity. The 
members of any othar community or sect, 
however, cannot on the sole ‘ground that 
itis an innovation, arrogate to themselves 
the right toobject. In ‘the present case, 
the Magistrate appears tohave recognized 
it as a rule of law that any religious 
observance by oné section of the popula- 
tion ofa villaga is not permissible if it 
is objected to by another section of the 
population and if it isan innovation. This, 
in my opinion, is an undesirableattitude to 
take in settling Communal disputes. Ordi+ 
narily a person desiring to do. what he is 
lawfully entitled to do should have the 
support of those responsible for law ‘and 
order. Orders under s. 144 are to be 
directed not against those who desire to 
do what the law permits them to do, but 


‘against those who attempt to prévent the 


exercisé of a legal right, 

The two enclosures which are apparent- 
ly the places where the Hindus desire 
to celebrate the Ram Lila and to take out 
processions from, do not belong to any of 
the Muhammadans of the village. It ië 
not stated thatthey have any right of 
occupation or user of those enclosures. All 
that is said is that they do not belong to the 
plaintiffs, that is to say, tothe individuals 
whose names are mentioned in the array 
of the plaintiffs. Apparently the plea ‘does 
not go sofar as to suggest that the én- 
closures did not belong to any of the 
Hindus ofthe locality. It is likewise, not 
suggested thai the owners or occupiers of 
those enclosures object tothe celebration 
of the Ram’ Lila therein or to thé proces- 
sions being taken out therefrom. It is 
clear tome that in these ‘circumstances 
the defendants have no locus standi what- 
ever in objecting to any of these functions, 

T have already dealt with the ‘third 
question as part of the first and need not 
repeat the reasons on which Toverrule the 
appellants’ contention. The lower Appellate 
Court has taken a correct view ot all ¢he 
questions involved in the case. The ap- 
peal failsand is dismissed undér ©, XLI, 
Y. 11, Oivil Procedure Code, The quéstiong 
involved in this ‘appeal ate. im my opinion 
go. easy of ‘determination: and the view 
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taken by the lower Appellate Court is so 
palpably correct that I donot think any 
useful purpose will be served by granting 
leave to appeal under the Letters Patent. 
Leave is accordingly refused. 

D. Appeal dismissed. 





RANGOON HIGH COURT 
Criminal Appeal No. 81 of 1935 
March 12, 1935 - 
MAORNEY, J. 
SWEE ING— APPELLANT 
versus 


. KOON HAN AND ANOTAER— RESPONDENTS 

Penal Code (Act XLV of 1860), ss. 211, 500—Report to 
Police by women as having been raped by A and others 
unknown—Police finding it false—Complaint in Court 
naming A and B—Dismissal:of complaint— Charge 
of defamation against woman— Offence falls under 
8, 211 and not s.500—Complaint in writing of Court 
—Necessity of -Criminal Procedure Code (Act V of 
1898), ss. 195, 516—Costs—Witness fees, if can be 
included in costs. 

The appellant, a woman, made a report to the 
Police charging one A and other persons unknown 
with having confined and raped her. On inquiry 
the Police were of the opinion that the case was 
not a true one, and they declined to take action. 
She then filed a complaint in Oourt definitely charg- 
ing Aand B with having confined and raped her. 
The charge being found false, the complaint was 
‘dismissed and A and B filed complaints against her 
‘for having defamed them: 

Held, that what she was doing was not defaming 

these persons but bringing a (possibly false) charge 
against them. If her complaint was a false one, her 
object in making if was not to defame these persons 
so much as to harass them and cause them the in- 
convenience of being subject to criminal proceed- 
ings forwhich offence, s. 211, Penal Code, was the 
appropriate section.and the Magistrate could not 
‘take cognizance of it except on complaint in writing 
of the Oourt as required by the provisions of s. 195, 
Criminal Procedure Code. 
. In awarding costs the Court can take into con- 
sideration only the costs set out in s, 546-A (1) (a) 
‘and (b), Criminal Procedure Code. Witness fees 
should not be included in the costs. ` 

` Cr. A. from an order of the Second Addi- 
tional Magistrate, Rangoon, dated Decem- 
ber 15, 1934. 

- Mr. S.T. Leong, for the Appellant. 

Judgment.— This appeal must be al- 
-lowed. The appellant, Swee Ing made a 
report at the Police Station charging one 
Ah Shyan and other persons unknown with 
-having confined and raped her. On 
-inquiry the. Police were of the opinion that 
the case was not a true one, and they 
declined to take action. Swee Ing then 
-filed a complaint in the Court of the Dis- 
trict Magistrate of Rangoon in Criminal 
Regular Trial No. 37 of 1934 in which she 
„definitely charged Ah Shyan and Koon 


Han, the present respondents, with having 


““SWHE ING v. KOON HAN (RANG) 


-gs, 546, Criminal 


- costs. 


15610 


confined and raped her. It seems that 
although she had not known their names 
when she laid the information with the 
Police, she subsequently pointed out to the 
Police Officers these two men alleging that 
they were the persons who had raped her. 

The District Magistrate after perusing 
the Police papers dismissed the complaint. 
Swee Ing applied to this Court in revision, 
but this Court declined to interfere with 
the order of the District Magistrate. There- 
upon the two respondents filed separate 
complaints against Swee Ing under s. 500, 
Penal Code. The two complaints were 
heard together and Swee Ing was charged 
under s. 500, Penal Code, with having 
defamed Koon Han and Ah Shyan by 
making a false report at the Police Station, 
knowing or having reason to believe that 
such report would harm the reputation of 
the said Koon Han and AhShyan. As the 
acts of defaming Koon Han and Ah Shyan 
were separate acts, Swee Ing should have 
been charged separately in respect of each 
act. However I do not think her tiial has 
heen prejudiced by the irregularity. The 
Magistrate found that the report was made 
not in good faith but in order to harass or 
cause vexation to the persons against whom 
it was made. He therefore sentenced Swee 
Ing to pay a fine of Rs. 51, in default, to 
suffer two months’ simple imprisoment. He 
further directed Swee Ing to pay Rs. 36, 
being the costs of the prosecution under 
Procedure Code. This 
order was not correct, because evidently the 
witness fees have teen included in the 
In awarding cosis the Court can 
take into consideration only the costs set 
out in s. 546-A (1) (a) and (b), Criminal 
Procedure Code. Further, the order direct- 
ing that half the costs should be paid 
to each complainant appears to me 
tobe anomalous. The irregularity has 
arisen owing to combining the iwo com- 
plaints. It seems to me that the order 
ought to have directed the payment of costs 
to one complainant only. These, however, 
are not important points. 

It seems tome thatthe Magistrate has 
by arbitrarily classifying the offence com- 
mitted as one punishable under s. 500, 
Penal Code, endeavoured to escape the pro- 
visions of s. 195, Criminal Procedure Code, 
and assumed a jurisdiction which he could 
not assume. The defamation, if it can be 
called defamation, took place when Swee 
Ing pointed out the two respondents as 
being the persons who raped her and not 
when she laid her report at the Police Sta- 
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‘ion, for then she did not know their names. 
She defamed them again when she filed 
her complaint with the District Magistrate, 
but obviously, what she was doing 
was not defaming these persons but bring- 
ing a (possibly false) charge against them. 
Tf her complaint is a false one, her object 
in making it was not to defame these pre- 
sons so much as to harass them and cause 
them the inconvenience of being subject to 
criminal proceedings. For such an ofi- 
ence s, 211, Penal Code, is the appropriate 
section, but the Court may not take cogniz- 
ance of an offence under s. 211, Penal Code, 
committed in relation to any proceeding in 
Court except on acomplaint in writing of 
such Court or by some other Court to which 
such Court is subordinate. By assuming 
that the offence falls under s. 500, Penal 
Code, the Magistrate cannot avoid the 
effect of this provision of the law. The 
same view was taken in Queen-Hmpress v. 
Mi Gywet (1). 

I therefore set aside the conviction and 
sentence passed upon Swee Ing. The fine 
and costs paid shall be refunded to her. 

N. Conviction set aside. 
(1) (1897-1901) 1 U BR 279, 


ALLAHABAD HIGH COURT 

Second Civil Appeal No, 320 of 

March 6, 1935 
Bennet, J. 
GOPAL SAHAI—PLAINTIFF— 
APPELLANT 
Versus 
NASIR UDDIN AND ANOTHER—DEFENDANTS 
—RESPONDENTS, 

Agra Tenancy Act (III of 1926), s. 227—Suzt for 
profit -Usufructuary mortgagee—Kabuliyat in favour 
of usufructuary mortgagee by ex-proprietary tenant 
—Mortgagee, whether entitled to collect rent and 
whether can retain whole of it against another 
co-sharer, ' 

The position of a usufructuary mortgagee in a suit 
for profits under s&s. 227, Agra Tenancy Act, isthat 
he is entitled to collect a share of the assets of the 
mahal proportionate to a share inthe mahal, that is, 
the share which he has in his usufructuary posses- 
sion. The mere fact that an ex-proprietary tenant, 
has executed a kabuliyat in his favour entitles him 
to collect that rent, but itdoes not entitle him to 
retain the whole of that rent against another co- 
sharer. On the creation of anex-proprietary tenancy 
the ex-proprietary tenant is the tenant of the co- 
parcenary body and not the tenant of any particular 
co-parcenary. . 

S. 0. A, from a decision of the District 
Judge, Meerut, dated November 30, 1932. 
Mr. Vishwa Mitra, for the Appellant. 
` Mr. Mushtaq Ahmad, for the Respond- 


ents, - 
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Judgment. —This is a second appeal 
by a plaintiff whose suit was dismissed 
by the lower Appellate Court. The 
plaintiff brought a suit under s. 227, Agra 
Tenancy Act, for his share of profits against 
the defendant. No. 2, Nasiruddin, as a 


.co sharer in possession under a usufructu- 


ary mortgage. The Revenue Court granted 
a decree to the plaintiff for a certain 
amount of mesne profits. The facts apparent 
from the pleadings, which are admitted by 
learned Counsel in this Court for the 
parties to be correct, are that the khewat 
number in question consisted of 7 biswanis 


-8 tanwansis and was held originally by 


defendant No. 1, Ohhidda Khan ‘and 
Chhidda Khan was in cultivating posses- 
sion of the total area 36 biswas odd in 
this khewat number 24-6. Obhidda Khan 
executed a usufructuary mortgage .of 2 
biswansis 8 tanwansis share in favour of 
defendant No. 2, Nasiruddin, and he 
executed akabuliat agreeing to pay rent to 
defendant No. 2 Rs. 65-2-9 per annum for 
a portion of the cultivated land in this 
khewat number. Subsequently the plaintiff 
purchased the equity of redemption of 
Chhidda Khan but he has not redeemed 
the usufructuary mortgage. Plaintiff also 
purchased the remaining 5 biswansis share 
in the khewat number which is not 
encumbered by mortgage and plaintiff got 
-the Revenue Court to assess ex-proprietary 
rent on the remaining portion of the 
cultivated area in possession of Chhidda 
Khan which was fixed at Rs. 40 This 
Rs. 40 ex-proprietary rent was rent payable 
to all the co-sharers in the khewat number 
because an ex-proprietary tenant is the 
ex-proprietary tenant of all the co-sharers. 
Similarly in regard to Re. 95-2-9 rent 
under the kabuliyat between Ohhidda Khan 
and Nasiruddin, this must be taken to be 
ex proprietary rent and to be due to all 
the co-sharers. The plaint in para. 3 set 
out that the total rental of the khewat in 
question was Rs. 135-2-0 and learned 
Counsel points out that that sum is com- 
posed of the two items Rs. 95-2-9, due 
under the kabuliyat from Chhidda Khan, 
and Rs. 40 due from Chhidda Khan as 
the ex-proprietary rent fixed by the Court, 
These facts were admitted in para. 2 of 
the written statement and are nob in 
dispute. a 
Now the plaintiff brought a suit in the 
Revenue Court in his capacity of a co- 
sharer in possession of a9 biswansis share 
in this khewat number. He had no right 
to sue in regard to the 2 biswansis .8, 
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taniansis. because he only held the equity 
of redemption in that shaiè and defend- 
ant No. 2 was in pessession of that share 
as a usufructuary mortgagee. But un- 
‘fortunately this position was not appreciat- 
-ed by the two lower Courts and the 
‘issue framed was, “Is the plaintiff a 
mortgagor and defendant a mortgagee and 
‘hence no profit is due from him?” The 
trial Court although it framed this issue 
actually decided the suit on correct lines 
‘by taking the evidence of the patwari as 
‘to: the total amount of the collections in 
“the mahal which it held to be the pay- 
{nent of the rent under the kabuliyat 
‘Ra, 95-2-9, and it held that the plaintiff had 
hot realised any of the Rs, 40 ex-pro- 
prietary rent. The net assets, therefore, 
after deduction of land revenue ‘coming 
to Rs. 247-9-6, the Court gave the plaintiff 
a two-thirds share, Rs, 165-1-0 with pro- 
“portionate interest and costs. Defendant 
No. 2, Nasituddin, brought an appeal 
‘before the lower Appellate Court alleging 
in ground No. 3 that the trial Court had 
erred in holding that. the plaintiff was 
-@utitled to-¢laim two-thirds share of the rent 
yezeived by the appellant from Chhidda 
Khan, defendant No. 1. The lower Ap- 
“pellate Cowxt has considered the matter 
Solely from the point of view of the 
mortgage and it held : 


“Until the mortgage is redeemed by the plaintifi- . 


respondent, the appellant Nasiruddin is entitled to 
this sum (Rs, 95-2-9) by way of interest on his 
‘mortgage money and the plaintiff-respondent cannot 
‘get any share in it,” 

Now. the ‘question is whether such a 
‘finding is legally correct in a suit for 
‘profits. The position of Nasiruddin in a 
suit for profits under s. 227, Agra Ten- 
‘ancy Act, is that he is entitled to collect 
à share of the assets of the mahal pro- 
portionate to a share in the mahal. The 
share which he has in his usufructuary 
possession is a share of 2 bdbiswansis 8 
tanwansis. The mère fact that Chhidda 
Khan, an ex-proprietary tenant, has exe- 
cuted a kabuliyat in favour of Nasiruddin 
to pay Rs. 95 odd rent per annum entitles 
Nasiruddin to collect that rent, but it does 
ot entitle him to retain the whole of 
that rent against another co-sharer. The 
position will be more easily seen if we 
assume that Chhidda Khan had put the 
whole of the land in She mahalin its khewat 
aid agreed to pay the whole rent to Nasir- 
ud-din. On the theory of the lower Appel- 
Yate Court in such a case the plaintiff 
would have been entitled to nothing although 
he was the owner of a 5 biswansis share in the 
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khewat number, a share which was une 
encumbered by any usufructuary mortgage. 
This shows that the theory of the lower 
Appellate Court is unsound. A further 
point apparently influenced the lower 
Appellate Court, and that was that. the 
plaintiff had not. collected any of the 
Rs. 40 which had been assessed ‘as rent 
payable: by Chhidda Khan, and the lower 
Appellate Court goes on to say that this 
rent was payable to the plaintiff. In 
this the lower Appellate Court has fallen 
into a legal error because on the creation 
of an ex-proprietary tenancy the ‘ex-pro- 
prietary- tenant is the tenant of the co- 
parcenary body and not the tenant of any 
particular co-parceénary. There is no reason 
in law: for the conclusions. arrived at by the 
lowet Appellate Court. It is clear that 
the assets as found by the trial Court ‘cor- 
rectly represent the collections. of rent in 
this mahal during the years in buit and 
no ground has been shown in: this: Court 
that there is anything incorrect in the 
findings of fact of the trial Court. Nor 
does: it appear necessary to remand any 
further issue on a question of fact. Under 
these circumstances I set aside the decree 
of the lower Appellate Court and I restore 
the decree of the trial Court, and I allow 
the plaintiff costs throughout. No case 
has been made out for a Letters Patent 
Appeal. 


D. Appeal allowed, 


MADRAS HIGH COURT , . 
Civil Revision Petition No. 1763 of 1931 
February 15, 1935 
CURGENVEN, J. | 
KALAHASTHI MUNUSAMIAH ano. 
ANOTHER DEFENDANTS PETITIONERS 
versus 
UMADERAJAH RAJE DEMERA 
KUMARA VENKATA LINGAMA - 
NAYANIM BAHADUR VARU, RAJA 
ot KALAHASTHI—PLAINTIFR— 
| RESPONDENT : a) 
Provincial Small Cause Courts Act (IX of 1887); 


Sch. IT,-Art.13—Suit for cash payment fixed. in 
lieu of meras or -resums—dJurisdiction. of Small 
Gause Court, 


A suit by azemindar against the agraharamdars 
of a village for recovery of jodi or meras which is 
really not rent buta cash payment fixed in lieu 
of certain customary dues payable to a zemindur 
in consideretion of certain things done by him or 
certain expenses borne by the zemindart, e.g., per- 
forming ubhayams in a temple, visiting ‘the village, 
employing a diwan, employing a karnam, ètc., falls 
within Art. 130f the second schedule to the Provin- 


1935: 
cial Small Causes ‘Courts Act andis not cognisable 
by ‘a ‘Small‘Cause Court, 

The intention of Art. 13is to exclude claims to 
the somewhat arbitrary dues designated as meras 


and resums from the cognisance of the Small Cause 
Oourt. 


Petition under s. 25 of Act IX of 1887 
praying the High Court to revise the 
decree of the Court of the District Munsif 
of Tirupati in S. O. S. No. 927 of 1930. 


Mr. P. Srikantan, for the Appellant. 
Mr. A. Ramachandra Ayyar, for the 
Respondent. 


Judgment.—This Civil Revision Feti- 
tion arises out of a Small Cause suit filed 
by the Rajah of Kalahasthi to revise a 
sum of Rs. 263-11-0 said to be due as jodi 
or meras from the agraharamdars of 
Parlapalle Agraharam for Faslis 1336 to 
1338. There have been several previous 
suits to recover the same dues for earlier 
Faslis, of which O.S. No 393 of 1905 on 
the file of the District Munsif’s Court of 
Tirupati ended in’ a Second Appeal 
reported as Rajah of Kalahasthi v. Kamall 
Shama (1). The learned District Munsif 
has decreed theclaim subject to a certain 
deduction as set off, and this petition has 
ee presented by two of the agrharam- 
ars. 


The main contention raised is that the 
suit was of a kind excepted frcm the 
cognizance of a Small Cause Court as 
falling within Art. 13 of the second schedule 
of the Provincial Small Cause Courts Act. 
The Article excepts, 

“A suit to enforce payment of the allowance or 
frees respectively called milikana and hokh or of 
cesses or otner dues when the cessee or dues are 
payablr to a rearson of his interest in immovable 
proyerty or in a shrine or other or other religious 
institution.” 

{ do not think that any assistance in 
deciding this point can be obtained from 
the earlier litigation. It is true that in 
the appeal and the Second Appeal in O.S. 
No, 393 of 1905 it was assumed, in con- 
sidering the issue of res judicata that the 
previous suit (O.S. No. 787 of 1902) was 
of a Small Cause nature, but no question 
seems to have been raised as to the 
applicability of Art. 13. The point hag 
to be decided here for the first time, on 
a consideration of the nature of the 
dues claimed. The original deed of grant 
to the agraharamdars is not forthcoming, 
but there is a document of the year 1803, 


(1):31 Ind, Cas, 214;.29.M L J 535, 
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which gives details of the various reasons 
and means which the agraharamdars had 
been previously paying in kind and whieh 
ab the request of the agraharamdars were 
converted into fixed ‘cash payments. 
Although these payments have been deserib- 
ed by the plaintiff as jodi, I think it is 
clear that they are not of the nature of 
rent at all, They are customary dues 
payable to the Rajah in consideration of 
certain things done by him or certain 
expenses borne by the zemindari-perform- 
ing ubhayams in a temple, visiting the 
village, employing a Diwan, employing a 
karnam, ete. They are styled meras or 
resums, and a mera is defined in Wilson’s 
glossary as “a portion of crop given as 
perquisite to holders of proprietary 1ights 
in village lands or to hereditary village 
officers and servants, out of the common 
stock on the threshing floor’. It will be 
seen how closely this definition- resembles 
the terms of Art. 13in each the proprietor 
of an estate and theholder of a hereditary 
office are designated as recipients, It 
appears to me that the intention of the 
article is to exclude claims to the some- 
what arbitrary dues designated as meras 
and resums from the cognizance of the 
Small Cause Court, and that for a very 
good reason. As the litigation itself shows, 
difficult questions are raised both as to 
the original liability for these payments 
and as to the conditions upon. which the 
landholder may continue to exact them. 
These questions ought not to be decided 
summarily, and, so far as the right of 
appeal is concerned, finally by a Small 
Cause Court. The learned Advoeate for 
the respondent, while contending that such 
dues do not fall within Art, 13, has been 
unable to specify any other due which 
does so fall. It appears to me that, in 
general, they are payable tothe plaintiff 
by reason of his interest in immovable 
property, i.e. as landholder and that in 
other respects the language of the Article 
is wide enough to cover them. Several 
cases have been cited to me, but I have 
not derived much assistance from them. 
Most of them relate to what is in fact 
rent, variously described as Kattubadi 
(1) Mullapudi Balakrishnayya v. Venkata- 
narasimha Appa RaoMelvaram (2), Krishna- 
swami Naidu v. Sriramulu Naidu (3) 


(2) 19 M 329, 

(3) 106 Ind. Cas, 5353 M LJ 727; (1927) MW N 
£25; 26 L W 676; 39 MLT 490; Al R 1928 Mad, 
21, 
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Ramaswami Chettiar v. Muthu Vijya 
Raghunatha Doraisingam (4), Choniayi 


Krishna Mahanty v. Gangadhara Padhi 
(5). In one or two cases, such as 
Maharajah of Vizianagaram v. Kota 
Veeranna (6), and Krishnaswami Naidu 
Sriramula Naidu (3), the dues collected 
were merely passed on by the landholder. 
Even if this be atrue of the Samprati 
Mera claimed in this case, which is said 
to be a payment for the services of a 
karnam, it is only one among other meras, 
of which the same cannot be said. Nor 
is this a case of a voluntary payment 
such as was dealt with in Raja of Ven- 
ann v. Budam  Venkatasubbayya 
7). 

iy conclusion accordingly is that the 
suit was of a nature excepted from the 
cognizance of a Small Cause Court. For 
the reasons which I have already given, 
I think that its trial by Small Cause 
procedure was objectionable, and that, 
since the decree was passed without 
jurisdiction this Court ought to interfere 
in revision. I accordingly allow the peti- 
tion, set aside the decree of the lower 
Court, and direct it to return the plaint 
for presentation in accordance . with 
law. 

The petitioners will have their costs in 
both Courts. 


A. 

(4) 137 Ind, Oas. 564; 35 L 
Mad. 224; (1932) M W N 55; Ind. Rul 
411. 

(5) 103 Ind. Cas. 120, 52 M L J706; AI R 1927 
Mad. 670; 88M L T 385; (1927) M W N 748. 

(6) 11 Ind Oas 760; 36 M 18; 21 M L J 814; 10ML 
T 167; (1911) 2M W N 139. | 

(7) 117 Ind. Oas. 295; AIR 1929 Mad. 694. 


Appeal allowed. 
W 144, A IR 1932 
(1932) Mad. 





ALLAHABAD HIGH COURT 
Criminal Appeal No. 770 of 1934, and 
Appeal No. 618 of 1934 
January 30, 1935 
HARRIES AND BAJPAI, JJ. 

EMPEROR—ProsxcuTor 
versus 

BANDHOO AHIR AND OTHERS— ACOUSED 
~- Penal Code (Act XLV of 1860), s. 333—Assault 
on Sub-Inspector in consequence of what he had 
done to accused—Accused, when can be convicted for 
such offence against public servant—Held, 18 months’ 
rigorous imprisonment not enough, 

Under the provision of law contained in s. 333, 
Penal Code, a person whocauses grievous hurt toa 
public servant can be convicted under three circum- 
stances ; (1) when grievous hurt is caused while the 
public servant is in the discharge‘of his duty as 
such public servant; in this case motive and object 
are irrelevant; (2) when a public servant is prevented 
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or deterred from discharging his duty as such public. 
servant; in this case itis necessary that the object 
of the accused should be to deter the public servant 
from discharging his duty but itis not necessary 
to prove any motive; (3) when the public servant is 
assaulted in consequence ofanything done or at- 
tempted to be done by that public servant in the 
discharge of his duty ; in this case itis not neces- 
sary that the public servant should be discharging 
his duty at the time of the assault. The object, too, 
is irrelevant. The only thing that has got to be 
seen ig the motive. The last circumstance men- 
tioned above applies toa case, where the assault is 
committed on the Sub-Inspector, in consequence of 
what hé had done against the accused. 

[In this particular case, considering the high- 
handedness of tha offence under s. 333, Penal Code, 
it was held, that the proper sentence was a sentence of 
two years’ rigorous imprisonment and that 18 months’ 
rigorous imprisonment was not sufficient | 

Cr. A. from an order of the Third Addi- 
tional Sessions Judge, Gorakhpur, dated 
June 18, 1934. 

Messrs. Ismail and N. Upadhaya, for the 
Crown. 

Messrs. Kalim Jafri and Kanhaiya Lal ` 
Misra, for the Accused. 

Judgment.— Bandhu Ahir, Badal Dube 
and Magan Beldar were placed on 
their trial before the Additional Sessions 
Judge of Gorakhpur for offences 
under ss. 307, 325 and 333, Penal Code. 
They were acquitted of offences under’ss. 307 
and 333, Penal Code, but were convicted 
of an offence under s. 325, Penal Code. 
The Local Government has filed an appeal: 
against the acquittal of the three ac- 
cused under a, 333, Penal Code, and in 
the appeal of the Local Government the 
accused are represented by Mr. Kalim 
Jafri; Badal Dube and Magan Beldar have 
appealed against their conviction under 
s. 325, Penal Code, and are represented 
by Mr. Kanhaiya Lal Misra. Bandhu has 
remained content with his conviction under - 
s. 325, Penal Code. We have heard the 
learned Government Advocate in support 
of the Government appeal and Mr. Jafri 
in answer, We have also heard Mr, Mis- 
ra who has taken us through the entire 
record in connection with the appeal filed 
by Badal and Magan. 


The facts alleged by the prosecution are 
that Nurul Huda, the Sub-Inspector in 
charge of Gola thana, had made several 
reports against the three accused and 
therefore, on February 7, 1934, when the 
Sub-Inspector had gone to Gorakhpur to 
give evidence in acriminal case, the three 
accused surrounded the ekka of the Sub- 
Inspector and struck him with lathis. 
Bandhu was caught on the spot, but the 
other twomanaged to run away. Before 
the Committing Magistrate the two accused 


1935 


Badal and Magan, denied the charge 
and said that they were falsely implicated 
and Bandhu simply said that he was 
caught in the Court compound at Gorakhpur 
but -he did not beat the Station Officer 
of Gola as narrated by the prosecution 
witnesses. Before the Court of Session 
Badal and Magan stuck to their denial 
but Bandhu raised a plea of self-defence. 
He said that the durogha had met him at 
Kauri Ram and he (Bandhu) had come 
to the Court at Gorakhpur and got an 
application written against the darogha. 
The darogha came up in an ekka and 
saw Bandhu's application and abused him 
and beat him with stick and fists and 
also gave slaps. When the darogha was 
snatching away the application, Bandhu 
also beat him with a lathi. 


After a magisterial enquiry the ac- 
cused were committed to the Court of 
Session and in support of the prosecution 


case, the Sub Inspector and eleven other 
eyewitnesses were examined, The Sub- 
Inspector says that from May 1933 he had 
made as many as eight reporls in the 
diary against the three accused or some of 
them and members of their party. He 
had a warrant for the arrest of Bandhu 
and he had executed Magan’s warrant. 
.On February 7, 1934, he came on an ekka to 
the Collectorate as he had challaned the 
case of Tehl against Sheoraj and the case 
was pending in the Courtof Munshi Abdul 
Hamid Khan, Deputy Magistrate, where 
the Sub-Inspector had come to prosecute 
the case and to give his evidence. He 
goes on to say that just ashe was coming 
down from the ekka, Bandhu gave a lathi 
blow on the left calf and another on the 
left knee. He fell down from the ekka 
and then Badal gave him a lathi blow on 
the head. Afterwards Magan gave a lathi 
on the head, but the Sub-Inspector warded 
it off with his hand and the lathi atruck 
the thumb of the right hand. He says 
that he then got dazed and the accused 
struck him with some more lathis, He 
was unable to pursue his duties up till 
March 2, 1934. Chandrika Prasad, a naik 
constable, was also present in the Court 
compound at the time of the assault 
and he says that he saw the Sub- 
Inspector being beaten as he got down 
from the ekka by Bandhu and Bada 
and a third man who was not known to 
him. He speaks of the arrest of Bandhu 
and says.that the Kotwal Abdul Rahim 
Khan who had come on the spot directed 
the witness to goto the Kotwali with the 
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accused Bandhu to make a report. The 
witness then went to the thana and 
made the First Information Report which 
was recorded at 2 P. m. In this Chandrika 
Prasad gave all the facts which were 
observed by him. He also says that the 
Sub-Inspector had lost his consciousness 
and that he was not able to speak and 
that is why thename of Magan, who was 
very well known to the Sub-Inspector, was 
not mentioned in the First Information Re- 
port. [After discussing the evidence, 
their Lordships held that grievous hurt 
was caused and proceeded]. The 
question of the particular offence of which 
the accused are guilty is the subject of 
the Government appeal and requires to be 
determined. Thelearned Judge says that 
onthe day of the occurrence the Sub-In- 
spector had not come to launch proceedings 
under s. 110, Criminal Procedure Oode, 
against Bandhu. He had come to prosecute 
another case and there is nothing to show 
that to deter him from discharging that 
duty this assault was committed. Further 
it cannot be said that the Sub-Inspector 
had come that day in searchof Bandhu 
against whom it is said that there was 
a warrant. We are of the opinion: that 
the learned Sessions Judge has takena 
wholly unwarranted view of the provisions 
of s. 333, Penal Code. Under that provi- 
sion of Jaw a person who causes grisvous 
hurt to a public servant can be convicted 
urder three circumstances: (1) when grie- 
yous hurt is caused while the publie 
servant is in the discharge of his duty as 
such public servant; in this case motive 
and object are irrelevant; (2) when a pub- 
lic servant is prevented or deterred from 
discharging his duty as such public servant; 
in this case it is necessary that the object 
of the accused should be to deter the 
public servant from discharging his duty 
but it is not necessary to prove any 
motive; (3) when the public servant is 
assaulted in consequence of anything done 
or.attempted to Le done by that public 


servant in the. discharge of his duty; in ~ 


this case it isnot necessary that the pub- 
lic servant should be discharging his 
duty at the time of the assault. The 
object, toc, is irrelevant. The only thing that 
has got to be seen is the motive. In the 
present case there cannot be the slightest” 
douht that the assault was made an the 
Sub-Inspector in consequence of what he 
had done against the three accused and 
the third circumsténce mentioned, by us 
undoubtedly applies. We are, therefore, 
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of the opinion that the accused ought to 
have been convicted under s. 333, Penal 
Code, and the acquittal recorded by the 
learned Sessions Judge iis incorrect. 

For the reasons given above we allow 
the appeal, set aside the acquittal of 
Bandhu, Badal Dube and Magan Beldat 
under s. 333, Penal Code, and alter the 
conviction from s. 325, Penal Code, to 
s. 338, Penal Code. 

‘The question of sentence now remains. 
Tt was argued on behalf of the defence 
that whatever view we might take of the 
facts of the case and as to the guilt of 
the individual accused, ihe sentence of 
18 months’ sigorons imprisonment is 
sufficient to meet the ends of justice. We 
find ourselves unable to agree with this 
submission. The assault was made by 
three ‘desperate persons in an open and 
high-handed manner within the precincts 
ofa Court in the. presence of a number 
of persons. The motive of the assault was 
fevenge at the action of the Sub-In- 
apector. High-handedness of this descrip- 
tion ought not to be lightly dealt. with and 
public servants should be protected in the 
fearless discharge of their duties, We 
think the proper sentence in a case ofthis 
kind is a sentence of two years’ rigorous 
imprisonment. : 

Asa result of what we have stated 
above, the Government appeal is allowed; 
the opposite parties, Bandhu Ahir, Badal 

_ Dube and Magan Beldar, are convicted 
under s. 333, Penal Code, and sentenced to 

. two years’ rigorous imprisonment. 

“sD. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 269 of 193k 
January 30, 1939 
CosTELLO AND M. O. Guoss, JJ. 
“ BOIDYA NATH SIL AND OTHERS — 
l APPELLANTS 
wo A f LETSUS 

--BEJOY CHANDRA KUNDU AND OTAERS— 

si g - RESPONDENTS. 

: Res -judicata—Constructive res judicata—When 

. apples —Executton—Notice under QO. XXI, r. 22, 
Civil Procedure Code, to judgment-debtor—Non- 
appearance—Notice under O. XXI, r- 66~JSudg- 
merit-debtor objecting on ground of limiiation— 
Appeal not barred on that date—Petition, if could be 
entertgined on that date—Constructive res judicata, if 
applies—Civil Procedure Code (Act V of 1908), s. 11, 
Ò. KAT, rr. 22,66. 

Ym an execution case the Court ordered the 
issue. of notice under O, KAT, r. 22, Civil Procedure 
Code upon the judgment-debtors to show cause why 
-the decree should not be executed against them, On 
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April 10, 1933, May 13,1933, was fixed asthe next 
date of hearing. On that date it was said that 
notice had been served but the judgment-debtors 
did not appear. The Court ordered issue ofnotice 
under O. XXI, r 66, fixing June 10, 1933, On Jane 
10, the judgment debtors appeared and made ah 
objection that the execution cise was barred by 
limitation : 

Held, that when on June 10, the judgment-debtors 
appeared and took their plea of limitation they 
were within time to appeal against the order of 
May 13, andthe primary Oourt also had authority ` 
to review the order of May 13, on the _ petition of 
the judgment-debtors. Both the appeal and the 
petition for review- being within time, the ‘Court .- 
was within its jurisdiction on June 10, to entertain 
the petition of the judgment-debtors, thatthe casa 
was barred by limitation and that the rule of con- ` 
structive res judicata did not apply. 

©. A. from the appellate order of the 
Sub-Judge, Bogra, dated January 22, 1934. 

Messrs: Bhupendra Kishore Basu and’ 
Joytindra Nath Das, for the Appellants, 

Messrs. Jogesh Chandra Roy and 
Narendra Nath Chaudhury, for the Respon-. 
dents, oe 


M. ©. Ghose, J.—This is a second 
appeal by the judgment-debtors in an ' 
execution case. Inthe primary Court they- 
pleaded that the execution case was barred 
by limitation. The decree-holders. sought, 
to avoid the plea of limitation by pleading, 
that on two separate dates the judgment- 
debtors had paid sums of Rs.4 and Rs. 7 and- 
by such payments under s. 20, Limitation 
Act, limitation wassaved. The judgment- 
debtors asserted that the alleged payments 
were not true, that no payments had actual-. 
ly been made. The trial Court on hearing - 
the evidence came to the conclusion that - 
the payments alleged by the decree-holders 
were not true Thereupon the trial Court 
held that the case was barred by limitation. 
It may be stated here that the suit was 
instituted in 1922, and the final decree 
was obtained in November 1922, The 
Jast execution case was started in February 
1924 and was dimissed on March 18, 1924. 
The second execution case was started in 
August 1924 and was dismissed in Novem- 
ber 1924. The third execution case which 
is now in question, was started on‘April 10, 
1933. Prima facie this third execution case 
was barred by limitation as it was started 
nine years afier the second execution case. 
The decree-holders alleged payments of 
Rs. 4 in July 1927 and Rs. 7 in April 
1930. Agstated above both these payments 
were found by the trial Court to be not 
true. The learned Subordinate Judge in 
appeal did not reverse the finding. On 
a perusal of his judgment. it appears that 
he accepted the ‘finding that the allegeg 
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payments were not made by the judgment- 
debtors. He allowed the appeal on the 
ground that on April 10, 1933, the Court 
ordered the issue of notice under O. XXI, 
T. 22, upon the judgment-debtors to show 
cause why the decree should not be exe- 
cuted against them. May 13, 1933, was 
fixed as the next date of hearing, On 
that date it was said that notice had been 
served but the judgment-debtors did not 
. appear. The Court recorded the order: 
“No objection by the judgment-debtors. Issue 
notices under O. XXT, r. 66, fixing June 10, 1933.” 
On June 10, the judgment-debtors ap- 
“peared and made an objection that the 
execution case was barred by limitation. 
The learned Subordinate Judge held on 
authority of the case of Lalit Mohan Roy 
v. Sarat Chandra Saka (1) that as the 
judgment-debtors did not appear on May 
. 13, to make an objection tothe execution 
it was sufficient to act as constructive 
res judicata and the judgment-debtors were 
not entitled on June 10, subsequent to 
plead that the case was barred by limitation. 
In our opinion the view taken by the 
-Subordinate Judge is not warranted by 
law. The case of Lalit Mohan Roy v. 
Sarat Chandra Saha (1) was based on ‘the 
decision of their Lordships of the Judicial 
Gommittee in Mungal Pershad Dikchit v. 
Girja, Kant Lahiri (2). In that case the 
question for decision in respect of 7 th petition 
of September 22, 1877, was whether the 
previous execution case of 1874 had been 
barred by limitation. It was said that 
the case of 1874 was filed more than three 
years after the previous execution case of 
1871. Accepting that view the primary 
Court, as well as the High Court held 
that the petition of 1874 was barred by 
limitation and, as such, the subsequent 
petition of 1877 was also, barred by limita- 
tion. Their Lordships of the Judicial 
Committee observed that in the case of 
1874 notice was issued on the judgment- 
debtor on September 10, 1874. ‘The notice 
was served,on September 23, 1874; then 
- the decree-holder petitioned to attach the 
` properties on October 8, 1874. The sale 
proclamation was issued thereafter. Then 
the judgment-debtor appeared and filed a 
petition on January 21, 1875, asking to 
stop the sale for seven days. Further, on 
January 25, 1675, the judgment-debtors 
petitioned to stop the sale for three months 


Cal, 855; 37 O 
11 OLRN3 


d) 149 ae Oas. 1017; AIR 1933 
670. 


WN 752; 6RO 
O 8 0 Si; 8 IA 123; 4 Sar 218; 
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admitting the debt and admitting that ` 
the attachment should remain. It was held, 
in those circumstances, that it was too late 
for the judgment-debtor to take the plea 
of limitation in respect of the case of 1874. 
Their Lordships stated thus: 


“Here an order for attachment was made by 
the Subordinate Judge on October &, 1874, after 
notice served on the judgment-debtor on September 
23, 1874, to show cause why the decree should not 
be executed against him, The order was made by 
a Court having competent jurisdiction to try and 
determine whetber the decree was barred by limitation 
No appeal was preferred against it; it was acted 
upon and the property sought to be sold under it 
was attached, and remained under attachment until 
the application for the sale now under considera- 
tion was made.” 

It is clear then from the decisicn of 
the case of Mungal Pershad Dikchit v. 
Girja Kant Lahiri (2) that, their Lordships 
held the case to be res judicata on the 
ground that the order was made by a 
competent Court and the party who had 
the right to appeal did not appeal against 
it. In Lalit Mohan Roy v. Sarat Chandra 
Saha (1) that matter was decided on the 
same principle, namely, that the notice 
having been served on the judgment- 
debtor and the properties having been 
attached, the judgment-debtor had a right 
to` appeal against the same but he ‘did 
not appeal against the order of attach- 

ment nor did he appear in Court within the 
period which is allowed in law for the 
purpose of appeal. After the period of the 
appeal was over the judgment-debtor ap- 
peared and took the plea that the exe- 
cution was barred by limitation. This 
Court held on the authority of the case of 
Mungal Pershad Dikchit v. 
Lahiri (2) that the plea of limitation could | 
not be taken by the judgment-cebtor at 
that stage. In the present case the notice ` 
under r, 22 was issued on April 10, fixing 
May 13. On May 13, the judgment-debtors 
not appearing a further rule was issued for 
attaching the property fixing June 10. On 
June 10, the judgment-debtors appeared 
and stated that they had not received the 
notice under r. 22 and they pleaded limita- 
tion. In the first Court the decree-holders . 
did not traverse the plea of the judgment- 
debtors that they. had -not received | notice 
under r. 22, nor did they plead in- the 
first Court that the judgment-debtors were 
pound by the rule of constructive 
res judicata, on the ground that they did 
not make their objection on May 13. .On 
the contrary they sought to .avoid -fhe 

plea of limitation by allegation of ‘twa 
payments. It was for the first time.argued 


Girja Kant = 


606 
in the Court of Appeal below that the 
judgment-debtors’ non-appearance on May 
13, concluded the matter by the principle 
of res judicata. 

In our opinion this view is - wrong. 
When on June 10, the judgment-debtors 
appeared and took their plea of limitation 
they were within time to appeal against 
the order of May 13, and the primary 
Court also had authority to review the 
order of May 13, on the petition of the 
judgment-debtors. Both the appeal and 
the petition for review being within time, 
the Court was within its jurisdiction on 
June 10, to entertain the petition of the 
judgment-dobtors, that the case was barred 
by limitation. In our opinion the rule of 
constructive res judicata does not apply to 
the facts of this case. On the facts the 
first Court found that the payments were 
not true and the case was barred by limita- 
tion. The Court of Appeal below did not 
reverse that finding. The appeal is, 
therefore, allowed and the execution peti- 
tion dismissed on the ground of limitation. 

‘In the circumstances the parties will bear 
their own costs throughout. 
’ Costello, J.—I agree. 
N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 585 of 1933 
February 1, 1935 ' 
NIAMAT-ULLABH, J. : 
MEWA SINGH— DEFENDANT — APPELLANT 
© versus 
BENI MADHO SINGH AND OTHERS — 


PLAINTIFFS — RESPON DENTS 

Malicious prosecution—Suit for damages —Plaintiff 
must prove absence of reasonable cause -Plaintiff 
failing to prove this—Court cannot grant some 
damages because both parties indulged in falsehood 
and by fact of acquittal of accused in criminal 
case. : 

In a suit for damages for malicious prosecution 
the burden of proving absence of reasonable and 
probable cause for the defendant’s action in prosecut- 

.ing the plaintiff lies on the latter. It is not for the 
defendant, in the first instance, to prove that the 
charge which he preferred against the plaintiff was 
true. The plaintiff must establish prima facie that 
there was no reasonable and probable cause for the 
defendant to prosecute the plaintiff. If the facts 
alleged by the defendant in the criminal case were 
-within his knowledge, the form which the issue re- 
‘lating tothe absence of reasonable and probable 
cause generally takes is whether the charge was 
false. Where the plaintiffs fail to prove this, the 
Coyrt cannot act on principle, that’ both parties 
have indulged in falsehood and some damages ought 
to be awarded to the plaintiffs who were acquitted 
in the criminal case. The plaintiffs’ suit must be 
dismissed. ae pah so. 
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8. C. A. from a decision of the Addi- 
tional Sub-J udge, Ballia, dated January 16, 
1933. 

Mr. K. Verma, for the Appellant. 

Mr. S. P. Sinha, for the Respondents. 

Judgment.—This is a defendant's ap- 
peal -arising out of a suit for damages for 
malicious prosecution brought by the plain- 
tiffs-respondents. On November 27, 1930, 
two complaints were filed in the Criminal 
Court, one by Kapal Deo Singh against - 
eight persons, including the present de- 
fendant, Mewa Singh, and the other by 
Mewa Singh, against Kapal Deo, the com- 
plainant in the counter-case, and the three 
plaintiffs-respondents. It was common 
ground that a fight had ensued in which 
Kapal Deo received injuries and so did 
the defendant, Mewa Singh. The latter's 
injuries were grievous, as was subsequently 
discovered on medical examination. The 
plaintiffs were acquitted. Itis immaterial for 
the purposes of this case whether the other 
accused in the two cases were convicted. 

The suit which has given rise to the 
present appeal nas brought by the plaintiffs- 
respondents on the allegation that they 
had been prosecuted by the defendant, 
Mewa Singh, for an offence under s. 325, 
Penal Code, though as a matter of fact, 
the plaintiffs were not present on the scene 
of occurrence. The defendant pleaded that 
the plaintiffs joined Kapal Deo in 
causing grievous: hurt to him (Mewa. 
Singh). On these pleadings there was one 
material issue in the case, viz., whether the 
complaint made by the defendant against 
the plaintiffs was false. The facts alleged 
in the Criminal Court by the defendant 
against the plaintiffs were such that they 
must have been true or false to his:know- 
ledge. It was not a case in which the 
defendant had received information that 
the persons accused had committed a certain 
offence. In a case like the present the 
truth or falsehood of the complaint is 
decisive so far as reasonable and probable 
cause is concerned. 

The plaintiffs produced evidence to estab- 
lish an alibi, Their case was that they were 
not present on the scene of occurrence, but 
the defendantimplicated them out of malice. 
The trial Court accepted this evidence and 
decreed the plaintiffs’ suit for damage 
amounting to Rs. 372-8-0. There can bs 
no doubt that if the evidence led by the 
plaintiffs be accepted, as was done by the 
first Court, their suit must be decreed. 


.On that supposition the defendant deliber- 


ately prosecuted the plaintiffs for an offence 
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under s. 325, Penal Code, causing grievous 
hurt, though he must have known that the 
plaintiffs were innocent and that such charge 
was groundless. From the decree of the 
trial Court the defendant appealed to the 
lower Appellate Court, whose judgment is 
remarkable for the confusion of thought 
which it discloses both as regards the issues 
involved and the grounds on which 
the plaintiff in a suit for malicious pro- 
secution is entitled to rely. That Court 
did not accept the finding arrived at by 
‘the trial Oourt, but held: 

“The respondents’ (plaintifis’) alibi is untrue and 
their taking part in the fight at the place where 
Kapil Deo was laying foundation of his house is 
certain ™ 

He proceeded to hold that: 

“this finding of fact makes. matters somewhat 
complicated. In my opinion this finding must 
affect the amount of damages, Both parties have 
invented untrue stories, the respondents invented the 
alibi and the appellant created false scene of 
‘occurrence, The appellant must pay damages to the 
respondents, but in determining damages the res- 
pondents’ part in causing hurt to the appellant and 
their untrue alibi must be considered.” 


Accordingly he reduced the damages 
‘decreed by the trial Court by half. In 
my opinion the decree of the lower Appellate 
‘Court cannot be sustained. It cannot be 
disputed. that in a suit for damages for 
malicious prosecution the burden of proving 
absence of reasonable and probable cause 
for the defendants action in prosecuting 
the plaintiff lies on the latter. It is-not 
‘for the defendant, in the first instance, to 
‘prove that the charge which he preferred 
against the plaintiff was true. The plaintiff 
must establish prima facie that there was 
no reasonable and probable cause for the 
defendant to prosecute the plaintiff. If 
the facts alleged by the defendant in 
the criminal case were within his 
knowledge, the form which the issue relating 
to the absence of reasonable and probable 
cause generally takesis whether the charge 
was false. In the present case, the plaintiffs 
realised that they had to prove the falsehood 
of the defendant’s allegations in the criminal 
case. The manner in which they attempted 
to establish it was to prove an alibi. Their 


evidence on that point has been disbelieved: 


by the lower Appellate Court, whose find- 
ing on that part of the case is conclusive 
in second appeal. In these circumstances, 
it is not possible for the plaintiffs to rely 
on any evidence on the record to show that 
apart from their evidence of alibi, it is 
established that they did not take part in 
the fight as thereis no suchevidence, On 
the contrary, the lower Appellate Court de- 
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finitely finds that they did take part in the 
fight. If the lower Appellate Court had 
correctly applied the law to its own find- 
ings, the plaintiffs’ suit should have been 
dismissed. It seems to me that that Court 
did not appreciate the issues involved in 
the case and awarded damages according 
to its own peculiar notions of right or wrong. 
It acted on the principle that both parties 
have indulged in falsehood and sume 
damages ought to he awarded to the accused 
who were acquitted. This is a palpably 
incorrect view, and the decision of the 
lower Appellate Court cannot stand. The 
result is that the appeal succeeds. The 
decrees of both the Courts below are set 
aside, and the plaintiffs’ suit is dismissed 
with costs throughout. 

The plaintiffs filed a cross-objection 
against that part of the decree which re- 
duced the amount of damages awarded to ` 
them by the trial Court. In the view of 
the case I have taken, the cross-objection 
must fail. It is accordingly dismissed with 
costs. Leave to appeal under the Letters 
Patent is applied for by the plaintiffs, but 
is refuse 1. 

D. Appeal allowed. 


BOMBAY HIGH COURT 

Second Civil Appeal No. 684 of 1939 
January 8, 1935 
RANGNEKAR, J. 
SHANKAR VISHVANATH KATRE— 
APPELLANT 
i versus 
SHRINIVAS BHALOHANDRA PUROHIT 
. _ AND ANOTHER—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 102— 
Suit to recover Rs. 24-5-7 as rent including galli 
patti and local cesses—Suit, if of small cause nature— 
Second appeal, competency of—Right of appeal—How 
determined. 

Where a suit is to recover Rs, 24-5-7 as rent due in 
respect of the plaint property fortwo years includ- 
ing galli-patti and local cess and the defence is 
that the rent was fixed at six maunds and eight 
payalis, that the suit would not lie until the plaint- 
iffs got a declaration that they were entitled to 
enhance the rent, and that the rent claimed was 
excessive, the suit is of the nature cognizable by a 
Small Cause Court and a second appeal is not com- 
petent. It isthe nature of the suit and not the 
Court in which it is tried that determines the right 
of appeal. Kalian Dayal v. Kallan Narer (2),. 
Lakshmandas v. Anna (3) and Indra’ Chandra. 
ames v. Srish Chandra Banerjee (4), referred. 
0. 


S. C. A. from a decision of the District 
wae Ratnagiri, in Appeal No. 4% of | 
TA . 


- Mr.P. V. Nijsure, for the Appellant. 
Mr. P. V. Kane, for the Respondents, 
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Judgment.—Mr. Kane on behalf of 
the respondents has raised a preliminary 
objection to this appeal that no second 
appeal lies. 

The question is whether the suit which 
has given rise to this appeal is a suit of 
the nature cognizable by a Small Cause 
Court. The suit was to recover Rs. 24-5-7 
as rent due in respect of the plaint pro- 
perty for two years including galli-patti 
and local cess. The defendant's, case 
was that the rent was fixed at six maunds 
and eight payalis, that the suit would not 
lie until the plaintiff's got a declaration 
that they were entitled to enhance the 
rent, and that the rent claimed was exces- 
sive. On the face of these pleadings the 
suit wasof the nature cognizable bya 
Small Cause Court, and that being so, 
the objection must be upheld, and the 
second appeal must de dismissed. 

It is argued, however, by the appellant's 
Counsel that the suit being to recover the 
amount of thal and gallt-patti, it could 
not be considered to be a suit of the nature 
cognizable by a Court of Small Cause, 
and he relied upon the decision in Ma- 
dhavrao v. Rama (1), but that was a case of 
a superior and inferior holder. The village 
in suit was not a khoti village and the 
rules under the Khoti Act did not apply, 
and the liability of the defendants as 
tentents depended upon certain agreements 
and the course of conduct between the 
parties. It appears that certain agree- 
ments had taken place between this 
plaintiff. and othersharers in the inam and 
their tenants. This, no doubt, concluded 
all other parties except the plaintiff who 
was a minor, and it was open to the minor 
to establish. by evidence what his share 
in total rent came to. Apart from that, I 
am not satisfied that merely because the 
plaintiff sues to recover rent and calls it 
thal or galli-pattt or by any other name, 
the suit would not be cognizable’ by a 
Court of Small Causes. - 

The second point taken by the appeal- 
lant is that the trial was vitiated as the 
suit beingofa Small Oause Court nature 
wastried°as a regular suit. I find some, 
difficulty in understanding this objection, 
because, admittedly the Judge who tried 
the case was not invested with the powers, 
ofa Small: Cause Court Judge, and as far 
as I can see,there is nothing in law 
whigh would disentitle a Judge, who has 
no Small Oause Court powers, to try a 

(1) 27 Ind, Oas.'350; AIR 1914 Bom, 238; 39 B 
14; 16.Bom. L.R 146, . WA 
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suit as a regular suit even though it 
may be of the nature cognizable by a 
Small Cause Court. Whether a suit is of 
such a nature or rotis to be determined 
in the light of the provisions of Act IX 
of 1887. If asuit is of such a nature and 
the value ofthe subject matter does, not 
exceed Rs. 500, no second appeal will lie, 
even thoughit has not been tried in a 
Small Cause Court. It is the nature of 
the suit and not the Court in which ib is 
tried that determines the right of ap- 
peal: see Kalian Layal v. Kalian Narer 
(2), Lakshmandas v. Anna (3) and Indra 
Chandra Mukerjee v. Srish Chandra 
Banerjee (45. Apart from that the point 
was never raised by the appellant either 
in the trial Court or in the appeal, and 
it is too late fox him toraise that point now. 
The trial was allowed to proceed without 
any objection on the part of the appellant. 
The third contention is that the plaint- 
iff alone being aco-:sharer to the extent of 
two annas was not entitled to maintain 
this suit to recover his share in the total 
rent which was payable by the defendants 
to the inamdars. This contention also 
was not set up either in the trial orin 
the Appellate Court, and Icannot allow 
the appellant to raise it here.. Apart 
from that, however, ib seems to me on the 
record that the case was that the plaint- 
iff said that the defendant was liableto 
pay him his share of the rent as a tenant, 
and the defendant. said that the rent was 
not asmuch as claimed by the plaintiff 
and that the plaintiff was asking for 
enhancement, and that he really was a 
permanent tenant with a fixity of rent, 
lf these then were the contentions between 
the parties, and the Court on  ewidence 
found that the share due to the plaintiff 
was, so much, Iam unable to appreciate 
the objection now made for the first time 
by the appellant. The plaintiff's case was 
that he was an annual tenant af a certain 
rent. The defendant’s case was that. he 
was a permanent tenant, and the plaintiff 
was asking for imcreased rent. It was 
never suggested that the plaintiff was 
claiming to recover more than his share in 
the total rent which the defendants were 
liable to pay in respect of their holdings. 
Apart from that, however, the position on 
the merits seems to be very simple, The 


suit was tried as a regular suit and the 
only question which was litigated by the 
(2) 9 B 259, 
(3) 32 B356. 


(4)21 Ind, Oas, 120; 40 O 537, 
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Parties was, what was the rent due to the 
plaintiff forthe two years in suit. That 
depended on the evidence in the case, and 
both the Courts held that the rent was 
Rs. 19 and not Rs. 24 as claimed by the 
plaintiff. In arriving at that conclusion 
they considered certain abhavanis which 
were adduced by the plaintiff and the report 
of the Commissioner appointed by the 
Court. This evidence clearly shows that 
the plaintiff was not entitled to recover 
anything more than Rs. 19, and the view 
of the lower Courts is correct, and the appeal 
must be dismissed with costs. 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 

First Civil Appeal No. 399 of 1928 
May 1, 1935 

NIAMAT-ULLAH AND BAJPAI, Jd. 

Musammat LATIF-UN-NISSA— 
PLAINTIFF— APPELLANT 
versus 
Syed NAJM-UD-DIN SHAH AND otazrs— 
DEFENDPANTS— RESPONDENTS 

Wagqf—No perpetual dedication—Very small part 
of income for charities—No ultimate benefit to poor 
—Held, waqf was void but good as family arrange- 

„ment and binding on parties—Advancement—Husband 
„and wife—Presumption of advancement, when arises, 

Where in the alleged wagfnama the dedication is 
not in perpetuity, the deed not making any provi- 
sion as regards mutatwalli in future generation and 
the object of the wagf.is limited to certain indivi- 
duals, the charities exhausting a very small part 
of the income of the property and thereis no pro- 
vision that after the extinction of the line of the 
wagf the income of the property is to be spent ‘for 
the benefit of the poor, the wag is void, but where 
the parties to such a deed have agreed that the 
properties shall be managed in the manner proyided 
therein, and there is consideration for such agree- 
ment, the object being to prevent property from divi- 
sion into small shares and topreserve peace and 
harmony in the family, the agreement amounts to 
a family arrangement though not a valid wagf, 
and the ‘partiesare bound by its terms. Irfan Ali 
v. Official Receiver, Agra \l)and Solehman Qudir 
v. Nawab Sir Samiullah Khan (2), relied on. 

It is true, there is no presumption of advancément 
where property belonging to a husband is made to 
stand in the name of the wife, but where, the hus- 
band deposits his own money in the joint names of 
himself and his. wife with drawability by either of 
them and ithe old houses belonging to the wife are 
demolished and replaced by new ones erected with 
the aid of such funds and old materials, it is a fair 
inference that :the husband’s intention was to-make 
the wife, who was already the owner of the sites, to 
be the owner of the superstructures also, 

F.C. A. from the decision of the Second 
Subordinate Judge of Oawnpore, - dated 
‘Augnet 20, 1923. 

Messrs. S, N. Sen and Mukhtar Ahmad, 
for the Appellant. 
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Dr. K. N. Katju, Messrs. S. M. Husain, 
N. U. A. Siddiqui and S. Majid Ali, for the 
Respondents. 

Judgment.—This appeal arises from a 
decree passed by the learned Subordi- 
nate Judge, Cawnpore, in a suit brought 
by the appellant, Musammat Latifunnisa, 
for a declaration that a ‘wakfnamah,’ dated 
September 24, 1926, purporting to have 


. been executed by her, and a deed of 


agreement of even date also purporting 
to have been executed by -her, are void 
against her and do not affect her pro- 
prietary interests in the property detailed 
in Schs. [ and II, appended to the plaint, 
and for recovery of possession .of a house 
mentioned in Sch. III, which is identical 
with one of the four items of property 
mentioned in Sch. I. It has been menm 
tioned in a separate schedule in addition 
toits reference in Sch. I, because the 
plaintif claims possession of this house, 
while in respect of other property her suit 
is confined to a mere declaratory relief, 
The suit was dismissed by the'trial Court 
which left certain issues undetermined. 
On the hearing of this appeal a Bench 
of this Court. remanded the suit for a 
finding on a number of issues stated in 
an order dated November 8, 1932. The 
findings on those issues have since :been 
received, and we have heard learned 


_ Counsel for the parties on the whole case 


which jis now ripe for a final decision. 
The plaintiff impleaded as defendantsto 
the suit seven persons. Defendant No. 1 
Saiyed Najmuddin Shab, is admittedly 
the ‘sajjadanashin’ of a ‘khangah’ at Fateh- 
pur and the spiritual preceptor of the 
plaintiff. Defendant No, 2 is the-son-in- 
jaw of defendant No. 1. Defendants 
Nos. 3 and 4 are the disciples of defend- 
ant No. 1. None of these defendants 
belong to the plaintiff's family. Defend- 
ant No. 6 Musammat Sughra Bibi, is the 
daughter of the plaintiff. Defendant No. 5 
Allahdiya Khan, is the husband of de- 
fendant No. 6. Defendant No. 7, Fazal 
Hasan Khan, is the plaintiffs son. The 
contest lies between the plaintiff and her 
daughter, defendant No, 6, who is herein- 
defendant. The 
latter's husband has been impleaded only 
because he is said to have been instru- 
mental in bringing about the alleged 
‘wagf' and the agreement impugned hy 
the plaintif. Defendant No.7 did not con- 
test the suit, and is apparently at peace 
with his mother, a BA ae: 
The plaintiff is the widow of one Yar 
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Hasan Khan, who was employed in the 
Commissariat and died in 1925, leaving 
the plaintiff, his widow, and defendants 
Nos. 6 and 7, his daughter snd son, res- 
- pectively. He left a sum of over Rs. 32,000 
which was realized by the plaintiff. It 
. was divided among the three heirs of Yar 
Hasan Khan after payment of Rs, 11,000 
' dower debt due to the plaintiff, and sundry 
other charges. Defendant No. 6, the 
“ daughter, received Rs. 6,231-11-4 
shaie. The daughter laid claim toa share 
- in five houses situated in Cawnpore, the 
‘first four of which aie mentioned in the 
first schedule and the fifth in the seccnd 
schedule. She alleged that all the five 
houses belnged to her father. Tke plaint- 
iff, on the other hand, claimed them to 
be bere, in which her husband or his heirs 
. had no interest. House No. 4, entered in 
“Sech. 1 (also mentioned in Sch. TJD) is claim- 
„ed Ly the defendant as her own property 
under an oral gift made in her favour by 
. her father at the time of ber marriage. 
. It is ccmmecn ground that the sites of the 
. four Lcuses, menticned in Sch. 1, belonged 
fo ibe plaintiff, who inherited them and 
. the hotvses then standing thercon from her 
‘paients. The houses originally standing 
on them were partly ‘kachcha’ and partly 
‘pucca’ which were subsequently demolish- 
‘ed, and the houses now standing on those 
: sites were built at a considerable cost. 
According tc ths plaintiff, such ccst amount- 
-ed to Rs. 12,500; while according to the 
defendant, no less than Re. 25,000 was 
‘spent on the new constructions. The plaint- 
-if alleges that the money spent on the 
new buildings belonged to her while the 
: defendant's case isthat it was her father 
: who constructed the existing buildings with 
his own funds. This is one of the ques- 
tions lo ke decided in this appeal. The 
- house entered in Sch. Il was admittedly 
. purchased under a sale deed in the name 
of the plaintiff, who claims to bethe owner 
- thereof. The defendant, on the other hand, 
alleges that this house, like the cthers, 
belonged to her father, who purchased it 
under a benami sale deed in ihe name 
of the plaintiff. This is another point in 
dispute between the parties. The wagf- 
namah and ihe agreement, impugned by 
the plaintiff, arealleged by the defendant 
ito have been executed by the plaintiff in 
' the following circumstances:— 

After the distribution on June 12, 1926, 
‘of cash left by the pleintifi's husband, 
among his heirs, there was a dispute bet- 
‘ween the plaintiff and her daughter . de- 


LATI#-UN-Nissa 1. NasM-bD-pin suan (ALL) 


as her: 


ports to bear the 


‘and that its division was likely 
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fendant No.6, in respect of the houses now 


in question. There is Jittle doubt that it 
was the son-in-law, defendant No. 5, who 
was setting up a claim on behalf of his 
wife and, but for his activities, matters 
would not have come io this pass. It was 
agreed that all the disputes between the 
parties be referred to an arbitration by de- 
fendant No. 1 who was highly respected 
by both of them,: Accordingly an agree- 
ment was executed on May 2, 1926, by 
the plaintiff, her daughter (defendant 
No. 6), her son (defendant No. 7) and her 
son-in law (defendant No. 5) referring all 
disputes for decision by defendant No. 1 
as arbitrator. On June 6, 1926, the plaint- 
iff and her daughter appeared before the 
arbitrator, and the plaintiff promised to 
produce some documentis on a subsequent 
date. These facis are noted in Ex. C, which 
purports to be proceedings before the 
arbitrator bearing the thumb-mark of the 
plaintif. Eventually defendant No. 1 de- 
livered an oral award, directing that the 
property ke distributed according to 


“Muhammadan Law. The plaintiff thereupon 


executed another document on July 3), 
1926, which is styled as ‘kabuliyat.’ It pur- 
thumb-marks of the 
plaintiff and her daughter, defendant No. 6. 


. They signify by that document their ac- 


ceptance of the award. Al this happened 
at Fatehpur, where defendant No. 1 re- 
sides in his ‘khangah’. The plaintiff, her 
children and her son-in-law reside at 


“Cawnpore. After the award was delivered, 


the plaintiff is said to have told her 
daughter and son-in-law that her husband, 
Yar Hasan Khan, had contemplated a 
wakf-alal-aulad in respect of the propery 
to be 
detrimenial to all and that it would be 
better if instead of the property being 
partitioned she were allowed to execute a 
deed of wakf which should ensure enjoy- 
ment thereot by all concerned. This 
suggestion was accepted by the daughter 


and her husband. Accordingly a deed of 


wakf was executed on September 24, 1926. 
The deed declared one of the houses as 
the exclusive property of the plaintiff and 
her son while another house, which is 
alleged to have been made a gift of to 
the defendant on the occasionof her mar- 
riage, was declared to be her property: 
These two houses are, according ` to the 


-deed, unaffected by the wakf. The income 


of the other houses, which are made wakf, 
aiter making allowance for repairs and 
public charges and Rs. 30a month as the 
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allowance of the plaintiff, whois to remain 
the ‘mutawalli’ during her lifetime, is to 
be divided between the son and the 
daughter in the proportion of 2 tol. To 
be more exact, the son isto get Rs. 120 
2 month, while the daughter is te receive 
Rs. 60 a month. The totalincome, as given 
in the deed, is Rs. 225. On the same date 
an agreement was executed by the plaint- 
iff, her sop, daughter and son-in-law who 
agreed to hand over the income of the 
‘wakf’ property to defendant No. 1, who was 
to supervise the superintendence of the 
wakf by the ‘mutawalli’ and to distribute 
the allowance in terms of the deed of waxf. 
According to the agreement, the mutawalli, 
was to hand over the income of the ‘wakf 
property to defendant No. | and submit 
her accounts to him. There are other pro- 
visions in the agreement but in view of 
what has happened it is not necessary to 
enter into a detailed discussion’ of that 
document, An application was made to 
the Municipal Board for entry of the name 
of defendant No. 6 in respect of the housa 
allotted to her by the deed. Similarly, an 
application was made for entry of the nams 
of defendant No.7 (the son) in respect of 
the hotse reserved for him and the plaint- 
iff. As regards the rest of the hoases, entry 
was to be made in the registers of the 
Municipal Board that they were ‘wakf" 
properties and in possession of the plaint- 
if as ‘mutawallt’. 

The above, in brief, are the defendant's 
allegations. The plaintif, however, denies 
the material part of the story narrated 
above. She instituted the suit which has 
given rise lo this appeal on December 12, 
1927. She alleged in her plaint that the 
agreement to refer the dispute to arbitra- 
tion the wakf and the agreement infavour 
of defendant No. 1 were not executed by 
her, and that advantage was taken of her 
position as an illiterate ‘pardanashin' 
lady by all the defendants. She alleges 
to have affixed her thumb-marks to certain 
blank papers at the instance of defendants 
Nos.5 and 6. Fraud and undue influence, 
alleged by her, are described in paras. 7 
to 12 of her plaint. According to her story, 
defendants Nos. 1 and 2 identified them- 
selves with the interests of the daughter 
and participated in the fraud alleged by 
her. She also attributes a desire to defend- 
‘ant No. 1 to have control of the entire 
property belonging to the plaintiff. 

A written statement was filed by de- 
fendants Nos. 1 and 2, who repudiat- 
ed the plaintiffs allegation so far 
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as it charged them with fraud and: 
unfair dealings, and consented to the 
agreement entrusting the superintendence 
of the ‘wakf’ to defendant No. 1 being can- 
celled. They disclaimed all interest in the 
property or its management. Similarly, 
defendants Nos. 3 and 4 filed a written 
statement denying the plaintiffs allegation 
so far as it attributed any fraud to them. 
Defendants Nos. 5 and 6 contested. the 
plaintiff's claim, alleging that the plaintiff 
had agreed to refer to arbitration the dis- 
pute which had arisen in respect of the 
property now in suit, that the award made 
by defendant No.1 was accepted by her 
and that the deed of wakf was executed 
by her intelligently and voluntarily, 

The trial Court set aside the agreement 
in view of the attitude adopted by defen- 
dant No. 1. In other respects the suit 
was dismissed, Originally the suit was 
tried by Mr. Gopal Chand Sharma, who 
held that no fraud was practised on. the 
plaintiff, that. she referred the dispute 
which had arisen between her and her 
daughter to an arbitration by defendant 
No, 1, Wo made an award directing that 
the property be divided according to Mu- 
hammadan Law, and that she subsequent- 
ly executed the deed of wakf, as alleged by 
the defendant. The issues relating to 
ownership of the houses in dispute were 
left undecided by the Subordinate Judge, 
and as already stated, this Court remitted 
a number of issues, which were decided by 
another Subordinate Judge Mr. Malik, who 
had in the meantime succeeded Mr. Sharma. 
His findings are mostly in favour of the 
plaintiff. It has been found on those issues 
that the land, on which the present build- 
ings stand, was inherited by the plaintiff 
from her father, that she built the houses 
now existing with funds belonging to her- 
self, that the house entered in Sch. IL was 
purchased by her and the sale-deed_ in her 
favour was not ‘benami’ for her husband, 
and that the house entered in Sch. IU, 
was not given to defendant No. 6 at the 
time of her marriage, as alleged by her. 
These findings have been challenged by the 


3 


‘defendant. The findings arrived at by 


so far as 
plaintiff, have 
Practically the 
whole cass has been argued before us, and 
we have to record our findings on all the 
material questions arising in the case, 

It was denied by the defendant that the 
plaintiff is a ‘gardanashin’ lady and 
entitled to‘ the protection which the law 


Mr. Gopal Chand Sharma, 
they are against the 
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extends to her as r: gards documents execit- 
ed by her. It was found before remand 
that the plaintiff ig a ‘pardanashin’ lady, 
and that the case should be approached in 
the light cf rules applicable to documents 
executed by ‘pardanashin’ ladies. ‘There 
is ample evidence onthe record to justify 
the finding that the plaintif is a ‘parda- 
nashin' lady. Nething has been said in 
arguments which can persuade us to take 
a different view. 

Mr. Gopal Chand Sharma rightly threw 
the onus in the first instance on the defen- 

` dant to establish that the plaintiff execut- 
ed the agreement of reference and the 
deed of wakf knowing their nature and 
effect on her interest, and was a free agent 
in doing so. 

The plaintiff admits that her son-in-law 
and her daughier, claimed a share on the 
house property. She also stated that the 
dispute about the cash was seitled, but 
that in respect of the “property” (implying 
the houses) was not amicably settled and 
that she claimed it to be her own while 
they (daughter and son-in-law) claimed it 
to be the property of her husbagd, It is, 
in our opinion, probable that t parties 
would be disposed to refer the dispute 
between them to an arbitration by defen- 
dant No. 1 whom they and a large number 
of other Muhammadans of the locality 
regarded as a saint and who was expected 
to give an impartial decision on the ques- 
tions at which the parties were at variance. 
The agreement of reference is a simple 
document, which provides that defendant 
No.1, “may decide all our disputes relat- 
ing to ownership and partition of the 
movable and immovable properties.” 
The main controversy between ‘the parties 
‘was whether the immovable property be- 
longed to Yar Hasan Khan as alleged by 
the daughter, or to the plaintiff herself, 
There is no -doubt that if the agreement 
‘to refer was duly executed by the plaintiff, 
this question was the principal issue which 
‘called for a decision by the arbitrator. 
The agreement purports to have heen 
scribed by one Waris Ali Khan and signed, 
inter alia, by the plaintiff's son, Fazal 
Hasan Khan. Waris Ali Khan was examin- 
-ed asa witness and stated that the plaint- 
iff,;who was in a ‘burga’ ‘signed the agree- 
ment in his presence and that the docu- 
ment was read over to the parties, who 
accepled its terms. The only thing elicited 
in cross-examination is that though he is 
not a disciple of defendant No. 1, be has 
confidence” in him (defendant), There is 
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nothing in the evidence of this witness 
which need excite any suspicion. At the 
same time, he does not say that the docu- 
ment was explained, and deposed to the 
same having been merely read over to the 
plaintif. Allahdiye, the plaintiff's son-in- 
law has however stated the circumstances 
in which she executed the agreement. He 
says that there was a dispute in respest of 
the ‘tarka’ of Yar Hasan and that the 
plaintiff agreed to refer the dispute to 
defendant No. 1, for decision. He also 
states that the agreement wasexplained to 
her. The stamp purports to have been pur- 
chased by the plaintiff's son, Fazal Hasan, 
on May 1, 1926. Fazal Hasan has not been 
examined as a witness in the case. The 
plaintiff adduced evidence to prove that 
Fazal Hasan is an idiot. The lower Court 
has not accepted this allegation; nor are we 
satisfied that there is any truth in this 
allegation. It may be that Fazal Hasan, 
who is described in the deed of wakf as 
“sidha sadha adm’ (a simple man) was not 
considered sufficiently clever to stand 
cross-examination and was, for that reason, 
not produced; but there is no warrant for 
the suggestion that he is incapable of giving 
evidence, A . 

One Nawab Ali, who is a zemindar pay- 
ing revenue of Rs. 600, has stated that he 
wrote Ex. ©, which he described as an 
application on behalf of the plaintiff but 
which appears to be more in the nature of 
proceedings before an arbitrator. He says 
that it was at the instance of the plaintiff 
that he wrote that document. He also 
deposes that the parties adduced oral evi- 
dence before the arbitrator and that he . 
himself took down the evidence. Accord- 
ing to him, the plaintiff affixed her thumb- 
mark on Ex. O, which records her declara- 
tion that she would produce documents at 
a subsequent hearing. This witness so 
deposes tothe oral award made bydefen- 
dant No. 1, tothe efféct that the property 
should be divided according to the Muham- 
madan Law. The witness further deposes 
that the parties accepted the award, which 
was subsequently written out on a stamp 
paper of Rs. 5, and was laid before 
defendant No. 1 for signature; but the latter 
refused to sign it on the ground that “He 
is not a worldly man” and could not 
associate himself with worldly matters. 
Thereupon the parties requested the witness 
to record their acceptance of the award. 
Exhibit D was then written by the witness 
and signed by the plaintiff and her daugh- 
ter, both agreeing to abide by. the award. 
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delivered by defendant No.1. This. docu- 
ment, according to the witness, was read 
over to the plaintiff, We have also the 
evidence of Allahdiya, the plaintiff's son-in- 
law, which, if believed, establishes con- 
clusively that the plaintiff took an intelli- 
gent part in all these proceedings and knew 
what had happened. 

Having considered the evidence bearing 
on the point, we find ourselves in agree- 
ment with the lower Court in holding that 
there was a dispute between the parties as 
to whether the house property should be 
considered lo be part of Yar Hasan’s assets 
aud, therefore, divisible among his heirs, 
that the plaintiff referred this dispute to 
arbitration and defendant No. 1, who was 
the arbitrator, gave an award directing 
that the property be divided according to 
Muhammadan Law, whichimplied that it 
was part ofthe assets of Yar Hasan and 
did not belong to the plaintiff in her own 
right. In arriving at that finding we are 
not unmindful of the difficulty that the 
arbitrator, whose oral award is relied on 
by the defendant, has not been examined; 
but we accept the explanation offered on 
behalf of the defendant that defendant 
No. 1 has a conscientious objection to 
appearing in Court and it is for that reason 
that the defendant did not insist on his 
evidence. Jt is easily imaginable that a 
party in the position of the defendant would 
not consider it safe to enforce the attend- 
ance of a witness like defendant No. 1, 
who is supposed to be dissociated from 
worldly affairs and who might have refused 
to give evidence regardless of consequences, 
The plaintiff's own evidence is wholly 
unworthy of credit, as pointed out by the 
lower Court. The evidence of Allahdiya 
and other witnesses of the defendant is 
sufficiently reliable as regards the circum- 
stances in which the plaintiff became a 
party to thereference and in which the 
award was given and accepted by all 
concerned. (After considering the evidence 
on this point the judgment proceeded). 
Accordingly we hold that the deed of 
wakf-alal-aulad was intelligently and 
voluntarily executed by the plaintiff, 

The next question is whether the deed is 
valid. No question as regards its validity 
was raised in the Court below. In this 
Court, the learned Advocate for the plaintiff 
impugned its validity on grounds of law, 
and we allowed the question to be argued. 
We find that the so-called 
wakf in law at all. The dedication is not 
in perpetuity. As regards the manage- 
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menit, it provides that the plaintiff shall be | 
the ‘mutawalli' of the property during her. 
life. After Her death her son Fazal Hasan > 
Khan and after him oné of his children 
would be the ‘mutau alli.’ i 

“ Otherwise Musammat Sughra Bibi or one of Her- 
children...... will then be the ‘mutawalli' and. failing > 


him, the manager of the ‘khangah’ of Syed Najmuddin , 
(defendant No. 1) shall be the mutawalli,” 


The deed does not make any provision as 
regards mutawallis in future generations. 
Similarly the object of thé wakf is limited 
to certain individuals named. Two houses 
are declared to be exempt from wakf. 
As regards the income of the rest, provi- 
sion is made for repairs of the house, 
Income-tax, Municipal taxes, expenses in re- 
spect of a mosque, ‘Rajbi Sharif, ‘Qurbani, 
on the occasion of Bag Id and for expenses 
of Shabi Barat. The charities exhaust a. 
very small part of the income of. the 
property. The mutawalli is toget Rs. 30 as 
her allowance. Salary of a servant to the 
extent of Rs. 15 is allowed, The balance of 
Rs. 180 is to be divided between the son 
and the daughter in the proportion of 
2to1l. The deed proceeds to lay down that 
after the death of the plaintiff, Fazal 
Hasan would get the mutawalli’s allowance 
and after him his “children” and thereafter 
“that person who will become mutawalli 
in my or his place shall get it.” The deed 
winds up by the statement that it. is in 
favour of “children”. There is no provision 
that the allowances reserved for the son 

>and daughter are to be distributed among 
their descendants generation after genera. 
tion. It is possible that this was the 
intention of the parties to the deed; but it 
has not been anywhere expressed, and we 
are not at liberty to read words to that 
efiect in the deed. Thereis no provision 
that after the extincticn of the line of the 
'wakf the income of the property is to be 
spent for the benefit of the poor. An 
ultimate gift of this nature is essential for 
the validity of a wakf-alal-aulad: see 
Irfan Ali v. The Official Receiver, Agra 
(1). The ‘wakf as a ‘wakf’ is, therefore, 
void. l 

The document styled as a ‘wakf’ has 
been proved to te part of a family 
arrangement, as found by us. By an agree- 
ment of the plaintiff, her son and her 
daughter, it was settled that the propesty 
might be dedicated in the manner laid 
down in the deed in supersession of the. 
award made by defendant No. 1, under 


1) 130 Ind. Cas. 633; (1930) AL J978; AIR 1930: 
AL 837; 52 A 74861) Ind, Rul, (1931) All, 295, 
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which ‘each party was to receive hia or her 
share according to Muahammadan Law. 
The deed bears the Signatures of all 
interested in the property. If the word 
jwakf’ had not been used in the document 
and if all of them had joined in the execu- 
tion of an agreement containing exactly 
the same ptovisions as are found in the 
deed, there could be no doubt as to its 
validity as a family arrangement. The 
beneficiaries are living individuals or their 
immediate descendants.: At any rate, the 
arrangement embodied in the deed is 
valid and binding on the parties to it, So 
far as the deed provides for payment of 
taxes and repairs to the house, no exception 
can be taken. The provision for charities 
amounts toa valid charge on the property. 
There is nothing illegal in the manager 
(erroneously described as ‘mutawalii') 
receiving Rs, 30 a month as remuneration. 
There is again nothing invalid in the 
provision that - the manager should pay 
Rs. 120 a month to the son and Rs. 60 a 


month to the daughter, neither of whom: 


will be entitled to actual possession or to 
partition of the property during his or her 
life-time. The only provision that remains 
to be consideredis that in respect of the 
salary of a servant. This is a legitimate 
provision, and may be validly included in 
a family settlement. As to whether it 
will be open to the descendants of Fazal 
Hasan Khan and Sughra Bibi, defendants 
Nos. 7 and 6, to partition the property is 
not a question which need be decided; 
nor is it necessary to decide whether the 
issues of Fazal Hasan and Sughra Bibi 


who do not now exist would be bound to. 


act in accordance with the terms of the 
deed. The plaintiff and her children have 
agreed as part of a family arrangement 
that the property shall be managed ina 
particular manner and the income thereof 
shall be disposed of in the manner stated 
in the document. There was considera- 
tion for such an agreement. The object 
of it was to prevent division of the property 
into small shares and to preserve 


peace 
and harmony in the family. This case is 
amply covered’ by the decision of their 


Lordships of the Privy Council in Soleh- 
man Qudir v. Nawab Sir Samiullah 
Khan (2). In that case also the wakf, asa 
wakj was invalid; but as the members of 
the family had agreed to accept its terms 


(2) 69 Ind. Cas, 138; 49 I_A 153; AIR 1922PQ 
107; SIM LTI; 4 UP LR(PO) 70; 4aML 7 
385; 24 Bom. :L.R 1257; 27 O WN 101; 21 AL: 31: 
370 LJ 56 (PO). i 
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by a separate instrument, it was held that 
the provisions contained in the wakf deed 
were binding onthe parties to the agree- 
ment. 

` In the view of the case taken by us, it is 
not strictly necessary to express any 
opinion on the findings returned by the 
learned Subordinate Judge, Mr. Malik, 
after remand; but as we heard arguments 
at length on those questions, we think it 
desirable to record our findings on those 
questions also. It is common ground that 
the sites of the four houses entered in the 
first list belonged to the plaintiff, who had 
inherited the houses standing thereon from 
her father. The evidence proves that those 
houses do not now exist and have been 
replaced by new houses since constructed. 
Having regard to the relations between the 
plaintiff and her husband, it is impossible 
to say that the entire amount spent on the 
new constructions belonged to the plaintiff 
or her husband. A sum of Rs. 12,000 
originally belonging to Yar Hasan, was 
subsequently placed in the current account 
inthe jointnames of Yar Hasan and the 
plaintiff. The learned Subordinate Judge 
thinks that, as the plaintiff could withdraw 
that amount andas it was spent. on the 
constructions, the houses should be consider- 
ed to be the property of the plaintiff. This 
line of argument may not be cor:ect, but 
we are of opinion that Yar Hasan’s conduct 
is more consistent with the hypothesis that 
his intention was to allow his money to be 
spent for his wife's benefit. It is true there 


-i8 no presumption of advancement where 


property belonging to a ausband is made 
io stand in the name of the wife, but 
where, as in this case, the husband deposits 
his ` own money in the joint names of 
himself and his wife with drawability by 
either of them and the old houses belonging 
to the wife are demolished and replaced by 
new ones erected with the aid of such funds 
and old materials, it is a fair inference 
thatthe husband’s intention was to make 
the wife, who was already the owner of the 
sites, to be the owner of the superstructures 
also, 

As regards the house entered in list II 
which had been purchased in the name of 
the plaintiff, we agree with the learned 
Subordinate Judge that the evidence’ ia 
not sufficient for a finding that the sale- 
deed was ‘benami’. The house was 
purchased for a comparatively small 
amount, which was well within the means of 


-Musammat Latifan. 


We also agree with the learned Subordi- 
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nate Judgein holding that the defendant 
failed to prove the gift of the house entered - 
in list II on the occasion. of her marriage. 
This will, however, make no difference, as 
the family . arrangement embodied in the 
‘wakf’ has allotted that house to her. 

- The result of our findings is that the 
transaction embodied in the deed of wakf, 
dated September 24, 1926, is not valid asa 
wakf, but is valid as a family arrangement. 
The decree of the lower Oourt shall be 
modified as herein provided. In all the 
circumstances of the case, we direct that 
the parties pay their own costs in both 
Courts. 

D. Decree modified. 


` 


RANGOON HIGH COURT : 
‘ Civil Revision Applications Nos. 399; 472 
and 473 of 1934 ji 
February 20, 1935 
Donkey, J. 
K.N. S. P. K. N. K. FIRM—APPLIOANT 
versus 


U BA CHIT—Oppostts PARTY. i 

Civil Procedure Code (Act V of 1908), s. 115— 
Court having jurisdiction to decide—Erroneous deci- 
sion—Court, if can be said to have acted illegally— 
Interlocutory order on question of res judicata— 
Revision, if lies. 

‘Where a Oourt has jurisdiction to determine a 
question and it determines that question, it cannot 
be ‘said that ithas acted in the exercise of its 
jurisdiction illegally or with material irregularity 
because it has come to an erroneous decision, whe- 
ther that decision be on a question of fact or even 
ona pointoflaw. The question whether suits are 
barred by res judicata or not, is a matter which can, 
be raised in appeal and not one which can be raised 
in revision against interlocutory judgments 
lower Oourt. 


C. R. App. from an order of the Township 
Court of Waw, dated September 17, 1931. 


Mr. B.C. Paul, for the Applicant. - 
Mr. R. C. Banerjee, for the Opposite 
Party. : 


“Order, -These three applications in- 
revision, which have been brought under. 
the provisions of s, 115, Civil 
Code, do not lie: sea Muhammad Chootoo 
v. Abdul Hamid Khan (1). In the three: 
suits in which the orders now sought to 
be revised were passed, a preliminary + 
issue was tried as to whether the suits‘ 
are barred by the principle of res: 
judicata. The learned Township Judge 
had decided that they are not barred,-. 
and it is this decision which l: am now 
asked to revise. 


(1) 143 Ind. Gas. 525; A IR 1933 Rang. 49;11 R 
36; Ind. Rul, (1933) Rang. 62. 
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holding that these suits are not barréd and 

by proceeding with the trial of the suits, 
the learned Township Judge has acted in 

the exercise of his jurisdiction illegally. 

Where a Oourt has jurisdiction to deter- 

mine a question and it determines that: 
question, it cannot be said that it has 

acted in the exercise of its jurisdiction ` 
illegally or with material irregularity 

because it has come to an erroneons: 
decision, whether that decision be on a 
question of fact or even on a point of law. : 
- I express no opinion as to whether these 
suits are barred by the principle of res 
judicata or not. That is a matter which 
the present applicants will be able to 
raise on appeal, if decrees are passed 
against them in the suits. It is not a 
question which they can raise on applica- 
tions in revision against the interlocutory 
judgments of the Township Court: These 
applications, therefore, fail and are dis- 
missed with costs, Advocate'’s fee in this 
Court two gold məhurs. As the three ap- 
plicants have been represented by a single 
learned Counsel in this Court, only one: 
Advocate’s fee for all three applications 
will be allowed. 
_N. Applications dismissed, 


’ 4 ) 


BOMBAY HIGH COURT: 
Criminal Appeal No. 11 of 1935 °° 
February 20, 1935 
BzavuonT, C.J. ann N. J. Wants, J. 
PAPA KAMALKHAN AND orapes— | 
AcousED—APPELLANT3 
. versus’ 
EMPEROR— Opposites Party 


-Criminal irial — Accomplice — Corroboration — 
Bribery case—Payment of bribe not. voluntary—i 
Accomplice’s evidence—Extent of corroboration; 
necessary—Penal Code (Act XLV of 1860), - 
8.161. is, 

‘The rule ofthe Court which requires corrobora- 
tion of the evidence of an accomplice as against each 
accused, if it applies atall, applies with very little 
force to acase in which the accused is charged with 
extorting a bribe from other persons, The objec- 
tions which usually arise to the evidence of an ac- 
complice: do not really apply where the -alleged’:ac- 
complice, that is the person who pays the bribe, is 
not a willing participant in the offence, but ig 
really a victim of that offence In cases of this kind 
where the payment of the bribe has not been volun. 
tary, very slight corroboration would be sufficient 
to make the evidence of the accomplice admissible 
against thereceiver of the bribe, 


’ : 
t 


Or. A. from a conviction and sentence 

of the Sessions Judge, Satara. , 
Mr. K. N. Dhar ıp, for the Accused No, L, 
Mr. B.G. Rao, for the Crown, 
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N. J: Wadla, d.= (His Lordship-stated 
the facts and proceeded): Wë have 
to: eee what corroboration tkere is 
for the statement of Bapu Saheb that 
accused No. 1 actually took the money. 
Tt: is true that 
treated as an accomplice, and so must 
Krishna; Dadu and Namu, But in cases-6f 
bribery the: persons who pay the bribe 
and. those who act as intermediaries are 
the,,.only. persons who can ordinarily be 
expected: to give evidence about it. It is 
not possible to expect absolutely inde- 
pendent evidence about the payment of a 
bribe, and. a: distinction has to the made 
between persons who have voluntarily paid 
&. bribe to a public servant in. order to 
secure some advantage for themselves, and 
persons, such: as Krishna, Dadu and Namu 
in this case; who have been cénipelled' by 
improper pressure put upon them by a 
public. servant to. pay: a bribe. Tn Gases 
of this kind, where the. payment’ of. the 
bribe has not been: voluntary, very slight 
corroboration would be sufficient to make 
the. evidence of such persons admiésible 
against the receiver: of the bribe. As 
regards Bapu Saheb, it is true that hé 
was not himself one of the persons con- 
cerned in the original offence of theft, 
and cannot therefore be said to have 
acted under compulsion. His evidence 
might perhaps be considered as needing 
somewhat stronger corroboration than the 
evidence of Krishna, Dadu and Namu. 
But even with regard to his evidence, I 
am of opinion that considering the position 
in which hé stood as against the accused 
Sub-Inspector, it must be taken that he 
was. acting. under a certain amount of com- 
pulsion. He was Police Patil of a village 


which was in thé accused's jurisdiction,- 


and’ had been told by the accused to help 
in the detection of the offence, and’ in 
persuading Dadu and Namu to produce 
the stolen property. 

1.16 has. been suggésted on behalf of the 
accugeed that Bapu Saheb himself must 
have.taken the whole or part of the money 
which was produced. Thè learned Sessions 
Judgé and the assessore weré not prépared 
to. accept, this suggestion, and I am not 
myself prepared to hold that the part 
whichi.Bapu Saheb played in this čase 
suggests that he himself took any share of 
the tribe. I would therefore consider that 
even a slight amount of corroboration would 
be sdfficient to justify us in accepting 
Bapu Saheb’s évidence against.the accused, 
and there is such corroboration. That corro- 
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borative evidence need not necessarily be 
with regard to the whole story given out by 
Bapu Saheb. It would be sufficient if it 
corroborated parts of that story. With. 
regard’ to the demanding of the money by 
the accused, wé havé the evidence öf 
Krishna, Dadi. and Namu, and that èvi- 
dence goes further than merely showing 
that accused No. 1 asked merély for the pro- 
duction of the stolen property. If thë- 
évidence of Dadu and'Namu is to be 
bélieved, the accused must havé demanded: 
the money as a bribe, and not as stolen pro- 
petty which was to be produced and’ report- 
ed in. the ordinary course to his supériors. 
Namt has said in his evidence that 
accused No.1 called him out and said to- 
him, “if you pay mé Rs. 1,000 I will see 
that you are free from the trouble.” This 
statement coülå only mean that accused. 
No. 1 liad déeniarided thé money from Dadu 
and Namu ae a bribe for hushing up the 
offence. With regard to the receipt of 
money. by the accused, although we have rio 
dirééh corroboration of: Bapu Saheb s state- 
ment that the accused had been informed 
that thé bag containing Rs. 1,000 was in 
ihe bus, and that this bag was actually 
taken into the accused’s house, we have 
certain evidence which suggests very 
strongly that the accused must have taken 
the money. Bandu Avate, who had also 
got into the bus-by which the accused 
returned from Khambala to Vita, has 
stated that the bag containing the money 
had been placed by Namu in the bus, and 
that after some time accused No. 1 accom- 
panied by two constables, got into the bus 
and drove away. It is thérefore proved, by 
this witness that the bag containing the 
money wasin the bus by which accused 
No. 1 went from Khambala to his house, and 
it is-difficult to believe that accused No. 1 
could have been unaware of the fact that 
the money was in the bus. The suggestion 
made cn bebalf of the accused is that the 
money must have been taken by Bapu 
Saheb and by the three constables, and 
not by the accused. Itis difficult on this 
theory to explain the accused's conduct. The 
evidence showsthat the accused was aware 
of the fact that Krishna, Dadu and Namu 
were prepared to own up the offence and to 
preduce the property. It was after they 
had expressed their willingness to do so 
that the accused sent them with Bapa 
Saheb and the constables to their own vil- 
lage to bring thé money. 

it is sogel that when Dadu, Namu 
and the constables and Bapu Saheb re~ - 
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turned from Kalambi, the accused was 
informed. by the constables and by Bapu 
Saheb that Dadu and Namu refused to 
admit the offence, and would not produce 
any property. It is difficult to believe 
that the accused could ever have accepted 
such an explanation, knowing as he did 
that Dadu and Namu had already con- 
fessed the offence to him and expressed 
their willingness to produce the money. It 
is also difficult to believe that such a 
false story could have been given out tothe 
accused by his own subordinates in the 
presence of Dadu and Namu, who had 
produced the money apparently in order 
to induce the accused to hush up the 
offence. The accused's subsequent conduct 
with regard to the incidents of Febru- 
ary. 17, is also difficult to reconcile with 
the suggestion that he had committed no 
offence. He had admittedly on his own 
showing done a good deal of investigation 
in connection with this offence on 1fth. 
He had camped in Khambala for the 
whole night and had questioned several 
persons including Dadu and Namu. Yet 
he deliberately made a false or grossly 
inaccurate entry in the station diary that 
nothing.of importance had been found. One 
would have expected in the normal course 
that even if he had not been able to 
recover the stolen property which he had 
gone out to recover, he would have left 
detailed notes in the station diary for the 
guidance of his successor with regard to 
what had happened on the night of the 
ith. The entry which he made on the 
18th is difficult to reconcile with the 
theory’ of his innocence. It ig equally 
dificult to explain: the conduct of 
accused Nos. 2 to4 and/or Bapu Saheb 
Patil with the theory put forward by 
the accused. On that theory we have to 
hold that the accused’s own subordinates, 
and Bapu Saheb, a village Patil working 
under him, deliberately took the bribe 
under the very nose of their superior officer 
and without letting him know of it or giving 
him a share init. The Rs. 1,000 which were 
produced by Dadu and Namu were all in 
silver. The evidence is that the bundle 
containing the rupees was carried by 
Naru to the bus. The bundle would not 
bé a small or inconspicuous one. Yet it 
is suggested that this bundle was kept in 
the very bus in which accused No. 1 
travelled from Khambala to Vita. It is 
hardly likely that such a bundle would 
escape accused's notice, or that accused 


Nos, 2 to 4 and Bapu Saheh could ever - 
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imagine that it would escape his notice. 
I may mention that this suggestion that 
the money must have been misappropriat- 
ed by the constables and by Bapu Saheb 
was not put forward in the Sessions Court 
except at a very late stage. 

There is therefore corroboration of Bapu 
Saheb's evidence with regard to the actual 
receipt of this money by accused No. lin 
the statement of Bandu that the, bundle 
containing the mony was jn the bus by 
which accused No, 1 left to’ go to hig 
house, in the statement made by Namu 
that accused No. 1 demanded the money 
as a bribe, and in the conduct both of the 
accused himself and of the constables and > 
of Bapu Saheb. Taking this evidence ag. 
a whole, there is no room for doubt that the 
money was demanded and received’ by 
accused No. 1 himself ag a bribe. Hig 
conviction therefore under all the three 
secticns is justified. The sentence awarded 
by the Sessions Judge in default of pay- 
ment of fine is in excess of that allowed by 
8. 65, Indian Penal Oode. That sentence 
will have to be reduced to one of nine 
months’ rigorous imprisonment. Subject 
to this modification, the convictions and 
sentences passed against the accused will 
be confirmed, and the appeal dismissed, 

Beaumont, J.—I agree. In my 
opinion the rule of the Court which requires 
corroboration of the evidence of an accom- 
plice as against each accused, if jt applies 
at all, applies with very little force to a 
case like the present, in which the accused 
is charged with exorting a bribe from other 
persons. The -objections which usually 
arise to the evidence of an accomplice do 
not really apply where the alleged accom- 
plice, that is the person who pays the bribe 
is nob a willing participant in the offence’ 
but is really a victim of that offence. 
However, in the present case, I quite agree 
that theré is ample corroboration of the 
direct evidence of bribery in the conduct of 
accused No. 1. I ignore the evidence given 
in the theft case, which, in my opinion 
cannot be admitted as evidence in thig 
case against the accused. But on the 
evidence properly admissible, there can be 
no question that accused No. 1 arranged 
the meeting of February 17, and that that 
meeting was intended to lead to the pro- 
duction of property which had been Stolen 
by Dadu and Nama, and there can be no 
question on the evidence that it was ac- 
cused No. 1 who sent the party consisting 
largely of his own constables to recover the 
stolen: property, and the Rs. 1,000° was in 
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fact recovered by the constables and the 
rest of the party from Dadu and Namu. 
If we are to assume that accused No. lis 
innocent, then it follows that he was In 
effect robbed of the Rs. 1,000 by his own 
constables, who took the money back with 
them in the motor-bus in which the accused 
Sub-Inspector was actually travelling. 
Apart from the extreme improbability of 
that story, with which my learned brother 
has dealt, the conduct of accused No. 1 
is quite inexplicable upon that basis. 

He made no further effort to recover any 
stolen property ; he must have accepted the 
bare word of his constables and ths rest 
of the party that the stolen property which 
had been promised to be handed over 
had not been handed over, and when he 
returned to his Police Station, instead of 
making a report to his successor as to the 
circumstances of the case, he merely re- 
ported that nothing had occurred at this 
meeting, and took no efforts to enable bis 
successor to proceed with the case. Such 
conduct is absolutely inexplicable, to my 
mind, except on the basis that in fact the 
Rs. 1,000 were recovered and were in 
the possession of accused No. 1. If that is 
so, there is no question but that he kept 
them for himself, and did not account for 
them, I agree, therefore that the appeal 
must be dismissed. 

N. Appeal dismissed. 
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Specific. performance — Remedy of—Neture of 
remedy—Courts in Santal Parganas—Whether have 
jurisdiction to grant the remedy—Specific Relief Act 
(I of 1877)—Applicability in Santal Parganas. 

The remedy by way of specific performance is not 
a creature of Statute. Itis an ancient remedy and 
ia to be administered as part of the law cf justice, 
equity and good conscience. The mere fact that the 
restrictions imposed by the Specific Relief Act, do 
not apply in the Santal Parganas, does not affect 
the law thet the remedy is applicable as part 
of the law of justice, equity and ‚good conscience, 
Consequently, the Courts of the Santal Parganas 
have jugisdiction to grant the remedy by way of 
specific performance. J anardan Mahato v, Bkairab 
Chandra (2) and Jagannadhasahu v. Deenabandhu 
Radho (3), relied on. Lal Shaha v. Kado Mahto (0) 
and Satya Niranjan v. Dwarkanath Sadhu (6), dis- 
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tinguished, Saukhi Sah v. Mahamaya Prasad Singh 
(4), referred to, 

Thereis no authority for the view that where a 
non-statutory remedyis made the subject of Legis- 
lative enactment, the effect is necessarily to abrogate 
the non-statutory remedy 

C. R. from an order of the Sub-Judge, 
Jamtara, dated July 28, 1934. 

Messrs. Syed Sultan Ahmad and Baldeo 
Sahy and Choudhary Mathura Prasad, for 
the Petitioner. 

Messrs. P, R. Das, M. N. Pal and S. S. 
Bose, for the Opposite Party. . 

Courtney-Terrell, C. J.—This is a peti- 
tion for the civil revision of a decision by 
the Subordinate Judge of the Santal 
Parganas; it raises the question as to 
whether the Courts of the Santal Parganas 
have power to grant the remedy of specific . 
performance of a contract. 

The plaintiffin this case alleged that he 
had contracted with one of the defendants 
to purchase a house; thatthe defendant 
declined to carry out the purchase and had 
in fact sold the house to another of the 
defendants and the plaintiff therefore sued 
for specific performance of the contract. 
In the Court of the Munsif the suit was 
decreed. When the matter came before 
the Subordinate Judge on appeal, the point 
was taken, asit had been before the Mun- 
sifthatinthe Santal Parganas the remedy 
of specific performance could not be granted 
and ihe Subordinate therefore proceeded 
to deal with that issue of Jaw in a prelimin- 
ary way and decided that he had jurisdic- 
tion, and from that the defendant comes 
to us in civil revision for a decision upon 
the point of jurisdiction only. The actual 
merits of the case have not yet been deter- 
mined. 

Now, the remedy of specific performance 
is one of the oldest remedies granted by 
Courts of Equity in England and it was one 
of the first to arise out of the Chancellor’s 
jurisdicticn. The old Courts at Common 
Law could not grant the remedy and 
merely gave damages for breach of 
contract. Very early however in the 
history of the Chancellor’s jurisdiction, the 
remedy of specific performance emerged 
and has been for centuries administered by 
the English Courts. Now, therefore, it may 
be said to be amongst those principles: 
which would be administered by Courts 
in India by way of justice, equity and good 
conscience. The direction to follow those 
principles is contained in the second 
sub-section to s. 37, Bengal and Assam Civil 
Couris Act, and Mr, Das has referred to the 
judgment of Lord Hobhouse in the case of 
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Waghela Rajsanji v. Sheikh Masludin (1), 
where His Lordships point out that the 
phrase equity and good conscience is: 


“generally interpreted to mean the rules of English’ 


Law if found applicable to Indian society and circums- 
tances.” 

There is nothing in the nature of Indian 
Society and circumstances which would 
render such a salutary remedy as specific 
performance inapplicable, and, therefore, 
the remedy may be considered to be 
administered by Courts in India even if they 
have no statutory guide for the administra- 
tion of that remedy. But it is said on 
behalf of the petitioner that the remedy has 
been taken away from, even if it, were 
ever administered by, the Courts of the 
Santal Parganas, and the argument is put 
in thisform. The first statutory reference 
to the remedy by way of specific performance 
was contained in s. 192, Civil Procedure 
Code, 1859, which reads as follows: 

“When the suit is for damages for breach of 
contract if it appear that the defendant is able to 
perform the contract. the Court, with the consent 
of the plaintiff, may decree the specific performance 
of the contract within a time to be fixed by the Court, 
and in such case shall award an amount of damages 
to be paid as an alternative if the contract is not 
performed,” 


Similarly there was a reference to the 
remedy of a declaratory suit in s. 15 of the 
same Code. For reasons which I will 
attempt presently to explain, the remedy of a 
declaration differs fundamentally from the 
remedy by way of specific performance, 
Nevertheless both of these remedies are 
provided for in this earlier Civil Procedure 
Code, | 

In the year 1877, two important pieces of 
legislation took place. In the first place, 
the Civil Procedure Code was re-drafted 
and re-enacted with certain alterations, 
additions and omissions and the remedy 
formerly provided for by s.15, that is for 
declarations, and the remedy by way of 
specific performance mentioned in s. 192 
were omitted from the new Code of 1877, 
The old Code of 1859, was repealed. In 
the same year there was . passed the 
Specific Relief Act, and these remedies 
now find place in that Act. Section 15 
re-appeared as 8. 42, Specific Relief Act, 
and other sections ofthe Specific - Relief 
Act, replaced s. 192 and the new Civil 
Procedure Code therefore contained no 
referenceto these remedies which were now 
accommodated in the Specific Relief Act. 
The Specific Relief Act is by its express 
terms made not to apply to the Santal 
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Parganas. It is argued, therefore, that there 
can be no provision either for declaratory 
relief or for specific performance in the 
Santal Parganas and that those remedies 
even if they had ever existed no longer exist 
in that territory. 

Now,to deal first with that part ofthe 
argument whichis involved in the repeal 
of the Act of 1859, in so far as it relates to 


specific relief and insc far as the deliberate. 


withholding by the Legislature of the effect 
of the Specific Relief Act, from the Santal 
Parganas is concerned, the principles appli- 
cable to the circumstances are, to my mind, 
as follows: 

Where for the very first time a remedy is 
afforded by means of a Statute, then if that 
Statute is either repealed with regard toa 
certain area or if those portions of the 
Statute which grant that remedy are not 
allowed to have effect in any particular 
area, then there being no foundation on 
which the grant of the remedy can be 
built which ex hypothesi is of a statutory 
character, the condition is that the remedy 
is not available in that particular area, 
If however the remedy being one which had 


been all along obtainable in the Courts of . 


that particular area, and if, as in thig case, 
an Act is passed, the Specific Relief Act. I 
of 1877, the preamble of which saya “to 
amend and define the law of specific 
relief,” then it is clear that within the area 
to which the Act is to apply, the granting 
of the remedy is hedged abcut with the 
limitations which are imposed. by that 
piece of legislation, and as to areas, such ag 
in this case the Santal Parganas, where the 
legislation is {not applicable, then the 
remedy still exists as it did before the 
limitations imposed by the Act were 
established, that is to say, the new restric- 
tions upon the grant of the remedy imposed 
by the Specific Relief Act do not apply in 
the Santal Parganas and the remedy js to 
be granted in the Santal Parganas 
as though these restrictions had not existed. 
Now, it being clear that the remedy was an 
ancient one and to be administered as part 
of the law of justice, equity and good 
conscience, it follows that the mere fact 
that the restrictions imposed by the 
Specific Relief Act, do not apply in the 
Santal Parganas, does not affect the law 
that the remedy is applicable as part of 
the law of justice, equity and good consci- 
ence, = 
But there is another part of the argument 
on behalf of the petitioner which seems to 
me to have no logical foundation. It was 
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argued that if a remedy is available as part 
of the general law andif subsequently a 
piece of legislation, such as the earlier Civil 
Procedure Code, is passed which regulates 


and absorbs that remedy into ils own 
machinery and if that Code is repeal-. 
ed as it was indeed by the Oivil 


Procedure Gode of 1877, then the remedy 
. having been absorbed into a Statute and 
that Statute in so far as the Santal Par- 
ganas is concerned, not being applicable, 
then whether or not those in the Santal 
Parganas originally had the right to the 
remedy, the repeal of the statutory enact- 
ment has deprived them of it. To my 
mind this is an iJlogical proposition. 

Now, the granting of this remedy has 
been contemplated by the High Oourts in 
India: see the case of Janardan Mahato v. 
Bhairab Chandra (2). in that case the 
specific performance was treated as part of 
the law governed by the rules of justice, 
equity and good conscience notwithstand- 
ing that the section of the Civil Procedure 
Code of 1859, was not applicable to the 
Santal Parganas and the plaintiff was in 
that casegranted that remedy. A remedy 
course was taken by the Madras High Court 
in Jagannadhasahu v. Deenabandhu Radho 
(3). There a series of cases was relied 
upon which it is trae were all cases subse- 
quent to the year 1859, and in that case 
the grant of the remedy by way of specific 
performance was made and treated as 
though it were a remedy available as part 
of the ordinary remedies obtainable under 
the rules of justice, equity and good 
conscience. Ihave no hesitation therefore 
in coming to the conclusion that specific 
performance being of this character it exist- 
ed in the Santal Parganas quite independ- 
ently of any statutory basis, 

-A remark by Wort, J., in the case of 
Saukhi Sah v. Mahamaya Prasad Singh (4), 
has been citedto usas a basis for the 
contention that specific performance is of 
the nature of a statutory remedy. But a 
more careful examination of that judgment 
of the learned Judge inclines me to the 
belief that he meant not thatthe right for 
specific performance was created by Statute, 
but rather that its administration was 
governed and controlled by the Specific 
Relief Act. 

A considerable - discussion took placé on 


the series of cases in which specific relief 
- (2\30 Ind. Cas 365; ATR 1916 Oal. 259, 
(3)%63 Ind. Oas.114; AI R 1917 Mad. 1007;13L.W 
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by. way of a-declaratory suit was sought 
and it was argued that there was an 
analogy, butin my opinion no such analogy 
exists. Theremedy of a pure declaration 
does not emerge from the English Common 
Law or from the English system of Equity 
Jurisprudence. As was pointed out by 
Jwala Prasad, J. in Lal Shaha v. Kado 
Mahto (5), the remedy of a declaration 
which was dealt with ins. 15, Civil Pro- 
cedure Code of 1859, was borrowed from a 
specific English Statute—15 & 16 Vict. Oh. 86, 
8. 50, and it was introduced into India 
in the year 1854 for the first time and that 
the subsequent history shows that it had 
a passage through s. 15 of the Act of 1859, 
and was ultimately definedin s. 42, Specific 
Relief Act, In those cases there was some 
ground for contending that whereas s. 42 
brought into existence a statutory form of 
relief and whereas that statutory form of 
relief was not applicable to the Santal 
Parganas that therefore that remedy did 
not existin the Santal Parganas. Tomy 
mind that series of cases, that is to say, 
that which I have just cited in Lol Shaha 
v. Kado Matho (5), and the case of Satya 
Niranjan v. Dwarkanath Sadhu (6), have 
no application to the circumstances of 
this case. Indeed in thecasein Satya 
Niranjan v. Duwarkanath Sadhu, (6), 
Mullick, J.,in delivering the judgment of 
the Court clearly contemplated that the 
remedy by way of specific performance was 
of akind entirely different from tne 
remedy by way of declaratory relief. In 
that case in Satya Niranjan v. Dwarka- 
nath Sadhu (6) where the case which was 
subsequently reported in Janardan Mahato 
v. Bhairab Chandra (2), above referred to, 
was dealt with, Mullick, J., did not dis- 
sent from the viewof the Calcutta High 
Court that specific performance was a 
remedy which was to be administered as 
part of the principles of justice, equity and 
good conscience. He declined to apply the 
same reasoning tothe jaw relating tothe 
granting of a declaration. Whether his 
view was right or not, the matter of declara- 
tion we have not at present to consider, 
The point to be noticedis the learned 
Judge’s approval of the principle that 
specific performance is of a different 
character. 

In my opinion the Courts of the Santal 
Parganas have jurisdiction to grant the re- 
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medy by way of specife performance and 
this petition in revision should be dismiss- 
ed with costs. 

Agarwala, J.—The argument addressed 
to uson behalf of the applicant may be 
divided into two branches. The first part 
of the argument is thatthe right by way 
of specific performance did not exist in India 
at all before 1859, and that it was a re- 
medy created by the Civil Procedure- Code 
of that year, It is, therefore, contended 
that the remedy being created by Statute, 
and the Statute having been repealed, the 
remedy has been abolished. The second 
branch ofthe argument is that if there 
were a non-statulory remedy by way of 
specific performance prior to 1859, then the 
effect of substituting for that non-statutory 
remedy, a statutory remedy by the Code of 
1859, was to abrogate the non- statutory re- 
medy. From this pointof view also it is 
contended that the repeal of the Statute of 
1859, had the effect of abolishing altogether 
the remedy by way of specific performance. 
The case-law as reported in the reports 
of the High Courts of this country shows 
that the Courts have always claimed the 
right to grant relief by way of specific 
performance apart from ihe Statute: see the 
decision of the Calcutta High Court in the 
case of Janardan Mahato v. Bhairab 
Chandra (2), and of the Madras Court inthe 
` case of Jagannadhasahu vw. Deenabandhu 
Radho (3), and the cases referred to ir 
the decision of the Madras High Court. 
The Patna High Court did not dissent from 
that view inthe case of Satya Niranjan 
v. Dwarkanath Sadhu (6), where the Cal- 
cutta decision was cited. The claim of 
the Courts of this country to grant relief 
by way of specific performance on the 
principle of justice, equity and good con- 
science was tacitly recognized by s. 192, 
Civil Procedure Code,-1859. That section 


authorized the Court, in asuit for damages . 


for breach of contract, to decree specific 
performance of a contract if the plaintiff 
consented to that course. It did not purport 
to create aright to specific performance 
but merely toempower the Court to grant 
the relief in a particular class of cases in 
which the remedy would nos ordinarily 
have been granted, namely,in cases where 
the plaintiff had not sued for specific per- 
formance, but only damages for breach of 
eontract. The contention therefore that 
the remedy ofspecific performance is a 
creature of Statute fails. 

With regard to.the second -branch, there 
sno authority for the view that where-a 
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non-statutory remedy is made the subject 
of legislative enactment, the effect is neces- 
sarily to abrogate the non-statutory re- 
medy. Whether it does so or not depends 
on whetherthe Statute discloses an inten- 
tion to abrogate the non-statutory remedy. 
Where the Statute expressly abolishes the 
non-statutory remedy or where the statutory 
remedy is repugnant to the  pré-ex- 
isting non-statutory remedy, it must 
‘of course beheld to abrogate that remeds; 
but, as Ihave already pointed ont, the Act 
of 1859 did not create a remedy nor was 
there anything in s. 192 reptgnant ‘to 
any remedy that was then in existence; the 
Act merely empowered that Courts to grant 
the existing rémedy in unusual circam- 
stances. The effect of the repeal of that 
Act was merely to deprive the Courts of 
the power of granting the remedy in 
those circumstances. The Specific Relief 
Act of 1877, does not in terms expressly . 
purport to re-enact the provisions of s. 192 
even for those paris of British India to 
which the Act applies, nor does it expressly 
purport to abolish the remedy by way of 
Specific performance in any part of India 
to which it does not itself apply. 

1 therefore agree with my Lord the Chief 
Justice that the application in revision 
fails and should be dismissed with costs. 
We assess the hearing fee at ten gold 
mohurs. 


N. Revision dismissed. 
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BAI UJAMBAI GOVINDJI—P ratntire 

versus LOD . 

HARAKCHAND GOVINDJI—Oavzators 

Succession Act (XXXIX of 1925), ss. 211,255, 258, 
257—Person obtaining property by survivorship, if 
covered by Succession Act~—Hight of such person 
to apply for representation—Ss. 255, 256, 257, scope 
of—Grant with exceptton—Properties, if should-be 
mentioned specifically. . 

The case of a person who obtains property by 
: Burvivorship is not expressly provided under -the 
Succession Act and by. reason of the express words 
of 8. 21), as the title in the executor or adminis- 
trator ordinarily appointed under the Succession 
Act would not cover the property which “has 
passed to a third person by survivorship, it is 
.open to the person to whom such property has so 
,pessed to come to Court and‘apply for letters . of 
administration with exception “as mentionsdé=tr 
ss. 255 to 257, Succession Act. Just as a’ beneficiary 
ig entitled to come to Court and apply -for a limit- 
ed grant under s, 250 of the Act, whether there 
‘is a will.or not, a person to whom co-parcenary. 
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property bas passed by survivorship has the right 
to apply for representation under s, 255 ors, 256 

. as the case may be. ` 

The grant contemplated by ss. 255 and lo 253 
need not mention specifically the properties in 
respect of which the grantis made. The sections 
contemplate in the-first instance a grant with an 
exception. Ordinarily that would mean that a grant 
should issue in respect of all properties and the 
exception should be specified. It would not ordi- 
narily mean that the grant should specify expressly 
the property in respect of which it is to operate. 
Section 257 deals with the grant in respect of pro- 
perty exempted from the first grant 4 

Messrs. C. K. Daphtary and V. F. Tara- 
porewala, for the Plaintif. 

Messrs. C. Setalvad and M. J. Mehta, for 


the Caveators. 


Judgment.—This petition for the let- 
ters of administration of the joint family 
properties and credits standing in the 
name of Govindji Khushal is filed by his 
widow Ujambai for the use and benefit 
of her minor son Amritlal and limited to 
‘the period of his minority. In the petition 
it is alleged that the deceased left a writ- 
ing dated May 1, 1922, purporting to be 
his will, but the same was revoked, and 

- he died intestate. In the alternative it 
is stated thaton the birth of Amritlal, 
which took place after the date of the 
alleged will, the deceased and his minor 
son Amritlal constituted a joint and un- 
: divided Hindu family and the said will 
was, therefore, void. and inoperative in 
law. In para. 5 of the petition it. is 
stated that Harakhchand, the first caveator, 
who is the other son of the deceased, 
separated from his father before his death 
and the release passed by Harakhchand is 
put in as Ex. A. It is contended that on the 
death of the deceased, Amritlal became 
absolutely entitled to the joint family pro- 
perties and credits as the sole surviving 
co-parcener. In para.6 the petitioner says 
that all the properties and credits which 
the deceased died possessed of or was en- 
titled to were mentioned in the schedule 
to the petition and the petitioner expected 
to realize the same. i 

For making a petition in this form the 
. petitioner relies on the language of ss. 211, 
250, 255, 256 and 257, Succession Act. It 
is pointed out that unders, 211 although 
there may be anexecutor or an administra- 
tor, to whom a grant may be issued by the 
Court, the joint family property which 

ould pass by survivorship to some other 
peon would not be vested in the execu- 
tor or administrator. It is also contended 
that’ under s. 250, on the death of the 

_‘ydeceased, no beneficial. interest remained 
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in him and, therefore, the Court is com- 
petent to grant a representation relating 
to such property. In the alternative it is 
pointed out that under ss. 256 and 257 
there is no objection to the Court granting 
letters of administration to the estate of 
the deceased with the exception of his 
separate property which may pass, if at all, 
to the executor or administrator who may 
choose to apply for representation on the 
footing of the alleged will. The application 
is made in this form because the appli- 
cant Ujambai is the mother of Amritlal 
and is named an executorin the alleged 
will. Harakhchand filed ihe first caveat. 
On realizing that he had no interest in 
the estate at a later stage, his daughter 
Jaya, who is a legatee under the will, 
filed the second caveat. The first objection 
taken on behalf: of the caveators is that 
under r, 620 of the High Court Rules 
(O. S.), 1930, the application is not in 
order. Rule 620 runs as follows : 

“No person who renounces probate of the wil] 
or letters of administration of the property of a 
deceased person in one character shallnot without 


the leave ofthe Judge take out representation to 
the same deceased in another character.’ 


The simple answer to this contention is 
that the application isnot made by Ujam- 
bai and is not made on the footing that 
she has renounced the  executorship. 
Rule 620, therefore, does not come into ope- 
ration at all. - The next contention urged 
on behalf of the caveators is that if a 
will is admitted to exist, thereis no case 
for grant of letters of administration with- 
out the -will. In my opinion, this conten- 
tion must fail because the express words 
of s. 211, Succession Act, do not make the 
executor or administrator who obtains. the 
grant the representative of the deceased 
for the joint family, estate which has pas- 
sed to a different person by survivorship. 
Under the circumstances when a member 
of a joint Hindu family dies and the 
property has passed by survivorship to a 
third person, even if the Court issues 
probate of a will proved to have been 
properly executed by the deceased, the 
title to such joint family property will not 
pass to the executor and he will not re- 
present the estate by reason of the express 
words ofs. 211. The point which arises 
for consideration is how the title in res- 
pect of the property which has thus pass- 
ed by survivorship to a third person to 
be completed. Ordinarily in the petition 
made for probate or letters of administra: 
tion the petitioner specifies all the pro- 
perties standing in the name of the de 
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ceased, i. e. either his own or of which 
he was a trustee, or which stood in his 
name and the title to which passed by 
survivorship to some one else, the petitioner 
claiming exemption from probate duty in 
respect of the last-named two kinds 
of properties. Although this course is 
adopted in practice, the question to be 
considered is, when a will is left under 
such circumstances, could the executor 
named in the will be compelled to make 
such an application. The further question 
which arises for consideration is, whether 
a person named as an executor under such 
a will applied for representation or not, 
is it not competent to the person to whom 
the property has passed by survivorship 
to make an application for representation, 
as has been done in this case, on the 
ground that will or no will the person to 
whom representation may be granted under 
s. 211 will not represent this part of the 
estate. 

In my opinion, this case of a person 
who obtains property by survivorship is 
not expressly provided under the Succes- 
sion Act and by reason of the express 
- words of s. 21), as the title in the exe- 
-eutor or administrator ordinarily appointed 
under the Succession Act would not cover 
the property which has passed to a third 
person by survivorship, it is open to the 
person to whom such property has so passed 
to come to Court and apply for letters of 
administration with exception as mentioned 
in ss. 255 to 257, Succession Act. Just as 
a beneficiary is entitled to come to Court 
-and apply for a limited grant under 
s. 250 of the Act, whether there is a will 
or not, a person to whom co-parcenary 
. property has passed by survivorship has 
the right to apply for representation under 
s. 255 or s. 256, as the case may be. 
In this view of the case it is not neces- 
_sary to decide the disputed question whe- 
ther the deceased was a trustee or was a 
person who has no beneficial interest in 
the joint family properties,on his own ac- 
' count, within the meaning of s. 250. It 
is pointed out that there 1s no precedent 
for an order for the issue of letters of 
administration with exception, as asked 
for, when it is admitted that a willis in 
existence. I do not think that isa suf- 
ficient argument to dissuade the Court 
from making an order if the words of 
gs. 255 to 257 are applicable to the vase. For 
a member of a joint family to have separate 
property of his own, which would pass under 
his will to the executor named. in the will, 
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and for the joint family estate to pass tc an- 
other person by survivorship, is not a case of 
rare occurrence. In the event of the title to 
the two sets of properties being vested after 
some time in the same person, without the 
property being actually transferred from the 
name of the original, holder in the interval, 
I do not see any reason why the person 
acquiring title under the will should be 
compelled to apply for representation on 
the footing of the will alone. Jndeed it 
may not be possible for him to make 
such an application if the will is limited 
and confined only to the separate property 
expressly named in the will. In such a 
case, if the defendant’s contention is up- 
held, the person will have no remedy to 
obtain representation to the rest of the 
estate because the will is limited to the 
property named in the will and the rest 
of the property has not passed on intestacy 
but by survivorship. I, therefore, think 
that there is nothing in the provisions of 
the Succession Act to prevent an applica- 
tion of this nature being made. 

lt is next urged that the present peti- 
tion is not for a grant with an exception. 
Having regard to the fact that ordinarily 
petitions for representation are desired to 
be made only in the prescribed forms, I 
am unable to attach importance to this 
contention. From the opening words of 
the petition it is clear that the application 
is for letters of administration of the joint 
family properties and credits, and paras. 
5 and 6 of the petition set out what has 
been done during the lifetime of the 
deceased in respect of certain property 
followed by a submission that the rest 
of the property, according to the infor- 
mation of the petitioner, is joint family 
property. That does not prevent the peti- 
tioner from submitting to the Court that the 
grant should be in terms of s. 256, Suc- 
cession Act. j 

Tt ig next contended that Ujambai had 
agreed to apply for the probate of the 
will and the letter alleged to be signed 
by her and dated May 23, 1932, was 
tendered to prove this. On behalf of the 
petitioner it was alleged that Ujambai 
was made to sign this letter under cir- 
cumstances which do not make it binding 
on her. I am not concerned with that 
dispute and pronounce no opinion on 
the binding nature of that letter on Ujam- 
bai. Having regard to the fact thatthe 
present petition. is on behalf of Amritlal, 
a minor, and not by Ujambai, no admission 
or agreement made by Ujambai in her 


Box. 
“individual right and capacity can be 
binding on Amritlal. For that reason the 
letler was not admitted in evidence. 

It was lastly pointed out that by the 
order proposed to be made, difficulty may 
arise in respect of the administration of 
the estate because if a claim is made in 
' respect of a debt, the debtor may still 
contend that he is not liable to pay the 
amount to the applicant because the amount 
was not specified in the grant. Asa part 
‘of the same argument it is urged that 
the’ grant contemplated by ss. 255 to 256 
must mention specifically the properties 
in respect of which the grant Is made. 
I do not think this contention is sound. 
As regards the first part I realize that 
the applicant’ will be faced with the 
difficulty. of proving to each debtor that 
the applicant was entitled to recover the 
money on ihe ground that the property 
‘was joint family property. That however 
is no concern of the probate Court, If 
the application is permissible, and is 
made, I do not see any reason why the 
Court should consider tbe diffculty of 

actually administering the estate. That is 
` golely ihe concern of ‘he applicant. For 
‘the other part of this contention (that 
specific property should be mentioned in 
ihe grant), I find no support for that in 
‘the words of the section. The section on 
the other hand contemplates in the first 
instance a grant with an exception. Or- 
dinarily that would mean that a grant 
“should isste in respect of all properties 
and the exception should be specified. It 
would not ordinarily mean that the grant 
should specify expressly the property in 
respect of which it is to operate. Section 

957 deals- with the grant in respect of 
property exempted from the first grant. 

Letters of administration are ordered 
‘to be issued to Ujambai for “the use and 
penefit of her minor son Amritlal Govindji 
Khushal and limited to the period of his 
minority with the exception of the separate 
property of the deceased, on the petitioner 
fulfilling the usual requirements of the 
Testamentary Registrar. The caveat- of 
Harakhchand is dismissed with costs. The 
caveat of Bai Jaya is dismissed. ` She has 
to bear her own costs. The petitioner's 
costs taxed as between attorney and client, 
except such as are recovered “from” Há- 
rakhchand, to come out ‘of the estate re- 
—Strered or tohe recovered by the petitioner. 
Me. ©... Petition granted. | 
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f RANGOON HIGH COURT 
First Civil Appeal No. 188-of 1934 
February 12, $935 
Pace, C. J. anp Ba U, J. 
MAUNG BOW KHIN— APPELLANT 
versus : 
SPECIAL COLLECTOR, MAUBIN--— 
RESPONDENT 

Land Acquisition Act (I of 1894), s. 23—Fatr 
market value—Mode of calculation—Considerations — 
Potential value also should be taken into account, 

In considering what is thefair market value of 
the land it is right to take into account not only 
the use to which-the land is being put at the time 
of the acquisition but its market value laid out in 
the most lucrative and advantageous way in which 
the owners could dispose of it, 

The ‘potential user ofthe land is more valuable 
than its actual-user was at the time when the 
acquisition proceedings were commenced and hence 
where the land has a potential value which is not 


‘merely speculative, it should be ‘taken into account. 


Premchand Bural v. Collector of Calcutta (1), relied 


on, 
F.C. A. from an orderofthe District 
Court, Maubin, dated August 27, 1934, 


Mr. Thet Tum, for the Appellant. 


Page, C. J.—This is an appeal from an 
award by the District Court of Maubin in 
acquisition proceedings. The nature of 


-the property taken island used for agri- 


cultural purposes with an acreage of 2:55 
acres. The Oollector valued the land at 
Rs. 80 an acre. The claim of the appellant 
was for compensation at Rs. 1,200 an acre. 
Taking into account the costs. of certain 
plantain trees and mango trees on the 
land and the expenditure necessary for 
dismantling some structureson ‘the land, 
and adding solatium of 15 per cent. the 
Collector awarded a sum of Rs. 269-14-0. 
Ona reference to the District Court the 
award by the Collector was supported and 
a.decree was passed for the same amount, 
the reference being dismissed. Now in 
considering what isthe fair market value of 

- the land, it is right to take into account not 
-only the use to which the land is being .put 
at the time of the acquisition that is in 
August 1933 but its market.value “laid out 
-in the most lucrative and advantageous way 
Jin which the owners could dispose of it.” 
. (per Garth, C..J,, in Premchand Bural v. 

Collector of Calcutta (1). z ; 

Now, this land has ‘been acquired for 
_the purpose of extending a village site. It 
is .in close proximity io the. village and, 
therefore it isnot unreasonable to suppose 
that ifitis to be acquired for the purpose-of 
increasing the area of the village on which 
buildings are erected, the appellant would 
(1) 2 0103, Oe yi 
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be able to sell the Tand or part of it for a 


like purpose. In other words the potential - 


user of the land is more valuable than its 
actual user was at the time when the acqui- 
sition proceedings were commenced. . It is 
also right to take into account that the 
land lies near the river and in close pro- 
ximity to the landing stage. 

Now the land situated as this land was 
and with its potentialities, has been com- 
pulsorily acquired for the purpose of ex- 
tending the village site. With all respect 
tothe Collector andthe learned District 
Judge it seems tome that the compensa- 
tion which ought.tobe paid for its ac- 
quisition isnot upon the footing that it 
is ordinary paddy land which can be used 
for no other purpose. It seems to me that 
it has a potential value which is not merely 
speculative, and which ought to be taken 
into consideration. In our opinion . com- 
pensation ought to be paid at the rate 
of Rs. 250 an acre which works out at 
about Rs. 630. To that must be added 
Rs. 30-10-0 for the value of the trees and 
the expenses of dismantling the structures 
on the land, making the total of say Rs. 660. 
In addition to that the plaintiff is entitled 
to 15 per cent. solatium, which amounts 
to Rs. 99, a totalin all of Rs. 760. We 
order that compensation be paid at that 
amount. The result is that the appeal is 
allowed and in lieu, of. the sum awarded, 
namely, Rs. 269-14-0, there. wil. ke substi- 
tued the sum of Rs, 760. The appellant is 
entitled to his costs, Advocate’s fee, three 
gold mohurs. naar : 

Ba U, J.—T agree. 

N. 
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MADRAS HIGH COURT 
` Civil Revision Petitions Nos. 133, 561 
and 758 of 1934 
December 13, 1934 
VENKATASUBB A Rao, J. 
PINDIPROU PERRAJU AND OTHERS — 
PLAINTIFFS—PETITIONERS ` 
- Versus - l i 
PINDIPROLU SUBBA RAO AND OTHERS 
—DEFENDANTS—RESPONDENTS 


Court Fees Act (VII of 1819), Sch. II; Art. 17-A 
(1)—Partition suit—Prayer for declaration that 
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Held, that in respect of each debt a fixed court- 
fes of Rs, 15 should be paid as upon a declaration 
under Art. 17-A (L)of Sch, II of the Oourt Fees Act, 
The fact that creditors are proper parties to 
partition suits cannot absolve the plaintiff from 
paying such court-fee if he attacks those debts in 
the plaint. Shanmuga Nadan v. Arunachalam Chetty 
(D, In the matter of Baluswami Iyer (2), Ramaswamt 
Chettiar v. Vellayappa Chettiar (3), Tarachand v. 
Reeb Ram (4), Kandumni Nair y. Ittunnt Raman 
Nair (5), and Manikkam Pillai v. Murugesam Pillai 


‘ (6), referred to. 


C.R. P. under s. 115 of Act V of 1908 
praying the High Court to revise the 
order of the Court of the District Munsif 
of Cocanada, dated January 9, 1934 and 
made on Court Fee Examiner Check Ship 
No. 74 of 1933 in O. 8. No, 198 of 1933. 


Messrs. V.-Subramani.Ayyar and V. Sat 
yanarayana, for the Petitioners. 

The Government Pleader, for the Respond- 
ents. . i 

Judgment.—These Civil Revision Peti- 
tions raise a question of court-fee. The 
suits are for partition of the joint family 
property, but certain creditors have been 
made parties on the ground that the debts, 
alleged to be due to them, are not binding ` 
on the plaintiffs. There is a prayer that 
their share should be delivered to them free 
of the specified debts. The lower Gourt has 
held that in respect of each debt, a sepa- 
rate fixed court-fee of Rs. 15 should be 
paid as -upon a declaration under. Art.. 17-A. 
(i) of Sch. IL of the Court: Fees Act. It is 
contended for the petitioners-that the order - 
of- the lower Court is wrong and that they - 
are not liable to pay any additional court- - 
fee in respect of the debts-mentioned. 

Mr. Subramaniam puts his argument thus: -: 
It is within the proper scope of a parti- 
tion suit that the debts should: be ascer- - 
stained and discharged. The Civil Rules of 
‘Practice expressly provide that at the 
hearing. of a suit the Court shall determine 
: whether there are any outstanding debts 
and liabilities of the family; they also con- 
template the bringing in of: claims by - 
third -parties on a notice issued by the . 
Court. - It iscontended that inasmuch as ' 
such claims should, therefore, be adjudi- 
cated upon, there is no reason why the ° 
plaintiff, who in the first instance, making 
the creditors parties, seeks a declaration, ' 
should be-penalised by. being: required tu 
pay a separate court-fee. It seems tome 


certain debts are not binding on plaintiffs —Court-fee 
for such declaration, necessity of. ; 

Where in a suit for partition of joint family pro- 
perty certain creditors were also made parties on 
the ground that the debts due to them were not 
binding on the plaintiffs and it was prayed that the 
share of the plaintifs may be delivered to them free 
of these debts: : - Sha. 0 A 
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_that this argument, though plausible, is . 
not sound. In such a suit as this, where 
the creditors have been impleaded, gey 
_ decision rendered is necessarily binding | 
upon them. Though no doubt the deciding 
of the claims of third parties would con- 
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duce to the poper disposal of a partiticn 
suit, thereis no procedure by which they, 
not being originally impleaded, can be 
compelled to bring in their clsims for 
adjudication. There is a provision in the 
Civil- Rules of Practice which says that 
where a co-owner has alienated any por- 
tion cf the joint property for other than 
family purposes, the- alienee shall bemade 


a patty and the plaint shall cet out the- 


particulars of the alleged alienation. Sup- 
posing the unauthorised alienation was 
made by the plaintiff, in sucha case the 
plaint would naturally not set it out, but 
ib would be tothe interest of the defend- 
ant to-referto it and apply that the alienee 
should be impleaded.--No court-fee would, 
in that event Le payable, although the 
propriety of the alienation has been made 
the subject of enquiry. Does it follow 
from: this, that the plaintiff should escape 


the pajment of court-fee when he. himself : 
attacks in his -plaint the alienation and . 


impleads the alienee ? The analogy relied 
on by the petitioners seems, therefore, to 


be misleading. Takea case again, where. 


a cc-shmer other than the plaintiff makes 
ihe alienation, but the plaintiff does not 


choose to attack it in his plaint. If in such - 
a case .a. defendant cosharer, impeaching . 


the alienation, gets the alienee added, no 
liability to pay a court-fee arises. Merely, 


therefqre, on the ground that to decide’ 
such matters: falls within the scope of a. 


partition suit, the plaintiff cannot be ab- 
solved.irom-the payment of court-fee, ifin 
the plaint itself, such questions are express- 
ly. raised and he praye for suitable reliefe. 
Ifthe petitioners’ argument were sound, 


it..would,.equally follow. that when decree . 


debts: are attacked in the plaint, no court- 
fee. would ke leviable, nor even when the 
plaintift seeks io set aside attachments, 
such ¿a are referred toin s. 7 (viii) of the 
Couit Fees Act, It- has been no doubt 
held that creditors’ are proper parties to a 
partition suit— Shanmuga Nadan vy, Aruna- 
chalam Chetty (1), In the matter of Balu- 
swami lyer (2), Ramaswamy Chettiar v. 
Vellayappa Chetiiar (3), but, that has no 
beating tn the present point, for, in their 
absence, ihe adjudication 1egarding the 
dekis is binding only upon the parties to 


= (1) (9 Ind:Caa. (61; 45 M 1843714 L W 649; (1921) 
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the partition suit [see Tarachand v. Reeb 
Ram (4).] 

It has been held Ly Sir Horace Owen 
Beasley, Kt., Chief Justice, and Curgen- 
ven, J. that even where as against a mem- 

“ber ofa family, relief is claimed in the’ 

. partition suit on the ground that he is 

in adverse possession of a particular item, 

a separate court-fee in regard to it, as 

on a claim for possession, should be paid 

Kandunni Nair v. Ittunni Raman Nair 

(5). Again, where in addition to partition, 

rendition of accounts is prayed for, an 

additional court-fee has been levied Manik- 

kam Pillai v. Murugesam Pillai (6). 

Iam, therefore, of the opinion, that the 
lower Court has correctly decided the 
, point, and the Civil Revision Petitions 
accordingly fail and are dismissed with 
costs—one set to he paid in equal moieties : 
by the petitioners in Oivil Revision Petition. 

A. Petition dismissed. 

(4)3 MHO R1é0at p 181. < 

(5) 27 Ind. Oas. 128; 53M 540; A I R 1930 Mad. 
597; 58M L J 497; (1930) M W N 291; 31 LW 826; 
Ind Rul. (1980) Mad. 934. 

(6) 143 Ind. Uas, 755; 64 M L J 576; 37 Li W 748; . 
,A I R1933 Mad, 431; Ind. Rul. (1933) Mad. 331; (1933) > 
M W N 631. 


.BOMBAY HIGH COURT 
.. First Civil Appeal No. 150 of 1931 
December 7, 1934 i ii 
MURPAY AND BARLEE, Jd. 
YAK GANESH HASABNIS AND 
OTHERS—-A PPELLANTS 


versus 
NARAYAN SHANKAR HASABNIS AND 
~ OTHERS—- RESPONDENTS 4 


VINA 


1 
Pensions Act (XXIII of 1871), s. 4—Suit for share in 
cash allowance payable to family—Collector's certifi- 
cate, if can be produced in Appellate Court. 

. la a suit for.a share in certain cash allowances 
-payable to a family, the certificate of the Collector 
under the Pensions Act can be producedin the High 
Oourt on appeal. 

[Oase-law reviewed.] B 
F.O. A. from the decision of the Joint 

-First Class. Sub-Judge, Poona, in Special 

Suit No. 1605 of 1928. 

Messrs. H. C. Coyajee, P. N. Shende and 

D. V. Dharap, for the Appellants. _ 

Messrs. C. H. Patwardhan and S. D. Sapre 
forthe Respondents., | 


Judgment.—The decree appealed.’ | 
against awards plaintifis Nos. 1 to 4 pos-.. 
session ofa half share of certain property. — 

by a partition to be carried out by metes 
- and bounds and future mesne profits from 
- date. of suit io date of possession being. `. 
obtained of all the property awarded :; 


` 
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except the Poona house and site for that 
property from ‘defendants Nos, 5, 6 and 
8, A similar share in certain cash al- 
lowances sued for was refused to plaint- 
iffs on the ground that 
obtained the Collector's permission to sue, 
a pre-requisite of the Oourt’s jurisdiction 
under the Pensions Act. Plaintiffs appeal 
against that portion of the decree refusing 
them a share in the 
lack of the necessary certiticate and also 
against the Court’s refusal to give them 
a decree for past mesne profits. 

The cash allowances are payable to the 
Hasabnis family by the Collector of Salt 
Revenue and the Collectors of Thana 
and Ratnagiri. The claim of a share in 
the one payable in Ratnagiri has been 
given up, It is also conceded at the hear- 
ing in spite of contentions to the contrary 
in the memo of appeal that a certificate 
under the Pensions Act is necessary 
before the Court can deal with any dispute 
concerning the cash allowances; andthe 
point in appeal is whether the necessary 
certificates having been obtained anu 
tendered in an accompanying civil ap- 
plication they should now be admittea 


and cognizance of this claim so far refusec ` 
also- 


should now be taken. ‘There are 
cross-objections their burden being 
that relief in respect of the cash allowances 
having been refused, it was wrong to 
grant plaintiffs half the costs of the whole 
suit. ‘lhe family tree so far as is necessary 


is given at the head of the reasons in the 


original Court’s judgment. The plaintiffs’ 
claim was as reversioners of Gangabai, 
widow of Trimbak Hasabnis who diedin 
1918. In 1891 Gangabai had sued Shankar 
of the other branch of the family fora 
share in the cash allowances, and it ap- 
pears that on applying to Governmert 
for a certificate, she was told that one 
was not necessary, This episode is alleged 
to haveled to its non-production in this 
case. In fact in that suit it was held thet’ 
the Government’s reply quoted above 
amounted to the grant of acertificate and 
the claim was decreed, The provisions of 
the Pensions Act, s.4 arè that proceedings 
in a claim such as this are forbidden and 
the bar is removed in the form of the 
Court being allowed to take cognizance 
on the production of the certificate. In 
the present case the difficulty isand the 
objection taken was that since the written 
statement raised the contention 
that a certificate was necessary and tae 
plaintiffs persisted in the suit without 


VENAYAK v. NARAYAN (BOM) 
they had not 


cash allowances for. 


ae 
o 6, 
one they cannot now be heard to say that; 
they have obtained one. The only means, 
it is said, of now producing it is under, 
O. XLI, r. 27, Civil Procedure Code, which, 
cannot apply, for its admission was not: 
refused by the Gourt below and it is not; 
the Court that requires it. Parsotam. 
Thakar v. Lal Mohan (1) an additional 
evidence case, was relied on, and also that 
of Motiram Kaliandas v. Pratabha Wasadya: 
Hamirsingji Mohansingji (2) in which it» 
was held the Appellate Court had no; 
jurisdiction to reverse a decree, on. the: 
ground that the certificate which was; 
lacking in the original Court and Bo. 
caused the failure of the suit had been; 
produced in appeal. But this view does, 
not seem to have been persisted in later: 
cases, The leading case is Muhammad. 
Azmat Ali Khan v. Lalli Begum (3) in which; 
the decision is, that once the certificate. 
is produced, the Court can. take cognizance, - 
and Mr,’ Coyajee’s argument is that since- 
an appeal is a continuation of the original 
proceedings, he can put in the certificates 
at this slage: Ganpat Hao.v. Anand Rao (4) 
decides that where the High Court allowed 
the plaintiff to produce and file a certi- 
ficate under the Pensions Act, there was 
no reason for their Lordships of. the Privy 
Council to interfere. In Antaji v. Vinayak 
(5) the hearing of the appeal was adjourned 
to enable the plaintiff “to obtain the 
necessary certificate from the Collector, 
though the Court hid come to a decision: 
on the merits which it was apparently 
prepared to express as soon as it was 
received. a 
Io Jijaji Pratapji Ruja v. Balkrishna 
Mahadeo (6) it was held that what the 
original Court should have done was to. 
adjournthe suit so that a certificate might 
be produced, and both the decrees of thé 
Courts below were reversed on its produc- 
tion in the High Court, and the suit was 
remanded for a fresh trial as it was there 
held that what had been so far done was 
without: jurisdiction. We think that these 
authorities conclude the matter. Two certi- 


(1) 132 Ind. Cas. 721; A IR1931 PO143; 58 I 
A 254; 10 Pat 654; 33 Bom. LR 1015; (1931) A LJ 
513; 350 W N 736; Ind, Rul. (1931) P O 209; 34 L 
W 7; 5:0LJ1; 12P LT 683; (1931) M WN 
929; 61 M L J 489 (P 0). 

(2) (1887) P J 314. ; 

(3) 8 0422; 9 LA 8; 17 PR 1882 (PO), s 

(4) 5 Ind. Oas. 689; 32 A 148; 3TIA 39; 14 
N 310; 7M L T53; 7A LJ 165; 11 O L J281; 12 
Bom. L R267; 20 MLJ 164 (P 0). oat 

(5) 27 Ind, Oas. 927; A R 1915 Bom. 299; 17 
Bom, L-R 153." As Se RS 

(6) 17 B 169, : 
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ficates have now been produced. We must 
therefore, reverse that part of the Sub- 
ordinate Judge'sorder which dismisses the 
claim to a share in the cash allowances, 
and remand the suit to him fora deci- 
sion on this point on the merits. The 
appellants must pay all the costs of this 
appeal—their own and the respondents’. 
With regard to the crogs-objections it seems 
to us that two Pleaders’ fees were cor- 
rectly awarded but: the whole of the costs 
should not: have been, since a substantial 
part of the claim failed. The cash al- 
lowances’ value is Rs. 7,248-11-0. Costs on 
this amount are disallowed to the plaintiff 
in the Court below. Respondent to get his 
costs of: the cross-objections which have 
succeeded, Each party to get his own costs 
in the lower Court tothe extent of his suc- 
cess. The civil application is allowed. Certi- 
ficates may be put in. All costson the- 
applicant, The prayer for past mesne 
profits is allowed; they should be ascer- 
tained in execution. 


N. Order accordingly. 
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MADRAS HIGH COURT 
Oivil Revision Petition No. 143 of 1934 
September 18, 1934 
` PAKENHAM WALSH, J. 
C. NARAYANASWAMI NAIDU— 
PETITIONER ` 
versus 


N. SUBBARAMULU NAIDU AND ANOTHER 


; — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. I, r. I~ 
Parties—Person who has agreed to finance litigation 
in consideration of getting a share in suit property— 
Whether entitled to be added as party. 

A person is not entitled to be addedas a party to 
a suit merely because he had entered into an agree~ 
ment to finance.the plaintiff and to share in the 
properties in suit if they were recovered, 

A under took to finance B's suit on the condition 
that in the event of succese B should convey to Aa 
half share in the properties in dispute. B filed the 
suit but subsequently applied to withdraw from the 
suit. C who had meanwhile succeeded A on the 
latter's death applied to be made a plaintiff: 

Held, that neither C nor her predecesgor-in-interest 
was a necessary or proper party and C could not Le 
added as a plaintiff, Lajwanti v. Safa Chand (1) 
explained, Vythilinga Pandara Sannadhi Sri Mahant 
Prayala Dass v. T. Sadasiva Iyer (Board of Cemmis- 
sioner for Hindu Religious Endowments, Madras) (2), 
Kristo Sunkur Dutt Roy v. Koylashnath Duit Roy (3), 
Rajah Saheb Parhalad Seni v. Bahoo Budhoo 
Singh (4), Ramee Bhobasoorduvee Dossee v. Issur 
Chander Dutt (5) and Moser v, Marsden (7) referred 


"GO. R.P. under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Cour} of the District Munsif of 


t 


NABAYANASWAMI V. SUBSARAMULU NAIDU (MADR. 


156 10 
Pconamalle, dated August 29, 1833, and 
madein I. A. No. 552 of 1933 in O. S, 
No. 247 of 1932. 

Mr. T.S. Swaminathan Ayyar, for the 
Petitioner. =< 

Mr. S. Ramanujachari, for the Respon- 
dents. `- 

Judgment.—This is a revision petition 
by the Ist defendant against the order of 
the District Munsif of Poonamallee in 
O. S. No. 247 of 1932, adding the present 
lst respondent as 3rd plaintiff. The ground 
on which the let respondent asked to be 
added was that his maternal uncle had 
undertaken to finance the plaintiffs’ suit, 
that there was an agreement that in the 
event of their winning, the plaintiffs should 
convey to the maternal uncle a half share in 
the immovable suit properties and pay half 
the moneys that they might recover from 
the defendant for costs and mesne profits. 
On the death of his maternal uncle while 
the litigation was proceeding, he (respon- 
dent) took his uncle’s place and the plaint- 
iffs confirmed the agreement. He said he 
apprehended that the lst plaintiff was 
about to withdraw from the suit without his 
intervention. The learned District Munsif 
allowed the request : 

“ Petitioner claims derivative interest im the suit 
properties and opposes the withdrawal of Ist plaintiff 
from the suit. 2nd plaintiff supports this petitioner 
and I think that the petitioner must be added as a 
party especially in view of the conduct of the lst 
plaintiff in the suit. It is likely that this petitioner 
will conduct the suit through if added and the real 
state of affairs can be ascertained so as to completely 
adjudicate upon the matters in dispute, Lajwanti v. 
Safa Chand (1), supports petitioner.” ` 

This order was passed after opposition 
by the present petitioner. The case quoted 
by the learned District Munsif is said to be 
Lajwanti v. Safa Chand (1), itis a decision 
of the Privy Council and is in fact com- 
pletely against the view which he takes. In 
that case to use their Lordships’ words: 

“Certain persons who might have been respon:- 
dents backed upon the plaintiff and were added as 


plaintifis,a very unnecessary proceeding, as no decree 
could pass in their favour.” 


An appeal had been preferred in that 
case to the Privy Council by one Musammat 
Lajwanti and others and in the judgment 
their Lordships said they would humbly 
advise His Majesty to allow the appeal and 
pronounce judgment in favour of the 
plaintiff, On the judgment being present- 
ed to His Majesty in Council for embodi- 
ment in the formal order, the word “ appel- 


(1) §8 Ind. Cas. 198; 50 ML J 118 A I R 1995 
P0168; 23 A LJ 643: L R 6 A (P O) 125; (1925) 
M W N 534; 22 L W 304; 300 W N 53; 6'L' 388; 
52 I A211 (P O) Mj 
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lants" in the plural was used. So, the 
plaintiff and appellant, Musammat Lajwanti 
presented a petition to have the order made 
rescinded and an order pronounced in 
favour of herself alone. Their Lordships 
said that the petition must be granted in 
so far as it prays to have the order in 
Council made to conform to the judgment 
pronounced. They aleo said that by the 
expression “plaintiff” they meant to denote 
Musammat Lajwanti alone without 
addition of the other appellants. Their 
Lordships say : 

“Te is out of the question that persons who assert 
that they have a derivative interest in the State of a 
suit can, by getting added as plaintiffs, be associated 


in a decree in favour of the person who has the only 
real title.” 


Here although the person possessing a 
derivative interest had got themselves 
added as plaintiffs their Lordships 
refused to allow them to figure in the 
decree. 

As to the meaning of the expression “all 
the questions involved in the suit” in 
O. I, r. 10 (2), Civil Procedure Code, which 
the learned District Munsif presumably had 
in mind in passing the order, the.elaborate 
judgment of Srinivasa Ayyangar, J. in 
Vythilinga Pandara Sannadhi Sri Mahant 
Prayala Dass v. T. Sadasiva Iyer (Board 
of Commissioner for Hindu Religious 
Endowment, Madras) (2), may be consulted. 
That was a case where the head of a mut 
sued the Commissioners appointed under 
the Madras Hindu Religious Endowments 
Act for a declaration that the said Act was 
invalid and ultra vires, and an application 
was made to add the Secretary of State 
for India a party. The learned Judge says 
at p. 40:* 

“ Tf the expression in this clause had not been the 
word ‘necessary’ but merely ‘desirable’ a great deal 
might have been said for the argument adduced in 
support of the application. But at no stage of the 
discussion was I able to understand the learned 
gentlemen that argued in support of the application 
to make out that the presence before the Court of the 


Sacretary of State was necessary...... The expression 
therefore, all the questions involved in the suit” 


cau only be questions as between the 
parties to the litigation. The phrase 
“to enable the Court effectually and com- 
pletely to adjudicate upon and settle” 
would seem really to indicate that the addi- 
tion of the party should be ordered only if 
in the opinion of the Court, in the absence 
of the party, it cannot effectually and com- 
pletely adjudicate and settle all the ques- 


(2) 95 Ind. Oas. 214; 50 M 34; (1928) M W N 575; 


51 MLJ148; A I R 1926 Mad. 836 & 927; 24 L W 


738, 
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tions. In the present case the addition of 
the lst respondent as 3rd plaintiff means 
the investigation of the whole question of 
his contract to finance the plaintiffs with 
which the defendant has nothing whatever 
to do, and it appears to me that it would be 
just as reasonable to allow the -plaintiffs if 
the champertous maintainer of the suit 
failsto provide them with funds to carry on 
the suit, to ask to have him made a defen- 
dant in this suit so that they can get 
relief against him for his failure to do so, 
as to allow the champertous maintainer 10 
be added as a party so that he may protect. 
his interests as against plaintiffs, which is 
what he has been allowed to do by this 
order. In Kristo Sunkur Dutt Roy vy. 
Koylashnath Dutt Roy (3), it was laid laid 
down that a person to be added asa party 
to a suit must have a present interest in 
such litigation. That was held to exclude 
even a reversioner who had been made 
a co-defendant. Rajah Saheb Perhalad Seni 
v. Baboo Budhoo Singh (4), was quoted with 
approval in Ranee Bhobasoorduvee Dossee 
v. Issur Chander Dutt (5), where A who 
was entitled to certain property, but had 
not the means to institute the suit for the 
recovery of the same, agreed by deed to sell 
Ba moiety thereof in consideration of a 
sum of money which B was to pay for the 
purpose of carrying on the suit in the names 
of A and B as plaintiffs. Shortly after- 
wards A entered into a deed of compromise 
with C, who was the claimant and in actual 
possession of the greater part of the prop- 
erty in question, by which a portion-of the 
property was divided between them: Held, 
in a suit brought by B against A and C, 
that the first deed did not operate as a pre- 
sent transfer of the property, but only as an 
agreement to transfer it upon certain con- 
tingencies which had not happened. In the 
present case there is not even a registered . 
document produced to evidence the agree- 
ment though the immovable proparties are 
described as worth Rs. 2,500, in the suit 
sale-deed. * 
It has been argued for the Ist respondent 
that he has an interest inthe suit and that 
he would be prejudiced if the lst plaintiff 
was allowed to withdraw from the suit. 
No decision has been quoted in which a 
person has been allowed to be added as a 
plaintiff, merely because he is financin 
interested in the suit or will bə affectel fn 


Q 15W R6. 
(4) 12MJ-A275; 2BL RPO; 12WR PQ. 
6; 2 Suther 225; 2 Sar. 429. ae 
(5) 18 W R 140, 
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some way by its success or failure (see 
Raja Rajeswari Muthuramalinga v, Secre- 
tary of State for India (6) and Moser v. 
Marsden (7). In the latter case the plaintiff, 
the patentee of a machine, brought an 
action against the defendant for using a 
machine which he alleged was an infringe- 
ment of his patent. M, the maker and 
patentee of the defendants’ machine, applied 
to be added as a defendant, alleging that a 
judgment inthe action would injure him, 
and that the present defendant would not 
efficiently defend the action. Held that M, 
not being directly interested in the issues 


between the plaintiff and defendant, but. 
only indirectly and commercially affected, 


the Court bad no jurisdiction to add him as 
a defendant. At p. 490* speaking of the 
English rule corresponding to O. I, r, 10, 
Lindley, L. J. says: : i 


“can it be said that the rule prevents the plaintiff: 


rom proceeding against a defendant without héving 
to litigate with everybody who may be in any way, 
affected, however, indirectly, by the action.” 

f It appears to me that it dces not. 
p. 491*, Kay, L. J. says: 

“The result, 
would be that not only persons directly affected, and 
who would be-bound by the judgment in the action, 
would be within the rule, but any person who might 
think he would be affected indirectly might insist on 
being made a party.” 

The mere fact that the Ist respondent 
may ‘be affected by the result of this suit 
whether it is diemissed after real contest or 


bya collusive withdrawal is no reason for’ 


allowing him to be added as a plaintiff 
and involving the defendant in all sorts of 


questions between the Ist respondent and’ 
the plaintiffs with which the defendant 


has nothing whatever to do. I am clear 
that the order in this case is not only 
wrong but was without jurisdiction as held 
in Moser v. Marsden (7). i 
-The civil revision petition is, therefore, 
allowed, with cosis, 


JA. Petition allowed. _ 
-(6) ‘92 Ind. Cas, 311; 50M LJ 59; AI R 1926 
Mad, 341. 


(7) (1892) 1 Oh. D 487; 66 L T 570; 61 L J Oh 
819; 40 WR 520.° 
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BOMBAY HIGH COURT 

_Civil Reference No. 2 of 1934 
ae January 17, 1935 

5 RANGNEKAR AND Divatta, JJ. 
—— AHMAD ABDUL RAZAK AND OTHERS 

- <~ — PLAINTIFFS 

versus 
JAMALA BINT MEHDI—DEFENDANT 

Provident Funds Act (XIX of 1935), ss, 3 (2), 5— 


AHMAD ABDUL RAZAK V. JAMALA BINT-MBADI. (BOM) 


At 


on the construction contended for, 


: Aden Port Trust and 


. recover the amount 
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Nominee of deceased subscriber—Fund, if vests in 
nominee absolutely—Fund does not form part of 
estate of deceased so as to be divisible among heirs. 
Under the Provident Funds Act, the nominee of 
the subscriberis absolutely entitled to the amount 
standing in the fund to the credit of the deceased 
subscriber. Under s. 5 of the Actthe nominee has 
the right to receive the amount absolutely and ac- 
cording to s.3 the fund vests in the dependant and 
exempts it from any debt which the deceased him- 
self may have contracted or which the dependant 


may have contracted before the death of the sub- 
scriber. Other heirs of the deceased subscriber 
have no claim over it. Ma Kyway v. Mi Lay (1), 


referred to. 

C. Ref. by 
Judge, Aden. 

P.A.Dhruva, for the Defendant. 

Rangnekar, J.—This is a civil reference 
by the District and Sessions Judge of 
Aden under s.8 of Regulation V1 of 1933 
(Aden) in a suit pending before him. That 
section provides : 

“(1) Where before oron the hearing by the District 
Judge of a suit or an appeal in which suit or ap- 
peal the decree is not subject to appeal or where, 
in the execution of any such decres, any question 
of law or usage having the force of law arises on 
which the District Judge entertains reasonable 
doubt the District Judge may either of his own 
motion oron the application of eny of the parties 
draw up a statement of the facts of the case and 
the point on Which doubt is entertained and refer such 
statement with his own opinion on the ‘point for 
the decision ofthe High Court of Judicature at 
Bombay.” 


the District and Sessions 


` Accordingly the District Judge has made 
this reference. The suit which has given 
rise to this reference was brought by the 
nephews of one Idriss Abdul Kadir against 
his widow, Idriss Abdul Kadir was an 
employee of the Port Trust at Aden and 
died on January 7, 1933, and there.is no 
question that the parties are his heirs 
under the Muhammadan Law. He wasa 
subscriber to the provident fund of the 
on his death there 
was a sum of Rs. 4,070 odd standing to his 
credit in the fund. Under the rules of 
the fund the subscriber had nominated 
his widow the defendant asanowinee and 
as the person entitled to receive the whole 
amount due tohim. The plaintiffs claim 
that although the widow was entitled to 
in the first instance 
from the fund the amount was divisible 
under the Muhammadan Law as being 
part of the estate of the deceased Idriss 
among his heirs. The question which arose 
for decision and which has been referred’ 
tous is whether the provident fund forms 
partof theestate of the deceased and as 
such devolves onhis heirs in accordance 
with Muhammadan Law or, whether by 
reason of the provisions of the Provident 
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Funds ‘Act and the rules made thereunder 
‘it vested in the widow absolutely free 
‘from any claim from the other heirs of the 
‘deceased subscriber. 

Section 3, Provident Funds Act XIX of 
‘1925, sub-s. (2), provides, omitting unne- 
‘cessary words, as follows : 
> “Any sum standing to the credit of any subscri- 
‘ber to. ...any such Fund at the time of his 
decease and payable under the rules of the Fund 
to any dependant of the subscriber........ or to such 
pérson as may be authorised by law to receive pay- 
ment on his behalf shall, subject to any deduction 
(to which it isnot necessary to refer)... ~ vest in 
the dependant and . shall be free from any 
debt or other liability incurred by the deceased or 
incurred by the dependant before.the death of the 
Bubscriber... . 


: “Dependant” is defined bys. 2, cl. (o), 
as meaning a wife, husband, parent, child, 
etc. It is clear that according to this 
definition the plaintiffsdo not fall within 
the expression “dependants” under the 
Act. Itis also clear from sub-s. (2) of 
s. 3, that the amount standing to the credit 
of the subscriber vests in the dependant, 
and as inthis case the dependant was 
nominated by the subscriber himself as 
the person entitled to receive the fund on 
his death, it would vest in the widow asa 
dependant and the nominee. Section 5 
deals with the rights of the nominees. It 
runs in the terms ‘following : 

(1) Subject tothe provisions of this Act, but 
otherwisé notwithstanding anything contained in 
any law for the time being in force or any disposition 
whether testamentary or otherwise by a subscriber 
to or depositor in, a Government or Railway 
Provident Fund of the sum standing to his credit 
in the Fund orof any’ part thereof, any nomination 
duly made in accordance with the rules of the 
Fund which purports to confer upon any person the 
right to receive the whole or any part of such sum 
on the death of the subscriber or depositor shall be 
deemed to confer such right absolutely, until such 
nomination is varied,” 


‘The rest of the section is not material. 
Now,’ although the section. refers to a 
Government or a railway provident fund, 
s.8 says that any provident fund esta- 


plished forthe benefit of its employees by - 


any. local authority shall be governed by 
this Act as if such-provident fund were a 
Government provident fund and such local. 
authority were the Government. It was 
admitted in this case that the provident 
fund of the Port Trust is one-in respect of 
which a declaration unders. 8, Provident 
Funds Act, could be made and was made. 
Having, regard to the clear terms of the 
provisions of the Act we have not the least 
doubt that the nominee of the subscriber 
is absloutely entitled to the amount stand- 
ing in the fund to the credit of the deceased 
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subscriber. Section 5.gives the nominee 
the right to receive the- amount: absolu- 
tely. Section 3 saysthat the fund vests in 
the dependant and: exempts it from any 
debt which the deceased himself may have 
contracted or which the dependant may have 
‘contracted before the death of the subscri- 
ber. That being soit is clear that it-does 
not form part of the estate of the deceased 
and the plaintiffs’ suit was bad. “The 
view which we have taken is supported by 
a decision of the Rangoon High Court. in 
Ma Kyway v:, Mi Lay (1). The’ contest 
‘there was between a sister of the subscri- 
ber who was his nominee and his own 
widow, and it was held that the sister :as 
the nominee defeated the title of the widow 
even though shs was a dependant. ’. 4 
In this view we answer the question 
raised by the District and Sessions Judge 
on the first part in the affirmative, “The 
second part of the question; is in the: nega- 
tive. We would alter it and the question 
would be whether the sum in--question 
does form ‘part of the estate of the de- 
ceased, and we answer itin the negative, 
Accordingly the case will go, “down, for 
final disposal. As the reference was made 
on the application of the plaintiffs, it 
seems to me that the costs of this reference 
must be paid -by the plaintiffs. , 4 ` 
Divaria; J.—I agree. s 
Answer accordingly. - 
5 115 Ind. Cas. 909; -A I R 192) an 54, 6. R 
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“MADRAS HIGH COURT : = 
Civil Revision Petitions Nos: 950, 951," its 
942 and 963 of 1930 : te Nate 
September 27, 1934 -~ -> 5273 
- PAKENHAM WALSH; J: otis 
` OBIVUKULA SEETARAMAYYA “ 
AND ANOTHER — mi aan SO, a 


versus . 

MULPURU RATHAMMA AND oraes E X 
RESPONDENTS) - 4 

Civil Procedure Code {Act V of 1908), se. 5 73.115 
—Order relating to rateable distribution Revision; 
competency of —Other remedy open—Merz error. of 
law'—Interference — Same judgment-debtor,’ “meaning. 
of —Desree against ' Hindu father —Sons- “who are: 
unter pious oblig ition to pay, whether sume. judgment.” 
debtors. 
Uader 73, Civil’ Proz3iure Coda, ‘all the: judg. 
ment- dabtors nezd not be -identical and’ if" ones .or 
more of the judgmant-debtors bethe same, ratedble 
distribution can be got as regards their ‘share’ “OF- 


vans 


the property. Ganesh Das Brgra v. Shiva, Lakshnefe a 


Bhakat (1), and Chotta Lal v. Nabibhai (3), referred 
to. 

Where a remedy by way of shit - is open, tha. 
High Oourt will" not interfere in revision cunleag” 
the case isa perfectly clear one, _ 


v 


men katasubbayya 
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The High Court will not interfere in revision 
merely becauss there has been an error of 
Section 73, Civil Procedure Code, should not be 
narrowly construed so as to defeat the ends of 
justice. Nilmani v. Hiralal (17),referred to. 

Quaere:—Whether the words ‘the same judgment- 
debtor’ in s. 73, Civil Procedure Code, would 
include the case of the sons of a Hindu father 
who are under a pious obligation to pay their 
father's debt when a decree has been obtained 
against the father alone. Chotta Lal v. Nabibhai (3), 
Ramanathan Chetty v. Subramania Saririal (14) and 
Govind Abaji Jakhadi v, Mohoniraj Vinayak Jakhadi 
(15;, referred to. 

Petition under s.115 of Act V of 1908, 
„and s. 107 of the Government of India 
Act, praying the High Court to revise 
the order of the Court of Subordinate 
Judge of Masulipatam, dated June 29, 
1929, and made in E.P. Nos. 113 and 107 
of 1928 in O. 8. No. 65 of 1926. 

Mr. P. Satyanarayana Rao, for the Peti- 
tioner, r < 
- Messrs, K. Kameswara Rao and A. 
Lakshmayya, for the Respondent. 

_Judgment.—These civil revision peti- 
tions arise from an order passed under 
8. 73 of the Civil Procedure Code. I may 
note at the outset that one of the peti- 
tioners, 7. e., the second petitioner, who is 
a decree-holder has no locus standi. The 
decree-holders who raised objection to the 
distribution of rateables in the lower 
Court were these in O.S. Nos. 60 and 61 
of 1927 on the file of the Court of the Sub- 
ordinate Judge at Masulipatam. The 
second petitioner in this Court is Gotta- 
mukkula Ramayya. He is not a decree- 
holder in either of the decrees. At the 
time of the presentation of the petition, 
the office raised a query as to how it 
could entertain the petition, in reply to 
which a note was made that he was the 
decree-holder in O. S. No. 65 of 1926. It 
is now admitted that that is wrong number 
and that he is not a decree-holder in any 
of the decrees in question. On account of 
this, he must be eliminated, and we have 
only to deal with the first petitioner who 
is the decree-holder in O. S. No, 61 of 
1927, The petitions, as far as the second 
petitioner is concerned, must be dismissed 
in limine, One Venkatasubbayya had four 
sons, who were defendants Nos, 1 to 4 in 
O. B. No. 61 of 1927, The sons of these sons 
were defendants Nos. 5to 9 in that suit. 
For convenience, I shall hereafter refer to 
as the grandfather. 
defendants Nos. 1 to4 as ‘the sons’ and 
defendants Nos.5 to 9 as the ‘grandsons’ 
Venkatasubbayya died and afterwards the 
four sons (defendants -Nos. 1 to 4) 
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were adjudicated insolvents on October 
5, 1928, and their 9-16th share became 
vested in the Official Receiver. The 
petitioners who had decrees against the 
sons and grandsons brought to sale the 
7-16th share of the grandsons and the 
sale proceeds were deposited in Court. 
The respondents in Civil Revision Petitions 
Nos. 960 to 963 claimed rateables as 
decree-holders. The respondent in O. R. P. 
No. 960 of 1930 obtained a decrce in O. S. 
No. 65 of 1926 on the file of the Court 
of the Subordinate Judge of Masulipatam 
against the family properties and assets 
of the grandfather in the hands of defend- 
ants Nos. 1 to 4. The ‘respondent in 
©. R. P. No. 961 of 1930 was the 
decree-holder in O. 8. No. 183 of 1928 
on the file of the Court of the District 
Munsif of Gudivada on the foot of a pro-note 
executed by the defendants Nos. 1 to 4 
and a decree was passed against them. 
The respondent in O. P. No. 962 
of 1930 got a decree in O. S. No. 17 
of 1928 on the file of the Court of the 
Sub-ordinate Judge Masulipatam, on a 
pronote executed by defendants Nos. 1 and 2 
the sons and the father Venkatasubbayya. 
The respondents in O. R. P. No. 963 
of 1930 obtained a decree in O. S. 
No. 118 of 1925 against the father Ven- 
katasubbayya and some others. It is not 
disputed that apart from the insolvency 
proceedings, the respondents in these 
cases are entitled to rateables so far as 
the share of ‘the sons’ in the property 
is concerned. It is unnecessary to discuss 
the catema of cases by which it has now 
been laid down. that under s. 73 all the 
judgment-debtors need not be identical 
and that if one or more of the judgment- 
debtors be the same, rateables can be gotas 
regards theirshareof the property. On this 
the Full Bench decision of Calcutta in 
Ganesh Das Bagra v. Shiva Lakshman 
Bhakat (l), overruled the previous 
decision to the contrary, namely; Deoki 
Nandan Sen v. Hart (2), and Chotta Lal 
v. Nabibhat (3), overruled Nimbuji 
Tulsiram v. Vadia Venkati (4) This 
position is not disputed by the learned 
Advocate for the petitioners. But his 
contention is that the words ‘the same 
judgment-debtors’ in s. 73 will not include 
the case of the sons in a joint Hindu 
family who are under a pious obligation 


(1) 30 O 583. 
-(2) 12 O 294. 
(3) 29 B 528. 
(4) 16 B 683. 
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to pay their father’s debt where a 
decree was obtained against the father 
alone. 


I may first deal with the preliminary 
-objection raised -that this Court cannot 
interfere in revision, hecause the monies 
having been paid out, the petitioner has 
a remedy by way of suit under s. 73 (2). 
There is no doubt a Bench decision of 
this Court reported in Somasundaram 
Chettiar v. Sundaresa Rao (5), which 
appears to state 55. No other authorities 
are referred to in that judgment and there 
‘are several authorities to the contrary in 
this Court. See Tiruchittambala Chetti v, 
Seshayyangar (6), (a Bench decision) and 
Viraraghava v. Parasuram (7). Several 
cases of such interference in revision by 
this Court have also been quoted, e. g. 
Sree Krishna Doss v. Chandook Chand (8), 
Karpaga Nidhi, Ltd. v. Vania Vilasa Nidhi 
Ltd. (9), Subramanian Chetty v. Rama- 
swamy Chetty (104, and Subramanian Chetty 
v, Sivaswamy Chetty (11). But one thing 
is clear from all these cases that the 
High Court will not interfere in revision 
unless the case is perfectly clear and all 
these cases were quite clear ones. In 
Sree Krishna Doss v. Chandook Chand 
(8), it is stated: ‘The High Court will 
interfere where the right-of the party 
is clear and where the result of non- 
interference will be only to multiply 
proceedings by driving the party to a 
suit, in which there can be no defence.’ 
In a revision case reported in Seethara- 
mayya v, Gurunadhan (12), Curgenven, J. 
although the order of the lower Oourt 
was wrong, refused to interfere as money 
had been deposited and events happened 
long ago. In this he followed Murugappa 
Chettiar v, Narayanaswami Pillai (13). 

The first ground contended for in 
revision is that the words ‘against the 
same judgment-debtor’ in s. 73 will not 
include the case where, though the same 
estate is liable, the obligation ie only that 
of the members of a joint Hindu family 
to pay their father’s debts, A very 
- (5) 82 ML T i55, 

. (6) 4 M 363 

(7) 15 M 372. is 

(8) 4 Ind. Oas. 509; 32 M 334; 5 M L T “125; 19 
ML J 307. : 

(9) 87 Ind. Cas £90; 43 M L J 459; (1925) M WN 
175; 21 L W 518; A I R 1925 Mad. 587. 

(19) 91 Ind. Oas. 11; 49 M LJ753; 22 L W744: A 
I R 1928 Mad. 179; (19286) M WN 427. 

(11) 109 Ind. Cas, 557; 54 M L J 278; A IR 1938 
Mad. 362; 27 L W 801. 

(12) (1931) M W N 1012. 

(18) 17 Ind. Oas. 389; (1912) M W N 956, 
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elaborate argument was addressed before 
me and many cases were cited with the 
nett result, that the only case which exactly 
deals with this matter, namely, Rama- 
nathan Chetty v. Subramania  Sastrial 
(14), which is the case followed by the 
lower Court, is against the petitioner's 
contention. The present seems also to 
have been the first occasion on which it 
has been argued that that case is wrong 
or opposed to any decision either of this 
or of any other High Court and it is 
to be remarked that one of the learned. 
Judges who decided Govind Abaji Jakhadi 
v. Mahoniraj Vinayak Jakhadi (15), which 
it is now ‘argued is opposed ta Ramanatha 
Chetty v. Subramania Sastrial (14), quoted 
the Madras case in Chotta Lal v. Nabibhai 
(3), with approval. The argument in 
effect put. before me is simply that 
I should draw deductions from cases which 
are not similar and thereby reach the 
conclusion that Ramanathan Chetty v. 
Subrumania Sastrial (14), is wrong and 
that consequently the lower Court has 
acted without jurisdiction. It has been 
held in Somasundaran Chetty v. Tirunara- 
yana Pillai 25 Ind. Cas. 592 (16), a case 
of this Court, that even if there has been 
an error of law, High Court will not 
interfore in revision. In the matter of 
the applicability of s. 73 to a case like 
this, had it been a regular suit or an 
appeal, it might have been necessary. to 
decide whether Ramanathan Chettiar v. 
Subramania Sastral (14), is correct on 
inference drawn from other cases, It 
would be entirely out of place in a revision 
petition to hold that the lower Court has 
committed an error of law when a decisio 

of this Court which has never been 
expressly dissented from supports it, I, 
therefore, do not propose to discuss any 
further the very elaborate arguments 
which have been addressed to me as 
regards the applicability of s. 73 and I 
am not prepared to interfere on this 
ground. 

In one of the cases quoted for the 
respondant, namely Nilmani v. Hiralal 
(17), although it, like the cases quọted 
for the petitioner, is not relevant since it 
deals with executors and there is a separate 
procedure laid in O. XXXI, rr. 1 and 2 


in regard to executors, the learned Judgse—— 


remarked ‘we may add that we are not 


(14) 26 M 179. 
(15) 25 B 484 

- (16) 25 Ind. Oas 592; (1914) MW N 732,_ 
(17) 43 Ind. Oas. 452; 27 OL J 100. 
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disposed to put @ narrow construction 
upon the terms of s. 73, so as to defeat 
the ends of justice’. The construction 
argued for by the first petitioner in this 
petition is certainly a narrow one. 

The second point urged is that as the 
interest of the sons has now passed to 
the Official Receiver, the respondents could 
not exercise power over the shares of the 
‘sons’ which have passed to the Official 
Receiver and as there had been an 
attachment by the petitioner of the sons 
interest, even the Official Receiver could 
not exercise his power. It is unnecessary 
to consider this question, because, as 
stated in the lower Court's order, in the 
decree of one respondent against the ‘sons’ 
there had. been an ‘attachment before 
adjudication and it is not necessary for 
every decree-holder to attach. I- may, 
however, remark that the decision of the 
learned Subordinate Judge in discussing 
the power of the decree-holders to utilise 
the power of the father which has not 
been actually exercised by the Official 
Receiver was a most intelligent anticipa- 
tion of the view taken of that matter by 
Pandalai, J. when it subsequently arose 
in Chinna Veeria v. Guruvi Reddi (18), 
where his argument on the point is 
exactly that used by the lower Court. I 
am not at all convinced that the lower 
Court has made any error of Jaw in this 
case and even if I were inclined to do 
so, since it is by no means a clear case 
I should not interfere in revision, when 
the petitioner has another remedy. 

The petitions as regards the first peti- 
tioner must, therefore, also be dismissed 
with costs. 
A Petition dismissed. 

(18) 148 Ind. Cas, 831; 66 ML J 278; 39 L W 347 
AIR 1934 Mad. 223;6 R M 511; (1934) M W N 
622, 
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ed policy, if amounts to waiver—Issue of policy, if 
can be treated as counter-offer. 

A contract of insurance like any other contract 
is completed by an offer made by one party to the 
other and accepted by the latter, and secondly, pre- 
payment of the premium is notinlaw a condition 
precedent to the contract of insurance. But it is 
almost acommon practice of all insurers, except 
marine, to stipulate that the contract shall not begin 
to take effect until the premium has been paid. 
The Court will not enforce a contract of insurance 
where there issuch a stipulation in the policy until 
the premium hasbeen paid, But even in cases 
where there is such a stipulation, it is competent 
for an insurer to waive; the condition and the Court 
will readily infer such a waiver, Such waiver may 
be established either by the evidence of an express 
agreement or may be inferred from the surround- 
ing circumstances of the case. Equitable Fire and 
Accident Office, Limited v. Ching Wo Hong (1) and 
armstrong v. Turquand (2), relied on. [p. 637, col. 


Mere delivery of an executed policy cannot amount 
to a waiver of the condition contained in a stipula- 
tion of this nature, for no importance can be at- 
tached to it by itself. The issue of a policy cannot 
be treated as a counter-offer, 


- Mr. K. Mc. I. Kemp, for the Plaintiff. 

Mr. Leo Rodrigues, for the Defendant. 

Judgment.—This sction is brought by 
the plaintiff insurance company to recover 
the amount of premium alleged to bedue 
under seven motor accident policies effect- 
ed by the defendant for a period of one 
year commencing from May 15, 1933, to 
May 14, 1934. The defendant is the owner 
of an omnibus service at Bassein. To the 
plaint several defences are filed, The first 
is that it was agreed between the parties 
that the premium should be paid either by 
instalments or at any time during the 
currency of the policies. ‘I'he second ig 
that the plaintiffs agreed to give to the 
defendant a rebate of thirty-five percent. 
on the full amount of the permium pay- 
able by him. The substancial defence, how- 
ever, to the suit is that there was no 
concluded agreement between the parties, 
The material facts are as follows: Messrs. 
Hardcastle & Co. were the principal agents 
of the plaintiffs and they appointed one 
Mr. Amin as their sub-agent, who appointed 
Messrs. Bright Brothers as sub-agents. - 
Mr. Gupte, who has been examined is a 
witness on behalf of the defendant: as a 
partner in Bright Brothers. It appears 
that the defendant had effected insurance 
of his motor buses through Gupte in the 
years 1932 and 1933 with the Universal 
Insurance Company. Those policies were 
about to expire, and so in April, 1933, 
Gupte saw the defendant and told him 
that he would get better terms if he would ` 
allow him to effect insurance with the 
plaintifis, of which he wasthe agent. The 
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defendant agreed. Some dayslater Gupte 
went to him with printed forms of -pro- 
posals, The defendant gave him the par- 
ticulars and signed the proposal forms, 
Ex. A. in blank. Gupte, therefore, filled 
in the particulars and sent them to the 
plaintiffs, upon which the plaintiffs issued 
seven policies in respect. of twenty-six 
buses. All the proposals and _the policies 
are in the same form. The proposal form 
contains several columns, the last of which 
is headed “premium,” At the end of the 
proposal form is printed the following state- 
ment. 

“I desire to effect withthe Ocean Accident and 
Guarantee Corporation, Ltd., an insurance against 
risk as set forth above in the terms of the policy 
used for this class of businessand I warrant that 
the above statements and particulars are correct 
and complete.” 

, Then there is a note at the bottom of 
the proposal, which is to the following 
effect : 

“This insurance will not be in force until the 
proposal has been accepted by the Croporation ” 

The policies are all in the same form, 
and I shall only refer to one of them. 
It is recited in the policy that : 

“The Company has received a proposal in writing 
which is hereby declared tobe the basis of the 
contract abd is to be deemed and incorporated 
herein.” . 

Then the policy recites that the insured 
has paid to the Corporation a sum of 
rupees, figures being mentioned, as pre- 
mium for theindemnities undertaken, and 
goes on to state the period during which 
the policy was to be in force, and then 
witnesseth that the Oorporation will keep 
their insured indemnified subject to cer- 
tain terms and conditions. 
provisos states ; 

“No insurance shall be held tu be effected until 
the premium due thereon shall have been paid and 
accepted in full, and that due observance and ful- 
filment of the conditions of this policy,in so far as they 
relate to anything to be done or not to be done by the 
insured, shall be @ condition precedent to any liability 
of the Corporation under this policy, and in this res- 
a time shall be of the essence of the con- 
tract, 


All the policies in this case are executed 
by the “Manager for India” of the Cor- 
poration, and attested by Hardcastle & 
Oo: It is not in dispute that the policies 
were sent ultimately to the defendant after 
they were issued by the plaintiffs. The 
eyidence in the case shows ‘that after 
getting the policies the defendant sent 
them to the Deputy Superintendent of 
Police, Thana, asthere was a Police regu- 
lation that unless the motor buses which 
were licensed were properly insured, the 
defendant would not be allowed to carry 


One of the 


on his business. Aftér the policies were 
examined by the Police, they were returned 
to thedefendant with whom they remained. 
Shortly after May, 1933, the principal 
agents, and in particular Mr. Amin, made 
repeated demands for payment of the pre- 
mium. Thisis admitted by Gupte. The 
defendant, however, having made default, 
the Company instructed their solicitors 
Messrs. Payne & Co.to send him a notice, 
and on December 22, 1933, Messrs. Payne 
& Co. called upon the defendant, after 
stating that the policies were issued to 
him, to pay the amount. of the premium 
within seven days, in default of which 
they stated that the defendant will have 
to pay interest, and the Company would 
immediately file a suit against him to re- 
cover the amount with interest. 


The defendant took this letter to Gupte 
through whom, as I have stated, he had 
put through the business with the plaintiffs, 
and told him that he was surprised’ to 
receive the letter, as it was agreed at the 
time of the contract that he was to be at 
liberty to pay the premium either by instal- 
ments or within one year, and asked him 
what h? was to doin the matter. Gupte 
then told him not to worry about the mat- 
ter, but leave the notice with him, and 
that he would attend to it and put the 
matter right. The defendant accordingly 
left the notice with Gupte and went away. 
Gupte thereupon saw Mr. Amin, and re- 
minded him of the arrangement made at 
the time of the agreement. 
Gupte, Amin, asked him to send a reply 
to the notice, but not to refer therein to 
the terms as to rebate or commission of 
thirty-five percent. Thereupon Gupte went 
to Messrs. Daphtary, Fereira & Diwan and 
under his instruction the latter wrote a 
letter, which is dated January 5, 1934. 
The letter on the face of it is written on 
behalf of the defendant. This letter, isa 
clear acknowledgement of the liability to 
pay the premium under the policies and 
contains a promise to pay the same. 


Some time after the letter of January 5, 
was sent to Payne &Co., the defendant 
went to Gupte to find out what had hap- 
pened. Gupte told him that everything was 
all right, but that he should send a sum of 
Rs. 500 to the plaintiffs. Accordingly the 


defendant sent a cheque for Rs. 500 datéd 


January 25, but post dated February 2, 
to Bright Brothers, and Gupte endorsed 
it to the plaintiffs, The plaintiffs realized 
the amount in the beginning of February 


According to 
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1934, and credited the amount in. their 
account to the defendant, 

Not having received the balance, the 
plaintiffs again instructed Messrs. Payne 
& So, to write to the defendant, which 
they did on April 19. In that letter the 
plaintiffs repudiated the alleged arrange- 
ment as to the time when payment was 
to be made, forthwith demanded the pay- 
ment of the balance and threatened to 
take further action, This letter was written 
to Messrs. Daphtary, Fereira & Diwan, and 
they on April 20, senta copy cfthat letter 
with a covering letter to Gupte, Gupte 
says that he did not show it to the de- 
fendant, but the fact remains that neither 
Gupte nor the defendant did anything 
further in the matter, and the letter re- 
mained unanswered. On June 5, the de- 
fendant sent another cheque for Rs. 500 
post dated to June 21, but before the 
ch2que could be cashed the plaintiff insti- 
tuted this suit on June 15, claiming the 
balance, which, according to them, remain- 
ed unpaid in respect of the premiums under 
the policies. The cheque was cashed and 
realized by the plaintiffson June 25. On 
July 16, an ex parte decree was made 
against the defendant. Proceedings were 
taken further in the matter whereupon 
correspondence ensued between the par- 
ties, as a result of which on August 14, 
1934, the ex parte decree was set aside, and 
the suit was ordered to be re-tried. In view 
of the fact that Mr, Rodrigues has fairly 
conceded that upon the evidence the first 
two defences are not sustainable, itis not 
necessary to discuss the evidence in the 
case in detail. 
te I may, however, briefly refer to the same. 
As to one years credit, the arrange- 
ment was between Gupte and the defendant 
and the plaintiffs are not bound by it. 
Gupte admits that he had no authority 
from the plaintiffs to enter into any con- 
tract of insurance on any terms. The 
point, however, is not now material. As 
to the rebate or Commission of 35 per 
cent. there is only one conclusion to which 
I can ceme on the evidence, and that is 
that the plaintiffs never agreed to allow 
any rebate or commission to the defend- 
ant. This is admitted by Gupte and the 
defendant in their evidence before me, and 

e correspondence and the affidavits of 
Gupte and the. defendant leave no doubt 
on the point. The evidence shows that 
Gupte was not the agent of the plaintiffs 
but was a sub-agent for canvassing in- 
surance business on certain terms, and 
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that he was employed by the defendant 
to effect his insurance policies as his agent. 
It was undoubtedly arranged between 
Gupte and the defendant that the defend- 
ant should pay the premium within one 
year and that the defendant should get a 
commission of 35 per cent. Gupte was to 
get 40 per cent. commission from the plaint- 
ifs and it was out of this that he agreed 
to allow 35 per cent. to the defendant. 
The arrangement between Gupte and the 
defendant, therefore, is not binding on the 
plaintiffs. 

Then the only other question which is 
relevant is, whether the defendant is 
bound by the letter of January 5. In my 
opinion, he is. The evidence shows that 
he asked Gupte to attend to the letter of 
December 22, and authorized him to do 
everything necessary in the matter and as 
regards the demand made by the plaintiffs 
Gupte agreed to doso. This would make 
Gupte the agent of the defendant in the 
matter and would authorize him to send 
a reply to the plaintiffs, if necessary, on 
behalf of the defendant. Apart from that 
I find it difficult to accept the evidence 
of Gupte and the defendant on the point. 
I do not think it likely that a business 
man in Gupte’s position would take the 
serious step of instructing the solicitors to 
send a reply on behalf of the defendant 
unless authorized by the defendant to do 
Bo, and no reasonable and satisfactory 
explanation is given by Gupte as to why 
he did not inform the defendant of the 
letter of Payne & Co. of April 19. Nor 
can I believe the defendant when he says 
that Gupte told him he had squared up 
the matter and it was not necessary to 
send a reply to the letter of December 22. 
Admittedly there are disputes between - 
Gupte and the plaintiffs and the latter 
suggest that it is Gupte who is fighting 
this litigation. 

The substantial question, however, in 
the case is whether there was a concluded ° 
contract between the plaintiffs and the 
defendant. Mr. Rodrigues on behalf of 
the defendant has addressed before me a 
very careful argument relying upon certain 
authorities, to which J shall refer in 
detail presently. He says that where 
a policy contains a stipulation of the 
nature that there isin the present policies, 
onthe authorities on which he relies there 
is no concluded contract of insurance bet- 
ween the parties until the premium is 
paid. É 

This contention is met on behalf of the 


= 
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plaintiffs inthis way. They say that there 
was a concluded agrcement between the 
parties having regard tothe proposal forms 
signed by the defendant, which contained 
an implied promise on behalf of the defen- 
dant to pay the premium, and as the 
proposal was the basis of the contract and 
part of it, condition as to pre-payment of 
premium was waived by the parties. Then 
they say that the recital in the policies that 
the respective premium was paid of itself 
amounts to waiver of condition. Lastly, 
they contend that the conduct of the parties 
and the correspondence show that the con- 
dition was waived and both the parties 
understocd that there was a concluded 
agreement between them under which the 
risk attached to the plaintiffs under the 
policies and the defendant became liable 
to pay the premium. The facts on which 
for the purpose of this contention the plain- 
tiffs rely are: (1) Demands made by them 
from time to time for payment of the 
premium, (2) the acknowledgment of 
liability by the defendant in the correspon- 
dence, (3) the defendant’s promise to pay 
the premium contained in his letter of 
January 5, (4) the fact of the part payment 
made by the defendant and the credit 
allowed to him to pay, (5) the fact that the 
plaintiff never thereatened to forfeit the 
Polices or contended that they had lapsed 
or would lapse, and (6) the defendant's 
conduct in treating the policy as a perfect 
and completed instrument from the very 


beginning and his representations to the 


Police in that behalf. , 

A contract of insurance like any other 
contract is completed by an offer made by 
one party tothe other and accepted by the 
latter, and secondly, pre-payment of the 
premium is not in law a con- 
dition precedent . to the contract of 
insurance. But it is almost a common 
practice of all insurers, except marine, to 
stipulate that the contract shall not begin 
to take effect untilthe premium has been 
paid. It iswell established that the Court 
will not enforce a contract of insurance 
where there is such a stipulation in the 
policy until the premium has been paid. 
This is clear from Equitable Fire and Ac- 
cident Office, Limited v. Ching Wo 
Hong, (1). But even in cases where there 
issuch a stipulation, it is competent for an 
insurer to waive the condition and the 
Court will readily infer such a waiver. 
That, 1 think, is clear from Armstrong v. 


(1) (1907) A 096; 76 LJ POS: 23TLR 20, 
ih Ti) ja fe 
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Turquand, (2). It is equally clear that such 
waiver may be established either by the 
evidence of an express agreement or may 
be inferred from the surrounding circum- 
stances of ihe case. Even when there is a 
stipulation or a condition like the one in 
the policies in the present case, if the assur- 
ed takes to pay the premium or promises ` 
to pay it, the contract between the parties 
becomes a completed or concluded contract,- 
In connection with this principle I may 
refer to General Accident Insurance 
Corporation v. Cronk, (3) which seems to 
me to be almost similar to the case before 
me. The facts in that case were that the 
defendant filled up a proposal form for a 
policy of insurance against claims in respect 
of driver's accidents. The proposal form pro- 
vide that if therisk was accepted, defendant 
would pay the premium when called upon 
to doso. The risk was accepted by the 
insurance Company and a policy was issued, 
It was argued in that case as it has been argu- 
ed before me that the proposal form although 
originally was an offer on the part of the 
defendant, the execution of the policy ‘was 
not merely acceptance of that offer but was 
a counter-offer by the plaintiffs which 
required acceptance of the defendant in 
order to complete the contract. The judg- 
ment of the Court was delivered by Wills, 
J. It is a short judgment and I might 
usefully cite it here, It is as follows :— ` 
“the defendant in his proposal undertook, if the 
risk was accepted by the plaintiffs, to pay the- 
premium. That meant that as soon asthe risk was 
acccepted, he became liable to pay the premium; and 
it did not mean, as „was contended on 
his behalf, that before he could be’ asked for the. 
premium he must approve of the policy tendered to~- 
him. He must be taken to have applied for the: 
ordinary form of policy issued by the Company. 
If the wrong form of policy was tendered to him he 
no doubt, had the right to insist on receiving the 
correct one. But the factthat the wrong form of 
policy was tendered to him did not relieve him from 
the obligation to accept the policy for which he did 
apply or from the obligation to pay the premium,” 

In the present case the position is very 
much the same. I have referred tothe 
proposal which the defendant signed. The 
defendant made the offer contained in the 
proposal. The last column of the proposal 
form shows the amount of the premium 
which he had to pay. He warranted the 
statements and particulars in the proposal 
to be correct and complete, and he express- 
eda desire to effect an insurance with the 
plaintiffs against risks set forth in the pge- - 
posal inthe terms of the policy issued for 
this class of business. The note at the ` 

(2) (1857) 9 Ir, OL R 32, Satie 

(3) 01901) 17 T, L R2833, 5. 
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foot of the proposal was tothe effect that 
the insurance was not to be in force until 
the proposal was accepted by the plaintiffs. 
Upon that the plaintiffs executed and issued 
to him a policy which stated that the pro- 
posal was the basis of the contract and part 
of it. Upon these facts it must follow that 
the defendant impliedly undertook and 
promised to pay the premium if the Com- 
pany issued to him‘the policy inthe common 
form, an ordinary policy issued in this 
particular kind of insurance, and accepted 
the risk. 

It is said that the policy was a counter- 
offer. Having regard ‘to the proposal I do 
not agree. But assuming it was a counter- 
offer, even so the defendant kept the policy 
and used it as an effective policy in con- 
nection with his business and thereby must 
be deemed to have accepted the counter- 
offer. Then it is said that the proposal was 
signed in blank by the defendant. That 
makes no difference in principle. Admit- 
tedly Gupte was the defendant's agent to 
effect the policy. He brought the printed 
proposal form to the defendant and the 
defendant signed the same leaving it to 
<, Gupte to fill in the particulars in the 
respective columns. It is difficult to see 
how the defendant can escape the liability 
arising on the proposal which he signed. 
The same result must follow even if Gupte 
was not his agent, unless the -defendant 
makes out a case of fraud or mistake or any 


similar ground entitling him to be relieved 


of the consequences of his signature. . 

Tt is further said that in General Accident 
Insurance Corporation v. Cronk, there was 
an express promise in the proposal itself to 
pay the premium, and there is none here, 


That is correct. But that makes no difference - 


to the principle. 
be express or implied. Apart from the de~ 
fendant’s implied promise to pay 
premium, the conduct of the parties from 
the outset shows that the stipulation in the 
policy was waived by the plaintiffs and this 
waiver: was accepted and acquiesced in 
by the defendant. I have summarised 
the evidence, both oral’ and documentary, 
which, is one-sided. The ‘plaintiffs at no 
time stated to the defendant that unless 
the premium was paid policy would lapse 
or would be forfeited or that the insurance 
will not be in’ force. 
they treated the policy as if it was in 


The promise to pay may. 


the. 


From the beginning © 


force and only demanded the premium in | 


default of which they threatened a suit. 
There are, first, the demands made by the 
plaintiffs for the payment of the premium. 


These were follawed ‘by their letter of 
December, The defendant’s letter of 
January 5, is an acknowledgment of the 
liability to pay the premium and contains 
a promise to pay it. Even if this letter is 
not binding on the defendant, there is the 
payment of Rs. :02 which was accepted by 
the plaintiffs. Then there is a fresh de- 
mand by the plaintiffs on April 19, followed 
by a .further payment of Ks. £00. It is. 
true ‘it was after the suit but that makes 
no difference to the principle, The only 
point is whether the stipulation in the 
policy was intended to be operative or was 
waived by the plaintiffs, and I have no 
hesitation in holding that it was waived 
and that the defendant undertook to pay 
the premium. The conduct of the parties 
and the correspondence between them is. 
only consistent with this conclusion. 

This brings me to the other answer made 
by the plaintifis to the defence. I have 
already pointed out that where there isa 
stipulation as in the policies here, the mere 
execution of a policy and its delivery to 
the assured will not make the contract a’ 
concluded contract. The plaintiffs say 
that even when there is such a stipulation 
or condition in a policy, if the policy recites 
that the premium was paid at the time of: 
the execution of the policy, though it was 
in fact not paid, then there is a waiver of 
the stipulation and the contract becomes’ 
a concluded contract and binding on’ 
both parties, This contention was accepted ` 
in Roberts v. Security-Co. (4). . 

In that case the facts were that there was 
a proposal for an insurance of the goods. 
against loss by burglary, and the propdsal 
was accepted by the insurer who executed a’ 
policy under the signatures of two directors 
and the secretary of the company. The . 
policy recited’ that the premium had been’ 
paid for an insurance against loss by 
burglary from December 1895, to January 
1837, and purported to insure the plaintiffs” 
goods accordingly. There was a provision 
in the policy that no insurance by way of 
renewal or otherwise should be held to be’ 
effected until the premium due thereon has 
been paid. Upon the night of December 26, 
or early in the morning of December 27, 
there was a burglary and the plaintiff’ 
sustained a loss. The policy remained 
with the insurers and no premium was in 
fact paid. Upon these facts the Court of 
Appeal held that the policy constituted a. 
complete contract of insurance and that by” 

(4) (1897) 1 Q B ill; 66 L JQ B 119; 45. W, R244, 
75L T 531, 7 4 H 


a, be > 
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the recital therein the defendants had 
waived the condition for pré-payment of 
the premium, and therefore the risk under 
the policy attached. : 

Mr. Rodrigues relies upon South British 
Insurance Co. v. Stenson (5). He further 
says that the authority of Roberts v. Security 
Co (4), is shaken by the decision of the 
Privy Council in Equitable Fire and Accident 
Office, Limited v. Ching Wo Hong (1). As 
to South British Insurance Co. v. Stenson (5), 
if I had felt that the decision in that case 
governed thecase before me then whatever 
my own view about it might be, I should 
have followed it. Iam, however, relieved 
from the necessity of examining that 
decision as I find the facts there were 
different from those in this case. 

As to Equitable Fire and Accident Office, 
Limited v. Ching Wo Hong (1), in the 
first place, the finding which their Lerd- 
ships of the Privy Council accepted was 
ihat both the parties’ had treated the 
policy as non-existing, and that the 
insurance company had always repudiated 
iheir liability under the policies and the 
‘espondents did not seek to enforce it. 
Lhat being the finding, it was not necessary 
© go into the question whether the policy 
vas evidence of a concluded contract, and 
he opinion expressed by their Lordships as 
o whether the contract was concluded or 
106 seems to me, with respect, obiter. No 
loubt any opinion obiter or otherwise 
xpressed by their Lordships is entitled to 
sreat weight. But it seems to me that all 
hat their Lordships held was that mere 
lelivery of an executed policy cannot 
mount to a waiver of 
ontained in a stipulation of this nature, 


or `no. importance can be attached to it by: 


tself. I respectfully agree, Their Lord- 
hips did not treat the issue of the policy as 
_-counter-offer as was donein the Bombay 
ase. Then their Lordships referred to 
toberts v. Security Co. (4), and pointed out 
hat the words in that policy were different 
rom. those they had to consider. Their 
iordships observed as follows (page 101):* 

“It is enough for their Lordships to say that the 
ords of the instrumentin that case were different 
‘om those which their Lordships have to construe, 


ad ‘they arerelieved from saying whether they would i 


iherwise have been prepared to follow it.” 

In. Halsbury's Laws of England, Vol. 17, 
ara. 1106,. the law. on this point is stated 
1:these terms: | J i 

“The policy often contains a condition that the 


(5) 111 Ind, Cas, 904: A I R 1928 Bom, 260; 52 B 
32; 30 Bom. L R 745. . f ` 


*Page of (1007) A; O- [ha] 
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insurance shall not commence until the premium is 
paid; butif the policy recites that the premium has 
been paid, the company maybe taken to have 
waived the right to insist that pre-payment of the 
premium as a condition precedent to the commence- 
ment of the risk,” ; É 

In support of this statement Roberts 

v. Security Co. (4), is cited in foot-note (1) as 
an authority. The foot note then goes onto 
state as follows: 
. “The correctness of this decision was doubted in 
Equitable Fire and Accident Office, Limited v. 
Ching Wo Hong (1), on the ground that in equity the 
acknowledgment of the receipt of the purchase- 
money has no binding effect, and that it is provided by 
the Judicature Act, 1873 (36 & 37 Vict. U. 66), 5. 25 
(11), that where the rules of law and equity differ, the 
rules of equity should prevail. It may perhaps be 
doubted whether these reasons are satisfactory, In 
some cases there isan obligation to pay the premium 
upon the issue of the policy; see General Accident 
Insurance Corporation v. Cronk (3).” 

Iam not therefore prepared to accept the 
Contention that the authority of Roberts 
v. Security Co. (1), is finally shaken by the 
Privy Council decision. Apart from tbis 
the facts inthe case before me go much 
further than those in the Privy Council case 
as well as in the Bombay decision. 

I have, therefore, reached the conclusion- 
upon the facts established in this case‘ 
that the stipulation, if effective, was clearly 
waived by the conduct of the plaintifis 
and acquiesced in by the defendant. 
Indeed it seems to me to be clearon the’ 
evidence that the parities intended that 
the contract should come into force from) 
the time the policies were issued. Mr. 
Rodrigues argues that the payment of 
Rs. 500 may amount to pro tanto waiver, ; 
It is difficult to understand the argument. 
It is clear that the payment was made 
under the general liability to pay the total 
premium and accepted on account and the 
balance was demanded. That being so if 
there was a waiver, it was a complete 
waiver as regards the stipulation of the- 
promise to pay the premium in full., 
Having regard tothe conclusion to which I 
have come, I donot propose to discuss the * 
evidence as regards the exact position. 
which Mr. Gupte had with reference ‘to the 
plaintiffs. There is no evidence before me. 


: to show that Mr. Gupte had any general- 


authority except in terms from his clients 
or to offer any contract of insurance on any’ 
terms to them. I think, therefore, ‘the, 
defence fails. (The remaining portion of 
the judgment is not necessary for the 
purposes of this report— Ed.) oe 

N. l Suit decreed, 


it 
st 
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MADRAS HIGH COURT 
Civil Appeal No. 402 of 1928 
October 23, 1934 
VARADACHARISK AND Burn, JJ. 
PATEEL SIDDALINGANA GOWD— 
APPELLANT 
i versus 

TATANA GOWDRA BHIMANA GOWD 

: AND OTHERS— RESPONDENTS 

Limitation Act (IX of 1918), s. 14, Sch. I, Arts. 109, 
120 —Proceedings in wrong Court—Extension of 
limitation — Necessary conditions—Suit by co-owner 
for his share of profits received by other co-owners— 
Article applicable—Assertion of exclusive title by 
defendants, effect of. 

Neither of the conditions assumed by the first 
column of Art. 10) of the Limitation Act can 
properly apply as between co-owners inasmuch as 
in the case of co-owners the property cannot be 
said to belong to the plaintitfs alone nor could 
the profits received by the other co-owners be 
held to have been wrongfully received by them. 
The Article applicable to a suit by a co-owner 
for his share of the profits received by the other 
co-owners is therefore Art. 120 and not Art. 109. 
Robert Watson & Co. v. Ram Chand Dutt (7), Midna- 
pore Zemindari Co., Ltd. v. Naresh Narain Roy (8), 
Raghubans Narain Singh v. Khub Lal Singh (9°, 
Robert Watson & Co., Lid. v. Ram Chand Dutt (10), 
The Midnapore Zemindari Co, Ltd, v. Naresh 
Narayan Roy (11) and Subba Row v. Rama Rao 
(12), referred to. 

The fact that the other co-sharers had asserted 
a hostile title would not take the case out of 
the purview of Art. 120 and bringit within Art, 
109. Gurudas Kundu Chowdhury v. Hamendra 
Kumar Roy (13), Nriyamoni Dassi 
Chandra Sen (l4). Yerukele v. Yerukole (15), 
followed. Muthusami v. Rama Krishna (16), Abdul 
Ghafur v. Ashamath Bibi (17) and Thiagaraja 
Pillai v. Appavoo Pillai (18), distinguished. 

In order that s. 14 of the Limitation Act may 
apply, the plaintiff must show that he had used 
due care and attention in prosecuting proceedings 


in a wrong Oourt and it must also be shown - 


that the proceedings failed for want of jurisdic- 
tion or a defect of a like nature, The mere fact 
that the plaintiff might have honestly believed that 
he'could get all he wanted by proceeding in a 
particular way is not enough, Ganapathy Mudaliar 
v. Krishnamacharz (2) 
Ramadoss (3), referred to, 

O. A. against the decree of the District 
Court of Bellary, in Original Suit No. 19 
of 1927. 

Mr. V.S. Narasimhachar, 
pellant. 

Messrs. B. Somayya and T. M. Venugopala 
Mudaliar, for the Respondents. 

Judgment.—This appeal 


for the Ap- 


raises a 
; the following 
pitcumstances. 


The plaintiffs ara members of a joint 
Hindu family. The 
nfortgage over certain joint family pro- 
perties but that mortgage had been exe- 
cuted only by a step-brother of the 
plaintiffs, In execytion of the decree 


v. Lakham - 


and Baizanath Lala v.. 


defendant held a~ 
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obtained on that mortgage the defendant 
himself became the purchaser of the 


< properties, but as the plaintiffs and: an- 


other deceased brother of theirs were not 
parties even to the suit on the mortgage, they 
resisted the defendant when he attempted. 
to take possession as execution purchaser. 
The Court ordered their obstruction to 
be removed, by an order dated April 4, 
1918, and on April 5, the plaintiffs filed. 
a suit under O. XXI, r. 103, Civil Pro- 
cedure Oode for a mere declaration. As, 
shortly thereafter, the defendant took 
possession, that plaint was amended by 
the addition of a prayer for possession, 
but it didnot occur to anybody to add 
a prayer for future profits as wel]. The 
suit for possession was ultimately heard 
by the Subordinate Judge and dismissed 
on March 22, 1921, but on appeal the 
District Court reversed the decree of the 
Subordinate Judgeand gave the plaintiffs 
a decree for partition and possession of 
five-sevenths share in the suit properties. 
This decree was passed on October 13, 
1921. A second appeal against that decree 
was dismissed by the High Gourt on 
October 3, 1923. In execution of the 
decree of the District Court, the plaintiffs 
got possession of their share of the pro- 
perties by May 1922. On the facts above 
stated there can be no doubt that the 
plaintiffs are entitled to five-sevenths share 
in the profits received from these pro- 
perties for four years, i.e., between 1918 and 
1922; and on the allegations in the 
written statement, it is clear that the 
profits are received each year some time 
about March. This suit was instituted only 
on the March 30, 1927, and it will be prima 
facie barred by limitation if Art. 109 
applied. The plaintiffs claimed that even 
under the three years rule of limitation 
they would be in time if they were allowed 
a deduction, under s. 14 of the Limita- 
tion Act, (1) in respect of the period during 
which the matter was pending in second 
appeal here. i. e., between October 13, 1921, 
and October 3, 1923 and (2) in respect of the 
period during which they were prosecuting 


‘certain proceedings by way of a claim 
‘for restitution. 


These latter proceedings 
were pending from early in 1924 till 
March 9, 1927, when they were ultimately. 
dismisssd by this Court. The learned 
District Judge has, held that the plaintiffs . 
are not entitled: to invoke the benefit of 
s. 14 of the Limitation Act in respect of 
either of these periods. Before us Mr. Somay- 
ya did not contend thats, 14 could be made 
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applicable to the period of the pendency 
of the second appeal, but he maintained 
that the period during which the restita- 
tion proceedings were pending would be 
covered by s. 14 ofthe Limitation Act. 
He relied upon the decision of a Bench 
of this Court in Venkatragayya Appa Rao 
v. Murla Sriramulu 17, Ind. Oas. 593 (1) 
as laying down that the word ‘appeal’ 
in 8. 14 would also include. ‘Revision 
Petition’. and he argued that in the circum-, 
stances of the present case there could be 
no doubt that the plaintiffs had been pro-. 
secuting the restitution proceedings dili- 
gently and in good faith. = 

For the purpose of the . application of 
s. 14 it is not sufficient merely to say 
that the word “appeal” will include 
revision proceedings as well. We must. 
be satisfied that the proceeding was being 
conducted, bona fide and that it failed on 
the ground of want of jurisdiction or 
other defect of a like nature. The defini- 
tion of ‘good faith’ in the Limitation Act 
itself, will show that it must “be: the 
result of due care and attention. It is. 
difficult to hold that by any reasonable 
construction of s. 144 of the Code, the 
present case could have been believed to 
fall under that section. 
of the decisions of this, Court in Ganapathy 
Mudaliar v, Krishnamachari (2) and Baiza-, 
nath Lala v Ramadoss (3) itis not possible 
to say that. the proceeding failed by- 
reason of want of 
cause of a Jike nature. The mere fact 
that the plaintifis might have honestly 
believed that they could get all that they 
are entitled to by way of proceedings in, 
restitution will not suffice to give them, 
the benefit of 8.14. We must therefore. 
hold that the learned Judge was right. 
in his view that the plaintiffs are not 
entitled to claim a deduction of either of 
the above periods. . 

The learned Judge has 
that the suit is governed not by the three 
years rule of limitation under Art. 


years rule under Art. 120. On this basis 
he found that the plaintiffs would be 
entitled only to two years profits, i.e., those 


received in March 1921 and March 1922,- 


but their suit would be out of time in 
respect of the earlier two years, i. e., the 
(1) 17 Ind, Cas. 593. 


(2) 10 Ind. Oas. 743;43M@L J 184; 16 LW 178:. 


a L T 135; (1922) MW Ndl4, AI R 1922 Mad. 


(3) 26 Ind, Cas. 219; 39 M62; 16 MLT 509; 27 


M LJ 640;1 L W 952, 
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Further, in view- 


jurisdiction or other. 


however held 


109. 
of the Limitation Act but by the six. 


eat 
profits received in March 1919 and March ` 
1920. The appellant-defendant objects to 


this decree in so- far as it allowed. 
the plaintiffs’ claim even for the 
two ater years, the plaintiffs have filed. 


a memorandum of objections claiming. 
that the lower Court should have allowed 

profits even for the first two years. As, 
we have already held that the plaintiffs. 
are not entitled to the deduction of-any 

period under s. 14 of the Limitation Act, . 
the memorandum of objections fails, As. 
regards the appeal, Mr.. Narasimhachari 
maintained that the learned Judge was, 
not right in excluding the. applicability 

of Art. 109, merely on the ground that; 
the defendant's possession in this case, 
wasin a sense under an order of a Court, 
of law. This portion of the learned; 
Judge’s judgment is no doubt open to that 
criticism and in view of the decisions in Savi- 
rimuthu v. Aithurusu.Rowther (1), Ranga-; 
swami Kavemdan Y. Alagammal (5), Saraj. 
Ranjan Chowdhury v..Permachand  Chow- 
dhury (6), it will not be possible to main-. 
tain that position. But this conclusion is. 
nevertheless right on another ground. The, 
suit is not really one for ‘mesne profits’. 
as ordinari'y understood nor even one of - 
the description more fully set out in the. 
first. coluran of Art. 109. According to the, 
plaintiffs’ ‘case, they were entitled only to. 
five-sevenths ‘share in the | properties and, 
the defendant as purchaser of the mort- 
gagor's , interest would be entitled to two-, 
sevenths sharein the property, so that the 

parties were really in the position of co- 


owners. The first column of Art. 109 speaks ` l 


of property belonging .to the plaintiffs , 
and alsọ of the profits thereof having 
been ‘wrongfully’ received by the defend-'` 
ant. Though the. expression mesne profits 
is not used, this description in’ the first 
column.corresponds very closely to the 
definition of mesne profits in clause (19) 
of s. 2; Civil ‘Procedure Code. Neither, 
of the conditions assumed by the’ first’ 
column can properly apply as between co- : 
owners; because in sucha case the property ` 


cannot be said to belong to the plaintiffs - 


alone nor could the profits received, by the 
other co-owners be held to have been wrong- 
fully received by them. Thatis why, in” 
several cases, it has been held that the proper ‘ 


conception even in respect of a claim in ` 
: the nature of damages as, between co- 
i . 


(4) 25 M 103. 


(5) 28 Ind. Cas, 85; 2 L W 169; iTM L T` 


68. MS, 
(6) 43 Ind.. Oas. 78L; 22 OW N 263; 97 OLJ. 


= 
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owners is thatitis a claim for compensa- 
tion and not @ claim for mesie profits 
(see) Robert Watson & Co. v. Ram Chand 
Dutt (7), Midnapore Zemindari Co, Ltd. vV. 
Naresk Narain Roy (8) and Ragħubans 
Narain Singh - v. Khub Lal Singh (9). 15 
has-also beén held that in such cases 
the period of limitation is that prescribed 
by Art. 120 and not that prescribed by 
Art. 109 (see) Robert Watson & Co., Ltd. v. 
Ram Chand Dutt (10)and The Midnapore 
Zamindari Co., ; 
(11) and Subbe Rao v. Rama Rao (12) Mr. 
Narasimachari however contended that 
even as between co-owners exclusive 
possession by oùs may sometimes become 
wrongful especially when he. isin posses- 
sion- in assertion of a right to the whole 
and denies the title of the other co-owners 
to any share. He relied upon a passage 
in Gurudas Kundu Chowdhury v Hemendra 
Kumar Roy (13) andon certain observa- 
tions in Nriyamoni Dassi v Lakham 
Chandra Sen (14). The passage in Gurudas 
Kundu Chowdhury v: Hemendra Kumar Roy 
(13); guardedly. expressed as their Lord- 
ships speak of the possession being “in 
onesense” wrongful, for otherwise there 
will‘ be no claim to compensation at all; 
It will not be fair to interpret that 
sentence to mean that the claim is really 
ofe of the kind contemplated by Art. 109. 
As regardsthe case in Nriyamoni Dassi v. 
Lakham Chandra Sen (14), it no- doubt 
lays down that from the time that a. co- 
sharer asserts- exclusive claim or collects 
the income in his ows exclusive right, 
limitation will begin to run; bùt we are 
now: dealing with the question of the period 
of limitation and not With the starting 
point; The judgment of a Full Bench of 


(7).18-0'10; 17 Í A 110; 5 Sar. 585(P O), 

(8):80- Ind. Cas; 827; 51 0631; AIR 1924 PO 
144; 26 Bom. L R. 651; 47M L J 23; 35 M LT 
169; (1924) M W N 723; 290 WN 3: 0L W 
770; 51 IA 293; LR SAO) 137; 23A L J 76; 3 
Pat. L T193; 6 P LT 750 (PO 

(9) 133 Ind. Oas. 730; öl- ML J 186; 35 0- W N 
949; A: I R.1931 PO 209; Ind, Rul, (1931) P O 268; 
12 PLT 737; (931) M W N 1301; 35-L W 49 


9). 
(10) 230 799: 
(1b) 29 OW N270, 
(z) 82 Ind; Cas. 899;.40 M 291; 3-L-W 192; 19 
WE T 1845, O96) 1M W N 188; 39ML 


e 121 Ind. Cas. 525; 5SMLI 74; 50 OL J 369 
A-L:R-1920-P 0 330; 3L- U-W N 89; 551 A 290; Ind: 
Rul 930P © 61; 31 L W 7; 32 Bom. L R 148; 
5101; (1930) MW N 553 (P O). 

(14). 33-Ind; Cas, 452; 43 O 660; 20 O W N 529; 
30 M L J 599; (1916) 1 MWN 332; 3 L W471: 18 
Bom, D R4184. 24 O LJ 120 M TL T 10 (PO). 
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this Court in Yerukole v. Yerukole (15) 
also lays down that as between co-sharers 
the proper Article applicable is Art. 120 
and that limitation will begin to run 
from the time that there is: an assertion 
of exclusive titlaor what may amount to 
ouster. The cases cited by Mr. Narasimha- 
chari in respect of the character of the 
possession held by alienees from a co- 
sharer, viz., Muthusami v. Rama Krishna 
(16), Abdul Ghafur v. Ashamath Bibi 
17) and Thiagaraja Pillai v. Appavoo 
Pillai (18), do not carry this part of the 
case any farther. On the principle re- 
eognised by the Full Bench in Verukole v, 
Yerukole (15), they only show that limita- 
tion will begin to run as from the date 
when the alienees took possession, but 
they do not show what the period of. 
limitation applicable is—whether it is 
under Art. 109 or Art. 120. The learned 
Judge has relied upon Perumal Udayar v. 
Krishnamma Chettiar (19), but no question 
of limitation arose in that case, because 
the suit washeld to have been instituted 
within three years of the plaintiff's attain- 
mert of majority. Similarly the observa- 
tions in Pirthi Pal v, Jowahir Singh (20), 
and those in Shankar Bakhsh v. Hardes: 
Bakhsh (21), do not help us im dealing 
with this question. They deal with the 
question of the right to profits: and: not 
with the question of limitation, 

The principle of the. Full Bench. judg- 
ment in Yerukole v. Yerukole (15) is 
clearly applicable here and the suit must 
þe held to. be governed by -the six years: 
rule of limitation prescribed by Art. 120. 

On behalf of the appellant, Mr. Nara- 
simhachari also took exception to the amount- 
awarded: by the Court below in respect of 
the mesne profits for the second period of 
two years. He contended that the defen- 
dant had been misled by some observa- 
tions of the learned. Judge and’ that he 
had not therefore examined some more: 
witnesses’ whom he intended to examine. 
The defendant's affidavit on-this point is: 
contradicted by. the affidavit filed by the’ 
learned Counsel who appeared: for the 
plaintiffs in-the lower Court. But even 

(15) 71 Ind. Cas: 177; 45 M 648; (1922) MW N 
212; 30 M LT 279; 42 ML J 507;-15 L W 595; AT 
R 1922 Mad 150 (F B). 

(16) 12 M 292. 

(47) 54 Ind, Cas. 3:5; 11 L W 31. 

(18) 129 Ind. Cas. 454; (1930) MEW N 246; Al R 
ae Mad. 22; Ind. Rul. (1931) Mad. 26°; 33 L wW 

(19) 17 M 251. 

(20) 14 O 493 at p, 509. 

Go 16 O 397 at p. 413, 
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apart from that, the affidavit itself 
suggests that the évidence, available, at 
any rate from public records, related only 
to the year 1920-21 dnd in thé written 
statement also, it was only that year that 
was claimed to have been a bad year. 
That faci was admittéd even inthe plaint 
and the leatned Judge has taken due 
note of it and awarded a much smäller 
amount for that year than for ths next 
year. In these circumstances, wé see no 
force in the point about the nof-examina- 
tion of sonié wititésses whom the defend- 
ant intended to exaémine. Mr. Narasim- 
hachari also took éxception to the state- 
ment of the learned Judge that only 
D. W. No. 1 spoke to thé failure of thé 
crops ahd not any other witness. But 
thé statement of the other witnesses is 
quite vague and wë donot seé any reason 
to differ from the learned Judgé in his 
appreciation of the evidences as to mesné 
profits. | b 
“The result, theréforé, is that the appeal 
and thé metforandumi of objections are both 
dismissed, but inthe circumstatices with: 
out costs. 
A Appeal dismissed, 
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Where one has expressly or impliedly requested 
another to rendér him a service without specifying 
any femunefation, but the circumstances of the 
request imply that the service is to be paid for, the 
law will imply a promise to pay, i. e. so much as 
the party doing the service has deserved, or 13 
nêrmally said, areasonable stim. Where, thérefore, 
work is done for a Railway Company which has got 
the benéfit of the work of tha . contractor and the 
lattér did not dothe work gratuitously, in che ab- 
sence of any sattlement as to the rates, the contractor 
is eitifléd to get reasonablé ratéS or market 
tates, 

Whether there has been: a mere variation of termg 
or abandonment depends upon the facta of each 
particular case and is often not easy tô determine 
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applied, viz„ that 

are no such 
arrangement as 
that alone if the 


but the following test may be 
in the first case (variation) there 
executory clauses in the second 
would enable one to sue upon ) h 
first did not exist; in thè second (reséission) one 
could sus on thé second arrangement alone, and 
the first contract is got rid of either by express 
words to that effect, or because, the second dealing 
with, the same subject-matter as the, first, but in a- 
différént way, itis impossible thatthe two should’ 
bé both performed, si, : ae Mss 

Burden of proof of thé fact that therë has been, by - 
consent of parties, a departure from the terms of 
the original contract is onthe person asserting it, 
[p. 649, col. 1.] Li hee he, e 

Labour costs can be worked oiitih oné of two- 
ways: (L) according to the chowka system oF rate 
and (2) according’ to the daily output system The. 
difference between the chowke system and , the daily. 
labour systém is that in thé former thé cooly is 
paid for unit of work whéreas in the latter the cooly 
gets his waged daily. [p. 6167661. 1.] < 

Even though the claim of the pldintiffs be or is limi- 
ted to interest which is not recoverable either under 
a contract or under the provisions of the Interest Act, | 
(XXXII of 1839), it is opento the Oöuft to make* 
a decree fot damages. for wrongful ‘detention of their’ 
money. Chhajumal Das. v: Brijbhukhah Lal (7); 


Pa on, Pattinson v.Bindhya Debi (4); dissented 
Tom, A © try ug att 2 smee gaye . sa 
Interest by way of damages can pè awarded for 


thie period’ bétween filing of plaint and détermina* 
tion of auit. Kandappa Mudaliar v. Muthuswami 
Ayyar (11), referred to... eed oie ee Neh Su 

"O. A. from the decree of thé Sub-Judge, 
First . Additional Court, 24 Parganas, date 
the May 12,1931. 2. ae, ap ee 

Messrs. Bagram, Ambika Pada Chowdhury 
and Panna Lal Chatterji; for the Appel- 
lants. y 


paw 


Witter, Ji=Th8 action’ which Has‘ give 
rigé tö, this appeal | Was brotight by the’ 
plaintifis, now réspondeiits, td recover 
Ré. 1,66,493-40 fiom By N. Ry. Gd dit 
adcount of pricé of work dönë' by’ the’ 
plaintifs as member of a‘ joint Mitdkéhata* 
family in a certain’ déction of the cobistriiéy 
tioti known-as thé Amda-Jdmda Branch 
The case stated’ iii the plait ist, that'-thé® 
defendants offered to” the father ‘of the plain-' 
tiffs Ramji Madhoji, who‘ is’ now dead; 
contract work in the said coistructioh sub- 
jéct to hig signing certain: sched ulés' which? 
arë usually printed foris of agreements" 
that the plaittiff’s father sigaéd the Sclé:* 
dulés for éarthwork; bridgework' - awu” 
miszellanéois work and delivered: - th? 
sthedulés to ths Disttict Mngihedt:’ ot 
Chaibasa; that atter cärrying dh HS Works: 


Ayko ly 


fot two Or thréé modthy plaintiffs aod’ faker 
discovered thé wot to be uaastially’ arai: 
culi aiid expendive and thé scheduled rates’ 
tö be grossly imsdsyiiate dad the SIAM - 
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contained in the schedule were hard and 
unjust. 

The contiactors expressed their inability 
to work at the rates agreed upon and 
pressed for cancellation of the contract; 
and for settlement of higher rates and 
better conditions, that this ledto a discus- 
sion and the result of the ‘discussion was 
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that the defendant Company had aband- ` 


oned the plaintiffs’ schedules and had pre- 
pared new schedules containing higher 


rates-which however -were not accepted by - 


the contractor (plaintiffs) and further that 


the defendant proposed to leave the ques-. 


tion of rates open witha view to ascertain 
later ‘on an estimate of the contractor's 
expenses after sufficient progress of the 
work and that the defendant Company 


, 


assured the plaintiffs of their well estab- - 
lished policy to pay final rates” at which - 


contractors can make a- profit and ‘that 
reasonable rates will be paid; thaton the 


faith cf these assurances - the plaintiffs 
went, on with the work and completed the’ 


same; that during the prcgress of 
work the contractor kept the defendant 


the . 


Company duly informed of the difficulties - 


and the costs from time to time so that 
these might be taken into consideration at 


the final delermination of the rates; that- 


although attempts’ were made by the de- 
fendant Company as well as by the plaint- 


ifls to: settle final rates in advance, the . 


attempt: failed but the work was not 


stopped on the mutual understanding that ` 


the final rates - would be ascertained ‘on 
the completion ofthe work; that the work 
was completed in December 1924 but jot- 
withstanding attempts to settle the rates no 
agreement was reached; that the Company, 
while ‘admitting itsliability to pay reason- 
able rates maintained that the rates worked 
up by the District Engineer in the measure- 
ment book were sufficient. In para. 8 
of the plaint the plaintiffs state their 
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July 1925. The plaintiffsaccordingly prayed 
for the following reliefs, viz., a decree for 
(a) Rs. 1,26,863-8-0 or any other amount 
found due as the value of the work done 
by plaintiff for defendant. (b) Rs. 40,629-12-0 , 
or any other amount of interest adjudged 
due. (c) Futher interest for the period of 
the suit, until realization, on the total claim ' 
(Rs. 1,67,693-4-0). (d) Costs of the suit. (e) 
Other reliefs. i 
The plaint gives an account of the work - 
done and charges for the same in three. 
schedules. Schedule A is the final bill’ 
for the earth work; Sch. B is the final bill 
for the bridge work and Sch, © is’ 
the final bill for miscellaneous work, Sch. 
D of the plaint after giving the. 
total value of the several kinds of work 
done and after making deductions on’ 
account of previous payments and royalty | 
and after charging interest at | per cent’ 
per month lays the total ' claim at’ 
Rs. 1,67,493-4-0 only. Several defences to: 
the suit have been taken by the defendant. 
Railway Company, but we will notice only’ 
those around which controversy has centred ` 
in the present appeal. Such defences are:’ 
(1) that the suit is: barred by limitation 
as the works in respect of which the suit 
has been instituted were completed more 
than three years before the institution of 
the suit; (2) that the schedules of rates 
for earth work, bridge work and miscel- 
laneous works form the foundations of the 
contract between the parties and the 
defendant relies on the schedule of rates 
and the terms and conditions appearing 
therein; (5) that the schedules of rates 
were not liable to variation as alleged by 
the plaintifis; (4) that the plaintiffs pressed 
for some increases as a matter of favonr 
and pointed out some difficultiesin view 
of which certain increases of rates were 
sanctioned by the Chief Engineer as a’ 
matter of favour and were entered in the 


main objectionsto the ratés worked up 
by the District Engineer as aforesaid. 

The plaintiffs admit’ that in pursuance’ 
of an oral arrangement the contractor was 


schedules; (5) that the defendant did not. 
abandon the contractor’s schedules but in-- 
creased certain rates as permitted by 
condition No. 15 ofthe schedules: that as ' 


supplied by the defendant with explosives 
free of charge for blasting purposes and 
consequently the plaintiffs rates for the 
cuttings are based on their expenses and 
do not include the cost of explosives, 


the contractor did not agree to or initial 
the enhanced rates as entered in the sche- 
dules the plaintiffs are bound by the lower 
rates of the original schedules, that the ` 
assistant Engineer had no authority to 


The plaintiffs further state that in spite of 
“repeated demands ihe defendant Company 
failed to pay their dues and as the defendant 


make any new proposal with regard to the . 
rates or give any assurance in respect ' 
thereof without the prior sanction of the | 


Company were having the benefit of plaint- 
ifis’ money, the plaintiffs were entitled to 
get injerest a 1 per cent’ per month since 


District and Chief Engineers who alone 
have the right to alter them; (6) that the 
defendant never admitted its liability to. 
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, pay any rates other than those entered in 
the signed schedules; the defendant states 
that the rates granted by the defendant 
. are fair and reasonable rates; that without 
admitting the plaintiff's right to re-open 
the question of rates the defendant submits 
_with regard to Ols. B, O, D and E, para. 8 
of the plaint as follows: 
-~ (b) -That the defendant Railway Com- 
pany submit that the scheduled . rates as 
` voluntarily amended by the defendant 
together with 25 per cent jungle allowance 
are just and adequate; (c) that over and 
‘above the jungle allowance a mileage 
allowance of annas six per cent perc. ft. 
‘was allowed on earth work on this con- 
‘tractor’s length. This was the highest 
‘mileage allowance onthe District. In the 
‘case of, bridge work where special rates 
have not been allowed Rs. 2 per c. ft. special 
‘mileage allowance has been included in 
masonry rate and annas 12 per cent perc. ft. 
‘for concrete. That the plaintiffs are not 
‘entitled to get what they claim under 
this head. (d). It is submitted that 25 per 
cent., is a fair allowance and ought not 
‘tobe increased. (e) That special rates 
higher than the amended schedule rates 
with mileage and jungle allownce were 
approved by the Chief Engineer. These 
rates are on the average about twice those 
‘originally agreed to in the printed sche- 
dules. That a spesial road to the contrac- 
tor’s quarry was Gonstructed by the Railway 
and he was given other advantages. The 
‘defendant denies the allegations made in 
sub-para. (e): of the plaint; (7) that the 
plaintiffs are not entitled to re-open the 
question of the said rates and to have fresh 
rates assessed; that without giving up 
this position but strongly relying upon it 
the defendant makes the following sub- 
missions with regard to. cls, A, Band Cf, 
para. 9 of the plaint: 

(a) Thatthe principle of the agreed 
schedule is thatthe work should be done for 
an agreed price and not on an expenditure 
and commission basis. The contractor 
cannot claim the latter in view of the agree- 
ment signed by him. (b) That the rates 
paid to this contract are in no way less 
than those paid to other contractors work- 
ing near him. (c) That the District Bng- 
ineer is the sole judge of the classifications, 
The plaintiffs are not entitled to what 
they call expert and experienced esti- 
mate of rates and 
with regard to the allegations 
para. 16 of the plaint, the 


made in 
defendant 


submits, that it is not true, that there 
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‘open the’ question of 


expenses; ` (8) that’ 
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was any oral agreement between the parties 
in pursuance of which the contractor was 
supplied by the defendant’ with explosives 
free of charges for blasting . purposes, and 
that no account of such supply toa par- 
ticular contractor was kept by the con- 
tractor or the defendant; on the contrary 
it was agreéd that the contractor would 
pay for such explosives and that the cost of 


“explosives would be deducted from the 
amounts due to 
‘inthe account of bills 


the contractor and that 
for this contrac- 
tor the cost or explosives was as a matter 


‘ of fact recovered : the defendant denies that 


the contractors’ rates for the cuttings are 


‘based on their expenses and do not include 


the cost of explosives; (9) that the plaintiffs 
are not entitled to any. interest as 
claimed by them and that in any. case 
the interest claimed is excessive. , ne 

On ‘these pleadings the following issues 
remain for consideration in the. appeal. (4) 
is the suit -barred by. limitation? This 
issue was not pressed eventually and 


‘nothing more need be said about it. (6) 
‘Are the: plaintiffs bound by 


the signed 

entitled .to re- 
rates. (7) Are the | 
plaintifis entitled to be paid ‘at the rates 
and for the quantity claimed by them? 
(T-a) What are the reasonable rates, of price 
for the work done ? (7-b) What is the correct 


schedules? Or are they 


‘quantity of earth work done ‘in each bank ? 


’On whom does the duty of correct meas- 
‘urement lie? (8) Are the plaintiffs liable 
‘to pay for the cost of explosives? .If so, 
how much ? Is such value included. or not 
in the defendant's or plaintiffs’ rates? (13) 
What amount, if any, is due to the plaintiffs 
for the value of the work doné? (14).Are 
the plaintiffs entitled to interest ? If 60, 
how much? — as a e 
On January 10, 1929, the plaintiffs put. in 
an application supported by an affidavit 
for local investigation and on February 12, 
they supplemented that ‘petition, On 
February 16, the Court allowed the appli- 
cation of the plaintiffs and directed that 
a Commissioner be appointed to assess the 
fair and reasonable rates for the works 
done remarking that such an investiga- 
tion was necessary, it being the plaintiffs’. 
cass inthe pleadings that the contract 
known as the schedule of rates was 
abandoned by the defendant who agreed 
to payat reasonable and fair rates and. 
remarking also that expart opinion ‘was | 
necessary for such investigition. The 
Oomamissioners subniitel a very long 
report covering about 250 pages of Vol. 2 


< system as outlined in the 
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‘mall mileage allowance as also5 per cent. 


between the ehowka system and the daily 
labour ‘system is that “in the former the 
cooly is paid for unit of work whereasin 
‘the latter the cooly gets his wages daily. 
The Subordinate Judge has in ascertaining 
labour costs proceeded in basing his cooly 
wages upon the chowka system and this he 
has done on the report of ‘the Commissioner, 
The Subordinate Judge has also taken an 
average cooly rate or wage instead of 
actual wages prevailing from time to time 
during the period of construction, ‘Ihe 
defendant Railway Company contended 
elore the Subordinate Judge that in 
ascertaining cooly wages he should have 
proceeded on the- cooly capacity system 
which ig described fully in the evidence 
of their witness, one Mr, Austin, as also 
in the evidence of Mr, Das ‘and Mr, 
Sarson. 
- Mr, Bagram who appears for the defend- 
ant-appellant has raised several grounds 
in support of his appeal. He ccntends in 
the first place that the labour costs should 
have been determined cn the cooly capacity 
3y! ed in the evidence of Mr. 
Austin and not on the chowka system as ad- 
opted by the Subordinate Judge below. In 
the ‘alternative he has submitted that if the 
chowka system be held to be the proper 
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have been held to be 59, 26, 135 cubic feet 
as claimed by the plaintiffs in the letter 
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of their Solicitors Messrs. Pagh & Oo. 
and not 60,46,008 cubic -feet as claime:l in 
the plaint. With regard to the costs of rock 
hard blasting the Commissioner originally 
put the rate at Rs. + per 100 cubic feet. 
The Subordinate Judge modified the Com- 
missioner's report in this respect and 
‘directed him to re-caleulate on the footing 
Of taking the rate to be 13-11 of Rs. 4. The 
Commissioner however- not withstanding 
this modification arrived at a-higher fignre 
than Ra. 4 for 109 cubic feet, viz., Rs. 4-6-9, 
See Vol. 2, p. 517. It is argued that this 
is not permissible. The point last taken 
by Mr. Bagram was that plaintiffs are 
bound by the scheduled rates, 2. e. rates 
givenin the printed schedule of the B. N, 
Ry. to which the plaintiff Ramji put his 
Signature as on the evidence plaintiff failed 
40 establish the case made in the plaint 
that there has been abandonment of the 
scheduled rates and, therefore, of the 
original contract. Although this point was 
taken last logically it comes first in order 
and has been argued first by the respond- 
ent. We propose, therefore, to deal with 
this point first, for ifa decision favourable 
to the Railway Company is arrived at on 
this head, no further points need be con- 
sidered. 

The last ground which we proposed to 
deal with first has just been indicated. The 
argument isthat there might have been an 
alteration in one ofthe essential terms of the 
contract embodied in the printed forms of 
the scheduled rates, but there has been no 
abandonment of the original contcact by 
the defendant Railway Company and 
that the plaintiffs are bound by the 
original rates as given in the agreement, 
Ex. P, Vol.3, p.201. In order to under- 
stand this ground reference should be 
made to the case made by the plaintiffs 
in the pleadings. His case in para. 3 of 
the plaint is that defendant offered Ramji 
Madhoji who will be called “the contractor” 
contract work in the coustruction of the 
Amda-Jamda branch of the B. N. 
Railway between revised miles 9 to 12, 
chainage 47,000 to 63,500 subject to his 
signing certain schedules in March 1920, In 
April 1920 the contractor singed the print- 
ed form of schedule then current for earth 
work, bridge work and miscellaneous work 
and delivered the same, In May 1920 the 
contractor found the work difficult and he 
found the rates grossly inadequate and the 
contractor began to complain to the higher 
authorities and the result of this complaint 
led to a discussion and in August 1920 
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the Railway Company definitely abandoned 
the contract. That fhe schedule.rates wete 
defnilely abandoned by tha Railway 
Company would appear from tha mass of 
correspondence which have basen exhibited 
in this case and to which we will presently 
refer, IE it be established by that the 
old rates were abandoned and new rates 
were not accepted by the contractor and 
the Railway Company proseeded to ask 
the contractor to carry on the work, no 
rates being settled, the contractor would be 
entitled to claim -reagonable rates or market 
rates. That is the true legal position 
seems to be established on the authorities 
to be noticed presently. Tas first point 
to be noticed is that it will appear from 
an examination of the printed schedule 
that the old” rates have been altered in. 
thesame schedule in ink either black or 
red and this fact is admitted by the 
Railway Company but the assent of the 
contractor was not taken to it and he did 
not agree to the revised rates, it cannot be 
said that by agreement new rates were 
substituted for the old. That the Railway 
Company abandoned the original rates 
with mutual consent would appear even 
from the correspondence. Exhibit 78 is a 
letter of October 15, 1920 (nearly six months 
after work had commenced): see Vol. 3, 
p.47. That letter which was written by 
the Assistant Engineer communicated to 
the contractor the points which had been | 
conveyed to him by the District Engineer 
as the result of the ‘inspection of the work. 
The material portions of the letter are as 
follows : 
“1. It isnot the policy of the B. N, Rail- 
way to cause loss to ths contractors by paying 
them final rates at which they cannot make a’ profit 
2. Work has scarcely been started at present and 
itis far too early to judge whether a further 
increase in rates is necessary. The final rates ne- 
cessary cannot be determined until the work is 
in full swing. 3. Any representations which you 
may have to make will be sympathetically con- 
sidered after a good effort has been put forth (say 
for six months) which will enable an ostimate to 
be made of the actual expenses incurred.” 
The respondent contends that the letter 
held out in essence a promise to allow rea- 
sonable. profit to the contractor. Whether 
the letter lends itself to that construction 
or not it is clear that the Railway Company 
clearly understood that the scheduled 
(original} rates can no longer regulate the 
parties and in view of the difficulties they 
will have to be re-considered a) that a rea- 
sonable profit should be left to the con- 


‘tractor. (After- examining the syidence 


His Lordship proceeded), “Tha oral ‘and 
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documentary evidence point in our opinion 
to the conclusion that there was an ab- 
-andonment of the original printed rates by 
‘mutual consent after the contract. It has 
been argued for the appellant that under 
the contract it was permissible to alter 
the rates after the work has commenced 
and reference is made to cl. 15 of the 
general conditions on the back of Ex. P 
„but that clause requires that any alter- 
ation in rates after the work has com- 
_menced must be noted in the schedule 
and initialed by the Engineer-in-charge 
and the contractor. Section 15 really does 
not assist the defendant for the alterations 
‘were not initialed by the contractor. 
_ There being the abandonment of the old 
“rates and no settlement of any new rates, 
let us consider what the true legal position 
“is keepingin view the fact that the Rail- 
way Company has got the benefit of the 
work of the contractor and tothe further 
fact that the contractor did not do the 
_work gratuitously. We are of opinion that 
„in the circumstances any actual trans- 
‘action between the parties gave rise to 
the ordinary legal rights, and in the 
‘absence of any settlement of any rates, the 
plaintiffs are entitled to get reasonable 
‘rates or market rates. fection 70, Contract 
“Act, may by applied to the present case. 
‘That section runs as follows : 
“Where a person lawfully does anything for an- 
other person, or delivers anything to him, not 
_intending to do so gratuitously and such other 
. person enjoys the benefit thereof, the latter is bound 
to make compensation to the former in respect of, 
‘or to restore, tha thing so done or delivered.” 
' Reference may be made-in this con- 
nection to Rose & Frank Co. v. J. R. Cromp- 
` ton (|), where the facts are stated as 
follows: By successive arrangements made 
before 1913 between an American firm 
“and an English Company, the American 
firm ‘were constituted sole agents for the 
_salein the United States and Canada of 
tissues for carbonising paper supplied by 
` the English Company. The greater part of 
‘these tissues was manufactured for this 
English Company by another English Com- 
- pany. By an arrangement made between 
the American firm and both English Com- 
‘panies in 1913, the English Oompanies 
- expressed their willingness that the ex- 
isting arrangement with the American 
‘firm, which were then for one year only, 
should be continued on the same lines for 
three years and so on for further periods 
‘of three years subject to six months 


(LAGI) AO 445; 94L J K B 120; 30 Oom, Cas. 
113; 132 L T 641, . 
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notice. This document after setting out 
the undeistanding between the parties 
“including several modifications of the pre- 
vious arrangement proceeded as fol 
lows ; l MEN 
` “This arrangement is not entered into nor 18 thie 
memorandum written, asa formal or legal agree- 
ment and shall not be subject to legal jurisdiction: 
jn the Law Courts either of the United States or 
England, but it is only a definite expression and 
record of the purpose and intention of the three 
parties concerned, to which they honourably pledge 
themselves, with the fullest confidence “based om 
past business with each other that it will be: 
carried through by each of the three parties with 
mutual loyalty and friendly co operation. This is 
referred to as the ‘honourable pledge’ clause. 
Disputes having arisen — between the 
parties, the English Companies determined 
-this arrangement without notice. Before 
the relations between the parties were 
broken off, the American firm had given 
and the first mentioned English Company 
‘had accepted certain orders for goods. 
In an action by the American firm for 
‘breach of contract and for non-delivery of 
goods it was held in the above state of 
facts that the arrangement of 19]3 was 
-nota legally binding contract ; that at the 
‘date of the arrangement of 1913 all -pre- 
vious agreements were determined | by 
-mutual consent but that the orders given 
and accepted constituted enforceable con- 
tracts of sale. The following paseage in 
the speech of Lord Philiimore is pertinent 
to the present controversy : l 
“Any actual transaction between ihe parties, how- 
ever, gave tise to the ordinary legal rights; for the 
fact that it was not of obligation to do the trans- 
action did not divest the transaction when done 
of its ordinary legal significance. This my Lord, 
will, 1 think, be plain if we begin at the letter 
and of each transaction, Goods were ordered, 
shipped and received. Was there no Jegal liability 
to pay for them ? One stage further back. Goods 
were ordered, shipped and invoiced. Was there no 
legal liability to take delivery ? l apprehend that 
in each of these cases the American Company 
would ba bound.” 2 
This case rests on the wide general prin- 
ciple that where one has expressly or 
impliedly requested another to render him 
a service without specifying ‘any remu- 
neration, but the circumstances of the 
request imply that the service is to be 
paid for, the law will imply a promise 
to piy quantum meruit, t. €., 80 much as 
the party doing the service has deserved, 
or, as we normally say a reasonable sum. 
By the letter- of October 5, 1920, Ex. 78 
the contractor was asked to carry on the 
work and assurance was given that it 
was the policy of the Railway Company 
“to seeithat thet contractors get a certain 
amount of.profit. 
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Mr. Bagram has contended that there 
has been no abandonment of the original 
scheduled rates but that there has been 
merely a variation of the contract in one 
particular and he has relied on the deci- 
sion of the House of Lords in the case of 
Morris v. Baron (2), in support of this 
proposition. Whether there has been a 
mere variation of terms or abandonment 
depends upon the facts of each parti- 
cular case and is often not easy to 
determine but the following test has been 
suggested by Lord Dunedin : i 


“In the first case (variation) there are no such exe- 


cutory clauses in the second arrangement as would 


-sue on the second 


_words to that effect, or because, 


enable you to sue upon that alone if the first did 
not exist; in the second (rescission) you could 
arrangement alone, and the 
first, contract is got rid of either by express 
the second deal- 


ing with the same subject-matter as the first, 


_but in a different way, it is impossible that the two 


should be both performed. When I say you could 


' sue on the second alone, that does not exclude cases 


where the first is used for mere reference, in the 
game way as you may fix a price by a price list, but 


“where the contractual force is to be found in the 


second by itself.” 

(His Lordship then referred to'the cor- 
respondence and proceeded.) Applying 
the test laid down by Lord Dunedin in 
Morris v. Baron (2), at p.'23* in the pas- 
sage already quoted it appears that the 
original contract was gone and asthe con- 
tractor completed his work, he is entitled 
to reasonable rates. The argument as I 


-undertand it, is that undercl. 15 of the 


general conditions it was permissible to 
the Railway Company to vary the rates and 
the Railway Company altered it under the 
condition No. 15 and there was merely 
variation of a part of the contract and no 
rescission of the contract. But cl. (11) was 
altogether disregarded in the correspond- 


. ence for increase was given in some of the 


letters without corresponding alteration in 
the schedule. 


In this connection reference is made toa 
decision of the House of Lordsin Darnley 


is made to the following passage occurring 
in the speech of the Lord Ohancellor at 
p. 607: 

“When parties who have bound themselves by a 
written agreement depart from what has been so 
agreed onin writing, and adopt some other line of 
conduct, it is incumbent on the party insisting on, and 
endeavouring to enforce, a substituted verbal agree- 


y (1918) A01;87L J K.B 145;1188 L T 
(3) (1867) 2H L043; 36 L J Oh, 404; 15 W R 817; 
16 L T217. 


*Page of (1918) A. O.—[Hd.] 
tRage of (1867) 2 H. L, O0.—{E&.] 
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ment, to show, not merely -what he understood to 
be the new terms on which the parties were pro- 
ceeding, but also that the other party had the same 
understanding —that both parties were proceeding 
on a new agreement, the terms of which they both 
understood.” ` 


There can be no doubtin this case that 
-both parties understood that the old rates 
as embodied in the printed schedules must 
be abandoned. Ex. 78, p. 47, Vol. 3, 
which is described by Counsel for appellant 
as the sheet anchor of the respondent’s case 
supports this view. The letter of the Dis- 
„trict Engineer, dated April 20, 1921, p. 57, 
Vol. 3, supports the same view. He says: 

“Your para. 6, Youcan see and sign the sche- 
dule in the Assistant Engineer's Office. Above these 
rates you will be paid 25 per cent, extra on all items 
involving labour provided you in return make rea- 
sonable arrangement to look after your coolies and 
make them so contented that they do not bolt.” 

Can there be any doubt on this ‘letter 
that both parties correctly understood that 
the scheduled printed rates to which the 
‘contractor put his signature can no longer 
regulate the rightsof the parties. The 
burden of proving that there has been a 
departure by consent of both parties from 
‘the terms of the original contract is on the 
person asserting it, and in my opinion that 
burden has been effectually discharged by 
‘the conduct of both parties as disclosed in 
the correspondence just referred to. (After 
dealing with the argument of the ‘appel- 
‘lant, His Lordship proceeded to. consider 
the cross-objection of the respondent and 
-other questions and then proceeded to con- 
sider the question of interest). The learn- 
ed Counsel for the appellants has raised 
avery important question with:reference 
to the interest on the amount claimed. He 
contends in the first place that no decree 
for interest should have been allowed as 
there was nə contract, express or implied, 
to pay interest and he argues further that 
‘in any event interest at the rate of 12 per 
cent per annum is excessive and his further 
extreme contention is that interest pen- 
dente lite should never be allowed. The 


(Earl) v. L. C. & D. Ry. (3) and reference- amount of interest claimed and due, if 


interest is payable, is considerable and the 
case becomes of importance to ‘the parties 
‘in consequence of the amount. In support 
of the contention that no interest should 
-have been allowed up to the dite of the 
suit reliance has been placed on the deci- 
sion of the Patna High Court in the case 
of Pattinson v. Bindhya Debi (4). That 
decision it is to be noticed is contrary to” 
the view which has been taken consistently 


(4) 146 Ind. Oas.56; A IR 1933 Pat, 198; 12 Pat 
216; 14 P LT 149; 6 R P 225, x 
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in this Court in the cases of Mohamaya 
Rrasad Singh v. Ramkhelawan Singh 
Thakur (5) and the case of Khetra Mohan 
v. Aswini Kumar 16). “The Patna decision 
seems to be opposed to the decision of their 
Lordships of the Judicial Committee in the 
case of Chkajumal Das v, Brijbhukhan Lal 
(7), which lays down that even though the 
claim of the plaintiffs be or is limited to 
interest which is not recoverable either 
under a contract or under the provisions 
of the Interest Act (Act XXXII, of 1839) it 
is- open to the Court to make a decree for 
damages for wrongful detention of their 
money. In the case before the Judicial 
Committee where the bonds stipulated for 
payment of principal in two years from its 
date with interest at 15 per cent and half 
yearly resis, but omitted to provide for 
interest after the expiration of the two 
years: it was held that interest for the post 
diem period was nevertheless recoverable 
as damages for the non-payment at due 
date, and that prima facie the rate would 
be the same agthat provided inthe bond 
during the two years in this case simple 
interest was ordered at 15 percent. Wort, 
J., of the Patna High Courts seems to think 
that this decision of the Judicial Commit- 
tee cannot be reconciled with a later deci- 
sion of their Lordships in the case of 
Kalyan Das v. Magbul Ahmad (8), but if 
the facts of that case are examined it will 
be seen that there is no conflict between 
Chhajumal Das v. Brijbhukhan Lal (7}.and 
Kalyan Das y, Maqbul Ahmad (8). The 
facts are: In 1878 the mortgagees under 
the mortgage of 1863 got Rs. 6,988 on 
account of aredemption which is only now 
taking place: therefore they received it over 
30 years too soon; therefore they should not 
only allow it in account, which they have 
done, but should allow over 30 years’ 
jnterest on it too. Alternatively, since 1878 
the principal mortgage moneys under the 
mortgage of 1863 must be deemed to have 
been ‘paid off in the proportion of Rs. 6,988 
to Rs. 15,944 and as the enjoyment of the 
usufruct by the mortgagees was conceded 
anly in ccnsideration of the continuance of 
the mortgage loan, the enjoyment should 
be reduced pro tanto from that date; in 


5) 15 Ind Cas. 911; 15 O L J 684, 
G 45 Ind. Cas. 687; A IR 1918 Cal. 448; 22 OW 


H 


N 488. ek 
' (T) b7 A 511; 221A 199; 6 Sar. 62t (P 0). 

(8) 46 Ind. Uas. 548; A I R 1918 P 053; 40 A 
4971. 22 O W N 866; 16 A LJ 693; 5 P LW 159; 
35 M LJ 169; 280 L J181; 8 LW 179; (1918) 
M WN533; 24M L T. 110; 20 Bom. I R 864 
(PO. 


BENGAL NAGPUR RY-v, RUTTANJI-RAMJI -(GAL.) 


‘practically in his own pocket. 


` 


15610 


strictness on redemption a part of the rents 
and profits collected should be returned 
or credited in account to the mortgagors in 
the above proportion but for simplicity’s 
sake interest at a sufficient rate will do as 
well. One cannot, however, help remember- 
ing here that the persons, who are asked 
to re-pay these profits are the respondents, 
whose predecessors never collected them or 
had anything to-do with them, and that 
the persons to whom they are to be repaid 
are the successors of Debi Das, who collected 
and enjoyed them and probably bequeathed 
them to the appellants, but this inconveni- 
ent reminiscence is for present purposes 
outside the hypothesis. In this state of 
facts their Lordships of the Judicial Com- 
mittee said this: i f 

` “To the firat way of putting the matter their 
Lordships reply, as the High Court replied, that 
interest depends on contract express or implied or 
on some rule of law allowing it. Here there is no 
express contract for interest and nore can be implied 
and ob circumstances less capabla of justifying the 
allowance of interest as matter of law.can be imagin- 
ed. The mortgage of 1863 is the answer to the 
second view. It treats the usufruct as a whole as 
a remuneration for the loan or any part of it so long 
as if remains outstanding.” 

The facts of this case are somewhat 
peculiar and all that -was laid down was 
that a man cannot claim interest for money 
After the 
abandonment of the original schedule rates 
the law implied a promise to pay at 
market rates and if there isa breach the 
Court is entitled to assess damages under 
s. 73, Contract Act. It appears that the 
work was completed in December 1924 
and on September 23, 1925, the plaintiff 
contractor ‘wrote a letter to the Assistant 
Engineer in charge that he would charge 
interest on Rs. 65,714 at 15 per cent per 
annum as the amount though admit- 
tedly due was being unlawfully with- 
held from him. The interest before suit 
was claimed from July 26, 1925, to Novem- 
ber 29, 1927. In this case the interest is 
really in the nature of damages for deten- 
tion of the debt. In the case of Cook y. 
Fowler (9), Lord Cairns refers to the well 
known principle that any claim -in the 
nature of a claim for interest after the day 
up to which interest was stipulated for, 
would be a claim really, not for a stipulated 
sum and interest, but for damages, and 
then it would be for the tribunal before 
which that claim was asserted to consider 
the position of the claimant and the sum 
which properly and under all the circum, 
stances should be awarded for damages, 

(9) (1874) 7H L 027; 43 L J Oh. 855. 
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No doubt prima facie the rate of interest 
stipulated for up to the certain time might 
be taken, and generally would be taken, 
as the measure of interest but that would 
not be conclusive. It would be for the 
tribunal to look at all the circumstances of 
the case, and to decide what was the proper 
gum to be awarded by way of damages. 
And this-is what was said by Lord Morris 


in Chhajumal Das v. Brijbhukhan Lal (7). - 


The appellant has also referred to a deci- 
sion of this Court in the case of Prosan- 
namoyee v. Gopal Lal (10) where Walmsley, 
J. held that interest by way of damages 
is not recoverable for the mere wrongful 
detention of an ordinary debt. Huda, J., 
did not agree with him. He held that the 
plaintiff in that case was clearly not entitl- 
ed to any interest under the Interest Act. 
But observed the learned Judge: 

“That in my opinion does not debar him from claim- 


ing interest by way of damages under s. 73, Contract 
Act.” 


Walmsley, J.’s view no doubt supports the 
appellant but we are not prepared to agree 
with him in view of the decision of the 
Judicial Committee and of this Court to 
whieh reference has already been made. 
The ground therefore that no interest should 
be allowed before suit should fail. The 
next point taken is that interest pendente 
lite should not be allowed. There is no 
authority for this proposition. On the other 
hand there is authority for the proposition 
that for the period between the filing of 
the plaint and the determination of the suit 
the plaintiffs are entitled to interest: see 
Kandappa Mudaliar v. Muthuswami Ayyar 
(11). On the point of interest another 
ground is taken and it is said that 12 per 
cent. per annum is excessive. Considering 
all the circumstances of the case regard 
being had’ to the fact that there is no evi- 
dence thatthe contractor sustains actual 
damage or that he paid 12 per cent on 
his borrowings, we think that 9 per cent. 
per annum is the fair rate of interest that 
the plaintiffs can claim. We accordingly 
reduce ths rate of interest from 12 per cent 
to 9 per cent and the decree of the Subord- 
inate Judge must be varied in this respect. 
(The rest of the judgment is not necessary 
for the purpose of this report). 

Patterson, J.—I agree. 

N. Order accordingly, 


4 (10) 55 Ind. Cas. 737; ATR 1920 Oal. 912; 41 OLI 
43, = : ; 
(11) 99 Ind. Oas. 609; A I R 1927 Mad. 99; 50 M 


91: 24 L W 782; 51 M LJ 765; (1926) M W N 920 
(Œ B), i ‘ 
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MADRAS HIGH COURT 
Second Civil Appeal No. 473 of 1930 
September 3, 1934 
MADHAVAN NAIR, J. 
BOPPANA VENKATARATNAM — 
APPELLANT 
versus 


KAMALAKARA HANUMANTHA RAO— 
RESPONDENT 

Contract Act (IX of 1872), s. 30—Gontract 
to deliver certain document in consideration of pay- 
ment of acertain sum of mcney if a litigation 
results favourably—V alidity—W agering contract, 
essentials of. - ih 7 

The plaintiff hadin his possession certain docu- 
ments which were of material importance to the 
defendants against whom asuit was then pending 
and an agreement was entered into between the 
plaintiff and the defendants under which the 
plaintiff agreed to hand over to the defendants 
these documents in consideration of the latter 
agreeing to nay RE. 750 if the suit which was 
pending against the defendant was compromised 
and Rs, 3,000 if the suit ‘was decreed in their favour. 
The documents were accordingly handed over to 
the defendant. The defendants succeeded in the 
litigation, and the plaintiff sued for Rs. 3,000 and 
interest thereon, The defendants pleaded that the 
contract was one by way of wager and void : 

Held, that the contract was not one by way of 
wager, but only a contingent or conditional contract, 
the price of the documents being made to vary 
according to the happening of certain conditions. - 
and was consequently enforceable. 

The essence of a wagering contract discussed. 
& Co, v. Hackett (3', Earl of 
(2) referred to Higguson y, 
Short (6) and Brans v. 


Ellesmore v. Wallace 
Simson (5) Rourke v. 
Genes (7) distinguished. 
S. O. A. against the decree of the Dis- 
trict Court of Kistna at Masulipatam in 
A. S. No, 322 of 1929, preferred against the 
decree of the Court of the Subordinate 
Judge of Masulipatam in O. S. No. 34 of 
1928. 
Mr. T. M. Krishnaswami Ayyar, for the 
Appellant. i 
Messrs. S. Narayana Rao and P. Satya- 
nurayana Rao, for the Respondent., 
Judgment.—The defendant isthe appel- 
lant, The plaintif and the defendant were 
co-defendants in O. S. No. 19 of 1924 which 
was a reversionery suit filed by one 
Devarasu Venkata Siva Rao against these 
and other defendants. It is not seriously 
denied that the present defendant and his 
co-defendants Nos. 14 to 18, were the 
persons mainly and really interested in 
the subject-matter of the suit. The plaint- 
iff was in possession of some properties 
therein, but it was comparatively trivial in 
extent and in value. There were some 
documents in the possession of the plaintiff 
which were of real value in defending the 
suit. The plaintiff was pérsuaded to hand 
over those dacuments to the defendants, to 
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enable them to prepare their defence in 
their suit, under the agreement Ex. A 
executed by the defendant. According to 
the plaintiff's evidence which stands an- 
rebutted, these documents were shown by 
the defendant to a pleader and it was 


after he had pronounced that the documents . 


- were of real value that the agreement Ex. A, 
was executed. The agreement runs as 
. follows:—‘“In the reversionary suit O. S., 
“No. 29 of 1924 filed by Devamani Venkata- 
siva Rao Gart, against me and others, we 
are defendants Nos. 14 to 18. It has been 
-arranged that you should deliver to us 
necessary documents relied on by us for our 
_defence in this suit and in any suit that 
may be filed in future and in consideration 
for the same, I have arranged to pay you 
“Rs. 750, if the suit is compromised and 
Rs. 3,000, if the suit is decreed in favour of 
defendants Nos. 14 to 18, and I have receiv- 

- ed from you this day the documents held 
‘by you. Therefore, ifthe suit is compro- 
mised as written above, I shall deliver to 
you Rs. 750 and Rs. 3,000 if the suit is 
decided in favour of defendants Nos. 14 to 
18, immediately after the final disposal of 
_. the suit. Ifthe appeal is preferred to the 
High Court either by the plaintiff or de- 
fendants Nos. 14 to 18 against the judg- 
“ment and decree passed by the Original 
‘Court, and if the appeal is disposed of in 
our favour, that is defendants Nos. 1} to 
-12, it is arranged that I should pay to 
‘you the said sum of Re. 3,000. In pur- 
suance of the agreement the documents 
in question were handed over by a 
plaintiff to the defendant and the suit was 
decided in favour of the defendant and 
-his other co-defendants. The learned 
District Judge says that some of ihe papers 
taken over by the defendant from the 
plaintiff as per the terms of Ex. A proved 
to be of material importance in defending 
the suit, In the suit out of which this 
second appeal arises the plaintiff basing 
his right on Ex. A claimed Rs. 3,090, the 
amount due to him for principal and inter- 
est under Ex. A. | 
The only contention of the defendant 
with which we are concerned in the second 
‘appeal is that the contract is not enforce- 
-able as being one by way of wager under 
s. 30, of the Indian Contract Act. His 
contention is that the value to be paid for 
the documents under the contract is made 
to ‘vary according to the success or failure 
of the defendant in the reversionary suit 
and the transaction was, therefore, nothing 
but a mere gambling in litigation. This 
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contention was over-ruled by the learned 
District Judge. The question for deter- 
mination in the second appeal is whether 


“the agreement in question is a contract 
-by way of wager, and, therefore, unenforce- 


able. , 

Tt will appear from the terms of the 
contract mentioned above that it relates to 
the delivery of certain documents. The 
plaintiff is to receive as the value of the 
documents Rs. 750, if the suit is compro- 
mised and Rs. 3,000 if the suit is fought to 
a finish and is decreed in favour of defen- 
dants Nos. 14to 18. Of course, though it 
is not stated in the document explicitly, 
the plaintiff will get nothing if the suit 
goes against the defendants. The parties 


_fixed the value of the documents contem- 


plating three possibilities. Can it be said 


‘that under the guise of fixing the value of 
“the documents the parties were speculating 


as regards the suceess or failure of the 
defendants in the reversionary suit ? : 

A contract of wager has been defined in 
various leading cases such as Carrill v. 
Corbolic Smoke Ball Co. (1), Thacker 
v. Harde (2), etc. Many of these cases are 
referred to in the recent decisions of the 
English Court. see Weddle Beck & Co. V, 
Hackett (3) and Earl of Lllasmore v, 
Wallace (4). The principles laid down 
in these cases are so well known that 
it is unnecessary to refer to the cases in 
detail. Generally stated, it may be said 
that the essence of a- wagering contract is 


. that one party is to win and the other party 


is to lose upon a future event which at 
the time of the contract is of an uncertain 
nature and that neither of the parties should 
have any interest in the contract than the 
sum which he will so win or lose. For the 
purposes of this case it is unnecessary to 
‘discuss the nature of a wagering contract 
in greater detail. Sir William Auson’s 
definition of a waggering contract has been 
accepted as a very neat one. He says that ; 
“a wager is a promise to give money or money's worth 
npon the determination or ascertainment of an 
uncertain event; the consideration of such a promise 
is either something given by the other party to 
abide the event or a promise to give upon the event 
determining in a particular way.” 4 

(See p. 221, of Anson’s Law of Contracts, 
17th Edition). Then he adds, “there must, 
therefore, be mutual chances of gain and 
loss” and “the parties must contemplate 

(L) (1832)2 QB 484. 


(2) (1878) 4Q B D 685. 

(3) (1929: 1 K B 321; 98 LJ K B 243; 45 T L R 67; 
140 L T 303. 

(4) (1929) 2 Oh. 1 at. pp. 21, 25; 98 LJ Oh 177; 45 T 
L B 238; 140 L T 628. l 
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the determination of an uncertain event as 
the sole condition of their contract,’ and 
that this is what distinguishes a genuine 
wager from a conditional promise or 
guarantee. 
by an examination of the cases that in 
determining whether a contract is a wager- 
ing contract or not: 

“ the substance of the matter is to be regarded and 
if there is no other purpose in the contract than that 
of wagering or gaming itis void.” 

See Earl of LEellsmore v. 
(4). Keeping these salient features of 
a wagering contract in view, can 
it be said that the agreement under con- 
sideration is a wagering contract? I think 
not. Judging from the circumstances 
already narrated, can it be said that the 
sole purpose which the parties had in view 
when they entered into the contract was the 
determination of the fate of the suit in one 
way or theother? Were they not inter- 
ested in the documents with which they 
were dealing, or were they interested only 
in the fate of the suit? There can be no 
doubt having regard to the circumstances’ 
mentioned above that the real object of the 
parties was totransact a sale with regard 
to the documents which they thought were 
very valuable for the case and which 
eventually also „happened to be so. That.. 
being ‘their intention the price was made 
to depend upon certain contingencies. If 
the defendant lost the case, the plaintiff - 
was to get nothing if the case, was compro- 


mised the plaintiff was to get Rs. 750, if: 


the defendant won the case entirely that is if 


the suit was dismissed, the plaintiff was to. 


get Rs. 3,000. It will be observed that the 
plaintiff would get nothing in one event, 
that is if the defendant lost the case. And’ 


apart from the contract, the parties had an. 


interest in the documents as they were 
documents essential for the case. We have 
to examine the-nature of the contract in 
the light of the circumstances in which ib 
was entered into, and when thus examined, 
I have no doubt that the contract cannot 
be said to be a wagering contract. It is 
more inthe nature of a contingent or a 
conditional contract, the price of the docu- 

ments being made to vary according to. 
the happening of certain conditions. Mr. 
Krishnaswami Ayyar invited my attention 
to the cases in Higgusan v. Simson (5), 
Rourke v. Short (6) and Brams v. James (7). 
The nature of the contract in these cases 
on a OPD 76,46 L J O P 192; “25 W R 303; 

(6) LS BR 717 atp. 720, 

(7) 151 ER 34. 


It has also been laid down 


Wallace. 
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can all be explained with reference to the cir- 
cumstances in whichthey were entered into. 
The following observations of Lord Cam- 
bell, O. J. in Rourke v. Short (6), were 
specially emphasized in support of the 
appellant's contention: 


“It makes no difference that there was a real inten- 
tion to part with the goods. If a horse wormh £100 


is to be sold and the buyer and the seller agree that- 


upon one event the price shall be nothing and upon 
another £200, that is a wager though there bea real 
intention of selling the horse " 

. The illustration only shows that the exist- 
ence of anintention to sell the article in 
question does not necessarily divest the 
contract of its wagering character if the 
circumstances really show that it can be™ 
only a wagering contract. 

For the above reasons J agree with the 
lower Courts that the agreement. Ex. A is, 
not void as a contract by way of wager and 
is, therefore, enforceable. No other gites-, 
tions were argued before me, The second | 
appeal is dismissed with costs. 

A Appeal dismissed. 


RANGOON HIGH COURT 
Special Bench 
| Civil Reference No. 6 of 1934 
5 January 28, 1935 - 
‘Paes, O. J., MosLey AND Ba U, JJ, 
COMMISSIONER OF INCOME- TAX, 
BURMA A 
` © VETSUS 
M. A. L. CHETTYAR FIRM, RANGOON 
-—ASSESSEES 

Income Tax Act (XI of 1922), ss. 10, 13— Debtor ` 
executing fresh promissory note for interest on old 
loan—Inierest enteredin accounts as 
assessee and stated soin profit and 
Assessability of the amount to tncome-tax—Mercantile 
usage—Non-Chettyar debtors — Mercantile system and 
cash system of accounting. 

Where the debtor executed a fresh promissory ' 
note for interest dueand both in the imterestac-. 
count of the . 
they kept relating tothe debts of their respective 
debtors, the interest in question was shown as having’ 
been received by the assessees during the year of 
account, and it was so stated in the profit and loss ac- 
count of the firm; 

Held, that in effect the assessees were investing the 
old interest as capital in the new loan 
amount was interest ‘upon loans that: had accrued 
to the assessees in the accounting year and as such 
was assessable to income-tax for the year. Com- 
missioner of Income Tax, Burma v. V. S. A. R. Firm, 
Rangoon (1), applied, 


In transactions with non-OChettyars in which a- 
dębt 


fresh loan is taken for an accrued 
the Chettyar community in general adopt 
the mercantile system of accounting, and on the 
acceptance of a new promissory note treat the ins. 
terest which forms part of the capital loan under the 
new promissory note as haying been -received by. 


received by ' 
loss account— ' 


assessees and in the account which, 


“and such - 
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the lenders from their debtors. In effect what 
happens isthat the lenders are content to stay their 
hand in connection with the recovery of the loan 
‘and interest under theold transaction in considera- 
tion of the obligation undertaken by the debtors 
under thenew promissory note which consist of 
thè interest due under the oldloazn which is 
capitalised for the purpose of the new transaction. 

“Mr. A. Eggar, for the Commissioner of 
Income-tax. ; 

Mr. N. M. Cowasjee, for the Assessees. 

Page, C.J.—In this case the question 
propounded is 

‘“Whether there was evidence on which, the Ir- 
come-tax Officer could conclude that the assessees’ 
method of accounting was the mercantile or accrued 
method in respect ofthe sum of Ks. 27,518, interest 
from non-Chettyar debtors shown in the asseseees’ 
accounts and taxed in the assessment.” 

In my opinion this case is governed by 
the decision of this Court in Commissioner 
of Income Tax, Burma v. V. 5. A. R. Firm, 
Rangoon (1). The only difference in the 
facts between the two cases is that, where- 
as in Commissioner of Income Tax, Burm 
v. V.S. U. R. Firm, Rangoon (2), the new 
promissory note related both to the prin- 
cipal and the interest that had accrued 
upon it, the new promissory note in the 
present case refers to the interest 
only. In my opinion the same principal 
governs the two cases. As was poiated out 
in Commissioner of Income Tax, Burma v. 
Y, 8. U. R. Firm, Rangoon (2), the real ques» 
tion that falls for determination 18: 

“Whether there were materials before the Income- 


tax Officer upon which he could find that the sum . 


of Ra. 57,511 was interest upon loans that had ac- 
erued to the assessees in the accounting year, and 
as such was assessable to’ income-tax for the year 


1933-33." 

We have heard an-elaborate argument 
on behalf of the assesséés, the burden of 
which: was that the Income-tax Officer had 
arrived at a wrong conclusion upon the ma- 
terials before him. It is necessary to empha- 
size once more that the question is not whe- 
ther the conclusion at which the income-tax 
authorities arrived was correct, but whe- 
ther thére was material before the income- 
tax authorities upon whish they could have 
arrived at the conclusion which they 
reached. There is little to add to the 
judgment in Commissioner of Income: Fax, 
Burma v.V.S. U. R. Firm, Rangoon (2). 
Tt is not uninsixructive, however, to notice 
how the matter was put in a case to which 
the learned Advocate for the assessees re- 
ferred: Secretary to the Board of’ Revenue, 
Income Tax, Madras v. Arunachalam Chet- 


(1) 156 Ind. Cas,334; A I R 1935 Rang. 58; 12 R 633; 


TR Rang. 40060): D : . 
(2) 155 Ind, as, 703; AIR. 1933. Rang, 103; 7 R- 


Rang: 350;13R23 0O 
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tiar and Brothers (3). In that case a Special 
Bench of the Madras High Court was deal- 
ing with a case stated under s. 51, Income 
Tax Act (VII of 1918), and, as Wallis, ©. J. 
pointed out, the only question that was’ 
argued in that case was : 

“Whether money which became diie to a méney- 
lending firm in the course of its business by way 
of interest in the year of account, or year on the 
income of which the taxis to be assessed for the 
current year, is tobe treated as part of the assess- 
able income for that year of account, although it was 
not recovered or realized by the firm in that year, 
either incash or by adjustment in the account, And 
in the course of his judgment Napier, J., (at p. 92*) 
expressed the opinion that if a person en- 
titled to receive money agreés with his debtor to let 
the money stand in the handsof the debtor, either 
by way of deposit or asafresh loan or investment 
that would, in my opinion, amount to recéipt.” | 

In thé present case in the course of fhe 
argument! asked the learned Advocaté 
for the .assessees what his defence would 
be if after a fresh promissory note had 
been executed a suit had been brought’ 
against the debtors to recover the interest 
due under the old loan, and his answer 
inevitably was that the old loan had been 
discharged by the acceptance of the new 
promissory note. As was pointed out ih 
the Commissioner of Income Tax, Burma 
v. V. S.U. R. Firm, Rangoon (2) iù Raja 
Raghunandan Prasad Singh v. Commissioner 
of Income Tax, Bihar and Orissa (4), Lord 
Macmillan had observed : 

“that the sam of Rs. 2,33,135 was not shown séparaté- 
ly as interest realised in the assesdees’ bodks of 
account of that year, (i. e, 1904, either in the interest 
account or in the personal account of, the debtor— 
a finding which seriously stultifies thé question as” 
framed by the Commigsioner.” 

"Now, iti the présentcase as in Commis- 
sioner of Income Tax, Burma v. W: S. U. R: 
Firm, Rangoon (2) both in thé intérest ac- 
count of the asseasees and in the dccourtt 
which they kept relating to thé debts vf 
their respective debtors the interest in ques- 
tion is shown as having been recéivéd 
by the assessees during” the yéar. of 
aczount, and it is so stated in thé profit 
and loss account of the firm. 

The learned Advocate for the asseasées 
conteaded that it was inevitable that 
this sum, representing the interest andér 
thé old loan, should have been enteréd as 
“received” in the interést accotfnt aid 

(3) 59 Ind, Cas, 482; A I R 1991 Mad. 427; 44 M65; 
13 L W 336; 192))M W N 789; 23 MLT16;39 MU 
J 649 (F-By, 

(4) 142Ind. Cas, 4416; A I R 1933-P G 101; 60'T A 
733; 12 Pat, 305; Ind. Rul. (1933) Pat. 86; (1933)M W. 
N 429; 37 OWN 570; 14 P L T 237; 64M LJ 544; 
37 L W 691; (1983) A LJ 564; 35 Bom, L R536} 57 
OL J 29: (PC), ; eee = 

*Page of 44 M,—lEd.] 
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the debtors’ account kept by the assessees. 
He stated that the assessees “must give 
credit for the interest in their accounts”; 
but that is not so. Where accounts as 
between the assessees and other Chettyar 
firms are concerned no doubt according 
to the system of accounting adopted by 
the assessees interest accrued during the 
accounting year is entered in the accounts 
as interest for which the assessees took 
credit as having been received during the 
accounting year, and as they have adopted 
that method of accounting in respect of 
other Chettyar firms no complaint is raised 
to the effect that, mnotinal receipts of 
interest should not be treated for purpose 
of income-tax as upon the same footing as 
actual receipts. 

The mercantile system probably works 
out as satisfactorily to the assessees and 
the income-tax authorities as does the 
method of accounting known as the cash: 
system. But it so happens that in con- 
nection with their transactions with non- 
Chettyars the assessees normally adopt 
the cash system, and if in connection with 
a transaction such as those under con- 
sideration in which a fresh Joan. is taken 
for debts already accrued from non-Chet- 
tyars the cash system of accounting had 
been adopted, so far from there being 
any necessity foranentry in their book of 
accounts that the assessees had “received” 
the interest, which had accrued but not been 
actually received, such an entry would 
have been contrary to theform of ac- 
counting that they had adopted, It ap- 
pears however that in transactions- with 
non-Chettyars in which a fresh: loan is 
taken for an accrued debt the assessees— 
indeed the Chettyar Community in general 
—adopt the mercantile system of account- 
ing, and on the acceptance 
promissory note treat the interest which 
forms part of the capital loan under the 
new promissory note as having been receiv- 
ed by the assessees from their debtors. In 
effect what happens is that the assessees are 
content to stay their hand-in connection 
with the recovery of the loan-and interest- 
under the old transaction in consideration 


of the obligation-undertaken by the debtors: 


under the rew promissory note which con- 
sists of the interest due under the old loan. 
which is capitalised for the purpose of the 
new transaction. In other words, as the 
learned Government Advocate pointed out, 
the assessees were investing the-old interest 
as capital in the new loan. | 
In such. circumstances it appears to me 
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that there was material beforé the Income- 
tax Officer upon which he could come to 
the conclusion that the sum of Rs. 27,518, 
was interest upon loans that had accrued 
to the assessees in the accounting year 
and as such was assessable to income-tax 
for the year 1933-34. 

I would answer the question propounded 
in the affirmative. The learned Govern- 
ment Advocate is entitled to his costs:ten 
gold mohurs. 

Mosely, J.—I agree. 


Ba U, J.—I agrée.. 


Question answerëd. 


r 
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BOMBAY HIGH COURT 
Original Oivil Jurisdiction Miecellaneous 
No. 93 of 1934 
October 19, 1334 
Tyapgl, J. 

In re MAHOMED HaJI HAROON 
KADWANI—PETITIONER 

Muhammadan Law—Wakf—Tristees,. appointment: 
of—Outsider's interference disapproved—Descendant 
of wakif to be preferred—Mutawalli—Descendants of 
wakif, if have hereditary right to be mutawallis. f 

The Muhammadan Law does not dread the 
management of waxfs being retained' in the family 
ofthe wakif. It disapproves of the introduction, 
of an outsider in the administration .at least of 
such a* trust unless the members’ of the 
wakif's family show their unfitness'to be trasi 
tees, Butalthough descendants of the wakif are 
favoured by the Court, when-appointing a mutawalli, 
this does not mean that they, Have a, heréditary, 
right to be’ mutawallis, still less that their descent’ 
will protect them from removal’ if there: ig any 
mismanagement: i T Bes gt 

Mr. C. K..Daphtary, for the Petitioner. _ 

Order.—The trust originated from 
the will of the deceased Haji Abdulla. 
Hussein which provided that one-third: of 
the estate should be dedicated to such good’ 
and valid charity as his executrix and 
executors may think proper, That bequest 
was, by the decree in Haji Usman Haji 
Esmail v. Mariambai, O. C. J. Suit No. 507 
of 1921 decided on April 8, 1921 by Pratt, J, 
declared to be a good bequest. In ac- 
cordance with generally prevalent Muslim 
sentiments—and the law of wakfs supports. 
these sentiments—members of the family’ 
of the wakif ought to be given preference 
in appointment as trüstees. Thus: 

“In the Asùl it is stated that the Judgé’ cannot 
appoint a stranger to the‘ office of administrator so 
long as there aré any of-the house of the” appropriats 
or fit for the office;-if and -he should not'find ‘a’ fib 
person among them, and should nominate a’ stranger . 
but should’ subsequently find: one who is’ qualified he 
ouglit to transfer. the appointment’ to- him} see" 
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Atumannessa Bibi v, Abdul Sobhan, (1) Niamat Ali v. 
Ali Raza (2) and Phatmabai v, Haji Musa Sahib Gj” 

I do not (in spite of the deference. I 
should like to show to the Advocate- 
General's point that unless outsiders ale 
appointed as trustees the trust may become 
entirely a family affair) consider that there 
must necessarily be any outsider among 
the trustees. On the contrary I think the 
Muslim law doesnot dread the management 
of wakfs being retained in the family of 
the wakif. It disapproves of the introduc- 
tion of anoutsider in the administration at 
least of such atrust asis before me, unless 
the members of the wakif’s family show 
their unfitness to bé trustees. I take this 
opportunity however of observing that though 
desecendants of the wakif are favoured 
by the Court, when appointing a mutawalli, 
this does not mean that they have’ a 
hereditary right to be mutawallis, still less 
that their descent will protect them from 
removal if there is any mismanagement. 
The trustees that are now being appointed 
ought to be particularly careful in the 
administration of the trust. .They should 
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utilize tha funds for such purposes and in ° 


such a manner that there may not 


against them. 
allowed to arise that the funds are not 
being | utilized for ‘the most suitable 
and proper objects. 
funds' should be manifestly put to uses 
entirely in accordance with the principles of 


ed religion. | mA 

N. Order accordingly. 
(1) 32 Ind. Cas 21; AIR 1916 Cal. 894; 43 © 467; 
200 W N 113; 220 L J 577, ` 

(2) 26 Ind, Cas, 778; A I R 1915 All, 25; 37 A. 8&6; - 
13A LJ26. ; : 

(3) 21 Ind. Cas. 964; A I R 1914 Mad. 714; 38 
M 491; 14M L T 568; 
J 115. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 285 of 1931 
“December 17, 1934 
BROOMFIELD, J. 
BIYAMMA KASHIMSAHEB INAMDAR 
— PLAINTIFF— APPELLANT 
versus 
AHMADSAHEB MOHADDINSAHEB 
MULLA—DEFENDANT—RESPONDENT 
a , Land Tenures—Mullagiri land—Female, if can 
inherit mullagiri lands—Muhammadan Law— 
Inheritance. . 
The duties of a Mulla are of a religious and not a 
secular nature and a female is incapable of per- 
forming the duties. Consequently, a female is not 


(1914) M W N 475; 26 ML. A a ; ` 
; ; | confirmation of an ancient grantin favour . 


be the ' 
least ground for any aspersion being éast ` 
No suspicions should be - 
“in second appeal. 
' tiffs contention that she is entitled to: 
Every portion of the | i 
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entitled to inherit what are called mullanki or 
mullagirt lands, that is, lands assigned for the 
remuneration of avillage Mulla. Mirazamalli v. 
Hidayatbi (4), relied on. Munnavari Begam v. Mir 
Mahapalli Sahib (2) distinguished. Makutbasab Abdul 
Hak v. Dadabhai Mohidin(1) not applied Kasam 
Khan v. Kazi Abdulla, (5) referred to. 


S. C. A. from the decision of the District 


. Judge, Belgaum, in Appeal No. 369 of 1929. 


Mr. R. A. Jahagirdar, for the Appel- 


lant. 


Mr. H. B. Gumaste, for the Respondent. ' 


Judgment—tThe only question of any 
importance in this appeal is whether a 
female is entitled to inherit what are cal- 
led mullanki or mullagiri lands, that is 


lands assigned for the remuneration of a> 


village Mulla. 


The appellant, plaintiff in ' 


the suit giving rise to this appeal, is the ' 


sister of the last holder. Part of the claim 


related to lands which are not mullanki ' 


lands, and we are not now concerned with 


them. The trial Judge allowed her claim : 
to succeed to the mullanki lands, ‘and not ' 
only to: her own share in them but also to - 
that of her sister, defendant No. 2 who has ’ 
made no claim to them on her own behalf. 

The District Judge in appeal refused to` 


allow plaintiff to recover her sister's share 
and also .refused her any share in 


mulianki lands. 
Dealing with the plain- 


succeed to the lands and get the duties of 


Mulla performed by.a proxy, the learned ' 


e 


tions of the grantor of this sanad." 


1 ACC 2 ] ` District Judge says that he conceives it to ` 
Islam, which is a progressive and enlighten- ' hi - . i N - 


There are four plots of mullanki lands 


in dispute, [ 
Government ‘has been produced in respect 
of two of them. This was apparently in 


_of the family of the parties in pre-British 


times. The sanad is in these terms: 
It is hereby declared that the said land 
be continued, so long as the village community 


the : 
The ‘plaintiff now comes ' 


“contrary both to the general principle ‘of dis- ° 
: tributive justice and also to the particular inten- 


A samad granted by the British ` 


shall ° 


: may require the services, as the service emolument ' 
, appertaning to the office of Mulla onthe following 


conditions, that is to say, that the holders thereof 


' shall perform the usual service to the community 


and shall continue faithful subjects of the British 
Government. As this watan is held for the per- 
formance of service it cannot be transferred, and 


in consequence no nazarana will be levied" 


By the “principle of distributive justice” © 


I presume the learned District Judge 
means equity, but I do not think there is 


any place here for equitable considerations. ° 


Nor does it appear to me that there ‘is - 


anything in the terms of the sanad which 
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is really inconsistent with the plaintiff's 
claim to perform the services by deputy. 
I think the question whether she is entitled 
to inherit the lands must be determined 
by the personal law of the parties with 
respect to the rights of females to inherit in 
cases of this kind. But I agree with the 
learned District Judge that according to 
the Muhammadan Law, which is the per- 
sonal law of the parties, plaintiff is not 
entitled to inherit, 

The learned Advocate for the appellant 
relied in the first place on a recent decision 
of this Court relating to mullagiri land in 
Maktubsab Abdul Hak v. Dadabhai 
Mohidin (1). It was held there 
that mullagiri land is governed as 
to inheritunce by the personal law of the 
holders and is subject to partition. In my. 
opinion this decision does not really assist 
us inthe present case. It is true that par- 
tibility of mullagiri land and the -right of 
a female to succeed to it would equally 
depend on the application of the personal 
law. But there are special rules as to the 
disqualification of females to succeed to a 
religious office or the emoluments thereof 
which the Court had not to consider in 


Maktubsab Abdul Hak v. Dadabhai 
Mohidin (1). It is also worth no- 
ting, I think, that in the latter 


case there was no sanad and there was- 


nothing to show how the land originally. 
came to be assigned. Murphy, J., says at 
p. 1102* after referring to this fact: 

“If it is an assignment by Government _for . the 
greater comfort of the Muhammadan community, 
it” would not be a wakf or endowment, but on 
exactly -the same basis as any other of these 
assignments, such as the- ones to Joshis or to 
carpenter and several other classes of village 


servants’ who enjoy them, and this it seems to me, 


is its real character. In ‘such cases ‘the holders 
have -to perform the duties of the office, either by 
themselves or by a deputy—and if - they - fail - Go- 


vernment enforces its object by levying full assass-. 


ment and 


paying the amount so obtained to an 
officiator’™ ` -  ~- 


These observations, could hardly apply ` 


here, since the grant by Government was 
in confirmation’ of an:ancient grant which 
apparently was in the nature of an endow- 
ment, Tnen Mr. Jahagirdartelied on Mun- 


navart Begam'v. Mir Mahapalli Sahib (2), 


In that’ case it was. held on the special 


facts.that a woman was competent to suc- - 
ceed to ‘the office of head Mujavar cf a” 
certain astana, but it is quite clear from ` 


the judgment that this office was not really 


(1) 154 Ind. Cas. 681: A IR 193: Bom, 495; 36- 


Bom. L R 1093;7 RB 361. 
(2) 5l Ind. Cas. 489; AIR 1919 Mad, 202; 41 M 1033, 
t Page of 36 Bom, L R=[Ed]. - ae OE 
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one of a religious nature at all. Thus at 
p. '036* we find it stated: a 

“The duties connected with this astana are ndth- 
ing more than the organizing and carrying out of 
certain processions in which the Hindus ‘atécording 
to the evidence participate equally with the Muham- 
madans of the locality > - -. + 94 -- 

Again at p. 1037%, we-find: 

<“. . there is astana in the.proper sense of the 
word and the Mujavars’ duties are only purely of 
a secular character so far as the evidence shows.” 
~ There is nothing in this ‘Gase, ‘nor in the 
Privy Council case Shahoo Banoo v.' Aga 
Mahomed Zaffer Bindaneem (3), referred 
to in it, which can be said to support: the 
proposition that réligious duties “can “be 
performed by proxy. The datiés of a 
Mulla are, it is hardly necessary-to state, 
of a religious and not a secular ` nature. 
Part of his duties isthe performance ‘of 
ceremonies in the mosque.” Plaintiff “does 
not deny that she is nob capable of per- 
forming the duties, ` As a woman she cannot 
even entér the mosqué. = ¢° | s 

The conclusion’ at which the learned 
District Judge -has arrived is supported 
by Mirazamalli v..Hidayatbi (4). There 
the Court was dealing with a grant of 
Jands for the maintenance of services in 
certain mosques and there was a claim: by 
female members of ths family to perform 
these services, It.was held that the sevices 
in the mosque. could only be performed 
by male members of the family and it was 
not open to,female members,to have them 
done by proxy, at. any. rate. when -there 
were already male ‘members. ofthe’ family 
in existence. ‘Reference ‘may also be made 

iv. Kazi Abdilla (5), where 


custom established as existing in a par- 
ticular village, was not one that- should 
be recognized by the Oourts. This Case 
is important at any rate. as. showing that, 
if the claim now -made by the plaintiff is 
opposed to the Muhammadan Law, it’can- 
not be validated by a local custom. evén if 
such be established. -The -learned trial 
Judge has referred to certain -evidence‘as 
to the enjoyment of these’ mullenki lands 
` fen But all that can be ‘stated 


“(5) 93 Ind. Cas, 135; AIR 1926 Bom. °153;' 50° B- 
133; 26 Bom. L R-49, 2 oh es 
“*Pages of 41 M| Ed, a, SAL tay se 
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to enjoy the mullanki lands during their 
lives. There is no proof of a lccal custom 
that the daughter or sister, who unlike a 
widow can take an absolute estate, may 
succeed to the lands and get the duties 
performed by proxy. Even if there were 
such a custom, it could not be allowed to 
prevail on the authority of the case to which 
I have just referred. 

The only other point as to which any- 
thing has been said is as to the plaintiff's 
claim to recover her sister's share. The 
point no longer arises in respect of the 
mullanki lands, and as regards the other 
lands, the learned District Judge is per- 
fectly correct in holding that the plaintiff 
has no right to recover any share except 
her own. Defendant No.2 has never put 
forward any claim, and she has not ap- 
pealed against the decision which nega- 
tived the plaintifi’s claim to recover a share 
of the lands on defendant No. 2’s behalf. 
The appeal is dismissed with costs. 

"Ne o Appeal dismissed. 


_ RANGOON HIGH COURT 
Second Civil Appeal No. 224 of 1934 
January 4, 1935 
Ba U, J. 

A. K. R. M. M. K. FIRM—APPLIOANT 
VETSUS 
` IN NYAUNG—RESPONDENT 

Deed—Construction—Release deed— Whether can 
operate as conveyance—Ouners relinquishing right, 
title and interest—Other party agreeing not io demand 
payment—Deed, if one of conveyance. 

A deed of release pure and simple cannot operate 
as a deed of conveyance, Jadu Nath v. Rup Lal (1), 
Dharam Chand Baid v. Mauji Sahu (2) and Narak 
Lall v. Thagoo Lall (3), referred to, 

“By a deed the owners relinguished their right, 
title and interest in a granary in favour of the 
defendant-respondent as the latter agreed not to 
demand the payment of her money, in the business 
of the relinquishers : 

‘Held, that what was intended to be done and 
what was in fact done was to transfer the granary 
for a consideration and the document was not adeed 
ofrelease but a deed of conveyance, 

5. C.A. from the decree of the District 
Court, Pyapon. 

Mr. P. K. Basu, for the Appellant. 

“Mr. E. Maung, for the Respondent. 


Judgment.—lIn execution of his money 
decree against one Tan Kai Kyaung the 
appellant’ Chettyar attached a granary. 
The respondent, who is the daughter-in- 
law of Tan Kai Kyaung, applied for the 
removal of the attachment on the ground 
that she was the owner of the granary as 
“Tan Kai Kyaung and his wife had re- 
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linquished whatever right, title or interest 
they might have had therein in her favour 
by a deed of release. After due enquiry 
the attachment was removed ; whereupon 
the present suit was instituted by the 
Chettyar. He alleged that the deed of 
release wasa fraudulent deed inasmuch 
as it was executed in order to defraud the 
creditors of Tan Kai Kyaung and that in 
any event the said deed of release did 
not operate as a deed of conveyance. 
The respondent joined issue on both these 
points. On the first point the learned 
Judge of the trial Court held that the deed 
of release was not a fraudulent deed in- 
asmuch as it was executed for valuable 
consideration. On the second point the 
learned Judge said that though the docu- 
ment purported to be a deed of release 
it wasin fact and in reality a deed of 
conveyance. In accordance with this 
finding he impounded the document, levied 
the deficient stamp fee, and imposed a 
penalty and thereafter admitted it in evi- 
dence. He ultimately dismissed the suit. 
On appeal the learned Judge of the lower 
Appellate Court held the same view as 
the Judge of the trial Court that the 
document was executed for valuable con-. 
sideration. On the second point the learned 
Judge of the lower Appellate Court, 
however, did not specifically say whether 
the document was a deed of release or 
a deed of conveyance. He however con- 
firmed the decision of the trial Court, 

The point that therefore arises now for 
decision is whether the document in 
question is a deed of release and, if so, 
whether it can operate as a deed ofcon- 
veyance. If it is a deed of release, pure 
and simple, it cannot, in my opinion, 
operate as a deed of conveyance, vide 
Jadu Nath v. Rup Lal (1) Dharam Chand 
Baid v. Mauji Sahu, 16 Ind, Cas. 440 (2) 
and Narak Lallv.Thagoo Lall (3). Now, 


the document runs as follows: 

“Deed of relinquishment. Recipient Eng Nyaung 
daughter of Awa, and trader of Pyapon town, 

“Persons who reliquish : 

“(1) T. Kaik Kyaung, son of Chin Nga: 

“(z) Ma Hwan, daughter of Ko Kyan, who are 
owners of Ah-hok Company at Pyapon town. 

“On 6th day of lasan of second Waso, 1293 B. 
E. corresponding to 20th day of July 1931, at 
Pyapon town, the abovenamed persons, who make 
relinquishment sayto the abovenamed recipient in 
presence of witnesses, thus, although the under- 
mentioned garden land and paddy granary 
standing thereon, which are now relinquished, had 
been purchased in the name of Tan San Lye, the 

(1) 33 Cal. 967; 10 O W N 650; 4 O L J 22, 

(2)16 Ind, Oas. 440. 

_ (8) 13 Ind. Ọas. 455; A I R1915 Oal. 819. 
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deceased husband of Eng Nyaung, who is the 
recipient (herein mentioned) as per the outright 
(sale) deed No.797 for year 1923 registered in 
Registration Office at Pyapon town yet the same was 
purchased by him (Tan San Lye) before his death 
for Eng-hok shop, as manager of theshop. The 
said shop, named Eng-hok, ia lawfully owned by 
us, who relinquish. Nevertheless, his life insurance 
money was put into theshop. He took money from 
the shop also and spent it. Without saying any- 
thing asto what is to be paid and what is to be 
taken (we), by signing hereunder, relinquish the 
undermentioned garden land, purchased outright in 
his name, together with the paddy granary stand- 
ing thereon, soas to enable Eng Nyaung, the 
recipient and wife of the deceased Tan San Lye 
and her children to mortgage or sell or give the 
same in or out of charity and to “use the same 
according to their wish.” , 

This does not read as if it were a deed 
of release, pure and simple. The owners 
relinquished their right, title and inter- 
est in the granary in favour of the de- 
fendant-respondent as the latter agreed 
not to demand the payment of her 
money, which according to the Courts 
below was over Rs. 4,00, invested in the 
business of the elinquishers. In other 
words, what was intended to be done and 
what was in fact done was to transfer 
the granary for a consideration of over 
Rs. 4,000. The document was drawn up 
in the form ofa deed of release so as to 
defraud the Government of its revenue and 
it was done admittedly under the advice 
of Kyaw Hla,(D. W. No.2), In these 
circumstances, I hold that the document 
in question is not a deed of release but 
a deed of conveyance, and for these reasons 
1 dismiss the appeal with cosis. 

N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
: SIONER’S COURT 
Criminal Revision Petition No. 347 of 1934 
; January 17, 1933 

MIDDLETON, J. C. AND Mir AHMAD, A. J.O. 

ABDUL KARIM—P2srTITIONER 
versus 

EMPEROR—Opposite PARTY 

Criminal Procedure Code (Act V of 1898), s. 110 — 
Allegation that a person is a smuggler — Whether 
leads to conclusion that he is a person contemplated by 
cls. (e) and (f) s. 110—Nature of proof necessary for 
action—Police oficer, if a good witness under s. 110 
—Notice under s. 110 calling upon person to show 
cause why heshould not execute bond—Notice made 
absolute—Sentence on default—Legality of—Proper 
procedure indicated. 

The allegation that a person is a smuggler does not 
by itself necessarily lead to the conclusion that he 
is one of the individuals contemplated by cle. (e) 
and (f), s. 110, Oriminal Procedure Code. The 
activities which point to atendency to cause breach 
of the peace or to violence 6f character in the peraon 
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concerned must in addition be definitely proved 
according to the law of evidence, before he can 
be asked to furnish security for good behaviour under 


that portion of the section. 


A Police Officer is as gooda witnessas any other 


‘person, if he has proved facts which establish that 


acting in a manner likely 


the person concerned is 
peace or is a dangerous 


to cause breach of the 
character. 

Where by notice under s. 110, a person is called 
upon to show cause why he should not execute a 
bond in Rs. 5,000 with two sureties tobe of good 
behaviour for a period of three years, and the notice 
is made absolute, the Magistrate cannot sentence 
him to imprisonment on default. The case should 
be submitted to the Sessions Judge if the security 
is not furnished and if it becomes necessary to send 


the man to jail. $ MA 
Cr. R. P. froman order of the District 


Magistrate, Peshawar, dated July 25, 1934. 
Mr. Saaduddin Khan, K. B., for the Peti- 
tioner. - ; 
Sardar Raja Singh, for the Crown. r 
Judgment—On April 1l, 1934, 
the City Magistrate, Peshawar, issued a 
notice to Karim, son of Muhammad Salim 
of Mohalla Bazdaran, Peshawar Uity, 
under s. 110, Criminal Procedure Code, 
that Karim was habitually committing 
or attempting to commit and abets the 
commission of offences involving a breach 
of the peace and was of such a desperate and 
dangerous character as to render his being 
at large without security hazardous to the 
‘community. He was called upon to show 
cause why heshould not execute a bond in 
Rs. 5,000 with two sureties to be of good 
behaviour for aperiod of three years. The 
evidence led in Court consisted of the 
statements of S.J. Abdul Aziz, Inspector 
Farzand Ali ofthe O. I.D. and 8..Ram — 
Singh District Excise Inspector, Karim 
denied his liability under s, 110, Orimi- 
nal Procedure Code and produced eight 
witnesses to clear his character, The notice 
was made absolute by the Oity Magistrate 
on May v5, 1934, in default he sentenced 
Karim to three years’ rigorous imprison- 
ment. We may note that this latter order 
is notcorrect, according tothe provisions of 
s. 123 (2), Criminal Procedure Jode, ; 
“The case should have been submitted to 
the Sessions Judge if the security were 
not furnished and it became necessary to 
send the manto jail. An appeal to the. 
District Magistrate failed and he comes’ 
up on revision to this Court. In his judg- 
as 
referred to the existence of 
headed by Mian Muhammad and Karim“ 
and stated that action had been taken 
against Mian Muhammad also. He placed: 
‘a copy of his judgment in the case against 
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Mian Muhammad on this record, He 
alluded’ to the evidence of the District 
Excise Inspector that both Karim ‘and 
Mian Muhammad were rival drug . smug- 
glers. He adverted to the confidential 
list, which the Excise Department had 
prepared. He did not bring it on the 
record, because it was secret but he laid 
it down that he knew thatthe name of 
Karim appeared on this document. He 
stated that Ghulam Haidar, a defence 
witness of Karim who gave him good 
character, was the informer at whose ins- 
tance Karim had been brought on the list. 
This information he: had personally 
gathered from excise files which also were 
not brought on the judicial record. He 
used this information to reject D. W. 
Ghulam Haidar’s testimony that Karim 
was nota smuggler. Ouriously enough, 
Mian Muhammad was one of the defence 
witnesses who cleared Karim and the 
learned trial Magistrate rejected his evi- 
dence on the ground that Mian Mubammad 
and Karim both wanted to keep up their 
rival trade, 

He then referred to the statements of 
Fagir Muhammad and Ghulam Nabbi, who 
were examined inthe case against Mian 
Muhammad but who did not appear in the 
case against Karim. He said that they 
were not prepared to give evidence against 
Karim, but he used their evidence in the 
other case to the effect that Mian Muhammad 
and Karim were concerned in drug traffic. 
Eventually he dwelt on a fight between 
bad characters in 1933 in which men be- 
longing to the rival gangs were involved 
-and punished of which the details had been 
given in the judgment in Mian Muhammad 's 
case. As regards the history of Karim, he 
reproduced the statement of S. I; Abdul 
Aziz to the effect that he was bound over 
on-January 14, 1931, under s. 110, Criminal 
Procedure Code. He had furnished security 
in Rs..5,000 for one year. The Magistrate 
-also referred to his activities before 1931 
amongst which the only fact noticeable is 
that he was convicted under s, 290, Indian 
Pens] Code (nuisance) on September 
-3, 1926, and fined Rs. 5. The other reference 
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Bakhsh. We have to see whether the 
evidence adverted to isenoughto support 
the order passed by the trial Court and 
confirmed by the Appellate Court. It is 
urged by the learned. Counsel that the 
mere fact that the accused is suspected of 
trafficking in drugs doesnot make him liable 
for proceeding under s. 110, Criminal 
Procedure Code. It is necessary that it 
should be proved that he has committed 
offences which are likely to cause breach 
of the peace as laid down in cl. (e), or that 
he is a, dangerous character as required 
by cl. (f) 8.110, Criminal Procedure Code. 
As regards the statements of Police Officials 
who are the only witnesses in the case 
J, R. 8 (a judgment of Mr. Buhnury) was 
cited and it was urged that the statements 
of Policemen should be absolutely eschewed. 
In the circumstances it was argued that 
there wasno evidence against Karim and 
that the order making the notice absolute 
should be quashed. 

We may clear the ground by agreeing 
with the Counsel for the petitioner that the 
allegation that a person is a smuggler 
does not by itself necessarily lead to the 
conclusion thathe is one of the individuals 
contemplated by cls. (e) and (f), ‘s. 110, 
Criminal Procedura Code. The activities 
which point toa tendency to cause breach 
of the peace or to violence of character in 
the personconcerned must in addition be 
definitely proved according to the law of 
evidence before a person can be asked to 
furnish security for good behaviour under 
that portion of the section, We are not, inclin- 
ed to agree_with the general proposition 
deduced by the Counsel from No. 8 J. R., 
to wit, that the evidence of Police Offivials 
alone is not sufficient to justify an order 
requiring the accused to furnish security 
fcr his good behaviour. That case has its 
own special features. The Police Officials 
consisted of a Head Constable and a Foot 
Constable who stated that the accused’ was 
known to be a notorious bad character and 
robber and that his house had been sear- 
ched several ‘times in connection with 
robberies. The learned Judge ‘found it 
insufficient to form the basis of an .order 
under s. 110, Criminal Procedure Code. A 
perusal of the text, clearly shows that the 
judgment related to the particular facts of 
that case and has not laid down as a.uni- 
versal rule that Police Officials shall -not 
on any account beeligible as witnesses in 
cases of this nature orthat facts which are 
admissible in evidence, could not be proved 


by them in the proceedings, It is difficult to 
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lay down the quantum and quality of the 
evidence required for binding cver a 
particular individual unders. 110. Every 
ease has to be decided onits own merits. 
But we must lay down that a Police Officer 
isas good a witness as any other person, 
if he has proved facts which establish 
thatthe person concerned is acting in a 
manner likely to cause breach of the peace 
or is adangerous character. 

Now, inthe present case it is obvious 
that the accused was bound over in 1931 
and the only relevant circumstances which 
has been referred to in order to bind him 
over again is that in 1933 a Police Const- 
able was rudely treated by his brother 
when the former went to visit the shop of 
Karim. Beyond this there is nothing else 
toshow that Karim has shown any tendency 
to do acts which may disturb public tran- 
quility. We may observe that the reference 
to the confidential list of smugglers, the 
statement of Ghulam Haidar as an inform- 
er to the Excise Department, the state- 
ments of Faqir Muhammad and Ghulam 
Nabbi made in tbe case against Mian 
Muhammad and the suspicion that -other 
persons who were suspected in excise and 
other cases, were the followers of Karim 
must be overruled as irrelevant and cannot 
be used for founding the order under 
discussion. Inthe circumstances we hold 
that it has not been proved that after the 
year 1931 Karim had done anything to 
justify the conclusion that he has come 
within the purview of cls. (e) and (f), 
s. 110, Criminal Procedure Code. We, 
therefore, accept his petition and quash 
the order of the City Magistrate making 
the notice issued to him absolute. The 
notice is discharged. 


N. Petition accepted. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 1953 of 1933- 
March 28, 1935 
CoLDsTREAM AND Jar Lat, JJ. 
Pandit GANDA RAM AND OTHERS — 
DEFENDANTS— APPRLLANTS 
VETSUS $ 
Dr. NAND LAL—PLAINTIFF 
— RESPONDENT 
Hindu Law—Custom—Person asserting that he is 
governed by custom—Burden of proof that he is so 
governed—Custom (Punjab)—Succession—Brahmins of 
Lahore—Trade—Presumpjion that they are governed 
by Hindu Law—Burden of proof... ges 
‘-It lies‘ upow the’ perdon asserting that He is rtiled’ 
in regard to a particular matter by custom to 
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prove that he is so governed and not by personal 
law and further to prove what the, particular 
custom is, Mir Abdul Hosseion Khan v. Bibi Sona 
Dero (4), followed Mehtah-ud-Din.v. Abdullah (Ù, 
doubted and not followed, Lorandt iv. Nihal Devi 
(3), and Ilaki Bakhsh v. Rahim Bakhsh (2), referred 


0, b 

Where the parties are brahmins, resident of a 
town and occupied in trade, the presumption is that 
they follow Hindu Law and it is for them to prove 
definitely that they do not do so but follow a 
particular custom. : ie 
Brahmins of Lahore are governed by Hindu Law 
and not by custom in matters of succession. ` i 

F.C. A. from the decree of the Sab- 
ordinate Judge First Class, Lahore, dated 
November 6, 1933. 

Messrs. Badri Das; R. B. and Harbhajan 
Das, for the Appellants. 

Messrs. M. C. Mahajan 
Kishore, for the Respondent. 

Coldstream, J.—Ths property in 
dispute in this cage belonged to Kartar 
Bakhsh, a brahmin of Lahore whose 
family, it is said, migrated to Lahore 
from Fatehabad in Amritsar District somé 
seventy years ago. On Kartar Bakhshi’s 
death his ‘widow, Musammat Ved Kaur, 
succeeded to his property. Musammat 
Ved Kaur' died on February 26, 1931. 
Her property was claimed by the ‘plaint- 
iff, who is the grandson of Shiv Dayal, 
uncle of Kartar Bakhsh, but his’ claim 
was resisted by the descendants in thé 
fourth degree of Kishen Dayal, Shiv 
Dayal's brother. The plaintiff's case was 
that in accordance with Hindu Law he 
as a preferential heir excluded the 
descendants of Kishen Dayal. On May 
“24, 1931, Nand Lal instituted the suit 
from which this appeal arises against the 
descendants of Kishen Dayal for a déclara- 
tion in respect of part of the property 
and for possession in respect of another 
part. The suit was contested by the 
defendants on the ground that the parties 
followed a custom according to which 
collaterals succeeded according to their 
ancestral shares in conformity with the 
customary law of the province. ‘hey put 
forward in evidence a number of instances 
in support of this plea. The learned 
Subordinate Judge, First Class, Lahore, 
decided that they had failed to establish 
the special custom pleaded and he decreed 
the plaintifi's suit. Against this decision 
the defendants’ have appealed and ii is 
contended before us on their behalf that 
the evidence produced in the case was 


and Nawal 


amply sufficient to prove the custom 
alleged. v 4 EEN LAA E ~ 
It is not disputed “that” ‘if the-gpecial 


custom ig not proved the plaintiff is the 
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Yightful heir to the estate Kartar Bakhsh. 
The parties being brahmins, resident of 
a town and occupied in trade, the presump- 
tion is that they follow Hindu Law and 
it is for them to prove definitely that they 
do not do so but follow a particular 
custom, We have examined the instances 
on which the appellants’ Counsel has 
relied and we do not find in the evidence 
they afford any justification for reversing 
the decree of the Court below. 

Six of the instances relate to succession 
to agricultural land in Dasuya in Hoshiar- 
pur District. The evidence about these is 
oral. Only two ofthem relate to brahmins, 
the parties in the remaining four being 
Khairis. The case of brahmins of Hoshiar- 
pur is peculiar inasmuch as they are 
largely agriculturists and have actually 
been gazetted as an agricultural tribe. 
Thus these six instances are of no im- 
portance as evidence in support of a 
custom alleged to be applicable to Brahmins 
of Lahore. Of the other instances sought to 
be proved by oral evidence, the first is 
from Gujranwala. The parties were 
brahmins and the case was one of parti- 
tion of a house. There is no documentary 
evidence to prove the facts stated by the 
witness who admitted finally that he did 
not know anything about the custom of 
brahmins of Lahore. The second case is 
the only one relating to Lahore brahmins. 
According to the witness D. W. No. 6, the 
succession in that case was decided by 
a recent judicial decision. No copy of 
any judgment was, however, produced. 
The witness is the father-in-law of one 
of the defendants Khushal Chand. Brij 
Lal, D. W. No. 7, gives evidence about 
two instances in the village Neshta in 
Amritsar District. One, relating to his 
own family, was settled by litigation 
which went up to the High Court but 
no judgment was put in evidence. The 
second ‘relates to Khatris. This evidence 
has little bearing on the question of 
custom among brahmins of Lahore. 

In additicn to their oral evidence the 
defendants relied on two judicial decisions. 
The first is the judgment in Gopal Das 
v. Amar Nath (suit No. 176) decided by 
the . Junior Subordinate Judge at 
Gujranwala in 1919. The parties were 
Aroras of Wazirabad in Gujranwala 
District. The learned Subordinate Judge 
based his decision mainly upon certain 
remarks made by Lal Chand, J. in 
Mehtab-ud-Din v. Abdullah (1), which he 

(1) 140 P R 1908; 68 P W R 1907. 
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found sufficient to justify his placing the 
burden of proof on to the party alleging 
that he followed Hindu Law. The other 
judgment was by the Senior Subordinate 
Judge, Lahore, in Brij Lal v. Sahib Dial, 
decided on July 25, 1922. Here the 
parties were khatris and here also the judg- 
mentwas mainly based upon the remarks 
made in Mehtah-ud Din v. Abdullah (1). The 
principles enunciated in that judgment 
have not been followed in subsequent 
judgments of the Chief Court and this 
Court. Doubt of their correctness was 
raised in Ilahi Bakhsh v. Rahim Bakhsh 
(2), to which reference was made by my 
learned brother Jai Lal in Lorandi v. 
Nihal Devi (3). It is now settled by the 
ruling of the Privy Council in Mir Abdul 
Hossein Khan v. Bibi Sona Dero (4), that 
it lies upon the person asserting that he 
is ruled in regard toa particular matter 
by custom to prove that he is so governed 
and not by personal law and further to 
prove what the particular custom is. 

My conclusion is that the defendants 
were properly held to have failed to have 
established the custom they set up and 
I would accordingly dismiss the appeal 
with costs. 

Jai Lal, J —I agree. ete 

N. Appeal dismissed. 

(2) 14 Iod. Cas. 752; 113 P R 1912; 162 P W R 
1912 233 P L R 1912. 

(3) 95 Ind Cas. 701; 6 L 124; A I R 1925 Lah. 
403; 2 Lah. Cas. 140. 

(4) 43 Ind. Cas. 303; 45 O 450; 16 A L J 17; 4 
PL W 27: 34 M LJ 15; 2 0 W N 353, 23 M 
L T 117; 270 L J 240; 1 P LR 1918; 20 Bom. 
L R 528; 12S L R104; 45 I A 10(P. C.) 





BOMBAY HIGH COURT. 
Civil Appeal No. 58 of 1933 
November 15, 1934 
3 RANGNEKAR, J. 
MOTIBHAI JESINGBHAI PATEL— 
DEFENDANT —ÅPPELLANT 
versus 
RANCHHODBHAI SHAMBHUBHAI 
PATEL AND ANOTHER — PLAINTIFes— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 115, 151, 
0. XLI. r. 27—Interlocutory orders—Interference in 
revision—Wilful disregard or conscious violation of 
law—Material irregularity—Appellate Court holding 
rejection of evidence improper—Trial Court's decree 
reversed—Hvidence ordered to be admitted—Order, 
if appealable—Appeal,if can be treated as revision 
—Inherent power—Court travelling beyond provisions 
of the Code and acting under inherent power— 
Legality of, 
The real principle underlying s. 


115, Civil Pro- 
cedure Code, is that, where there is dis- 


a wilful 
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regard or conscious violation by a Judge of a rule 
of law or procedure, thecase is one of material 
irregularity. Where, holding that the rejection of 
certain evidence bythe trial Court is improper, the 
Appellate Court reverses the entire decree and 
directs evidence to be taken and the case decided, 
it acts with material irregularity and the order will 
be set aside by the High Oourt in revision. The 
order made by the Appellate Court is not appeal- 
able even if the order is treated as one under 
O. XLI, r. 27, Civil Procedure Code, but the appeal 
can be treated as an application in revision. 


Dictum.—When the Civil Procedure Oode has pro- 
vided a clear rule, the Court cannot ignore that rule 
and proceed to act in the exercise of its inherent juris- 
diction. Ttis high time that the Courts realized that 
they should not, as far as possible, travel beyond the 
provisions of the Code and make an order, to 
aupport which the so-called inherent jurisdiction 
of the Court has to be brought in, 


O. A, from an order passed by the District 
Judge, Kaira, in Appeal No. 1° of 1932. 

Mr. U. L. Shah, for the Applicant. 

Messrs. G. N. Thakor and C. K. Shah, 
for the Opponents. 


Judgment.—This appeal arises out of 
a suit brought by the respondents for a dec- 
laration that they were entitled to cultivate 
the two suit fields on payment of assess- 
ment and local fund cess only,, on the 
ground that they were permanent tenants 
of the appellant. The trial Court held that 
the respondents had failed to establish that 
they were liable to pay only the assessment 
and local fund cess, and were not entitled 
to the declaration sought for, and dismissed 
thesuit. The respondents appealed against 
that order, 

In appeal, the learned Judge thought 
that certain evidence, which was tendered 
on behalf of the plaintiffs, was wrongly 
excluded by the trial Court; similarly, 
certain questions, which were put to a 
witness on behalf of the plaintiffs, were 
wrongly disallowed by the trial Court. The 
learned Judge thereupon came to the con- 
clusion that the exclusion of that evidence 
had prejudiced the appellants ‘before him, 
set aside the decree made by the trial 
Court, and sent down the case with a direc- 
tion that the plaintifs should be allowed 
to put in such evidence, as they liked, on 
the particular point to be presently men- 
tioned, and that the suit should be decided 
after consideration of that evidence, and 
rebutting evidence, if any, together with the 
other evidence which was already on record. 
The defendant now appeals against that 
order, 

Mr. Thakor, on behalf of the respondenis, 
has raised a preliminary objection, that 
no second appeal lies from the order made 
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by the ‘Appellate Court. He says that the 
order was made, not under O. XLI, r. 27, 
Civil Procedure Code, but under the inher- 
ent jurisdiction of the Court, and that no 
appeal lies. He further says that, even if 
the order is ‘treated as one made under 
O. XLI, r. 27, Civil Procedure Code, there 
is no second appeal. The learned Advo- 
cate on behalf of the appellant concedes 
that, even if the order is treated as one 
made under O. XLI, r. 27 of the Code, no 
second appeal lies; but he applies that the 
appeal should be converted into an appli- 
cation in revision. In my view, on the’ 
merits and the circumstances of the case, 
this is a proper case in which I should 
allow the appeal to-be converted into a. 
revisional application; and, accordingly, 
I direct that it should be treated as a 
revisional application. 

The point in dispute was short. The 
plaintiffs, claiming to be permanent ten- 
ants of the defendant, stated in their plaint 
that they were liable to pay the assessment 
and local fund cess only to the defendant, 
and that the defendant was not entitled to 
receive any further amount from them. 
They further pleaded that the defendant, 
on no occasion, had received anything more 
than the assessment and local fund cess. 
Then they stated that, although they had 
been paying the assessent and local fund 
cess, the defendant brought a suit in the, 
Small Cause Court claiming more than the 
assessment and local fund cess and obtain- 
ed a decree. The plaintiffs presented an 
application in revision to this Court. The 
said application was rejected, reserving to. 
the plaintiffs a right to bring a separate 
suit for the purpose of ascertaining what. 
was their liability and what rent was pay- 
able by them. Accordingly, the present 
suit was instituted. 

It is clear from the judgment ofthe Ap- 
pellate Court that the plaintiffs contended 
in appeal that their case that they were, 
customary tenants and that there was a. 
custom under which they as customary ten- 
ants were not liable to pay anything more 
than the assessment and local fund cess. 
This case was never made out in the plaint, 
nor was any issue raised about it. During 
the trial of the suit, the plaintiffs attempt- 
ed to prove certain receipts passed by one 
Ranchod Mathur to one Chaturbhai Dhar- 
madas for the purpose of showing that the 
latter also was a tenant of the appellant 
and was paying only assessment and local: 
fund cess. They also tendered a judgment 
in a case with the object of showing that 
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anothéf tenant- of the appellant was also 
paying. Only ‘assessment and local fund 
cess.. In effect,’ the evidence, which they 
attempted to lead, was for the purpose of 
proving that there was. no. usage in this 
particular locality which enabled a land- 
lord’ to claim from his permanheént'tenants, 
anything more than the assessment and 
local fund cess, and. for the purpose of 
proving that the landlord had not enhanced 
the, rent. . This evidence. was excluded by 
thé trial “Judge,” The learned District 
Judge, in., appeal, thought -that the evi~ 
dence was felevant. This is whathe ob- 
served: 5 : f 
“In my opinion, it is of great importance to decide 
whether other ‘tenants of the class and character of 
the plaintiffs -in the same locality used to pay only 
the assessment -and the local fund cess to the Nar- 
vadars or something more.” , 


And, on this ground, he interfered with 
the‘decreé made by, the trial Court dismiss- 
ing ‘the süit. The questions, which ‘the 
trial Court disallowed and which the Appel- 
late Court thought were relevant, were put 
in order, 4s the Appellate Court obseved : 
“to elicit information whether other permanent 
tenants had “succeeded in their dispute with the 


Narvadars to pay‘only the assessment or something 
more,” 


This, then, being the evidence, which was 
excluded by the trial Oourt, the question 
was, whether that evidence was relevant. 
It was open tothe learned District Judge 
to hold:that the evidence was relevant. 
Thén, the only question, which would re- 
main, would be: what procedure he should 
have followed. In my view, the only 
course, apart from the inherent jurisdiction 
which every Court has, open to him was to 
turn to O. XLI, r. 27, Civil Procedure Code 
That rule provides that: 

“Jf: ‘ . " 

(a) the Court from whose decree the appeal i = 
ferred has refused to admit evidence which ought to 
have been admitted, or (b) the Appellate Court re- 
quires any document to be produced or any witness 
to be examined to enable it to pronounce judgment 
or for any other substantial cause, the Appellate 
Court may allow such evidence or document to be 
produced, or witness to be examined.” 
ee O. XLI, of. the Code provides 
that: `. . : 

“Wherever additional evidence is allowed to be 
produced, the Appellate Court may either take such 
evidence, or direct.the Oourt from whose decree the 
appeal is preferred, or any other subordinate Court 
to take such evidence and tosend it when taken to 
the Appellate Court,” 

Rule 29 then proceeds to provide that : 
¢“Where additional evidence is directed or allowed 
to be. taken, the Appellate Court shall specify the 
points to which the evidence is to be confined, and 
record où, its proceedings the points so specified.” 

It is^ clear,” from” thésé’ provisions, that 
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there was no jurisdiction in, the Court to 
make the order which it has made: Hav- 
ing held that the evidence was relevant, 
he, in the first place, did not specify clear- 
ly, as he should have, what the-points were, 
to which the evidence should be confined. 
Apart from that however he had “no jù- 
risdiction-to set aside the decree made by 
the Subordinate Judge, The question then 
is whether this crder can be supported as 
öne which was made under the inherent 
jurisdiction ‘of the Court.’ Mr. Thakor. 
relies upon Abdul Karim Abu Ahmed Khan 
v. Allahabad Bank, Ltd (1), and, if I may 
say ‘so, respectfully agree with the deci- 
sion in that ‘case... One of the points decs 
ided in that case was, that 
“inherent jurisdiction must be exercised with care, 
subject to general legal principles and to the con- 
dition that the matter is not one with which the 
legislature has so specifically dealt as to preclude the 
exercise of inherent power.” > > . 
When therefore the Civil Procedure Code 
has provided a clear rule, [am unable to 
see how the Appellate Court could ignore, 
that rule and proceed tc act in the exercise 
of its inherent jurisdiction. It seems to 
me that the provisions of O. XLI, r. 27 of 
the Code were either not drawn to the 
attention of the learned District Judge; 
or, if they were, they seem to have been 
ignored by him. The question which now 
arises, is: whether I should interfere, in 
the exercise of the revisional jurisdiction 
of this Court, with the order which the 
learned District Judge has made. The 
learned Counsel has referred me to several 
cases of this Court as well as of the other. 
High Courts. Itis argued by him firstly, 
that this Court will not act in the exercise 
of its revisional jurisdiction when the order 
complained of was an interlocutory order; 
and, secondly, that, even supposing the 
order was wrong, it cannot be said that 
it falls within, sub-c]. (e), s. 115, Oivil Pro- 
cedure Code. As to the first point, I find 
some difficulty in agreeing with the ċon- 
tention that-the order was an interlocutory 
order. Assuming that the order made by 
the Appellate Court was interlocutory, what 
is the position? To give the High Court 
jurisdiction to revise an interlocutory order, 
it is clear on the authorities that, amongst 
other things, it must be a “case decided” 
within the meaning of s. 115, Now, inter- 
locutory orders are of two kinds, namely: 
A. Those from which an appeal lies 
under s. 104 (1). These are orders made by 
the Court of first instance. B. Those from 
(1) 41 Ind.. Gas..598;.A I R1917 Oal. 44; 44 O 929; 
21 O WN 877; 260 LJ 49 (F B) 
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which no appeal lies. These may be: (a) 
Orders made by the Court of first instance 
from which no appeal is allowed under 
s. 101 (1): or (b) orders passed in first ap- 
peal from which no second appeal lies 
having regard to the provisions of s. 104 (2). 

As regards the first class of interlocutory 
orders, undoubtedly, the High Court has 
no jurisdiction to revise them as they are 
appealable orders, As regards the second, 
there seems to be a conflict of decisions as 
to the exact meaning of the word or expres- 
sion “case,” One view which is taken is, 
that “case” would include a part of the 
case. According to that view, it is clear 
that the High Court can interfere in revi- 
sion with such orders, though, as a matter 
of practice, the High Court is dot bound 
to- interfere, and very rarely interferes, 
with such orders. This latter view is ac- 
cepted by the Calcutta, Madras, Patna and 
Rangoon High Courts. Our own High 
Court took the same view so far back as 
1883 in Shiva Nathaji v, Joma Kashinath 
(2). Speaking for myself, Í think that view 
is correct.. The next question is, whether 
the Appellate Court has acted with material 
irregularity. The real principle underly- 
ing s., 112, which the Privy Council has 
laid down, seems io me to be that, where 
there. is a wilful disregard or conscious 
violation by a Judge ofa rule of law or 
procedure, the case is one of material ir- 
regularity. 

la this case, as I have pointed out, noth- 
ing can be clearer than the provisions of 
O. XLI to which I have referred. Itis dif- 
ficult to see on what principle or under what 
procedure the Jearned District Judge pro- 
ceeded when he set aside the entire decree 
of the -trial Court, even though he thought 
thatthe refusal to admit evidence by the 
trial Court was improper. Recently I have 
noticed a tendency on the part of the sub- 
ordinate Conrts toignore tha provision of 
O. XLI, and to set aside the whole decree 
of the trial Court. In my opinion, it is 
high time thet the Courts realized that 
they should not, as far as possible, travel 
beyond the provisions of the Code and 
make an order, to support which the so-call- 
ed inherent jurisdiction of the Court has 
to be brought in. I hold that, in the 
circumstances of this’ case, the learned 
District Judge acted with material irregula- 
tity, and therefore the order made by 
him must be set aside, Apart from this, 
it has been argued by the learned Advo- 
cate on behalf of. the appellant, . that this 

(2) 7 B 341 (F B). 
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was not an interlocutory. order. In view 
of the conclusion to which I have come, it 
is not necessary for me to express an opin- 
ion on that point; but I am not prepared 
to say that there is no force in that conten- 
tion, because the whole decree of the’ triat 
Court was set aside, and, ‘for purposes of 
that appeal], the appeal was disposed of. 
Any further appeal from the original Court 
after remand would be a separate proceed- 
ing. In this view, itis difficult -to see how 
the order complained of can be said to be 
an interlocutory order., The application 
therefore will be allowed, and the order 
set aside. The case will, therefore, be re- 
manded to the lowér ‘Appellate Oourt for 
trial on the merits of the case. Costs will 
be cosisin the appeal before the District 
Judge. ; | 
N. Application allowed. 





RANGOON HIGH COURT 
Civil Miscellaneous Application No, 12 
. m of 1934 
February 13, 1935 
Paar, O. J. AND BAU, J. 
MA AHMA— APPLICANT 
versus È 


MA KHIN THAN~—Oppostre PARTE 

Civil Procedure Code (Act V of 1908), O, XXIII, 
r. 3—Power of Advocates to compromise on behalf 
of clients—Limitation—Court finding that there was 
misunderstanding between party and Counsel— 
Compromise, if will be given effect to—Legal prac- 
titioner, 

The Advocates ofthe High Court have ostensible 
authority to compromisea suit But in cases 
whare they have taken express instructions from 
their clients, and there is some misunderstanding 
as to whether the client appreciated that she had 
consented toa compromise in the same sensein 
which it was understood by the Advocate, it is 
open to the Court to refuse its assistance for the 
purpose of implementing the compromise ‘if in 
its discretion it thinks it isright and proper to 
doso. Sourendra Nath v.  Tarubala Dasi (D, 
Askaran Chouthmal v, E. I. Ry. Co (2), and Neale 
v. Gordon Lennox (3), referred to. 

Where there is reason to suppose tbat there 
was some misunderstanding betweena party and 
that party's Advocate, the Advocate being under 
the impression that the party was expressly 
assenting toa compromise on certain terms while 
the party did not appreciate that she was 
consenting to a compromise in tha same _ sense, 
it is open to the.Court to refuse to give, effect 
to the. compromise. 

Mr. Ba Han, for the Applicant. 

Mr. Tha Kin, for the Opposite Party, 

Page, C.J.—This is an application for “ 
an order compromising an: appeal to His 
Majesty in Council .upon certain terms 
which have been signed by the learned 
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Advocates for the parties. It is dated 
January 30, 1935. On January, 31, the 
respondent wrote to Mr. Moore, her 


Advocate, the following letter through her 
son : 

“121, 43rd Street, Rangoon, 3l January 1955. 
Dear Mr. Moore,—Being instructed by my 
mother I wrote this letter to you. She told me 
that she could not consent to the figures which 
you have shown her yesterday. She said that 
she could only consent if she gets Rs 11,000 
(Rupees eleven thousand only}in cash. She told 
me to request you not to put up any ap- 
plication to the Court without her consent.” 

Now, it cannot be doubted that the learn- 
ed Advocates of this Court have ostensible 
authority to compromise a suit: Sourendra 
Nath v. Tarubala Dasi(1) and Askaran 
Choutmal v. B. I. Ry. Co. (2). But in cases 
where they have taken express. instruc- 
tions from their clients, and there is some 
misunderstanding as to whether the client 
appreciated that she had consented to a 
compromise in the same sense in which it 
was understood by the learned Advocate, 
it is open to the Court to refuse its assist- 
ance forthe purpose of implementing the 
compromise if in its discretion it thinks it 
is right and proper to do so: Neale v. Gordon 
Lennox (8). The respondent to the appeal, 
who had instructed Mr. Moore to appear 
for throughout this litigation, stated that 
she did not understand English, that on 
January 30. at aninterview with Mr. Moore 
he spoke in English and she spoke in 
Burmese, his words being interpreted by 
her son. There is no doubt, as Mr. Moore 
stated, that there was an Anglo-Indian 
present called Mr. Drew; but I do not 
understand that he interpreted what Mr. 
Moore said to the respondent or what the 
respondent said to Mr. Moore. I have not 
the silghtest donbt that Mr. Moore under- 
stood that thislady was consenting finally 
to a compromise in the terms that he 
related to the appellant’s Advocate, Dr. Ba 
Han. Iam also satisfied that Mr. Mocre 
not only acted with propriety, but in a 
manner which he had reason to believe was 
in the best interest of his client. When 
the Court, however, is asked to implement 
a compromise entered into in circumstances 
such as those obtaining in the present case 
and there ig reason to suppose that there 

(i) 123 Ind. Cas. 545, AT R 1930P 0 158, 57 I 
A 133; 57 ©1311; Ind, Rul. (1930) P O 177; (1920) 
A L J 489; 32 Bom. L R645; 51 CL J 309; 58 


ML J 551,310. WN 453; 11 PL T461; 31 LW 
803 (P 0). f : 
(2) 88 Ind. Oas. 413; ALR 1925 Oal. 696; 52 O 


386; 29 O W N 566. 
(3) (1902) A O 465; 71 L J KB 939; 18T- LR 
791; 66J P 757; 51 W R 140; 87 L T 341. 
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was some misunderstanding between a 
party and that party’s Advocate, the learned 
Advocate being under the impression that 
{he party was expressly assenting to a 
compromise on certain terms while the 
party did not appreciate that she was con- 
senting to a compromise in the same 
sense it is opento the Court to refuse to 
give effect to the compromise. 

Having regard to the fact- that on the 
next day the respondent wrote to her 
Advocate that she could not consent to the 
figures which had been shown to heron 
the previous day, and would only consent 
to settle the case if she received Rs. 11,000 
the fact that while Mr. Moore spoke in 
English she spoke in Burmese, and the 
further fact that she did not understand 
English, in my opinion this is a casein 
which.the Court ought not to compel her 
to abide by the settlement which was effect- 
ed with the opposite party by her learned 
Advocate. In these circumstances the ap- 
plication is dismissed. We make no order 
as to costs, . l 

Ba U, J.—I agree. 

N. Application dismissed, 





' NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Miscellaneous Judicial Case No. 13-B 
of 1934 
October 31, 1934 
STAPLES, A. J.C. 

Musammat HIRABAI—APPLIOANT 
VETSUS 
MANGALCHAND AND ofHERS— 
Non-APeLicants 

Contempt of Court—Nagpur Judicial Commis- 
sioner's Court has no power to punish contempt 
of Courts subordinate to 2t—Quaere—Whether the 
Judicial Commissioner's Court has power to punish 
for contempt of its own proceedings committed 
out of Court. 

The Nagpur Judicial Commissioner's Court is 
nota Oourt of Record and has no power either 
by Statute or otherwise, to punish contempt of 
Courts subordinate to it either civil or erimi- 
nal. 

[Vase-law discussed | 
Quaere.—Whather the Judicial Commissioner's Court 
has power to punish for contempt of its own pro- 
ceedings committed out of Court ? | 

Application for taking action under s. 2 
of the Contempt of Courts Act (No. XI of 
1923), against the non-applicants, reference 
to suit—Oivil Suit No. 9 of 1933, fixed for 
March 5, 1934, before Additional District 
Judge, Amraoti. 

Mr. T. L. Sheode, for the Applicant, 
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Messrs. T. J.Kedar and R. G. Rau, for 
the Non-A pplicants. 

Order.—This is an application against 
certain persons for contempt of Court. It 
is alleged by the Applicant Musammat 
Hirabai that the non-applicants have ap- 
plied for probate of a will executed by her 
deceased brother Maniksa bequeathing all 
his property to a temple at Muktagiri. 
The applicant has challenged the will 
inthe probate proceedings, but during 
the pendency of the proceedings, the non- 
applicants called a meeting of the Jain 
community on November 2, 1933, at which 
a resolution was passed thatthe will was 
genuine and valid. It is alleged that 
such action onthe part of the mnon-ap- 
plicants was clearly a contempt of Court, 
and it was prayed that action be taken 
against them. 

Tt is not seriously contended by the 
learned Counsel for the non-applicants that 
the action of his client did not amount to 
a contempt. He, however, put forward an 
objection relating to proceedings “in the 
Subordinate Court, namely, the Court of 
the Additional District Judge, Amraoti, 
that there was no jurisdiction in the Judi- 
cial Commissioner's Court to punish for 
a contempt committed with regard to a 
Court inferior to it. It was even contend- 
ed thatthe Judicial Commissioner’s Court 
had no power to punish fora contempt 
committed out of Court, even with regard 
to its own proceedings. 

The matter is one of some difficulty, 
with regard to High Courts established by 
Letters Patent or Chief Courts it has been 
settled by Act XII of 1926; but no mention 
in that Act is made of Courts, other than 
High Courts, established by Letters Patent 
or Chief Courts, which yet exercise the 
function of High Courts both in civil and 
criminal matters and which are High 
Courts within the definition of s.3 (24) 
of the General Clauses Act X of 1897, 
with reference to civil proceedings, and 
are High Courts under s. 4 (j) of the 
Criminal Procedure Code. 

Before the passing of the Act of 1926 
two propositions were established by 
authority, one that High Courts, at any 
rate, those established by Charter had 
power to punish for a contempt whether 
committed inthe presence of the Court or 
outside the Court, and the other that in- 
ferior Courts were not the Courts of Record 
and had no power to punish for contempt. 
The first proposition has been clearly laid 
down inthe decision of their Lordships of 
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the Privy Council in Surendra Nath Baner- 
jee v. Chief Justice and Judges of the 
High Court (1) whereit has been held that 
the High Courts inthe Indian Presidencies 
are superior Courtsof Record. The second 
proposition has been laid down in Kochappa 
v. Sachi Devi (2) where it was held thata 
District Court is not a Court of Record, 
and, as such, has no inherent power to 
commit for contempt, with regard to the 
further proposition, namely, whether the 
High Courts in India had power to commit 
for contempt committed with reference to 
proceedings in inferior Courts, there was 
some difference of opinion as stated in the 
preamble to Act XII of 1926. In In re 
Abdul Hasan Jauhar (3) it was held by a 
Full Bench following the decision in 
In the matter of K. Venkata Rao (4) and 
In re Mohandas Karamchand Gandhi (5) 
that High Courts bad such power. On 
the other hand in Legal Remembrancer 
v. Motilal Ghose (6) it was held by a 
Special Bench of the Calcutta High Court 
thatthe High Court had no power to 
commit for contempt of an inferior 
criminal Court. This case has been dis- 
tinguished by Sulaiman, J,, at page 724* 
of the Allahabad case cited above on the 
ground that the decision related only to 
contempts of inferior criminal Courts and 
the otservations of the other learned 
Judges affecting contempt of inferior civil 
Courts were mere obiter dicta, as the point 
did not properly arise for consideration. 
lt was also pointed out atthe same page 
that the remarks of Shah, J, in Emperor 
v. Balkrishna Govind Kulkarni (7) related 
only tocontempts of inferior criminal 
Courts. [nthe same case Sir Norman 
Macleod, O. J., has held that the High 
Court had powers of punishing contempt 
of even inferior criminel Courts. It would 
be seen, therefore, that the Allahabad, 
Bombay and Madras High Couris held that 
the High Courts had powers of punishing 
contempts of Courts subordinate to them 
and a contrary view was taken only by 
the Caleutta High Court. 

(1) 10 O 109; 101 A 171; 4 Sar. 474 (P O.) 

(2) 26 M 494. 

(3) 97 Ind. Oas. 108; 48 A 71];A ER 1926 All 
623; 24 ALJ 819. 

(4) 12 Ind Cas. 293; 21 M L J 832, 12 Cr. L J 
525; lOMLT 209. 

15) 58 Ind. Cas 915; A I R 1920 Bom. 175; 21 Or, 
LJ. 835;22 Bom. LR 368. 

(6) 20 Ind. Cas 81: 41 O 173; A IR 1914 Cal. 69; 
14Gr.L J 321; 170 WN 1253; 180 L J 45% 


(7) 65 Ind. Cas. 753; 46 B 592; A I R 1922 Bod. 52; 
13 Cr, L J 177; 24 Bom. LR 16. 


*Page of 48 A.—[Hd.] 
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Apart from’ the“Act of 1926, by which, 
as stated above; the matter has been 
Jaid at rest with regard to the 
Chartered High Courls and Chief Courts, 
there would’ seem to be no real diff- 
culty in the matter as regards such 
Gourts, because asheld in Surendra Nath 
-Banerjee v. Chief Justice and Judges of 
High Court (1) such Courts are superior 
Courts of Record, and as such, have full 
power to punish for a contempt. From 
this it would seem to follow logically 
that they had also power to punish con- 
tempts of inferior Oourts according to 
the ‘decision in Rex v. Devies(8) and Rex 
v. Parke (9), which is considered at length 
by Sir Norman Macleod, C. J. in Emperor 
v, Balkrishna Govind Kulkarni (7). The 
question, then, that remains to be ‘deter- 
mined now is whether the Judicial Com- 
missioner’s Court can be considered a 
superior Court of Record or not. The 
Judicial. Commissioner's Court is not men- 
tioned inthe Act of 1926 andhas been 
given no power under that Act and it 
can have power to punish for contempt only 
under its inherent powers, if any, as a 
superior Court of Record. i 

The question is notfree from difficulty 
but I am of opinion that the Judicial 
Commissioner's Court isnot a Court of 
Record. In England Courts of Record 
may be either so constituted by Statute 
or by implication of a Statute or are 
Courts of Record at Common Law. 
would refer to Halsbury's Laws of Eng- 
land, Volume VIII, page 527 para. 1169. 

In India High Courts have been held to 
be Gourts of Record on the ground that 
that part of the Common Law _ of England 
was introduced into the Presidency towns 
when the late Supreme Courts were respec- 
tively established by the Charters of 
Justice; Surendra Nath Banerjee v. Chief 
Justiceand Judges of the High Court <i). 
The Judicial Commissioner's Court, how- 
ever, although it is the highest Court of 
Judicature in the Provinces and has 
General Superintendence over | other 
Subordinate Oourts inthe Province, can- 
not be held, inmy opinion, to derive 
its authority from the Court of King’s 
Bench nor‘has it been ' established by 
Royal Charter. Further the history of the 
Court would go to show thatit . cannot 
be considered a Court of Record. Origin- 


(a) 5908) 1 K B32;75 LJ KB 104; 2T LR 
97: 54 W R 107.93 L T 772. 

(9) 11903) 2 K B 432572 LJKB 832;. 52 WR 
215: 67 J P421; 89L T43% 7 > 
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ally the Court consistéd of one Judge, 
namely, the Judicial Commissioner. The 
jurisdiction of the Judicial Commissioner 
was defined by s. 14 of Act XIV of 1869. 
The Court still remained a Court of one 
Judge under Act XVI of 1885. 
By Act XIX of 1896 the temporary ap- 
pointment of an Additional Judicial Com- 
missioner was sanctioned and by Act II 
of 1904 it was enacted that the Court of 
Judicial Commissioner shall consist of 
three, or with the sanclion of the Covernor- 
General in Council, more Judges, The 
constitution of the Judicial Commissioner's 
Court has not been altered by the present 
Courts Act I of 1917 and there would seem 
to be no ground for holding that the 
Court has any pcwer under the Common 
Law of punishing for contempt. As already 
stated above no such power has been 
conferred by Act XII of 1926, 

I would hold, therefore, that the Judicial 
Commissioner’s Court has no power to 
punish for contempt of inferior Courts 
either civil or criminal. The question of 
the power of the Judicial Commissioner’s 
Court to punish for contempt of its own 
proceedings committed ont of Court does 
not fall to be decided in this cage and 
need not be considered, For the purpose 
of this case it is sufficient to hold as 
above, that the Judicial Oommissioner’s 
Court is not a Court of Record and has 
no power either by Statute or otherwise to 
punish contempt of Courts subordinate to 
ib, 

I, therefore, dismissthe application with 
eosts. I fix Pleader’s fees at Rs. 25. 

N. Application dismissed. 





LAHORE HIGH COURT 
Full Bench 
Letters Patent Appeal No. 20 of 19382 
March 7, 1935 
Youre, C. J., ADDISON AND 
ABDUL RASHID, JJ. 
JOG DHIAN-—JUDGMENT-DEBTOR 
— APPELLANT 
o VETSUS 
HUSSAIN AND ANOTHER— JUDGMENT- 
DEBTORS — RESPON DENTS 
Limitation Act UX of 190%), s. 12—Rules under 
Letters Patent, if amountto special or local law— 
Letiers Patent Appeal—Time requisite for obtatn- 
ing copy of judgment—Whether can be excluded— 
Practice—Appeal under Letters Patent—Memo- 
randum of appeal, if can be put in at any time 
if certificate is not necessary. 
The _rules, under the Lettere Patent do not 
amountto a special or local law. It follows that 
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‘the time requisite for obtaining a copy of the 
Judgment appealed from, which need not be filed 
with the memorandum of appeal, cannot be exclud- 
ed, Mukund Mahto v. Niranjan Chakravarty (3), 
Abdul Ganny v. I, M. Russell 74) relied on. 

A memorandum of- appeal cannot be put in at 
any timein cases where an order appealed from 
does not require a certificate of the Judge, who 
made the order, 

L. P. A. from an order of Jai Lal, J., 
dated February 16, 1932. 

Order of Reference to a Fuil Bench 

In this Letters Patent appeal there is a 
preliminary point for decision, that is, 
whether the time taken for obtaining a 
copy of the judgment appealed from shall 
be excluded for the purpose of limitation. 
The matter mnece:sitates a consideration 
of s. 29, Limitation Act, and the pre- 
vious decisions of this Court in Dial Singh 
v. Budha Singh (1) and Fatteh Mahomed v. 
Chothu Ram (2), As this is a matter of 
importance which will affect a large number 
of cases, we consider that this case should 
be put up before the Chief Justice 
for the formation of a Full Bench 
to hear and decide it at an early date 
in February next. < 

Mr. Badri Das, for the Appellant. 

Mr. L. M. Datta, for the Respondente. 

' Opinion 

Young, C. J.—The question referred to 
the Full Bench is whether the time taken 
for obtaining a copy of the judgment ap- 
pealed from shall be excluded for the 
purpose of limitation in the case of a 
Letters Patent Appeal. 

= Chap. LA, 7.4, Vol. 5 of the Rules and 
Orders of the High Court, lays down that 
a Letters Patent Appeal must be presented 
within 30 days from’ the date ‘of the judg- 
ment appealed from, unless the admitting 
Bench in its discretion, for good cause 
shown, grants further time for the pre- 
sentation. Such memorandum of appeal 
need not be accompanied by a-copy of 
the decree, order or judgment appealed 
from, but must contain a declaration to 
the effect that the Judge who passed the 
judgment has certified that the case is a fit 
one for appeal. The time spent in obtain- 
ing the certificate from the Judge (includ- 
ing the date of application and the date 
on which the Judge passed the order) shall 
be excluded in computing the period of 
limitation. f 

This question has already been before 
a Division Bench of this Court which held: 


(1) 61 Ind. Cas. 327; A I R1921 Lah. f4; 2 L127; 
BLL J 415, 
2 60 Ind, Cas. 737; AIR 1921 Lah, 237; 3L L 
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vide, Dial Singh v. Eudha Singh (1), that 
the Letters Patent together with therules 
framed thereunder as to limitation for 
filing appeals were a complete Code in 
themselves and, therefore, the general 
provisions of the Limitation Act, including 
8., 4, did not apply to appeals tiled under 
s. 10, Letters Patent. It is contended 
however that since the amendment of 
s, 29, Limitation Act, both ss. 4 and 12 
are now applicable in the case of a Let- 
ters Patent appeal, If s. 12is applicable, 
the time requisite for getting a copy of the 
judgment of the Single Judge would 
have to be excluded in spite of the- fact 
that in r. 4, Chap, I-A, Vol. 5 of the Rules 
and Orders, it is laid down that the mem- 
orandum of appeal need vot be ac- 
companied by a copy of the decree or 
order appealed from. 

. The argument was that the Letters 
Patent and the rules framed thereunder 
must be held tobe a special or local law, 
If this is so, then the amended s. 29, 
Limitation Act, would apply and under 
s. 12 the time requisite for getting a copy of 
the judgment must be excluded. From the 
notes in the Madras Law Journal, Vol. 44, 
at p. 15, it would appear that a Division 
Bench of the Madras High Court has 
taken the view that s. 12 does apply 
though the full report of the case is not 
given there. The question came before 
a Division Bench of the Patna High Court 
composed of the Chief Justice and Varma, 
J. They held in Mukund Mahto v. Niranjan 
Chakravarty (3), that the Letters Patent 
and the rules of the High Court did not 
come under the category of special or local 
Jaws. They considered that by “special or `’ 
local laws” was meant legislative ‘enact- 
ment for special or local circumstances, 
They quoted with approval the remarks 
of Cunliffe, J., in Abdul Ganny v.I. M. 
Russell (4), at 390* with regard to this mate 
ter. He said: i 

“The questicn, therefore, seems to me to be 
whether the Rules made by .a High Court under 
ita Letters Patent and by virtue of the Civil 
Procedure Code amount to a special or local law, 
In my opinion they do not. I think that the 
expression ‘special or local Jaw’ cannot possibly 
be applied to Rules under the Letters Patent 
of a High Court. The Letters Patent themselves 
constitute neither a Special nora Local Law." They 
are a Charter from the Crown, The Civil. Pro- 
cedure Codeis a Generalin pari materia with the 
Limitation Act. In my opinion the High Court 
Rules approximate very closely to bye-laws. THey 


~ (3) 151 Ind. Cas, 107; A I R193! Pat, 333. 
(4) 127 Ind, Cas. 161; AI R 1930 Rang. 228;8 R 
380; Ind. Rul. (1930) Rang. 337. | ° be 
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Can be altered at will. They can be canvassed. 
They are subordinate and domestic enactments.” 

Weare ia respectful agreement with 
these remarks and with the decision of 
the Division Bench of the Patna High 
Court and hold that the rules under the 
Letters Patent do not amount to a special 
or locallaw. It follows that the Lime re- 
quiste for obtaining a copy of the judg- 
ment appealed from, which need not be 
filed with the memorandum of appeal, 
cannot be excluded. 


This was the only question referred to 
the Full Bench, but it was pointed out to 
us during the arguments that there was a 
drafting error inr, 4, Chap. I-A, Vol. 5; 
of the High Court Rules and Orders (1932 
Edition) dealing with limitation, so far as 
Letters Patent appeals were concerned. 
Rule 4, as it stood from 1918 up to April 16, 
1929, ran in the following words y 

“No memorandum of appeal preferred under s. 10, 

Letters Patent, shall be entertained if presented 
after the expiration of 20 days from the date of 
the judgment appealed from unless a Judge in his 
discretion for good cause shown shall grant 
further time for.the presentationn of such memo- 
randum of appeal. A memorandum of appeal 
under s. 10, Letters Patent, need not be accompanied 
bya copy of the decree, order or judgment ap- 
pealed’ from,” 
_ Clause 10, Letters Patent, was amended 
in 1928, so as to make a certificate 
necessary in certain cases from the Judges 
whose order was under appeal. In view of 
the amendment of the Letters Patent the 
rule relating to the presentation of Letters 
Patent Appeals had to be amended. This 
was done by means of Correction Slip 
No. 46, dated April 16, 1929. Thenew rule 
ran as follows: 

“No memorandum of appeal preferred under s. 10, 
Letters Patent, shall be entertained if presented 
after the expiration of 30 days from the date of 
the judgment appealed from, unless a Judge in his 
discretion, for good cause shown, shall grant 
further time for the presentation. Such memo- 
randum of appeal need not be accompanied by 
a copy of the decree, order or judgment appealed 
from, but must contain a declaration to the effect 
that the Judge who  passsd the judgment has 
certified that the case isa fit one for appeal. The 
time spent in obtaining the certificate from the 
Judge shall be excluded in computing the period 
of limitation.” É , 
` This rule prescribed a period of 30 days 
for the presentation of all appeals under 
cl. 10, Letters Patent. It appears that this 
rule continued to be in force till Octo- 
ber 31, 1932. A new edition of the High 
Court Rules and Orders was published on 
that date. Inthe 1932 edition the rule rans 
in the foltowing words: 

““No memorandum of appeal peferred under 

1. 10, Letters Patent, for which ‘a certificate ig 
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required under that clause, shall be enterained 
if presented after the expiration of £0 days from 
the date of the judgment appealed from, unless 
the admitting Bench ia its discretion, for good 
cause showa, grants further time for the presen- 
tation...” 


The present appeal was presented on 
March 23, 1932. It is obvious that on the 
date of the presentation of this appeal the 
old rule, laying down that all Letters 
Patent Appeals must be presented within 
30 days from the date of the judgment 
appealed from, was still in force. It was 
Six months after the presentation 
of the present appeal that the 
new rule was brought into force by the 
publication of a new edition of the High 
Court Rules and Orders. So far as the pre- 


sent appeal is concerned, it must be 
gcverned by the rule as framed, on 
April . 16, 1929, alluded to above. 


In pursuance of that rule all Letters 
Patent Appeals had to be presented 
within a period of 30 days from the date of 
the judgment appealed from. 

Rule +, Chap. I-A, Vol.5 of the Rules 
and Orders of the High Court (1932 
Iédition} contains a drafting error, which 
is to the effect that the words “for which 
a certificate is required under cl. 10, 
Letters Patent” have | keen placed in this 
rule in the wrong place with the result that 
no period of limitation is provided for 
appeals from the decision of a Single Judge 
in which a certificate is not required. It 
is clear that there was no intention of 
abolishing the period of limitation for 
appeals from aQ order or judg- 
ment for which no certificate was required. 
So far as the present appeal is concerned, 
the appellant could not possibly have been 
misled by the error pointed out above 
ashe had filed his appeal six months 
before the new rule was published. 

We, therefore, see no reason to hold that 
a memorandum of appeal can be put in 
at any time in cases where an order 
appealed from does not require a certificate 
of the Judge, who made the order. 


N, Reference answered. 
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PRIVY COUNCIL 
Appeal from the Madras High Court 
May 24, 1935 
Log» Arkin, Siz Joan WALLIS AND 
SIR SHADI Lat. 
Tas COMMISSIONER or INCOME TAX, 
MADRAS — APPELLANT 
VETSUS 
P. R.A. L. MUTHUKARUPPAN 

| OHETTIAR— RESPONDENT 

Income Tax Act (XI of 1922), s.4 (2)—Partner- 
ship at Colombo dissolved—Outgoing partner receiving 
“his share including interest on capital up to the date 
of dissolution—Interest so received, whether assess- 

le, 

The assessee, one of three partners in a money- 
lending business at Colombo in which he had a 
6% share, severed his connection with that 
firm, and an account was taken of the amounts due 
to him by way of capital, surplus capital, share of 
profit and interest thereon; and a sum of 
Rs. 2,09,670 was found due to him which included 
Rs, 24,500, share of profits and Rs. 38,305 interest 
on capital, The Rs. 23,500 was paid to him by 
hundis drawn by the remaining partners and cashed 
at Uolombo. The Rs. 38,305 together with the 
greater part of the capital sum due was remitted to him 
in Madras, by the promissory note of a debtor of the 
firm made out in the assessee's favour : 

Held, that on dissolution of a partnership an 
outgoing partner has the right to receive, not as in 
the case of a share-holder in winding up a Company 
only a share of the assets, but to receive payment 
of his profits, profits which werehis before dissolu- 
tion and do not cease to be his on dissolution. 
The assessee received this payment of Rs. 38,305 as 
interest in India as a payment of profits assessable 
under s. 4 (2), Income Tax Act, 

Held, also that this decision did not 
where undrawn profits have with the consent of 
all parties been invested in the business so as to 
increase the capital account, a position which did 
not arise here. Commissioner of Income Taz, Madras 
v. Siddha Gowder,& Sons (1) and Inland Revenue 
Commissioners v. Burrell (2), distinguished. 

Messrs. L. DeGruyther, K. C, and Pringle, 
for the Appellant. . 

Mr. C. Durai and Miss G. E. Miles, for the 
Respondent. a 

Lord Atkin.—This isan appeal from 
the High Court at Madras on a reference 
under s. 66 of the Indian Income Tax Act, 
1922. The question is whether a sum of 
Rs. 38,305 was a receipt of capital or a 
receipt of profit assessable under s. 4 (2) 
of the Income Tax Act. The facts are 
simple. The respondent is a Uhetti carry- 
Ing on business in Madras where he 
resides and in various other places within 
and without British India. He was upto 
May, 1980, one of three partners in a 
money lending business S. P. K. A. A. M. at 
Colombo in which he had a 62 share. 
On May 31, 1930, he severed his connection 
with that firm, and an account was taken 
ofthe amounts due to him by way of 


cover cases 


capital, surplus capital, share of profit and . 
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interest thereon : and a sum of Rs. 2,09,670 
was found due to him which included 
Rs. 23,500, share of profits from October 2, 
1926 to May 313, 1930, and Rs. 38,305 
interest on capital. The Rs. 23,500 was 
paid tohim by hundis drawn by the re- 
maining partners and cashed at Uolombo. 
The Rs. 38,305 together with the greater 
part of the capital sum due was remitted 
to him in Madras, by the promissory note 
of a debtor of the firm made out in the 
respondent’s favour. No question of fact 
arises on the reference which can only 
raise a question of law. The only question 
for the ‘Court is whether the sum of 
Rs. 38,305 received by the respondent in 
Madras in respect of interest on capital 
employed in business in Ce,lon is assess- 
able under s. 4 (2) ‘of the Income Tax Act. 
No dispute arisss as to the sum being 
derived from business: the only question 
is whether the effect of the dissolution 
was to make payment of all the sums 
due on dissolution payments by way of 
capital and not payments of income or 
profits. The High Court following a de- 
cision of their own in Commissioner of 
Income Tax, Madras v. Siddha Gowder & 
Sons (1) held that the principles laid 
down in the English case of Inland Re- 
venue Commissioners v. Burrell (2), go: 
verned the case and decided in. favour of 
the respondent, But that case involved 
what appears to their Lordships quite a 
different set of facts, the receipt by a 
share-holder of his share of the assets of 
a company upon a winding up. It was 
pointed out in the judgments of the Court 
of Appeal that a company is a separate 
entity to the share-holders: that during thé 
continuance of the company the latter have 
no right to the profits except so far as 
they are distributed on a regular dec- 
larationof dividend : and thaton winding 
up their sole right is to share in the . 
asse:s available after winding-up: and 
that for the purpose of ascertaining such 
assets it is quite immaterial whether thé 
company originally possessed them by 
way of capital or profits. The liquidator 
may apply sums earned as profits in 
paying capital liabilities and capital 
assets in paying revenue liabilities, What 
he distributes is a lump sum, and no 
reconstruction into a division of capital 


(1) 137 Ind. Cas. 689; 55 M 818; A IR 193% Mad. 
375; 62 M L J 638; (1932) M WN 610; Ind. Rul. 
(1932) Mad. 432; 35 I W 806 (S B). 

(2) (1924) 2K B 52; 93 LJ K B 709; 131L T 
727; 9 Tax, Oas. 27; 68 SJ 594; 40 T L R 562; 18 Li, 
L Rep. 337. i 


and profits is necessary or in many cases 
possible. The position in respect of a 
partnership is different. The profits are 
the profits of the partners, joint in the 
first instance, and if the appropriate statute 
so provides assessable as joint: but in 
fact representing an interest of each 
partner: and as soon as declared con- 
stituting an obligation from the firm to 
each partner, If the Ceylon ordinance 
be analogous to the English Act there 
would be no doubt that up to May 1920, the 
respondent would have been assessable to 
income-tax jointly and to surtax severally 
onthe amount of the profits in question. 
Andif in fact instead of being left in 
Colombo undrawn, ihe sums in question 
had before May 1930, been remitted to the 
respondent in India no question would 
have arisen as to his having been assess- 
able under the India Act on those sums. 
Being profits of the respondent up to 
May.31, 1930, how did they alter their 
character by dissolution? The account 
taken on dissolution ascertains what is 
due to the partners for profits, and what 
is due for capital. It can hardly be sug- 
gested that the partners share according 
to their capital proportions in the whole 
assets of the partnership. Ths sum due 
for undrawn profits was and remains a 
sum due by the partners to each partner: 
and -necessarily ranks first before the 
sums due for capital can be distributed. 
In other words on dissolution of a part- 
nership an outgoing partner has the 
right to receive not as in the case of a 
Share-holder in winding up a company 
only a share of the assets: but to receive 
payment of his profits, profits which were 
his before dissolution and do not cease to 
be his on dissolution. In their Lordships’ 
opinion the respondent received this pay- 
ment in India as a payment of profits 
and was_ properly assessed. Counsel for 
the respondent pointed out that the con- 
tention of the Commissioner in this case 
was the contrary of that made-by him inthe 
previous casein Madras which was success- 
fulin the High Court. He protested strongly 
against the Commissioner in successive cases: 


blowing hot and cold. But that is a pri= 


vilege not confined to Commissioners of In-. 


come Tax and its exercise cannot influence: 
judicial determination .of the Jaw. Their. 


Lordships think it desirable to point out 
that their decision does not cover cases 
where undrawn profits have with the con- 
sent ‘of all parties been‘ invested in’ the 
pusiness so as ‘to increase ‘the capital 
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account, a position which does not arise 
here. Nor have they had to consider any 
special provisions cf partnership articles 
which might affect the matter: for there 
were none in this case. . For the reasons 
given they are of opinion that this appeal 
should be allowed: the order of the High 
Court dated April 27, 1934, should be set 
aside and the question referred to the 
Court by, the Commissioner should be 


-answerea that the sum of Rs. 38,305 is a 


receipt of profits assessable under s. 4 (2). 


ofthe Income Tax Act. The respondent 


must pay the costs here and in the High 


-Court. | 


Their Lordships will 80 humbly advise © 
His Majesty. ` ey eee 
D, Appeal allowed. 


Solicitors for the Appellant.—Messrs.- 
Solicitor, India Office. _ 

Solicitors for the Respondent.,—Messrs. 
Nehra & Co. oa 


NAGPUR JUDICIAL COMMISSIONER'S. 
COURT 


Second Civil Appeal No. 25 of 1932 
February 28, 1935 
STAPLES, A. J. O. 
MANSARAM AND OTHERS— 
DEFENDANTS~A PPELLANS 


versus 
CHAMPALAL anp OTHERS — 
PLAINTIFF8—- RESPONDENTS ; 

Civil Procedure -Code (Act V of 1903), O. II, 
r.2—Partition— Omission by Court’ or’ Commissioner | 
to give income to one of: the: parties in final decree” 
>Order. II, r, 2, if applies—Limitation. Act<-(IX 
of 1808), Sch. I, Arts, 127,.62—Partition ` suit. 
—Income of joint family property accruing during 
period’ between Preliminary and ` final decree— 
Whether joint family property—Such income not 
divided by final decree—Suit to enforce share in 
it—Article applicable, | : 

‘I'he principles of O, IT, r. 2, Civil Procedure Oode, 
cannot “apply in a case wheré the Oourt or the 
Commissioner has omitted to give the income of“ 
certain property to one of the parties ina final: decree - 
for partition. 

The income of joint family property, which, 
accrued during the period between the prelimi- 
nary and final decrees in a partition ‘suit con- 
stitutes joint family property; and, if that was not- 
divided by the final decree for partition, a suit. 
to enforce a share in such income would: be, 
governed’ by Art.127 of the Limitation Act and not 
by Art, 62. ; : d Me Se i 

{Case-law discussed.]. E Ke 

5. O. A. against the decree in Civil Ap- 
peal No. 76 of 1931, in the Courtof they 
District Judge, Nimar, dated November 12,- 
1931, arising out of the. decision in Oivi)- 
Suit No. 77 of 1980 inthe Court ofthe.Sub-.- 
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Judge, First Olass, Khandwa, dated April 
15, 1931. - . : 
Mr. W. R. Puranik, for the Appellants.. 
Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondents. : 


Judgment.—The appellants were the 
defendants in a suit brought “by the 
respondenis for the profits of -a one- 


fourth sharein the Merchant Ginning 
Factory, Khandwa, for the period from 
December 1, 1923, to April 23, 1929. Ad- 
mittedly there was a partition between the 
parties, and all the property including the 
share inthe ginning factory was divided. 
A preliminary decree in the partition suit 
was passed on February 17, 1923, and a 
final decree was passed on June 30, 1927. 
In the final decree, however, the profits of 
the share were not divided, andthe res- 
pondents, therefore, brought their suit for 
the recovery of profits. They obtained a 
decree in the trial Court for a part of the 
claim, but on an appeal by the respond- 
ents the decretal amount was enhanced. 
The defendant have now preferred * this 
second appeal. 

~ Two grounds were urged in this appeal: 
first, that, asthis amount of profits was 
not claimed in the partition suit, the claim 
for it was barred’ under O. II, r. 2, 
Civil Procedure Code; and, secondly, that, if 
the claim was not barred, it was governed 
by Art.62 ofthe Limitation “Act and not 
by Art. 127, as held by the lower Appel- 
late Court; and that, therefore, as the 
plaint was presented on June 30; 1930, the 
ores for profits prior to 1927, was bar- 
red, : 
As regards the first contention that the 
claim was barred under O. II, r. 2, I do 
not think that thereis much to be said. 
This question was considered by the ‘trial 
Court ina finding delivered on November 
11, 1930. No ground of appeal was urged 
against this finding in the memorandum 
of appeal or cross-objection before the 
lower Appellate . Court, and it must be 
taken, I think, that the appellants acceptéd 
the finding. ‘Moreover, I do not think that 
the principles of O. II, r. 2, can apply in 
a case where tha Court or the Commis- 
sioner has omitted to give the income of 
certain propertyto one of the parties in 
a final decrees. It hasnot, 1 think, béen 
shown that the respondents as plaintiffs did 
not sue in respect of this incoms or re- 
linquished their-claim to theincome. No 
copy of the plaint- in ths partition suit has 
been filed, bùt “it must,- I think, be pre- 
sumed that the plaintiffs ia that suit claim- 
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ed the whole relief: to which they were en- 
titled, and the Commissioner appointed 
divided the property, and the Court when 
passing the decree did not through mis-- 
take ‘or inadvertence include the income: 
of certain property, which was ~ divided. 
I would agree, therefore, with the trial 
Court in holding that the claim now for’ 
such incomeis not barred by the provisions 
of O. II, T. 2. 

The only other question then is one of 
limitation and whether the ` contention of 
the appellants, that the suit was govern-- 
ed by Art. 62 and was, therefore, barred, is" 
correct or not. The trial Court found that 
it was, but the lower Appellate Court after - 
discussing the question in paras.9 and 10° 
of the judgment, has held that the suit was 
governed by Art.127 and, therefore, was: 
not barred by limitation. The question’ 
to be determined is whether -the suit is one 
for enforcing’a share.of the joint family’ 
properly. The learned Counsel for the ap- 
pellants strenuously contended that, when’ 
once a partition had taken place, there 
was no joint family property, that-at most 
the members ofthe family were tenant-in- 
common and, therefore, Art. 127 could not 
apply tothe suit. In support of that con- 
tention he cited Tarachand v. Pranchand 
(1) Banoo Tewari v. Doona ` Tewary (2), 
Thakur Prasad v. Pratab (3) and Vaidya- 
natha Aiyar v. Aiyasamy Aryar, (4), He 
also cited Girija Bai v Sadashiv (5) to show’ 
that a’ partition must be held'to have 
taken place as soon as the suit was filed, 
Some of these-authorities have been con- 
sidered by the lower Appellate Court, and 
no doubt the principle is correct, that; 
whenonce a partition has taken place and 
property has’ been divided, a suit for a 
share in any’ property that remained over 
or that was subsequently acquired by one . 
of the members ofthe family, e.g. debts 
due to the family realised, would not bea 
suit to enforce a share in joint ancestral 
property and would not be governed by 
Art..127. For this .cne- can refer to 
Tarachand v Pranchand (1), Banoo Tewari 
v. Doona Tewary (2) and Vaidyanath 
Aiyar v. Aiyasamy Aiyar (4). The article 


Q4NuR8 `> 

(2) 24.0 399. = 

(3) 6 A 442, . 

(4) LInd. Cas, 408; 32M 191; 5MLT48; 19ML 
J 94, 

(5; 37 Ind. Cas. 321;12NLR1R; 20 0 W N 
1035; 14 ALJ 822; 20 MLT 78; (1916)2M W 
N 65; 18 BomL R 621; 4LW llt; 240 LJ 
207; 31 M. L.. 485; 43 O 1081; 437A Lol (P 
0) - Í f 


674 


of the Limitation Act applicable will vary 
according to the nature of the suit and 
the property in which a share is sought, as 
may beseen from Yerukola v. Yerukola 
(6) and Krishnajz Annajee Bulte v. 
Annajee Dhondajee Bulte (1) where Art. 
190 was held to be applicable. In all 
these cases, however, it may be noted that 
a partition had been effected and further 
that it had been effected out of Court 
and not bya suit. 

On the other hand, although a suit for 
partition will effect a severance of the 
joint family status, it does not ipso facto 
divide the property; and where a prelimi- 
nary decree is passed, which declares that 
the property is joint and that the parties 
tothe suit have a right to share in the 
property according to defined shares, it 
cannot be said that a partition is effected 
until further proceedings are taken and 


a final decree is passed. This is the 
view taken in Jogendra Nath Roy v. 
Baldeb Das Marwari (8) and also in 


Ajodhya Prashad v. Mahadeo Pershad (9). 
I would, therefore, agree with the lower 
Appellate Court in holding that the income 
of the joint family property, which 
accrued during the period between the 
Preliminary and final decree in a partition 
suit constitutes joint family property; and, 
if that was not divided by the final decree for 
partition, a suitto enforcea share in 
such income would be governed by Art. 
127 of the Limitation Act and not by Art. 
62. 

I am of opinion, therefore, that the suit 
has been rightly decided and I dismiss the 
appeal. Oosts of the appeal will be borne 
by the appellants. Other costs as ordered 
by the lower Appellate Court. 

N. Appeal dismissed, 

(6) 71 Ind. Cas, 177; 45 M 698; \1£22)M W N 215; 
30 ML T 279; 42 ML J 507; 15L W 595; AIk 
1922 Mad. 150. 

(7) 124 Ind. Cas, 773; 54B 4; 31 Bom, LR 1240; 
Al R 1930 Bom. 6l; lnd, Rul. (1430) Bom. 
(8) 12 OW N127, 

(9) 3 Ind. Oas.9,14 OWN 221. 





p LAHORE HIGH COURT 
| Special Bench 
Criminal Petition No. 2 of 1934 
December 17, 1984 
é Youne, C. J., DALIP SINGH AND 
. RANGI Lat, JJ. 
In-the matier of VIRJANAND PRINTING 
- . PRESS, LAHORE 
Prees Emergency Powers Act (XXIII of 1931), 


In the matter of YIBJANAND PRINTING PREss (LAH) 


_L. Kapur, 


1561 0, 


ss. 4 (1) (b) Expl. B (1), 12—Scope of the explana- 
tion—Article describing historical incident with 
no political or criminal significance—Article not 
applied to nor applicable to Indian conditions— 
Whether falls wahan s. 4 (1) (6)—Keeper asked to 
deposit security—Keeper severing connection with 
press —Another depositing security—Forfeiture of 
Press due to failure of original keeper to furnish 
security— Legality of. 

The explanation tos. 4(1)(b), Press Emergency 
Powers Act, provides an exception in favour of an 
historical or literary work which does not tend to 
inciteto murder. Where an article ina magazine 
published entirely for women described an 
historical incident without any political or 
criminal significance and was meant to illustrate 
the sufferings of a woman who was prepared to 
sacrifice herself for what she considered to be 
right, and it was clear that it did snot and 
could not apply to Indian conditions: 

Held, that it could not be said that the story which 
described an event in Kussia under the Czarist regime 
could be said to tend to incite any one to commit 
murder in India under wholly dissimilar condi- 
tions, and did not come within s. 4 (1) (b) of the 
Act. |p. 676, col. Lj 

lt was not the intention of the Legislature to 
enact that if a keeper who had notice served on 
him completely severed his connection with the 
press and sold his interests to a third party 
that the third party having deposited security 
and been accepted as keeper, should,be penalized 
by having the press confiscated because the 
original owner refused to deposit the security de- 
manded. Íp. 677, col. 1.] 

Or. P. from an orderof the Local Govern- 
ment dated August 6, 1934. 

Messrs. J, N. Aggarwal, V. N. Sethi, J. 
a. k, Kapur, Mohammad 
Aslam Khan and Dina Nath Bhasin, for 
the Petitioner. 

Mr. Ram Lal, for the Respondents. 

Young, C. J.—Lala Bodh Raj has filed 
a petition under s. 23 of Act XXIII of 
1931, praying that an order of the Local 
Government dated August 6, 1934, be set 
aside. The said order required Lala Bodh 
Raj to deposit on or before August 20, 
1934, security to the amount of Rs. 2,000 
on the ground that the press, of which he 
was keeper, was used for the purpose des- 
cribed ins. 4 (1), cl. (b), Press (Emergency 
Powers) Act, of 1931, The press published 
a monthly magazine in Hindi entitled 
“Shanti.” In that magazine there was an 
article entitled “Vir Bala Mary” (Brave girl 
Mary). ‘The notice was served by the 
Local Government on the ground that the 
said article offended against s. 4 (1) (b) of 
the Act. 

The material portion of s. 4 (1) (a) and (b) 
is as follows: 

“Whenever it appears to the Local Government 
that any printing press in respect of which any 
security has been ordered to be deposited under 
s. 3 is used for the purpose of printing or pub- 
lishing any newspaper, book or other document 
containing any words, signs or visible representa- 
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tions which (a) incite to or encourage, or tend to 
incite to or to encourage, the commission of any 
offence of murder or any cognizable offence involv- 
ing violence, or (b) directly or indirectly express 
approval or admiration of any such offence, or of any 
person, real or fictitious, who has committed or is 
alleged or represented to have committed any such 
offence, * * * *” f 

The article complained of purports to 
describe an incident which occurred in 
Russia under the old Czarist regime. In 
the first paragraph the article describes the 
conditions under which the Russians suffered 


at that time. It says: 

“If anyone happened to thrust his head out: of 
a window to witness the procession of the Ozar, his 
head was riddled with bullets fired by the body- 
guard,” 

Paragraph 2 may be quoted: 

“Human nature is strong. The greater the force 
with which it is pressed, the more it rebounds, the 
higher it rises. This exiomatic truth was eventually 
in evidence even in the Czarist regime, The afflict- 
ed and the oppressed people staked their lives to 
free themselves from the grinding stone of op- 
pression. They organized secret societies to over- 
throw the Czarist Government. Generally, the Gov- 


ernment officials punish the opponents of the 
Government. They single them out and kill 
them. The atrocities that might have been 


committed on the members of thé secret societies 
during that period of grose injustice and wanton 
eppression.can only be imagined; or what we can 
say at the best is that thousands of young men 
were singled out and shot down dead, thousands 
were sent to the gallows, thousands were exiled and 
forced to epend their lives in a state of helplessness 
in deserts like those of Siberia. Oh God? Thy 
ways are inscrutable. Just in those days when the 
people were groaning under the injustice and 
oppression of the Czarist regime, Mary Spreed was 
born in 1884." 

The article stated that the girl Mary 
joined a secret society which was form- 
ed to overthrow the Czarist Government 
and that the Governor of one of the 
provinces: 

“surpassed allGovernment officers in oppression 
and immorality. Besides looting thousands of 
houses, he robbed countless women of their chastity. 
His subordinates prowled in the province like wild 
beasts in a jungle.” 

Mary made up her mind to kill the 
tyrannical Governor and deliver the 
people fromhis tyranny. She therefore on 
a suitable opportunity shot the Governor 
and was arrested. The article describes 
the sufferings of Mary at the hands of 
the Police. It is said that she was 
stripped of all her clothes and made to 
stand stark naked. Lighted cigarettes 
were pressed against her body and finally 
she wasraped after she had been bound. 
It is said that though the Judges would 
have assisted her, they had received a 
mandate from the Czar that they had to 
sentence her to death. The sentence of 
death was, however, commuted, and Mary 


In the maiter of VIRsANAND PRINTING Priiss (LAH) 


consider the effect produced upon 


675 


had a trimphant procession 
The Judges were not to escape. They 
were all murdered by the remaining 
members of the secret society together with 
the Police Officers and jailors. 

We have no doubt that the articl? 
“directly or indirectly expresses approva; 
or admiration” of Mary, her acts, and o 
the sufferings that she underwent. Mary 
committed murder. 


however to consider the explanation to 
this section. The explanation is as- 
follows: ; 


“No expression of approval or admiration made in 


to Siberia. 


If I had to consider. 
s. 4 (1) (b), I would have to hold that the: 
article came within that section. I have. 


an historical or literary work shall be deemed to . 


be of the nature described in this sub-section unless 
it has the tendency described in cl (AJ) 

The tendency 
or to encourage “the commission of any 
offence of murder -or any cognizable 
offence involving violence.” We have to 
consider therefore, whether the article 


complained of does in fact tend to incite to > 


referred to is to incite . 


or encourage the commission of such an : 


offence. It isclearto me that the inten- 


tion of the legislature was to prevent the : ` 
commission of any such offence in India. ` 
It would beof no interest to the Indian ` 


Legislature to prevent the commission of 
crime outside this country. 


It is contended by the learned Govern- l 


ment Advocate that the article would tend 
to incite the girls of India to follow the 
example of Mary and commit 
murders. I do not think so. I must 
any 
reasonable person who reads it. Mary's 
motive is described in that part of the 
article quoted above, where itis said that 
she made up her mind to kill the tyranical 
Governor and deliver the people from his 
tyranny. The Governor alluded to was a 
man who robbed women of their chastity 
and looted thousands of houses, I think 
that a reasonable person would only be 
incited by this article to commit murder 
in this country if the conditions which 
obtained here were the same as those 
described in the article, that is, that 
Government oppressed the people in the 
way indicated ‘and that Governor of 
provinces behaved like the Governor in 
the story. It is not suggested that the 
Government of India. or any Governor 
behaves in any such fashion. And while 
most accused persons in India who make 
a confession allege torture by the Police, 
it cannot be said that reasonable people 
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believe that ihe Police in India behave 
in the manner described in the article. 
It might well be argued that the general 
effect of this article upon reasonable 
persons who read it would be that they 
might think that they were extremely 
fortunate to be living undera Government 
or Governor differing so essentially from 
the Government and Governor described in 
the article. Therefore, the article, instead 
of inciting anyone to murder Government 
Officials in India should have precisely the 
opposite effect. 

take into consideration as well the 
nature of the magazine. It is entitled 

Shanti” or peace. Itis published entirely 
for women. We have geeen some of its 
numbers. It prints pictures of women 
carrying on the ordinary functions of the 
household. It prints articles which 
generally interest women. I have asked 
the learned Government Advocate if he 
can point to any other article in any issue 
of this magazine of the same nature as the 
one complained of. He says there are no 
such articles, . a ` l 

_ This article has no political or. criminal 
Significance at all. It was meant to 
illustrate the sufferings.of a woman who 
was prepared to sacrifice herself for what 
she considered to be right. It is quite 
clear that the article does not and cannot 
apply to Indian conditions. For instance, 
cbuld it be said because the Courts in 
Russia carried out a mandate of the Local 
Government ihere with regard to the 
infliction of a sentence of death, that any- 
one could think that the Courts in this 
country would do the same? Or because 
the article mentions that the Judges in 
Russia were murdered for this reason 
that it would incite any person in this 
country to murder Judges here? 

f The explanation provides an exception 
in favour cf an historical or literary work 
which does not tend to incite to murder. 
This Articlé does describe an historical 
incident and may even be described asa 
literary work. In my-opinionit cannot be 
said that the story of an event in Russia 
under the Czarist regime could be said to 
tend to incite any 'one to commit murder 
inthis country under wholly dissimilar 
conditions. We have been referred to 
various authorities, but authorities can be 
of Very littlé assistance to us. Every 
writing of this nature must be judged 
on ils “own merits. It is to be noted that 
this article is taken almost bodily from a 
book entitled “Heroes and Heroines of 
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Russia,’ which can be obtained from the 
Punjab Public Library of Lahore. No 
action has been taken in respect of this 
book bythe Local Government. I, there- 
fore, would set aside the order of August 6, 
1934. 

The second application with which we 
have to deal is that of Lala Parkash Chand. 
He complains of an order dated September 
28,1934, in which the Local’ Government 
purporting to act under s.12 (2) of Act 
XXIII of 1931 forfeited the press on the 
ground that the security demanded from 
Lala Bodh Raj had not been deposited 
and that the press had been used for 
printing certain documents without the 
security having been deposited. 


When Lala Bodh Raj had notice served 
upon him as described above, he was 
unable to deposit the security demanded 
by August 20,1934. Lala Parkash Chand 
therefore, on August 21, 1934, applied to the 
District Magistrate under s. 3 (1) of the said 
Act that he should be accepted as the 
keeper of the said press in place of 
The Magistrate by his order 
of the same date accepted Lala Parkash 
Chand as the keeper and ordered. him to 


‘deposit the sum of Rs. 2,000 unders, 3 (1) 


of the Act. This sum was deposited the 
following day. The learned Magistrate 
had complete knowledge of all the facts 
in connection with the order against 
Lala Bodh Raj and his failure to comply 
with the order. All material facts were 
contained in the application filed by Lala 
Parkash Chand. 


The learned Government Advocate 
contends that the order of August 6, 1934, 
not being complied with by Bodh Raj, 
the Government was entitled under s. 12 
(2) to forfeit the press as it had been 
used by Lala Parkash Chand for 
printing certain documents. In the first 
place we donot think it is competent for 
Government under the circumstances to 
make such an order. The District Magis- 
trate under the Act is ordinarily an agent 
of the Government, He had full knowledge 
of the failure of Lala Bodh Raj to depcsit 
the security. He accepted Lala Parkash 
Chand asthe keeper and took from him 
the sum of Rs, 2,0C0 as security. It 
would be an astonishing position if in 
view of this it were opento the Govern- 
ment thereafter to forfeit the press and to 
visit the sin, if any, of Bodh Raj upon 
his innocent successor. I do not think 
that any such position does arise under 
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the Act. 
follows: 

“Provided that if a deposit has been required 
under subs, (3) from any previous keeper of the 
printing press, the security which may be required 
under this sub-section may amount to three thou- 
sand rupees.” 

The Act clearly recognises that the keeper 
of the press may change. Section 13 also 
ones that: 

“Where an erson has deposited i 
under this ‘Act and ceases to iban a ies ia 
of which such security was deposited..... he may 
apply tothe Magistrate ..... . for return of the said 
security, and... upon proof to the satisfaction of 
the Magistrate the security is to be returned to such 
person, 

Tf a Magistrate, therefore, is satisfied that 
anew keeper “has taken the place ofan 
old keeper, any security deposited by the 
old keeper, is to be returned to him.” 
The position therefore, is that if Lala Bodh 
Raj had accompanied Lala Parkash Chand 
to the Magistrate, when Lala Parkash 
Chand made his application to be accepted 
as a keeper, and Lala Bodh Raj had 
deposited for a few minutes the amount of 
security demanded by Government and 
then taken it back, the press could not 
have been confiscated. This appears to 
me to be a reductio ad absurdum. The 
sections-of the Act must all be read toge- 
ther and Ithink that s.12 (1) therefore 
which reads as follows: 

“Where a deposit is required from a keeper of 
a printing press under s.3, such press shall not 
be used for the printing or publishing of any 
newspaper, book, or other document, after the 
expiry ofthe time allowed to make the deposit untila 
deposit has been made “ought to beread as if after 
the words” such press shall not be used “are inserted 
the words” by such keeper." 

I am satisfied that the section must 
mean this ifit is to accord with the other 
sections of the Act already quoted and 
also with common sense. It could not, in 
my opinion, have been the intention of 
the legislature to enact that if a keeper 
who had notice served on him completely 
severed his connection with thea press 
and sold his interests toa third party that 
the third party having deposited security 
and been accepted as keeper should be 
penalized by having the press confiscated 
because the original owner refused 
to deposit the security demanded. 

I would, therefore, also set aside the order 
of September 28,1934. The petitioners to 
have the costs of these proceedings in each 
case. 

Dalip Singh, J—I agree. 

Rangl Lal, J.—TI agree, 

N, Order set aside. 


The proviso to s. 3 (1) is as 
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MADRAS HIGH COURT 
Appeal Against Appellate Order No. 111 
of 1933 

and 
Civil Revision Petition No. 1257 of 1933 
January 23,- 1935 

PANDRANG Row, J. ‘ 

R. KANAKASABAPATHI CHETTIAR 
—APPELLANT - 
versus i 

GOMATHI MEENAKSHI AMMAL 
AND ANOTHER— RESPONDENTS 

Provincial Insolvency Act (V of , 1920), s. 4— 
Property standing in the name of insolvent's wife 
— Application under s. 4 for declaration that prop- 
erty belongs to insolvent— Complicated question--- 
Discretion of Court to refuse adjudication. 

Where certain preperties worth over Rs. 12,600 
which admittedly belonged to an insolvent at one 
time were sold by the Official Receiver and 
purchased by certain persons who in their turn 
subsequently sold them to the insolvent’s wife and 
one of the creditors applied under s. 4, Provincial 
Tnsolvency Act, for a declaration that the proper- 
ties were really purchased by the insolvent and 
the Insolvency Court referred the petitioner to'a 
regular suit : 

Held, that in a case of this kind it was a matter 
within the discretion of the Court whether to 
exercise jurisdiction under s. 4 or to refer the 
petitioner to a separate suit and as the dispute was 
of a difficult character, the Insolvency Court acted 
properly in refusing to adjudicate the question 
under s. 4. A 

Appeal against an order of the District 
Court of Madura, dated April 1, 1933, 
and made in C. M. A. No. 13 of 1938, 
preferred against the order of the Court of 
the Subordinate Judge of Madura, dated 
October 10, 1932, and made in M.P. No. 
484 of 1930 in I. P. No. 53 of 1929. 

Messrs. T. M. Krishnuswamy Ayyar and 
N. Sivaramakrishna Ayyar, for the Appel- 
lant. 

Messrs. Watrap S. Subramania Ayyar 
and T.V. Gopalakrishna Ayyar, for the Res- 
pondents. 


Judgment.—These are two alternative 
attempts by one of the creditors in I. P, 
No. 53 of 1929 on the file of the Sub- 
ordiaate Judge's Court of Madura to get 
rid of the order of the Subordinate Judge 
dismissing his application under s. 4 of 
the Provincial Insolvency Act for a declara- 
tion that certain properties claimed by 
the first respondent, the insolvent’s wife, are 
really the properties of the insolvent. The 
properties are worth over Rs. 12,000 and 
though they admittedly belonged to the 
insolvent ab one time, they were sold ‘by 
the Official Receiver and purchased «by 
certain persons who in their turn sub- 
sequently sold them to the first respond- 


“ent who happens to be the wife of the 
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insolvent. One of the creditors whois 
the appellant in this second appeal and 
the petitioner in the revision petition 
alleged that the wife was only a namelender, 
and that the porperties really belonged 
to the insolvent as they were purchased 
with his own money which he had secreted 
with his wife. The learned Subordinate 
Judge was of opinion that in a case of 
this kind it was a matter within his 
discretion whether to exercise jurisdiction 
under s. 4 of the Provincia} Insolveney Act 
or to refer the petitioner to a separate 
suit, and he exercised the discretion by 
declining jurisdiction under s. 4 and 
referring ihe party to aseparate suit. The 
petitioning creditor first of all filed an 
appeal from this order to the District Court 
of Madura. Before that appeal was even 
actually admitted, he filed the Civil 
Revision Petition in this Court. Later on 
he filed the second appeal from the order 
of the District Court of Madura dis- 
missing his appeal to that Court. It has 
been contended before me that no second 
' appeal lies. But it is unnecessary ‘for 
me to decide this question because both 
the second appeal and the ievision petition 
raise the same question which has to be 
decided at least in the revision petition. 
I chal), therefore, refrain from deciding 
. the academic point whether the second 
appeal liee. The question for determina- 
- tion, therefore, is reduced to this, namely, 
< whether the Jearned Subordinate Judge 
exercised his discretion improperly or 
upreascnably in declining jurisdiction 
| under s. 4 of the Provincial Insolvency 
Act. His order shows that he has directed 
himself as regards the Jaw on the point 
quite correctly, and I have not been con- 
vinced that he has made any mistake or 
error in applying that law to the facts 
of this care. I may add that the District 
Judge was also of opinion that the dis- 
cretion has been rightly exercised by the 
lower Court. The case is eminently one 
in which it is not desirable that the 
insolvency Court should have exercised its 
jurisdiction under s. 4. The dispute was 
- of a difficult character and involved a 
very large sum of money. The result of 
assuming jurisdiction would have been 
to deprive the unsuccessful party of a right 
of first appeal to the High Court and 
perhaps an appeal to the Privy Council. 
Jn any case, the principles which ought 
to govern the exercise of discretion in cases 
of this kind clearly show that in a case 
fo the present nature the better course 
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would be to refuse to exercise jurisdic- 
tion, The learned Subordinate Judge has, 
therefore, acted rightly and exercised his 
discretion properly in this case. There 
is, therefore, no substance either in this 
appeal or in the revision petition and 
both are dismissed, with costs in the 
0. M.S. A. only. 


A. Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision Cases Nos. 951 to 973 
of 1933 

January 22, 1935 
CosTeLLo AnD M. O. Gnose, JJ. 
ABDUL RAHMAN AND OTHERS— 


PETITIONERS 
VETSUS 


EMPEROR- Oprosrtz PARTY 

Penal Code (Act XLV of 1860), s, 120-B— Essentials 
of offence—Agreement todo illegal act being in 
itself criminal conspiracy—Offence, if continues so 
long as parties to conspiracy remain in agreement— 
Criminal Procedure Code (Act V of 1898), ss. 196-A, 
439, 367, 403— Consent under s. 196-A obtained after 
initiation of proceedings — Technical defect—Trial, 
if rendered illegal—Guilty persons . should not be 
allowed to escape on busis of unsubstantial technicality 
—S. 367, interpretation of- Judgment of Appellate 
Court—Hssentials of— Finding that conspiracy existed 
—Finding of fact binding on High Court’ in revision 
— Accounts—Question of value in evidence— Question 
of fact—Finding that conspiracy was different from 
previous one—Prosecution against same oaccused— 
Whether barred bys. 403—Dangerons Drugs Act (II 
of 1930)— Conspiracy punishoble under s, 120-b, Penal 
Code and Opium Act existing before 1920 and continu- 
ing after 1930 — Charge making reference to Dangerous 
Drugs Act—Legality — Interpretation of Statutes— 
Common Law— Courts must apply statutory enact- 
ments accurately. 

It is one thing to say that a mere agreement con- 
etitutes a conspiracy in certain circumstances, 4. e., 
the gist of the offence under a. 10-A, Penal Code is 
the agreement, but it is entirely another thing to say 
that the agreement having been made, it is im possible 
thatthe conspiracy should exist beyond ihe ectual 
time at which the ayreement is born, The section 
cannot be used in aid of the defence where itis said 
that a criminal conspiracy was in existence for a 
certain period of time, Itistrne that a mere agree~ 
ment may bring the conspiracy into existence but no- 
where it is said in the Codethat after that the offence 
no longer exists. Oriminal conspiracy may come 
into existence,and may persist and will pereist so 
long as the persons constituting the conspiracy 
remain in agreement and so long as they are acting 
in accord, in furtherance ofthe objects for which 
they entered into the agreement. [p. 686, co]. 1.) 

The provisions of s. 1%6-A, Criminal Procedure 
Oode, are designed to provide a safeguard against 
the initiation of vexatious prosecution for criminal 
conspiracies of the kind indicated in the section, 
The sectionis certainly not intended to provide a 
means of escape for persons who have been convicted 
on charges brought against them even though those 
charges relate to the kind of ofences indicated in the 
section, Where the consent is obtained only’ after 
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the initiation of proceedings and the accused have 
not been prejudicedin their defences, the defect is 
merely technical and does not render the trial 
illegal. [p. 682, col. 1.] 

It is not the function of the High Court when exercis- 
ing its revisional jurisdiction to allow guilty persons 
to escape the just reward of their misdoings on the 
basis of an unsubstantial technicality. [ibid.] 

Section 367, Oriminal Procedure Oode, must be 
interpreted reasonably and so long as the Appellate 
Court below writesa judgment from which the High 
Court can gather what the decision of the Appellate 
Court really was, that in the majority of instances 
ought to be sufficient. It would be manifestly most 


unreasonable to expect an Appellate Court to 
dot every ‘i’ and cross every ‘t’. If, therefore, 
it is possible for the High Oourt reasonably 


to arrive at an understanding of what has been 
found in the Court below, it is not necessary that the 
. High Oourt should captiously or capriciously set aside 
the judgment of the Court below or even comment on 
. it with any severe strictures. Still less is it obliga- 
tory upon the High Court to hoid that the proceedings 
in appeal ought to be quashed and the matter re- 
heard in appeal from the beginning. |p. 684, col. 
1 


Where a finding has been arrived at that there 
did exist a general conspiracy, the finding is one 
which cannot be challenged before the High Oourt 
inrevision, [p. 691, col. 2.] 

The question ofthe value of accounts as evidence 
is one’of fact and the view of the lower Oourt with 
regard to accounts to allintents and purposes must 
be accepted asa finding of fact by the High Oourt 
in revision. [p. 692, col, 1.] 

Findings of fact that a particular conspiracy was a 
different conspiracy fromthe previous one, are not 
matters behind which the High Court can go and 
they must therefore accept the position that that was 
a different conspiracy at any time, in the sense of 
having an organization and 
those charged in the previous case. Section 403, 
Criminal Procedure Oode does not therefore apply 
and atrial of the same accused for the subsequent 
oe is not barred by s. 403. [p. 691, col. 
1 


Where a conspiracy punishable under s. 120-B of 
the Penal Code and the Opium Act has beer formed 
before the Dangerous Drugs Act of 1930, but continues 
to exist after the coming into force of the Act, and 
a prosecution is started in respect of the offences, 
the Dangerous Drugs Act applies to the case and 
reference to the Act may be made in the charge. 
[p. 688, col 1.] 

The provisions of statutory enactments must always 
and necessarily be somewhat less elastic than those 
to be gathered from the Common Law which in effect, 
at this time of day is enshrined in judgments in 
decided cases. Oourtshave to administer and to 
apply as accurately as lies in their power, the precise 
arn the relevant statutory enactment. [p. 689, 
col, 1. 


Or, R. O. from an order of the Magistrate, 
First Olass, Alipore, 


Messrs. N. K, Basu, S. Mitra, Joy Gopal 
Ghose, S.C. Talukdar, S. K. Sen, Dinesh 
Chandra Roy, A. K. Fazlul Hug, Probodh 
Chandra Chatterjee, Bireswar Chatterjee, 
Camell, Probodh Chandra Chatterjee, Daud, 
Jogesh Chandra Sinha, Tapan Kumar 
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Mitar, Nural Hug Chowdhury, A. K. 
Fazlul Hug, for the Petitioners. ` . 

Messrs. A. K. Roy and Rai Nagendra 
Nath, for the Crown. 

Costello, J.—In these Rules we are con- 
cerned with the trial of a number of 
persons who were tried before Mr. P. O. 
Ghose, Magistrate of the first class, at 
Alipore. In all forty-six persons were 
tried. before that Magistrate upon a charge 
under s. 120-B, Indian Penal Code, read 
with s. 9, Opium Act, (Act I of 1878), 
ss. 13, 14-A and 19, Dangerous Drugs Act, 
(Act IT of 1930), and s. 19 (a) and (e), Arms 
Act, (Act IL of 1878. The charge was 
that they were parties to a criminal con- 
spiracy to export, import, possess ‘and sell 
opium, (that part had reference to s. 9, 
Opium Act), import into British India 
and export from British India and tranship 
dangerous, drugs, 4. e. opium and cocaine 
(s. 13, Dangerous Drugs Act) import and 
export interprovincially, transfer, possess 
and sell manufactured goods, i. e. cocaine 
(that part had reference to s, 14 (a), Dange- 
rous Drugs Act), to hold and control a 
trade in dangerous drugs, opium and 
cocaine, obtained outside British India 
and supplied to persons outside British 
India (s. 16, Dangerous Drugs Act), 
and to import and sell firearms, 
(ss. 19 (a) and (c) of the Arms Act). We 
are not concerned with any question re- 
lating to the Arms Act as that part of 
the charge was not proceeded with in 
course of the trial. 

On the main part of the charge, thirty- 
seven out of the forty-six accused were 
convicted by the learned Magistrate as 
appears from the very elaborate and gare- 
ful judgment which he delivered on 
April 24,1933. The thirty-seven convicted 
persons appealed against their conviction 
and sentences and the appeal was heard 
by Mr. B. H. Parker, Additional Sessions 
Judge at Alipore. As a result of theap- 
peal thirty of the appellants had their 
conviction and sentences affirmed, and 
seven of the appellants were acquitted. Of 
the thirty convicted persons two were con- 
tent apparently with the position which 
then was. The other twenty-eight convicted 
persons came before this Court and were 
successful in obtaining Rules directed 
against their conviction and sentences. 
The Rules were issued in September, 1933, 
and between that time and the time «he 
matter came before us a fortnight ago, 


“two of the convicted persons named Joy 


Bhagwan and Golam Jalanihad died. We 
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therefore,. have to consider the cases of the 
remaining twenty-six convicted persons. 
All these twenty-six persons were repre- 
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sented before us by learned Advocates. 


who put forwarda number of points of 
. law, some of which concerned the eases of 
-all the twenty-six persons and the others 
-` concerned only a certain number ofthem. 


- The matter was argued before us for a. 


` number of days, and undoubtedly all that 
‘could possibly have been urged on behalf 
of these twenty-six persons was fully and 
“forcibly put before the Court. We have, 
` therefore, to consider whether the argu- 
“ments put before us were sufficient to lead 
_ us to the conclusion that any one of these 
twenty-six persons is entitled at the hands 


of this Court to have his conviction set - 


aside or the sentence imposed upon him 
_ reduced or varied, or on the other hand, whe- 
-ther in spite of the -forcible and cogent 
arguments put forward, we ought to come 
_,, to the conclusion that on the whole the 
` judgment of the learned Additional Ses- 
; sions Judge should stand. 
The points put forward.and elaborated 
“before us may be classified under six heads: 
(1) that by reason of non-compliance with 
the requirements of s. 196-A, Criminal Pro- 
cedure Code the whole of the proceedings 
before the learned Magistrate who tried the 
case were invalid; in other words, the trial 
_ itself was unlawful by reason of the provi- 
sions of that section; (2) that the judgment 
_ given by the learned Additional Sessions 
Judge was not according to law, and that, 
_ therefore, a part altogether from the 
illegality of the original trial there ought, 
at least to be are-hearing of the case on 
appeal: (3) that the charge laid against 
all the accused persons was bad in law 
and wholly unsustainable by reason of the 
fact that the allegation made against all 
the accused was that they were parties to 
'a-criminal conspiracy which began in the 
year 1920 and continued until. the month 
. of March, 1932, and the charge had includ- 
ed within its scope an allegation of con- 
travention of certain sections of the Danger- 
„ous Drugs Act gf 1930 which only came 
into operation on February 1, 1931: (4) that 
under the provisions of the Opium Act, 
| 1878, even as amended in the year 1914, 
the maximum sentence provided for is one 
year's rigorous imprisonment, and that as 
‘the Dangerous Drugs Act did not come 
injo operation until the year 1931, it was 
not competent to the Court to impose the 
‘higher sentence: of two years’ rigorous 
„imprisonment which was the. sentence im- 
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Posed on alarge number of convicted per- 
sons, nor -was it competent to the Appel- 
late Court to apply the provisions of 8. 18, 


- Dangerous Drugs Act of 1930 and’ so to 


require the giving of security.as provided 
for in that -section which was in fact done 
in the case of a considerable number of 
convicted pérsons by thelearned Addition- 
al Sessions Judge of Alipore (5) that by 
reason of the fact that a certain number 
of the accused persons had on . previous 
occasions been convicted of various 
offences in connection with the illegal 
trafficking in opium and raw cocaine, those 
particular convicted persons were entitled 
to pray in aid the provisions of s. 403, 
Criminal Procedure Code as a protection 
against these subsequent proceeding: see- 
ing that they base on a charge of conspi- 
Yacy contravening the provisions of the 
Opium Act, 1878, and the Dangerous 
Drugs Act, 1930, and (6) that as regarda 
certain of the accused it was manifest 
on the face of the judgment of the Ap- 


: pellate Court that the evidence adduced 


. detail. 


against them was not sufficient in Jaw to 
warrant the conviction, and in connection 
with this point Mr. N. K. Basu in particu- 
laron behalf of Abdul Rahaman, who-was 
a petitionerin Rule No. 951 of 1933, took 
the objection that at the trial two sets of 
accounts had been taken into consideration, 
namely those of a man named Vazladdin 
and those of a man named Amiruddin, 
though these accounts had not been pro- 
perly proved and were, therefore, inadmis- 
sible in evidence on behalf of the prosecu- 
tion. 

We now proceed to deal with the points, 
which I have just enumerated in more 
As regards the first point, namely 
that relating to s. 196-A, although this 
was Originally taken by several of the 
Advocates who appeared on behalfof the 
petitioners before us, it was ultimately 
only relied upon to any extent by Mr. N. 
K. Basu on behalf of the petitioner Abdul 
Rahaman, and by Mr. Fazlul Huq on þe- 


- half of the petitioners in Rules Nos. 958 and 


961 to 972. At the same time, however, itis 
clear that if it has any substance in it at 
all, all the petitioners in spite of the atti- 
tude adopted by their respective Counsel, 
would be entitled to have the advantage 


-of that point of law if in fact it operates 


in favourof the defence. 

Mr. -N..K. Basu and Mr. Fazlul Huq, 
the latter in particular very strenuously 
urged that the whole of the proceedings 


‘‘both-those -‘before- the Appellate Court-be- 
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low and those before- the Magistrate 
ought to be quashed by this Court on 


the ground that s. 1$6-A, Criminal Proce- 
dure Code provides that no Court shall 
take cognizance of an offence of criminal 
conspiracy punishable under s. 120-B, 
Indian Penal Code, (1) in a case where 
the object of the conspiracy is to commit 
either anillegal act other than an offence, 
or a legal act by illegal means, or an 
offence to which the provisions of s. 196 
apply, unless upon complaint made by 
< order or under authority from the Governor» 
General in Council, the Local Government 
or some officer empowered by the Gover- 
` nor-General in Council in this behalf or 
(2) in a case where the object of the 
conspiracy is to commit any non-cognizable 
' offence, or a cognizable offence not punish- 
able with death, transportation or rigorous 
imprisonment for a term of two years or 
upwards, unless the Local Government or 
a Ohief Presidency Magistrate or District 
Magistrate empowered in this behalf by 
the Local Government, has, by order in 
writing, consented to the initiation of the 
proceedings, The section contains a pro- 
viso which is not material for our present 
purpose. 

Much stress was laid upon the word 
“initiation” as it appears in this section 
and it was pointed out to us that the trial 
before the Magistrate at Alipore began on 
October 5, 193], and that the charge was 
formally framed on September 14, 1931— 

- perhaps instead of “framed” I ought to say 
“submitted,”—and that at that time no sanc- 
tion had been given asrequired by s. 196-A. 
Admittedly, however, a sanction in due form 
was given by the Local Government on Octo- 
ber 30,1981. It isto be noted in connection 
with the discussion on this point, the point 
under s, 196-A that ihe charge made against 
all these accused persons did include an 
allegation that they had committed an offence 

“which was punishable not only under the 
provisions of the Opium Act of 1878 but 
also under the provisions of the Dangerous 
Drugs Act, 1930. Therefore, having regard 
to the fact that punishment under the relev- 
ant section of the Dangerous Drugs Act, 1930, 
extends to rigorous imprisonment for two 
yeare, it may well be the position that in 
these particular series of cases, I may use 
the expression “series” with reference to 
the Rules before us, s. 196-A has no ap- 
‘plication at all because it is clear from 
the terms of sub-s. (2) of s. 195-A_ that 
if the offence charged is one punishable 
with rigorous imprisonment for a term of 
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two years or upwards, no consent of ‘the 
local Government is essential or indeed re- 
quired at all. But having regard to the 
arguments which were put forward with 
regard to lhe validity of the charge itself 
it is perhaps better that by reason of the 
inclusion: in it of a reference to the Dan- 
gerous Drugs Act 1980, we should dispose 
of the contention with regard to s. 196-A 
upon the footing that in this case the consent 
of the Local Government was necessary 
as a condition precedent to the initiation of 
the proceedings. Upon that view of’ the 
matter there was no doubt a formal defect. 
The trial was commenced, asI have said, 
on October 5, 1931, and the consent of’ the 
Local Government was not given until some 
25 days later, and at a time when the 
trial had already started.on its long course. 
I use the expression “long course” because 
actually the proceedings before the learned 
- Magistrate lasted over a period of something 
like 18 months. Assuming, therefore, that 
there was this formal and technical flaw 
with regard to the initiation of the pro- 
ceedings, the question then arises whether 
we should be justified in declaring that 
the whole of these lengthy and costly pro- 
ceedings is nugatory and tainted with 
illegality and whether we should he obliged 
to order that they be quashed. It seems 
to me that on the whole anything of the 
kind would be utterly unreasonable and 
indeed absurd. 

The real position seems to have been this 
that on September 11, 1931, the Police pat 
forward a charge upon which the accused 
were subsequently tried on October 5, 193] 
The trial was opened and the Public Pro- 
secutcr of Alipore on behalf of the Crown 
embarked upon his opening speech and in 
the course of that speech he no doubt with 
his usual clarity in all proper detail in- 
dicated the nature and gravity of the 
offence with which the accused had been 
charged, At that stage it apparently be- 
came manifest to the advisers of the 
Crown that it might be desirable, even if 
it were not absolutely essential, that a formal 
consent of the Local ‘Government should 
be obtained and that consent was in fact 
obtained and given, as already ‘noted. on 
October. 30, 1931. Upon any view of the 
matter the utmost that can be said is that 
there was a technical defect as regards the 
initiation of these proceedings, but it must 
at thesame time, be transparent and obtious 
as anything ever could be that no one of 
the accused In any sense at all could have 
been prejudiced by the belated; even if it 


682 
-was belated, formal consent of the Local 
Government. The provisions of s. 196-A are 
. designed to provide a safeguard against 
the initiation of vexatious prosecution for 
criminal conspiracies of the kind indicated 
in the section. The section is certainly 
not intended to provide a means of escape 
„for persons who have been convicted on 
charges brought against them even though 
those charges relate tothe kind of offences 
indicated in the section, if it could have 
been shown to us that. any one of these 
accused persons had been prejudiced in his 
defence by reason of the defect complained 
of, the matter might have been otherwise, 
but as it is, it is clearly impossible, as 
Mr. 8. K. Sen at any rate seems to 
have realised for this Court to interfere 
in the way asked for by Mr. N. K. Basu and 
Mr. Fazlul Huq. 

We hold, therefore, that there is no ground 
for our interference with any of these con- 
victions by reason of the non-compliance, 
strictly speaking, with the provisions of 
s. 196-A, Criminal Procedure Code. In any 
-view it is not the function of this Court 
when exercising its revisional jurisdiction 
‘to allow guilty persons to escape the just 
reward of their misdoings on the basis of 
an unsubstantial technicality. The next 
point urged on behalf of the 26 persons 
before us, actually 23 Rules were issued, is 
that the judgment of the learned Additional 
Sessions Judge is not in accordance with 
law. That is a very wide and sweeping 
assertion. It may mean a great deal or it 
may mean nothing at all. The proposition 
is wide enough to comprehend arguments on 
points of law and arguments on questions 
of fact. It may mean nothing more in 
essence than that the judgment is wrong 
because it had the effect of affirming the 
convictions of 30 persons and setting aside 
the conviction of seven other persons. But 
in the course of the argument which was 
put forward before us mainly by Mr. 
N. K. Basu on behalf of the petitioner, 
Abdul Rahaman, it emerged that the real 
contention was that the judgment of the 
learned Additional Sessions Judge was bad 
because as Mr. N. K. Basu (and Mr. Fazlul 
Huq) contended the learned Additional 
Sessions Judge had not properly complied 
with the provisions of ss. 367 and 424, 
Criminal Procedure Code. Upon numerous 
occassions in this Court judgments of Appel- 
late «Courts below have been assailed on 
the ground of non-compliance with those 
sections. The contention made on behalf 
of the petitioners was crystallised by one 
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of the learned Advocates before us in thé 
phrase ‘‘the judgment of the Appellate Court 
must be self-contained” and it was suggested 
that the judgment given in this case was 
not sufficiently detailed or sufficiently de- 
finite. Mr. N. K. Basu urged that nowhere 
in the judgment of the learned Judge is 
there any finding that there was any con- 
spiracy as alleged in the charge, and that 
therefore there is no finding in the judgment 
of the Appellate Court as to what the objects 
of the conspiracy were. Mr. N. K. Basu 
supported his argument by emphasising 
that upon the facts relied upon by the 
Crown for the purpose of substantiating the 
charge which was made, it was not possible 
for any Court rightly tocome toa conclusion 
that there was one general conspiracy be- 
tween all the accused persons, and that 
therefore it was all the more necessary for 
the Judge to come to a definite finding 
upon the question whether there was a 
conspiracy or not. Mr. N. K. Basu per- 
mitted himself to be somewhat trenchant 
and indeed sarcastic in his comments upon 
the judgment of the Appellate Oourt 
below. 

fle opened his address to us by saying 
that what had been written by the learned 
Additional Sessions Judge was not in the 
nature of a judgment at all but was in 
eifest “a treatise on logic, psychology and 
penologr.” Then Mr. Basu proceeded to 
say that nob only was there no finding as 
to the existence of a general conspiracy, 
bat there was no satisfactory dissussion 
with regard to the position of each of the 
individual a2sused persons. Th? contentions 
made on boahalf of the patitioners with 
regard to the form and contents of the 
judgment of the Appellate Court below are 
undoubtedly of some substance, particularly 
hiving regard to tha fact thit it was 
sirenuously argued on behalfof the peti- 
tioners thst it had never been satisfactorily 
established that there was one conspiracy, in 
which they were all involved, of a kind 
whica could be riiied upon to found a 
single charge unde: 3, 120 B Indian Penal 
Ovde. It has been 01" task to endeavour 

b comments and 
: mbentions in cənnection vith the judgment 
oi the learned Judge are justified and to 
waat extent the argaments in this con- 
nection put forward on behalf of the peti- 
tioners are at all in their favour. 

In dealing with this particular point it 
may be said at the outset that while not 
accepting Mr. N. K. Basu’s somewhat 
vitriolic attack on the form and contents 
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of the judgment of the learned Additional 
Sessions Judge, we think that we are bound 
to recognise the force of the contention that 
nowhere in this judgment is there in terms 
a definite finding as to the existence of the 
widespread and integral conspiracy as 
alleged by the prosecution. My learned 
brother in course-of the argument point out 
that the appropriate place in the judgment 
where one would expect to find a sentence 
or two definitely indicating that the 
Judge was satisfied as to the existence of 
the conspiracy was at the end of para. l, 
onp. 12 of the printed judgment. In the 
previous pages the learned Judge had dis- 
cussed the charge’ and had discussed 
certain points of the law which had been 
raised on behalf of the defence at the trial, 
e.g, the question how far the evidence 
of accomplices can be relied upon, the 
‘nature and extent of corroboration required 
the point with regard to the applicability of 
the Dangerous Drugs Act and the defence 
raised under s. 403, Criminal Procedure 
Code. The learned Judgehad also discussed 
in general outline the main evidence which 
had been given on behalf of the pro- 
secution and it is not to be overlooked that 
when considering the contentions put for- 
ward by the defence that the charge itself 
was vague and that there was no proof 
of any agreement nor any date when the 
conspiracy was agreed to or dissolved the 
learned Judge at p. 9 had made this 
observation: "I have now disposed of all 
the legal points involved.” That may per- 
haps be taken ay an indication at any 
rate that the learned Judge was not ac- 
cepting the contention put forward by the 
defence that there wasno conspiracy. But 
as I have observed the passage in the 
judgment where one would expect to 
find a categorical pronouncement on the 
question of the existence of the conspiracy 
is at p. 12 ofthe print. We find there this 
short paragraph : 

“In the light of the foregoing remarks I shall now 
examine the case against each of the appellants, 
and I shall continue to use the procession of the 


judgment though I have examined the evidence 
independently.” 


Nowif the learned Judge had put in 
front of that paragraph a line or two stating 
in clearterms that he was satisfied as to 
the existence of a general conspiracy, no 
comment or criticism as regards this 
point could have been possible. It is, 
therefore, to be regretted that the learned 
Judge, no doubt inadvertently, did not 
say definitely that he held that the ex- 
istence of one general conspiracy had been 
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satisfactorily established. We find, how- 
ever, on the page following in course of 
the discussion as regards the evidence ~ 
against the twoaccused Ahmad Shah and 

Reza Khan, that the learned Judge says 
this : 

“The evidence referred to above proves his com- 
plicity (¢. e., Ahmad Shah's complicity) in this 
conspiracy and I hold that he has on all grounds 
been rightly convicted.” 

Looking back to the short paragraph 
which Iquoted a moment ago, I think that 
we must take it that when the learned- 
Judge said: ‘‘I shall now examine the case 
against each of the appellants” what he 
meant was that he was about to proceed 


_to consider how far each of the appellants 


severally and individually was implicated 
in the conspiracy. What the learned 
Judge had in his mind was that he was 
the conspiracy 
had been proved at the trial to exist. 


. The short paragraph on p.12 of the judg- 


ment seems to have been designed to close 
cne part of the judgment, namely, that 
dealing with the discussion as to whether 
or not there wasa general conspiracy, and 
to serve as an introduction to the other 
part of the judgment which is concerned 
with an inquiry into the question as to 
whether all or some and which of the 
accused persons, were members of the 
general conspiracy. The learned Judge has 
undoubtedly considered as far as one can 
see fully and adequately the case of each 
one of the accused and in the end he 
came tothe conclusion that it was his duty 
to pick out not less than seven of the 
convicted persons who were convicted at 
the trial, and to hold that the case against 
each of those seven persons had not been 


sufficiently and satisfactorily established. 


Whenever an Appellate Court makes a 
selection of this character and distinguishes 
the position of some out ofa number of 
appellants, one is bound to fee] that the 
Appellate Court had exercised a judicial 
discrimination after seriously and carefully 
considering the evidence as adduced 
against each oneof the appellants before 
the Court. 


It is all very well to say that an Appel- 
late Court must comply strictly with the 
provisions of the sections I have meationed. 
But s. 367 must be interpreted reasonably 
and so long as the Appellate Court below 
writes a judgment from which this Court 
can gather what the decision of the ‘Ap- 
pellate Court really was that in ‘the ma- 
jority of instances ought to be sufficient. 
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Tt would be manifestly most anreasonable 
to expect an Appellate Court to dot every 
{I and cross every ‘t’ if Imay use the ex- 
pression. The judgment of the Appellate 
Court is written by some one who is to 
be presumed to know the value of the 
words and it is written with the object 
amongst other things of its being under- 
stood by this Court if it be necessary for 
this Court topass it in review. If, there- 
fore, itis possible forthis Court reason- 
ably to arrive at an understanding of what 
has been found inthe Court below, itis 
not necessary that this Court should 
captiously or capriciously set aside the 
judgment ofthe Court below or even com- 
ment on it with any severe strictures. 
Still less is it obligatory upon this Court 
to hold that the proceedings in appeal 
ought to be quashed and the matter 
reheard in appeal from the beginning. 
Looking at this judgment as-a whole we 
are quite satisfied that the learned Ad- 
ditional Sessions Judge did come to the 
conclusion that the existence of one general 
conspiracy had been fully established 
upon the evidence, and having come to that 
conclusion it was then his function to 
ascertain which of the accused and to 
what extent each ofthe accused had been 
a party to that conspiracy. 


Inow come to the third ofthe main 
points put before this Court, namely, the 
contention that the charge itself was bad 
in law and wholly unsustainable by reason 
of the fact that the general conspiracy 
alleged was said to have been inagurated 
in the year 1921 and to have remained in 
existence and indeed in full operation until 
the month of March in the year 1932. It 
was argued by several of the learned 
Advocates appearing on behalf of the peti- 
tioners that it was quile wrong and indeed 
impossible to chargea number of persons, 
with being parties to a conspiracy which 
originated inthe year 1920, a conspiracy 
having one or part ofits objects the con- 
travention of certain provisions of the 
legislative enactment which only for the 
first time came into existence inthe year 
1930 and into forcein the month of Feb- 
ruary in the year 1931. On the face of it 
that contention appears to be one of consi- 
derable weight, and the arguments put 
forward in support of it were plausible, 
and well reasoned and superficially at any 
rate, damaging if not- wholly destructive 
of ‘the case made on behalf of the Crown. 
Bearing that in mind, we have considered 
this ‘particular point with-very great care 
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and have scrutinized it from every pos- 


sible angle. 


- In order to arrive at a proper estimation 
of the value of this contention, it is neces- 
sary in the first instance that one should 
examine the precise language used in the 
charge itself. I have already mentioned 
the charge asit is summarised at p. 4 of 
the printed judgment of the Magistrate 
who conducted the trial. Butthe actual 
indictment if I may so refer to the charge 
as drawn, puts rather a different complexion 
upon the matter. The formal charge 
begins in this way: I P. O. Ghose, 
Magistrate, first class, hereby charge you 
GAN ; then follows the names of the forty 
six accused including of course the present 
petitioners before us: then come these 
words : 

“That you between the years 1950 and March 19, 
1932, at Kidderpore, Calcutta, River Hooghly, Delhi, 
Muttra, Rangoon, Akyab, Chittagong and other 
places in British India along with...... : 
then follows along string of names of per- 
sons who were saidto be engaged jointly 
withthe accused as parties to the cons- 
piracy andthe document proceed as fol- 
lows : 

“Were parties to a criminal conspiracy to un- 
lawfully export, import, possess ard sell opium 
(punishable unders, 9 (a), ıb), (c) and (d), Opium 
Act:.import into British India and export from 
British India andtranship dangerous drugs i.e, 
opium and cocaine (punishable under s, 13, Dangerous 
Drugs Act) import and export interprovincially, 
tranship possess and sell manufactured drug i, e., 
concaine (punishable under s. 14A, Dangerous Daugs 
Act), engage in control of trade by which dange- 
rous drugs; e. g., opium and cocaine were obtained 
outside British India and supplied to persons 
outside British India (punishable under s. 19 
Dangerous Drugs Act). import and sell firearms 
and ammunitions (punishable under s. 39 (a) and 
(c), Arms Act); the modus operandi of the cons- 
piracy being to remove opium from Rampur State, 
Jaypur State, Delhi, Muttia and other places in 
Upper and Central India including Native states to 
Calcutta and then to despatch it to Burma, Chitta- 
gong, Straits, China Japan and other places in the 
Far East in shipsor otherwise from Calcutta and to 
import cocaine from Japan by reverse process to 
Calcutta and thencs to above-mentioned places in 
Upper and Central India including Native States 
and in pursuance of said conspiracy there was a 
trafficking onahuge scale in opium cocaine and 
firearms and thereby committed an offence punish- 
able under s. 120-B, Indian Penal Code read with 
s. 9 a, b, c, d, Opium Act (Act 11878), ss. 13 14A, 
and 19, Dangerous Drugs Act (Act Il of 1930) s. 19 
(a) and ‘c) of the Arms Act (Act JI of 1878) and 
within the congnizance of this C ourt,” 
and then comes the concluding paragraph: 

“And I hereby direct that you be tried by the said 
Court on the said charge.” 


It appears therefore that in the month of 
October 1931, forty-six persons whose names 
appear at the head of the charge, were 
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being indicted for being parties to 
one vast conspiracy which had come 
into existence in the year 1920 
aud subsisted right down to the March 
19, 1932, that is to say, for a period of 
some twelve years. ‘I'he objects of this 
widespread conspiracy, put shortly were 
these: to acquire and collect opium from 
Indian States and other places in Upper and 
Northern India, (and for that purpose there 
was a group of conspiratorsin Delhi and 
possibly in other places in Upper and 
Northern India); then to cause opium to 
be conveyed to Calcutta where it was re- 
ceived and possibly accumulated by a 
group of Peshwaries who were acting not 
only in concert with each other but in 
conjunction with the consignors in Nor- 
thern [ndia, From this group in Calcutta 
the opium was conveyed to another group 
in Kidderpore, a group consisting of a num- 
ber of persons who have been referred to 
as Karbaris. They were said to have been 
acting in concert with the first two groups. 
The Karbaris in their turn transferred 
the opium to another group of persons who 
have been referred to as the Manghis. 
They were acting in concert with the 
Karbaris and under their directions the 
Manjhis conveyed the opium in country 
boate and surreptitiously handed it over 
to sailors or other members of the crew of 


various . ships leaving the Port 
of Oalcutta for places in the 
Far East. The chain thus consisted 


of five main links. Bach link in its turn 
was ‘comprised of smaller links and the 
whole thing formed an organization for 
doing what the learned Magistrate in his 
judgment has described as an organised 
trafficking on a huge scale and an interna- 
tional trade in opium. The charge also 
alleged that by this organization cocaine 
was brought from Japan and other places 
in the Far East and conveyed through the 
links of the large chain until it reached the 
other end of the chain, and was distributed 
in Northern India and possibly in other 
places. < 
The gist of charge therefore against all 
these forty-six persons was that they were 
units of varying degrees of importance in 
one large organization. They were all 
members of one body, some of whom might 
have been or no doubt were of more import- 
ance than the others. But that isthe case 
with regard to any large and complicated 
piece of a machinery; some of the cogs are 
of more importance than the others but 
pach of them hag its own part andin the 
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sense that it may be said that the smallest 
nut may be just as vital as bigger parts of 


the machinery. For the purpose of resolving - 


this question with regard to the validity of the 
charge one has to bear in mind what the 
essence of the allegation against the forty- 
six persuns really was. In essence the 
allegation was nothing more or less than 
what I have been endeavouring to describe, 
namely that each one of these forty-six 
persons was an integral part in avast piece 
of machinery designed to serve the object 
of unlawiully exporting opium and 
unlawfully importing cocaine. To put it 
even more tersely, the charge against the 
forty-six persons was that of illegal 
trafficking in opium and cocaine. 

That was a violation of the law in this 
country even before the passing of the 
Dangerous Drugs Act in the year 1930. 
It is not necessary, I think that that I should 
refer in detail to the various sections of the 
Opium Act of 1878 or tothe Bengal Excise 
Act of 1909 (Bengal Act V of 1909) in order 
to show that long prior to the year 1930 it 
had been unlawful to deal with opium 
and cocaine in the way these substances 
were dealt with by the present accused in 
this case. In order fully to appreciate how 
the law stood, itis necessary to examine 
a number of sections of both the enactments 
I have mentioned, -and to take into con- 
sideration the definition appearing in them. 
We have been referred to all the relevant 
setions and provisions of those Acts in the 


course of the argument, and we have very. 


carefully, considered how the matter stood 
prior to the beginning of February 1931 and 
it is quite clear that long before that date 
it would have been possible to frame a 
charge almost precisely in the same terms 
as the charge in the present case with 
only slight alterations as regards the 
reference to the relevant sections as con- 
tained within brackets in the charge. 
Looking at the matter therefore from that 
point of view, I think it may be taken 
that the material part of the charge is that 
which sets out the nature of the offence 
and gives a description of the manner in 
which it was alleged that the operations of 
the conspiracy were carried out and in 
effect and for all practical purposes the 
enactments were merely referred to in the 
charge for the purposes of indicatipg 
under what provisions of the law as it 
existed at the time of the trial, the accused 
persons could be punished if they were found 
guilty of the allegations made ‘against 
them. The learned Advocates who stressed 
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the point with regard to the validity of the 
charge, based a great deal of their argu- 
ments upon the fact that s. 120-4, Indian 
Penal Code, states: 

“When two or more persons agree to do, or cause 
to be done, (1) an illegal act, or (2) en act which 
is not illegal by illegal means,’ such an agreement 
is designated a criminal conspiracy.” 

Then follows a proviso which is not re- 
levant for our present purposes, because 
it only relates to agreements which are 
not agreements to commit an offence, It 
is correct tosay that the gist of an offence 
of conspiracy, or more accurately, the gist 
of an offence under s. 120-A is the con- 
spiracy or agreement between the accused 
persons. Inother words a mere agreement 
between two or more persons to do an 
illegal act, or an act which is not illegal by 
illegal means is of itself a criminal conspira- 
cy, 

The learned Advocates whorelied so much 
on this contention, that is to say the con- 
tention with regard to the form of the 
charge endeavoured to induce us to adopt 
the view that because a mere agreement to 
do an illegal or a legal act by illegal means 
is itself a conspiracy, therefore the con- 
spiracy is notonly complete but is conclud- 
ed directly the agreement is, made in the 
sense that the agreement having been 
made the offence is, once and for all, 
constituted and therefore in effect a con- 
spiracy is an offence. which begins and 
ends at one and the sametime. That in 
my opinion, is an entirely fallacious argu- 
ment. It isone thing tosay that a mere 
agreement constitutes a conspiracy in 
certain circumstances, i.e., the gist of the 
offence under 8. 120-A the 
agreement, but it is entirely another thing 
to say that the agreement having been 
made, it is impossible that the conspiracy 
should exist beyond the actual time at 
which the agreement is born if I may so 
putit. The learned Advocates appearing 
for the petitioners would have held that 
the birth and death of the conspiracy are 
simultaneous or at any rate so closely does 
one follow the other that there is no apprecia- 
ble period of time between the two. 

It seems to me that any such argument is 
based upon entirely a wrong interpetation 
of what the section means. The section 
cannot be used in aid of the defence where 
it is said that a criminal conspiracy was 
in existence for a certain period of time. 
It is true that a mere agreement may bring 
the conspiracy. into existence but nowhere 
it ig said in the Oode that after thatthe 
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offence no longer exists. It seems to me 
that it is only reasonable to hold that 
criminal conspiracy may come into ex- 
istence, and may persist and will persist 
so long as the persons constituting the 
conspiracy remain in agreement and so 
long as they are acting in accord, in fur- 
therance of the objects for which they 
Therefore, in 
my opinion, the question whether this 
particular conspiracy was in existence or 
not at the time when the Dangerous Drugs 
Act came into operation in 1931 is solely 
a question of fact. No doubt in the course 
of the years some of the original 
conspirators fell out and others came in: 
some of the persons who entered into 
agreement to trafic in opiumin the year 
1930 might get tired of taking part in it, 
and some might have waxed fat on the 
illicit profits and thought it well to retire: 
others may have died and various new links 


in the chain I have described might 
have been forged by other persons 
coming in and taking the place. of 


the others who fell out, or the large links, 
asI have called them, in the chain may 
have become more extensive, or some of 
them may have shrunk but in effect the 
conspiracy went on, beginning in 1920 and 
lasting up to the year 1930. Thereis a 
definite finding upon that point on the part 
At 
p. 52 of the printed judgment he says: 

“From a thorough consideration of all evidence, 
oral, documentary, and circumstantial, produced by 
the prosecution as enumerated above at length, I hold 


‘without hestitation that the main issues have been 


definitely establihed, e. g. (1) The existence of a - 
conspiracy to smuggle opium and cocaine between 
Northern and Central India at one and Burma ports 
and ports in the Far East at the other, Oalcutta 
being the centre of the great secret trade ; (2) that 


- the accused persons in general are parties to the 


above conspiracy. Then he proceeds to consider the 
case of each of the accused persons.” 


Tae learned Additional Sessions Judge 
touching the matter as regards the duration 
of the conspiracy at p.8ofthe print says: 
If Exs. 87/8, 106, 88/9, 87/47, 105/5, 102/24 
O aré significant of smuggling transactions 
at all, they are evidence that the conspiracy 
was still in existence till August 30, 1931, 
and July 31, 1921:” 

“Perhaps it would be more correct if those dates 
are reversed but it is quite clear from those dates 
that the learned Judge was of opinion that the con- 
spiracy was in existence in the month of August 
1931. Then he says: It is the Orown case that 
these transactions were the concluding parts of the 
general conspiracy. The law applying to the general 
conspiracy must be that law which is in existence 
on its last day, which was the day on which the 
charge was framed, Then he proceeds to say: It 
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was argued for the Crown that s. 41, Dangerous 
Drugs Act, also covered the matter.” 


I regret that I am unable to agree with 
what the learned Judge says as regards 
the applicability of s. 41. In my opinion 
it has no application to the present case at 
all. The importance of those passages in 
the judgment to which I have just refer- 
red is that there is a definite finding 
that the conspiracy, that is to say, 
the unlawful agreement was still in 
existence in the year 1931, and findings of 
both the Courts indicate in my opinion, 
that this illegal conspiracy, that is to say, 
this vast organisation having unlawful 
objects had been functioning continuously 
from some date even anterior to the year 
1920. Both the Courts have dealt with 
the matter upon the footing that the con- 
spiracy was in existence and that the agree- 
ment was in operation continuously bet- 
ween the years 1920 and 193]. Both the 
Courts having formed that opinion, proce- 
eded to satisfy themselves as to how many 
or which of the accused persons were mem- 
bers of that conspiracy. The learned Magis- 
trate, it isto be observed, said (at p. 52 of 
the printed judgment; : 

“It was represented by the learned Counsel for 
defence that as the period of the charge has been 
taken to commence from 1920, no evidence has been 
given to show that the conspiracy was hatched in 
that year, nor has any evidence been given as to 
when, where and what agreement was made between 
the parties to the conspiracy from one end of the 


chain to the other, or when each individual conspirator 
joined the conspiracy. The evidence however is 


` definite that the conspiracy existed from long : 


before 1920 and a particular period was taken for 
this case for confining the evidence to that period. 
The agreement in the present case can be easily and 
very strongly inferred from the oral, documentary 
and circumstantial evidence which raise the strongest 
presumptions of the existence of a common concerted 
plan among the accused persons to carry out their 
unlawful design.” 


It was argued before us that there was a 
misjoinder in this case, in that all the 
forty-six persons ought not to have been 
tried together on one and the same charge. 
That would have been a more satisfactory 
course from some points of view, but the 
Crown chose to think, and no doubt rightly, 
as the case was presented to the advisers 
of the Crown, that it was better to charge 
all these persons as being parties to one 
conspiracy. The Crown took the risk of 
being able to establish that charge, and 
in the opinion of the two Courts below, they 
succeeded in doing so, The matter comes 
before usin this position: that there isa 
finding that there did exist a general con- 
spiracy, and that is a finding which cannot 
be challenged before us. Therefore we 
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have to decide this matter upon the footing 
that there was a conspiracy from the year 
1920 until latein the year 1931, and that 
the twenty-six persons who have come 
before this Court were parties to this con- 
spiracy. ` 

When one realizes that position it seems 
quite clear that in order to deal with these 
twenty-six persons on the footing that they 
had contravened not only the provisions of 
the Opium Act, but the provisions of the 
Dangerous Drugs Act, we may recall for 
what it is worth, that some of these persons 
continued in their nefarious acts even when 
they were on bail. The findings of the- 
Court below are entirely destructive of 
any argument which is based upon the 
suggestion that there were no overt acts 
after the Dangerous Drugs Act came into 
force, because the findings indicate that the 
conspiracy was extant at the time and 
these persons were still in agreement, and 
either acting in accordance with that agree- 
ment, orready to act when occasion arose. 
On the view that there was this conspiracy 
there is nothing in the argument that there 
was any misjoinder and that the trial was 
bad, because so many persons were tried . 
jointly. They were all alleged to be mem- 
bers of a criminal conspiracy, and they 
have been found to be members of a crim- 
inal conspiracy. What I have said dis- 
poses of the third point put forward on 
behalf of the defence and inferentially it . 
disposes of the fourth point. 

The fourth point was that it was not 
competent to the Crown to include in the 
charge any reference to the Dangerous Drugs 
Act, 1930, 1. e, it was notright to charge - 
any of the persons, with a contravention of - 
the Dangerous Drugs Act, and none of : 
them should be punished with the punish- 
ment provided for in the relevant sections 
of the Dangerous Drugs Act, and that 
therefore the maximum penalty which could 
have been imposed, was not two years’ but 
one year’s rigorous imprisonment. That 
being the position the majority of the 
sentences imposed were illegal. There was 
a further argument that if the Dangerous 
Drugs Act, 1930, be ruled out altogether, 
as the defence contended, then it was not 
competent either to the Appellate Court 
below or to this Court, or to any other. 
Court to require security to be furnished 
in the manner ordered by the learned Ad- 
ditional Sessions Judge of Alipore. This . 
argument has no substance in it, and fails 
completely, one comes to the conclusion, as 
we have, for the reasons which I have 
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already given, that it was quite in order 
and lawful for these persons to be charged 
with being members of a conspiracy which 
was punishable not only by reading 
s. 120-B with certain sections of the Opium 
Act, but also by reading s. 120-B, Indian 
Penal Code, with certain sections of the 
Dangerous Drugs Act, 1930. Upon the 
view that the Dangerous Drugs Act, 1930, 
does have application tothe circumstances 
of this case, it follows that the order made 
by the learned Additional Sessions Judge 
with regard to the giving of security was 
a valid order. 

I have now dealt with the four main 
points which were relied upon directly or 
indirectly by all the petitioners before us. 
As already explained some of the Advo- 
cates appearing pressed some or all of 
these points made quite clear to us that 
the latter associated themselves with the 
arguments of the fromer and relied upon 
these points as being of vital. importance 
to their respective clients. I now come to 
the point which is taken on behalf of cer- 
tain of the accused, namely, the petitioners 
Abdul Rahaman in Rule No, 951, Fazaldin 
in No. 952, I’azaldin described as the brother 
of Golam Jelani in No. 958, Din Mohamed in 
No. 959, Chunu Mia, Hafizar Rahman and 
Mokleswar Rahaman in No. 960, Amiruddin 
in No. 962 and lasily Ali Azam Pundit in 
No. 965. This point amounted in effect toa 
plea under the principle of English Criminal 
Jurisprudence of autrefois convict or in 
one or two instances autrefois acquit. This 
plea was, it was urged, available to these 
convicted persons respectively by reason 
of the provisions of s. 403, Criminal Pro- 
cedure Code. The point was argued very 
fully and very forcibly by four of the 
learned Advocates appearing for the per- 
sous whose names I have just mentioned, 
namely, by Mr. N. K. Basu on behalf of 
Abdul Rahaman, by Mr. A. K. Fazlul 
Huq on behalf of Fazaldin and Amiruddin 
and Ali Azam Pandit, by Mr. Talukdar 


on behalf of Fazaldin of Amposta the peti- , 


tioner in Rule No. 952, and further by Mr. 
Daud on behalf of Din Mohamed, Chunu 


Mia and Hafizar Rahaman. The arguments . 


put forward by the four learned Advocates 
I have mentioned, follow the same lines. 
Mr. Talukdar, however, in arguing the 
case of Fazaldin ot Amposta , called our 
attention to certain chronological facts, 
Mr. Talukdar pointed out that the first 
statement made by the witness Rokunali 
was made on June 15, 1930, and that at or 
about the same time certain accounts which 
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are said to bear upon the conspiracy, were 
In the hands of the Police. The second 
statement made by Rokunali was on July, 
19, 1930, on that occasion also other ac- 
counts came into the possession of the 
Police, and thereupon the house of Fazaldin 
who was also described as Fazlu, was 
raided, In December 1930, the third set 
of accounts came into the hands of the 
Police. These accounts constitute the first 
set of accounts which, according to the 
arguments put forward by Mr. N. K. Basu 
on behalf of Abdul Rahaman, were not pro- 
perly proved in evidence at the trial and 
ought not to have been taken into con- 
sideration. Mr. Talukdar, however, put . 
these dates before the Court for the pur-. 
pose of founding his argument that in 
December 1920, the Police were or ought 
to have been in a position to charge 
Fazldin with an offence very similar if not 
entirely identical with the offence with 
which he stocd charged in the present. 
proceedings, and that therefore the fact that. 
he was convicted of certain offence under 
the Opium Act by the Chief Presidency 
Magistrate of Calcutta on December 3, 
1930, ought to operate in suchas way as 
to enable Fazaldinto rely on the plea of 
autrefois canvict as provided for in s. 403, 
Criminal Procedure Code. 

It is tobe observed, however, that the 
third statement which was made by Rekun- 
ali and which seems to have been much 
more detailed and much more. comprehen- 
sive than either £ of the previons ones, was 
madein April 1931 and we must take it’ 
that it was only after the third statement 
came before the authorities that it was 
decided that there was sufficient material. 
to justify a wholesale prosecution of the 
kind, which was ultimately commenced on 
October 5, 1931. The question of the ap- 
plicability of s. 403, Oriminal Procedure 
Oode, tothe accused persons whose names 
I have enumerated, is one by no means 
free from difficulty, and we have given 
to it our most anxious and careful consi- 
deration. The arguments put forward 
and so well put forward bythe four Ad- 
vocates whose names I have given, were 
undoubtedly impressive, and at ‘first sight 
it had appeared that the clients of those 
four learned Advocates might be entitled. 
to belet out of these proceedings by 
reason of their previous convictions, or in 
one or two instances by reason of iheir 
previous acquittals on charges made a gains 
them in connection with trafficking in opium ` 
orraw cocaine, ve 
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It is to be borne in mind, however, that 
the principal that'no one ought tobe put 
in jeopardy twice for the same offence 
(which is of course an agelong principle 
of the Common Law in England) has so 
far as this country is concerned, been 
Jaid-down in the precise provisions of 
s. 403, Criminal Procedure Oude. No 
doubt the legislature did intend to embody 
in that section as far as possible that 
fundamental principle of English criminal 
jurisprudence, but it hasto be borne in 
mindthat the provisions of statutory enact- 
ments must always and necessarily be 
somewhat less elastic than those to be 
gathered from the Common Law which in 
effect, at this time of day is enshrined in 
judgments in decided cases. We have to 
administer and to apply as accurately as 
lies in our power, the precise words of 
the relevant statutory enactments. There- 
fore itis essential for our present purpose 
to see and understand the precise lan- 
guage of the section under consideration. 
Section 408, sub-s. (1), Criminal Proce- 
dure Code, reads as follows: 

“A person who has once been tried by a 
Court of competent jurisdiction for an offence and 
convicted or acquitted of such offence shall, while 
such conviction or acquittal remains in force, 
not be liable to be tried again forthe same offence, 
nor on the same facts for any other offence for 
which a different charge from the one made against 


him might have been made under s:":236, or for 
which he might have been convicted under s. 247." 
Sub-section (2) says: 

“A person acquitted or convicted of any offence 
may beafterwards tried for any distinct offence for 
which a separate charge might have been made 
against him on the former trial under s, 235, 
sub- 5, (1)” 

And sub-s. (3): 

“A person convicted of any offence constituted by 
any act causing consequences which, together 
with such act, constituted a different offence from 
that of which he was convicted may be afterwards 
tried for such last mentioned offence, if the 
consequences had not happened, or were not known 
to the Court to have happened at the time when 
he was convicted.” . 

For our present purpose I do not think 
it necessary to do more than to emphasize 
the precise words of sub-s. (1); and the 
effect of that sub-section comes to this: 
that a person who has once been tried for 
an offence and either convicted of it or 
acquitted of it, shall not be tried again 


either for the same offence or for any 
other offence based on the same set of 
facts. i 

Mr. Talukdar referred us toa num- 


ber of authorities, butin amatter of this 
kind previous decisions are, on the whole, 
of very little assistance, because in every 
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is raisèd the neces- 
sary answer must depend almost entire- 
ly upon the facts of each particular case. 
Amongst the authorities cited by Mr. Taluk- 
Bepari 
v. Satis Chandra Ghose (1). In that case the 
petitioners had on one occasion been tried 
under s. 193, Indian Penal Code, and 
after a careful and exhaustive examination 
of the whole evidence, were acquitted. 
Subsequently they were put on their trial 
under ss. : 467 and 471 read with s. 120-B, 
Indian Penal Code. As an outcome | of 
these proceedings the mattercame before 
this Court, where it was held by Suhra- . 
wardy, J., and Mukherji, J., that inas- . 
much as the factson which the complaint’ 
had been founded, were inseparable from 

those upon which the previous case was 

proceeded with, the proceedings should be 

quashed. It appears from the judgment 

that the learned Judge came to the con- 

clusion that the facts of the case with 

which they were then concerned, were 

wholiy inseparable from the facts on. which 

the previous case had proceeded. We do 

not in any way dissent from the princi- 

ples which were applied in that case, 

and in so far as that case is of any assis- 
tance for our present purpose, it :seems 
to apply, against rather than for the 
contention put forward by -Mr. Talukdar, 

because as far as we can see it is impos- 
sible to say that the facts of the present 

case are inseparable from those of the 
case previously brought against Mr. Taluk- 
dar’s client. It is necessary 1 think that 

I should state what were the charges pre- 
viously made against those of the peti- 
tioners who are seeking to rely upon the 
protection afforded by s. 403, Criminal 
Procedure Code. 

Abdul Rahaman, Din Mohamed and Amir- 
ud-din were prosecuted at Delhi on Janu- 
ary 6, 1932 on charges under s. 120-B 
read with s. 9, Opium Act, as amended 
by the Punjab Act IIL of 1925, in res- 
pect of the export of five consignments of 
opium from Delhi and one consignment 
from Rajputana between the months of Janu- | 
ary and July, 1930; they were also charged 
with s. 9, Opium Act, read which s. 109, 
Indian Penal Code, in respect of possession 
of maunds 4 and 254 seers of opium 
which was conveyed by or was, at any rate 
in the possession of a man _  nained 
Mathews on July.25, 1930. Mathews was 


(1) 87 Ind. Oas. 847; AIR1926 Oal. 450; 26 Or. L J 
1023; 30 O W N 384, 
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a witness in the present vase, “andi it is? 


said ‘that he was one of the agents employ- 
ed,, for the purposes of- conveying: opium 
from Delhi ‘to Calcutta; and- possibly: bė- 
“tween other places? With regard td these 
charges against Abdul Rahaman, Din Mo- 
hamed and Amiruddin, it is to be observed 
that they were limited to certain definite 


` operations which took place during certain 


‘period.. The same man Amirud- 
-din was again charged with Din Mohamed 


on. February 19, 1929, with being in posses-. 


ssoion™ of a quantity of cocaine, charash and 
“opium. .on November 20, 1928, contrary to 
na provisions of s. 9, Opium Act, and 
46, Bengal Excise Act, and aleo with 
_-esiipirdey 40 possess that quantity of drugs 
” between November], 1928, and November 20, 
1928, ini Calcutta. Both charges related to 
- one and the same discovery of drugs. 
+Fazaldin of Amposta (Mr. Talukdar’s 


client) was. charged jointly with Ali Azam 


Pundit, one of Mr. Huq’s clients on Décem- 
-ber 3, 1930, before the Chief Presidency 
Magistrate, Calcutta, with an offence under 


:.B. 9, Opicm Act, for having possession of 


‘9 seers of opium on August 11, 1930, and 
under s. 46, Bengal Excise Act, in respect 
of a quantity of cocaine. They were con- 
victed only in respect of the opium, under 
s. 9, Opium Act, and also for conspiracy 
to possess opium under s. 120-B, Indian 
‘Penal Code, read with s. 9, Opium Act. 
There had beén a charge ‘laid against 
them ` under s. 120-B, Indian Penal Code, 
=Yead with s. 9, Opium Act and s.. 46, 
-Bengal Excise Act, that is to say, con- 
spiracy- to possess opium between May 27, 
1929, on August 11, 1930. Chunnu Mia and 


_Mafizar Rahaman, two of Mr. Daud’s clients 


were charged inthe year 1931 before the 


, Police Magistrate at Alipore with charges . 


“under 5. 9, Opium Act, in respect of pos- 
session of 291 seers of opium on March 18, 
1931 “at Choonnoo's house at Kidderpore. 
-Chunnoo was convicted but Hafizar Raha- 
man, acquitted. They were also charged 
under s: 120-B read with s. 9, thatis to 
say; :with conspiracy to possess a quantity 
‘of ‘opium, - Fazaldin (described as brother 
_.o£; Golam Jelani deceased) another client 
:-of-Mr. Hug, was charged on December 17, 
“1995, before the Chief Presidency Magistrate 
of Calcutta under s. 9, Opium Act, in res- 
-pect of the possession of 35 seers of opium 
and also under s. 46, Bengal Excise Act, 
in “respect of the -possession of 37 ounces 
vof cocaine which was ‘found in the house 
of Golam Jelani who was convicted on his 
‘guilty, -and Fazaldin -was 
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discharged” under 8. -253, ‘Criminal * 
cedure ` Coder". 

“Tt is of céutse’ thee fact that all these 
aaa which I-haye enumerated,; were 
„charges in respéct - of illicit dealings in 
drugs and in most of the cases there was 
a charge of conspiracy extending over short 
period of time and those ‘periods of‘time 
were part of the period of time set forth 
in the charge of the present proceedings. 
It was, therefore, argued on behalf of. 
Abdul ‘Rahaman, Amiruddin, Fazaldin, 
Channu Mia, Hafizur Rahaman, Fazldin 
and Ali Azam Pundit, that they had-on 
previous occasions been convicted or acquit-- 
ted, asthe case might be, of conspiring 
with one or another of the persons “who 
are now said to be parties tothe larger 
and main conspiracy and have -been 
invited to take the view that it was not 
open to the Crown topick out twoor three 
or more conspirators from a larger body 
of conspirators and charge them with 
offences which, for all practical purposes, 
were merely overt acts or as Mr. Camel 
very happily putit manifestations of the 
existence of the widespread conspiracy 
that argument has a great deal of force 
in it. 

Nevertheless when one applies the 
criterion laid down by the precise words 
in s. 403 itself, it does hot seem to us 
possible to say that any of these persons 
had on any previous occasion, either been 
charged with the same offence with which 
they are now charged or that-they are 
now being charged with an offence founded 
on facts which are the same as those 
‘upon which the previous charges were 
ee Having regard to a fact which 

Talukdar brought to our attention 
which is a decisive and dominating factor 
in the case, namely that the third state- 
ment of Rokunali was not in existence at 
the time when any of the previous charges 
were made can it be rightly said that at 
the time when ihe previous charges were 
made, the Crown was in a position to have 
made a cha ge against these persons 
identical with or even similar to the 
‘charge which was made in the present pro- 
ceedings. In none of the previous cases 
was there any question of exporting 
-opium out ot India or importing cocaine 
into India, and it is crystal clear, in my 
opinion that the gravamen of the present 
charge was the international trafficking of 
opium and cocaine. . . : 

I have endeavoured to describe the 
‘nature, of the vast ‘conspiracy which at 
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the trial, was proved .to have existed. -It’ 


is abundantly clear that the prime object 
of that conspiracy was to send opium out 
of India and to. bring -cocaine into India. 
. If it were possible to` conceive :'6f an un- 
lawful organization ' having the formal con- 
stitution of a limited liability Company 
with a proper memorandum of association 
and. articles of association, 
this case in the memorandum of association 
we should have found’ set out as two of 
the main objects for which the Company 
was formed, one, the exportation of the 
opium and secondly, the importation of 
‘eocaine, In these circumstances after 
giving the matter our very careful and 
.anxious Consideration we feel that we 
should not be justified in saying that 
the’ previous convictions to which I have 
referred in detail afford any protection to 
the persons relying on them by reason of 
the provisions of s. 403, Criminal Procedure 
Code. 

The learned Magistrate at the trial con- 
sidered this point fully and carefully and 
the learned Sessions Judge has ‘also 
given it his serious and careful attention. 
At p. 6 of the print of his judgment he 
says: ' 

“I shall now discuss the other law points upon 
which the defence relies. The first’ of these was 
the claim by some of the appellants that their 
revious trial and conviction before a Oourt at 

alhi. before the Ohief Presidency Magistrate and 
thé Police Magistrate here have attracted the 
protection afforded by s. 403, Oriminal Procedure 
Oode, Under the Evidence Act the burden of 
proving that claim rests upon the persons who will 
thereby . profit. A perusal of the section shows 
that itsintention is to protect any man from being 
tried twice on the same facts whether those facts 
would have justified a graver charge ora different 
one from that upon which he was tried or not.” 

Then he gives an example and con- 
tinues : 

“The test is, therefore, whether the facts are the 
same or not; whether an ordinary intelligent man 
using ordinary common sense which I take to be 
the measures of the legislature would on reading 
both charges infer that the facts were the same. 
If the matters common in both charges and pleaded 
in the second can be subtracted from the first 
without altering the substantial identity of it, it 

- becomes obvious that they are not the same and 
s. 403 willnot be attracted. We find here that the 
points of similarity between the two trials are 
much more apparent than real, Some of the 
individuals are thesame, the offences laid are the 


same, but the conspiracies are different, the 
confederations are different and the, timesdo not 
coincide.” _ a A 


Later on he says: f 

“The section (s. 403) means what it says which 
is, that a man is not-to:be ‘put on his trial twice 
on. the same facts even though they would justify 
other charges under- other Acts 
interpretations.” = 
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‘At the’end he says: 


. “It. prevents a man from being 
‘and in‘ Calcutta . for the same- conspiracy. :But 
~it. does `not~ save him from .trial in either ‘place for 

a conspiracy in either place: unless he can prove 

that it-was the same conspiracy.” ~~ <. 

Thére-are definite- findings of facts in 
this case that it was a different conspi- 


tried in Delhi ` 


racv, and those findings are not matters . 
behind which we can go, and we must ' 


therefore, accept the position ‘that’: this 
was a different conspiracy at any time, 
in the sense of having an organisation and 
objects different from 
the previous case. We, therefore, hold 


that s. 403, Criminal Procedure Code, has ` 


no application to the present proceedings, 


those charged in: 


The sixth point which has been put be-- 


fore us has reference to the admission of 
certain items of evidence namely, the 


accounts of Fazaldin, which I have already :. 


mentioned and those of. Amiruddin. - Mr.. 


-N. K. Basu said that these | accounts. 
were not proved to be Fazaldin’s accounts 
or Amiruddin’s accounts at all, and that 
from the mode in which ; 
sented to Court, they were not admissible’ 


in law. ae 
These accounts have been discussed by 
the learned Sessions Judge at some length 
at p. 7 of the print of his judgment. He 
says: 2 
“The next law point taken by the defence was. 
the admissibility of . the accounts, the -plea-being 
that they do not conform to the Evidence Act. 
The cruxofs. 10 is whether there is reasonable 
ground to believe that two or more persons have 
conspired together. There can be no doubt’ that 
the belisf was reasonable. In other words the learned 
Judge says that there was a good ground for 
satisfying that there was conspiracy and therefore,- 
the accounts might be used as 


made the accounts or kept the account. The sécond 
impeachment was that the accounts were inadmis- 
sible and unreliable because they were not drawn- 


up in the ordinary course of business, nor, were 
they in regular form. The learned~ Judge 
says: If I say _so there is here betrayed a 


certain casuistry. The ordinary course of business 
means the habit of any business at all not merely- 
of any honest business whether the irregularity of 
the entries is such as to destroy their reliability 
isa question of fact, but it was certainly’ never 
the- intention of the legislature to rule that only - 
accounts kept in a certain form are admissible, 
These particular accounta are drawn out to aid 


smugglers in breaking the law, and in disposing W: 
they were never tobe- 


of the -proceeds thereof, | 
the basis of a. civil suit. The facts to which 


they related were a matter of common knowledge - 
when only dates and sums were really uecessary to 
keep onrecord to explain a certain balance ta a 
partner, or an agent, orto a Selish. It they con- 
veyed these factsto the parties, it was sufficient for 
their purpose and if it was sufficient for that, itis. 
sufficient to infer their purpose from it,'= -- 


In other words the learned Judge seems -~ 


they were pre- | 


evidence against . ` 
persons other then the - conspirators who actually’: 


+ 


nag! 
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to have come to the conclusion that these 
accounts were kept by some of the conspira- 
tors for the purpose of recording transac- 
tions in which others of the conspirators 
were concerned. The accounts were used for 
the purpose of linking up one or other 
of the conspirators as parties to the general 
conspiracy. The question of the value as 
evidence of these accounts really seems 
to resolve itself into a question of fact. 
It is quite impossible for us to say that 
the accounts oughtto have been excluded 
without undertaking a lengthy and de- 
tailed examination of the great deal of 
the evidence given in the course of the 
trial. Weare of opinion that we must 
‘accept the learned Judge's view with 
regard lo the accounts to all intents and 
purposes, as a finding of fact. 
. The same observation applies with re- 
: gard tc the argument very fully put for- 
„ward by Mr. Camel. Counsel on behalf of 
Abdul Majid in Rule No. 956, Mr. Camel, re- 
ferred us indetatil to the items of evidence 
set forth by the learned Additional Sessions 
Judge as being sufficient in his opinion 
to sustain the conviction of that particular 
accused. Mr. Oamel argued that the 
conviction had been upheld by the Appel- 
late Court below upon a consideration of 
evidence which was inadmissible and 
ought nct to have beenreceived in evidence 
at all and which in any event was not 
reliable. As regards one of the findings 
of the learned Additional Sessions Judge, 
Mr.:Camel said that that was based on 
no evidence whatever. We can only say 
with regard to Mr, Camel’s argument... 
and with regard to all the other arguments 
put......... forward on questions of fact, that 
as these are proceedings in revision we have 
not thought it right any challenge to the 
findings of facts of the two Courts below, 
It: is clear tous that the learned Magis- 
trate who tried this case fulfilled his task in 
a very able and conscientious and careful 
manner, A tribute to him was paid by 
the learned Sessions Judge who heard 
the- case on appeal. The learned Judge 
said: | 

“He (i. e. Mr. Ghose) has conducted a trial of 
great size and difficulty very competently and fairly 
and written a judgment which had placed all 
material matters before me in an admirable way, 
fittingly bringing his 18 months’ work to a close,” 

We have read the judgment of Mr. 
Ghose, and we are therefore in a position 
to endorse what the learned Sessions 
Judge has said with regard to it, at all 
events to the extent of forming the 
opinion that the learned Magistrate at the 
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trial did consider with great care the 
case of every single one of the accused 
persons, in order to ascertain whether or 
not they and which of them were members 
of the conspiracy which was the basis of 
the charge. Equally too the learned 
Sessions Judge adopted the very proper 
and right course of taking the case of 
each of the accused separately in order to 
ascertain whether the conviction of the 
32 persons who were convicted by the 
Magistrate, should be maintained or not. 
The learned Judge considered the case of 
each of the accused inthe same Order as 
that in which it was considered by the 
trial Magistrate and in the result as I 
stated at the outset thelearned Sessions 
Judge came to the conclusion that he 
ought to set aside the conviction of seven 
out of the 37 persons who had been convicted 
by the Magistrate. 

In our opinion after examining that 
part of the judgment of the learned Addi- 
tional Sessions Judge which deals with the 
individual cases, there was evidence on 
which the Appellate Court below could 
come tothe decision at which he is in fact 
arrived, It is not open tothe petitioners 
in these revisional proceedings to ask us to 
estimate whether that evidence was 
sufficient or not, So far as the facts are 
concerned, we must accept the findings of 
the Court below. 

There is one point I ought to refer to in 
connection with the conclusion of the 
learned Judge and it is this: Mr. N. K. 
Basu on behalf of Abdul Rahaman, com- 
plained that the learned Additional 
Sessions Judge upheld the conviction of 
that particular accused upon the basis of 
the oral evidence given against him by the 
first three of the prosecution witnesses. 
Mr. N. K. Basu voiced his grievance in no 
uncertain terms because he said that he 
personally had been misled by an observa- 
tion which fell from the learned Sessions 
Judge to the effect that he need not perhaps 
rely upon the evidence of the second and the 
third of the prosecution witnesses upon 
which Mr. Basu who was appearing for 
that particular appellant formed the 
opinion that it was unnecessary for him to 
address the learned Judge upon the 
matter of evidence given by those witnesses. 
It is impossible for us of course in the 
absence of further testimony on a point 
of this character to come to any conclu- 
sion asto how far the petitioner Abdul 
Rahaman might have been prejudiced by 
reason of the incident complained of by 
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Mr. N. K. Basu. Itseems to us that the 
learned Advocate must either have mis- 
understood what the learned - Additional 
Sessions Judge said ‘or -attached greater 
Importance to what he said than the 
occasion warranted. It may well be that 
any observation made by the learned 
Additional Sessions Judge with regard to 
the evidence of these two particular 
witnesses might have meant nothing or 
very little- more than that the learned 
Advocate need not trouble to stress the 
nature or quality of the evidence given 
by these witnesses because they were in a 
sense accomplices and it may be well that 
the learned Sessions Judge might have only 
meant to indicate that he did not propose 
to rely upon those two witnesses save in 80 
far as they were corroborated by other 
testimony or possibly save in so far as 
they were corroborated by the testimony 
given by the first witnesses. In order that 
Mr. Basu’s client should have the satisfac- 
tion of knowing thatthe incident has not 
really prejudiced him, we have looked into 
some of the other evidence against him, 
and-we are quite satisfied that his convic- 
tion was warranted. 

There Js one more topic with which I 
desire to deal. The learned Additional 
Sessions Judge at the end of his judgment 
thought it right to animadvert on what he 
considered to be the inadequacy of the 
penalties provided under the existing law 
for offences in connection with trafficking 
in dangerous drugs. The learned Addi- 
tional Sessions Judge at page 23 of the print 
of the judgment says: 

“The very lucrative nature of the trade raises up 
for it allies everywhere, andit is not inconceivable 
that in the world financial stringency which now exists 
the less enlightened Governments within and without 
India might wink at a trade from which a great deal 
of indirect revenueis brought into account while their 
own nationals are not much affected by the results.” 

Then he says — 

“The alternative seems to be to attack the trade 
itself on the lines of decreasing the profits and increas- 


ing its dangers and that entails a full dress campaign 
of adequate detection and adequate sentences.” 


At present even when prosecutions are 
made, and convictions are the result, 
the maximum punishment is out of all 
proportion, In the “Talma” case co- 
caine to the value of £7,500 was 
seized, but no one was caught. If any 
one had been convicted, the sentence would 
have only amounted at most to two years 
anda fine of a couple of thousand rupees 
which compared to the sums noted in these 
exhibits is merely ridiculous, Two years 
would keep an individual smuggler out-of 
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business for that time but the fear of the 
fine would not persuade a single gang to 
suspend even one operation. When this | 
case was being opened before us, we made 
some comments on the gravity of the offences 
with which these presons were charged. 
The wholesale trafficking in drugson the 
scale which seems to have taken place 
through the operations of the unlawful 
conspiracy of which these persons have been 
found to be the members, is not only a fraud 
onthe revenue but is something far more 
pernicious having regard to the physical and 
mental effects which accrue from the use of 
these dangerous drugs. I am not at all sure 
that I should not be right in saying that any 
person, who habitually supplies drugs of 
this character for the use of other persons is 
almost as blameworthy as if he had com- 
mitted murder. We entirely agree with the 
comments made by the learned Additional 
Sessions Judge with regard to the in- 
adequacy of the penalties provided for both 
under the Opium Act, 1878, and the Dan- 
gerous Drugs Act, 1930. ` 

It seems manifest on the face of it that | 
the sentence of two years’ rigorous imprison- 
found 
guilty is likely to exert only a very slight if - 
any deterrent effect. I have given the reasons 
why in our opinion the learned Additional 
Sessions Judge was competent to ‘ 
superimpose and was justified in im- 
posing the requirements with regard to 
the giving of security. We feel, however, 
that in some of these cases the 
amount of security required ought to’ be 
increased, sub-s, (4), s. 18, Dangerous 
Drugs Act provides that an order under 
this section may be made by an Appellate 


Court or by the High Court when exer- 


cising its powers of revision. We have’ - 
accordingly power to order any of these ` 
petitioners to execute a bond for such 
sums as we think might in order ‘to 
bring about, as far as possible, that they 
shall abstain from the commission of 
offences punishable under ss. 10, 12, 13 
and 14 of the Act, for a period of not 
exceeding two years. A point was raised 
that the accused in this case had béen 
sentenced not under the section of the 
Opium Act of 1878 nor under the section | 
of the Dangerous Drugs Act, but because 
this was a charge of conspiracy they were 
really sentenced under the provisions of 
s. 120-B, Indian Penal Code, itself. Bat 
when one looks at that section one finds 
that no definite penalty is there provided 
and that in order to ascertain what ‘the 
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penalty in any particular case should 
be one has also to look ats. 109, Indian 
Penal Code, and then to look at the relevant 
sections of the Opium Act and to those of 
the Dangerous Drugs Act. In these cir- 
cumstances I think it would be unreason- 
able to hold that these persons have not 
been sentenced under the Dangerous Drugs 
Act. In that view of the matter s. 18, 
Dangerous Drugs Act, is applicable. We 
propose to mark our sense of the 
gravity of the offence of which these 
persons have now been found guilty 
and our approval of the course adopted 
by the learned Additional Sessions Judge 
and at the same time to endeavour to do 
something more to put a stop to this 
trafficking in drugs by varying the re- 
quirements with regard to the giving 
of security in an upward direction. 
With regard to Abdul Rahaman, the 
petitioner in Rule No. 951, we think 
that he must be ordered to execute a bond 
for Rs. 10,000 with four diffierent surties. 
As regards Fazaldin in No. 952 the amount 
should be increased from Rs. 5,000 to 
Rs.-8,000 -Tn the case of Abdul Karim the 
petitioner in Rule No. 955 the amount should 


be increased to Rs. 6,000; in the case 
of Abdul Majid the petitioner in 
Rule No. 956, the amount should be 


increased to Rs. 1,000. In the case of Ibrahim 
Sadaghar, the petitioner in Rule No. 
957, the amount should be increased from 
Rs. 3,000 to Rs. 5,000. In the case of 
Motiyar Rahaman the petitioner in Rule 
No. 961, the amount should be increased 
from Rs. 500 to Rs. 1,000. In the case of Saleh 
Ahemd, the petitioner in Rule No. 963, the 
amount should be increased from Rs. 500 to 
Rs. 1,000 so also in the case of Abdul Rashid, 
the petitioner in Rule No, 964, and Ali Azam 
Pandit, the petitioner in Rule No, 955, and 
lastly in the case of Yakubali, the petitioner 
in Rule No 972 we, increase the amount 
from Rs. 500 to Rs. i,000. We desire to say 
that we are much obliged to the Jearned 
Advocates who appeared for the petitioners 
in these cases for the able and clear way 
in which all the points were put before us; 
they have been of very great assistance to 
us; we are also much indebted to the learned 
Advocate-General and Rai Bahadur Baner- 
jee for the arguments they have put for- 
ward on behalf of the Crown. We have 
derived much assistance form the learned 
Advocates and tbe matter has been put 
before usin the way which has enabled us 
to deal with it expeditiously, and I hope, 
satisfactorily. The result is that all these 
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rules are discharged and that the order of 
the learned Additional Sessions Judge at 
Alipore with regard to the giving of security 
will be varied in the way we have indicated. 
The petitioners must surrender to their 
bail and serve out the sentence imposed 
upon them respectively. Rules Nos. 953 and 
973 were struck out at the beginning of the 
hearing as the petitioners are dead. 

M. C. Ghose, J.—I agree. 

N. Order accordingly. 





PRIVY COUNGIL 
Appeal from the Patna High Court 
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SHADI Lat. 
Babu SHEONANDAN PRASAD SINGH 
AND OTHERS—APPELLANTS 
versus 


Hakim ABUL FATEH MOHAMMAD 
REZA AND ANOTHE2—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXIII, 
rr. 1, 3—Compromise—Authority of Counsel to 
compromise—Practice to ‘receive express authority 
from clients—Implied authority, limits to—Offer 
emanating from client—Agent of client accepting 
offer—Authority of agent to agree to the particular 
agreement not established—Compromise, validity of 
—Maiter compromised collateral to suit—Decree in 
terms of compromise, if can be made—Compromise— 
Absence of separate rocord of compromise—Decree, 
contents of (abiter) 


Counsel in India have the same implied 
authority to compromise an action as have 
Counsel in the English Oourts. But if such 


authority. is invoked to support an agreement of 
compromise the circumstances must be carefully 
examined. In the first instance the authority is 
an actual authority implied from the employment 
as Counsel. It may, however, be withdrawn or 
limited by the client: in such a case the actual 
authority is destroyed or restricted: and the other party 
ifin ignorance of the limitation could only rely upon 
ostensible authority. . In this particular class of 
contract the possibility of successfully alleging osten- 
sible authority has been much restricted by the autho- 
rities, if in fact Oounsel has had his authority 
withdrawn or restricted the Courts will not feel 
bound to enforce a compromise made by him 
contrary to the restriction even though the lack 
of actual authority is not known to the other 
party. But whatever may be the authority of 
Oounsel, whether actual or ostensible, it frequently 
happens that actions are compromised without 
reference to the implied authority of Oounsel at 
all. In practice it constantly happens that Counsel 
do not take upon themselves to compromise a 
case without receiving express authority from 
their clients for the particular terms: and 
this positition in each particular case is mutually 
known between the parties. In such cases the parties 
are relying oot on implied but on an express 
authority given adhoc by the client, Sourendra 
Nath Mitra v. Tarubala Dasi (1) and Neale v, 
Gordon Lennox (2) applied. 

Where in regard to a compromise each offer 
emanated from the client and was refused or 
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accepted by the client or his lay representative 
the karpardaz, and neither Counsel was attempting 
to exercise any authority of his own, nor would 
he reasonably have been believedto be exercising 
his own authority, but was merely a messenger 
between the two clients: : S ts 

Held, that as the case had been rested on the 
implied authority of Counsel alone, if the authority 
of the karpardaz to agree on behalf of his principal 
to the particular agreement was not established, the 
compromise must fail ; 

Held, also on facts, that as the matter compromised 
was collateral to the suit not only would it not 
be binding on the parties, but it would in any 
case be a matter in respect of which the Court, 
in pursuance of O. XXIII, r.3, should not make a 
decree. Shepherd v. Robinson (3), Swinfen v. 
Chelmsford (4\, Prestwich v. Poley (5), referred to. 

Obiter—If there is no separate record of the 
compromise the decree ought to recite the fact of a 
compromise and its termsand then proceed to set 
oat the orders made by the Qourt to enforce the 

ecree, : 


Mr. L. De Gruyther, K. C., and Mr. V. 
K. Krishna Menon, for the Appellants. 


Lord Atkin.—This is an appeal from 
the High Court of Patna and raises a 
question as to the validity of an alleged 
compromise on appeal of a suit in which 
the present appellants were plaintiffs and 
the respondents who were not represented 
before the Board were defendants. It is 
unnecessary to go into the details of the 
case. The relevant facts appear to be 
that before the transaction in question the 
appellants were owners of an 8 annas share 
in the Mauza Alapur and the second de- 
fendant Imdad Ali owned a 2 annas share 
in the same mauza. By registered deeds 
dated: July 12, and October: 27, 1921, the 
second defendant conveyed a 2 annas share 
in the mauza to the plaintiffs for a total 
consideration of Rs. 10,896. The plaintiffs 
subsequently discovered that on June 25, 
192], the second defendant had executed 
a mortgage in favour of defendant No. 1 
of the whole of his interest for a loan of 
Rs. 2,500. There was some. dispute as to 
the registration of this mortgage but it 
was finally registered on July 29, 1922. 
On October 2, 1926, the plaintiffs com- 
menced the present suit against the two 
defendants alleging that the mortgage was 
collusive and fraudulent and its registra- 
tion invalid and asking for a declaration 
that their interests in the property were 
not affected by the mortgage. The first 
defendant traversed the allegation against 
the mortgage and set up that the sales 
to the plaintiffs were collusive and fraudu- 
lent: the second defendant alleged that the 
mortgage was obtained by fraud of the 
first defendant and also alleged that the 
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sales to the plaintiffs were collusive and 
fraudulent. . 

The trial Judge, the Subordinate Judge 
at Monghyr, decided both issues in favour. 
of the plaintiffs, i.e. that the sale deeds 
were good and the mortgage was bad. 
Both defendants appealed to the High 
Court at Patna. Though the notice of 
appeal challenges the findings of the Judge 
on both points, it would appear that there 
was no substantial attack in the High 
Court on the plaintiffs’ title. As far as. 
the first defendant was concerned, it “was 
obvious that his mortgage if good was 
prior in date to-the sale to the plaintiffs; 
as to the second defendant the Judges of 


‘the High Court had no difficulty in afirm- 


ing the decision ofthe trial Judge as to 
the plaintiffs’ title, saying that Counsel 
had adduced no reason for differing from 
it. X 


The question in the present appeal 
arises as between the plaintiffs and the 
first defendant the mortgagee. It appears 
that at the trial the mortgagee had offered 
to buy the plaintiffs’ interest g in’. the 
mortgaged property for Rs. 20,000 | but 
this had been refused by the plaintiffs; 
On the appeal the plaintiffs had sent their 
karpardaz as their representative to attend - 
the appeal. Their Counsel were Mr. Mullick 
and Mr. Roy. The mortgagee was himself 
present at the hearing, his leading Coun- 
sel was Mr. Husnain. In the course of 
the argument Mr. Husnain offered on 
behalf of his client to pay Rs. 20,000 if 
the appellants gave up all claims to the 
property purchased. by them. This. offer 
was put before the karpardaz who was 
at first unwilling to accept it in the ab- 
sence of his principal but eventually accept- 
ed. This was communicated through Mr. 
Husnain to his client the mortgagee. A little 
later Mr. Husnain informed the Oourt 
that his client was no longer willing to pay 
Rs. 20,000. The argument then proceeded 
and Mr. Husnain made a second offer 
that his client would pay Rs. 10,860 if 
the plaintiffs gave up their claim. The 
karpardaz’ refused this offer. The Court 
appear to have favoured a compromise. 
The karpardaz was again approached, he 
again refused but at last reluctantly con- . 
sented believing as it is said that the 
case was a weak one and that his master 
was going to lose, The above facts are 
taken from the eae of sue Counsel 

. Roy. Accordingly a decree was 
T To dated March .8, 1932. It 
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is the only document in the record, and 
if it is in fact the only document brought 
into existence at the time it seems clear 
that it does not comply with the pro- 
visions of O. XXIII, which require that 
the compromise shall be recorded, and 
that a decree shall be made in accordance 
with its provisions. If there is no separate 
record of the compromise the decree ought 
to recite the fact of a compromise and its 
terms and then proceed to cet out the 
orders made by the Court to enforce the 
decree. Their Lordships, however, were 
not asked to treat this matter as one of the 
grounds of appeal. 

The appellants applied in review to set 
aside the decree on the ground that the 
compromise was made without their 
authority. At the hearing of this applica- 
tion it seems to have been agreed that the 
case should be determined by reference 
only to the implied authority of the 
Advocates tomake the compromise. In the 
petition for leave to appeal to His Majesty 
in Council it is stated that Counsel for the 
mortgagee gave up the actual authority of 
the karpardaz to effect the compromise : 
but whether this is so or not it seems plain 
that the case should proceed on the footing 
that no actual authouity in the karpardaz 
was established. On this footing their 
Lordships have no difficulty in coming- to 
the conclusion that the compromise cannot 
be supported by reference only to the impli- 
ed authority of the Advocates. As was 
laid down by this Board in Sourendra Nath 
Mitra v. Tarubala Dasi (1) Counsel in 
India have the same implied anthority to 
compromise an action as have Counsel in 
the English Courts. But if such authority 
is invoked to support an agreement of 
compromise the circumstances must be 
carefully examined. In the first instance 
the authority is an actual authority implied 
from the employment as Counsel. It may 
however be withdrawn or limited by the 
client: in sucha case the actual authority 
is destroyed or restricted: and the other 
party if in ignorance of the limitation 
could only rely upon ostensible authority. 
In this particular class of contract, however, 
the possibility of successfully alleging 
ostensible authority has been much res- 
tricted by the authorities such as Neale 
v. Gordon Lennox (2) and Shepherd v. 

(1) 123 Ind. Oas. 545; 57 T A 133; A I R 1930 
P O 458; Ind. Rul. (1930) PO 177; (1930) A L J 489; 
32 Bom. LR 645; 51 C L4 309; 58 M L J 551; 
340 W N 458; 11 PL T 461; 31 L W 803 IP O). 


Q (1902) A O 465; 71 LJ K B 939; 87 L T 341: 
‘1WR 140; 66 J P 757. 
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Robinson (3) which make it plain that if 
in fact Counsel has had his authority with- 
drawn or restricted the Courts will not feel 
bound to enforce a compromise made by 
him contrary to the restriction even though 
the lack of actual authority is -not known 
to the other party. 

But whatever may be the authority of 
Counsel whether actual or ostensible it 
frequently happens that actions are com- 
Promised without reference to the implied 
authority of Counsel at all. In these days 
communication with actual principals is 
much easier and quicker than in the days 
when the authority of Counsel was first 
established. In their Lordships’ experience 
both in this country and in India it con- 
stanly happens, indeed it may be said, that 
it more often happens that Counsel do not 
take upon themselves to compromise a case 
without receiving express authority from 
their clients for the particular terms: and 
that this position in each particular case 
is mutually known between the parties. 

In such cases the parties are relying not on 
implied but on an express authority given 
ad hoc by the client, It appears to their 
Lordships plain that such was the position 
in the present case. Each offer emanated 
from the client: and was refused or-accept- 
ed by the client or his lay representative. ` 
In the circumstances neither Counsel was 
attempting to exercise any authority of his 
own, nor would he reasonably have been 
believed to be exercising his own authority. 
He was merely asso often happens a mes- 
senger between the two clients. As there- 
fore the case has been rested on the implied 
authority of Counsel alone, and the authori- 
ty of the karpardaz to agree on behalf of 
the appellants tothe particular agreement 
is not established, the compromise must 
fail. 

Their Lordships however think it advis- 
able to say that if the facts are as they 
suppose them to be, viz., that the attack on 
the plaintiffs’ title was not seriously made 
in the Court of Appeal, Counsel’s authority 
could not in any circumstances extend to 
an agreement to part with the plaintiffs’ 
rights in the property over which the mort- 
gage was claimed which the plaintiffs were 
seeking to getrid of. In those circum- 
stances the case would be very similar 
to that suggested by Pollock, O. B. in the 
well known case of Swinfen v. Chelmsford 
4). 
( és) (1919}1 KB 474; 88L J K B 873; 120 LT 
492; 35T L R 220 


(4) (1860) 5 H & N 890 at p. 922; 29 L J Bx, 382; 
6 Jur. (Ns) 1035; 9 L T (N s) 408; 8 W R 545. 
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The other complaint made in the- first count is, 
that the defendant agreed on the plaintiff's behalf 
that the estate shouldbe given up and a con- 
veyance of it be executed by the plaintiff. As to 
this, the plaintiff has always contended that the 
defendant had no authority or powerto make such 
an agreement, that it was not binding, and that 
the agreement was a nullity; and we are of 
opinion, that although a Counsel 
authority over the suit, the mode of conducting 
it, and all that is incident to it—such as 
withdrawing the record, withdrawing a juror, 
calling no witnesses, or selecting such as, in his 
discretion, he thinks ought to be called, and 
other matters which properly belong to the 
suit and the management and conduct of the 
trial—we think he has not, by virtue of his 
retainer inthe suit, any power over matters that 
are collateral to it. For instance,we think, in an 
action for a nuisance between the owners of 
adjoining land—however, desirableit may be that 
litigation should cease by one of the parties 
purchasing the property of the other, we think 
the Counsel have no authority to agree to such 
a saleand bind the parties to the suit without 
their consent, and certainly not contrary to their 
instructions, and we think such an agreement 
would be void”. 

Substitute mortgage for nuisance, a sub- 
stitution which some would readily make, 
and the analogy is very close. In the cases 
cited in the judgment of the High Court 
Prestwich v. Poley (5) was an action for 
the price of a piano in which it was agreed 
to return the piano. The pleadings are 
unfortunately not disclosed in any report 
which their Lordships have seen. If as 
seems probable the defence went 
to the validity or continued existence 
of the contract, there could be little 
doubt that Counsel might agree 
to rescind. Thomas v. Hewes (6) was an 
action for trespass settled on the terms that 
the alleged trespasser took over the pro- 
perty. Such an action might well have 
involved the title of the plaintiff to the 
whole property: but their Lordships fail 
to find in the actual decision any statement 
of the law affirming the authority of the 
plaintiff's attorney in case the title 
were not in dispute. 

If the facts are as their Lordships assume 
the matter compromised was in their opi- 
nion collateral to the suit and not only 
would it not be binding on the parties: 
but it would in any case be a matter in 
respect of which the Court in pursuance 
of O. XXIII, r. 3, should not make a 
decree. 

In the result the order made in review 
should be reversed and the decree dated 


(5) (1865) 18 OB N S 806; 341 J OP 189;11 Jur. 
(ws) 583; 12 L T (N s) 390; 13 W R 753; 144 R 


R 683. 
(6) (1934) 2 Or & M 520; 4 Tyr. 335. 
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‘March 8, 1932, should be set aside. There 
does not appear to be any other record of 
the compromise but if there is that should 
also be vacated. The High Oourt will 
proceed with the appeal as though there 
were no compromise. The costs of the 
application in review and of the appeal 
to His Majesty in Council must be paid by 
the respondents. Their Lordships will so 
humbly advise His Majesty. 

N. Order set aside. . 

Solicitors for the Appellants:—Messrs. 
Nehra & Co. 


RANGOON HIGH COURT 
Second Civil Appeal No. 234 of 1934 
January 30, 1935 
DUNKLEY, J. 
MAUNG AUNG HLA AND ANOTHER— 
APPELLANTS 
versus 
HAMID ALI AND ANOTHER— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. KAT, 
rr, 63, 58,s, 60—Claim—Valid prior attachment— 
Necessity of—Invalid attachment—Suit under r, 63, 
if competent—Attachment, when valid—Conformance 
with rules is necessary. È 
Before there can bea claim or objection, within 
the meaning ofr. 58,of O. XXI, Civil Procedure 
Code, the property must be “ attached in execution." 
Where there has been no valid attachment in ‘exe- 
cution, no claim or objection within the meaning of 
r. 58 can be made and hence a suit under O. XXI, 
r. 63, will not lie. The proper procedure will be to 
apply for fresh warrant of attachment. Muthia 
Chetty v. Palaniappa Cheity (2), referred to. ' 
S. C. A. against the decree of the District 
Court, Pyinmana. = 
Mr. N. N. Guha, for the Appellants. ` 
Mr. P.K. Basu, for the Respondents. 
Judgment.— This was a suit brought 
by the plaintiff-appellants against the 
defendants-respondents for a declaration 
of their right to attach and bring to sale - 
certain paddy which they alleged to belong ` 
to their judgment-debtor, who was one 
Ma E Mya. No title is given to the suit in 
the plaint, but it is clear that the suit 
must have been brought under the provi- 
sions of O. XXI. r. 63, Civil Procedure 
Code see; K. R. M. A. Firm v. Maung Po 
Thein (1). Their suit was successful in 
the Original Court, but on first appeal to 
the District Court the decision of the Sub- 
Divisional Court was reversed and the 
suit of the plaintiffs-appellants was dis- 
missed. The present appeal was filed asa 
special second appeal under the provisions 
of s. 11, Burma Courts Act, but it is ‘how 


P (1) 95 Ind. Oas. 98; AIR 1926 Rang. 124;4 R 
2. 


t 


698 


admitted that no second appeal lies under 
the provisions of that section, and that this 
appeal can be sustained only on grounds 
falling within the provisions of 3. 100, 
Civil Procedure Code, 

On behalf of the respondents it is urged 
that a suit under the provisions of r. 63, 
O. XXI, Civil Procedure Code, could not be 
brought by the plaintiffs-appellants because 
there had been no valid attachment of the 
paddy in dispute. It isa common finding 
of fact of both the lower Courts, which can. 
not be reagitated in the present appeal, 
that when the attachment was made a 
copy of the warrant of attachment was not 
posted at the threshing floor where the 
paddy lay. Consequently, it is clear that 
the attachment was not made in accordance 
with the provisions of r. 44, O. XXI, and 
it, therefore, follows that there was no valid 
attachment, for no attachment is a valid. 
attachment unless it is made strictly in 
accordance with those rules of O. XXI, 
which are applicable to the attachment of 
property of that particular kind: see 
Muthia Chetty v. Palaniappa Chetty (2). 
Now r. 63, O. XXI, lays down that : 

“ Where a claim or an’ objection is preferred, the 


party against whom an order is made may institute 
a suit to establish the right which he claims," 


Consequently, before the provisions of 
this rule can come into play, there must 
have been a claim or objection within the 
meaning of r, 58, and there must have been 
an order on that claim or objection adverse 
to the party who brings the suit. The 
provisions of r. 58, are as follows: 

“ Where any claim is preferred to, or an objection 


is made to the attachment of any Property attached 
in execution of a decree .....” 


Hence, before there can be a claim or 
objection, within the meaning of r. 58, 
the property must be “attached in execu- 
tion.” Therefore, in the present case, 
as the paddy was not validly attached in 
execution, no claim or objection within the 
meaning of the provisions of 8. 58, could 
be made, and it, therefore, follows that a 
suit under O. XXI, r. 63, did not lie. The 
proper procedure for the present appellants 
to have adopted, when the objection to their 
right to attach the paddy was made and it 
was found on inquiry that there had been 
no valid attachment, was not to have in- 
stituted a suit under r. 63, O. XXI, but to 
have applied to the Court for the issue of a 
fresh warrant of attachment. I must, 
therefore, hold that the contention now 

(2) 109 Ind. Oas. 626; A IR1928 PO 139; 551 A 
256; 51M 349; 26 AL J 616; 3220 W N 821; 48 O 
LJ il; 28L W1; 50W N579; 55 ML J 122; 30 
Bom. L R 1353 (P 0). 
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advanced on behalf of the respondents is 
correct, namely that the present suit did 
not lie at the instance of the appellants. 
This appeal, therefore, fails and is dis- 
missed with costs, Advocate’s fee in this 
Court three gold mohurs. 

N. Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Civil Appeal No. 18 of 1934 
` February 25, 1935 

FERRERS, J. C. AND RUPGHAND, A. J.C. 

(Mukhi) BAGOMAL HOTCHAND— 
APPELLANT 

versus 
DHARAMBAI JETHMAL - 

RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
Tr. 1, 2—Injunction to restrain defendant from eject- 
ing plaintiff—Sutt for declaration—Prima facie case 
of ownership not made out—Injunction, if can be 
issued, 

An injunction to restrain the defendant from 
ejecting the plaintiff in execution proceedings, pend- 
ing suit for declaration of ownership should not be 
granted when -the plaintiff has not made out a 
prima facie case that he is the owner of the 
property. 7 

Mr. Dipchand Chandumal, for the Appel- 
lant. 

Mr. Fatehchand Assudamal, for the Res- 
pondent. 

Judgment.—The defendant-appellant 
purchased the property in dispute on 
July 21, 1930 from Jethmal, ` husband 
of the plaintif and permitted Mr. 
Jethmal to occupy the said property as 
his tenant on payment of Rs. 125 per 
month as rent. He filed Suit No. 13 of 
1932 for ejectment, arrears of rent and 
mesne profits and obtained a decree. In 
execution proceedings he was resisted by 
the plaintif who claimed that the property 
had been bought and built upon by her 
husband from moneys which belonged to 
her having been given to her by her 
mother. The Court after due inquiry held 
that there was no substance in the conten- 
tion of the plaintiff. She has now filed a 
suit under O. XXI, r. 103, Civil Procedure 
Code, for a declaration that she is the true 
owner of the property and that her husband 
had no right to deal with it either by way 
of mortgage or sale. Pending the disposal 
of the suit she has obtained a temporary 
injunction from the trial Court restraining 
the defendant from ejecting her in execu- 
tion proceedings of Suit No. 13 of 1932. 

The defendant has now come to us in 


1935 


appeal. Two points have been raised: the 
first is that O. XX XIX, r. 2, has no appli- 
cation whatsoever to a case of this kind. 
‘As plaintiff is being ejected by process 
of law it is argued that she cannot com- 
plain of any injury being done to her. 
Reliance has been placed upon the case of 
Chotalal Hirachand v. Jethalal Varajbhar 
(1). The second point is that even assum- 
ing the case falls within the purview of 
O. XXXIX, rr. 1 and 2, Civil Procedure 
Code, the plaintiff has not proved a prima 
facie case. We think that there is good 
deal of substance in the second ground and 
that this is not a case in which an injunc- 
tion should have issued. It appears that 
the plot in dispute was purchased by 
Jethmal in his own name on October 17, 
1923, and since then he has been dealing 
with it, as his own property. On Decem- 
ber 29, 1927, he raised a sum of Rs. 8,500 
from one Munshi Gangaram on the mort- 
gage of the property. On July 6. 1929, he 
raised a further loan from Bawa Kewaldas 
on the said property and subsequently he 
sold the property to pay offthese debts. All 
this time the plaintiff stood by and allowed 
Jethmal to deal with the property as his 
own. It is only after proceedings were taken 
to eject- Jethmal that the plaintiff came 
forward with her alleged claim. She is 
upto now living with her husband. These 
facts by themselves show that the plaint- 
iff has not made out a prima facie case 
that she is the owner of the property in 
dispute. 

In addition to that, there is the judgment 
of the Court against her which, although 
given in a summary proceedings, is of consi- 
derable value. If the plaintiff is able to 
succeed in proving her claim, she can get 
back the property. The balance of con- 
venience is in favour of refusing an injunc- 
tion. We think for these reasons that this 
is not a fit case in which the learned Judge 
has exercised a judicial discretion, in 
granting a temporary injunction. Under 
the circumstances it is not necessary for 
us to go intothe first point raised by the 
learned Advocate. We accordingly allow 
the appeal and discharge the injunction 
with costs. 

N. _ Appeal allowed. 


(1) 27 Ind. Oas. 56; A I R 1914 Bom, 14l; 15 
Bom, L R 676. 
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MADRAS HIGH COURT 
Appeal Against Appellate Order No. 55 
of 1934 
January 28, 1935 
PANDRANG Row, J. 
VISWANATHA PILLAI—PETITIONER— 

DEFENDANT—APPELLANT | 
versus 

A. M. V. MUTUGAPPAN CHETTIAR 
AND ANOTHEB—DECREE HOLDER AND AUOTION- 

PUROHASER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47,0. V, 
7.19, O. XXI, r. 90—Application by judgment-debtor 
to set aside sale—Second appeal, competency of —Gross 
under-valuation—Inference of loss—Service-—Service 
by affizture—Absence of declaration of due service— 
Validity of service. 

A second appeal lies from an appellate order on 
an application to set aside a sale, where the judgment- 
debtor himself is the applicant to set aside the sale, 
as in such a case the provisions of s. 47, Civil Pro- 
cedure Code apply. Khedath Neelu Neithiar v. 
Sabramania Moothan (1), Rajagopala Iyer v Rama- 
nujachariar (2) and Sorimuthu Pillai v Muthu 
Krishna Pillai (3), referred to. 

The provisions of O. V, r, 19, Civil Procedure Code, 
are imperative and when there is no declaration by 
the Court that service by affixture is due service, 
ae cannot be held to have been effected at 
all. 

From the disparity between the upset price fixed 
by the Court in a sale proclamation and the real 
value ofthe property the Court may ina proper 
case infer that the gross under-valuation itself must 
have caused substantial loss to the judgment- 
debtors. 

Appeal against the order of the Court of the 
Subordinate Judge of Tuticorinin CO. M. A. 
No. 7 of 1933 preferred against the order of 
the Court of the District Munsif of Koil- 
patti, dated December 22, 1932, and made 
in E. A. No. 540 of 1932 (in E. P. No. 344 
of 1932, in S. O. S. No. 686 of 1931, on the 
file of the Court of the Subordinate Judge 
of Madura). 

Mr. K.S. Ramachandra Ayyar, for the 
Appellants. 

The Advocate General, N. Sivarama- 
krishna Ayyar and Mr. K. Subramania 
Ayyar, for the Respondent. 

Judgment.—This is an appeal from the 
order of the Subordinate Judge of Tuticorin 
dated March 31, 1934, dismissing an appeal 
from the order of the District Munsif of 
Koilpatti dated December 31, 1932, which 
dismissed an application by the judgment- 
debtors in S. C. 8. No. 686 of 1931, on the file 
of the Sub-Court of Madura, to set aside a 
sale of certain properties held in execution 
of that decree. 

A preliminary objection has been raised 
to the competency of this appeal, the con- 
tention being that no second appeal* lies 
from an appellate order on an application 
to set aside a sale, inasmuch as only one 
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appeal’ is allowed from an order on an 
application to set aside a sale, It has, how- 
ever, been held in several cases that a 
second appeal does lie in a case of this 
kind where the judgment-debtor himself 
applies to set aside the sale, as in such a 
case the provisions of s. 47 apply. It is 
enough to refer to the cases reported in 
Khedath Neelu Neithiar v. Subramania 
Moothan (1), Rajagopala Iyer v. Ramanuja- 
chariar (2) and Sorimuthu Pillai v. Muthu 
Krishna Pillai (3). Iam of opinion that a 
second appeal does lie, and the preliminary 
objection is, therefore, unsustainable. 
Going to the merits of the case, it is 
seen from the order of the Subordinate 
Judge under appeal that he was himself of 
opinion that the service by affixture of the 
notice of the sale proclamation to the judg- 
ment-debtors was not due service because 
there was no declaration that such kind 
of service was sufficient or due service. 
The provisions of O. V, r. 19, of the Civil 
Procedure Code, are imperative, and when 
there is no declaration that the service is 
due service, the service cannot be 
held to have been effected at all, and the 
case is, therefore, one in which there has 


been no service ab all of the notice of sale. 


proclamation, and the judgment-debtors 
had no opportunity to represent what they 
had to say to the Court, before the Court 
drew up the sale proclamation. In this 
particular case, the extreme expedition 
with which the decrec-holder attempted to 
have the sale proclamation approved and 
the sale ordered shows that the judgment- 
debtors could not have had really any 
notice. The application was presented on 
March 28, attachment was ordered- on the 
29; on April 12, the sale papers were called 
for to be filed by the 15, and on the 15, 
further time was given till April 18. On 
April 16, an application was made to 
advance the hearing and the hearing was 
advanced to that very date, and notice of 
sale proclamation was ordered for April 21, 
allowing only a margin of 5 days for the 
service on that notice. The sale proclama- 
tion was actually approved on April 22, 
and the upset price was fixed also on that 
date, namely, Rs. 250, subject to the en- 
cumbrances, and the sale was ordered to be 


5) 53 Ind. Cas, 809; 11 L W 59; (1919) MWN - 
897. 


(2) 80 Ind. Cas, 92; 47 M 2£8; 46 ML J 104; 19 LW 
179; (1924) M W N 182; A I R 1924 Mad, 431; 34M LT 
7 e 


(3) 143 Ind. Cas, 854; 56 M 808; Ind. Rul. (1933) 
Mad. 339; A I R 1933 Mad. 598; 38 L W 138; 65M LJ 
253; (1933) M W N 1081. ` 
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held on June 10. The properties were sold on 
that date for Rs. 251. The learned Subordinate 
Judge finds that the real value of the prop- 
erty sold subject to encumbrances was 
about Rs. 2,000. Itis, therefore, seen that 
there was very great disparity between 
the actual value and the upset price fixed 
by the Court. It would appear that the 
executing Court was under the mistaken 
impression that all the properties brought 
to sale were subject to the two mortgages 
in question. As a matter of fact, eight 
items of property, namely, Items Nos. 19 to ` 
26, were not, to the extent of one-half of 
them, subject to any of the two mortgages. 
If this fact had been known to the Court, 
it is almost certain that the unencumbered 
half of the items would have been sold 
first for the purpose of satisfying the decree, 
and the rest of the properties would have 
been ordered to be sold only, if the former 
failed to fetch the required amount. It is 
seen from the finding of the Subordinate 
Judge himself that the unencumbered half 
of these itsems would itself have fetched 
more than the decree amount. In these cir- 
cumstances, I find it difficult to understand 
the further finding of the Subordinate 
Judge that there was no substantial injury 
to the judgment-debtors. From the finding 
of the Subordinate Judge himself, it is 
seen that there was substantial injury, and 
this injury must be deemed to have been 
due to the non-service of the notice of the 
sale proclamation to the judgment-debtors. 
Even otherwise, apart from the non-service 
of the notice, the disparity between the 
upset price that was fixed by the Court 
and the real value of the property is so 
great that the properties must have been 
deemed to have been grossly undervalued 
and that gross undervaluation is itself a 
material irregularity in the conduct of the 
sale which must have caused substantial 
loss to the judgment-debtors. For these, 
reasons, Lam of opinion that this appeal 
must succeed. The sale of the properties 
in question is, therefore, set aside and the 
appeal is allowed with costs in this Court 
and in the two Courts below. 
A. Appeal allowed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 203 of 1934 
November 14, 1934 
Paer, C. J. anp Ba U, Jd. 
A. L. S. S. OCHOKALINGAM CHETTYAR 
—APPELLANT 
versus 
MAUNG TUN YIN AND ANOTHER— 
RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 181, 
183—Application for personal decree against mort- 
gagor—Nature of—Limitation. 

An application for a personal decree against the 
mortgagor is nota mode of enforcing the preliminary 
decree or the final decree in the mortgage suit, but 
is an application fora new decree imposing liability 
upon the mortgagor personally. Such an application 
is not governed by Art. 183, but by Art. 18), 
Limitation Act. Mohamed Iltifat Husain v. 
Alimunissa Bibi (3) and F'. H. Pell v. M. Gregory (4), 
relied on. 

F. O. A. from an order of Leach, J., in ©. 
Suit No, 258 of 1930. 

Mr, R. A. R. Ayyar, for the Appellant. 

Page, C.J.-—This appeal raises a ques- 
tion of general importance in respect of 
the law of limitation, The appeal is 
brought from an order of Leach, J., sitting 
on the original side of the Court dismiss- 
ing an application by the appellant for 
a personal decree ina mortgage suit. The 
appellant obtained a preliminary mortg- 
age decree on July li, 1930. ‘The final 
decree was passed on February 13, 1931, 
and the property was sold pursuant to the 
. final decree on August 1, 1931. On Septem- 
ber 10, 1934, the appellant filed the present 
application for a personal decreein respect 
of the belance of the mortgagor debt out- 
standing against the mortgagor. The 
learned trial Judge dismissed the applica- 
tion upon the ground that the application 
was time-barred under Art. 181, Sch, J, 
Limitation Act IX of 1908, It was con- 
ceded by the learned Advocate who 
appeared on behalf of the appellant that 
if Art. 181 applied, the present application 
was out of time. On behalf of the appel- 
lant, however, it was contended that the 
appropriate article was not Art. 181 but 
Art, 183, andif that was so, the application 
fora personal decree was not barred by 
limitation, In my opinion the case de- 
pends upon the form of the preliminary 
decree in the suit. In Jeuna Bahu v. 
Parameshwar Narayan Mahtha (1), a 
desree ina mortgage suit was passed in 
favour of the mortgagee inter alia in 

(1) 49 Ind. Oas. 620; AI R1918 P O 159; 461A 
294; 47 O 370: 36 M L J215; 17 A LJ 207; 23 0 
W N 490; 25 ML T278; 29 OL J 443; 21 Bom. 
L R 589; 10L W 26; (1919) M WN 347; 12 Bur, L 
T80 (P O). ; 
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these terms : 

“It is also crdered and decreed that if the sale 
proceeds be not sufficient to cover the whole of the 
decretal amount,then the defendant do pay to the 
plaintiff the balance of the decretal amount with 
interest at 6 per cent. per annum till the date of 
realization from the estate of the aforesaid Balkrishna 
deceased and ifthe defendant does not admit the 
estate to be sufficient to cover the decretal amount, 
then a statement be prepared of the properties of 
the aforesaid Balkrishan and that the estate be kept 
under the management of the Court.” 

In that case no question of limitation 
was argued andit may well be that a sale 
in execution of such a decree would be 
“enforcing the decree” within Art. 183 but 
where a preliminary decree in a mortgage 
suit is passed in the ordinary form, in my 
opinion, the appropriate article is 18] and 
not Art. 183. As was pointed out bya 
Full Bench of this Court in V. E. R. M. 
N.C. T. Nagappa Chettyar v. A. R. A. 
R. R. M, Arunachalam Chettyar Firm 
(2),the Court when it passes a preliminary 
decree or a final decree in a mortgage 
suit in favour of the mortgagee does not 
lay any obligation upon the mortgagor to 
do or to 1efrain from doing anthying, It 
merely gives the mortgagor and any other 
party entitled inthat behalf an option, 
which he may or maynot elect to exercise 
to redeem the property in the manner there- 
in prescribed. Neither the preliminary 
nor the final decree in such a suit can be 
executed by attachment of the mortgagor's 
person or his property generally, It is 
only when the proceeds of the sale of the 
mortgaged property are insufficient to 
liquidate the amount due to the plaintiff 
that the Court is entitled to pass a person- 
al decree for the balance (if any) against 
the mortgagor, ; 

Inthe present case it is provided in the 
preliminary decree inter alia that : l 

“If the proceeds of sale shall not be sufficient 
for the payment in full of the amount due, then 
the plaintif shall be at liberty to apply for a 


personal decree against the defendants for the 
balance,” 


The learned Advocate who appeared for 
the appellant properly and inevitably con- 
ceded that the plaintiff-appellant could not 
execute the preliminary decree or the 
final decree against the mortgagor person- 


ally and that before be could do so he 
would have to obtain a further dercee 
against the mortgagor. 

In such circumstances it appears 


to me that an application for a per- 
sonal decree against the mortgagor is not 
a mode of enforcing the preliminary decree 


(2) 151 Ind. Oas. 519; A I R1934 Rang, 250; 12 
R 370; 7 R Rang. 79. 
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. or the final decree in the mortgage suit, 
but is an application for a new decree 
imposing liability upon the mortgagor 
personally. It follows, therefore, that such 
an application is not governed by Art. 183 
but by Art. 181. The view which I take 
upon this question is in consonance with 
that held bythe High Courts of Allahabad 
and Calcutta Muhammad  Iitifat Husain 
v, Alimunnissa Bibi (3), and F. H. Pell 
v. M. Gregory (4), with which I respectfully 
agree. For these reasons the appeal fails, 
and “must be dismissed. 
Ba U, J.—I agree, | 
N. Appeal dismissed., 


(3) 47 Ind. Oas. 562; A I R1918 All, 105; 40 A 551; 
16 A LJ 437. 

(4) 89 Ind. Oas., 1; AIR 1925 Oal. 834; 52 O 828; 
29 O W N 678. 


SIND JUDICIAL COMMISSIONER'S 
F COURT 
Oivil Suit No. 14 of 1931 
March 27, 1935 
RuPGHAND, A. J. O. 
NARAINDAS IDANMAL— PLAINTIFF 
VETSUS 

PEVANDBAI GOKALDAS—DEFENDANT 

Civil Procedure Code (Act V of 1908), 0. XXI 4 
r. 103, 0. II, r. 4 (c)—Object of O. XXI,7.103— 
Claimant, if should set aside adverse order—Suit 
against obstructor in consequence of adverse order 
against claimant in execution — Judgment-debtor, if 
should be impleaded — Suit for possession—Separate 
orders in respect of separate parcels of land— 
Different claims made in consequence—Suit, if 
permissible without leave of Court— Court Fees Act 
(VII of 1870), Sch. II, Art. 17—Whole property dealt 
with in two separate suits and two separate orders 
-~Suit in respect of such orders—Court-fee pay- 
able, 

Order XXI, r. 103, Civil Procedure Code, does not 
purport to lay down what may or not be included in 
a suit filed for the purpose indicated therein, or what 
persons may be impleaded as parties to such a suit. 
On the one hand, the rule is intended to deprive the 
claimant of hisremedy by way of an appeal or ap- 
plication for revision to a higher Court,and on the 
other, to declare that the adverse order shall be con- 
clusive against the claimant, subject however to the 
result of any suit which he may file to establish his 
claim to the “present possession of the property” 
which is the subject-matter of the order passed 
againsthim. The rule goes no further than that ; 
and theclaimant is not required to file a suit for 
setting aside the adverse order passed against him, but 
to establish his rights, 

There is no provision of law which requires a judg- 
mént-debtor to be madea party to a suit filed against 
the obstructer in consequence of an adverse order 
passed in execution proceedings against a claimant 
and there is no reason why he should be impleaded 
asa dummy when he has no voice in the matte 
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Where the suit is for recovery of one and the same 
property and for mesne profits, even if different claims 
are made in the suit in consequence of separate orders 
having been passed in respect of different parcels of 
the same property, all the claims are based on the 
same cause of action and they fall within the pur- 
view ofr. 4, cl. (4) ofO. IL and the suitis one 
which is permissible under r.4 without leave of the 
Oourt. 

Where the whole of the property is alleged to have 
been dealt with in two separate suits and under two 
separate adverse orders, the plaintiff cannot avoid 
payment of separate court-fee under Art. 17, Sch. lI, 
in respect of each order. 


Mr. Kimatrai Bhojraj, for the Plaintiff. 
Mr. Srikishindas H. Lulla, for the 
Defendant, 


Order.—In this suit which is headed as 
a suit filed under the provisions of O. XXI, 
r. 103, Civil Procedure Code, the. plaintiff 
has prayed for the following reliefs (a) that 
it be declared that the plaintiff has the 
right to the possession of the property in suit, 
and that the plaintiff be awarded posses- 
sion of the same and that the defendant 
herself and her agents and servant or 
those who claim under her be dispossessed: 
and (b) for costs of the suit. 

The defendant has raised several pleas 
which are incorporated in the following 
issues: (1) is the plaintiff owner of the 
bungalow in suit ? (2) Do the portions of 
the property, the subject-matter in suits 
Nos. 416 and 418 of 1927, constitute the 
entire property in suit or only a portion 
of the same? If not, what is the conse- 
quence? (3) Was tke purchase by plaintiff 
for himself as reai owner or as benamidars 
for defendant? (4) Is the defendant 
bound to hand over possession to plaintiff 
as claimed? (5) Is defendant the real 
owner of the property as alleged ? (6) Is 
the suit bad for misjoinder of causes of 
action? (7) Are the two judgment-debtors 
in suits Nos. 416 and 418 of 1927 necessary 
parties to the suit? (8) Is the suit as- 
framed not maintainable? (9) Is the 
valuation of the suit for purposes of juris- 
diction inadequate and is it deliberately 
under-valued ? Is the court-fee paid suffi- 
cient? (10) Is the relief sought beyond 
that which can be claimed in a suit 
under O. XXI, r. 103, Civil Procedure Code? 
(11) To what relief, if any, is the plaintiff 
entitled ? (12) General. 

In consequence of an application for 
amendment of the plaint which was al- 
lowed by the Court on December 23, 19392, 
the plaintiff has been permitted to add a 
prayer to his plaint for mesne profit from 
the date of suit to delivery of possession 
to him and the following additional issueg: 
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have -been raised.: (1) Is the plaintiff 
entitled to claim any mesne profits in this 
suit? (2) If so, should the Court allow 
them ? 

The broad facts of the case are hardly 
in dispute. It appears that by a regis- 
tered deed of conveyance dated Jan- 
uary 13, 1916, one Gokaldas Dipchand 
(husband of the defendant) purchased the 
property in dispute for Rs. 1,500 and six 
years later by a registered deed dated 
September 19, 1922, he conveyed the pro- 
perty to one Mulchand Naraindas for 
Rs. 10,000 who in his turn by a registered 
deed dated December 16, 1922, conveyed 
the same to the plaintiff for Rs. 10,000. 
Gokaldas and members of his family 
appear to have continued in possession 
of the said property upto this day; al- 
tbough on December 16, 1922, Gokaldas 
appears to have executed a rent note in 
favour of Mulchand Naraindas, and on 
December 19, 1923, both Gokaldas and 
his son Kishindas appear to have executed 
two separate rent notes each in respect of 
a different portion of the property in 
favour of the plaintiff. 

In 1927 the plaintiff filed suits Nos. 416 
and 418, against Gokaldas and Kishendas, 
respectively, for ejectment on the strength 
of the rent notes executed in his favour. 
Both these suits were decreed. In exe- 
cution proceedings he was obstructed by 
the defendant who claimed that she was 
the true owner of the property and that 
plaintiff, Mulchand Naraindas and Gokal- 
das, all held the property as benamidars 
for her. A separate application was filed 
in each suit to have the obstruction re- 
moved. Both applications were dismissed 
resulting in the institution of the present 
suit. At the request of parties, I have 
heard issues Nos. 6 to 10 as preliminary 
issues and only so far as they do not 
involve the taking of oral evidence. 

Now O. XXI, r. 103 does not purport 
to lay down whatmay or not be included 
in asuit filed for the purpose indicated 
therein, or what persons may be impleaded 
as parties to such a suit. The object of 
this rule is not far to seek. On the one 
hand the rule is intended to deprive the 
claimant of his remedy by way of an 
appeal or application for-revision to a 
higher Court, and on the other to declare 
that the adverse order shall be conclusive 
against the claimant, subject however to 
the result of any suit which he may 
file to establish his claim to the ‘‘present 
possession of the property” which is the 
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subject-matter of the order passed against 
him. The rule goes no further than that; 
and it is to be noted that the claimant 
is not required to file a suit for setting 
aside the adverse order passed against 
him, but to establish his righis. It is hard- 
ly arguable that in such a suit the claim- 
ant is confined to a mere declaration 
of his right or that itis not open to him 
to seek consequential relief by way of 
possession. The Advocate for the defen- 
dant has invited my attention to Art. 11 (a), 
Sch. II, Limitation Act, and Art. 17, 
Sch. II, Court Fees Act. But they do not 
help the defendant. As pointed out by 
their Lordships of the Privy Council in 
Sardari Lal v. Ambika Prasad (1), at 
p. 526*, the law of limitation requires the 
plaintiff to be prompt in bringing his 
suit, the policy of the Act, being to secure 
limitation for instituting a suit in respect 
of the relief which has been disallowed 
in summary proceedings is cut down to 
one year. 

The Court Fees Act, permits a suit filed 
for the purpose indicated in r, 103 tobe 
instituted on payment ofa fixed court-fee 
although ad valorem duty payable on the 
property which is the subject-matter of 
the adverse order may be either more or 
less than the fixed fee. But neither the 
article of the Limitation Act, nor the article 
of the Court Fees Act, touch the points 
involved in these issues. Reliance was 
also placed on O, II, r. 4, Civil Procedure 
Code; but that rule is rather against the 
contention of the defendant. The suit ig 
for recovery of one and the same property 
and for mesne profits. Althoughin con- 
sequence of the assertion made by the 
defendant two adverse orders have been 
passed in two separate summary proceed- 
ings, and although these orders may or 
may not relate to the whole of the pro- 
perty as alleged, the cause of action of the 
plaintiff is the assertion by the defendant 
of her title tothe property. Even if it be 
assumed that different claims have been 
made in the present suit in consequence 
of separate orders having been passed in 
respect of different parcels of the same 
property, all these claims are based on the 
same cause of action namely the assertion 
of the adverse title by the defendant 
That being so, all these claims fall within 
the purview of cl. (c), r. 4, and the sqit 
is therefore clearly a suit which is per- 


(1) 150 521; 15 IA 128; 5 Sar, 172; 12 Ind. Jur, 
210 P O. 
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missible under r. 4 without leave of the 
Court. 

For these reasons, I hold on issues Nos. 6 
and b in the negative, On issue No. 10. 
I hold that the relief sought in a suit of 
this nature need not be limited to a mere 
declaration of the right claimed. 

Issue No. 7 Gokaldas and his son claim 
no interest in the property. They are 
bound by the respective decrees passed 
against them, My attention has nov been 
invited to any provision of law which re- 
quires a judgment-debtor to be made a 
party toa suit filed against the obstructor 
in consequence of an adverse order passed 
in execution proceedings against a claim- 
ant; and there is no reason why he 
should be impleaded asa dummy when he 
has no voice in the matter. I therefore 
hold on thisissue against the defendant. 

Issue No.9. It is the case of the plain- 
tiff thai the whole of the property in 
dispute in this suit was the subject-matter 
of suits Nos. 416 and 418 of 1927, and 
the subject-matter of the adverse orders 
passed in execution proceedings. The 
defendant has demurred to this. Whether 
the contention of the defendant is to pre- 
vail or not, is 8 matter of evidence and 
will therefore be considered later. So far 
as the admitted facts go, the plaint is in- 
sufficiently stamped. If court-fee is paid on 
the value of the property which was the 
subject-matter of suits Nos. 416 and 418 
of 1927, it will be far in excess of double 
the court-fee payable under Art. 17, Sch. II, 
Court Fees Act. 
property is alleged to have beendealt with 
in two separate suits and under two separate 
adverse orders, the plaintiff cannot avoid 
payment of separate court-fee under that 
article in respect of each order. He has 
paid only one fee of Rs. 15. His plaint 
is therefore insufficiently stamped and he 
is allowed ten days time to make good 
the deficit. 

The case will now be sent down for 
hearing on the other points in dispute. 

N. Order accordingly. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Appeal No. 476 of 1934 
January 24, 1935 
Mir AHMAD, A. J.C. 
SAID MAHMUD—ACOUSED:—APPELLANT 


versus 
~~~ KMPEROR—Opposire PARTY. 


Criminal Procedure Code (Act V of 1898), as. 59, 
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46—Frontier Crimes Regulation (III of 1901), s 38 
— Person entering house to carry out amours with 
married woman—Right of owner to arrest him— 
Person armed and evading arrest—Right to-use all 
means necessary for securing him, 

Where a person goes to 8 house with the intention 
of carrying out his amours with a married woman, 
which isan offence under s, 448, Penal Code, and 
is cognizable, the owner of tha house has every 
right to arrest him. Jf such person is armed with 
a dagger and evades arrest, the owner is perfectly 
justified under s, 59, Criminal Procedure ode, to 
pursue him for arrest and under s. 46, Criminal 
Procedure Code, read with s. 38, Frontier Crimes 
Regulation, to use all means necessary for securing 


him. 


Cr. A. from the order of the Additional 
District Magistrate, Charsadda, dated Oc- 
tober 25, 1934. 

Mr. Abdul Hamid, forthe Appellant. 

Mr. S. Faja Singh, for the Crown. 


Judgment.— Said Mahmud, a Pathan of 
Babini, P. S. Swabi (Perhawar District) 
has been convicted under s. 326, Penal 
Code, by the Additional District Magistrate, 
Mardan, and sentenced to six years’ rigorous 
imprisonment and Rs. 100 tine or one year’s 
further rigorous imprisonment in default. 
Half the fine, if recovered, has been ordered 
to be given to the complainant. -He ap- 
peals. The facts are very simple. Azim, 
the complainant was the servant of Mehrab 
Shah, father of the accused. He had left 
him but claimed some corn which was due 
to him from the master. He alleges that 
he was asked by him to come to his 
house and settle the account in the evening. 
He states that he went there and was struck 
by Said Mahmud, son of Mehrab Shah, with 
a sword on the head. Wasaf Shah, his 
brother, struck him on the hip with a dagger 
and Hasham, another brother, injured him 
on the forearm with a knife. Then he 
became unconscious and came to senses 
when in hisown house. 

The evidence of the witnesses produced 
for the prosecution shows that about mid- 
night there was a noise in front of the house 
of Mehrab Shah. On arrival they found 
Said Mahmud and the complainant engaged 
in a struggle. Said Mahmud had an axe 
and the complainant a dagger. Complainant 
was wounded and fell down. They all said 
that Said Mahmud declared that the com- 
plainant had made a holein the wall and 
had entered the house for theft. Tajbar 
Khan lambardar however alleged that it 
was known in the village that the com- 
plainant had a liaison with Musammat 
Bakhmal Jan, the wife of Hasham Ali, 
the brother of the accused. The Sub- In- 
spector saw the hole.in the wall and said 
that Mehrab Shah produced before him & 
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«happli and a chaddar alleging that they 
were left by the complainant. 

Mahmud Shah admitted having struck the 
complainant, His defence was that the 
zomplainant had visited the house in order to 
commit theft and that he had a dagger with 
«which he threatened him. He wounded him 
nin self-defence. The defence witnesses pro- 
duced practically corroborated the prosecu- 
mion witnesses. The learned Additional Dis- 
“trict Magistrate did suspect that the com- 
solainant had gone to the house of the accused 
awith a view to carry on amours with Musam- 
mat Bakhmala. He rejected the story of theft 
and was of opinion that the hole was made by 
she accused in order to make up a case in 
™avour of his own theory. He found that 
mho accused was guilty of causing grievous 
aurt and convicted him accordingly. He 

lid not discuss the plea of the accused 
n his judgment. 

The resume of evidence given above 
jlearly es'ablishes the fact that the com- 
wolainant did go into the house of the accused 
«armed with a dagger and was attacked by 
Mahmud Shah after hehad so entered. ‘The 
mly question for decision is whether he 
went there with intent to commit an offence 
x whether he was invited by Mehrban 
shah to settle old accounts. The very fact 
hat the incident is said by both sides to 
lave occurred at 12 o'clock in the night is 
mough to rule out the latter theory. I 
sold, therefore, that the complainant went 

here with the intention of carrying out his 
«mours with Musammat Bakhmala, a married 
woman, which was obviously an offence under 
a. 448, Penal Code. It was cognizable and 
he owner of the house had every right 
o arrest him. He was armed with a dagger 
and was evading arrest. The accused was 
herefore perfectly justified under s. 99, 
Jriminal Procedure Code, to pursue him 
tor arrest and under s. 46, Oriminal Pro- 
sedure Code, read with s, 38, Frontier Crimes 
Regulation.to use all means necessary for 
securing him. He would have been wound- 
ad by the complainant if he had not used his 
axe on him. In my opinion the accused is 
herefore protected and he has committed 
20 offence whatsoever. His conviction and 
sentence are set aside and he is directed to 
be set at liberty. The fine, if paid, to be 
refunded. : 

N. | Conviction set aside. 
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OUDH CHIEF COURT 

First Civil Appeal No. 101 of 1933 
May 10, 1935 

Kine, ©. J, AND Zra-ut-Hagan, J. 

RANDHIR SINGH—PLAINTIFF— 
ÅPPELLANT 

versus 
RAMESHAR AND OTHERS — DEFENDANTS 
— RESPONDENTS 

Hindu Law—Joint family—Mortgage in favour of 
father-—Sale of equity of redemption im favour of 
sons—Morigage, whether merges in sale—Presumption 
—Mortgage. 7 

Where the equity of redemption of property, 
which was subject to usufructuary mortgage in 
favour of the father, was sold to the sons, who 
belonged to joint family consisting of themselves 
and their father: 

Held, that there was no presumption that either 
the mortgage or the sale was in favour of all the 
members of the joint family. There is nothing in 
Hindu Law to prevent a member of a joint family 
acquiring separate property but if it be assumed 
for the sake of argument that the mortgage and 
sale in question were in favour of the entire joint 
family, even then there could be no merger of the 
mortgages in favour of the father in the sale in 
favour of the sons. f 

F. C. A. against the decree of the Subordi- 
naʻe Judge, Unao, dated August 11, 1933, 

Mr. D. K. Seth, for the Appeliant. 

Messrs. R. B. Lal, K. P, Misra, J. N. 
Misra and Bani Bilas Misra, for the 
Respondents. 


Judgment.—This is a plaintifi’s first 
appeal in a suit for pre-emption against 
a judgment and decree of the learned 
Subordinate Judge of Unao, dated August 
11, 1933. 

The suit related to a share in the 
village of Kiratpur, Perganna Bihar, Dis- 
trict Unao, which was sold by respondent 
No. 4 to respondents Nos. l and 2 for 
a sum of Rs. 800 by a sale deed dated 
December 21, 1931. The property in suit 
was subject to two usufructuary mortgages 
in favour of respondent No. 3, who is the 
father of respendents Nos. 1 and 2. One 
of the mortgages was dated June 2, 1927, 
and was executed for Rs. 1,500. The 
second was for Rs. 3,500and was executed 
on May 13, 1928, In addition to these 
mortgages there were two deeds of further 
charge dated June 2, 1927, and May 8, 
1928, for sums of Rs. 500 and Rs. 700 
respectively. The sale was of the equity 
of redemption and the property was sold 
subject’ to these mortgages in favour of. 
respondent No. 3. | 
-The plaintiff's case was that respondents 
Nos, 1 to 3~-being members of a joint 
Hindu family, the mortgages in favour 
of respondent No. 3 merged in the pure 
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chase of December 21, 1931. It was algo 
contended that a sum of Rs. 400 out of 
the recited sale consideration was tictitious. 
It was said that the real sale considera- 
tion was Rs. 4,400 but as it was alleged 
that the defendants-vendees had cut away 
some trees of the value of Rs. 2,000 from 
the property in suit, the plaintiff prayed 
for a decree for possession of the prop- 
erty on payment of Rs, 2,400. In defence 
it was admitted that respondents Nos. 1 
to 3 were members of a joint Hindu 
family but it was contended that the 
mortgages in favour of respondent No. 3 
„did not merge in the purchase made by 
respondents Nos. 1 and 2 and that the 
equity of redemption was purchased for 
Rs. 800 so that the plaintiff pre-emptor 
‘should redeem the mortgages in favour 
of respondent No. 3 before he could obtain 
possession of the mortgaged property. 

The learned Subordinate Judge upheld 
this plea and gave the _plaintiff-appel- 
lant a decree subject to the mortgages in 
favour of respondent No. 3 on payment of 
“a sum of Rs. 800. 

The plaintiff brings this appeal and 
has strenuously contended that the mort- 
gages in favour of respondent No. 3 have 
merged in the sale made in favour of 
respondents Nos. 1 and 2 and that he 
should obtain the property free of those 
mortgages. 

In our opinion the contention of the 
appellant is quite untenable. It is clear 
from the deed of sale, Ex. I, that the 
property was sold subject to the mortgages 
in favour of respondent No. 3. It is 
argued that respondents Nos. 1 to 3 being 
members of a joint Hindu family, the 
mortgages and the sale must be deemed 
to have been in favour of all of them 
and thatthe mortgagees having purchased 
the property, the mortgages should be 
deemed to have been extinguished. No 
doubt, respondents Nos. 1 to 3 are members 
of a joint Hindu family but in the 
absence of any proof in support of the 
plaintiff-appellant’s contention, it cannot 
be presumed that either the mortgages 
or the sale was in favour of all the 
members of the joint family. There is 
nothing in Hindu Law to prevent a member 
ofa jointfamily acquiring separate prop- 
erty -but if it be assumed for the sake 
‘of argument that the mort- 
gages and sale in question were in 
favour of the entire joint family, even 
then there can, in our opinion, be no merger 
of the mortgages in favour of respondent 
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No. 3 in the sale in favour of respond: 
ents Nos. 1 and 2. ‘rhe plaintiff-appellant 
relies on the following cases : 

Darshan Singh v. Arjun Singh, 3 O. 
W.N. 741 (1), Kanhaiya Lal v. Ikram 
Fatima, 9 O. W. N. 557 (2), Bindeshuri 
Singh v. Pandit Balraj Sahai, 100. O. 
49 (3), and Bhawani Kuwar v. Mathura 
Prasad Singh, I. L. R 40 Cal, 89 (4). 

All these cases were, however, decided 
while old s. 101 of the Transfer of Prop. 
erty Act was in force and proceeded or 


the principle of that section, which ran 
as follows :— 
“Where the owner of a charge or othe 


encumbrance on immoveable property is or becomer 
absolutely entitled to that property, the charge 0) 
encumbrance shall be extinguished unless he 
declares by express words or necessary implica 
tion, that it shall continue to subsist or sucl 
continuance would be for his benefit,” 

Even under this section it would have 
been incumbent on the plaintiff-appellant 
to show not only that there was m 
intention that the mortgages in favour oj 
respondent No. 3 should continue ti 
subsist after the sale in question but alsc 
that such continuance was not for the 
benefit of the vendees. The sale deed 
however, clearly shows that the intentior 
was that the said mortgages should con. 
tinue. As a matter of fact s. 101 of the 
Transfer of Property Act of i882 wa: 
repealed by the amending Act (No. XX 
of 1929), that is to say, before the sale 
in question was made in favour oj 
respondents Nos. 1 and 2. That sectior 
cannot, therefore, be applicable to the 
sale in question and there is nothing in 
the Act as amended by Act XX of 192$ 
which supports the appellant’s conten 
tion. 

It seems to us clear that as the vendor- 
respondent possessed no more than the 
equity of redemption in the property ir 
suit, and as no more was purchased by 
the vendees-respondents than the equity 
of redemption, the  plaintifi-pre-empto 
cannot claim possession of the property 
free of the mortgages in favour œ 
respondent No. 3. 

In our opinion the Court below came 
to a right conclusion and we dismiss thi: 
appeal with costs. 

D. Appeal dismissed. 

(1) 98 Ind. Oas. 28;3 OW N 741; A IR 1926 Oudl 
606; 1 Luck 560, . i 

(2) 139 Ind. Cas, 358: 8 O W N 557; A I R 193: 
Oudh 268; Ind. Rul (1932) Oudh 360. 

(3) 100 C 49, 

(4) 16 Ind. Oas. 219; 40 O 89; 16 OW N 985; 2? 
M L J311; 12ML T352; (1912) M WN 244; 14 
Bom, L R 1046; 16 O LJ 606; 39 I A 228 (P 0). 
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_ RANGOON HIGH COURT 
Special Second Appeal No. 293 of 1934 
February 26, 1935 
Dounxtey, J. 

R. M. P. A. L. CHETTIAR FIRM 
—APPELLANT 
Versus 
KO MAUNG GALE AND OTHERS— 
RESPONDENTS. 

Evidence Act (I of 1872),s. 115—Mortgage—Sale of 
part of mortgaged property— Mortgagee’s agent 
agreeing to sale and accepting sale proceeds in 
reduction of mortgagor's indebtedness—Estoppel from 
denying vendee's purchase of land free from mortgage 
—Whether operates. 

Where it appeared that the mortgagee’s agent 
raised no objection to thesale of - property for its 
full value to the respondents and accepted the whole 
of the proceeds in reduction of the indebtedness of 
the mortgagor and then furnished a list of debts due 
by the mortgagor in which the mortgage debt in suit 
was not mentioned: 

Held, that by these acts the agent of the mort- 
gagee gave the mortgagor the impression that he 
was prepared to allow them to purchase this land 
free of any claim under his mortgage, and that they 
purchased the land on the understanding that they 
were buying it free from encumbrances and that 
the mortgagee was estopped from setting up that the 
land sold was subject to the mortgage, Munnoo 
Lalv. Chunnee Lal (|), Sarat Chunder Dey v Gopal 
Chunder Laha (2), Cairncross v. Lorimer (3) and 
Pickard v. Sears and Barrett (4), relied on. 


Sp. B. A. against the decree of the 
District Court, Henzada, dated Septem- 
ber 20, 1934. 

Mr. N. N. Sen, for the Appellants. 

Mr. P. B. Sen,for the Respondents. 

Judgment.—The suit out of which this 
appeal ariseswasa suit on a registered 
deed of mortgage brought by the plain- 
tiff-appellant. The respondents were im- 
pleaded as defendants in the suit on the 
ground that they were transferee for value 
of part of the mortgaged property. They 
had purchased a portion of the mort- 
gaged land from the wife of the original 
mortgagor, and it isadmitted that they 
gave full value therefor as ifit were 
unencumbered land. Their main line of 
defence was that the plaintiff-appellant was 
estopped from denying that they - had pur- 
chased the land free from his mortgage, and 
this is the sole point which has been argu- 
ed before meinthis appeal. The learned 
District Judge wasia error in thinking 
that s. 41, Transfer of Property Act, had 
any application on to this case, which 
raises only a question of estoppel by con- 
duct, the general principles of which are 
enacted ins,115, Evidence Act. 

In argument before me both sides have 
relied onthe evidence of the pleader U 


Hla, first witness for defendant No, 7. 
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It is clear from his evidence that the 
respondents were aware, prior to the pur- 
chase of this land, that it was mortgaged 
to the appellant. U Hla states that on 
their behalf ‘he spoke to Ko Pan, the sub- 
agent of the appellant to “sell” the land 
to the respondents, and Ko Pan then agreed 
to sign the deed of sale. Later, when the 
deed had been drawn up, Ko Pan refused 
to sign it,and soU Hla went and asked 
him why he had refused to sign the sale 
deed after promising to do so, and he 
replied I have nothing todo with Ma 
Phyu U, why should I sign. Now the 
original mortgagor was Ma Phyu U’s hus- 
band, the mortgage-deed not being execut- 
ed by Ma Phyu U herself, and at the time 
that this sale to the respondents was con- 
cluded he was dead, and therefore from 
this statement of Ko Pan it appears that 
he was under the impression that Ma Phyu 
U could not be bound by his mortgage as 
she had not executed it, and consequently 
he was not averse tothis sale by her tothe 
respondents. When the sale had been 
concluded the purchase money was not 
paid to Ma Phyu U. But was actually 
paid by respondent No. 1 Ko Maung Gale 
to the appellant’s agent. Then the appel- 
lant’s agent at the request of U Hla, made 
out a list of the debts and the balance 


‘recoverable from Ma Phyu U, and therein 


the mortgage deed nowin question was 
not mentioned. It therefore appears from 
U Hla’sevidence that the appellant’s agent 
raised no objection to the sale of property 
for its full value to the respondents, and 
acceped the whole of the proceeds in 
reduction of the indebtedness of Ma 
Phyu U and her late husband and then 
furnished a list of debts due by Ma Phyu 
U in which the mortgage now in suit was 
not mentioned. To my mind, it is clear 
that by these acts the agent of the ap- 
pellant gave the respondents the impres- 
sion that he was prepared to allow them 
to purchase this land free of any claim 
under his mortgage, and that they purchas- 
ed the land on the understanding that they 
were buying it free from encumbrances. 


Now, in the case of Munnoo Lal v. 
Choonnee Lal (1) their Lordships of the 
Privy Council held that a person who 
was represented to an intending purchaser 
of land that he has not a security over that 
land, andinduced him, under that belief, to 
buy, cannot as against that purchaser sub- 
sequently put his security in force. In Sarat 


(1)-1 I A 144,31 W R P O 21; 3 Sar. 303, 
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Chunder Dey v. Gopal Chunder 
their Lordships said: 

“The law enacted in the Evidence Act, s. 115 
relating to estoppel as a consequence of declaration, 
act or omission causing another's belief, and action 
thereon, does not differ from the English Law on 
that subject, of which the general principle is 
stated in Cairncross v, Lorimer (3), The main 
question, in determining whether estoppel has 
been occasioned, is whether the representation has 
caused the person to whom it has been made to act 
onthe faith of it. The existence of estoppel does 
not depend onthe motive, or on the knowledge 
of the matter, onthe part of the person making 
the representation. It is not essential that the 
intention of the person whose declaration, act or 
omission has induced another to act, or to abstain 
from acting should have been fraudulent, or that 
he should not have been under a mistake or mis- 
apprehension. The word ‘intentionally’ seems to 
have been used ins, 115 for the purpose of 
declaring the law as it had been stated to bein 
judgmenxts in England.” 

In the well known case of Pickard v. 


Sears & Barrett (4) Lord Benman, ©. J., 
stated : 

“But the rule of law is clear, that where one 
by his words or conduct wilfully causes another to 
believe tho exisience of a certain state of things, 
and induces him to act on that belief, so as to 
alter bis own previous Position, the former is 
concluded from avering against the latter a dif- 
ferent state of things as existing at the same 


time.” ; 
In Cairneross v. Lorimer (3) the Lord 
of his speech 


Laha (2) 


Chancellor. in the course 
said: | 

“I believe, inthe laws of all civilised nations, 
that if a man, either by words or by conduct, has 
intimated that he consents to an act which has 
been done, and that he willoffer no opposition to it 
although it could not have been lawfully done 
without his consent, and he thereby induces others 
to do that from which they otherwise might have 
abstained, he cannot question the legality of the 
act he had so sanctioned, to the prejudice of 
those who haveso given faith to hie words, or 
to the fair inference to be drawn from his con- 
duct In such cases proof of positive assent or 
concurrence is not necessary. Lam of opinion 
that, generally speaking, if a party having an 
interest to prevent an act being done, hae full 
notice ofits having been done, and acquiesces in 
it, so as to°induce a reasonable belief that he 
consents to it, and the position of others is altered 
by their giving credit to his sincerity, he has no 
more right to challenge the act to their prejudice, 
than he would have had if it had been done by 
his previous license.” h } 

Now it is quiteclear in this case that the 
agent of the appellant acquiesced in the 
‘sale of this land by Ma Phyu U to the 
respondents, and furthermore that he rati- 
fied that act by accepting the purchase 
money, and it is clear that it was in 
consequence of a reasonable belief that 


_ (2) 20 O 296; 19 
(3) 1872) 3 H 
(4) (1837) 6 

538. 


203; 6 Sar. 224 
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he consented to the sale to them free of 
his mortgage that the respondents purchased 
the land from Ma Phyu U, The rule of 
Cairncross v. Lorimer (8) is therefore 
Clearly applicable to this case and the 
appellant firm is now estopped from setting 
up that the land sold tothe respondents is 
subject to their mortgage. The decision of 
the learned Judge of the District Court, 
although based on other grounds than 
those now stated, was therefore correct, and 


this appeal fails and is dismissed with 
costs. 


N. Appeal dismissed. 


OUDH CHIEF COURT 
Commercial Case Register No. 3 of 1933 
May 1, 1935 
Srivastava, J. 

INCOME TAX OFFICER, LUCKNOW 
VETSUS 
LUCKNOW SUGAR WORKS (Lrp.) 

Companies Act (VII of 1913), s. 229 — Provincial 
Insolvency Act (V of 1920), s 34 (2)— Assessment of 
Income Tax on Company before winding-up and 
without working into accounts—Income Tax Officer, 
claiming this as debt— Oficial Liquidator, if can call 
Jor proof of the debt, j 

The provisions of 5, 34 (2), Provincial Insolvency Act, 
applies to all debts including judgment-debts and by 
s. 229, Companies Act, this provision is applicable to 
Insolvent Companies, 

Where there has been a genuine contest between a 
claimant on the one hand and a Company which goes 
into liquidation later on on the other, and the parties 
have fought out the case bona fide, it should not be 
open to the Official Liquidetor to re-open the case or 
to go behind the judgment and to look into the con- 
sideration for the same, but where a decree rests on 
some thing less than a real trial on the merits of the 
case or there are circumstances justifying the Official 
Liquidator to doubt the bona fides of the judgment 
or to suspect a miscarriage of justice, it would be 
open to the Official Liquidator to reject the decree 
and call for fresh proof of the claim. Where there- 
fore the assessment of the Income Tax on the Com- 
pany before ils winding up, had been made on an 
estimated income without the accounts being looked 
into and these accounts show that the Company did 
not make any profit during the year, but on the con- 
trary it sufiered a loss, under these circumstances the 
assessment is clearly unjustified and the Ofcial 
Liquidator can question the validity of the assess- 
ment debt and call for its proof, 


Judgment.—This is an affidavit filed by 
the Income Tax Officer, Lucknow in pursu- 
ance of the notice issued by this Court 
underr. 49 of the Rules framed by this 
Court under the Indian Companies Act, 
He claims that at the date of the winding 
up order the Oompany stood indebted to 
the Income Tax Department for Rs. 6,770-14-0 
on account of income-tax and surcharge for 


1935 


the assessment year ending on March 31, 
1934. The Official Liquidator disputes the 
claim. 

The admitted facts of the case are that 
on April 12, 1933, a notice was issued by 
the Income Tax Department under s. 22, of 
the Income Tax Act'requiring the Company 
to file a statement of its income during the 
previous year for assessment for the year 
1933-34. The Secretary of the Company, 
on April 15, 1933, sent a reply saying that 
the accounts were being audited and that 
the return called for by the Income Tax 
Officer would be admitted after the audit 
had been completed and accounts passed 
by the share-holders. The Income Tax 
Authorities without waiting for the comple- 
tion of the audit or the passing of the 
accounts by the share-holders assessed the 
Company on July 25, 1933, at an income of 
Rs 40,000, to an income-tax of Rs. 6,770-14-0. 
A notice of demand for this amount was 
served on the Company. The Secretary of 
the Company moved the Income Tax Authori- 
ties to cancel the assessment but without 
success. There is no doubt that the Income 
Tax Authorities were within their rights in 
making the assessment on an estimated 
income when the Company had failed to 
file the return of its income within the pres- 
cribed time. It is equally clear that the 
assessment made by the Income Tax Depart- 
ment was binding on the Company. But 
the question arises whether the debt is also 
binding on the Liquidator or whether it is 
opento him to question its validity. It 
has been argued by the learned Govern- 
ment Advocate that the debt in question 
stands on the same footing as a decretal 
debt, and there being no question of the 
order making the assessment being collu- 
sive or fraudulent, it must be held to be 
binding on the Official liquidator. Sec- 
tion 229 of the Indian Companies Act 
provides that in the winding up of an In- 
solvent Company the same rule shall 
prevail and be observed with regard to 
the respective rights of secured and un- 
secured creditors and to debts provable and 
to the valuation of annuities and futuie and 
contingent liabilities as are in force fur the 
time being under the law of insolvency 
with respect to the estates of persons 
adjudged insolvent. Section 34 (2) of the 
Provincial Insolvency Act lays d:.n that 
save as provided by sub-s. (1) of that 
section all debts and liabilities, present or 
future, certain or contingent, to which the 
present debtor is subject when he is ad- 
judged an insolvent, or to which he may 


-being looked into. 
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become subject before his discharge by; 
reason of any obligation incurred before. 
the date of such adjudication, shall be, 
deemed to be debts provable under the 
Act. This provision applies to all debts 
including judgment-debts. The section 
requires the debts to be proved. This 
shows that merely because a debt is a 
judgment-debt, it does not follow that it 
must be accepted asa matter of course with- 
out scrutiny. In In re Union Indian Sugar 
Mills Co. Lid. v. Brij Lal-Jagannath, 25 All. 
L. J. 450 (1), it was held that where there 
has been a genuine contest between a 
claimant on the one hand and a Oompany 
which goes into liquidation later on on the 
other, and the parties have fought out the 
case bona fide, it should not be open to the 
Official Liquidator to re-open the case or 
to go behind the judgment and to look into 
the consideration for the same, but where a 
decree rests on something less than a real 
trial on the merits of the case or there are 
circumstances justifying the Official 
Liquidator to doubt the bona fides of the 
judgment or to suspect a miscarriage of 
justice, it would be open to the Official 
Liquidator to reject the decree and call for 
fresh proof of the claim. A number of 
English authorities have been cited in 
this case in support of the proposition that 
it is open to the Court of Bankruptcy to 
look into the “consideration for the judg- 
ment.” In one of these cases, In re Van 
Laun, Ex parte Chatterton, (1907) 2 K. B. 
Div, 23 (2), it was remarked: — 

“Tt is well settled that the Oourt can enquire 
into the consideration for a judgment-debt....... If 
there be a judgment it is not necessary to show 
fraud or collusion, It is sufficient, in the language of 
Lord Esher, to show miscarriage of justice, that is 
to say, that for some good reason there ought not to 
have been a judgment.” 

The circumstances of the present case 
show that the assessment had been made on 
an estimated income without the accounts 
It is the duty of the 
Court of Bankruptcy to protect the interesta 
of the entire body of creditors and to sea 
that a debt claimed to be entered in the 
schedule is valid and properly binding on 
the estate. The audited accounts for 1932-33 
have been shown tome. They have also been 
examined by thelearned Government Advo- 
cate who has nothng to say against their cor- 
rectness. These accounts show that the Com- 
pany did not make any profit during the 
year. On the contrary it suffered a loss. of 

(1) 102 Ind. Cas. 758; 25 A L J 450; A I R 1927 All 
428; 49 A 728, 

(2) (1907) 2 K B D 23; 76UT RKB 34h 97 & T 
lt Mansa 91; 23 T L R334. 
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Rs. 3,54,234-1-2. Under the circumstances 
“the assessment is clearly unjustified and I 
am not prepared to treat the debt as valid 
or properly binding on the Company. 
The result is that I disallow the claim. 
D. Claim disallowed. 


LAHORE HIGH COURT 
Second Civil Appeal No, 1994 of 1933 
January 10, 1935 
ADDISON AND Din MOHAMMAD, JJ. 
Firm GIRDHARI LAL AND BROTHERS— 
PuaiNTIFF—APPELLANT 


VeETSUS 
Rao BALDEO SINGH—DEFENDANT— 
RESPONDENT 

Punjab Court of Wards Act (II of 1903), ss. 16 
(2), 15 (a)— Prohibition under s. 16 (2)—Nature of— 
Contracts for necessaries — Whether excluded from 
operation of s. 16(2)—Promissory note by Ward of 
Court for necessaries — Enforceability of—Contract 
Act (IX of 1872), s. 68. 

The prohibition contained in s. 16 (2), Punjab 
Oourt of Wards Act, is quite general and expressed 
in the clearest possible terms. It extends to all 
suits brought on promises made after the promisor 
has ceased tobe a ward to pay any debt contracted 
by him during the period when he wasa ward and 
includes also all subsequent ratifications of earlier 
contracts even on receipt of fresh consideration, It 
isimpossible to read into this sub-section any such 
words as would indicate that contracts contemplated 
by s. 68 of the Contract Act have been left intact or 
are excluded from the operation of this sub-section. 
So long as a ward is under the superintendence of 
the Court of Wards it is the Court of Wards 
that isresponsible for his maintenance, and it will 
defeat the very object with which the superintendence 
is assumed if he is permitted to utilize other sources 
also for his subsistence. All persons dealing with a 
ward have been warned by the Legislature against 
the risk they run and if despite the prohibition, 
they persist in dealing with him unmindful of the 
express provisions of law contained in ss. 15 (a) and 
16 (2), they are themselves to blame f their money 
is lost, Umrao Singh v. Benarsi Das-Dip Chand (1), 
held not laying down good law. 

S. O. A. from the decree of the District 
Judge, Ambala, dated October 16, 1933, 
modifying that of the Senior Subordinate 
Judge, Ambala, dated December 19, 
1932. 

Mr. Jagan Nath Aggarwal, for the Appel- 
lant. 

Mr. N.C. Pandit, for the Respondent. 


Din Mohammad, J.—The facts of this 
case are these:— 

The Firm Girdhari Lal and Brothers, 
Cloth Merchants of Sadar Bazar, Ambala, 
instituted a suit against Rao Baldeo Singh, 
Rais of Rani-ka-Raipur situate in the Dis- 
triat of Ambala for recovery of Rs. 2,582-6-6 
on the ‘foot of a promissory note for 
Rs. 2,409, executed by the defendant in its 
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favour on August 17, 1931, for price of 
cloth supplied. The suit was resisted on 
the ground inter alia that the cloth for the 
price of which the promissory note was 
executed was purchased by the 
defendant at the time when he was 
under the superintendence of the Court 
of Wards and the contract, therefore, was 
unenforcible. The Subordinate Judgecame 
to the conlecusion that cloth worth 
Rs. 492-13-6 was purchased after the de- 
fendant was released from the superintend- 
ence of the Court of Wards and conse- 
quently he was liable to pay this amount 
to the plaintiff with interest at 12 per cent. 
per annum from the date of the promissory 
note. Sofar as the rest of the claim was 
concerned the Subordinate Judge relied on 
Umrao Singh v. Benarsi Das-Dip Chand 
(1), and found cloth worth Rs. 906, covered 
by s. 68 of the Contract Act and holding 
that the Punjab Court of Wards Act IL of 
1903 did not override the provisions of s. 68 
of the Contract Act decreed this sum also in 
favour of the plaintiff with interest at 12 
per cent. per annum from the date of the 
promissory note. Disallowing the remain- 
ing items of purchase he granted the plaint- 
iff a decree for Rs. 1,500, in round figures 
with proportionate costs. 

The defendant preferred an ‘appeal 
against this order to the District Judge to the 
extent of Rs. 906, only with interest and the 
plaintiff filed cross-objections. The District 
Judge accepted the appeal and disallowed 
the item of Rs. 906, and further ordered that 
interest at the rate of 12 per cent. on the 
sum decreed shall he allowed only up 
to the date of the suit and frem the date 
of the suit till the date of realization 
interest shall be charged at the rate of 6 per 
cent.only. He accepted the cross-objections 
also to this extent that instead of allowing 
the plaintiff interest at the rate of 12 per 
cent. from August 17, 1931, i.e, the date of 
execution of the promissory note, he allowed 
it from March J, 1931, 7. e, the date of 
the expiry of the plaintiff's notice to the 
defendant The plaintiff has come up in 
second appeal and asks for a decree for 
Rs. 970 more. 


It may at once be said that this appeal 
must fail by virtue of s. 16, sab s. 2 of the 
Punjab Court of Wards Act,1903. Both the 
Courts below have erred in ignoring the 
express provisions of Jaw contained in this 
section. It is no doubt truethat in Umrao 
Singh v. Benarsi Das-Dip Chand (1) Dalip 


(1) 101 Ind. Cas, 702; AIR1927 Lah. 414, 
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Singh, J. has observed that : 

“Section 68 is not excluded by the terms of the 
Oourt of Wards Act and though the suit was based 
on a contract yet it could be maintained in the alter- 
native as a suit for necessaries supplied within the 
terms of 8. 68;” 
but with all respect we are constrained to 
remark that this is not a correct exposition 
of law. 

Section 16 (2) of the Punjab Court of 
Wards Act reads aè follows: = 

“No suit shall be brought whereby to charge any 
person upon any promise made after he has ceased 
to be a ward to pay any debt contracted during the 
period when he wasa ward, or upon any ratification 
made after he has ceased to be a ward of any promise 
or contract made during the above period, whether 
there shall or shall not be any new consideration for 
such promise or ratification.” 


_ It will thus be observed that the prohibi- 
tion contained in this section is quite 
general and expressed in the clearest pos- 
sible terms. It extends to all suits brought 
on promises made after the promisor has 
ceased to be a ward to pay any debt con- 
tracted by him during the period when he 
was award and includes also all subse- 
quent ratifications of earlier contracts even 
on receipt of fresh consideration. This 
Act was passed in 1903 at the time when 
the Contract Act was in force and with 
full knowledge of the provisions of law 
contained therein. If it was intended to 
save such contracts as are contemplated by 
s. 68 the legislature could either have 
enacted a saving clause or added a proviso 
to this sub section exempting such contracts 
from the operation of this section. Having 
done neither the legislature cannot be 
assumed to have exempted such contracts 
as are mentioned in s. 68. The prohibition 
being so wide and absolute, the onus lies 
heavily on the person who maintains this 
position to prove that the existing provisions 
of the general law are not affected by this 
special piece of legislation and that con- 
tracts for necessaries are outside the pale 
of this prohibition. Inour view it is im- 
possible to read into this sub-section any 
such words as would indicate that such 
contracts have been left intact or are 
excluded from the operation of this sub- 
section. On this interpretation of s. 16 (2) 
we are forced to the conclusion that Umrao 
Singh v. Benarsi Das-Dip Chand (1) does 
not lay down good Jaw. To hold otherwise 
would be to subvert the whole policy under- 
lying the Court of Wards Act and to open a 
wide door for the evasions of its provisions, 
So long as a ward is under the superin- 
tendence of the Court of Wards it is the 
Court of Wards that is responsible for his 
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maintenance, andit will defeat the very 
object with which the superintendence is 
assumed if he is permitted to utilize other 
sources also for his subsistence. This is 
why s. 15 (a) expressly debars a ward from 
entering into any contract which may 
involve him in a pecuniary liability and as 
a natural consequence no suit should be 
competent againet him if he incurred any 
liability in contravention of the Act. All 
persons dealing with a ward have been 
warned by the legislature against the 
risk they run and if despite the prohibition, 
they persist in dealing with him unmindful 
of the express provisions of law contained 
in ss. (15) (a) and 16 (2) they are them- 
selves to blame if their money is lost. 

We hold, therefore, that this suit was not 
competent and dismiss this appeal with 
costs. 

N. Appeal dismissed. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 64 
of 1933 
May 10, 1935 
Kine, C. J., AND ZIA-UL-HASAN, J. 
GAYA RAM SAHU — DrorEg-HOLDER— 
APPELLANT 
versus 
BISHNATH, Minor AND ANOTHER 
JUDGMENT- DEBTORS—R ESPONDENTS 
Hindu Law —Ancestral property—Mitakshara—Son 
inheriting property from father—Property, whether , 
ancestral—Alienation—Father gifting away ancestral 
property to wife—Gift, if void—Creditor of father, 
if can attach the property. h , 
All property inherited by a male Hindu from his 
father is ancestral, the essential feature of which, 
according tothe Mitakshara Law, is that the sons, 
grandsons and great-grandsons of the person who 
inherit it acquire interest init by birth, | 
In Oudh it isnow settled law that the alienation 
of joint ancestral property by tbe father in a joint 
Hindu family is void ab initio unless it is made 
for legal necessity orin lieu of an antecedent debt. 
No question of legal necessity or antecedent debt 
arises in the case of a gift. It follows, therefore, 
that the gift of joint ancestral property is void. 
altogether. Where, therefore, a gift had been made 
by a Hindu father, during the infancy of his son, 
of certain immovable ancestral property to his wife, 
the gift is void ab initio and creditor can attach it 
in execution of his decree against the father. 


Gajodhar Bakhsh v. Gauri Shankar (1), Udairaj 
Singh v. Ram Udit Tewari (2), Angraj Bahadur 
Singh v. Ramrup (3) and Rayakkal v. Subbanna 


(4), relied on. 

Ex. D. A. against the decree of the Ad- 
ditional Subordinate Judge, Fyzabad, 
dated August 31, 1933. A 

‘Messrs. Wasim, Balbhaddar Prasad and 
Ali Hasan, for the Appellant, 7 
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Mr. C. P. Laland Mr. L. S. Misra for 
Mr. Radha Krishna, for the Respondents. 

Judgment—This is a first execution 
of decree appeal against an order of the 
learned Subordinate Judge of Fyzabad 
allowing the objector respondent's objec- 
tion to the attachment and cale of a four 
annas share in Mahal Tilokpur, village 
Alampur. 

_ The following pedigree will be useful 
In appreciating the facts of the case. 


BHAGALU RAM=Musammat MOHNA 





| | 
Nageshur— Debi Prasad 


Mathura—Ram 
are Lal Dei 
| 
Raja Ram. Bishunath, 


objector-respondent. 


It was admitted by the Pleader for the 
objector in- the Oourt below that the entire 
village of Alampur was purchased by 
Bhagalu Ram, grandfather of the objec- 
tor. It is also admitted that each of 
Bhagalu Ram’s sons became owner of a 
five annas four piesshare in the village. 
On July 29, 1924, Nageshur and Mathura 
executed a joint deed of gift in respect 
of their shares of the Alampur property 
in favour of their respective wives and 
on April 5, 1928, Musammat Lal Dei, wife 
of Nageshur, transferred a four annas 
share of Alampur by gift to her son the 
present objector-respondent. On July 30, 
1932, the decree-holder appellant obtained 
a decree for Rs. 11,811 besides costs, 
against Bishunath and Raja Ram to the 
extent of Nageshur and Mathura’s assets. 
It was in execution of this decree that 
the appellant wanted to bring to sale the 
four annas share in question of village 
Alampur and _ Bishunath brought an 
objection on the ground that this share 
was his own property and not the assets 
. of Nageshur. 

The learned Subordinate Judge allowed 
this objection. 

It is contended on behalf of the appel- 
lant that the property having been originally 
purchased by Bhagalu Ram,it was ances- 
tral property in the hands of 
Nageshur and that Nageshur had no 
power to transfer it by gift. It 
cannot be doubted and was not disputed 
that all property inherited by 2 male 
Hindu from his father is ancestral, the 
essential feature of which, according to 
the Mitakshara Law, is that the sons, 
grandsons- and great-grandsons of the 
person who inherits it acquire. interest in 


GAYA BAM BAHU V. BISENATH (OUDH) 


. poses laid down 


1561 0 


it by birth. The only question is whether 
or not Nageshur was competent to transfer 
the property by gift. The appellant's 
contention is that he was not. On behalf 
of the respondents it is replied that in the 
firs; place it has not been proved that 
Bishunath had been born when Nageshur 
made the gift of the property to his wife 
and that, in the second place, even if 

Bishunath was in existence at the time 
of the gift, the gift was only voidable 
at his instance and not void altogether. 
It is not, however, correct to say that 
there is no evidence as to the date of 
Bishunath’s birth. There is on record a 
certified copy ofan application (Ex. A-1) 
filed by Musammat Mohna for guardian- 
ship of Bishunath in which the date of 
Bishunath's birth is given as October 23, 
1921. Further, Ex. A-4, the statement of 
the defendants’ Pleader in the original 
case also shows that Bishunath was born 
in October 1921, the date given in this 
statement being October 21, 1921. 

"As regards the respondents’ argument 
that the gift made by Nageshur was only 
voidable and not void, we are of opinion 
that in this province it is now settled 
law that the alienation of joint ancestral 
property by the manager ofa joint Hindu 
family is void ab initio unless it is made 
for legal necessity or in lieu of an antece- 
dent debt. No question of legal necessity 
or antecedent debt arises in the case of 
a gifi. It follows, therefore, that the gift 
of joint ancestral property is void alto- 
gether. In the case of Gajodhar Bakhsh v. 
Gauri Shankar, 8 O. L. J. 81 (1), it was held 
that a mortgage of joint family property 
made by the manager of a joint Hindu 
family is absolutely void and ineffectual 
“from its inception’ if not made for pur- 
in Hindu Law. The 
same view was heldin the case of Udairaj 
Singh v. Ram Udit Tewari, 10 O. L. J. 376 
(2). In the case of Angraj Bahadur Singh v. 
Ramrup, I. L. R. 6 Lucknow 158 (3), a Full 
Bench of this Court held that 
“a mortgage of joint ancestral property effected by 
a Hindu father not for legal necessity or for discharg- 
ing an antecedent debt, is void from its inception.” 

We are bound by the Full Bench 
decision of this Court and must hold 
that the gift made by Nageshur in 
favour of his wife was totally invalid, 


U) 61 Ind Oas. 205;8 OL J 81 
(2) 77 Ind. Cas. 310; 100 L J 376; AIR 1924 Oudh 
147 


(8) 127 Ind. Cas. 33; 6 Luck. 158; 70 W N 603; A I 
2 n Oudh 284; Ind. Rul. (1930) Oudh 454 
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We may also mention that in the case 
of Rayakkal v. Su bbanna, I. L. R,16 Mad 
84 (4) also a gift had been made by a 
Hindu father, during the infancy of his 
son, of certain immovable ancestral prop- 
erty to his wife and it was held that the 
gift must be set. aside, not only to the 
extent of the father’s share, but altogether. _ 

It was argued on: behalf of the objector 
respondent that a gift of joint ancestral 
property would be valid if assented to 
by the co-parceners but in this case no 
question of Bishunath’s assent arises as 

“he was a minor at the time of the gift. 

It was also sought to show that the 
appellant himself had accepted the validity 
of the gift in question by purchasing prop- 
eriy received by Musammats Ram Dulare 
and Lal Dei by the gift in question. No 
documents in respect of the alleged pur- 
chases are on the record but even if the 
appellant has purchased property obtained 
by Musammats Ram Dulare and Lal Dei 
by gift from their husband, we do 
not think that this fact operates as 
estoppel against him. The objector-res- 
pondent cannot say that there has been 
any changein his position as a result of 
the purchases made by the appellant. 

In our opinion the appeal of the decree- 
holder must be allowed. Weallowit with 
costs and setting aside the order of the 
lower Court dismiss the respondents’ objec- 

- tion. 
D. Appeal allowed. 
(1) 16 M 94, 


BOMBAY HIGH COURT 
Criminal Appeal No. 401 of 1934 
November 29, 1934 
Beaumont, C. J. AND N. J. Wavy, J. 
EMPEROR - PRrosECUTOR 


VETSUS 3 
GOVIND HARI PRABHU MIRASHI— 
ACCUSED 

Criminal Procedure Code (Act V of 1898), ss. 476, 
476-A, 476-B—" Complaint ` means complaint under 
s. 476, or _3,476-A—From order of District Judge, 
under Sa 476-B, no second appeal kiesto High Court, 

Under s. 476-B, Criminal Procedure Code, aright 
of appeal is given to the person against whom such 
a complaint has been made, and such a complaint 
means in the context a complaint under s. 476 or 
a. 476-A, and the section does not in terms give a 
right of appeal against a complaint made under the 
section itself, that is to say, under s. 476-B. Where 
the Subordinate Judge refuses to prosecute, and the 
District Judge sets aside the order and files a com- 


plaint under s. 476-B, Oriminal Procedure Code, no - 


second appeallies..to the High Oouri, Akamadar 
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Rahaman v. Dwip Chand (4), relied on, Ranji Narain 
Singh v. Rambahadur Singh (2) and Narayan Meher 
v. Dhana Meher (8), not followed, Somabai Fallav- 
bhai v. Aditbhai Parshottam (4), referred to, 

Or. A. from an order of the District Judge, 
Ratnagiri. 

Mr. P. B. Shingne, for the Orown. 

Mr. A. G. Desai, for the Appellant. 

Mr. J. G. Rele, for the Complainant. 

Beaumont, C. J.—This is an appeal 
from an orderof the District Judge of 
Ratnagiri by which he directed that the 
appellant should bs prosecuted for an 
offence under s. 193 or s. 209, Indian Penal 
Code. . The relevant facts are that an 
application to sanction such a prosecution 
by the Subordinate Judge in or in rela- 
tion to whose Court the alleged offence had 
been committed was made under 's. 476, 
Criminal Procedure Code and was rejected 
by the Subordinate Judge, who considered 
that there was no sufficient cause to direct 
@ prosecution. Then there was an appeal 
to the District Judge unders. 476-B of the 
Code, and the learned District Judge took 
the view that there was a prima facie case 
against the present appellant for proceed- 
ing under s, 209, Indian Penal Code and 
he, therefore, set aside the lower Court's 
order, and directed that a complaint 
against the present appellant be lodgéd. 
From that order this appeal is brought, 
and a preliminary point is taken by the 
Government Pleader that no appeal lies 
against an order made by the lower 
Appellate Court under s. 476-B. It was 
held by this Court in Somabat Vallavbhat 
v. Aditbhai Parshottam (1) that where a 
prosecution had been sanctioned by the 
Subordinate Judge under s. 476, and his 
order was set aside on appeal by the 
District Judge, there was no second appeal 
to this Court, and that proposition has not 
been contested. But itis said that where 
the Subordinate Judge refuses to lodge a 
prosecution, and that order is reversed by 
the District Judge under s. 476-B, and 
the District Judge himself lodges a 
complaint, then the District Judge is in 
effect acting in respect of the complaint as 
a Court of first instance, anda right of 
appeal is permitted to this Court: That 
view has prevailed inthe Patna High Court 
in Ranji Narain Singh v. Rambahadur 
Singh (2) where the whole question is 
elaborately discussed, and in Narayan - 


e 
, (1) 8L Ind. Cas. 947; AIR 1924 Bom. 347; 25 Cr. L 
J 1123; 48 B401; 26 Bom. L R 289. 
(2) 94 Ind. Oas. 593: AI R 1926 Pat. Bl; 27 Or, L 
J 641; 5 Pat, 262; 7 P-L T 114; (1926) Pat, 89.: `- 
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Meher v. Dhana Meher (3) where the earlier 
decision of that Court was followed. The 
view of the Patna Court is that where, as 
in this case, the Subordinate Judge 
refuses to prosecute, and the District Judge 
sets aside the order and files a complaint 
under s. 476-B, then under the last words 
of that section the provisions of 8. 476 
apply to such complaint. 

Then itis said that the earlier part of 
s. 476-B provides that any person against 
whom a complaint has been made may 
appeal to the Court to which the Court 
lodging the complaint is subordinate, and 
as the District Judge's Court is subordi- 


nate to the High Court, a right of appeal | 


is given by the express words of s. 476-B 
in sucha case to the High Court. That 
view has been dissented from ‘by the 
Calcutta High Court in Ahamadar 
Rahaman v. Dwip Chand (4), the view of 
the Calcutta Court being that only one 
right of appeal against an order made 
under s. 476 is allowed, and that it makes 
no difference whether the result of the 
Appellate Court's order is to quash a 
projected prosecution, or to initiate a 
prosecution. In either case there is no 
right of further appeal. No doubt the 
result of the view taken by the Patna 
Court, namely, that whether there is a 
right of appeal against an order made 
under s.476-B depends on the nature of 
such order, that istosay whether itis an 
order which initiates or prevents a prosecu- 
tion, is rather singular, but if on a fair 
construction of the section that result 
follows, we have no option but to give effect 
to it. But, to my mind, the answer 
upon the language of the section to the 
view taken by the Patna Oourt is this: 
that under s. 476-B a right of appeal is 
given tothe person against whom such a 
complaint has been made, and such a 
complaint means in the context a complaint 
under s.476 or s.476-A, and the section 
does not in terms give a right of appeal 
against a complaint made under the 
section itself, that isto Say, under s. 476-B. 
Tt is clear that in the case with which we 
are dealing, the complaint made by the 
District Judge is made under s. 476-B. 
The fact that whenthe complaint is made 
under s. 476-B the provisions of s.476 
. are to apply to it does not affect the 


(3) 133 Ind. Oas. 683; AI R 1931 Pat, 343; 32 
Or. L J 1065; 10 Pat. 446; 12P L T 633; Ind. Rul, 


(1931) Pat. 395; (193!) Or. Cas, 791, 
(4) 106 Ind, Cas, 711: A I R 1928 Oal. 181; 29 Or 


LJ 119; 55 O 765; 32 O W N 164. 
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question. The District Judge can only 
make the complaint under s. 476-B, and 
that being so, according to the strict 
language of the section, no right of appeal 
is given. Ithink, therefore, thatthe view 
of the Calcutta Court is to be preferred, 
and thatthere is no right of appeal to the 
High Court from the District Court in 
respect of an order made under s. 476-B, © 
of whatever character that order may be. 
That being so, the preliminary point must 
prevail, and the only question which remains 
is whether we ought to deal with this matter 
in revision.. 

N. J. Wadia, J.—I agree. 

[The appeal was then allowed to be con- 
verted into a revision application.] 

N.J.Wadia, J.—(delivering judgment 
on merits concluded): It appears to us 
that the mention by the darkhastdar in his 
previous darkhast that the whole amount 
of Rs, 100 had been received shows con- 
clusively that there could have been no 
deliberate intention to deceive, and we see 
no reason why the explanation given by the 
Pleader should not be accepted. On these 
facts we do not think there is any chance 
of a prosecution succeeding. We, there- 
fore think that the order made by the 
District Judge directing the prosecution of 
the petitioner should be set aside. 

Beaumont, C. J.—I agree. 

D, Rule made absolute. 


——— 


OUDH GHIEF COURT 
Second Rent Appeal No, 57 of 1933 
May 8, 1935 
SRIVASTAVA, J. 
Musammat KUBERA KUAR AND OTHERS 
— DEFENDANTS - APPELLANTS 
versus 
Thakurain CHHABRAJ KUAR— 
PLAINTIFF — RESPONDENT 

U. P. Land Revenue Act (III of 1901), ss. 79, 
233 (e)—Settlement Oficer determining rent payable 
under s. 79—Order, whether conclusive between 
parties —Civil Court, if can question it. 

Section 233 (e, U. P. Land Revenue Act, 
debars th3 Civil Court from entertaining any 
suit or other proceeding with respect to the amount 
to be paid to a proprietor by an inferior proprietor 
when that amount has been fixed by the Settle- 
ment Officer under s 79 of U. P. Land Revenue 
Act This provision of the Land Revenue 
Act clearly shows that the order of the Settlement 
Officer unders 79 of the Act determining the rent 
payable by the under-proprietors is conclusive 
between the parties. It isnot open to the Civil 
Courts or a Rent Court to question the correctness 
of the Settlement Officer's order. Jai Patter Singh 
v. Ram Rattan Lal (1), referred to, J 
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S. Rent A. against the decree of the District 
Judge, Rae Bareli, dated April 25, 1933, 
reversing that ofthe Assistant Collector, 
First Class, Partabgarh, dated July 26, 
1932. 

Mr. Khaliquzzaman, for Mr. Wasim, for 
the Appellants. 

Mr. Surendra Nath Srivastava, for the 
Respondent. 


Judgment—This is a second rent 
appeal by the defendants against the 
decree dated April 25, 1933, of the learned 
District Judge of Rae Bareli reversing the 
decree dated July 26, 1932, of an Assistant 
Collector of the first class in the Partab- 
garh District. 

The admitted facts of the case are that 
the plaintiff-respondent sued the defendants 
for resumption andin that suit a com- 
promise was arrived at on September 1, 
1897, under which the defendants as under- 
proprietors were declared liable to pay 
only ihe Government revenue. Subse- 
quently at the last settlement the Settle- 
ment Officer fixed the rent payable by 
the defendants under s. 79 of the U.P. 
Land Revenue Act, 1901, which included a 
sum of Rs. 47-1-0 for malikana. 

The plaintiff instituted the suit which 
has given rise to the present appeal claim- 
ing arrears of rent under s. 108, cl. (2) 
of the Oudh Rent Act on the basis of 
the rent fixed by the Settlement Officer 
under s. 79 of the U. P. Land Revenue 
Act. The Assistant Collector disallowed 
the item relating to malikana, but the 
learned District Judge has given a decree 
for the entire amount claimed on the basis 
of the rent fixed by the Settlement Officer, 
The only question raised in the appeal 
is whether the order of the Settlement 
Officer made under s. 79 of the U. P. Land 
Revenue Act is binding on the parties or 
whether the defendants can be allowed to 
question it. Reliance has been placed on 
s. 44 of the Land Revenue Act and it 
has been argued that the rent fixed by 
the Settlement Officer was entered in the 
register prescribed by cl, (b) ofs. 32 of 
the Land Revenue Act and the entry must 
be deemed to have been made under sub- 
s. (8) of s. 33 of theAct. The argument 
proceeded that under s. 44 of the Act 
the presumption relating to the correctness 
of the said entry was a rebuttable one 
and that it was therefore permissible for 
the defendants to show that the order of 
the Settlement Officer was incorrect. In 
my opinion the argument is fallacious. 


RAGHAVACHARI V. VENKATANARAYANA REDDI (MADR.) 


“+ 


715 


Section 33, sub-s. (8) reférs to changes 
made in and transactions affecting any of 
the rights or interests recorded in the re- 
gisters prescribed by cls. (a) to (d) of s. 32. 
In the present case we are not con- 
cerned with any such changes of transac- 
tions. The plaintiff bases her claim on 
the order made by the Settlement Officer 
determining the rent payable by the 
under-proprietor under s. 79 of the Land 
Revenue Act. Section 233 (e) debars the 
Civil Court from entertaining any suit or 
other proceedings with respect to the 
amount to be paid to a proprietor by an 
inferior proprietor when that amount has 
been fixed by the Settlement Officer. This 
provision of the Land Revenue Act in my 
opinion clearly shows that the order of the 
Settlement Officer under s. 79 of the Act 
determining the rent payable by the under- 
proprietors is conclusive between the 
parties. Itis not open to the Civil Courts 
or for the matter of that to a Rent Court 
to question the correctness of the Settle- 
ment Officer’s order. A similar view 
appears to have been taken by a Bench 
of the late Court of the Judicial Commis- 
sioner of Oudh in Jai Patter Singh v. 
Ram Rattan Lat, 10. C. 124 (1), with 
reference to the corresponding provisions 
of the old Oudh Land Revenue Act, (XVII 
of 1876). Iam, therefore, of opinion that 
the decision of the learned District Judge 
is correct and must be upheld. 

The result is thatthe appeal fails and 
is dismissed with costs. - 


D. Appeal dismissed. 
(1) 1 O. O. 124. - 


MADRAS HIGH COURT 
Second Civil Appeal No. 44 of 1931 
October 29, 1934 
MADHAVAN NAIR, J. 

Babu RAGHAVACHARI AND OTHERS — 
DEFENDANTS — APPELLANLS 
versus 
PELLETTI VENKATANARAYANA 
REDDI AND ANOTHER—PLAINLIFFS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 82— 
Contribution—Subsequent mortgagee, whether can 
claim contribution—Order in execution that certain 
item be sold first, whether negatives right to contribu- 
tion from other items. 

The right of contribution enunciated in s. 82of 
the Transfer of Property Act can be claimed not only 
by the mortgagor ora purchaser from him, but éan 
be claimed even by a subsequent mortgagee, 

Two items A and B were mortgaged to X and 
subsequently A was sold to the defendants and B was 
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usufructuarily mortgaged tothe plaintiff. X obtained 
a decree against the mortgegor, the defendants and 
the plaintiff, and in execution of the decree an order 
was made that A should be proceeded against after 
the eale of B, The plaintiff deposited the decree 
amount and filed a suit for contribution against the 
defendants : : 

Held, (ìi) that even though the plaintiff was only a 
mortgagee he was entitled to contribution from the 


defendants ; 
(iz), thatthe order in execution that B should be 


proceeded against first did notinvolve any decision 
that the plaintiff was not entitled to contribution 
_ from the defendants, and the question was not 
res judicata, Gulam Hazrat v. Gobardhan Das (2), 
Fakir Chand v. Aziz Ahmad .(3), Aziz Ahmad Khan 
v. Chhote Lal (4), Sesha Iyer v. Krishna Iyengar (5), 
Ramabhadrachar v. Sreenivasa Iyengar :6) and 
Pattammal v, Ramayya Pillai (1), referred to. 
Satya Kripal Bandopadhya v Gopi Kishore Mandal 
(10), distinguished. ` 
. 0, A. against the decree of the Subor- 
dinate Judge of Chittoor, dated October 
23,1929, and passedin A. 8S. No. 14 of 
1929, (A. S.No. 324. of 1928, District 
Court, Chittoor), preferred against the dec- 
ree of the Court of the District Munsif of 
Sholinghur, dated September 12, 1928, and 
passed in O. S. No. 762 of 1927. 
Mr. S.A. Seshadri Iyengar, for the Appel- 
lant. . é jA 
Mr. B. Sitarama Rao, for the Respond- 
- ents. 4 


Judgment.- The 
appellants. The facts of thecase are as 
follows:— 

The suit property mentioned in A and 
B schedules tothe plaint belonged to one 
Ummar Beg Sahib. He mortgaged them 
to Venkatarama Reddi on January 2, 1900, 
and subsequently sold the A schedule 
properties tothe father of the defendants. 
On July 14, 1907, the B schedule properties 
-were usufructuarily mortgaged by Ummar 
Beg Sahib to the plaintiff. Venkatarama 
Reddiinstituted a suit O. S. No. 190 of 
1908 to enforce his mortgage impleading 
Ummar Beg Sahib, the father of defen- 
dants Nos. 1 to 3, the plaintiff herein, and 
some others, and obtained .a decree, in 
execution of which he brought the pro- 
perties to sale. The defendants objected 
to the order in whichthe properties were 
sought to be sold and contended that the 
A schedule properties which they purchas- 
* ed snould be sold last. The Court did not 
_grant their prayer, but ultimately the 


High Court inC. M. S. A. No. 11 of 1922,” 


“(see Raghdvachariar v. Krishna Reddi (1) 

-granted the defendants’ prayer and ordered 
that: -the B-schedule properties should be 
*=(1) 83 Ind. Cas.-918;.(1924) M W N 138; 46M LJ 
3% 19 L W 23; (1924) M W“ N 134; AI R 1924 Mad, 
509. Pes 


7 


te 
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first sold in auction and that in case the 
decree amount was not thereby satisfied 
the A schedule properties be then sold, on 
the ground thatthe equities involved in 
the case were in favour of the defendants 
whose father had purchased the properties 
without notice of the mortgage while the 
plaintiff who was a relative of the owner 
knew all aboutit. The plaintiff to avert 
the sale of his properties paid the amount 
of the mortgage decree and instituted the 
sult out of which this stcond appeal 
arises against the defendants, the owners 
of the A schedule properties, for contri- 
bution in respect of the debt discharged by 
the plaintiff. The District Munsif dismis- 
sed the plaintifi’s suit. 

In appeal his decision was set aside. 

In this second appeal three grounds have 
been raised by the learned Counsel on 
behalf of the appellants: (1) the plaintiff 
being a mortgagee cannot claim contribu- 
tion under s. 82 ofthe Transfer of Prop- 
erty Act; (2) the plaintiffs right to 
contribution, if he has any, is barred by 
the decision of the High Court in C. M. 8. 
A. No. 11 of 1922 [Raghavachariar v. 
Krishna Reddi (l) ] the plaintiff claiming 
the right through the mortgagor caanot 
have a higher right than himself, he having 
sold the properties to the defendant's 
father free from encumbrances. Of these 
grounds Nos. 2 and 3 donot seem to have 
been raised inthe lower Court. I will 
now deal wilh these grounds separately. 

Section 82 of the Transfer of Property 
Act which embodies the rule relating to 
contribution is as follows: — i 

“Where several properties, whether of one or 
several owners, are mortgaged to secure one debt 
such properties are, in the absence of a contract 
to the contrary, liable to contribute rateably to 
the debt secured by the mortgage, after deducting 
from the value of each property the amount of 
any other encumbrance to which it is subject 
at the date of the mortgage,” 

It is argued that under this sectionit is 
Only an ownerof properties that can claim 
the benefit of contribution and that the 
plaintiff being only a mortgagee as dis- 
tinguished from a full owner cannot claim 
that right. ‘[he wordsof the section do not 
support this contention, and no decision 
supporting it has been cited. On the other 
hand the cases cited by the respondents’ 
learned Counsel show that such a right 
Gulam 
Hazrat v.Gobordhan Das (2) is a direct 
decision on the point, though there is no 
discussion of the question in the judgment 


(2) 9 Ind, Oas. 933; 33 A 387; 8 A L J195. 


ave 
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as apparently the point was never dis- 
puted, The suit in that case was brought 
by a subsequent mortgagee claiming the 
right of contribution and he was allowed 
the benefit of that right. In Fakir Chand 
v. Azz Din (3) the Privy Council 
have recognised the right of an assignee 
from the mortgagee to claim contri- 
bution. It is said by the appellant’s 
learned Oounsel that in the light of the 
facts as mentioned in the judgment of 
the High Court- in that case reported in 
Aziz Ahmad Khan v. Chhote Lal (4) the 
suit was brought by a person claiming the 
rights of the owner and not that of a 
mortgagee; butthe judgment of the Privy 
Council does not support this statement. 
In Sesha Iyer v. Krishna Iyengar (5) 
suit was by mortgagees for contribution, 
The learned Judges say having regard to 
the facts of the case thatif the sale of the 
properties had not taken place and they 
had paid the money themselves they would 
be entitled to claim contribution. They 
observed as follows: — 

“In the present case the plaintiffs, who certainly 
cannot be in a better position than they would 
be if they had simply bought part of the mortgaged 
property, subsequently sold under Rangayya 
Goundan’s decree had their opportunity, and they 
might, by paying off the debt and saving the 
property from sale, having acquired a right of 
contribution secured by a lien on the other prop- 
erty. They would then have stood in a position 
analogous to that of one of several mortgagors who 
has redeemed the whole property and claims to 
take advantage of s,95 of the Act. But the plaintiffs 
did nothing and, therefore, no right of contribu- 
tion arose and the other property stood free from 
any lien". 

The position that sale would affect the 
question has been held to be wrong in 
Ramabhadrachar v. Sreenivasa Iyengar (6). 
The decision in Pattammal v. Ramayya 
Pillai (7) also lends support to the con- 
tention of therespondent, In English Law 
a subsequent mortgagee's right to contribu- 
tion seems to be undisputed; See Uoote 
on Mortgages at . p,` 811, Vol. I, Ninth 
Edition, 1927, and also Fluit v. Howard 
(8). On the whole I am inclined to think 
that the plaintiff in this case though only 
a mortgagee and not a purchaser of 
the properties, is entitled to claim con- 

(3) 136 Ind. Cas 751; 54 A 199; 9 OWNNQI; 
(1932) A L J 195;36 OW N 437; A1R 1932 PO 74; 
35L W 421; (1932) M WN 445; 62MLJ 492; 13 P 
L T 261; Ind. Rul. (1932) P O 149; 55 O L J 271; 34 
Bom. L R760 (P C) 


(4) 109 Ind. Cas. 38; A I R 1928 All. 241 at p 243; 
26 A L J 298; 50 A 569. 


(7) (1932) MW N 343, “ 
_ (8) (1893) 2 Oh, D 54 at p 73, 
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tribution, The cases -cited by the re- 
spondent support that view though it 
must be said that the -question as such 
has not been 
cases. l 

The next question is, is the plaintiff's 
right to contribution barred by the deei- 
sion of the High Courtin C. M. 8. A. No. 11 
of 1922 [Raghavachariar v. Krishna Reddi 
(1) |.” Under that decision the order in 
which the properties were to be sold was 
settled, It is argued that if effect is given 
to it plaintiff's property will be sold first 
and if the decree amount is realised from 
that sale there will benoneed to sell the 
properties of the defendants, and by 
allowing contribution the order of the 
High Court is nullified. The respondent 
argues that the question whether he is 
entitled to contribution was not raised or 
decided in that case and that decision 
cannot in any sense be construed as 
depriving him of that right whichis 
vested in him in Jaw. The short question 


is whether the plea of the plaintiff respond- ` 


ent that he is entitled to contribution is 
barred by the principle of res judicata. 
In Magniram v. Mehdi Husain Khan (9), 
where the same question was raised in 
similar circumstances the question was 
answered inthe negative, The previous 
decision of the High Court only settled 


the. order in which the properties were 
to be sold, That does not necessaaily 
preclude: 


“the determination of the question whether in 
the event of such a sale satisfying the whole of 
the mortgage debt the plaintiffis or is not entitled 
to contribution.” or * 

It is true that the plaintiff's properties 
were not sold as he averted the sale hy 
paying up the decree debt, but that does 


not affect the applicationof the principle, « 


It was not necessary for the Court in the 
previous litigation to determine the ques- 
tion of contribution none of the parties 
having asked the Court to determine it, 
and as a matter of fact the judgment 
does not show that it was determined 
by the Court, : That being -so, it must,be 
held that the previous decision of the 


High Court does not in any way bar the “ 


claim to contribution now put forward by 
the plaintiff respondent. The. appellants. 
in support of their plea rêlied upon a` 
case in Satya Kripal Bandopadhya v.. 
Gopi Kishore Mandal (10) - which at first 
sight would seem to -support them, But 
the facts show that the: .mortgagé decree 
(9) 31 O 95. = ppn 
(10).6 O WN 583. - 
; F 


discussed in any of these . 
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in the suit which was held to constitute 
a bar to the claim of contribution, in- 
corporated an arrangement madeby the 
Parties by which the incident of the debt 
was thrown primarity on some of the prop- 
erties and the other properties were only 
liable if the debt was not realised by the 
sale of those properties. Although all the 
Properties mortgaged may originally be 
equally liable for the mortgage debt, it is 
clear that the liability may be altered 
by an arrangement made between the 
parties; and if that arrangement is in- 
corporated in the decree, then so long as 
the decree exists the claim for contribu- 
tion cannot be pressed by the party 
affected by it. In my opinion this is all 
that has been decided in Satya Kripal Ban- 
dopadhya v. Gopi Kishore Manda l (li) and 
that case is, therefore, distinguishable from 
the case before us. 

The third point raised must also be dis- 
allowed as here again the point was not 
raised up till now and we have rot 
before us the facts necessary tc decide it. 
The learned Counsel for the appellants 
assumes that the property ‘was scld_ to 
them by the mortgagor free from encum- 
brances. Even the sale deed has not been 
filed in the case and I am not in a position 
to decide whether it was so ornot. As 
the necessary facts are not before me I 
mus: disallow the appellants from raising 
this contention. 

In the result, the second appeal is dis- 
missed with costs. 

A. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 2137 of 1934 
March 25, 1935 
AGHA HAIDAR, J. 
Messrs, Seth ATMA. RAM-CHARAN DAS 
—-PLAINTIFFS—APPELLANTS 


versus 
Messrs. R. S. BISHESHAR NATH 
DINA NATH—Dsrenpants— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. VII, 
r. 2 (2\—-Suit for rendition of  accounts— 
Statement in plaint that Rs. 8,000 was due to 
plaintiff from defendants—Valuation of plaint for 
purposes of jurisdiction and court-fee at Rs. 500— 
Valuation, if according to law—Court-fee— Accounts, 
Under para. 2 of O. VII, r.2, Oivil Procedure 
Code, where the plaintiff sues for an amount 
which will be found dueto him on taking unset- 
tled accounts between him and the defendant, the 
plaint shall state approximately the amount sued 
for. The intention of the Legislature apparently 
is that the plaintiff at this stage is to make 
a valuation of his claim only approximately 
and not with any certainty, asin such suits the 
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materials for taking accounts are generally in 
the possession of the defendant and the plaintiff 
can only give an approximate amount. The ap- 
proximation required by the second paragraph of 
r. 2, O. VII, Civil Procedure Code, may be a rough 
and ready approximation such as a plaintiff in 
any given case is able to give, 

Consequently, where the plaintiff states in his 
plaint that a sum ofover Rs. 8,000 was due to 
him from the defendants but he valued the 
suit Yor purposes of jurisdiction and court-fee 
at Rs. 500 tentatively, it is notnecessary for him 
to pay court-fee on Rs. 8000. He can put his own 
valuation onthe plaint Bai Hiragavri v. Gulabdas 
Jamna Das (1), referred to 

S. O. A. from the decree of the District 
Judge, Rawalpindi, dated June 20, 1934, 
affirming that of the Subordinate Judge, 
a Class, Rawalpindi, dated April 4, 
1931. 

Mesers. Vishnu Datta and Nawal Kishore, 
for the Appellants. 

Mr. Gobind Ram Khanna, for the Res- 
pondents. 

Judgment.—This appeal arises out of 
2 suit for renditfon of accounts. The de- 
fendants are commissicn agents and the 
plaintiff is a firm carrying on business at 
Mathra. After making various allegations 
inthe plaint the plaintiff stated in para. 
9 that asumof over Rs. 8,000 was due to 
him from the defendants but he valued the 
suit for purposes of jurisdiction and court- 
fee at Rs. 500 tentatively. The trial Judge 
held that the plaintiff should pay court-fee 
on the sum of Rs. 5,000 and called upon 
him to make good the deficiency. On his 
failure todo sothe Court rejected the- 
plaint, The plaintiff went up in appeal to 
the District Judge. The learned Judge 
observed that, in view of the plaintifi’s - 
statement thatthe amount due to him 
from the defendants was more than 
Rs. 8,000, the Court was taking him at his 
word, and affirmed the order of the trial 
Court. The plaintiff has come up to this 
Court is second appeal. f 

Paragraph 2 of O. VII, r. 2, Civil Pro- 
cedure Code, provides that where the 
plaintiff sues for an amount which will be 
found due to him on taking unsettled ac- 
counts between him and the defendant, 
the plaint shall state approximately the 
amount sued for. The intention of the 
Legislature apparently is that the plaintiff 
at this stage is to make a valuation of his 
claim only approximately and not with any 
certainty. Thereasonis clear. In such 
suits the materials for taking accounts are 
generally in the possession of the defend- 
ant and the plaintif can only give an 
approximate amount. Section 7 iv) (f) of 
the Court Fees Act provides that the 
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amount of fee payablein a suit for ac- 
counts shall be computed according to the 
amount at which the relief sought is valued 
in the plaint and thatin such cases the 
plaintiff shall state theamount at which 
he values the relief. From these provisions 
it would appear that it is for the plaintiff 
to put his own valuation upon the plaint. 

In the present case the plaintiff refers to 
a sumof morethan Rs. 8,000 as due to 
him from the defendants, but it is quite 
possible that he considers that he would 
not be able to prove this amount or there 
may be some other reasons why he thinks 
that he would not ‘beable toobtain adec- 
ree in respect of the sum. He, there- 
fore, put the valuation which he consider- 
ed was somewhere in the neighbourhood 
of his claim. I would refer to a dezision 
of a Division Bench of the Bombay High 
Court in Bai Hiragavri v. Gulabdas 
Jamna Das, 22 Ind. Oas. 71 (1). There, 
too, a similar statement had been thrown 
into the body of the plaint, but the learn- 
ed Judges rightly pointed out that the 
plaintiff could not be prejediced or damni- 
fied merely because he added to the 
plaint a computation which it was un- 
necessary for him to give. The approxi- 
mation required by the second paragraph 
of r. 2, O. VII, Civil Procedure Code, may 
be a rough and ready approximation such 
as a plaintiff in any given case is able to 
give. With the viewoflaw expressed by 
the learned Judges I fully agree. I, 
therefore, allow the appeal and set aside 
the orders of thetwo Courts below and 
remand the case for trial on the merits 
tothe trial Court holding that the valua- 
tion made by the plaintiff was according 
tolaw. In view of the circumstances of the 
case the parties shall bear their own costs, 


N: Appeal allowed. 
(1) 22 Ind, Oas. 71. 


_ RANGOON HIGH COURT. 
Criminal Revision No. 702-B of 1934 
December 18, 1934 
BAGULEY AND Ba U, JJ. 
HTWAN HTIN— APPLIOANT 
VETSUS 
EMPEROR— Oprosiz PARTY 
Burma Gambling Act (I of 1899), ss. 
Offences under ss.11 and 12—Whether 
offences—Order asking accused to pay process fee— 
Legality of—Criminal Procedure Code (Ast V of 
1898), s, 4 (f) Interpretation of statutes—Statute affect- 
mg man in _ street—Interpretation should be one 
which a man in street would place upon it. 
Cases under ss. 11 and 12, Burma Gambling Act, 
pre not cognizable offences, and: Hence an order by 


11, 12— 
cognizable 
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a Magistrate asking for the payment of process fee 
to summon witnesses is correct, Bahabal Shah v- 
Tarak Nath (3) and Emperor v, Chandri Bawoo (4), 
followed. h 

Per Baguley, J.—Ordinarily speaking the meaning 
of a Statute applying to the man in the street would be 
the meaning which the man in the street would place 
upon the Statute, particularly when it affects him per- 
sonally. . 

Cr. Rev. from an order of the Additional 
Sessions Judge, Bassein, in Oriminal 
Revision No. 474 of 1934. 

Mr. Shu Maung, for the Applicant. 

Mr. Tun Bya, for the Crown. 

Baguley, J.—The applicant in this case 
is being tried under s. 12 (a), Burma 
Gambling Act, together with other persons 
who are being tried under s. 11 of the 
same Act, He applied to the Court to 
have certain defence witnesses summoned. 
The Court called upon him to pay process 
fees for the summonses. He contended 
that no process fees could be demanded, 
but the Court overruled his claim and 
on application made to the Sessions 
Judge, Bassein, the Magistrate's order 
was upheld. It is contended that no 
process fee can be demanded for the 
issue of summoness to defence witnesses, 
because the case which is being tried is 
a cognizable case, and processes issued in 
it are, therefore, exempt from paying fees 
under the Procees Fee Rules 1923 (1. 18 
(b) (2).) It is contended on behalf of the 
Crown that it is not a cognizable case. 
A “cognizable case” is defined ins. 4 (f), 
Criminal Procedure Code: 

“‘Qognizable offence’ means an offence for, and 
‘cognizable case’ means a case in which a Police Officer, 
within or without the Presidency towns, may, in ac- 
cordance with Sch II or under any law for the time 
being in force, arrest without warrant.” 


As:the maximum sentence under ss. 11 
and 12, Burma Gambling Act, is less 
than one year under Sch. II to the 
Criminal Procedure Code, the case under 
review is not a cognizable one, unless 
it 1s cognizable under the terms of the 
Act itself. Arrest of persons who are 
suppesed to have committed offences 
under s. 11 or 12 are made under s. 6 (1) 
(b), Burma Gambling Act. This section 
provides that certain Magistrates or the 
District Superintendent of Police who 
“on credible information or on other sufficient 
grounds, has reasons to believe that any house, 
enclosure, room, place, vessel or vehicle is used 
asa common gaming house, may after recording in 
writing such information or grounds, either limself 
do any of the following acts, or by warrant authorize 
any officer of Police not below the rank of Sub- 
Inspector or officer in charge of a Police Station to 
enter . any such house, enclosure (etc,), and_take 
into custody all persons he finds -therein, - whether 
they are then actually gaming or not,” ` 


í 


Ti 


‘fessed that to the 
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It would be seen from this that no 
ordinary Police Officer can arrest a person 


‘supposed’ to have committed one of these 


offences without a warrant, except the 
District Superintendent of Police himself 
personally, and then only if he has 
received credible information or has other 
sufficient grounds upon which to believe 
that the place is used as a common 
gaming house and furthermore has record- 
ed in writing the information or the 
grounds of his belief. It must be con- 
f ordinary layman to 
say that a cognizable offence is one for 
which a Police Officer may arrest, without 


.& warrant, the idea conveyed would be 


that for such an offence the ordinary 
constable such as one-sees on patrol duty 
could effect that arrest and ordinarily 
speaking, I should be inclined to hold 
that the meaning of a Statute applying 
to the man in the street would be the 
meaning which the man in the street would 
place upon the Statute, particularly when 
it affects him personally. There is, how- 
ever, authority for the contrary view. In 
Queen Empress v.. Deodhar Singh (1), 
where a case under the Gambling Act 
(Bengal Act 11 of 1867) was concerned, it 
was held that anoffence under that Act 
“being an offence for which the District Superintend- 
ent of Police may arrest or by warrant direct an 
arrest, is a cognizable offence within the meaning 
of s. 4.(f), Criminal Procedure Code.” 

The relevant passage is to be found at 
p. 150*. 

“The District Superintendent of Police, being a 


Police Officer who may, under a law for the time’ 


being in force, viz, the Gambling act, arrest 
without warrant, we think that the requirements 
of cl. (1) (f) of the above sections are satisfied, 
and that the offence in question is therefore, a 
‘cognizable offence.’ We cannot accept the contention 
that the words in that clause ‘a Police Officer’ 
mean ‘any and every’ Police Officer. Itis sufficient 
if the legislature has limited the power of arrest to 
any particular class of Police Officers.” 


The same point arose in Emperor v. 
Abasbhai (2). This was a case under the 
of Gambling Act; 


Bombay Prevention 
under which Act, similarly, the only Police 
Ofñcers who can effect an arrest without 
a warrant are the ‘Commissioner ‘of 
Police of the City of Bombay, any District 


Superintendent of Police or any Assistant: 


District Superintendent empowered by 
Government in this behalf, .It was held 


that when a man was arrested under this 


Act the case was a cognizable one, and 


(1) 27.0144, f 

(2) 93 Ind. Oas, 967; AT R 1926 Bom, 195; 27 Or, L 
J :503; 50 B 344; 28 Bom. LR 272, 
» ¥Pageof27 0,—LHd.) sim 
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the decision of the Calcutta High Court’ 
in Queen Empress v. Deodhar Singh (1) was 
quoted with approval. 

With these two:pronouncements in favour 
of this interpretation of s 4 (f), Criminal 
Procedure Code, if may seem difficult. to: 
hold directly to the contrary, inclined as 
I am to do so; but I think it is up- 
necersary to rule directly in this behalf, 
because even if the decisions of the 
Calcutta and Bombay Courts are correct, 
I still think that the particular wording 
of the Burma Gambling - Act, makes 
offences underss. 11 and 12 not coguiz- 
able. ` 

The Bengal case, Queen-Empress v. 
Deodhar Singh (1), was decided under 
the Bengal Public Gaming Act. The 
authority of the District Superintendent: 
of Police to arrest under that Act arose 
from s. 5: 

“If the Magistrate of a District or’ other officer . 
invested with the full powers of a Magistrate or 
the District Superintendent of Police, upon 
credible information, and after such inquiry as he 
may think necessary, has reason to believe that 
any house, tent, room, space or walled enclosure is 
used as a common gaming house, he may either 
himself enter, or by his warrant authorize any 
officer of Police, not below such rank as the 


Lieutenant-Governor shall appoint ‘in this behalf, to 
enter, etc.” 


It will be seen that in this case the 
power of the District Superintendent of 
Police is quite unfettered, except, of 
course, that he has got to have credible 
information that the offence is being 
committed. It may be presumed that 
no Police Officer would take steps of this. 
nature without credible information, and. 
I cannot hold that the necessity of thè” - 
District Superintendent of Police receiving: ` 
credible information before he acts canbe 
regarded- as any condition precedent: to. 
his issuing the warrant or effecting the 
arrest. i at a 

The Calcutta case referred to dates 
from the year 1900, and three years earlier, 
in Bahabal Shah v. Tarak Nath (3), a 
case under the Opium Act, it had--been 
held that when the Police Officer could 
only arrest without a.-warrant if certain 
conditions: had to be fulfilled first of all, . 
then the case could:not be regarded as a‘ 
cognizable one. At.p. 696* is to be found 
the passage :.. ap ee 

“In my opinion such-a qualified power of arrest 
* * * is not such'a---power- to arrest without 
warrant as is pointed’ out in ‘the “definition of 


‘cognizable offence’ in the definition clause of the. 
Oode of Orimirial Procedure.” - ~ f : 


(3) 24 O 691, 


“ *Page.of A O—[Ed] = 


a ` 
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_ Again, in Emperor v. Chandri Bawoo (4) 
it was also held that when the Police have, 
merely a qualified power of arrest, the 
case arising out of the arrest cannot be 
regarded as a cognizable case. This case 
arose out of the Bombay Prevention of 
Prostitution Act, 1923. Under s. 10 of that 
Act, it is laid down that: 
“Any Police Officer on complaint, and any 
Police Officer authorized in this behalf by the 
Commissioner of Police by spscial order without 
such complaint, may arrest without a warrant any 
person committing, in his view, any offence punish- 
able under s. 3, if the name and address of such 


persou be unknown to such Police Officerand cannot ` 


be ascertained by him then and there.” 

At p. 219*, referring tos. 10, there is the 
passage: 

“But here avery restricted power of arrest is given 
and certain conditions are laid down asthe circum- 
stances under which the power can be exercised.” 

At-p. 211* occurs the passage : 

“I have already mentioned that there are very 
serious limitations on the power of arrest under 
this s. 10 and I am clearly of opinion that any case 
where those conditions are not complied with, 
cannot be described as a cognizable case.’ ” 

It is interesting to notethat in 
v. Abasbhai (2), already referred to, there 
was a similar condition limiting the power 
of the Commissioner of Police to issue a 
warrant,-as under the Bombay Prevention of 
Gambling Act the Commissioner of Police 
could only act upon a complaint made 
before him on oath, and that complaint 
on oath was a necessary condition prece- 
dent to hisissuing a warrant or making a 
raid himself; but this point was not 
taken up in 
have been entirely overlooked 
judgment. 


_As- I have ‘said already I personally 
would be very reluctant to accept the 
view of the Bombay and Oalcutta High 
Courts that if one Police Officer in the 
District has power to arrest without a 
warrant that makes a case arising out 
of such an arrest a cognizable case, If 
this view of the law be correct, interesi- 
ing speculation arises as to what would 
be the state of affairs in certain Districts 
such as. Kyaukse or Sandoway, where 
there is no District Superintendent of 
Police, the Police being under the charge 
of an Assistant Superintendent soin these 


in the 


localities there is no Police Officer who - 
can- arrest without a warrant and, -there- - 


fore, such a case is certainly not cogniz- 
able. . ‘ 


(4) 85 Ind. Cas. 57; AIR 1925 Bom. 13]; 26 Or. L, 
J 441; 49 B 212; 26 Bom. LR 1225. 
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Be that as it may, in view of the 
wording of the Burma Gambling Act 
which lays down certain conditions pre- 
cedent before even the District Superin- 
tendent of Police can make a raid and 
arrest without a warrant, and following 
the Calcutta and the Bombay High Courts 
in Bahabal Shah .v. Tarak Nath (è), and 
Emperor v. Chandri Bawoo (4), I would 
hold that cases under ss. 11 and 12, 
Burma Gambling Act are not cognizable 
and in consequence the order of the Magis- 
trate asking for the payment .of process 
fees to summon these witnesses is correct. 
There is no reason to interfere in revision. 
Let the record be returned with these 
remarks. 

Ba U, J.—The question for decision 
is whether an offence under s. 12 read 
is a 
cognizable offence. A “cognizable offence” 
according to s.4 (f), Criminal Procedure 
Code, means an offence for, and a cog- 
nizable case” means a case in which a 
Police Officer, within or without the pre- 
sidency towns, may, in accordance with 
Sch. IL or under any law’ for the time 
being in force, arrest without warrant. 
Now under s. 6, Burma Gambling Act 
it is not any and every Police Officer 


-who can effect an arrest without a warrant. 


It is only the District Superintendent 
of Police and a certain class of Magistrates 
mentioned therein who can do so. Even 
in the case of those officers, they have to 
comply with certain conditions mentioned 
in that section before they can enter a 
house, enclosure, etc, and make a search - 
and effect an arrest. The conditions are 
that they must record the information 
which they have received and their grounds 
of belief in writing that the house, ete., 
is used as a common gaming house. 
These conditions do not, however, in my 
opinion, in any way limit their power of 
arrest. The failure to comply with these 
conditions will affect the presumption 
which will otherwise arise under s. 7, 
Burma Gambling Act, which is as 
follows : 

“Whenany instruments of gaming are found in 
any house, enclosure, etc., entered under the 
provisions of 3.6 . . . it shall be presumed, 
until the contrary is proved, - that-such house, 
enclosure, etc., is. used as a common gaming house, - 
and that the persons found therein were there 
present for the purpose -of gaming although no 
play was actually seen by the. Magistrate, “or 
Police Officer, or by any one aiding in the 
entry.” . ; 

The question that arises then is whe- 
ther an offence for which only a cértain 
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class of Police Officers, such as the Dis- 
trict Superintendent of Police as in this 
case, can arrest without awarrant is a 
cognizable offence within the meaning of 
8. 4 (f), Criminal Procedure Code. Two 
Cases, Queen- Empress v. Deodhar Singh 
(1), and Emperor v. Abasbhai 2), quoted 
by my learned brother Baguley are in 
favour of theview that it is. In Emperor 
v. Ismail Haji (5), the same view, as in 
those two cases, was held. But, as pointed 
out by my learned brother Baguley, whose 
judgment I have had the pleasure of 
reading, 

“that to the ordinary layman to say that a cogniz- 
able offence is one for which a Police Officer may 
arrest without a warrant, the idea conveyed would 
be that for such an offence the ordinary constable 
such as one sees on patrol duty could effect the 
arrest.” 5 

This, if I may say so with respect, is 
the only sensible meaning that can be 
given to the term “cognizable offence” as 
defined in s. 4 (f), Criminal Procedure 
Code. Inthe case of Curtis v. Stovin (6), 
at p.517*, Bowen, L. J., says; i 
“the jule for the construction of statues are very 
like those which apply to the consturction of other 
documents, especially as regards one crucial rule, 
viz, that, if 16 is possible, the words of a statute 


must be construed so as to give asensible mean- 
ing to them,” 


If regard is had to the fact that a refer- 
ence in s. 4 (f), criminal Procedure Code, 
is made to Sch. II wherein the term 
‘Police’ is used in a more general and 
popular sense, the intention of the Legislature 
to use the term “a Police Officer” in 
s. 4 (f) in the sense indicated by my 
learned brother becomes more apparent, 
In any event, looking at the scope and 
object of the Burma Gambling Act, I 
have no doubt in my mind that the 
intention of the Legislature was to treat 
an offence under s. 12 as a non-cogniz- 
able offence. Under Sch. [I to the Cri- 
minal Procedure Code, the Police cannot 
arrest without a warrant for offences 
against other laws if the offences are 
punishable with imprisonment for less 
than three years. Now, the maximum punish- 
ment prescribed for an offence under s. 12, 
Burma Gambling Act, is only six months. 
For all these reasons I would hold that 
an offence under s. 12, Burma Gambling 
Act, is a non-cognizable offence. 

N. Application dismissed, 

(8) 124 Ind. Cas, 106; A IR 1930 Bom. 49; 3i Or. 
L vȚ 633; 54 B 146; $1 Bom, L R 1549; Ind, Rul 
(1980) Bom. 234;, (1930) Cr. Cas. 113. 

(6) (1889, 22 Q B D 513; 58 L J Q B174;37 WR 


315; 60 LT 772. 
~ *Page of4(1889) 22 Q. B. DEd. ~mm 
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SIND JUDICIAL CCMMISSIONER’S 
COURT 
Civil Revision Application No. 46 of 1933 
February 25, 1935 
Fserens, J. C. AND RUPOHAND, 
A. J. ©. 
AHMEDALI MOOSAJI—APPLICANT 
VETSUS 
SONABAI PUNJA—Opponent 

Presidency Towns Insolvency (Act III of 1809); 
8. 112—Karacht Town Insolvency Rules, r. 154— 
Creditor, when can take benefit of composition— 
Creditor not having proved his” debt—Whether can 
proceed against surety under the composition, 

Under r. 154, of the Karachi Town Insolvency 
Rules, no creditor can take the benefit of a 
composition unless he has proved his debt before 
the approval of such composition. Consequently, a 
creditor who has not lodged his proof with’ the 
Official Assignee and has not proved his debt 
under the Insolvency Act, cannot proceed against a 
surety under the composition, Govindas Chatur- 
bhujdas v.N. Ramados (1) distinguished Fa parte 
Mirabita In re Dale referred to. 

Rule 154 of the Karachi Town Insolvency Rules 
is imperative. 


Mr. Tolasing K. Advani, for the Appli- 


Mr. Khanchand Gopaldas, for the Op- 
ponent. 

Ferrers, J. C.—On July 23, 1950, one 
Tayebji Kbrahimji was adjudicated an 
insolvent. He presented a proposal for the 
satisfaction of his debts according to which 
he undertook to pay 4 annas 6 pies in the 
rupee within a month of the acceptance 
of the composition proposed and annulment 
of the adjudication order. For the due 
payment of the said 4 annas 6 pies Seth 
Ahmedali agreed to be surety, Before . 
this composition could be accepted, Tayab- 
ji died. The surety, however, repeated his 
assurance to the Official Assignee and on 
September 2, 1931, an order was passed in 
these words: 

“Composition is accepted in view of this further 
undertaking, and the order of adjudication annulled 
accordingly.” 

Nowit appears that the bankrupt Tayebji 
had an intimate friend whose name is 
Sonabai and she is the present plaintiff, 
This woman claims to have entrusted 
ornaments of the value of Rs. 6,500 to 
Tayebji to enable him to raise money and 
to pay off some of his most pressing 
creditors. Sonabai did not present any. 
claim before the Official Assignee and she 
did not prove her debt before him. Ne- 
vertheless on October 14, 1931, a letter 
was written by her instructions in which 
the allegation was made that Tayebji had 
effected’ a composition under which his 
estate was entrusted to Seth Ahmedali for 
distribution amongst his creditors and that 
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the Seth had guaranteed payment of the 
4 annas 6 pies in the rupee to the creditors. 
On behalf of Ahmedali reply was made 
that he was not a trustee and that he 
was not under any obligation to make 
any payment except to those creditors who 
had proved their debts before the Official 
Assignee. In consequence of this refusal 
the plaintiff filed this suit in the Small 
Cause Court. That Court made a decree 
in her favour. The defendant then came 
to this Court in ‘revision. The argument 
before us has proceeded upon one issue 
only. It is this: 

“Is the suit maintainable in view of r. 154 of the 
Karachi Town Insolvency Rules ?" 

The material part of this rule is in these 
terms : 

“No creditor shall be entitled to enforce any 
payment of any part of the sums payable under 
a composition or scheme unless and until he has 
proved his debt and his proof has been admitted.” 

‘This argament was urged in the Small 
Cause Court and it was there disallowed. 
The Court held that the rule refers to those 
cases only where the creditor seeks relief 
in the Insolvency Court and that it does 
not take away a litigant’s ordinary remedy 
to resort to a Court of Law to prove his 
claim. 

This is the same point which has been 
Maintained by the respondent in this 
Court. He does not attempt to say that 
the rule is beyond the powers conferred 
by the enabling section, whichis s. 112; 
but he contends that the rule made under 
that section cannot oust the jurisdiction con- 
ferred upon the ordinary Courts of law by 
s. 9, Oivil Procedure:Code. In support of 
this he relies upon Govindas Chaturbhujdas 
v. N. Ramados (1). In delivering that 
judgment Srinivasa Ayyangar, J., used 
these words : 

“There are no words in s, 30 excluding the 
jurisdiction of the ordinary Courts. In the absence 
of express statutory provision excluding the jurisdic- 
tion of the ordinary tribunals no right of action 
could be deemed to have been taken away.” 

That case can however be clearly disting- 
uished from the case with which we have 
here to deal. The plaintiff in that case 
was proceeding against the principal 
debtor; against him he had a right of 
suit independent altogether of the Insol- 
vency Act. -The present suit is brought 
not against the principal debtor but against 
a surety under a scheme, The question 
there was whether a right to sue had been 
taken away by s. 30. The question here 
is whether a right to- sue has been con- 


(1) 90 Ind. Cas. 92; AIR 1925 Mad. 593; 48 M. 521; 
38ML J 252; (1995) M W N 148;-21 LW 733. ~ 
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ferred by that scheme. There is, howeve 

a second significant difference between th 
Madras case and that which is now before 
us. In Madras there is no rule corres- 
ponding to the r. 154 upon which reliance 
is now placed. In considering the provisions 
of s. 30 (2) which are in these terms: 

“The provisions of the composition or scheme 
may be enforced by the Oourt on application by 
any person interested, and any disobedience of an 
order of the Oourt, made on the application shall 
be deemed a contempt of Court.” 

The learned Judge observed that this 
is an exact reproduction of cl. 10, 
s. 18 of the English Bankruptcy Act of the 
year 1883. Acting under the English Law 
Ohitty, J., having regard to the terms of 
r. 211, Bankruptcy Rules of 1886, held 
that the proper remedy was by way of 
application in the Bankruptcy Court. The 
High Court of Madras upon this observed 
that in the absence of such a rule in this 
Court, there is no reason whatever to hold 
that the right of separate action is pre- 
eluded or barred. That would no doubt 
be gool law under the system prevailing 
in Madras but it does not alfect the question 
of the validity of r. 154 which is in force 
in Karachi, The respondent relies also 
upon various passages quoted from English 
authorities. He refers to 2 Halsbury’s Laws 
of England, para. 145, which has these 
words: 

“ No action to enforce payment of a composition 
will lie against the debtor or the trustee. This 
does not however apply to the surety for a com- 
position.” 

It has been held by Bacon, ©. J., in 
Ex parte Mirabita In re Dale (2): 

“that the Court in Bankruptcy has no jurisdiction 
to enforce the payment of a composition by a 
surety who has covenanted with a trustee on ‘behalf 
of the creditors for its payment. If the surety 
fails to pay it, it is the duty of the trustee to sue 
him at law oo his convenant; and if the trustee 


neglects this duty, the Oourt of Bankruptcy has’ 
power to compel him to perform it,” 


The learned Judge observes that a man 
who becomes surety for his friend for the 
payment of a composition does. not by so 
doing make himself subject to the juris- 
diction of the Court of Bankruptcy. The 
remedy against such a man must be sought 
in the ordinary tribunal and in the 
ordinary course. Now it may be true that 
a trustee desiring to proceed against a 
surety under a composition has this remedy 
elsewhere than in the Insovlency Court; 
but the plaintiff, in this case, is not such 
a trustee. She seeks to take the benefit 
of a composition; and by our Rules no 


creditor can do this ‘unless be has proved . 


(2) (1875) 20 Eq-Q 772; 44 LJBK 119;23 WR 
864; 33 L T 60, 


AN 


9; 


:the composition. 


‘is incompetent and that 
‘the Small Cause Court was. incorrect. We 


‘any composition or scheme, who 


„with the Official Assignee who 
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his debt before the approvel of such com- 
Position. There is in the present case no 


: doubt that the plaintiff did not ledge her 


proof with the Official Assignee and -she 


. has not proved her debt under the Insol- 
- vency Act. We think, therefore, that she 


could not proceed against the surety under 
For these reasons, we 
are obliged to hold that the present action 
the decision of 


must, therefore, allow the application and 
set aside the decree passed by the lower 


‘Court with costs. 


Rupchand, A. J. C.—Rule 154 cf the 
Rules of this Court reads thus : 

“Every person claiming to be a creditor under 
has not proved 
his debt before the approval of such composition 


‘or scheme, shall lodge his proof with the trustee 


thereunder (if any) or, if there is no such trustee 
shall admit or 


reject the same, And no creditor shall be entitled 


‘to enforce payment of any part of the sums payable 


under a-composition or scheme unless and until 
he has proved his debt and his procf has been 
admitted.” 


This is a very healthy rule. It is intended 
to protect all parties concerned. The 
learned Advocate has been unable to 
satisfy that:this rule is ultra vires. It is 
framed under s. 112, Presidency Towns 
Insolvency Act which empowers the Insol- 
vency Court to frame rules from time to 
time for carrying into effect the objects 
of the Act. One of the objects of the Act 
is to distribute the assets of an insolvent 
amongst his creditors without unnecessary 
expense ‘or delay. Proof of a claim in a 
regular suit is always more expensive, 
dilatory and troublesome than proof before 
the Official Assignee or trustee in bank- 
ruptcy. In a case where the composition 
provides for vesting of the property in a 
trustee it is not quite easy tosee how the 
trustee can file a suit against the surety 
for enforcement of claims which have not 
been proved either before him or before 
the Official Assignee. It is also difficult to 
see how a creditor can in the case file 
a suit against the surely for the balance 
of his ciaim if any without proving his 
claim before the trustee or the Official 
Assignee, as the case may be, and without 
getting the permission of the trustee for 
enforcing his claim against the surety. 

-Even in a case where no trustee is 
appointed under the deed of com Position, 
the surety is entitled to have protection and to 
require claims made against him being 
proved before the Official Assignee before 
he is required to pay the money. The 
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1ule is in imperative terms; and if it is not 
ulira rires it imposes an obligation upon 
a creditor to comply withit before he can 
make any claim either against the debtor 
or against the surety. The case of Govindas 
Chaturbhujdas v. N. Ramados (1) relied 
upon by the learned Advocate is disting- 
uishable on the ground that the Madras 
High Court has framed no rules similar 
tor. 154. 

It is no doubt true that our rules do 
not contain provisions similar to r. 215 of 
the English Bankruptcy Court and, there- 
fore, a creditor may not be barred from 
enforcing his claim either against the 
debtor or the trustee if any in an ordinary 
Court. But that does not mean that he 
can do co without proving his claim before 
the officer indicated in 1. 194. Perhaps 
it will be desirable to frame a rule similar 
to 1. 215 so as to protect a trustee and 
a -debtor from being sued in an ordinary 
course. 

As far as the surety is concerned, it 
would appear that the proper remedy to 
enforce his obligation is by a suji. But 
in a case where such s suit is filed by a 
creditor, he can only do so after complying 
with the provisions of r. 154. The cause 
of action, of the creditor is based upon 
the sanction given by the Insolvency Oourt 
to the composition and that being so, he 
must at the same time comply with the 
rules of that Court with regard to his 
claim. It is open to a surety to say that 
if the- creditor had proved his claim in 
the Insolvency Court, he would have dis- - 
charged it by payment of such portion 
thereof as was payable by him. 

For these reasons, I agree with the 
learned Judicial Commisssioner that the 
application should be allowed and that the 
suit of plaintiff be dismissed with costs 
throughout. 

N. Application allowed. 
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CHENRAYA GOUNDAN AND oruERs— 
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Receiver— Partition suit—Appointment o f Receiver— 
Sale of property for decree against sharer after 
appointment of Receiver—Purehaser, whether entitled 
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to possession as against Receiver —Civil 
Code (Act V of 1908), O. XL,r. 1. 

Where after the appointment 
partition suit a third person obtained a mortgage 
decree against one of the shares and in execution 
purchased the property and obtained symbolical 
delivery of possession ; 

Held, that as the purchase in execution was after 
the appointment of the Receiver, the purchaser was 
not entitled to obtain delivery of possession from the 
Receiver Bhagwandas Marwari v. Manindra 
Chandra Nandi (1) and Yorkshire Insurance Co. v. 
Metropolitan Amalgamated Estates, Ltd. (2), distin- 
guished. 

S. C. A. against the decree of the District 


Court of Chittoor, dated April 8, 1930, and 
made in A. S.No. 103 of 1929 preferred 
against the decree of the Court.of the Sub- 
ordinate Judge of Chittoor, dated October 
31, 1928, and made in O. S. No. 25 of 1923. 
Mr. B. Somayya, for the Appellants. 
Messrs. C. S. Venkatachariar and J. L. 
Venkatarama Aiyar, for the Respondents. 


Judgment.—The 9th defendant is the 
appellant. The facts of the case are 
clearly stated in the judgment of the lower 
Appellate Court and need not be re-stated. 

The appeal relates to that part of the 
decree of the Subordinate Judge which 
directed the Receiver to hand over posses- 
sion of.the property to defendants Nos. 1 to 
3. The 9th defendant is the purchaser of 
the property in execution of the decree in 
O. 8S. No. 672 of 1921 which he obtained 
against the present 3rd and other defend- 
ants on the foot ofa mortgage. In execu- 
tion of that decree he purchased the pro- 
perty and symbolical delivery of possession 
was made over to him. But before he 
purchased the property in execution a 
Receiver had been appointed in the parti- 
tion suit in which the present order which 
is the subject-matter of the appeal had 
been passed. The Receiver had obtained 
possession of the property from defendants 
Nos. 1 to 8. The Subordinate Judge dis- 
missed the partition suit giving a declara- 
tion that the plaintiffs will be entitled to 
one-sixth share of the items of property in 
B and C schedules as are not validly alien- 
ated as may be determined ina suit pro- 
perly framed for partition. As part of 
order he has also said that the Receiver 
will hand over possession of the properties 
to defendants Nos. 1 to 3. Itis this latter 
order that is now objected to’ by the 9th 
defendant. His case is that he has become 
the purchaser of the property in a mortgage 
suit as against the third and other defend- 
ants and that the lower Court was wrong 
in ordering that possession should be deliv- 
ered to defendants Nos. 1 to 3. 


Procedure 


of Receiver ina 
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Two decisions were relied on in support 
of the cantention, Bhagwandas Marwari v. 
Manindra Chandra Nandi (1) and Yorkshire 
Insurance Co. v. Metropolitan Amalgamat- 
ed Estates, Limited (2), followed in the first 
mentioned decision. In Bhagwandas Mar- 
wari v. Manindra Chandra Nandi (1), the 
application for delivery of possession in a 
case in which the properties were in the 
possession of the Receiver was made by a 


“usufructuary mortgagee entitled to remain 


in possession of the properties. His right 
asa usufructuary mortgagee being in exis- ` 
tence before the appointment of the Recei- 
ver, he said that his properties should be 
exempted from the order delivering pos- 
session of the properties, to the Receiver. 
The learned Judge followed the law as 
stated in Kerr on Receivers, 8th Edition, 
page 195, where the following principle was 
enunciated ‘if persons with paramount 
rights who are not parties to the action are 
actually in possession of those rights, the 
appointment of a Receiver does not prejudice 
them in the enjoyment of those rights. But 
if they are not actually in possession, then 
after a Receiver has been appointed, they 
must come to the Court for leave to exercise 
those rights, in which case their application 
cannot be refused’. It is thé“latter part 
of the principle above stated-that is relied 
on by the learned Counsel for the appellant. 
But it must be observed that the principle 
relates to the rights of a usufructuary mort- 
gagee. A usufructuary mortgagee is not 
at all affected by the order appointing 
a Receiver, but, if he is not actually.in 
possession, then the latter portion of the 
extract says that he can come to Court and 
say that the Receiver's application with res- 
pect to his property should be refused. The 
point to be noticed is that the rights are 
asserted by a person whosa right to be in 
possession of the property existed before the 
Receiver was appointed, the person being 
a usufructuary mortgagee. It may be 
that he was in possession at the time the 
order was passed or it may be that though 
entitled to remain in possession he was not 
in actual possession. Both kinds of cases 
are dealt with in the above extract. In the 
English case which was relied on, the posi- 
tion was exactly the same, The applica- 
tion was made by the first mortgagee being 
entitled to remain in possession. The two 
cases relied on are not applicable to the 


(1) 104 Ind. Oas. 295; A I R 1927 Pat. 397; 8 PLT 
717. : 

(2) (1912) 2 Oh. 497; 81 L J Oh. 745; 107 L T 
545. - 3 
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present case because, as already stated, at 
the time when the Receiver took possession 
of the property the 9th defendant had not 
obtained the title to remain in possession 
of the properties. The sale and delivery 
was after possession was delivered over to 
the Receiver. These two cases being inap- 
plicable, it should be held that the order 
of the lower Court that possession should 
be delivered to defendants Nos. 1 to 3 from 
whom possession was taken by the Recei- 
ver cannot be interfered with, 

. Mr. Somayya, relied upon a decision of 
the Calcutta High Court reported in Jo- 
gendra Nath Gossain v. Debendra Nath Gos- 
„sain (3), and a few other cases which show 
that a purchaser in a mortgage action of 
properties which had already been ordered 
to be delivered into the possession : of a 
‘Receiver in another suit gets a valid title 
to the properties and a sale to the pur- 
chaser is not necessarily void. It may be 
avoided by the Receiver in justifiable cir- 


cumstances. These cases have no applica- > 


tion to the present case because here we 
are not concerned with the validity of the 
sale at all. The only question we are con- 
cerned with; is whether the lower Court's 
order that ‘possession. should be given back 
to the.persons from whom it was taken is 
right Or wrong.“ The decisions in Bhag- 
wandas':.Marwari 'v. Manindra Chandra 
~ Nandi (1) and Yorkshire Insurance Co. v. 
«Metropolitan Amalgamated Estates, Limited 
(2) being inapplicable, as already pointed 
out, I hold that the lower Court's order is 
right. 
The result is the second appeal fails and 
is dismissed with coste. 


A. Appeal dismissed. 
(3) 26 O 127, 





RANGOON HIGH COURT 

Second Civil Appeal No. 321 of 1934 

February 15, 1935 

Moszty, J. 

MANDALAY MUNICIPALITY— 

APPELLANT 

VETSUS 

AH PEIN— RESPONDENT 
Sale—Auction of pawn shop for one 
Condition that bidder should pay one-fifth of 
the bid immediately— Failure to pay—Sale not 
confirmed by Municipality—Re-sale of same shop 
or three years—Bid lower—Claim for difference 
etween former amount and average for one year 

in Subsequent auction— Maintainability of. 
< The plaintiff had made the highest bid for a 
pawn shop on March 1, 1933,and it was knocked 
downto him. The conditions of the sale were 
-hat the purchaser was to` pay one-fifth of the 


year— 
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bid immediately after the. fall of the hammer, 
and that the sale wag subject to the confirma- 
tion of the Municipality, He failed to pay one- 
fifth of the purchase price for this pawn shop 
and, therefore, the Municipality could not ordid 
not confirm the sale, and the pawn shopin ques- 
tion was put up again on March 28. It was put 
up for sale for the period of one year, which 
was the period of the original sale, and as the 
highest bid was only Rs. 6,000 it was again 
put up for sale, apparently onthe same day for 
a period of three years, and then fetched Rs. 26,000 or 
Rs. 12,000 for each of the years. On this the 
Municipality claimed that they had suffered a loss 
for the year inquestion of the difference between 


Rs, 13,600 and Rs, 12,000. The plaintiff ‘paid the 
difference under protest. In his suit claiming 
refund: 


Held, thatthe Municipality, by their action in 
re-selling the pawn shop license for a period of 
three years instead of one year, prevented any 
measure of the damages for breach of the contract 
being ascertained at all and the plaintiff was 
entitled to the refund claimed. Mackenzie Lyall & 
Co. v, Chamroo Singh & Co (1) and Harris v, Nicker- 
son ‘2), not applied, 

S. C. A. from a decree of the District 
Court, Mandalay, dated July 27, 1934. 

Mr. K. C. Sanyal, for the Appellant. 

Mr. P. S. Chari, for the Respondent. 

Judgment—The plaintiff-respondent Ah 
Pein sued the defendant-appellant the 
Mandalay Municipality for refund of 
Rs. 1,606 which the Municipality had re- 
covered from him under process. His suit 
was decreed in the Sub-Divisional Oourt, 
and the appeal of the Municipality was 
dismissed by the District Judge. Ah Pein 
or his partner had made the highest bid, 
Rs. 13,€00, for the pawn shop on March 1, 
1933, and it was knocked down to him, 
The conditions of the sale were that the 
purchaser was to pay 1-5th of the bid 
immediately after the fall of the hammer, 
and thatthe sale was subject to the con- 
firmation of the Municipality, asis usual. 
Ah Pein failed to pay 1-5th of the pur- 
chase price for this pawn shop though he 
did so for two other pawn shops which he 
bought at the same auction, and there- 
fore, the Municipality could not or did 
not, confirm the sale, and the pawn shop 
in question was put up again on March 28. 
It was put up for sale for the period of 
one year, which was the period of the 
original sale, and as the highest bid was 
only Rs. 6,000 it was then put up for sale, 
apparently on the same day for a period 
of three years, and then fetched Rs. 36,000 
or Rs, 12,000 for each of the years. On 
this the Municipality claimed that they 
had suffered a loss for the year in ques- 
tion of the difference between Rs. 13,600 
and Rs. 12,000. (Ido not know what the 
odd Rs. 6 was for), and Ah Pein paid the 


1935 


difference under protest. In his suit he 
claimed originally that the Municipality 
as they had re-sold the pawn shop for a 
different period, i. e, on different terms, 
could not claim to re-sell it at his risk 
under the conditions of the sale. In the 
amendment to the original plaint he also 
pleaded that he could in no event be liable 
as the Municipality had not confirmed the 
original sale. The trial Court decreed the 
plaintiff's suit, I consider correctly, for the 
reason adduced by the plaintiff in the 
original plaint. The lower Appellate Court 
however rejected that reason, but dismissed 
the appeal on the grounds that the Muni- 
cipality were at liberty to re-sell for any 
period, that the alteration in the con- 
ditions of resale must have been for the 
plaintiff's benefit and that he could not 
complain of them. I consider that the 
District Court was wrong in both these 
contentions. 

It was the plaintiff's own default, of 
course, by his not making the deposit 
in question, which caused the Municipality 
not to confirm the sale, and the plaintiff 
therefore could not plead that his bid 


could be considered as not having been | 


made unless it was confirmed by the 
Municipality. The plaintiff, as a matter 
of fact, tried to confirm his bid but his 
letter was apparently only received on 
March 28, after the sale had been started. 

Neither of the cases quoted by the Dis- 
trict Judge is to the point at all. Mac- 
keazie Lyall & Co. v. Chamroo Singh & 
Co. (1), wasa case where an auctioneer 
provisionally accepted a bid subject to 
confirmation by his principal, and it was 
held that the bidder could withdraw that 
bid any time before confirmation. But 
that case went on the admitted fact that 
there were no conditions of the sale which 
dealt with provisional acceptance of a bid. 
In the present case it was expressly stipu- 
lated that the bidder was to make a 
deposit of 1-5th, that the sale was subject 
to confirmation, and that the auction could 
be re-held at the risk of the purchaser if 
he failed to comply with the conditions of 
the sale. The other case quoted Harris 
v. Nickerson (2), might be authority for 
the proposition that the Municipality was 
not bound to hold this advertised sale at 
all. It is no authority for holding that the 
buyer is not bound by the conditions of the 
sale actually held. 

(1) 16 O 702. 

(2) (1873)8Q BD 286; 42LJQ B 171; 21W R 
635; 28 L T 410. 
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I must agree with the Sub-Divisional 
Judge that the Municipality, by their ac- 
tion in re-selling the pawn shop license for 
a period of three years instead of one year 
prevented any measure of the damages for 
breach of the contract being ascertained 
at all. It may be that at the re-sale this 
pawn shop fetched more for three years 
than it did fetch or could have fetched for 
one year. But that is only a matter of 
conjecture. As the learned Sub-Divisional 
Judge remarked, on the same principle it 
might have fetched still more for four years, 
or, as he actually said, for ten years, and 
there would have been no loss to the Munici- 
pality at all. This being so this appeal 
must clearly fail and will be dismissed with 
costs. 

N. Appeal dismissed, 


CALCUTTA HIGH COURT 
Civil Rules Nos. 1125 and 1126 of 1934 
February 5, 1935 
Nasim ALI, J. 
JOHN EARNEST EDWARD AND anoTage 
- —DEFENDASNTS—PRTITIONERS ` 
VETSÚS: ai PZ 


RAI JOGENDRA CHANDRA GHOSE 








as last 
within. 


there is no default. 
ing power to the licenseeto discontinue supply to 
any other premises owned or occupied by the con- 
sumer would be inconsistent with the Act [p. 730, 
col. 2 

Tie bes to discontinue supply to a premises is 
evidently a power given in addition to the rights 
to realize the arrears by suit. The consumer should, 
therefore, be given an opportunity to pay off the 
arrears immediately. before the connection is cut 
off. 

The provision about cutting off the supply isin 
the nature of a penal provision. Theobject of the 
legislature is that the supply isto be cut off as a 
last resort, 4. e., after all the steps indicated in the 
Act for realization of the arrears have failed. [p. 
732, col. 2]! 

A public body invested with statutory powers 
such asare conferred upon the Corporation must take 
Gare not to exceed or abuse its powers. It must 
keep within the limits of the authority comntitted 
to it. It must actin good faith and it must fact 
reasonably, Westminister Corporation v. L. & N. 
Railway (1), followed. . 

The benefit. of doubt is to be given to those whọ 
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might be prejudiced by the exercise of powers which 


the enactment grantsand against those who claim to 
exercise them. 


O. R. from a decree of the Small Cause 
Court Judge, Sealdah, dated May 1, 1934. 

Messrs. S. M. Bose, N. Barwell, Satindra 
Nath Mukherjee and Siddeswar Chakra- 
burtty, for the Petitioners, i 

Messrs. S. C. Basak, S.C. Talukdar, Ani- 
lendra Nath Roy Chaudhury and Rajendra 
Chandra Guha, for the Opposite Party. 


Order.—These two rules were issued at 
the instance of the defendants upon the 
plaintiff opposite party in a suit instituted 
in the Court of the Small Oauses, Sealdah, 
for recovery of damages. The case of 
the plaintiff opposite party briefly stated 
is as follows: Plaintiff is the owner of 
premises Nos. 25 and 25-A Harish Mu- 
kerji Road_Bhowanipur P. S., on June 7, 
1933 and June 8, 1933, defendant No. 2 
i. e. Calcutta Electric Supply Corporation, 
Ltd., served notices upon him demanding 
payment of the charge -for supplying 
electric current and intimating that on 
failure thereof the supply would be cut 
off. The amounts covered by the. said 
notices were paid in time by the plaintiff. 
No notice of -discontinuing the current 
of the ‘aforesaid premises on account of 
their arrears was ever served on him. He 
was never informed by defendant No. 2 
that the electric connection of the said 
premises would be cut off, for non-payment 
of the charges for supplying energy to 
his other premises: Though ncthing was 
due to defendant No.2 on account of the 
said premises, defendant No. 1, an In- 
spector of defendant No. 2, entered the 
said premises on June 23, 1933, on the 
false pretext of examining ihe meters of 
the said premises for changing it without 
disclosing his real purpose and cut off 
the supply without knowledge of the 
plaintiff. There are 10 shops in the one 
storied out-house appertaining to the said 
premises, the shop-keeper of which pay 
for the current to the plaintif. On ac- 
count of this wrongful cutting off of the 
supply the tenants of the shops lost their 
customers and plaintiff also sustained 
loss and damage. On these allegations 
plaintiff claimed Rs. 400 as dameges, 

The defences of the defendants in sub- 
Stance are; (1) that the plaintiff did not 
pay certain bills for supplying energy to 
premises Nos, 27-A, 27-B, 27-C, 27-D, 
Harish Mukherji Road ; (2) that on June l, 
1933, plaintif was given express notice 

that: unless all the sums due from him 


JOHN EARNEST EDWARD V. JOGENDBA OHANDRA GHOSE (CAL.) 


156 IC 


were paid, defendant No. 2 would discon- 
nect the meters at Nos. 25 and 25-A. 
Harish Mukerji Road; (3) that statutory 
notice were given to the plaintiff ; (4) that 
on June 23, 1933, Rs. 380-5-6 was due 
from the plaintiff to defendant No. 2; (5) 
that by virtue of the provisions of cls. 6 and 
10 of the agreement executed by the plain- 


“tiff on June 17, 1922, December 29, 1924, 


January 14, 1925, January 28, 1925, Feb- 
ruary 6, 1925, and January 12, 1932, and 
in pursuance of the power conferred by 
s. 20, sub-s. 1 and s, 24, Electricity Act, 
1910, defendant No. 2 by its servant, 
defendant, entered upon the plaintiff's 
premises Nos. 25, 25-4 and by ils said 
servant removed and took away some 
fuses connecting defendant's meters in 
the said premises installed with the ser- 
vice and supply lines, (6) that on the said 
occasion and prior tothe removal of the 
said fusus defendant No. 1 verbally in- 
timated to the plaintiff his intention and 
purpose to disconnect the said meters and 
that he had authority and order of de- 
fendant No. 2 to cut off the supply of 
electrical energy from the said premises 
unless the plaintiff then and there paid to 
him as representing defendant No. 2 the 
whole of the money then due and owing 
in respect of energy supplied to the pre- 
mises Nos. 27-A,27-B, 27-0 and 27-D, (7) 
that the written nolice served’ upon the 
plaintiff prior to the culting off the supply 
constitutes “information” required Ly s, 20, 
sub-s.1, Electricity Act, 1910. | 

The oppesite party gave evidence in 
support of his allegation in the plaint. 
Defendant No. 1 however did not come to 
the witness-box. The learned Small 
Cause Court Judge held: (a) that the 
charges for Nos. premises 25 and 25-A were 
paid after service of notice; (b) that the 
charges for Nos. 27-A, B, C and D remained 


“due; (e) that under cl. (6) of the agreement 


between parties defendant No, 2 had right 
to cut off the supply from premises Nos. 25 
and 25-A; (d) that defendant No. 1 who 
cut off the supply did not disclose his 
purpose to the plaintiff that he wanted to 
enter the premises fur cutting off the 
supply; (e) that defendant No. 1 cut off 
supply stealthily without the knowledge 
of the plaintiff and bolted away; (f) that 
if the plaintiff had known that defend- 
ant No.1 had come to cut off the supply, 
he would have paid off the dues then 
and there, although there was controversy 
how far the bills for the premises No. 27 
which was sold away by the plaintiff are 
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recoverable from him; (g) that the plaint- 
"if was entitled to get damages at 
the rate of Rs. 20-per day. The suit has 
accordingly been decreed in part. 

The present rule were “thereupon ob- 
tained by defendants Nos. 1 and 2 under 
8. 20, Provincial Small Causes Court Act. 
The only point urged in supportof the rule 
“is that on the facts found by the learned 


Small Cause Judge plaintiff's suit should - 


be dismissed. Now: 

“It is well settled thata public body invested 
with statutory powers such as are conferred upon 
the Corporation must take care not to exceed or 
abuse its powers. It must keep within the limits 
of the authority committed to it. It must act in 
good faith. And it must act reasonably”, per Lord 
Macnaghten in; Westminister Corporation v, T. & N. 


Ry. Q). 

Under s. 24, Electricity Act, 1910, the 
licensee after giving seven days’ notice 
in writing to a person who neglects to 
pay any charge in respect of the supply 
of energy to him, withont any prejudice 
to his right to recover such charge by 
suit can cut off that supply and for that 
purpose can cut or disconnect any electric 
supply line and other works being the 
property of the licensee through which 
energy, may be supplied and may dis- 
continue the supply until such charge is 
paid. It is, therefore, clear that in addi- 
tion to the right to realize the charge by 
suit the legislature has given power to the 
licensee to discontinue the supply of energy 
to a consumer who neglects topay the 
charge. The section does not clearly -lay 
down that the licensee can cut off the 
‘supply of the premises for which 
the charge has been paid for the 
consumer's neglect to pay the charges 
supplied to his other premises. The cor- 
responding provisionin the English Act 
which is to be found in s. 18, Electric 
Lighting Act, 1909, (Edn. 9.7 O. 34) is 
however clear on the point. It is in these 
terms: 

“The undertakers may refuse to supply electrical 
energy to any person whose payments for the 


supply of electrical energy are for the time being 
in arrear (not being the subjectof a bona fide 


dispute) whether any such payments be due to the - 


undertakers in respect of a supply to the premises 
in respect of which such supply is demanded or 
in respect of other premises.” 

Dr.. Basak appearing on behalf of the 
plaintiff-opposite party contends that s. 24, 
Electricity Act, authorizes the licensee to 
cut off supply only of that premises the 
charge of which is in arrear and that it 
does not authorize the licensee to dis- 

(D (1905) A O 426; 74 L J Oh, 629; 3 L G R119; 
4WR129;93LT113, ` 
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continue supply to premises, the charge 
of which has been paid off. Mr. Bose 
appearing on behalf of the petitioners on 
the other hand contends that words ‘any 
person’ ‘any charge for energy’ ‘in respect 
of the supply of energy tohim’ are very 
wide and authorize the licensee to cut off 
the supply where the default occurs as 
well as in other premises owned- by the 
game person within the area of supply. 
In order to accept Mr. Bose's contention 
one will have to read into the section 
some words which are not there. One 
will have to import into, the section words 
to the effect “the premises in respect of 
which the charge is due. in or respect of 
other premises” after the words ‘cut off the 
supply.” Mr. Bose, however, contends that 
the words ‘any person’ ‘to bim’ rather 
indicate that the legislature had in mind 
the same owner and not the same premises. 
But s. 18 of the English Act also contains 
the words ‘any person’ whose payments 
for the supply ofthe electrical energy for . 
the time being in arrear.’ The English 

Act definitely allows the licensee to 
refuse supply to other premises of the 
consumer whose payments are in arrears, 
But the Indian Act does not say so. 
Again if such powers were given’ by a, 24 
it is difficult to understand why a clause 
embodying this right of the licensee to cut 
off the supply from premises where there 
was no default was not mentioned inthe 
agreement executed before 1923: see Ex. 
A-5 taken from the plaintiff in respect of 
premises No, 25 on June 17, 1922, Such a 
clause was introduced for the first time 
in the agreements, the forms of which’ were 
sanctioned by the Local Government in 
1923 under proviso (a), sub-s. (1), cl. 4° of 
the Schedule. Upto the year 1922 the 
licensee evidently thought that the Indian 
Act was different from the English Act in 


this concern. At any rate: 

“the benefit of doubt is tobe given to those who 
might be prejudiced by the exercise of powers 
which the enactment grants and against those 
who claim to exercise them: see Maxwell on Inter- 
pretation of Statutes, 7th Edn., p. 258.” . 


It is, therefore, difficult to say that the 
right to discontinue supply to premises for 
which the charge has been paid off is 
given tothe -licensee by s. 24. The next 
point for determination is whether the 
agreements executed by the plaintiff autho- 
-rize the defendant No. 2 to  discontiftue 
supply to premises Nos. 25, 25-A though 
the charges of those premises were paid 


_off. It may be mentioned. at the outset 


that the notices which were served upon 
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the plaintiff did not mention that the 
supply would be discontinued on the basis 
of the agreements, Apparently they pur- 
ported to be notices under s. 2! of the Act. 

Under s. 3 (2) (d) (îi) the license granted 
under the Act may prescribe such terms 
as to the limits within which and the con- 
ditions under which the supply of energy 
isto be compulsory and permissive and 
generally as tosuch matter as the Local 
Government may think fit. The exercise 
of the power under s. 3 of the Act, however, 
5 subject to the control of the Governor- 
General in Council. The Schedule in the 
Act contains provisions which are to be 
deemed tobe incorporated with and to 
form part of every license granted under 
Part ILof theActsave insofar as they 
are expressly added to or varied of except- 
ed by the license. The license granted to 
defendant No.2 is not before the Oourt, 
The provisions of the Schedule are to be 
taken, therefore, to be incorprated in the 
license of defendant No. 2. By proviso 
(a), cl. 6 (i) of the Schedule, the licensee is 
not bound to supply energy to a consumer 
unless the latter executes a written con- 
tract in a form approved by the Local 
Government. In this case the plaintiff did 
execute the agreement fix. A-5 for premises 
No. 25 on June 17,1922, in the form which 
was sanctioned by the Local Government. 
I have already pointed out that this agree- 
ment does not empower defendant No. 2 to 
discontinue supply topremises No. 25 for 
non-payment of the charges of other pre- 
mises of the plaintiff. Clause 6 of the sub- 
sequent agreements executed by the 
plaintiff inrespect of his other premises, 
however, contain a clause enforcing the 
licensee to discontinue the supply to, the 
plaintiff's premises where there is no 
default. 

Dr. Basak, however, contends chat cl. 10, 
of these agreements definitely states that 
the other clauses in the agreements are 
subject in all respects to the provisions of 
the Calcutta Electric License andto the 
provisions of the Indian, Electricty Act of 


1910, and that the condition contained in . 


cl.6 of these agreements on which the 
petitioners rely being. inconsistent with 
the terms of the license ands. 24 of the 
Act is not enforceable. Under proviso 
(a), cl. 6,the written contract which is to 
be. executed by the consumer binds him to 


take a supply of energy fornot less than’ 


two years to such amount as will produce 
at current rates charged by the licensee a 
reasonable return to the license, The license 
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therefore, authorises the licensee to take. 
such a undertaking from the consumer. 
Mr. Meares in his “Law Relating to Electrial 
Energy in India” 4th Edn, p. 75, has 


observed : 


“As tothe agreement it will generally contain 
many other matters some of which may not be 
enforceable in law.” 


Again at 78 the following passage oc- 


curs: 

“It has always been customary for electric supply 
authorities both in Great Britian and India, to issue 
so-called ‘rules’ purporting to bind the consumer 
giving in considerable detail the way in which the 
consumer is to wire his premises and so on. A licensee 
may demand that the prospective consumer shall 
enter into anagreement ina form to be approved 
by the Local Government to take a supply for two 
years and to give security to that effect but he 
may not prescribe any special form of appliance 
nor may he control or interfere with the use of 
non-technical 


consumer these sc-called rules had a value, In 


Great Britain such licensee's rules have never 
received legal sanction but the custom has now 
been legalized in India by the Indian Electricity 
(Amendmant) Act, ins. 2\of the Act, in which 
the second and third sub-sections were inserted in 
1922. The conditions of supply as authorized must 
not be inconsistent with the Act, the rules or 
the license; they require the previous sanction of 
the Local Government both for their introduction 
and as to their contents, so that in practice the 
onus of ensuring that they are unobjéctionable 
will lie on the Electric Inspector,” 


If eny other conditions are to be imposed 
on the consumer the licensee is bound 
to take the previous sanction of the 
Local Government under s. 21 (2). In this 
case it does not appe ir that previous sanction 
of the Local Government for inserting the 
condition under discussion in cl. (6) of 
the agreement was obtained under s. 21 
(2) of the Act. Again the conditions must 
be intra vires. If I am right in my view 
that s. 24 does not authorize the licensee to 
discontinue supply to the premises where 
there is no default. Clause (6) so far 
as it gives power to the licensee to 
discontinue supply to any other premises 
owned or occupied by the consumer would 
be inconsistent with the Act. The Regu- 
lation of the licensee which received the 
approval of the Local Government and 
which were placed before me do not appear 
to contain the “condition” on which the 
petitioner rely. I am therefore of opinion 
that defendant No. 2 had noright to cut 
off supply from premises Nos. 25 and 25-A 
in respect of which all charges were paid. 

Again assuming that defendant No. 2 
had authority to cut off the supply under 
s. 24 this statutory power should be 
exercised in good faith and reasonably 
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In the written statement of the defendants 
it was definitely stated that defendant 
No. 1 when he went to the plaintiffs re- 
sidential house at premises No. 25 inform- 
ed the plaintiff that unless the arrears 
were paid off to him then and there he 
would cut off the supply. Plaintiff in his 
evidence denied this. The defendant No. 1 
did not come to the witness box to support 
this allegation in the written statement. 
In the notices Exs. D and E series it was 
not stated that unless the arrears of 27 
A, B, Cand D were paid of the supply to 
his residential house at premises No. 25 
would be cut off. Plaintiff in his letter 
dated May 26, 1933, intimated to defen- 
dant No. 2 that he had sold off his 
mansion in 27 A, B, C and D to Raha 
Court of Wards Estate and they were 
liable for all current bills from that date. 
Assuming that the purchaser refused to 
pay, one would expect that defendant 
No. 2 would inform the plaintiff that 
unless the arrears for other premises were 
paid off immediately the supply to his 
residential house would be discontinued. 
The power to discontinue supply to a 
premises is evidently a power given in 
addition to the rights to realize the arrears 
by suit. Under he circumstances defen- 
dant No, 1 should have been given an 
opportunity to the plaintiff to pay off the 
arrears immediately before the connection 
was cutoff. The learned Judge has found 
that if defendant No. 1 had asked the 
plaintiff to pay off these arrears, the 
plaintiff would have at once paid them off. 
Defendant No, 1 instead of taking that 
course obtained access to the house on a 
representation which he knew to be not 
true and did not inform the plaintiff even 
after entering the house, that he was there 
to cut off the supply for non-payment of 
_arrears of the other premises. The facts 
of this case show that the power of cut- 
ting off the supply was not exercised 
reasonably. 

Further the plaintiffs case is that the 
connection was not cut off in accordance 
with the provisions of s. 20 of the Act. 
“The contention of Dr. Basak is that before 
cutting off the supply defendant No. 1 
was bound to inform the plaintiff of his 
intention to enter the house for the purpose 
of cutting off the supply, and that if 
defendant No. 1 had given him that in- 
formation he would have either paid off 
the arrear or refused to allow defendant 
No. 1 to enter his house. It is argued that 
if arrears were paid off the connection 
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could not have been cut off. If however 
plaintiff refused to allow defendant No.1 
to enter the house plaintiff would have 
been entitled to a further notice under 
s. 20, cl. (3). The contentions of Mr. Bose 
on behalf of the petitioners with regard to 
this matter are however two-fold: (4) That 
s. 20 (1) applies only when the licensee or 
his agent wants to enter for removing ' 
something cut, whereas in this case, as 
defendant No. 1 wanted only to ‘cut off 
the supply and not to remove anything 
he was not bound to follow the formalities 
prescribed bys. 20 (1). (ii) That even if 
defendant No. 1 was bound to follow those 
formalities he was bound simply to inform 
the plaintiff of his intention to enter and 
that he was not bound to disclose the 
purpose of his entry. 

I am unable to agree with Mr. Bose in 
this view of the matter. As regards the 
first contention it may be pointed out 
that this is not the defendants case in 
the written statement, in which it was de- 
finitely stated that some fuses were removed 
and taken away by defendant No.1. As 
regards the second contention it should be 
remembered that in the written statement 
it was definitely stated that defendant No. 1 
informed the plaintiff that he wanted to 
enter the premises for the purpose of cutting 
off the supply and that unless the arrears 
were paid then and there the supply would 
be immediately cutoff. Again under s. 20 
(1) the information is to be given to the 
occupier. The occupier may not bein a par- 
ticular case the consumer. He may not even 
know whether the arrears have been paid 
off, Notice under s. 24 is served on the con- 
sumer, If ths occupieris not the consu- 
mer he may refuse entry and the licensee 
-would then have to give a further notice 
under cl (3) and in the meantime the 
occupier may make arrangements for paying 
off the arrears. Again if the licensee or 
his agent does not disclose the purpose how 
is the occupier to know whether he has the 
right to enter because the right of entry into 
the house is only for the purposes specified 
in s. 20 (1). Unless the purpose is disclosed, 
it is also very difficult for him to decide 
whether the time when the licensee or his 
agent wants to enter the house is reason- 
able or not. Rule 103 of the statutory 
rules lays down that all persons entering 
in pursuance of the Act any building which 
is used as a human dwelling shall, in making 
such entry, have due regard so faras may 
be compatible with the exigencies of the 
purpose for which entry is made to the 
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social usages of the occupant of the building 
entered. Mr. Bose also contended that it 
was not necessary that . the real purpose 
should be disclosed. It is ‘argued by him 
that it would be sufficient compliance with 
the requirements of law if one of the pur- 
poses mentioned in the section be disclosed. 
In other words one purpose for entering 
the house may be disclosed though a differ- 
ent purpose is really included. This in- 
tetpretation would however frustate the 
object of the legislature. It is true that 
the properties mentioned in cls. (a), (b) and 
(à, 8. 20 (1) are the properties belonging 
to the license. But they are in a house 
in the possession of another man which is 
his castle. That the licensee or his agent 
cannot enter the house against the wishes 
of the occupier is clear from the provisions 
contained in cl. (3), s. 20. Under the said 
clause if the licensee or his agent is not 
allowed to enter the premises, the license 
is to serve a notice and then he can cut off 
the supply. 

In fact cl. (3) was introduced into s. 20 
by the Amending Act of 1922 to meet 
difficulties of the licensees’ in obtaining 
access to houses on their lawful business. 
The object of the amendment was to enable 
them to cutoff the supply in the last resort, 
It is true that if a dishonest consumer 
persists in refusing to allow the licensee or 
his agènt to enter the premises to cut off 
the supply even after the notice under s. 20 
(3) the section does not say how the supply 
is to be cut off. If possible, the licensee may 
cut off the supply from outside without 
entering the house. Perhaps, the object 
may also be achieved by starting pro- 
secution under s. 47 of the Act. But the 
provisious contained in the Act certainly 
contemplate that the supply should be dis- 
continued as a last resort after all the 
formalities laid down in the Act had been 
complied with. Regard being have to the 
formalities laid down I am not in a position 
to hold that the legislature contemplated 
that entry into private property could be 
secured by misrepresentation. ; 
< It was also contended by Mr. Bose that 
notices Ex. E series are notices under s. 20 
(3) of the Act. These notices were given 
on June 19, 1923. But in these notices even 
the plaintiff was not informed that the 
connection of premises Nos. 25 and 25-A 
wotld be cut off. Further there was no 
attempt before the date on which the said 
notices were given to enter the premises 
in question as required by 8. 20 (|) and 
consequently there-had been no refusal 
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within the meaning of s. 20 (3). Mr. Bose 
also contended that the written notices given 
on June 19, 1933, contained the information 
as required by s. 20 (D. I have al- 
ready pointed ont that those notices 
do not mention even that the licensee 
wanted to cut off the supply from premises 
No. 25. It is also argued by Mr. Bose 
that if a person, has got a right to do 
something and if he succeeds in doing 
that thing by employing fraudulent means 
he is not liable in tort. It is however 
not necessary for the. purposes of the 
present case to express any opinion on this 
point. The legislature has given certain 
powers to a Corporation to be exercised in 
a particular manner. Suffice it to say 
that © 

“It is not within the province of any tribunal 
to relax conditions which the legislature thought fit 
to impose; see Herron v. Rathmines and Rathgar 
Improvement Commissioners (2), at pp. 523-524,” 

The provision about cutting off the 

supply is in the nature of a penal provi- 
sion. The object of the legislature is that 
the supply is to be cut off asa last resort, 
i.e. after all the steps indicated in the 
Act for realization of the arrears have 
failed. This view of the matter was also 
presented inthe written statement of the 
defendants, When defendant No. 1 went 
if he had simply 
informed the plaintiff that he would dis- 
continue the supply unless the arrears were 
paid, the plaintiff. as the Small Cause 
Court Judge has observed, would have 
paid off the arrears; and there would have 
been no necessity for cutting off the 
supply, The learned Judge in one part 
of his judgment has observed: 
“the drastic measure adopted, the stealthy seve- 
rance of electric connection and bolting away 
from the consumer’s premises was not dignified, 
properand valid.” 

The last point urged by Mr. Bose is 
that plaintiffs suit being a suit for da- 
mages for breach of contract and the 
plaintiff having by his new act brought 
about the injury to’ himself, heis not 
entitled to claim any damages. In view of 
whatI have said before [am unable 
to accept this contention. The suit is really. a 
suit for damages for breach of an obliga- 
tion imposed by statute. Though there 
was anagreement between the parties the 
right toenforce the terms thereof was 
alsə mide subject to the provisions of 
law. Ia view of the facts and circum- 
stances disclosed in this case, [am not in-- 
clined to interfere in the matter. The rules 

(2) (1892) A O 193; 67 L T 658. 

*Pages of (1892) A, O—[Ed,] - 
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are accordingly discharged with costs, 
There will be only one hearing-fee in the 
two Rules which is assessed at three gold 
mohurs. 


UNG Rules discharged. 





- =. RANGOON HIGH COURT 
Civil Miscellaneous Application No. 58 
of 1934 
March 11, 1935 
Ba U, J. 
V. E.A. OF ETTYAR FIRM—AFPLICANT 
VETSUS 
A. S. P. S. K. KARUPPAN CHETTYAR 
AND ANOTHER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLVII, 
r. 1—Review—Applicant would have discovered matter 
if he had exercised due diligence—Application, if can 
be allowed —Proof that new matter would have proved 
his case conclusively — Necessity of — Limitation Act 
(IX of 1908), s. 12—Time spent in obtaining copy not 
filed with application —Whether can be excluded in 
computing period of limitation. 

Where it appears that if the petitioners had only 
exercised due diligence they would have discovered 
the matter, the petition for review will oot be 
allowed. Anapplicant for review under O. XLVII, 
r. 1, Civil Procedure Code, must not only have not 
known,the existence of the new matter but he must 
also show ‘that such matter will prove his case conclu- 


sively. Kessowji Issur v. G. I. P. Ry. Co. (i) and 
Brown v. Dean (2),referred to. - 
Petitioners are not entitled to have thetime 


spent in obtaining acopy of the judgment which have 
not been filed together with their application for 
review, but which they have filed in. another case, 
excluded in computing the period of limitation, 
Thirumala Reddiv. C, K. Anavemareddi (3), relied on. 

©. Mis. App. for review of judgment 
in Civil First Appeal No. 110 of 1933. 

Mr. Clark, forthe Applicant. 

Mr. Kalyanvala, for the Respondents. 

Order.—This is an application for re- 
view of the judgment passed by me and 
Shaw, J. (as he then was) in Civil First 
Appeal No. 110 of 1933 of this Court. That 
appeal was from a judgment and decree 
passed by the District Court of Insein in 
its Civil Regular No. 20 of 1932. In that 
suit the applicant Chettyar firm sued A. 5, 
P. S. Subramanian Chettyar and the two 
Tespondents for recovery of Rs. 25,546-0-3 
alleged to be due on an equitable mortgage; 
alleging that the two respondents and 
A. 8. P. S. Subramanian Chettyar were 
members of a joint undivided Hindu family 
and that therefore they were -jointly liable 
for the debt. 

A.S. P.S. Subramanian Chettyar is the 
father of respondent No. 1, and respondent 
No. 2 is the son: of respondent No. 1. One 
of the pleas taken in defence by the respon- 
dents in that suit was that as there had 
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“been a partition in 1926 they were no 
longer members of a joint undivided 
Hindu family, and that therefore they 
were not liable, for the debt contracted 
Chettyar. 
This plea was accepted by the trial Court, 
and the suit as against them was dismissed 
with costs, but the suit as against A. S.P. 


` B. Subramanian Chettyar was decreed with 


costs. Shaw, J., and I confirmed that 
finding and dismissed the appeal with 
costs. The petitioners now seek a review 
of our judgment on the ground of the 
discovery of new and important evidence. 
In para. 7 of their petition they state that 

“since the date of the decision of the said 
appeal the petitioner firm has been informed ofthe 
existence of certain correspondence between the 
said A.S P S. Subramanian Ohettiar and respon- 
dent No. 1 which conclusively establishes that there 
was in fact no partition of the said family and that 
the said family still remains a joint undivided Hindu 
family.” tt he 

Order XLVII, r. 1, Civil Procedure Code, 
provides: 

“\1) Any person considering himself aggrieved 
(a) by a decree or order from which an appeal is 
allowed, but from which no appeal has been 
preferred, (b) by a decree or order from which no 
appeal is allowed, or (c) by a decision on a 
reference from a Court of Small Causes, and who, 
from the discovery of new and important matter 
or evidence which, after the exercise of due 
diligence, was not within his knowledge or could 
not be produced by him at the time when the 
decree was passed or order made.. ...may apply for 
a review. of judgment tothe Court which passed the 
decree or made the order.” 4 E 

Now, did the petitioners exercise due 
diligence to get all material evidence in 
support of their case before the trial 
came on before the District Court of Insein ? 
To prove that they did exercise due 


diligence, the petitioners rely on the 
evidence of their agent, Swaminathan 
Cheityar, given on affidavit. (After 


further examining the evidence, His Lordship 
proceeded.) From these admitted facts 
and circumstances what is clear tomy 
mind is that if the petitioner had only 
exercised due diligence they would have 
discovered the letters which they now 
allege to have passed between Chokalingam 
Chettyar on one side and respondent No. 1 
and his father on the other before the case 
came on for hearing before the District 
If these letters had really 
passed as alleged and were in existence 
before the case came on for hearing, then 
‘their non-discovery must be due to the 
negligence of the petitioners. In Kessowji 
Issurv.G.I. P. Ry. Co. (1), at page 38s*, 
(1) 31 B 381; 341A 115, fon 4 
_ *Pageof3l Bom, —{&d.}] = = = 
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their Lordships of the Privy Council said: 


“Now the Civil Procedure Code permits such 
applications for review on the ground of such 
discovery, but it exacts very strict conditions so 
asto prevent litigants lying on their oars when they 
ought to be looking for evidence—it enjoins the 
Judge to require the facts as to the absence of 
negligence to be strictly proved; and it makes 
the Judge who tried the case finalon such applica- 
tion.” 

On this ground alone the application 
must-be dismissed. However assuming 
for the sake of argument that the petitioners 
did not know of the existence of these 


letters before the case came on for hearing 


before the District Court of Insein, they: 


must still satisfy the Court as observed by 
Lord Loreburn in Brownv, Dean (2), at 
page 374*, that these letters, if proved to 
be genuine, would prove their case con- 
clusively. I have read the letters, copies 
of which are filed with the application, 
and Iam not satisfied that these letters, 
even if believed to be genuine, would 
prove the case of the petitioners conclusive- 
ly. On this ground also the application 
for review fails. Again there is the 
question of limitation to be considered. 


The judgment sought to be reviewed was . 


passed on March 2, 1934, but the application 
for review was filed on June 9,1934. It 
was thus barred by nine days, vide 
Art. 173, Sech. I, Limitation Act. Even if 
allowing them eight days which was spent 
in obtaining the copy of the judgment 
which they filed along with the petition 
for review the application is still barred 
by one day; but the petitioners contend 
that the application is within time. In 
support of the contention they say in para. 10 
of their petition that : 

“The petitioner firm applied for a certified copy 
of the said judgment in Civil First Appeal No. 110 
of 1933 on March 5, 1934, and the same was ready for 
delivery to the petitioner firm on March 15, 1934. 
Unders 12, Limitation Act, the petitioner firm claims 


to exclude the time occupied in obtaining this copy 
incomputing the period of limitation prescribed for 


this petition.” 

The copy which they applied for on March 
5,and obtained on March 15, 1934, was 
not filed with this application for review, 
but was filed with an application for leave 
to appealto His Majesty in Council in 
Civil Miscellaneous Application No. 61 of 
1934. Nowthe question is: are the peti- 
tioners entitled to have the time spent 
in obtaining a copy which they have not 
filed together with their application for 
review, but which they have filed. in another 


(2) (1910) A O 373:79 LIK B 690; 5484 442; 102 | 
LT 661. Res a 4 
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case, excluded in computing the period of 
limitation. This question must, in my 
opinion, be answered in the negative. In 
Thirumala Reddi v. C. K. Anavemareddt 
(3); at page 569*, Krishnan Pandalay, J., 
observed: 

“It was also held that reading O. XLI,r 1, Oivil 
Procedure Code, with s.12, Limitation Act, allowance 
for time for getting the copy mentioned in s. 12, 
Limitation Act, is the time required for getting the 
copy which actually accompanies the memoran- 
dum of appeal. In the case of appeals under 
the Civil Procedure Code governed by O. XL1, r.l, 
that rule requires copies of the judgment and 
decree to accompany the memorandum of appeal. 
In appealsnot 80 governed and for which accord- 
ing to the rule of certain High Courts such copies 
are not required to accompany the memorandum of 
appeal, it is now decided by the Privy Council that 
the time for obtaining copies of judgments and 
order is, where they are obtained, to be likewise 
allowed. lt stands to reason that, in both classes of 
cases, the time requisite means the time requisite 
for obtaining the copies actually accompanying the 
memorandum of appeal and not some other copy 
which the appellant might or might not have got.” 

If I may say co, I respectfully agree with 
this view. What is applicable to appeals 
is equally applicable to applications for. 
review: see O, XLVII, r. 3, Civil Procedure’ 
Code. For all these reasons, the applica- 
tion for review fails and is dismissed .with 
costs, five gold mohurs. are 

N. ; Application dismissed. 


(3) 149 Ind. Cas, 172: Al R 1934 Mad. 306; 57 M 
F60; 66 M LJ 687; 39 LW 559; 6 R M 605; (1934) M 
W N.105 (F B). 

*Page of 57 Mad.—[Ed.] 





ALLAHABAD HIGH COURT 
“Second Civil Appeal No. 907 of 1931 
` January 28, 1935 
SULAIMAN O. J. AND BENNET, J. 
Musammat MAHGINIYA — DEFENDANT 
—APPELLANT 
versus 
SRI RAM CHANDRAJI AND OTHERS— 
PLAINTIFFS— RESPONDENTS 
Occupancy holding—Cuiting down of bamboos and 
selling them—Value of holding, if depreciated, 
There is a certain difference between the sale of 
bamboos in a clump andthe sale of a tree. Whena 
tree ‘is sold the tree is cut down and taken away 


*.and there is nothing remaining. The value of the 


holding, therefore, is depreciated by the cutting of - 


the tree. On the other hand, where 
cut down and sold from a clump, in a few years 


`~ other bamboos grow up from the same clump. The 


value of the holding, therefore, is not depreciated 
by such asale. The sale is rather of the produce 
of the land andthe growth of the 
the nature of the growth of acrop. Ali 
Marium Bibi (1); distinguished. 

B,. C.A, from a decision of the Second 


Husain v. 


bamboos are: 


bamboos is in ` 


` 


sà 
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Additional Sub-Judge, 
March 30, 1931. 

Mr. Haribans Sahai, for the Appellant. 

Messrs. P. L. Banerji and Srinarain 
Sahai, for the Respondents. 

Judgment.—This is a second appeal by 
a defendant against concurring decrees by 
two lower Courts. The plaintiff sued asa 
zamindar of a certain village and stated in 
the plaint that the defendant was an oce 
cupancy tenant of a plot of land No. 81l, 
area 70 acres, in his zamindari on which 
stand clumps of bamboos belonging to 
defendant and that out of the clumps of 
bamboos defendant No. 1 had sold 46 bom- 
boos to defendant No. 2 for Rs. 23 and that 
there was a custom of realisation of zar 
chaharum of the sale proceeds by the zamin- 
dar at the time of sale of groves or scattered 
trees, and accordingly the plaintiff claimed 
Rs. 5-12 Oand interest. The case was first 
brought in the Revenue Court and defen- 
dant No. 1, who is an old lady, admitted 
the claim but later she disputed it in the 
Revenue Court and the Revenue Court held 
that it had not got jurisdiction and the 
plaint was returned and has been presented 
in the Courtof the Munsif. The case has 
been opposed by the appellant on the 
ground that the custom in question does 
not apply to the sales of these bamboos 
because they are not trees. For the plain- 
tiff-respondent reliance is placed on the cus- 
tom recorded in 1291 Fasli corresponding 
to 1883-84, in the “halat dehi” containing 
the customs of the village. The custom 
there is recorded as applying “bawagt 
farokht baghat wa darakhtan mutafarika.” 
The question before us is: Can it be said 
that the sale of 46 bamboos out of certain 
bamboo clumps in an occupancy holding 
does come under this custom? The onus 
of proof was on the plaintiff to show that 
the custom would apply in such a case. 
No decision has been shown by the plaintiff 
in which the custom has been enforced 
for the sale of bamboos from a clump. 
There is, we consider, a certain difference 
from the sale of bamboos in aclump and 
the sale ofa tree. When a tree is sold the 
tree is cut down and taken away and there 
is nothing remaining. The value of the 
holding therefore is depreciated by the 
cutting of the tree. Oa the other hand, 
where bamboos are cut down and sold from 
a clump, in a few years other bamboos 
grow up from the same clump. The value 
of the holding therefore is not depreciated 
by such a sale. The sale is rather of the 
produce of-the land and the growth of the 


Benares, dated 


EMP#ROR A. MANOHERSHAW (BOM) 


735 

bamboosis in the natare of the growth of 
crop. Attention has been directed toa 
ruling of the Board of Revenue in 
Ali Husain v. Marium Bibi (l) The 
question before the Board was different 
from the question before this Court. The 
question before the Board was whether the 
land on which a large number of bam- 
boo clumps were planted would be grove 
land. The Board held that the existence 
of these bamboo clumps would prevent 
cultivation and therefore within the mean- 
ing ofthe present Tenancy Act, III of 1926, 
s. 3 (15), the land would bea grove. But 
what we have to see is whether the custom 
applies in the present case. It is not argu- 


.ed that a grove has been sold, but the 


plaintiff desires to bring his claim under 
the words of the custom which refer to the 
sale of scattered trees. We consider that 
the plaintiff has failed to make out his case 
and as the onus of proof was on the plaintiff, 
we therefore allow this second appeal and 
dismiss the suit of the plaintiff with costs 
throughout. 

D. Appeal allowed. 

(1) LR 15 A 132 Rev, E 


BOMBAY HIGH COURT 
Criminal Reference No. 189 of 1934 
December 6, 1934 
BraumontT, O. J. AND N. J. WADIA, J. 
EMPEROR—PRosecotor 

; versus 
MANCHERSHAW NASSERWANJI— 
AcousED 

Criminal Procedure Code (Act V of 1898), s. 562 
(1-A)—Sub-section covers offences punishable only 
with fine—Penal Code (Act XLV of 1860), s. 299. 

Section 562 (1-A) Criminal Procedure Code, should 
be given a meaning justified by a literal construc- 
tion of the language and consonant with what ap- 
pears tobe theintention of the section, It covers 
offences punishable only with fine, Emperor v, 
Kasturi (1), followed. 

C. R. from anorder of the District Magis- 
trate, West Khandesh. 

Mr. P. B. Shingne, for the Crown. 

Mr. R.F. Bhiladvala, for the Accused. 

Beaumont, C. J.—This is a reference 
made by the District Magistrate of West 
Khandesh. The accused was convicted by 
the First Class Magistrate, Taloda, of an 
offence under s. 290, Indian Penal Code, 
and he was released with an admonition by 
the Magistrate who purported to act under 
the powers conferred by s. 562 (1A), Orimi- 
nal Procedure Code. The learned District 
Magistrate has referred the matter to this 
Court because he considers that s. 562 (1A) 


> 
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“does not ‘apply to any offence punishable 
only with fine, as is an offence under s. 290, 
Indian Penal Code, s. 562 is designed to 
to enable to the Court to deal leniently 
with first offenders convicted of offences 
not of the first gravity, and it is certainly 
strange to suggest that the section does not 





apply to offences of sucha minor character 


as to be punishable only with fine. Sub- 
s. (1) deals with offences ‘‘punishable with 
imprisonment for not more than seven years,’ 
and if the words are construed literally, it 
“may besaid that they do not cover an 
offence punishable with fine and not with 
imprisonment, and this view of the sub- 
section was taken by this Court in Emperor 
v. Kasturi, (1). | Sub-s. (LA) deals with 
offences “punishable with not more than 
two years’ imprisonment,” and taking those 
words literally they seem to cover an offence 
punishable only with fine, which cannot 
be said to be more than two years’ 
imprisonment. 

I do not suppose that the Legislature 
intended to found any distinction upon the 
: different phraseology used, and personally I 
should have been prepared to, bold that both 
sub-sections apply to offences punishable 
with a less severe sentence than that referr- 
ed to in the respective sub-sections, and I 
should say that a fine is a less. severe 
sentence than imprisonment (see s. 53, 
Indian Penal Code.) We are bound by the 
decision of this Court already referred to 
upon the construction of s. 562 (1), but I see 
no reason why weshould-not give to s. 562 
(1A) a meaning justified by a literal con- 
struction of the language and consonant 
with what appears to be the intention of 
the section; and hold that the sub-section 
covers offences punishable only with fine. 
No order will therefore be madeon the 
reference. 


D. Order acco adnot: 
(1) 97 Ind. Oas. 742; AIR 1926 Bom. 544; 27 Or 
LJ 1158; 28 Bom. L R 1031, 
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for partition—Whether amounts to- partition—Suit 
for partition by brothers Cand D against other ` 
brothers A and B—B of unsound ‘mind and wife 
acting as guardian ad litem—Preliminary decree— 
Wife putting, in an application for partition 
amongst defendants interse—Lower Court granting 
application and passing final decree accordingly 
—High Court setting aside order granting 
application on technical ground of jurisdiction— 


Mere application, whether amounts to ‘intention to >` 


partition, R 
There is a distinction between an agreement 
to continue to remain joint and an agreement,.to 
reunite The former predicates the continuance 
of jointness throughout, while the latter can only 
come into existence after there has been a par- 
tition between the co-parceners agreeing to 
re-unite Ifby a partition decree the share of 
each co-parcener is separated, there can be no 
question ofan agreement to remain joint as 
jointness is putan end to by the decree, and 
in such a case ‘it is only by an agreement to 
reunite that some ofthe co-parcenere can again ` 
become members of a joint Hindu family. [p. 

741, cols. 1 & 2.] 


The intention to separate may be expressed 
in different ways either by explicit declaration or 
by conduct. One of the recognised modes in 
which such an intention may be expressed is 
either by serving a notice onthe other co-parceners 
or by instituting a suit for partition, and in such 
cases the severance of the joint status is pre- 
sumed from the date of the notice or 
from the date of the suit; the mere in- 
stitution of the-suit on behalf a member under 
disability does not effect a separation of the family, 
but separation only takes place when the suit is 
decreed. A member of a joint family who is 
a minor or of unsound mind is incapable of 
giving expression to an effective intention to separate, 
but. such intention can be expressed by his 
guardian and has the legal effect of bringing 


about disruption of the joint family, provided the 
Qourt is of the opinion that it is to the 
benefit of the minor or the person of unsound 


mind to separate. Once the Court has recorded a 
finding to that effect the separation follows as , a 
matter of law and is not dependent on the ‘fact 
of the share of the minor or of the personof 
unsound mind being actually separated by metes 
and bounds. [p. 742, col. 2; p.743, col, 2,] 

The general principle is that every family 
governed by the Mitakshara School cf law is 
presumed to be joint unless the contrary -is 
proved, but if one member of the family . 
separates from theothers this presumption is, 
destroyed and there is no presumption that the sepa- ~ 


ration was partial and was confined only to 
the member separating himself and that the re- 
maining members of the family remained 


united. It is, however, open to the remaining mem- 
bers to continue to remain united ‘or to. reunite 
but- this can beonly by virtue ofan express or 
implied agreement between them and; such an 
agreement, if pleaded, must be proved like any 
other fact. But inthe absence of proof of 
agreement the presumption is that on ` 
separation of one co-parcener the remaining 
co-parceners ceased to be joint. There is, however, 
in such a case no presumption that "there was A 
separation between one oe and his descend- 
ants. [p. 740, cols. 142 ih 
A, B, and D were brothers: forming a joint - 
Hindu. family . governed by Mitakshara. C and D. 
sued for partition making A and B. defendants, 
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B being of unsèdnd mind was represented by his 
wife as guardian ad litem, After the preliminary 
decres was passed the wife of B put in an 
application asking for partition of the shares of 
defendants (A and B} inter se. The application was 
granted, the Court holding that the partition would 
be beneficialto B. But on appeal the order, 
partitioning B’s share was overruled on the technical 
ground that the Court had no jurisdiction to 
orderthe said partition after the preliminary decree. 
After the death of B soon after, A filed a suit 
claiming the share of B by right of survivorship. 
he defence put in by the widow of B was 
that there was a partition between A and B by 
her application in the previous partition suit: 

Held, (i) the partition of the shares of Cand D 
put an end to the presumption of jointness between 
AandB and the plaintifs could only succeed either 
on proofofthe fact that Aand B continued to live 
joint or reunited with each other, and this 
could only be done by proving either an express 
or an implied agreement between them to that 
effect, [p.74], col. 2.] 

(ii) Application by the widow during the 
previous litigation had the effect of partition, even 
though it be assumed that such a partition had 
not that effect, B being of unsound mind the 
Court having held, that the partition would be 
for B's benefit and hence the severance of joint- 
ness took place atthe time of presentation of the 
petition. 

[Oase-law referred.] 


F. C. A. from the decision of the? Addi- 
tional Subordinate Judge of Benares, 
dated May 27, 1930. 

Messrs. B. E. O’Conor, P. L. Banerji, Ram 
Nama Prasad and Miss S. K. Nehru, for the 
Appellants. 

The Rt. Hon'ble Sir Tej Bahadur Sapru, 
Dr. K.N. Katju and Mr: N. Varma, for the 
Respondent. 
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and arises out of a suit brought by 
Ram Narain and his son Lachhmi Narain 
for a declaration that they are the owners 
in possession of the property specified at 
the foot of the plaint and that Musim- 
mat Makhna, defendant-respondent, who 
is the widow of Deo Narain, the own 
brother of Ram Narain, had no right or 
title to the same. 

The cardinal question for decision in the 
case was whether Deo Narain was joint 
with or separate from his brother Ram 
Narain on the date of his death in the 
year 1927. If Deo Narain died as a 
separated Hindu, as held by the Oourt 
below, Musammat Makhna became entitled 
to the properties owned by him by right 
of inheritance and the plaintiffs had no 
right to the same. 

There were some disputed questions of. 
fact in the Court below but the findings: 
of the Court below on those points have 
not been assailed, ani the whole con- 
troversy in this appeal has hovered over 
the question as to what was the legal 
effect on the status of Ram Narain and 
Deo Narain of a partition suit filed by 
two other brothers of Ram Narain against 
Ram Narain and Deo Narain in the 
year 1923, and of an application for par- 
tition of Deo Narain’s share filed by 
Musammat Makbna during the pendenc 
of that partition suit. - ; 

The following pedigree shows the rela- 
tionship of the parties to the partition 
suit and is explanatory of the facts heres 
inafter mentioned:— . ; 


RAMESHAR SAHU. 


Ram Das Ram Narain 


Lachmi Narain 
minor. 


Musammat Mantoria 


Rameshar and his 5 sons were admit- 
tedly members of a joint Hindu family 
governed by the Mitakshara school of 
Hindu Law. The family was in affluent 
circumstances and owned movable and 
immovable properties of considerable 
value, Both Rameshar and Raghunandan 
died while the family was joint and the 
remaining four sons of Rameshar became 
owners of the entire family property by 
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Deo Narain 
=Vusammat Makhna 


| 
Musammat Shaman. 


pete ate 











Parsotam Raghunandan 
| Musammat Sampati; 
Ganesh, 
minor, | 
Sene teers ered 
Mansuria, i 


right of survivorship. In the year 1923, 
Ram Das and Parsotam filed a suit for 
partition and separate pcssession of their 
one-half share in immovable properties 
fromthe half share of Ram Narain 
and Deo Narain who were impleaded as 
defendants to the suit., Musammat Sam- 
pati, the widow, and Mantoria and Mansuria 
the daughters of Raghunandan, were 
also arrayed as defendants on the allega- 


ECG 


tion that they were entitled to mainten- 
ance and to the marriage expenses of the 
two daughters from the family property, 
but we are not concerned with them in the 
present appeal. Deo Narain was of un- 
sound mind and the plaintiffs proposed 
that Ram Narain should be appointed his 
guardian for the suit. Ram Narain refused 
to act as such on the ground that his interests 
were adverse to those of Deo Narain and 
then Musammat Makhna was appointed 
guardian ad litem of Deo Narain and 
acted as such throughout that litigation. 
In their plaint the plaintiffs. of the 
partition suit alleged that they (plaintiffs) 
had separated from Ram Narain and 
Deo Narain in food and residence in or 


about the year 1920, and that the house- 


hold properties and cash were divided at 
that time, and prayed for the partition 
of only immovable properties, The suit 
was contested both by Ram Narain and 
Deo Narain. They admitted that the plaint- 
ifs had separated in messand residence 
and did not object to partition of the family: 
properties, but denied that any partition 
of the household articles and cash took 
place as alleged by the Plaintiffs and 
contended that Parsotam, one of the 
plaintiffs, was in the charge of the money- 
lending business, etc., and, as such, the 
plaintifs were liable to render accounts 
of the family ornaments and assets of 
the -shop and the outstandings, ete., from 
the date they separated in mess and 
residence, viz. from the year 1920. The 
Court accepted the contention of the de- 
fendants and ordered the plaintiffs to give 


an account ofthe movables,cash and the’ 


income and expenses for three years before 
the date of the partition suit. The plaint- 
iffs, however, did not render accounts and 
the defendants were then ordered to file 
an account of tke household properties, 
cash and outstanding debts in possession 
of the plaintiffs, The Court 
the account submitted by the defendants 
and held that they (the defendants) were 
entitled toa sum of Rs. 98,000 and odd 
from the plaintiffs and passed a preliminary 
decree on April 23, 1924,in the following 
terms:— - 

“It is decreed and ordered that the accounts of 
the defendants is correct. ‘The objection of the 
plaintifis be disallowed. The Amin do partition the 
immovable properties specified in the plaint. He 
do divide them into two shares and report by May 14, 
1924, as to what share can be given to the plaintiffs,” 


A Commissioner was appointed by the 
Court to prepare two lots of the house 
properties but before the lots were prepared 
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Musammat Makhna, as guardian of Deo 
Narain, presented a petition on May 3; 
1924, praying that Deo Narain’s share 
in the family property be also separated. 
She alleged in the petition that Deo Narain 8 
share was admittedly 1-4th and that theré 
was “an apprehension of loss in future if 
the said share is allowed toremain joint 
(the application is printed at p. 117 of 
the record). The plaintiffs objected to 
the partition of Deo Narain’s share on. 
the ground that Deo Narain was living 
jointly with Ram Narain and alleged. 
that Musammat Makhna had "presented 
the petition in collusion with Suraj 
Prasad who wasa pairokar on behalf of 
the defendants. Ram Narain also opposed 
the application mainly on the ground 
that, asthe preliminary decree did not 
direct the partition of the shares of de- 
fendants inter se, the Court had no juris- 
diction to partition and separate Deo 
Narain’s share from his share. He: 
alleged that as Deo Narain was "insane 
it was essential for safeguarding his 
rights that his share should be kept 
joint with his share, and maintained that 
Musammat Makhna as guardian-ad litem 
‘of Deo Narain was not entilled to apply for 
partition of Deo Narain’s share (vide page 
121 of the record). Musammat Makhna filed 
a replication on the July 12, 1924 (page 
123 of the record). She alleged that Ram 
Narain opposed her petition dated: May 
3, 1924, out of dishonest motives and with 
a viewto misappropriate the profits of 
Deo Narain’s share and contended that 
the right of a defendant to a partition 
suit to have his share also partitioned 
~- subsists till the date of the passing of 
the final decree. She asserted that as 
the guardian of Deo Narain she was fully 
competent to apply for the partition of 
Deo Narain’s share. The Court by its 
. order dated August 16, 1924 (page 129 
of.the record) overruled the objections 
filed by the plaintiffs and Ram Narain 
and granted the petition for the partition 
of Deo Narain’s share. It held that it 
is- the right of every defendant ina parti- 
tion suit to have hisown share partitioned, 
and given to him and as such Musam- 
mat Makhna was entitled to apply for 
partition of Deo Narain’s share, though 
the preliminary decree did not direct 
the partition of his share. It observed: 
that it was to the interest of Dao Narain 
that his share should be partitioned, and, 
accordingly, ordered that Deo Narain’s 
leith share in the family properties bg 
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also partitioned, and a final decree was 
drawn up in accordance with the order. 

Ram Narain and lLachhmi Narain filed 
an appeal in this Court against the final 
decree passed by the Subordinate Judge, 
Deo Narain died during the pendency 
of the appeal and, on an application 
being made by the appellants, Musammat 
Makhna, the widow of Deo Narain, and 
Musammat Shaman, his daughter, were 
brought upon the recordin the array of 
the respondents as the legal representa- 
tives of Deo Narain. This Court held 
that, as the preliminary decree dated 
April 23, 1924, had not been appealed 
against and had become final, the Sub- 
ordinate Judge had not the jurisdiction 
or the legal competency to go behind 
that decree and to direct the partition 
of the share of Deo Narain from that of 
Ram Narain and, accordingly, modified 
the final decres and directed that “the 
shares of Ram Narain, Lachhmi Narain 
and Musammat Makhna as the represen- 
tatives of Deo Narain be held in common” 
(the judgment of this Court is printed 
at p. 185 of the record). 

After, the decision of this Court Makhna. 
applied for the entry of her name in the 
revenue papers in place of the name of 
Deo Narain and her application was granted 
by the Revenue Court on September 1, 
1922. 

The suit giving rise to the present 
appeal wasthen filed by Ram Narain and 
Lachhmi Narain on the allegation that 
Deo Narain was joint with them on the 
date of his death and they succeeded by 
right of survivorship to the entire property 
that was allotted by the final decree to 
Ram Narain and Deo Narain and that 
Musammat Makhna had no right to the 
same. The plaintiffs alleged that not- 
withstanding the decree in the partition 
suit they and Deo Narain continued to 
live as members ofa joint Hindu family 
and that the application dated May 3, 
1924, had no effect whatever on the 
jointness between them as that applica- 


tion was ultimately dismissed by this 
Court. : 
Musammat Makhna contested the suit. 


She contended firstly that the institution .. 


of the partition suit by two of the sons 
of Rameshar had ihe effect of causing a 
disruption of the entire joint family and 
that Deo Narain must be deemed to have 
become separate from all his brothers from 
the date of the institution of that suit; and 


secondly that as the application dated | 
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May 3, 1924, was filed by her with the 
consent and permission of Deo Narain 
and was granted by the trial Court and 
the share of Deo Narain was separated, Deo 
Narain was the exclusive owner of the 
share allotted to him and she succeeded 
to the same by right of inheritance. She 
denied the allegation of the plaintiffs that 
Deo Narain was of unsound mind but the 
Court below decided the point against 
her, and the finding on that point has not 
been assailed on her behalf in the present 
appeal, 
` The plaintiffs alleged that Ram Das and 
Parsotam Das had separated in mess and 
residence from Ram Narain and Deo Narain 
about the year 1920 and that Ram Narain 
and Deo Narain continued to live jointly 
till the latter died in the year 1997. 
The case of Musammat Makhna, on the 
other hand, was that all the four brothers 
separated with each other in mess and 
residence in 1920 and that Deo Narain 
continued to live as a separated Hindu 
till his death in the year 1927. This point 
bas also been decided against Musammat 
Makhna and no exception has been taken 
to the finding of the Court below on 
the point. 
On the main question in the case the 
Court below held that the effect of the 
separation of Ram Das and Parsotam Das 
was toput an end to the presumption of 
jointness, and, as such, the burden of 
proving that Ram Narain and Deo 
Narain continued to be joint was on the 
plaintiff-appellants and this burden had 
not been discharged. In this connection 


the Court below emphasized the fact 
that the learned Subordinate Judge, 
who allowed the application dated 


May 3, 1924, had held that the partition of 
Deo Narain’s share was to his benefit and 
that this finding of the Subordinate Judge 
was approved on appeal by this Court, 
though this Court annulled the partition of 
Deo Narain’s share effected under the 
orders of the Subordinate Judge on account 
of the technical difficulty that the partition 
of his share was not ordered by the pre- 
liminary decree. It observed that though 
the proposition,- that a definite and ın- 
equivocal indication of his intention by. a 
member of a joint Hindu family to separate 
himself from the other members of the 
family and to enjoy his share in severalty 
causes the severance of the status of joint- 
ness, has no application to the case of a 
minor or a lunatic, and therefore, . the 


application dated May 3, 1924, filed by 


ak 
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Musammat Makhna could not by itself 
cause the separation of Deo Narain, but 
held ihat as that application had the 
approval of the trial Court, it was sufficient 
to put an end to fhe joint status and that 
Deo Narain became separate from 
Ram Narain from ithe date. that the 
application was allowed by the trial 
Court. The learned Judge further noticed 
various facts in the course of his 
judgment that in his opinion demonstrated 
that there was not only a formal severance 
but a severance in fact. betwen Deo Narain 
and Ram Narain, and, as a result of his 
findings, held that Deo Narain was a 
separated Hindu on the date of his death 
and accordingly dismissed the suit. 

_ The plaintiffs have come up in appeal 


- to this Court and it is argued on their 


‘behalf that the conclusion arrived at by the 
Subordinate Judge is erroneous and runs 


, counter to the lawon the subject as inter- 


“<préted by judicial decisions. 


` It is admitted on all hands that the - 


decree in- the partition suit effected the 
separation of Ram Das and Parsotam from 
the joint family and the main question for 
consideration -in the appeal is whether it 
left Ram Narain and Deo Narain united 
inter se. The plaintifis contend that, as in 
consequence of the decision of this Court 
‘the share of Deo Narain was not separated 


‘from the share of Ram Narain, they must 


‘be presumed to have remained joint, and 
the separation of their two brothers had 
not the effect of causing a severance of 
their joint status. On the other hand, it is 
urged on behalf of the defendant-respondent 
that -the separation of Ram Das and 
Parsotam caused a disruption of the entire 
family and each member of the family 
‘must be deemed to have become separate 
from the others. 

~~ The general principle is that every family 
governed:by the Mitakshara school of law 
‘is presumed to be joint unless the contrary 
is proved, but if one member of the family 
separates from the others, this presumption 


is destroyed and ihere is no presumption ` 


that the separaticn was partial and was 
confined only to the member separating 
“himself and that the remaining members 
ofthe family remained united. Itis howe 
ever open to the remaining members to con- 
tinue toremain united or to reunile, but 
‘this can te only by virtue of an express 
or implied agreement between them and, 
such “an ‘agreement, if pleaded, must be 
proved like -any-other fact. But-in the 
-absence of proof of such an agreement the 
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presumption is that on the separation of one 
co-parcener the remaining co-parceners 
ceased to be joint. There is, however, in 
such acase no presumption that there was 
a separation between one cd-parcener and 


his descendants. | 
The leading case on the -subject is the 


‘decision of their Lordships of the Privy 


Council in Balabux v. Rukhmabai (1). It 
was held in that case that when one cc- 
parcener separates from the others, there is 
no piesumption that the remaining co- 
parceners remained united, and where it 
is necessary, in order to ascertain the share 
of the outgoing co-parcener, to fix the shares 
which the others are, or would be entitled 
to, the separation of one may be said to be 
the virtual separation of all. -And an 
agreement amongst the remaining co-parcen- 
ers to remain united or tc re-unite must be 
proved like any other fact. To the same 
effect is the decision of their Lordships in 
Jatti v. Banwari Lal (2). The question 
was again considered and decided by their 
Lordships .in Palani Ammal v. Muthu- 
venkatachala Moniagar (3), and great 
reliance has been placed on behalf of the 
appellants on this decision. It was observ- 
ed by their Lordships in that case that it 
is open to the co-parceners in a joint family 
to separate by agreement amongst them- 
selves: - 

“But the mere fact that the shares of the 
co-parceners haye been ascertained does notby 
itself necessarily lead to an inference that the 
family had separated. There may be reasons 
other than a contemplated immediate separation 
for ascertaining what the shares of the co-par- 
ceners on a separation would be. It is also now 
beyond doubt thata member of such a joint family 
can separate himself from the other members of 
the joint family and is, on separation, entitled 
to have his share in the property of the joint 
family ascertained and partitioned off for him, 
and that the remaining cc-parceners, without any 
special agreement amongst themselves, may con- 
tinue to be co-parceners and to enjoy as mem- 
bers of a joint family what remained after such 
a partition of the family property. That the 
remaining members continued to be joint may, 
if disputed, beinferred from the way in which 
their family business was carried on after 
their previous co-parceners had separated from them, 
lt is also quite clear that if a joint Hindu 
family separates, the family or any members of 
it may agree tore-unite as a joint Hindu family, 
but such a reuniting is for obvious reasons, 


(1) 30 O 725; 201 A130; 5 Bom. L R469; § Sar. 
470; 7 O WN 642 (PO. 

(2) 74 Ind. Cas. 462; 4 L 350; A IR 1923 PO 136; 
21 ALJ £82; 18 L W 273; 45 MLJ 355; (1923) 
M WN 667; 25Bom. LR 1256; 23 OW N 785; 
33M L T 283; 50 IA 192 (P ©. 

(3) 87 Ind. Ces. 333; 48 M254; AI R 1925 PO 
49; 48 MLJ 33; 6PLT 133; 21L W 439; (1925) 

W N 330; 3 Pat. LR 126;27 Bom, L E 735;29 
W N 846; 23 A LJ 746; 521 A 83 (P 0), 
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which would apply in many cases under the 
law of the Mitakshara, of very rare occurrence 
and when it happens it must be strictly proved 
as any other disputed factis proved,” 

Their Lordships further held that: 

“In a suit for partition which proceeds to 
a decree which was made, the decree for a 
partition isthe evidence to show whether the 
separation was only a separation of the plaintiff 
from his co-parceners or was a separation of 


all the brothers of the joint family from each 
other.” 

It is contended on behalf of the 
appellants. that this decision is an 
authority for the proposition that on 
the separation of one member of the 
family the remaining members may 


without “special agreement” continue to 
live as members of a joint family and it is 
urged that, as by the final decree in the 
partition suit ihe shares of Ram Narain 
and Deo Narain were not partitioned and 
were kept in one lot, Ram Narain and Deo 
Narain must be presumed to have continued 
to remain joint. It cannot be disputed 
that it is open to the non-separating 
members to remain joint without an express 
agreement to that effect, and that their 
intention toremain joint or to re-unite may 
be inferred from the way in which their 
family business was carried on or from 
other conduct indicating an intention to 
remain united, notwithstanding the separa- 
tion of some of the co-parceners. In other 
words, where proof of an exprees agreement 
to remain joint or to re-unite is wanting, 
such an agreement may be implied from 
the conduct of the non-separating co- 
parceners, if the conduct points to the con- 
clusion that, notwithstanding the separation 
of the outgoing co-parcener they intended 
to remain joint. But in the absence of 
proof of an express or an implied agreement 
to that effect, the presumption is that 
each co-parcener separated from the other. 
The observation of their. Lordships that 
the decree in a partition suit is the 
evidence to show whether only the plaintiff 
inthe suit separated from his co-parceners 
or there was a separation of all the 
members of the joint family from each 
other does. not militate against the pro- 
positions noted above, If by the decree 
the share of each co-parcener is partitioned, 
the decree furnishes cogent evidence of 
separation of all the members from each 
other, , and, in such case, a heavy burden 
lies on the person who pleads an agreement 
among some of the co-parceners to re-unite. 
It isto be observed that there is distinc- 
tion between an agreement to continue to 
remain joint and an agreement to re-unite, 
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The former predicates the ‘continuance of 
jointness throughout, while the latter can 
only come into existence after there has 
been a partition between the co-parceners 
agreeing to re-unite. If by a partition 
decree the share of each co-parcener: is 
separated, there can be no question of an 
agreement to remain joint as jointness is 
put an end to by the decree, and in such 
case it iscnly hy an agreement to re-unite 
that some of the co-parceners can again 
become members of a joint Hindu family. 

It is true that in consequence of the 
decision of this Court the share of Deo 
Narain was not separated from the share 
of Ram Narain by the final decree and 
the shares of both remained in one lot. 
Nevertheless the partition of the shares of 
Ram Das and Raghunandan put an end to 
the presumption of jointness between Ram 
Narain and Deo Narain and the plaintiffs 
can cnly succeed in the present litigation 
either on proof of the fact that.Ram Narain. 
and Deo Narain continued to live joint or < 
re-united with each ether, and this can only 
be done by proving either an express or an 
implied agreement between them to that 
effect. The plaintiffs, however, are here 
faced with an insurmountable difficulty. 
Deo Narain was of unsdund mind and was 
therefore incapable of entering into an 
express agreement to re-unite or to continue 
to remain joint with Ram Narain, and, 
as he died before the final decision of the 
partition suit, there can beno question of 
an agreement to that effect being implied 
by his conduct, An agreement to remain 
joint or to re-unite can only be inferred by 
long course of conduct clearly exhibiting 
an intention not to become separate, and in 
the case before us, there was no time to 
indicate such an intention as Deo Narain 
died before the termination of the partition 
suit. 

That the decisionin Palani Ammal'’s case 
(3) does not in any way introducea change 
in the law as laid down in Balabuz's case 
(1) is manifest from subsequent pro- 
nouncements of their Lordships of the 
Privy Council, In Jag Prasad Rai v. 
Singari (4) it was held by their Lordships 
that when it is proved that there was 
separation of a joint Hindu family, it is for 
those who allege a reunion to prove it 
like any other fact, and the facts that alter 
the separation certain members of the 
family lived in one and the same house, 

(4) 86 Ind. Cas. 122; 23A LJ 97; ATR 1925 P 


o 93:2 OW N 229: LR6A P O1 27Bom, LR 
760, 49ML J162; 29 O WN 941(RO.) 
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cariied on business as partners and jointly 
paid Government revenue, are not 
sufficient to prove reunion. To the same 
effect are the decisions in Bal Krishna v. 
Ram Krishna (5) and Babu v. Oficial 
Assignee, Madras (6). It washeld in these 
cases that after one member of a joint 
family has separated, there is no presump- 
tion that the other members remained joint, 
and whether they have done so isa question 
97 fact which must be proved like any other 
act. ‘ 

: For the reasons given above we hold 
that the plaintiffs in the present case did 
not discharge the burden that undoubtedly 
lay on them, and, that the finding of the 
Court below that neither an express nor an 
implied agreement between the plaintiffs 
and Deo Narain to remain joint or to 
re-unite was proved, is correct. 

< Apart from this, in our judgment the 
application dated May 3, 1924, filed by 
Makhna, was, in the circumstances of the 
present case, sufficient to bring about 
separation between Ram Narain and Deo 
Narain, even if they be presumed to have 
continued to be joint till the’ date on which 
the application was filed, It is settled 
law that the presumption of jointness, 
that holds good in the case of a family 
governed by the Mitakshara School of law, 
can be displaced by slight evidence 
pointing to the conclusion that the severance 
of the status of jointness was effected, either 
by an agreement amongst all the adult 
members of the family, or by a definite and 
unequivocal indication of his intention by 
even one adult member of the family to 
separate himself from.the family and enjoy 
his share in severalty. In the latter case 
itis open to the member indicating his 
intention to separate to put an end to 
jointness at his sweet will, even ifthe 
other members cf the family do not agree 
‘to separation. Separation means the 
severance of the status of jointness and it 
-is therefore a matter of individual voli- 
tion. Whether there has been a clear, 
definite and unambiguous indication of an 
intention to separate by a member of a 
joint family is a question of fact, and the 
answer to that question must depend on 


(5) 132 Ind. Cas, 733; 53 A 300; A IR 1931 P O 
154; (1931)A LJ 499;350 W N 815; 31 LW 
"43; Ind. Rul. (1931) P O 221; (1931) M W N 793; 54 
OLJ 131;33 Bom. LR 1280;61 M L J 362; 58 TA 
2f0 (PO) i 
(6) 150 Iod. Cas. 1; 61I A 257;6 RPO 160; A 
I R 1934P 0138; 40 L W 80: 67 ML J 167; 
(1934) A LJ 600; 33 O WN 1018; 36 Bom, L R 
£58; 60 O L J50; (1934) M W 717; 57 M 931 (P'O) 
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the facts and circumstances of each case.. 
The intention to separatemay be expressed 
in different ways either by explicit 
declaration or by conduct. One of the 
recognised modes in which such an inten- 
tion may be expressed is either by serving 
a noticeon the other co-parceners or by 

instituting a suit for partition, and in 

such cases the severance of the joint status 

is presumed from the date of the notice or 

from the date of the suit, vide, Saraj Narain 

v. Iqbal Narain (7), Girja Rai v. Sadashiv 

Dhundiraj (8), Lalta Prasad v. Sri 
Mahadeoji Birajman Temple (9) Ramalinga 
Annavi v. Narayana Annavi (10) and Bal 
Krishna v. kam Krishna (5). 

This isthe general law but it is not 
applicable in the case of persons who are 
under a legal disability for the simple 
reason that such persons are incompetent 
to give expression to an intention to 
separate. It was held by a Full Bench of 
this Court in Lalta Prasad v. Sri Mahadeoji 
Birajman Temple (9) that the institution of 
a suit by a minor member through his 
next friend for partition of joint family 
property has not the same effect as the 
institution of a similar euit by an adult 
member of the family, that is to say, 
the mere institution of the suit on behalf 
of a minor member does not effect a 
separation of the family, but separation 
only takes place when the suit is decreed. 
It was observed in that case that it 
would “open up great dangers” to hold 
that it is open toa next friend ora 
guardian of a minor to bring about an 
immediate alteration of the status in a 
family, that might otherwise te quite 
united, simply by the institution of a suit 
on behalf of the minor for partition, 

“because aminor cannot demand as of righta 
separation; itis only granted in the discreticn of the 


Court when, in the circumstances, the acticn appears 
to befor the benefit’of the minor”. 


A person of unsound mind in this respect 
slands cn the same footing as a minor, 
and it may therefore be assumed that the 


(7) 18 Ind. Cas. 30; 35 A 80;16 O O 129; 401A 
140;]3ML T 194,170 W N333, JIA LJ 179; 
(1913) MW N 183; 170 L J 28£;24 M LJ 345; 15 
Bom. L R 456 (PO). 

(8) 37 Ind. Cas. 32]; 43 O 1031;A IR 1916 PO 
104; 43 JA 151; 200 WN 1085; 14 A L J 822; 20 
MLT 78; 2UPLPO 13; (1916) 2 MWN 65; 
18 Bom, LR 621;40L W 114; 24 © L J207; 31 M L° 
J 455 (P 0). 

(9) 58 Ind. Cas. 667; 42 A 46]; 2 UPL R(A) 137; 
18 AL J 503. 

(10) €8 Ind Cas. 451: 45M 489; 30M L T 255; 
(1922) M W N 399;260WN 929; 43MLJ 428; 
16 L W 639; 24 Bom. L R 1209; 20A L J 839; A 
IR 1922 P 0201; 37 OL J15; 491 A168 (P 0). 
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mere presentation of the petition’ dated 
May 3, 1924, had not the effect of bringing 
about separation betweén Ram Narain and 
Deo Narain, if they were jointup to that 
date. But as observed above, the Court 
held that, as the separation of Deo Narain’s 
share was to his benefit, the application 
ought to be allowed, and accordingly ordered 
the partition of Deo Narain’s share as well. 
A separate lot for Deo Narain was prepared 
and was incorporated in the final decree 
passed by the trial Court. 

This Court no doubt allowed the appeal 
filed by Ram Narain and Lachhmi Narain 
against the final decree, but thereis no- 
thing in the judgment of this Court to in- 
dicate that it held that Ram Narain and Deo 
Narain were joint with each other. On the 
other hand the Bench that decided the 
appeal observed that 

“the fact of varying the decree of the Court below 
will not in any way prejudice the right of 
Musammat Makhna to institute a suit for partition of 


the share of Deo Narain from that of Ram Narain in 
the family property.” 


“The only ground on which the appeal 
was allowed was that there was no direction 
contained in the preliminary decree for the 
separation of Deo Narain’s share, but .the 
finding ‘of the Subordinate Judge that 
Musammat Makhna was justified in making 
an application for the separation of the 
share of Deo Narain was accepted by this 
Court, and the learned Judges observed 
that 

“We areof opinion that there was considerable 
justification on the part of Musammat Makhna in 
applying to the Court below for the partition of the 
share of Deo Narain witha view to safeguard his in- 
terests”. i 

The following quotation from the judg- 
ment further demonstrates that this Court 
was of the opinion that Deo Narain was not 
joint with Ram Narain. The learned 
Judges observed that: 

“We leave Ram Narain and Musammat Makhna to 
have their rights adjusted by means of a separate 
suit, if they so choose. Inthe meantime, we are of 
opinion, that the portion of the property which 
has not been allotted to the plaintiffs should be con- 


sidered for the purpose of the present suit tobe the ` 


property held in common”. 

The fact, therefore, remains that the 
guardian ad litem of Deo Narain did 
clearly express an intention by meansof an 
application to have the share of Deo Narain 
separated from the share of Ram Narain 
and the application had the approval both of 
the Court below and of this Court, andin our 
judgment this had the legal effect of bringing 
about separation between Ram Narain and 
Deo Narain, evenifthey were joint up to the 
time that the petition was filed in Court, 
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A member of a joint family ‘who is a -minor 
or of unsound mind is incapable of giving 
expression to an effective intention to 
separate, but such intention can be 
expressed by his guardian -and has the 
legal effect of bringing about disruption of 
the joint family, provided the Couit is of. 
the opinion thatitis to the benefit of the 
minor or the person of unsound mind to 
separate. Onzethe Court has recorded a. 
finding to that effect the separation fol- 
lows asa matter of law andis not dependent 
on the fact ofthe share of the minor or of 
the person of unsound mind being actually 


separated by metes and bounds, We, 
therefore, hold that the petition dated 
May 3, 1924, did also bring about 


separation between Ram Narain and Deo, 
Narain. 

For the reasons given above, we hold that 
the Court below was right in dismissing, 
the suit and we dismiss this appeal with 
costs. 

D. Appeal dismissed. 


—_— 


RANGOON HIGH COURT ; 
First Civil Appeals Nos. 148 and 159 of 1934 
February 20, 1935 f 
Mya Bu AND BAGULEY, JJ. 
MA. ON BAW AND ANOTHER — APPELLANTS 
versus $ 
V. E.P. R. CHETTYAR FIRM— 
RESPONDENT. 

Contract Act (IX of 1872), s. 63—Scope of —Agree- 
ment to take less than what is due without considera- 
tion—Validity —Oral evidence to prove such agree- 
ment—Admissibility of—HEvidence Act (I of 1872), 
s. 92, 4 

A bare agreement to take less 
ona monetary claim (without any actual payment 
being made) or merely to give time for such pay- 
ment, is void without consideration. Section 63, 
Contract Act, does not override the. necessity or 
consideration for anenforcible agreement, and deals 
only with actual remission of performance. Maung 
Pu v. Maung Po That (1), followed. Jagaveera Rama 
Ettappa v. Arumugam Chetti (2), referred to. an 


than what is due. 


sebi Evidence Act, bars oral evidence to 
a kaaken to take less than what is due 
undera promissory note. The criterion does not 
lie in whether the subsequent agreement is by . 
law required to be in writing, but it lies in whether 
the original contract, grant or disposition of property, 
the terms of which the subsequent oral agreement 
is meant to rescind or modify, is by law required to 
be in writing. 


F. C. A. against the decree of the Assist- 
ant District Court, Maubin, in C. R. 8. 
. 2 of 1934, . 
Nr. Tans Zan, for the Appellants. 
Mr. E. Hay, for the Respondent, 
Mya Bu, J.—These twa appeals are. 
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against the-same parties and arise out 
of the same proceeding of the Court of 
first instance. The respondent firm sued 
the appellants for recovery of Rs. 5,906-10-0 
dve on a promissory note dated 
December 6, 1932. The promissory note 
was for a principal sum of Rs. 5,000 
bearing interest at Re. 1 percent. per 
mensem. Therefore, the amount claimed 
was made up of Rs. 5,000 principal and 
Rs, 906-10-0 interest due on the date of 
the institution of the suit, namely, May 
25, 1934. The defence was that on May 
18, or about seven days before the filing 
of the suit, the plaintiff agreed to take 
only Rs. 500 in satisfaction of all interest 
due on the promissory note up to that 
date, and to charge from that date on- 
wards, interest at the rate of half a rupee 
per cent. per mensem. From the pleadings 
it followed that an amount of Rs. 5,500 
odd was admittedly due by the defendants 
to the plaintiff upon the promissory note. 
The disputed portion of the suit was, 
therefore, only to the extent of about 
Rs. 400. . With reference. to the dispute as 
‘regards this portion of the claim the learned 
Assistant District Judge held that oral 
evidence was inadmissible to prove the 
agreement relied on by the defendants, 
under s. 92, Evidence Act, and in the 
result the learned Assistant District Judge 
passed a decree in favour of the respon- 
dent for the full amount of the claim with 
costs on the contested. scale on the whole 
amount. As against this decree Appeal 
No. 148 has been filed on the grounds (1) 
that thé Assistant District Court should 
not have awarded costs in favour of the 
respondent on the contested scale with refer- 
ence to the admitted portion of the claim, 
namely, Rs. 5,500 odd, but that the costs 
awarded to the respondent with reference 
to that portion of the claim should be on 
the uncontested scale, and (2) that the 
lower Court erred in disallowing the ap- 
pellants to adduce oral evidence in proof 
of the allegation with regard to the interest 
due and payable upon the Promissory note, 
With reference to the first of these 
grounds Mr. Hay for the respondent ac- 
cepts the proposition that with reference 
to-thé sum of Rs. 5,500 odd the respon- 
dent is entitled to costs only on the uncon- 
tested. scale. Therefore, the decree of 
thes lower Court will have to be varied 
with reference to the costs upon that 
portion of. the claim. At the ‘hearing of 
the appeal the Jearned Advocate for the 
appellants very properly declined to urge 
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that the agreement to take interest as 
from May 18, 1934, at the rate of half a 
rupee per cent. per mensem is provable 
under the Evidence Act by oral evidence, 
bub very strenuously contended that the 
agreement by the respondent to take 
Rs. 500 forall interest due on the promis- 
sory note up to May 18, is not a matter 
which falls within the purview of s. 92, 
Evidence Act, and that, therefore, the 
Court below should have allowed oral evi- 
dence to be adduced in proof of that- 
agreement. The agreement alleged by the 
appellants is set out in para. 2 of their 
written statement as follows: 

“With reference to the allegations contained in 
para 2 of the plaint, the defendants state that, on 
the 6th Lasen of Nayon 1296 B. E (May 18, 1934) 
the plaintiff agreed to accept Rs. 500 as interest 
on the said sum of Rs, 5,000 from the 8th Lazan 
of Nadaw 129i B. E. to the 6th Lazan of Nayon 
1296 B. E." 

As has been pointed out, it is quite 
unnecessary to consider the validity of 
the alleged agreement to charge interest 
at the rate of half a rupee per cent. per 
mensem only from May 19, 1984. The 
allegations set out in this paragraph of 
the written statement do not show that with 
reference to the alleged agreement by 
the respondent to accept Rs. 500 in full 
satisfaction of all interest due on the 
promissory note there was any considera- 
tion for the promise which the respondent 
is alleged to have made. In Maung Pu v. 
Maung Po That (1), it was held: f 

“A bare agreement to take less than what is 
due on a monetary claim (without any actual pay- 
ment being made) or merely to give time for such 
payment, is void without consideration. Section 63, 
Contract Act, does not override the necessity or 
consideration for an enforcible agreement; and deals 
only with actual remission of performance, ” 

In view of this ruling the agreement 
pleaded by the appellants is void as being 
without consideration : see Jagaveera Rama 
Ettappa v. Arumugam Chetti (2). Not 
only are the allegations in the paragraph 
of the written statement quoted above 
defective, in that they disclose no considera- 
tion for the alleged promise or agreement, 
but upon a perusal of the affidavits which - 
are filed in the same proceeding in sup- 
port of the defendant’s application for 
payment of the decretal-amount by in- 
stalments, which is the subject-matter of 
First Appeal No. 159 of 1934, we find 
that we can gather no circumstances 


15) 1i0 Jnd. Oas. 612; AI R 1928 Rang. 144; 6R 
1. 
(2) 48 Ind. Cas. 907; A I R 1918 P O 173; 45 I A 195; 


43 M 174; (1918) M W N 732; 230 W N 225; 36M L 
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whatever which might reasonably be deemed 
to have operated as valid ‘consideration 
for a promise such as the one alleged by 
the appellants. Therefore, as the written 
statement did not disclose any valid defence 
the respondent was entitled to a decree 
for the full amount of his claim on the 
ground that the written statement disclosed 
no defence. The learned Judge of the 
trial Court, however has disposed of the 
defence merely on the ground of inadmis- 
sibility of oral evidence in proof of the agree- 
ment. In our opinion the learned Assist- 
ant District Judge was justified in coming 
to the conclusion that the terms ofs. 92, 
Evidence Act, bars oral evidence to be 
given in proof of the alleged.agreement. 
The conclusion is supported by the ruling 
of the Madras High Court in G. P. Mal- 
lappa v. Naga Chetty (3), where it is laid 
down that : 

“A subsequent oral agreement to take less than 
is due under a registered mortgage-bond is an 
agreement modifying the terms of a written contract, 
and if it has to be proved, oral evidence is 
inadmissible under s. 92, proviso 4, Evidence Act.” 

This proposition finds support in the 
observation of Krishnan, J., in Ramalingam 
Chettiar v. Subramonia Chattiar (4), that: 

“The giving up of a portion of interest was 
purely a matter of grace in those cases; it cannot 
be used for construing suit arrangement as meaning 
15 per cent. for that will be against s. 92, Evi- 
dence Act.” 

The learned Advocate for the appellants 
contends that since the alleged agreement 
was not one which is by law required to 
be in writing it is not one of the matters 
excepted from the operation of the main 
clause of proviso 4,to s. 92. That proviso 
reads thus: 

“The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, 
grant or disposition of property may be proved 
except in cases in which such contract, grant or 
disposition of property, is by law required to be 
in writing, or has been registered according to the 


Jaw in force for the time being as to the regis- 
tration of documents.” 


The criterion does not lie in whether 
the subsequent agreement is by law re- 
quired’ to be in writing, but it lies in 
whether the original contract, grant or 
disposition of property, the terms of which 
the subsequent oral agreement is meant 
to rescind or modify, is by law required 
to be in writing. The transaction, which 
is relied on in this suit being a promissory 
note this is by law required to be in 


(3) 48 Ind, Cas, 158; A IR 1919 Mad. $33: 42 M 41; 
8È W522: (1918) M WN719;35M LJ 555; 24M L 


T 490. 
(4) 103 Ind. Oas. 391; A I R 1927 Mad. 620; 50 


M 614; 25 L W 699; 52M LJ 612; 38 M L T 323. 
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writing, and, therefore, a contract which 
is required by law to bein writing and 
in my opinion, the argument of the 
Jearned Advocate for the appellants is 
untenable. (His Lordship disposed of the 
connected appeal on facts and concluded); 
With reference to Appeal No. 148 the 
decree passed by the trial Court will be 
altered into a decree for the amount 
claimed with costs on the uncontested scale 
for the admitted amount and on’ the 
contested scale for the disputed amount 
payable immediately; for had the instal- 
ments ordered by the trial Court been 
paid, the whole of the decretal amount 
would have been paid by now. The ap- 
pellants will pay the costs of the respon- 
dent in this appeal which we fix at three 
gold mohurs. 

Baguley, J.—I agree. 

N. Order accordingly. 


Pa ni 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 513 
of 1934 
December 21, 1934 
BENNET, J. 
Thakur BHAWANI SINGH- APPELLANT 
` versus 

BALDEO AND ANoTHER—REsPONDENTS 

Civil Procedure Code (Act V of 1208), ss. 145, 47— 
Property attached in execution entrusted to superd- 
dars—Their failure to produce it when required 
—Remedy of decree-holder—Suit, if barred by s. 145. 

Where certain property is attached in execution 
and entrusted to certain persons as superddars who 
do not produce it when required to do so, the decree- 
holder has a remedy by way of suit against them and 
s. 145, Civil Precedure Code does nof operate as a 
bar to the suit. 

C. Rev. App. from an order of the Small 
Cause Court Judge, Chandausi, dated 
August 12, 1934. 

Mr. Shabd Saran, for the Appellant, 


Order.—This isan application in civil 
revision by a plaintiff whose suit has been 
dismissed by a Small Cause Court on the 
ground that the suit is barred by s, 145, 
Civil Procedure Code. The plaintiff claim- 
ed that he had a decree in the ‘Revenue 
Court against a third party and that: in 
execution a buffalo and calf had been at- 
tached and entrusted to the defendants as’ 
superddars, that the defendants did not 
produce these animals for sale before the 
Amin when required to do so and he, there- 
fore, sued these defendants for the value 
of these animals. The lower Court has 
held that the plaintiff should have pro- 
ceeded in the execution Court under s, 145 
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Civil Procedure Code, and that that section 
bars a suit such as the present brought by 
the plaintiff. The Oourt has acted on a 
‘ruling in Piare Lal v. Sitaram (1), by Dalal, 
J. That case was similar and the learned 
Judge held that s. 115 acted as a bar. 
He did not give any reasoning for this 
conclusion. The plaintiff claims -that he 
has a remedy under s. 145, Civil Procedure 
Code in execution or by way of a separate 
suit. In s. 145, it is stated that: 

‘where any person has became liable as surety 
(a) for the performance of any decree or any part 
thereof, or (b) for the restitution of any property 
taken in execution of a decree, the decree or order 
may be executed against him to the extent to which 
he bas rendered himself personally liable, in the 
manner herein provided for the execution of decrees, 
and such person shall,forthe purposes of appeal, be 
deemed a party within the meaning of, 47.” 

“Now this section states that the person 
in question is to be deemed a party within 
the meaning of s. 47 for the purposes of 
appeal, but it does not stale that he is to 
be deemed a party within the meaning of 
B. 47 for any other purpose.” 

It does no doubt state that the decree 
or order may be executed against him, but 
it does not state thatit may be executed 
as if he were a party under s. 47. If there 
had been such a statementin the section 
then it might be held that s. 47 (1) would 
prevent any separate suit because that sub- 
section lays down that all questions arising 
between the parties shall be determined 
by the Court executing the decree and not 
by a separate suit. Iam of opinion that S. 
145 did notintendto impose this restriction 
in the case of a person who was liable under 
5. 145, and there is nothing in the language 
of s. 145 which indicates such an inten- 
tion. This opinion, I may note, is also 
shared by the learned Chief Justice in 
Shakit Hussain v. Chandoo Lal (2). It is 
true that the particular question was not 
before the Court in that case and the 
observation therefore may. be considered as 
obiter dictum, but JI consider that it was 
a correct statement of law. Learned Coun- 
sel has also relied on Ramanathan Pillai 
v. Doraiswami Aiyangar (3), in which it 
was held that where a person stands surety 
for a judgment-debtor forthe due perform- 
ance of the decree and desires to tancel 
his security bond on the ground that it 
was obtained by fraud and undue influence, 

(1) 113 Ind. Cas. 751; A I R1929 All. 266; (1929 


. arise Ind. Oas. 836; A I R 1931 All, 567; (1931) 
AL 3 865; Ind. Rul. (193) All, 852 (F. B). 

(3) 55 Ind, Cas, 363; A I R 1920 Mad.75: 43 M 395; 
38M Ld 65; IlL W45; (1920) M W N14; 27ML T 
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hehasno remedy to apply under s. 145, 
Civil Procedure Code, but must pro- 
ceed by a suit and that s. 145, Civil Pro- 
cedure Code, does not make him a party 
to the suit within the meaning of s. 47, 
Civil Procedure Code. In Motilal Virchand 
v. Thakore Chandrasanji Himaisangji (4), 
it was held that where a bond is executed 
as security for restitution in the event of 
a decree being reversed in appeal, a suit 
upon such a bond lies. In Khairunnissa 
Bibi v. Oudh Commercial Bank, Fyzabad 
(5), a Full Bench of this Court has held 
that it is necessary that a regular suit 
should be brought for the enforcement of 
a hypcthecation lien on immovable property 
mortgaged as security in a suit and that it 
is not open to the Court to proceed in execu- 
tion without a separate suit being brought. 

Reference was also made to an old rul- 
ing of this Court in Abdul Kadir v. Huree 
Mohan (6), where it was held that the cor- 
responding s. 204 of Act VIII of 1859 gives 
a remedy to the decree-holder against a 
surety in addition to any remedy which 
he might have on the surety bond, but 
that the section does not prevent the dec- 
ree-holder from bringing a suit on the 
surety bond to enforce the contract, made 
by him with the surety and the lien on the 
property mortgaged to secure the perform- . 
ance of that contract. It is true that this 
ruling and the Full Bench ruling which . 
I have quoted both refer to the case of 
mortgages of immovable property given 
by way of surety, but I consider that the 
principle will also apply toa case like the 
present and that the plaintiff has a remedy 
by way of suit. Accordingly I set aside 
the decree of the lower Court and remand 
the case for disposal on the remaining 
issues. Costs hitherto incurred will abide 
the result. The court-fees of this Court will 
be returned to the plaintiff under s. 13, 
Court Fees Act. 

N, Case remanded, 


(4) 12 Ind Cas. 549; 36 B 49; 13 Bom. L R 902. 

(5) 142 Ind. Oas 510; A I'R 1933 All, 269; 55 A 
346; (1933) A L J 142; Ind, Rul. (1933) All. 121, 
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MADRAS HIGH COURT 
Appeal Against Orders Nos. 359 and 360 
of 1931 

November 8, 1934 

Beasrey, O. J. AND KING, J. 

Tur PRESIDENT or Tag BOARD or 
COMMISSIONERS roe HINDU Re iciovs 
EnpowmEnts, MADRAS—APPELLANT 
versus 
Tse SHIRUR MUTT AND ANOTAER 
—RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927), s. 10 (2)—Application to District’ Judge to 
recover amount of contribution — Limitation—Law 
applicable— District Judge, whether can consider 
legality or validity of claim made by President— 
Limitation Act (IX of 1908), Sch. I, Art. 162. 

An application under s. 70(2) of the Madras Hindu 
Religions Endowments Act to recover a demand for 
contribution made by the President of the Religious 
Endowments Board is governed for purposes of 
limitation by Art 182 of the Limitation Act. Belvedere 
Jute Mille, Ltd. v. Hardwarimall & Co. (1) and 
Lakshmindra Tirta Swamiyar v. President of ihe 
Board of Commissioners forthe Hindu Religious 
Endowments, Madras (2), relied on. 

In hearing such an application the District Judge 
is inthe same position as an executing Court and 
cannot enquire whether the demand was right or 
wrong or whether it comprised a claim to arrears for 
more than three years, Lakshmindra Tirta Swamiyar 
v. President ofthe Board of Commisstoners for the 
Hindu Religious Hndowments, Madras (2) and 
Mathura Prasad v.Sheobalak Ram (3), referred to. 

App. against the order of the District Court 
of South Canara, dated February 23, 1931, 
and passed respectively in R. E. P. Nea. i 
and 2 of 1931. 

Mr, P. Venkatramana Row, for the Appel- 
lant. 

Messrs. B. Sitarama Rao and K. 
Sreenivasa Row, for the Respondents. 


Judgment.—The appellants in these 
appeals is the President of the Board of 
Commissioners for Hindu Religious Endow- 
ments, Madras. In May 1930 the Board 
madea demand unders. 7Gof the Madras 
Hindu Religions Endowments Act upon 
the respcndents, the trustee of two mutts in 
Udipi, for contributions for several years 
beginning with the Fasli ending with 
June 30,1925. The contributions were not 
paid, and in due course the Board applied 
(November 1930) under s. 70 (2) to the 
learned District Judge of South Canara to 
recover the amount of the contributions. 
The Board's applications were allowed in 
so far es the priod subsequent to June 30, 
1926, was concerned, but the demands for 
the two #aslisending with that date were 
held to be barred by limitation. Against 
this part of the District Judge's order the 
Board has appealed. 

The clausein s,70 (2) ofthe Act which 
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regulates the Court's proceedings is tha 
following. 

“The Court shall, onthe application of the 


President of the Board, recover the amount as if a 
decree had been passed for the amount by the 
Oourt against the religious endowment concerned.” 

Now it is contended for the appellant 
that such an application is governed by 
Art. 182.of the Limitation Act. For this 
position there is no direct authority,’ but 
we think the appellant is entitled to rely 
upon the ruling reported Inve Balvedere. 
Jute Mills, Ltd. v. Hardwari Mall & Co. 
(1). In that case the Article of the 
Limitation Act applicable to the enforcing 
of an award under s. 15 of the Indian 
Arbitration Act was being considered, and 
is was held that Art. 182 applied. The 
words ofs. 15 are quoted in the head-note 
“shall be enforceable as ifit were a decree 
of that Court’ and it will be sean that these 
words are precisely similar in significance 
to the words of s. 70 (2) of the present Act. 
“The Court shall recover the amount as if 
a decree had been passed,” This position 
also receives support, though the question 
of limitation did not there arise, from the 
ruling of a Bench of the Madras High 
Court reported in Lakshmindre Tirta 
Swamiyar v. President of the Board of 
Commissioners for the Hindu Religious 
Endowments, Madras (2). It was there held 
that an appeal lay under s. 47, Uivil Prece- 
dure Code, from an order of the Court passed 
under s. 70 (2) of the Act as the words ‘as 
ifa decree had been passed’ attract to the 
order the whole procedure in execution and 
with it “the right of appeal”. No ruling to 
any effect contrary to these authorities has 
been brought to our notice, and we accord- 
ingly hold that Art.182 applies to the 
present cases, That being so, the applica- 
tions of the “Board could not have been 
made until three months had elapsed 
from the date of the Board’s demand (i. e, 
until August 1930) and being made in 
November 1430, were clearly in time, 

The only question which remains is 
whether the District Judge even if he had 
held the applications to bein time could 
yet have examined the demand of the 
Board on its merits and come to the con- 
clusion that no demand should be made 
for more than three years’ arrears of 
contribution. We do nos think the 
District Judge would have this power. On 


- (D 104 Ind. Cas, 808; 31 O WN 1057; AT R127 
Cal. 853. 
(2) 141 Ind. Cas. 799; 56 M 712; 37 L W 207; Ind. 


Rul. (1933) Mad. 162; (1933) M W N 213; A lI 
Mad. 305, $ ‘1833 
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the principles laid downin Lakshmindra 
Tirta Swamiyar v. President of the Board 
of Commissioners for the Hindu Peligious 
Edowments, Madras (2). We think the 
District Judge would be in the same 
position as any other Executing Court and 
would be precluded from deciding whether 
the demand was right or wrong, just as 
in execution it is forbidden to the Execut- 
ing Court to go behind the plain words of a 
decree. Onthis point, too, there is clear 
authority derived from the construction of 
the terms of asimilar section in another 
Act. In s. 42 (5) of the Co-operative Societies 
Act, it is provided that 

“orders made under this section shall, on applica- 
tion, be enforced as follows (a) when made by a 
liquidator, by any Civil Court having local jurisdic- 
tion in the same manner as a decree of such 
Court”. 

Mathura Prasad v. Sheobalak Ram (3) 
deals with an instance of such a liquidator’s 
order and it was held that the Court could 
not consider whether that order was right or 
wrong but was bound to enforce it. 

We are, therefore, of opinion that the 
persent order of the learned District Judge 
in so far as it is appealed against cannot be 
supported in any manner and must be set 
aside and the Board’s applications restored 
to file and disposed of according to law. 
We are not unmindful of the possible 
injustice which might result from this 
interpretation of s.70 (2) as the learned 
District Judge has pointed out in para. 6 
of his order, but that is a matter which can 
be remedied only by the Legislature and 
not by the Courts, The appeals are thus 
allowed with costs throughout of one appeal. 

A. Appeals dismissed. 

_(3) 42 Ind. Cas. 968; 40 A §9; AIR 1918 Mad, 419; 
15 ALJ 863. $ N 


ALLAHABAD HIGH COURT 
Full Bench 
Civil Revision Application No. 173 of 1934 
March 11, 19385 
Taom, NIAMAT-ULLAH AND Bagpas, JJ. | 
NAGESHAR MISIR— PLAINTIFE— 
APPLICANT 
versus 
Musammat BATUKA KUNWARI— 
DEFENDANT— OpposITe Party 
-Limitation Act (IX of 1908), s. 20—No men- 
tion of interest in sarkhat—Subsequent endorsement 
but snot mentioning interest—Agreement to pay in- 
terest—Onus—Onus not discharged—Payment referred 
ta in endorsement, if payment towards principal 
—Period of limitation, if starts anew from such 


date, , < 
Where there was no mention of interest in a 
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“sarkhat” ani there was no reference to interest 
in the two endorsements which appeared upon 
the back of the ‘“sarkhat™: 

Held (i), that the onus lay heavily on the plaintiff 
to prove that interest was payable under the 
“sarkhat” which he did not discharge; 

(ii) that the payments referred to in the endorse- 
ments on the back of the “sarxhat” must be regarded 
as payments of principal Such payments towards 
redemption of the principal sum under s, 20, 
Limitation Act, interrupted the period of limita- 
tion, and a fresh period commenced from the date 
‘of payment; 

(iii) that since the plaintif failed to prove an 
agreement to pay interest, he was not, entitled to 
interest under the “sarkhat’’. 

C. Rev, App. against the order of the 
Small Cause Court Judge, Ballia, dated 
January 23, 1934. 

Mr. Janaki Prasad, for the Applicant. 

Mr. A. P. Pandey, for the Opposite Party. 


Judgment.—This application in civil 
revision arises outof a suit filed in the 
Small Cause Court, Ballia, on the basis of 
a “sarkhat’. The “sarichat’ was executed 
by . one Nand Kishore on January 26, 1909, 
for a sum of Rs. 400. There i3 no mention 
of interest payable by the debtorin the 
“sarkhat”. 


There are two endorsements upon the 
back of the ‘‘sarkhat" relating to payments 
to -account made by the debtor. One 
endorsement is dated April 17, 1931. The 
payment acknowledged by the debtor upon 
this date is for Rs. 51. There is no indic- 
ation in the endorsement as to whether this 
payment is towards principal or towards 
interest. The second endorsement is dated 
January 14, 1932. The amount acknow- 
ledged as paid by the debtor is Rs, 128; 
and in this case also there is no indication 
in the endorsement as -to whether the 
payment is made towards principal or to- 
wards interest. In the year 1932, after 
the payment referred to in the second en- 
dorsement, Nand Kishore died. The pre- 
sent suit was filed on October 14, 1933. 
The sum claimed by the plaintiff was 
Rs. 499-2-3. It was made up as follows :— 





Rs, a. p Rs. a p 
Principal 40) 0 0 
Interest thereon at 
1-4-0 per cent, per 
mensem æ 282 8 0 
682 8 0 
Deduct— , 
Amount paid on April 
17, 1931 = 5L 0 0 
Interest on above 7 190 
Amount paid on Jan- 
uary 14, 1932 123 0 0 
Interest on above 212 9 143 5 9 
The sum sued for ue. = 499 2 3 
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The defendant pleaded that the “sarkhat” 
was not executed by Nand Kishore, and 
thatin any case there was no consider- 
ation. Upon these issues the Court has 
found for the plaintiff, but has dismissed 
the suit on the ground that it is barred 
by limitation. The argument for ihe de- 
fendant was that under s. 20, Limitation 
Act, payments made by the debtor which 
have the effect of interrupting the running 
of the period of limitation must be payments 
by the debtor towards the redemption of 
the principal or towards interest “as such,” 
It was contended, and this view found 
favour in the Court below that, inasmuch 
as there was no reference in the endorse- 
ment on the back of the ‘‘sarkhat’ toin- 
terest, the payments made by Nand Kishore 
could not be regarded as payments of 
interest “as such” within the meaning of 
s. 20, Limitation Act. The plaintiff how- 
ever admitted in evidence that he had 
appropriated the payments made by Nand 
Kishore to interest. Ib was argued therefore 
that the payment in effect, because of the 
action of appropriation on the part of the 
creditor, was a payment towards interest; 
but inasmuch as there was no indication 
in the endorsement that the payment was 
made towards interest by the debtor, it 
was not a payment of interest “as such” 
within the meaning of s. 20, and therefore 
= period of limitation was nol interrupt- 
e 


the speciál circumstances of this case, to 
decide the general question which was 
decided by the Court below, namely, where 
a creditor appropriates payment by the 
debtor towards interest, the period of limit- 
ation is interrupted or not. In the present 
instance, as already observed, there is no 
mention of interest in the “sarkhat” itself. 
Further, there is no reference to interest 
in the two endorsements which appeared 
upon the hack of the ‘‘sarkhat”. In these 
circumstances the onus lay heavily on the 
plaintiff to prove that interest was payable 
under the “‘sarkhat”. He has himself stated 
in the witness. box that there was an agree- 
ment between the parties that the debtor 
should pay at the rateof Re. 1-4 per cent. 
per mensem; but in view of the fact that 
there is no mention of interest either in 
the “sarkhat or in the endorsement, we 
consider that the plaintiff has not discharg- 
ed the onus which rested upon him, and 
has not proved an agreement to pay in- 
‘terest. In these circumstances, it follows 
that the payments referred to in endorse- 
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ments on the back cf the “sarkhat” must 
he regarded as payments of principal. 
Such payments towards redemption of 
the principal sum under s. 20, Limitation 
Act, interrupt the period of limitation, 
and a fresh period commence from the date 
of payment. In the present case therefore 
since in our judgment the payments of 
Rs, 51 and Rs. 123 must be regarded as 
payments towards the redemption of prin- 
cipal, a new period of limitation began 
to run from January 14, 1932. ‘The 
suit thereforein our judgment was within 
time. 

As we have indicated above, the plaint- 
tiff has failed to prove an. agreement to 
pay interest. He is not therefore entitled 
to interest under the “sarkhat”’. He is only 
entitled to recover from the defendant the 
sum of Rs. 400, less the amounts of Rs. 51 
and Rs. 128; which payments to account 
were made by Nand Kishore before his 
death, that is, he is entitled to the sum 
of Rs. 221 only. | 

We therefore allow this application in 
civil revision and grant decree in favour 
of the plaintiff for a sum of Rs. 221. Oosts 
will be in proportion to success and failure 
here and in the Court below. Interest 
will be payeble by the defendant upon 
this sum at the rate of 6 per cent. per 
annum from the date of the suit till the 
date of realization. The decree shall be 
against the assets of the deceased. 


D. Application allowed. : 





SIND JUDICIAL COMMISSIONER'S ' 
COURT 


First Civil Appeal No. 13 of 1930 

February 1, 1985 i 

FERRERS, J. O. AND Ruposanp, A. J. 0, 

Friru MADHORAM HARDEODAS— 

APPELLANTS 
VETEUS 
Messrs. G. V. RATANCHAND. AND OTHERS 
— RESPONDENTS 

Execution—Sale of property—Decretal amount paid 
to decree-holder—Hyuitable morigagees's suit—Auction 
purchaser not impleaded—Suit, if maintainable— 
Decree-holder, if liable to pay purchase money to 

plaintiff. - 
At a Court auction the purchaser acquires nothing 
more than the right, title and interest of the judg- 
ment-debtor and his purchase is subject to any yalid 
charge which might have been previously created. 
Where after a property is cold in execution of a 
decree and the decree-holder is paid the amount, a 
suit is filed by a person alleging himself to be an 
equitable mortgagee ofthe property but the auction- 
purchaser who is in possession of the property is 


750 
not impleaded, the suit is not maintainable for non- 
joinder of the auction-purchaser. Nor is the decree- 


holder liable to pay anything to the plaintiff in the 
suit, 


Mr. Dingomal Narainsingh, for the Ap- 
Pellants. 

Mr. Hakumatrai M. Eidnani, for the Res- 
pondent No. 1. 


Judgment.—The facts giving rise to 
the present appeal are somewhat as 
follows: The firm of Kewalram Gopal- 
das, defendant No.1 in the present vase, 
were required to give security in certain 
civil proceedings in which the firm of 
Messrs, G. V. Rattanchand, defendant No. 4, 
in the present case were the plaintiffs. 
One of the partners of that firm in addi- 
tion to executing the usual surety bond 
deposited certain title-deeds of his property 
by way of collateral security. As it is 
open toa debtor to create an equitable 
mortgage of his property in Karachi, the 
deposit of the title deeds was treated by 
the Nazir of this Court as a deposit by 
way of an equitable mortgage, and the 
surety bond was not registered. Messrs. 
G.V.Rattanchand, got a decree in their 
own suit which is suit No. 515 of 1918, 
and in execution proceedings they realised 
the amount decreed in their favour by 
asking the Court to attach and sell the 
immovable property belonging ‘to the 
judgment-debtors, In the column “the mode 
in which the Court’s assistance is required,” 
they further mentioned that the title-deeds 
of the property which were sought to be 
attached were already lying with the 
Nazir of the Court. In pursuance of that 
execution application, the property was 
attached and subsequently sold and the 
amount realised by the sale paid to 
Messrs. G, V. Rattanchand & Oo. The 
title deeds which were deposited in Court 
consisted of sale deeds executed in favour 
of two members of the firm of Messrs. 
Kewalram Gopaldas and these documents 
were given to the Nazir in November 1918, 
with a statement that the sanad: of the 
property was not in existence. - 

At the new survey settlement, it ap- 
pears, that afresh sanad was granted by 
Government to the two members of the 
firm of Kewalram-Gopaldas in whose names 
the property had been purchased and that 
sanad is dated June 25, 1919. It is the 
‘case of Messrs. Madhoram-Hardeodas, the 
plaintiff in the present case, that on May 24, 
1920, the holders of the new sanad deposit- 
ed it with them by way of an equitable 


"mortgage ` 
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In the execution proceedings in suit 
No. 515 of 1918 Messrs. Madhoram-Hardeo- 
das did not lodge their claim. The firm 
of Kewalram-Gopaldas, or at any rate 
some of its members, subsequently took 
the protection of the Insolvency Court, and 
thereafter the present suit which is suit 
No. 481 of 1926, was filed by Messrs, 
Madhoram-Hardeodas against the firm of 
Kewalram-Gopaldas as defendants No. 1 
impleading certain trustees of the estates 
of some of the partners of this frm and 
the Official Receiver of this Court in whom 
the estate of some other partners of the 
same firm had devolved as defendanta 
Nos. 2 and3 andimpleading Messrs. G. V. 
Rattanchend as defendants No. 4. They 
claimed relief on their mortgage against 
either their debtors or their trustees or in 
the alternative against Messrs. G. V. Rat- 
tanchand the judgment-creditors, but for 
reasons best known to them, they did not 
implead the auction-purchaser. 

In the Court below they gave up their 
relief against the judgment-debtors, their 
trustees and the Official Receiver, reserving 
to themselves the right of proving their 
claim, if any, before the trustees and the 
Official Receiver, respectively; but they 
proceeded with the suit as against Messrs. 
G. V. Rattanchand inter alia contending 
that the surety bond executed by the 
judgment-debtors in favour of the Court 
was not registered and, therefore, it could 
not create a mortgage in favour either of 
Messrs. G. V. Rattanchand or of the Court. 
The Judge below disallowed this plea on 
the ground that although the surety bond 
was 80 worded that it would have required 
registration if it had been executed in 
favour of a private party, but relying on the 
Privy Council case reported in Raj Raghu- 
bar Singh v. Jai Indra Bahadur Singh (1) 
held that as the document was executed 
in favour of the Court and as the Court 
was not a judicial person, the transaction 
was not a mortgage and could, thereafter 
be enforced. 

In the trial Court the attention of the 
Judge was not inviled to the fact that 
irrespective of the contention whether there 
was or was not a good mortgage the 
judgment-creditors had as a matter of fact 
not pursued their remedy on the mortgage 
and had applied for attachment and sale 
of the property as in an ordinary money 


(1) 55 Ind. Cas, 550: AIR 1919 P O 55; 48 I A 
228; 42 A 158; 22 O O 212; 6 O L J682: S8 MLI 
on AL J 263; 22 Bom, L R521; 18 LW 83. 
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decree, That being s0, there can be no 
doubt that the remedy, if any, of the 
plaintiff-appellants to enforce their alleged 
equitable mortgage was against the auc- 
tion-purchaser and not against the judg- 
ment-creditors. Even assuming that the 
judgment-creditors had proceeded to en- 
force the mortgage in favour of the 
‘Court which is being impugned as invalid 
for want of registration and had in pursu- 
ance of their rights as mortgagees sold 
the right, title and interest of the judg- 
ment-debtors in the property free of their 
own mortgage, the result would have been 
the same. 

At a Court auction the purchaser ac- 
quires nothing more than the right, title 
and interest of the judgment-debtor and 
his purchase is subject to any valid 
charge which might have been previously 
created. The right, if any, of the plaintiffs- 
appellants would, therefore, have been 
against the auction-purchaser and not 
against the judgment-creditors. Ifthe mort- 
gage created in favour of the judgment- 
creditors was a valid and a prior mortgage, 
the auction-purchasers would have been 
able to non-suit the plaintiffs-appellants 
by relying upon the prior mortgage created 
in favour of the Court. If on the other 
hand it was not a valid morlgage, the 
plaintiffs-appellants would have been able 
to bring the property to sale in execu- 
tion of their mortgage decree. 
ever, difficult to see how they can recover 
the purchase money from the judgment- 
creditors and let go the property over 
which they have or claim to havea lien. 
There is no personal obligation on the 
part of the judgment-creditors to pay any 
money to the plaintiffs-appellants, and it 
is difficult to see how plaintiffs-appellanis 
can maintain the present action when they 
have failed to implead the person who 
is now in possession of the mortgaged 
property, namely, the auction-purchaser. 

It appears that in the trial Court an 
attempt was made at a very late stage 
of the proceedings for permission to bring 
the auction-purchaser on the record but 
was disallowed as being late. Thelearned 
Advocate has frankly s ated that he does 
not press his prayer for joinder of the 
auction-purchaser as, in any case, the suit 
against him is statute-barred. That being 
8) the plaintiffs suit fails in limine on 
the ground that it discloses no cause of 
action against defendants No. 4 and their 
appeal, therefore, also fails. The learned 


Advocate has, hoivever, asked to deal with” 


It is, how-. 


the question of the validity of the mort- 
gage created in favour of the Court. He 
has invited our attention to the cases of 
Jayappa Lokappav. Shivangouda Dyaman- 
gouda (2)and Kasturi Lal v. Goverdhan 
Dass (3) where the case of Nagaruru Sam- 
bayya v. Subbayya (4) has been dissented 
from, and it has been held that a surety 
bond by hypothecating property in favour 
of a Court in execution proceedings does 
not require registration. As it is not 
necessary to decide this point in the pre~- 
sent case we do not propose to go into it, 
except to observe that there is a good deal 
to be said infavourof a document executed 
in the moffusil creating a mortgage in 
favour of the Court being registered. It 
is no doubt true that in the presidency 
towns and in commercial towns like 
Karachi where equitable mortgages by 
deposit of a title deeds are permissible it 
isincumbent upon intending mortgagees 
and purchasers to enquire about title deeds 
of the property. In such places title deeds 
are generally available, and if the intend- 
ing mortgagees or purchasers fail to make 
the necessary inquiry they have tothank 
themselves for the consequence but diffe- 
rent considerations apply to alienationg 
in the mofussil, and, therefore, before we 
go into this question ‘and decide which of 
the two sets of rulings referred to at the 
bar should be followed, weshould have a 
proper case before us which should be 
argued by both sides, 

For the reasons given above this appeal 
fails and i is dismissed with costs. < 

IN. Appeal dismissed. 


(2) 107 Ind 188: 710; A IR 1928 Bom. 42:52 B 
72; 30 Bom. L R19; IL T 40 Bom. 6 

(3) 149 Ind. Cas. 300; AI R193 Lah, 133; 15 Lab, 
282; 6R L 665; 36 P L R 386, 

(4) 31 M 330. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 192 of 1933 
November Hi 1934 
BENNgT, J. 

- JALAUN DISTRICT CO- OPERATIVE - 
BANK, ORAI—APPELLANT 
VETsSusS 
OFFICIAL RECEIVER, JHANSI AND 
ANOTHER — RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 28 (4)— 
Scope of—-Property not coming under the section sold 
by some one having a right to sell it—Effect— Proceeds 
of sale, whether vest in Receiver. 

Section 28 (4), Provincial Insolvency Act, refers, 
to property whichthe insolvent acquires by his own 
efforts, such as his wages or salary,or to property 
which "devolves onhim byrule of law, such as by: 
inheritance, The sub-section js not intended tę 
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apply toa case where property which does not come 
under the sectionis sold by some one who hasa 
right to sell it. Amounts realised by such a sale do 
mot becomé the property of the insolvent, nor do they 
vest in the Receiver. aes 
F. O. A.from an -order of the District 
Judge, Jhansi, dated September 2, 1933. 
~ Mr. N.C. Vaish, for the Appellant. 


Judgment.—This is a first appeal from 
order brought by the Jalaun District Co- 
operative Bank at Orai. A person called 
Ram. Dayal was adjudged an insolvent in 
the Court of the District Judge of Jhansi. 
The appellant bank was owed adebt 
by Ram Dayal and the bank obtained 
permission of the Board of Revenue to 
sell an eight pies zemindari share of the 
insolvent in a certain village called 
Paretha in Bundel Khand, The bank did 
not take permission from the Insolvency 
Court. Ram Dayal made an application 
to the Insolvency Court alleging that such 
‘permission was necessary before the bank 
could sell his property. The Court below 
has held that the bank can sell property 
but that as soon as the property is sold, the 
price becomes the property of the insolvent 
“ander s. 28: (4), Provincial Insolvency Act, 
and that this price then vests in the re- 
ceiver, and that the Co-operative Bank has 
no priority over other creditors and that the 
money would be distributed among other 
ereditors. The bank argues in first appeal 
that under s. 28 (5) the Provincial Insolvency 
Act, the properly of the insolvent for the pur- 
poses of that section shall not include any. 
property which is- exempted by any agree- 


ment from liability to attachment- and sale: 


in execution of-a decree. Under -the 
Bundelkhand Land Aliénation Act, the 
zamindari share of Ram‘ Dayal is so ex- 


empted. Clearly therefore this share is not. 


property within the meaning of s. 28 and 
therefore under s. 28 (2) the zemindarit 
share did not pass‘to the Receiver in insol- 
vency and the section does not prevent the 
bank from taking steps in regard to it. Now 
sub-s. (4) states: . ; 

“All property which is -acquired by or devolves on 
the insolvent after the date of an order of adjudica- 
tion and before his discharge, shall forthwith vesi in 
the Court or Receiver and the provisions of sub-s. (2) 
shall apply in respect thereof," A . 

` Ï do not consider that on the sale of the 
zemindari- property it can -be - correcily 
stated that the price is acquired by the 


insolvent or devolves on him. It appears. 
to me that as the bank has a legal right to’ 


sell the zemindari property under the Go- 


‘operative Societies (Act IL of 1912), the sale 


Price of the -property - will go to the bank 


Tn re NARSAPPA NAIK NARAPPA (BOM) 


root 


15810 


and cannot be considered as being acquired 
by or devolving on the insolvent. I under- 
stand s. 28, sub-3. (4), Provincial Insolven- 
cy Act, to refer to property which the_- 
insolvent acquires by his own efforts, such 
as his wages or salary, or to property which 
devolves on him by rule -of law, such as by 
inheritance. I do not think that the sub- 
section is intended to apply to acase like 
the present where property which does not 
éome under the-section is sold by some one 
who has a right to sell it. Ifthe argument 
of the lower Court were correct then the 
same argument might be applied to the 
case of a secured creditor who sells the 
property of the insolvent ona mortgage and 
it might be said that as soon as the 
property was converted into cash by an 
auction sale then the cash ought to go to 
the Receiver. For these reasons I consider 
that the order of the lower Court is incor- 
tecl in directing that as soon as the pro- 
perty is sold its price becomes the property 
of the insolvent and that it will vest in the 
Receiver and that the money will have to 
be deposited in the Insolvency Court for 
distribution to the other creditors. 

I allow this appeal with costs in “both 
Courts. The appellant Co-vperatiye Bank 
will be permitted to retain tbe proceeds of 
the sale to the extent of this debt and it 
need only deposit with the Receiver any 
excess of the sale proceeds over the amount 
due -to the Co-operative Bank including 
costs, : Sent 

N. Appeal allowed: 





“BOMBAY HIGH COURT. 
Criminal Revision RE lian No. 349 of 
1934 


November 13, 1934 

Beaumont, C. J. and N. J. Wanpta; J. 

In re NARSAPPA NAIK NARAPPA 
eS NAIK : 

Criminal Procedure Code (Act V of 1898), s. 476—~ 
Decree sent to Collector for execution under s, 68, 
Civil Procedure Code (Act V of 1908)—Mamlatdar 
holding sale — Judgment-debtor producing receipt of 
adjustment of decree and asking for adjournment—- 
Receipt suspected to be forged—Held, that mamlatdar 
cannot make complaint under s 476, Criminal .Pro-. 
cedure Code.” ‘ i , . 

` When in course of execution proceedings pending- 
before a mamlaidar, of'a decree sent to the Collector 
for execution under s 68, Civil Procedure Oode, the 
judgment-debtor produced a receipt on the date fixed 
for sale and applied for postponement, but the receipt 
was suspected to bea forged one ; 

Held, that the Mamlatdar was acting merely as an 
agent for executing the decree of the Court ofthe: 
Subordinate Judge and was not. exercising the 
functions of the Court under O. XXI, r. 2, Civil 
z oe ee we 7. a aau gerne . t` v Ne 
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Procedure Code which could not be delegated to 
the Oollector or his subordinates. Therefore the 
offence of forging this document was committed in 
or in relation to proceedings in the Court of the 
Subordinate Judge, and not in or in relation to any 
proceedings before the Mamlatdar constituting a 
Court. Consequently, the Mamlatdar was not the 
proper authority to file a complaint under s. 476, 
Criminal Procadure Code. 


Cr. Rev. Appl. from an order of the First 
Class Magistrate, Dharwar. 

Messrs. M. R. Jayakar and Y. V. Dixit, 
for the Applicants. 

Mr. P. B. Shingne, for the Crown. 


Beaumont, C. J.—This is an applica- 
tion in revision in which we are asked to 
quash the complaint filed against the 
applicants for an offence under s. 467, 
Indian Penal Code, and as against appli- 
cant No, 2, an offence also under s. 471. 
The material facts are that a money decree 
was obtained in the Court of the Second 
Class Subordinate Judge at Haveri, and 
that decree was sent to the Collector for 
execution. The sale in execution was fixed 
for February 6, 1932, and a day or two 
before that petitioner No. 1 applied to the 
Mamlatdar to postpone the sale on the 
ground that the decree had been settled, and 
he produced a receipt for Rs. 1,000 purport- 
ing to have been paid by him to the 
decree-holder in full satisfaction of the 
decree. The Mamlatdar thereupon held an 
inquiry as to the genuineness of this 
receipt, and he came to the conclusion that 
the receipt. was a forgery, and the decree 
had not therefore been adjusted. Sub- 
sequently, in April 1932, an application was 
made to the Subordinate Judge at Haveri 
in relation to this report. I am not clear 
exactly what the. form of the application 
was, but substantially it involved thé 
question whether the receipt was valid or 
not, and the Subordinate Judge came to the 
conclusion that the receipt was valid, but 
his decision was reversed by the District 
Judge on appeal. The present prosecution 
has been launched by. the Mamlatdar, and 
the question is whether the Mamlatdar is 
the proper person to file the complaint 
under s. 476, Criminal Procedure Code 
That section, so far as material, provides 
that when any Civil, Revenue or Criminal 
Court is of opinion that it is expedient inthe 
interests of justice that an inquiry should 
be made into any offence referred to in 
8. 195 (1), cl. (b) or cl. (c), which appers to 
have been committed in orin relation toa 


proceeding in that Court, such Court may ` 


record a finding to that effect and make 
a complaint.~ Now the question is whether 
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the offence of forging this receipt, and for-: 
the purposes of my judgment I must assume, 


that it has been forged, was committed in. 
or in relation to a proceeding in the Court 

of the Mamlatdar who has filed the com- 
plaint. The contention of the pétitioners | 
is that the Mamlatdar was not a Court, 

and that the Court referred to in s. 476 in or- 
in relation to proceedings in which the for- 

gery was committed is the Court of the: 
Subordinate Judge at Haveri. 


The decree was sent to the Collector for . 


execution under the provisions of s. 68, 

Civil Procedure Code, and Sch. III to the- 
Code, Section 68 provides that the Loeal-. 
Government may declare that in any local. 
area the execution of decrees in cases in 

which a Court has ordered any immovable : 
property to be sold shall be transferred to- 
the Collector, and then it is provided in ; 
s. 69 that the provisions in Sch, III, shall- 
apply to all cases in which the execution of- 
a decree has been transferred under the last 


preceding section; s. 70enables the Local 


Government to make rules: for the trans-. 
mission of the decree to the Collector, and: 
for regulating the procedure of the Collector - 
and his subordinates. Section: 71 provides~ 
that in executing a decree transferred’ to, 
the Collector under s. 68 the Collector and - 
his subordinates shall be deemed. to be: 
acting judicially. That section was no: 
doubt incorporated in order to confer upon 
the Collector. and his subordinates. the. 
benefit of the provisions of the Judicial 
Officers’ Protection Act (XVIII of 1850), and : 
the section does not, I think, mean that the, 
Collector and his subordinates, whenever 
acting inthe execution of the decree, must- 
be taken to be acting asa Court independ- 
ent of the Court which passed the decree, 
Rules have been made by Govern- 
ment under s. 70, and no doubt, in some. 
of those rules the Collector has powers of. 
a judicial nature. But we have to consider. 
what were the powers which the Collector; 
through his subordinate, the Mamlatdar,: 
was exercising in relation to which this: 
forged receipt was used. . . 4 
Now when a decree is adjusted by pay-: 
ment, the adjustment has’ to be recorded 
under O. KAI, r. 2. It is the duty of the. 
decree-holder to certify the adjustment to, 
the Court, and the Oourié has to record the. 
same, and if the decree-holder does not. 
take action, then the judgment-debior may . 
approach the Court and get the adjust- 
ment recorded. It seems to me-that it- 


“was clearly the duty of the petitioners,- 


if they were yelying upon this paymegu. 
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and receipt as “adjusting the decree, to 
apply to the Court, that is 
Court of the Subordinate Judge at Haveri, 
which passed the decree, to record an ad- 
justment, and when the receipt was pro- 
duced before the Mamlatdar, I think his 
proper course would have been to say. 
“This matter must be inquired into by 
the Subordinate Judge and not by me.” 
No doubt he could consider the receipt for 
the purpose of determining whether he 
would adjourn the sale which had been 
fixed for afew days after the receipt was 
produced. But insofar as he was merely 
considering whether -he would adjourn the 
date -of. sale or not, it seems to me im- 


possible to’say that he was acting as a- 


Court of the 
was, in that 


Court- independent of the 
Subordinate . Judge. He 


capacity, acting merely as an agent for. 


executing -the decree of the Court of the 
Subordinate Judge. 


r. 2,;which could not be ‘delegated to the 
Collector or his subordinates. In my opinion, 
therefore, the offence of forging this docu- 


ment was'‘committed in or in relation to. 


proceedings in the Court of the Subordinate 
Judge, and not. in or in. relation to any 
proceedings before the Mamlatdur con- 
stituting a Court. Consequently, I think 
the -view. taken by the learned Sub- 
Divisional Magistrate that the Mamlatdar 
‘was the proper authority to file a com- 
plaint -was wrong, and that this applica- 
tion: must be allowed, and the proceedings 
quashed, :. - 


"N.J. Wadia, J.—I agree, The question - 
raised by. the petitioners’ -application.to the - 


Mamlatdar was really one relating to the 
adjustmént of the decree, and it was for 
the Subordinate : Judge to decide under 
0.: XXI, r. 2, Civil Procedure Code, whe- 
ther the adjustment should be recorded or 
not. It is contended that the Collector and 
the Mamlatdar.to whom the Collector for- 
warded the decree have certain powers of 
the Court conferred on them ‘by s. 70, Civil 
Procedure’ Code, and by the rules framed 
by Government under that section, and 
that the Mamlatdar, therefore, in the 
execution proceedings, was exercising judi- 
cial powers, and if he found that in the 
course of. the proceedings before. him an 
offence referred toin s. 195, Criminal Pro- 


cedure Code, had been committed, he was. 


entitled to take action under s. 476. But 
the rules which have been framed by 
Government under s, 70 do not. give the 
Qollector or his suhordinatés. avy power to 
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He was not exercising . 
the functions of the Court under O. KAL. 
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settle disputes which may arise betwee” 
the judgment-creditor and -the judgment- 
debtor with regard to the adjustment of 
the. decree. The. learned Government 
Pleader admits that the Collector has no 
power to record an ‘adjustment under- 
O. XXI,r.2. He contends, however, that 
it was necessary for the Mamlatdar to 
decide whether the receipt was a genuine 
one or not before he could grant or reject 
the application for putting off the sale. . I 
am unable to accept that contention. All 
that it was necessary for the Mamlatdar 
to do was either to grant the application for 
adjournment, or to refuse it. It was not 
necessary for him, and he had no power, to 
decide whether the receipt was a genuine’ 
one or not, for in deciding that question he 
would, in effect, decide, as he did decide, 
that the adjusment itself was not a proper 
one. In my opinion, therefore, there were 
no proceedings before the Mamlatdar in 


-he course of which an offence referred to 


in s. 195, Criminal Procedure Code, was 

committed. J, therefore, agree with the order. 

passed. i h 
DI. Application allowed. ` 
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ALLAHABAD HIGH COURT l 
Civil Revision Application No. 163 of 1934. 
November 14, 1934 
Bagpat, J. ; 

NAWAL KISHORE—PLAINTIFF— 
. APPLIOANT : A 
, versus hae 
AZIM UDDIN—Derenpant—OppositTs -` 
= PARTY, BAT. 

Civil Procedure Code (Act V of 1508), O. IX, 
O. XVII, rr1, 2,3—Party who has already appeared, 
failing to appear at adjourned hearing—O. IX, if ap- 
plies—O, XVII, r. 1, scope 0f— 0. XVII, r. 3 (after 
additionsby Allahabad High Court)— Whether gives 
option to Court to decide on merits—Plaintiff present 
earlier asked to produce evidence—Pleader applying 
for adjournment—Dismissal of suit, if on merits— 
Remedy of plaintiff. G 

The provisions of O. IX, Civil Procedure Code, 
by themselves do not apply to a case in which 
the plaintiff or defendant has already appeared, but 
has failed to appear at an adjourned hearing of the 
case. Forsucha case the procedure is laid down 
in O. XVII which deals with adjournments, Hnatulla 
Basunia v. Jiban Mohan Roy (|) relied on. 

Order XVII, r. 1 applies both to adjournments made 
at the instance of a party and to adjournments by the 
Court of its own motion. Order XVII, r.3 with its 
additions made by the Allahabad High Court, gives 
an option to the Court to decide the suit on the 
merits eas Hie ana ema 

Where-time was granted to the plaintiff to pro- 
duce his evidence on a certain date but he was re- 
presented by a Pleader who applied for adjournmentg 
and the Small Cause Court dismissed the suit: ~ 

‘Held, that the’suit was not’ dismissed for dofaul, 


as ” 
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but on merits and the remedy of the plaintiff was to 
apply tothe High Court for revision and not to the 
Court below for restoration. ` 7 


C. Rev. App. against an order of the Small 
Oause Court Judge, Khurjan, dated Octo- 
ber 10, 1933. 

Mr. G. S. Pathak, for the Applicant. 

Mr. M. A. Aziz, for the Opposite Party. 


Order.—The plaintiff brought a suit on 
the basis of a bond in the Court of the 
Judge, Small Causes, at Khurja on July 
4, 1933. The Court fixed August 25, 1933, 
for the hearing of the case. The parties 
appeared on that date; the defendant filed his 
written statement and the Court was of 
the opinion that on the pleas taken by 
the defendant, the case needed a close 
inquiry and, therefore, the case was ad- 
journed for September 13, 1933. It ap- 
pears that on September 4 or 5, 1933, the 
plaintiff applied that the date might be 
changed and the Court on September 5, 
1933, ordered that the case should come 
up for hearing on October 9, 1933. lt is 
clear that the date of hearing was changed 
from September 13, to October 9, 1933, at 
the instance of the plaintiff and time 
was granted-to him to produce his evi- 
dence on the altered date. The Court 
could not put the case on October 9, 1933, 
on account of contested cases and it ad- 
journed the case for the succeeding date. 
On that date the plaintiff was not present, 
but his Counsel applied for adjournment 
on the ground of the plaintiff's illness and 
on the additional ground that one of the 
witnesses for the plaintiff had to attend 
the 13th day ceremony of a relation fixed 
for October 10, and, therefore, could 
not be present. The Court did not see 
its way to adjourn the case and observed 
as follows: 

“Yesterday when the case was postponed for to- 
day, it was not said that the plaintiff was ill. It 
was said for a witness that he was to attend some 
ceremony and I undertook to release him to-day at 
10-30 .a. ut, after recording his evidence. As such 


the case called up in the morning at 10-15 A m, 
but for sometime the plaintiff did not turn up with 


his vakil........ I do not believe in such 
tactics and regard the application as false, It is 
rejected.” 


The Court then took up the case and 
after recording the statement of plaintiff's 
Counsel which was to the effect that he 
had no instructions in the case beyood 
moving the application for adjournment, 
dismissed the plaintiff's suit allowing full 
costs to the defendant. The two pleas 
taken by the defendant were that the bond 
was not a genuine. bond and that the 


apply for restoration. 
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entire proceedings on behalf of the plaintiff 
from the filing of the plaint were taken 
by one Phool Chand and not by the nominal 
plaintiff. The Court took down the signa- 
ture of Phool Chand on a paper and then, 
as I said before, the Court proceeded to 
write judgment in the case dismissing the 
plaintiff's suit. In revision it is contended 
before me that: ` 

“the suit should not have been dismissed and that 
there were sufficient grounds for the appellant's non- 
appearance on October 10, 1933.” ee, 

Before I proceed to discuss the two pleas 
taken by the ‘defendant, it ig necessary to 
find out the circumstances under which 
the plaintiff's suit was dismissed, and to 
decide whether it was dismissed on the 
merits or in default. It is contended by 
learned Counsel for the applicant that the 
suit was dismissed on the merits, whereas 
learned Counsel for the defendant says 
that the suit was dismissed in default and 
the proper remedy for the plaintiff was to 
The plaintiff was 
present on August 25, 1933, the date fixed 
for the first final. hearing in the ‘case and 
the provisions of O. IX, by- themselves 
would not apply; those provisions by tham- 
selves do not apply toa case in which the 
plaintiff or defendant has already appeared, 
but has failed to appear at an adjournel 
hearing of the case. For such a case the 


procedure is laid downin O. XVII which . 


deals with -adjournments. This was the 


view taken by the Oaleutta High Court in . 


Enatulla Basunia v. Jiban Mohan Roy (1), 
and. I am 
I have now got to see whether any rule 
of O. XVIL applies. to the facts of the 
present case. Order XVII, r. 
that the Court: may grant -time to the 


parties or to any of them, if sufficient - 


cause is shown and it also provides thati 
the Coutt may from time to time adjourn 
the hearing. on the suit. It follows from 
this that O. XVII, r. 1, applies both to 
adjournments made at the instance of a 
party and to adjournments by the Court 
of its own motion. In O. XVII, r. 2, certain 
additions have been made by this Oourt. 
The main provision is to the effest that: 

“if on any day to which the hearingof the suit 
is aljourned, the parties or any of them fail to 
appear, the Oourt may proceed to dispose of the 
suit ‘in one of the modes directed in: that behalf by 
O. IX or make such other orderas it thinks fit." 

The explanation added by this -Court, 
is that: 


“No party shall be deemed to have failed to ap- 


H 
O W NTIS; 19 O Ld 535, 


2 


18 


in agreement with this view: . 


1 provides . 


(1) 23 Ind. Oas. 769; A IR 1914 Oal, 330; 41.0 953; . 


a 
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“pear, if he is either present or is reprecented in 
‘Court by an agent or pleader, though engaged only 
‘for the purpose of making an application.” 


`~ In the present case, the plaintiff can 
not be deemed to have failed to appear 
because he was represented in Court by 
a pleader, though engaged only for the 
purpose of making the application for the 
adjournment of the case. The dismissal 
cannot, therefore, be said to be under 
O. XVII, r. 2. The question is if O. XVII, 
r. 3,. applies, That rule with its additions 
made by this Court says that: 

“Where any, party to a suit to whom time has 
been granted fails, without reasonable excuse, to 
producé his evidenced .,.... the Court may, whe- 


ther such party is present or not, proceed to decide 
the suit on the merits,” 


_ This rule gives an option to the Court 
to decide the suit on the merits. In the 
present case time was undoubtedly granted 
to the plaintiff to produce his evidence on 
Oetober 19, 1983, and ‘it is reasonable to, 
say that the adjourned date of October 10, 
1933, should also be considered as the date 
for which time was granted to the plaintiff 
to produce his evidence. The plaintiff 
failed to produce his evidence and the 
Court was entitled to decide the suit on 
the merits. No evidence having been pro- 
duced by the plaintiff, the Court had no 
option - but to dismiss the suit, if it wanted 
to decide it on the merits. In this rule 
there is no provision that a suit can be 
decided cn the merits only if the evidence 
or a substantial portion of the evidence 
of the party failing to appear has been 
recorded such as there is by virtue of 
the addition, made by this Court in r. 2. 
One indication of the fact that the suit 
- was not dismissed in default appears from 
the fact that the Court does not say in so 
many words that it was dismissed in 
default and this is usual in the majority of 
cases when a Court dismisses a suit in 
default; another indication is in the faet 
that full costs were allowed to the defen- 
dant, though as a matter of practice, ordi- 
marily; where a suit is dismissed in 
default, only half costs are allowed io the 
apposite party. A third indication might 
bè found in the fact that the Court says 
that’ a very serious allegation was con- 
tained in the defendant's application 
{18-0}, dated October 10, 1933. If the 
dismissal of the suit be not deemed to 
be on the merits; it is difficult to refer 
it to any other provision in the Civil Pro- 
cedure Code. --The view that I have taken 
is in accordance with the view taken-by 
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this Court in Man Mohan Das Vv. Krishna 
Kant (2). 4 
I have, therefore, come to the conclu- 
sion that the plaintiff's suit was dismissed 
by the Small Cause Court Judge on the 
merits and the only remedy available to 
the plaintiff was to apply in revision to 
this Court and not to the Court below for 
restoration. I have now got to see whether 
there are any merits in this revision, ` It 
is clear that although the suit must -be 
deemed to have been dismissed. on ‘the 
merits, yet the evidence on behalf of the 
plaintiff was not tendered in the Court 
below and the reason of ‘such failure was 
the refusal by that Court ‘to’ adjourn the 
hearing cf the case on October 10, 1933. 
As stated before, the plaintiff's Counsel 
urged that the plaintiff was not present 
on account of illness and his witness was 
not present on account of urgent business. 
Although the applicaticn was not supported 
by an affidavit, yet an indication of the 


‘fact’ that the witness would not be able 


to attend on the next day was given to 
the Court on October. 9, 1933, and the 
Court might well have seen its way to 
adjourn the case. I am all the more 
inclined to take this view on the question 
of adjournment because of the serious al- 
legations that were made by the defendant. 
If they are correct, then the plaintiff has 
been guilty not only of producing a false 
document, but the entire proceedings in 
this case from’ start to finish have been 
taken not by the nominal plaintiff, but 
by somebody else, namely, Phool Chand. 
I think these allegations‘ought to be en- 
quired into by the Court below.. The 
result is that I allow this application, set 
aside the decree af the Court below and 
send back the case to the Small Cause 
Court Judge with directicns to re-admit 


‘the suit to its original number and dis- 


pese it according to law after giving an 
opportunity to the parties to produce their 
evidence. 
Application allowed, 
N. Case remanded. 
(2) daa Ind. Cas. 141; A 1R 1933 All, 4); Q938) A L 
d 4; Ind, Rul. (1933) All. 3&4. 
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‘ MADRAS HIGH COURT: `. 

Civil Appeals Nos. 186 of 1923 and 1036, 76 
z and 77 of 1926 
May 7, 1934 
Ramesam AND Jacgeon, JJ. 
SYED MAHOMED GHOUSE—DzrFenpant 
4 — APPELLANT | 
versus | 
SAYABIRAN SARIB AND oTHERS— 
PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS 

Muhammadan Law— Durga— Appointment of 
manager — Rival claimants — Preferential claims— 
Appointment of females—'Batnam bad batnam' and 
‘naslan bad naslan’, meanings of—Words & phrases. 

In considering the claimsof the various claimants 
to the office of manager of: a durga the wishes of 
the founders may be considered -by the Court. 
Subject to this no person has any absolute right to 
be appointed and the Court has got to make the ap- 
pointment inthe best interests of the institution. 
Shohoo Banooy. Aga Mahomed Jaffar (1), Atiman- 
neessa Bibi v. Abdul Sobhan (2) and Patma Bi v. Haji 
Musa Sahib (3), referred to, ~~ 

In the case of documents relating to private pro- 
perty the words ‘batnam bad batnam’ have become 
wordsof limitation and as such, they indicate 
absolute estate and in the case of absolute estate, 
agnate heirs being residuaries exclude cognates 
under the Muhammadan Law. But where these words 
occur in documents laying down the line of devolu- 
tion for a religious office such as the managership of a 
wakf the abcovesaid consequence does not necessarily 
follow. There the words generation after generation 
must be taken literally and thereis no reason why 
descendants claiming through females should be 
excluded. Abdul Gani Kasim v. Husain Rahimat- 
ullah (4), Shah Ahmad Husain vw. Shah Mohideen 
Ahmad Gand Karim-ud-Din v, Alam Khan (6) 
distinguished, 

The words ‘naslan bad naslan' clearly indicate 

all descendants, Ali Mujtaba Khan v. Abdul Hamid 
Khan (1), referred to. - 
, If the office in question is practically the office of 
a mufawatlt and no duties like those of the sajjada- 
nishin are attached to it, there is no reason for ex- 
cluding females even though originally the office 
was sajjadanishin. But ifa competent male is avail- 
able it isnot desirable to appointa femalə as 
manager, , 

Appeals against the decree of the Court 
of the Subordinate Judge, of. Mayavaram in 
O. S. No. 10 of 1909 (O. S. No. 15 of 1908, 
District Court, South Arcot, dated March 27, 
1923). 

Messrs. T. R. Venkataramasastri, K, S. 
Desikan and B. V. Viswanatha Ayyar, for 
the Appellant. 

Messrs. Patanjali Sastri, K. Narasimha 
Ayyangar, S. Venkataraman, K. V. Krishna- 
swami Iyer, K.S. Sankara Iyer, A. Raghu- 
natha kao, A. Visvanatha Iyer and B. 
Pocker, for the Respondents. 


Judgment.—These four appeals all arise 
out of the same suit: It related tothe right 
of frusteeship of the Durgas of Killai and 
Nawabpet in Chidambaram Talug and was 
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originally filed by the 16th defendant (who 
is now dead) claiming to have ‘been nomi« 
nated by the last-holder Mohideen Shah 
who died in 1905. That case was ‘found 
against by the Subordinate Judge who 
thérefore, dismissed the suit. “There was 
an appeal to the High Court A.S. No. 168 
of 1910. That appeal was disposed of by 
Sankaran Nairand Spencer, JJ. in 1914. 
They agreed with the finding ‘of the lower 
Court that the plaintiff was not nominated 
by the last holder but held that the suit 
need not be dismissed, and that fresh 
appointment can be: made by the Civil 
Court and they reversed the decree and 
sent the case back with a direction, that 
all other interested parties should be. made 
-parties to the suit. After the case went 
back, the original plaintiff compromised the 
matter and did not prosecute the suit any 
further. Four other persons then’ becamé 
plaintiffs: of these the lst ‘plaintiff was 
ultimately appointed as manager ‘of .the 
Killai Durga and the 2nd pleintiff was 
appointed for the Durga Nawabpet by thé 
Subordinate Judge. Against his dacree, 
the above mentioned appeals have been 
preferred. During the pendency of these 
appeals the Ist plaintiff died. :-So that so 
far as the Durga of Killai is concerned, the - 
question now before this Court is not whe- 
ther the order of the lower Court should “be 
confirmed or should be varied but whether 
fresh appointment should be made by this 
Court. This Court, therefore, is now in the 
position of an Original Court trying the suit 
forthe first time. fe te ka 
The various claimants who are now put- 
ting forward their various claims before, 
us are: (1) the 2nd plaintiff who in 
addition to his being manager of the Durga 
of Nawabpet also claims to be appointed 
to the Durga of Killai. He also says, that, 
if it is considered undesirable that the same 
man should be manager of two Durgas, he 
would preferto be appointed as managér 
of Kiai Durga which is bigger than thé 
other Durga at Nawabpet, and he is now 
willing to give up the benefit of the order — 
of the lower Court. eS: . 
(2) 4th plaintiff who is the sister's Bon of 
the last holder Mobideen Shah. His mother 
is the 4th defendant in the case. f 
(3) 12th defendant. He is the son of an- 
other sister, 5th. defendant (deceased), of 
the last holder, a younger brother of ths 
ist plaintiff who died during the pendency 
of the appeals. fa 
(4) the 6th defendant who belongs toa 
branch collateral tothe last holder and ig. 
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-a brother of the 16th defendant who origin- 
ally filed the suit. 

These four are all the males now putting 
forward claims for the office. The original 
3rd plaintiff who appeared by Vakil in this 
Court does not now appear before us either 
by an Advocate or in person and does not 
urge his claim. Then there are certain 
females also asserting their claims. These 

_-are (1) the 4th defendant. As already men- 
tioned she is the sister of the last holder and 
mother of the 4th plaintiff. (2) 8th and 
9th defendants. These are sisters of the 
12th defendant. They are put together 
merely because they appear by the same 
‘Advocate and put forward the same argu- 

- ments. They even claim the office jointly. 
(3) 2nd defendant. She is the widow of 
the last holder but through her father she 
belongs to the same branch as that of the 
6th defendant being his sister. 

In considering the claims of these various 
claimants it is said in some of the decisions 
and text books that the wishes of the 
founders may be considered by the Court. 
But subject to this no party has any abso- 
lute’ right to be appointed to the office. 
The Court has got to make the appointment 
in the best interests of the institution. 
This is practically conceded by all the 
parties, vide Shohoo Banoo v. Aga Maho- 

‘med Jaffar (1), Atimanneessa Bibi v. Abdul 
Sobhan (2) and Patma Bi v. Haji Musa 
Sahib (3). Now the Killai Durga came 
into existence as the tomb of the ancestor 
Rahimtullah who was a Saintly person and 

_ Was apparently managing a mosque. His 
son Edulla got gifts of lands in addition 
to the gifts given to his father. But itis not 
very clear that during his lifetime these 
lands were dedicated to any of the institu- 

_tions in particular. All that we can say 
is thatat that time the then rulers made 
the grants to the father and son on the 
ground that they were holy persons and they 

“were likely to spend them for the benefit 
of certai institutions in their hands. The 
judgment relied mpon by Mr. Sitarama Rao, 
which is Ex. XXIII, does not carry us 
beyond this. Edulla’s con Ghulam Mohi- 
deen was the first pérson who attempted to 
meke permanent arrangements for the 
conduct of these institutions and also 
incidentally for the maintenance of his 
descendante. He first executed a will 


* (1) 34 O 118. 
, (9 32 Ind. Oas,21; 43 O 487; 200 W N 113; 280 
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Ex, Din 1826 and because his eldest son 
predeceased him he afterwards altered the 
arrangement and executed another docu- 
ment Ex. M. in 1839. These documents 
are practically the same. They sbow a 
desire that the three durgas then in the 
family should be managed by the descen- 
danis of his three sone. The eldest son's 
branch was to take Killai, the 2nd son’s 
branch was to take Nawabpet and the 
3rd son's branch was to take the other 
durga which is not now in dispute. The 
2nd son's branch now became extinct and 
‘by certain transfers through a foster son 
of the 2nd son, Nawabpet Durga also came 
into the hands of the eldest son's grand- 
son namely Moideen who was the last 
holder. In Ex, D the words used were 
‘batnam bad. batnam’. In Ex. M. these 
words and also the words ‘naslan bad 
naslan’ were used. The primary meaning 
of the words ‘batnam bad batnam’ seems 
to be. generation after generation. See 
Wilson’s Glossary and Durga Prasad's 
Arabic Dictionary. It is contended’ by 
Mr. Rangachari and also by the Avocate 
for the 6th defendant that these words 
exclude the cognate descendants. It seems 
to besoin the case of private grants. In 
the case of documents relating to private 
property, the words have now become words 
of limitation and as such they indicate 
absolute estate and in the case of absolute 
estate agnate ‘heirs being residuaries 
exclude cognates under the Muhammadan 
Law. But where these words occur in 
documents laying down the line of devolu- 
tion for a religious office, such as the 
managership of a wakf, the above said 
consequence does nob necessarily follow. 
There the words generation after genera- 
tion must be taken literally and we do not 
see any reason why at least in the case of . 
descendants of a person claiming through 
females they should be excluded. It has 
been contended relying on Abdul Gani 
Kasim v. Husain Rahimatullah (4) and 
Shah Ahmad Husain v. Shah Mohideen 
Ahmad (5), that descendants through 
females should not be regarded as mem- 
bers of the family and must be regarded 
as strangers. The word ‘family’ itself is 
ambiguous. In this decision it is used in 
the sense of agnate heirs. In a larger 
sense a man's descendants through females 
are equally members of his family and 
certainly under Muhammadan Law are 
heirs though they are remote heirs, and 


(4)10B HOR I. 
(5) 16 W R193, - 
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they can come in by the use of the appro- 
priate worde, for example, by the use of the 
word ‘Ahfad' as in Karim-ud-Din v. Alam 
Khan (6). The passages relied on in the 
various text books no more than summarise 
the effect of these decisions and do not help 
us further. The word ‘naslan’ certainly 
includes all descendants:—vide Tyabji's 
Muhammadan Law, s. 508; and ‘naslan bad 
naslan, indicates all descendants. That 
is how it was translated in Ali Mujtaba 
Khan v. Abdul Hamid Khan (7). On the 
whole, therefore, we come to. the conclusion 
that the words ‘batnam bad batnam’ in 
Ex. D and the words ‘naslan bad naslan’ 
in Ex. M are not intended to exclude the 
descendants through females. Baillie’s 
Muhammadan Law, p. 579 does not indicate 
_a-contrary view. We have, therefore, to 
consider the relative merits of all the claim- 
ants including the deséendants through 
females.. The appellant in Appeal No. 186 
argues before us that females should be 
entirely excluded on the ground that 
originally the office was Sajjadanishin. 
But he also concedes that, at present it is 
practically the office of mutawalli and no 
duties like those of the Sajjadanishin are 
being performed by any body. That being 
so, we do not think that females should be 
necessarily excluded. At the same time 
we remember that if ordinarily if a com- 
petent male is available it may not. be 
desirable to appoint a female as manager 
especially in the case of Muhammadans on 
account of their habits of seclusion 
even though they can perform the 
duties of manager through a deputy. Not 
until, therefore, we find the four male 
claimants namely the 2nd and 4th plaintiffs 
and the 6th and 12th defendants to be 
incompetent for being appointed as mana- 
gers should we begin to consider the claims 
of the female claimants. If they are in- 
competent certainly a female should be 
appointed. 

(The result of the judgment discussing 
the relative qualifications of the four male 
claimants ete., is not necessary for the pur- 


pose of this report and, therefore, omitted).. 


A. 


“(6) 10 B 119. i 
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OUDH CHIEF COURT :. . 
Execution cf Decree Appeal No. 45 of 1930 
May 1,1935 -> a. 
; ; SRIVASTAVA, J. ES EN 
RADHA KRISHNA—DEOCREB-HOLDER— |, 
APPELLANT 
‘ versus ` 
MAIKU-—JUDGMENT. DEBTOR— 
. RESPONDENT oe 
Civil Procedure Code (Act V of 1908), s. 60, el. (e)——- 
Agriculturist usufructurily mortgaging | his house 
but staying in half of it as tenant—His possession, 
whether possession within s. 60,, cl. (c)—House, if can 
be attached and sold in execution of decree against 
such tenant. h , 
Whena house has been usufructuarily mortgaged, 
it must be deemed that the possession is with the 
mortgagee, even if the mortgagor stays asa tenant, 
in half of the house. The tenant cannot be deemed 
to be in its occupation a3 owner, within the 
meaning of s. 60, cl. (c), Civil Procedure Oode, and 
consequently, the house can be attached and -sold 
in execution ofa decree against such tenant, even 
if he is an agriculturist, ae 
Ex. D, Ap. against an order of the District 


Judge of Sitapur, dated February 23, 1934; 
Mr. R. N. Shukla, for the Appellant. 
Mr, K. M. Tandon, for the Respondent. 


Judgment.—This is an execution ` of 
decree appeal by the decree-holder. The 
appellant attached a ‘house belonging to 
the judgment-debtor situate in the 
Municipal limits’ of the town of Lakhim- 
pur in execution of his simple money 
decree and put it to sale. No objection was 
raised to the attachment or sale and the 
house was sold.. Subsequently, - on -an 
objection by the decree-holder that the 
house had been sold for an insufficient 
price the sale was set aside. When the 
decree-holder tried to put the house again 
to salé an objection was raised on behalf 
of the judgment-debtor that the house was. 
not liable to attachment and sale because. 
of the provisions of s. 60 (c) of the Code 
of GOivil Procedure. .The learned District 
Judge has found, that the judgment-debtor" 
He has further found. 
that the house has been mortgaged with - 
possession by the judgment-debtor and, 
that he is occupying only half of it oa, 
rent from the usufructuary mortgagee.. 
But he was of opinion that s. 60 (c) of 
the Code of Civil Procedure applied to 
the case and has, therefore, ordered. the’ 
house to be released from attachment.. 

In my opinion this appeal ought. to 
succeed. Section 60, cl. (c) exempts from 
attachment houses belonging to. an. 
agriculturist and. occupied by him. We. 
may take it that the house in question’ 
belongs to ah agriculturist, but the que = 
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„tion is, can: it be said that the house is 
‘occupied by him within the meaning of 
this clause? When the house has been 
usufructuarily: mortgaged it must be 
déemed that the possession is with the 
mortgagee. The fact of the judgment-debtor 
having taken half of the house on rent from 
the mortgagee and residing in that half 
as a tenant cannot in my opinion cone 
stitute such occupation as is contemplat- 
ed by this clause. I think that the 
clause -was intended to protect agriculturist 
who are the owners of the houses and in 
occupation thereof as such owners. The 
occupation of half the house 
judgment-debtor in the present case cannot 
be regarded as an occupation of the 
house by the judgment-debtor as owner. 
Clearly his occupation is merely as a 
tenant and such occupation does not appear 
to be protected by this clause. 

The result, therefore, is that I allow 
the appeal with costs, set aside the decree 
of the lower Court and direct that the 
property should continue under attachment 
and be put to sale, 

D. Appzal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 991 of 1930 
November 19, 1934 

BROOMFIELD, J. 
DHONDU EKOBA WANIanp OTHERS 
—DEFENDANTS—APPELLANTS 


VETSUS 
DAMODAR SHRIDHAR DESHPANDE 

AND OTHERS—PLAINTIFFS—RESPONDENTS 

Bombay Land Revenue Code (Vf 1879), s. 83— 
Absence of miraspatras or documents creating per- 
manent tenancy—Burden of proof that tenancy is 
ancient is on tenant—Mere long duration, if sufficient 
— Proof of antiquity—Evidence of commencement not 
forthcoming— Agreement or usage to limit duration— 
Necessity of proof— Presumption under s. 83— 
When can be drawn—Watan lands—Operation of 
s. 83, tf barred—Short interruption of tenancy, if in- 
consistent with permanent tenancy. 

Where there are no miraspatras or other documents 
creating & permanent tenancy and reliance is placed 
on s. 83, Bombay Land Revenue Code, itis for the 
tenantsin the first place to lay the foundation for 
the application of the section by showing that their 
tenancy-is ancient. No definite rulecan be laid 
down as to the duration required to raise a pre- 
sumption of permanency. The period of 40 years 
or even lessin some cases has been held sufficient, 
On theother hand mere long duration is not enough 
to prove permanency. It must appear that by 
reagon of antiquity the origin of the tenancy is 
obscure. Ifthe landlord can show that the tenancy 
commenced ina particular year or wishin reasonably 
definite limits of time, s, &3 will not come into 
operation, If antiquity is proved and no satisfactory. 
evidence of commencement is forthcoming, the land- 
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lord must then produce evidence of agreement or 
usage to limit duration. Leasesfor a year or fora 
fixed time will usually suffice for this purpose, but 
notalways. Maneklal Vamanrao v. Bai Ainba (1), 
Narayan v. Raghavendracharya (2), Chikko Bhagwant 
v. Shidnath (3), Narayan v. Pandurang (4), Vijbhu- 
khundas v. Ishvardas (5) and Raghunath v, Lakshman 
(6), referred to. [p. 760, col. 2; p. 761, col. 1.] 

When there isno satisfactory evidence as to the 
time when a tenancy has commenced then the tenants 
are entitled to rely onthe presumption under sg, 83, 
Bombay Land Revenue Code. The fact that the 
lands are watan landsdoes_ not bar the operation 
of s 83. Madhavarao Waman v. Raghunath 
Venkatesh (7), Vishnu Ramchandra v. Tukaram 
Ganu (8), Govind Vithu Maliv. Vithal Laxman 
Deshpande (9)and Ramchandra v. Adiveppa (10), 
referred to. [p. 762, col.1] 

A short interruption of the tenancy is not neces- 
sarily inconsistent with permanent tenancy. Maruti 
v. Banubai (11), referrad to. [p. 763, col. 1.} 

S.O. A. from the decision of the Dis- 
trict Judge, Jalgaon, in Appeal No. 345 of 
1928. 

Mr. D. R. Manerikar, for the Appellants. 

Messrs. M. R. Jayakar and G. B. Chitale; 
for the Respondents. 

Judgment.—These are Second Appeals 
arising from suits brought by the res- 
pondents, who are jahagidars and watandars 
of the village Gondgaon in East Khandesh, 
to evict the tenants from certain lands 
in the village. The earlier suit No. 469 
of 1927, relates to suits Nos. 17 ‘and 52- 
and is the subject of Second Appeal 
No. 991 of 1930. The other suit No. 648 of 
1927 relates to suit No, 49 and is the 
subject of Second Appeal No. 989 of 1930.. 
The tenants denied plaintifis’ right to 
recover possession of the landson two 
grounds. (1) that plaintiffs are merely 
grantees of the assessment and hot owners 
of the soil, (2) that the tenancy is a per- 
manent one. In the first suit the trial 
Court found on both points in favour of 
the defendants. In the second, the finding 
on both was in favour of the plaintiffs. 
On appeal the District Judge held in 
both cases that the plaintiffs are owners 
of the soil and that the alleged perma- 
nent tenancy is not proved. Hence both 
suits. have been decreed. In these Second 
Appeals the first issuehas not been argued, 
It is conceded that the plaintiffs are 
owners of the soil. Thus the only issue 
is whether the appellants are permanent 
tenants. . 

It will be convenient to state at the 
outset what I take to be the law as to 
burden of proofin such cases, that is to 
say, where there are no miraspatras or 
other documents creating a permanent 
tenancy and reliance is placed on s. 83, 
Bombay Land Revenue Code, it is forthe 
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tenants in the first place to lay the founda- 
tion for the application of the section by 
showing that their tenancy is’ ancient 
Maneklal Vamanrao v. Bai Ainba (1). No 
definite rule can be laid down as to the 
duration required to raise a presumption 
of permanency: Narayan v. Raghavendra- 
charya (2). The period of 40 years or 
even less in some cases has been held 
sufficient. On the other hand mere long 
duration is not enough to prove perma- 
nency. If must appear that by reason of 
antiquity the origin of -the tenancy is 
obscure. If the landlord can show that 
the tenancy commenced in a particular 
year or within reasonably definite limits 
of time, s. 83 will not come into opera- 
tion : Chikko Bhagwant v. Shidnath (3) and 
Narayan v. Pandurang (4). If antiquity is 
proved and no satisfactory evidence of 
commencement is forthcoming, the land- 
lord must then produce evidence of agree- 
ment or usage to limit duration. Leases 
for a year or fora fixed time will usually 
suffice for this purpose, but not always: 
see Vijbhukkandas v. Ishvardas (5) and 
Raghunath v. Lakshman (6). 

We may now look at the findings of 
fact. In the case of each of the three 
fields rent-notes were executed by the pre- 
decessors of the appellants in 1878. The 
rent-notes are for suit No. 17, Ex. 43, for 
suit No. 52, Ex. 44, and for suit No. 44, 
Ex. 69. That would make the tenancy 
sufficiently ancient and would attract the 
operation of s. 83 unless the commence- 
ment of the tenancy can be traced to that 
year or to that time approximately. As 
regards suit No. 17 the District Judge 
says that there is nothing inthe evidence 
to suggest that Ekoba, who executed ihe 
rent-note, Ex. 43, and his ancestors were 
in possession prior to 1&78. That is hardly 
a finding of fact but a statement of the 
evidence in the case, and as a statement 
of the evidence it does not appear to me 
to ke correct. It has been shown that 
from 1873 to 1884 the village of Gondgaon 
was under attachment by Government on 
account of the failure of the jahagirdars 
to pay their dues, During this ‚period the 


(1) 59 Ind. Cas. 751; A I R 1921 Bom, 224; 45 B 
350; 22 Bom. L R 1394. 
(2)2 Bom L R 281. 


(3) 66 Ind, Cas. 315; A I R 1922 Bom, 25; 46 B 687; 
24 Bom. LR 226. 


(4) 76 Ind, Oas.71; A IR 1922 Bom. 402; 47 B 4; 
24 Bom. LR 831 
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L R 431. 
(6) 2 Bom, L R 93. 
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assessment was recovered from the persons 
in actual occupation and a list of the oc- 
cupants was prepared by the officers of 
Government. From these lists (Exs. 46 and 
47 arethose relating to suits Nos.17 and 
52) we find that the ancestors of the ap- 
pellants were in occupation of and were 
shown as khatedars of the lands in suit, It 
is true that the dateof Exs. 46 and 47 
is 1880 and they are, therefore, subsequent 
to the leases of 1878 on which the plaint- 
iffs rely. On the other hand it seems un- 
likely that these persons would be shown 
as khatedars of the land and not mere 
tenants of the jahagirdars unless they had 
been in occupation for some time prior to 
the preparation of these statements. In 
this connection it is to be noted that docu- 
ments older than those which have been 
produced ought apparently to have been 
available. The trial Judge in suit No. 469 
of 1927 has pointed out in his judgment 
that the plaintiffs produced a shetwar pat- 
rak of the year 1870 relating to the main 
survey number of which the survey num- 
bers in suit are sub-divisions. It was ad- 
mitted that separate shetwar patraks for 
those suk-divisions had been made but 
these were not produced. The defendants 
have alleged that the plaintiffs, who besides 
being jahagirdars were also mahalkaris 
and village officers, have purposely des- 
troyed documents relating to the land. 
These allegations seem to derive some 
support from the Collector's order, Ex. 67, 
made in 1909 when he ordered the names 
of the tenants to be entered as before, 
the jahagirdars having entered their own 
names after the attachment was over. Both 
the lower Courts appearto accept the al- 
legation of destruction of evidence ag at 
least a possibility. I think an inference 
is justifiable that if all the records were’ 
forthcoming, as they ought to be forthcom- 
ing, the defendants’ ancestors would be 
shown to have been in occupation even 
prior to 1878. 

In any event the defendants’ case cer- 
tainly is that their tenancy began long 
prior to that year. It is for the plaintiffs 
to show that it commenced in that year or 
approximately at that time. There is cer- 
tainly no proof of anything of the sort nor 
does it appear that the plaintiffs have 
even alleged it. The learned -Counsel for 
the respondents was unable ‘to point do 
any.statement either in thé pleadings or 
in the evidence of the plaintiffs in which 
it is-asserted that the tenancy of these 
defendants *began for the first time in 1878, 
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On the other hand there are admissions in 
the evidense of these plaintiffs that they 
have no knowledge of the enjoyment of the 
lands prior to the period of attachment in 
1873. 

In the case of suit No. 52 the case is 
stronger in favour of the tenants. The 
rent-note, Ex. 44, itself contains a recital 
that the executant Kautik Govinda, who 
was apparenty the ancestor of defendant 
No. 4, the person now in occupation had 
been a tenant on the land from the time of 
the plaintiffs’ ancestors. Tha learned 
District Judge has himself found that 
there ig no evidence to suggest when the 
tenancy began. He has held on the autho- 
rity of two cases, Madhavarao Waman v. 
Raghunath Venkatesh (7) and Vishnu 
Ramchandrayv. Tukaram Ganu (8), that no 
presumption under s. 83 can arise here, 
because the landsin suit are watan lands 
and a tenant of such lands can never 
acquire title to a permanent tenancy as 
against subsequent holders of the watan, 
The former case, which is a decision of 
the Privy: Council, has been discussed in 
Govind Vithu Mali v. Vithal Laxman 
Deshpande (9), where the Court held that 
even ifthe principle enunciated by their 
Lordships of the Privy Council would 
prevent the operation of s. 83, which 
point was left undecided it could only do 
so inthe caseof a tenancy commencing 
after the date when watan ceased to be 
alienable, that is to say after the year in 
which Bombay Regulation XVI’ of 1827 
came into force. If, as appears to me 
to be the case, there isno satisfactory evi- 
dence as to the time when the tenancy in 
this case commenced, then on the authority 
of Govind Vithu Mali v. Vithal Laxman 
Deshpande (9), the defendants would be 
-entitled to rely on the presumption under 
s. 83. In Ramchandra v. Adiveppa (10), 
this Court considered bcth the Privy 
Council ruling and the decision in Vishnu 
Ramchandra v. Tukaram Ganu (8), and it 
was held that having regard to the fact 
that s. 83, Land Revenue Code did not 
exclude watan lands from its operation and 
to the fact that the onus was on the land- 


(7) 74 Ind. Cas, 362; A IR 1923 P O 205; 50 I A 
955; 47 B 798; 25 Bom. L R 1105; (1933) M WN 
689; 33 M L T 389; 28 O W N 857; 20 L W 248; 47 M 
L J248 (P O. 

(8) 87 Ind. Cas. 779; A I R 1925 Bom. 375; 49 B 526; 
27 Bom. LR 449. 

(9) 181 Ind Cas, 486; A I R 1931 Bom. 191; 33 
Bom. L R 210; Ind. Rul, (1931) Bom. 290. 

(10) 140 Ind. Oas. 557; A I R 1932 Bom. 577; 34 
Bem, L R 113; Ind, Rul, (1933) Bom, 11. 
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lord to show the commencement of the 
tenancy, the Court should presume that 
the tenancy of the defendant there was 
in existence even prior to 1827. It is true, 
as the learned Counsel for the respondents 
pointed out, that in that particular case the 
earlier limit for the commencement of the 
tenancy went back as far as 1700, but the 
later limit was 1850, that is to say, after 
watan lands had become inalienable, and 
the principle laid down will apply to thé 
present case, where also possession presu- 
mitur retro. I hold, therefore, that the 
fact that these lands are watan lands does 
not constitute a legal bar to the operation 
of 8.83, Bombay Land Revenue Code. 

I think that on the facts proved an initial 
presumption does arise in favour of the 
tenants of all these survey numbers and 
it is, therefore, for the plaintiffs to produce 
evidence of agreement or usage to limit 
the duration of the tenancy. The rent- 
notes of the year 1878 arenot for any 
fixed period. They provide moreover for 
the payment of the ‘assessment only plus 
acess of four annas for certain mango 
trees. It is true, as the learned Counsel 
for the respondents points out, that the rent- 
notes, Exs. 43 and 69, contain recitals that 
the lands were given on lease from the 
year 1878 without reference to any previous 
occupation, Exhibits 48 and 69 also 
expressly provide that the tenant would 
vacate on demand and Ex. 44 likewise 
purports to create a tenancy at will: “The 
land istobe given to me on lease as 
long as you please,” These recitals are 
prima facie inconsistent with a permanent 
tenancy. Then there isa later lease, Ex, 
49, dated 1887, purporting to be for a 
fixed period of 33 years at the end of 
which the land was to be vacated, This 
rent-note also provides for payment of 
assesement only, It purports to relate to ` 
both Survey Nos. 17 and 52, and the 
learned Counsel for the respondents has 
laid great stress on the evidence indicat- 
ing that Ekoba, the ancestor of defendants 
Nos. 1 to 4, had possession of Survey No. 52 
now claimed by defendant No. 4, for some 
years between 1887 and 1909. 

This point has been discussed by thé 
learned District Judge in paras. 12 to 16 
of his judgment, where he gives what he 
thinks may have been the history of 
Survey No, 52. He says that there may 
have beena private arrangement between 
the sharers in the jahagir, i. e. in the family 
of the plaintiffs, by reason of which 
Ekoba was given possession of Survey 
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No, 52 in exchange for another Survey 
No, 56 with which we are not . concerned, 
and hethinks that Ekoba may have sub- 
sequently relinquished Survey No, 52 in 
favour of defendant No. 4 the descendant 
of the person who executed the rent-note 
for Survey No. 52 in 1878, But all this ig 
very problematial. Apparently there is 
nothing inthe evidence of the plaintiffs to 
show that they put this forward as part of 
their case. The statement of defendant 
No. 4that Survey No. 52 had been in 
his possession and that of his predecessors 
from timeimmemorial was supported by 
defendants Nos.1 to 3 who asserted that 
they never had anything to do with this 
particular field. The case now put forward 
on behalf ofthe plaintiffs was not put in 
cross-examination either to defendant No. 1 
or to defendant No. 4. It appears from 
para. 22 of the learned District Judge's 
judgment that hewas nət prepared to 
find with any confidence that Ekoba ever 
had possession of Survery No. 52. Even 
if he had, it was apparently a temporary 
arrangement between two families of 
permanent tenants, and I amnotsatisfied 
that Ekoba's temporary occupation, assum- 
ing that he had it, was inconsistent with the 
claim put forward by defendant No, 4 to 
be a permanent tenant of the lands. A 
short interruption of the tenancy is not 
necessarily inconsistent with permanent 
tenancy : see Maruti v. Banubai (11), and 
Sardar Madhavrao Anandrao Raste v. 
Gopala Piraji Hagir, S. A. No: 684 of 1928 
decided on March 27, 1931, by Broomfield, J. 

One of the principal questions in these 
appeals is whether the recitals in these 
leases providing for the termination of the 
tenancy at the expiry of a fixed period 
or at the will of the landlord ought to be 
given their face value. As Ihave men- 
tioned, the plaintiffs are not merely the 
jahagirdars : they are or were at the 
material time also Mahalkaris and vil- 
lage officers. They had control of all the 
village records, They are Brahmins and 
probably persons of education and intel- 
ligence. On the other hand, the tenants 
are quite illiterate people. It would prob- 
ably be easy enough to induce them to 
sign anying as long as there was no palp- 
able attempt to interfere with the actual 
enjoyment of their land. I think under 
the circumstances it would not be reason- 
able to attach any importance to these 
fecitals in Exs. 43, 44 and 69, I may 
mention that this is not the first time that 

(11) 4 Bom. L R 801. l 
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the disputes between these plaintiffs and 


. their tenants have come before this Court. 


They have been discussed in a series of 
appeals to which I have been referred 
second appeals Nos. 945 of#1927, 620 of 
1928, 873 of 1928, 54 of 1929 and 549 of 
1928. In all these cases the tenancies, not 
of these particular tenants but of others, 
have been held to be permanent in spite 
of similar recitals in the rent-notes. I 
may refer particularly to the observations 
of Madgavkar and Barlee, JJ., in Ratan 
Sahadu Patil v.Saravatibat Wasudev, 8. 
A. No. 945 of 1927 decided on August 
14, 1930, by Madgavkar and Barlee, JJ., 
These are not decisions inter partes 
and of course there is no question of res 
judicata but the reasoning on which these 
judgments are founded is in pari materia 
and there is no reason why it should not 
be followed in the present case. 

In my view, therefore, the tenanis in 
the case of Survey Nos. 17 and 52 are 
entitled to the benefit of s. 83, Bombay 
Land Revenue Code. Their tenancy is 
ancient, They and their predecessors ap- 
pear to have been on the land from before 
1878 on payment of assessment only plus 
the tree cess. No satisfactory evidence of 
the commencement of the tenancy is 
forthcoming and the landlords have failed 
to produce convincing proof of any agree- 
ment limiting the duration of the tenancy. 
Ts was suggested that the findings of 
the District Judge are binding on this 
Court in second appeal. But I think that 
ig not so. Itis not acaseof mere appre- 
ciation of evidence. The District Judge 
evidently expected the defendants to prove 
their occupation of the land before 1878, 
which under the circumstances was im- 
possible, the old records having been 
destroyed or at any rate not produced, and 
which the law does not require them to 
do, So far as Survey Nos, 17 and 52, 
therefore, are concerned which are the 
subject of Second Appeal No. 991 of 1930, 
I hold that the decision of the trial Court 
was right and that of the Court of first 
appeal was wrong. ' 

Coming to Survey No, 49 which is the 
subject of the other appeal, the preliminary 
considerations are the same. Like the 
other lands Survey No, 49 was leased in 
1878 to the ancestor of the defendents un- 
der Ex. 69, -which is similar to the other 
leases of 1878 already discussed, Here 
also there is,in my opinion, a reasonable 
inference that the defendants’ predecessors 
had been in enjoyment for an indefinite 
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period prior to that year, In this case, 
however, the evidence of an agreement 
limiting the duration of the tenancy is 
very much stronger. It seems there was 
another lease in 1879 for a fixed term of 
seven years, Ex. 57, There is evidence 
of a. surrender by Nimba’s son Nathu in 
1903,. Ex. 98, and inthe same year there 
wasa fresh lease Ex. 82, for 13 years 
reserving arent considerably in excess of 
the assessment. There is also evidence of 
actual payment of this rent which both the 
lower Courts have accepted as reliable. In 
this case, therefore, I cannot find any 
sufficient ground for interfering in second 
appeal. The result is that Appeal No, 991 
of 1930 is allowed and the decree of the 
trial Court restored with costs in favour of 
the appellants throughout, but Appeal 
No. 989 of 1930 is dismissed with costs, 


Ne. Appeal allowed. 
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SRIVASTAVA, NANAVUTTY AND ZIA-UL- 

Hasan, JJ. 

AJODHIA PRASAD—Jupament-DEBTOR 

< —APPELLANT 

Versus 
BANSI LAL alias BANSIDHAR AND 

OTHERS—DECREE-HOLDERS—RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 182 
cl. 7—Compromise decree directing payment of 
decretal amount by <instalmenis on certain dates 
—In case of default of any, entire amount to be 
realized—First default—Execution application more 
than three years after but relating to instalments 
within three years of ayplication—Article appli- 
cable—Application, if within time. 

Where acompromise decree directs payment of 
the decretal amount by instalments on particular 
dates and provides that in case the defendant 
fails to pay any instalment at the stipulated period 
then the entire decretal amount might be realised 
by execution, an application made more than 
three years after the first default but relating 
only to instalments which fell due within three 
years ofthe application is within time and the 
article of the Limitation Act applicable is Art. 182, 
al. 7. Ram Prasad Ram v. Jadunandan Upadhia 
(8), Manindra Nath Roy v. Kanhai Ram Mar- 
wari (9), Braham Kishen Narain Deo v, Harihar 
Mundar (10), Kishan Chand v. Bhai Gopal Singh 
(ll) and Koran v. Bhai Nanak Singh (12) relied on, 
Jadab Chandra Bakhshi v. Bhairab Chandra 
Chuckerbutty (4) and Raichand Motichand v. 
Dhando Laxuman (13) dissented from. 


Ex. D. Ap. against a decree of the Addi- 
¿ional Subordinate Judge, Kheri, dated July 
4, 1933. ` 
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Order of Reference to a 
_ Full Bench. ane 

Srivastava, Actg. C, J, and Thomas, 
J.— (August 6, 193!).—This is a judgment- 
debtor’s appeal arising out of certain execu- 
tion proceedings. : 

On July 10, 1925, a decree was passed 
on the basis of a compromise which 
provided for payment of the decretal 
amount in eight instalments. One of the 
terms of the compromise was 

“that if the defendant would fail to pay any 
instalment at the stipulated period then the entire 
decretal amount might be realised by execution.” 

The first two instalments were paid on 
the due dates. The decree-holder alleged 
that some money had been paid towards 
the third and the fourth instalments, but 
this allegation was not substantiated, and 
it might be taken that there was default 
in the payment of these instalments, On 
May 12, 1933, the decree-holder made an - 
application for execution of the decreein 
respect of the fifth, sixth and seventh instal- 
ments. The application is admittedly 
within three years of the date fixed for pay- 
ment of these instalments. It does not 
relate to the eighth instalment as it had 
not fallen due onthe date of the applica- 
tion. “ 

The judgment-debtor contested the 
application on the ground that it was 
barred by limitation. His contention was 
that the whole of the decretal amount 
became payable when default occurred in 
payment of the third and the fourth instal- 
ments and as the application for execution 
wag made more than three years after the 
first default, it was barred by time. The 
learned Additional Subordinate Judge of 
Kheri relying upon a Full Bench decision 
of the Allahabad High Court in Joti Prasad 
v. Sri Chand I. L. R.51 All. 237 (1) has held 
that in spite of the default clause it was 
open to the decree-holder to take out execu- 
tion in respect of the instalments which 
fell due within three years of the making 
of the application, and that Art. 182, cl. 7, 
of the Limitation Act would govern such 
an application. The learned Counsel for 
the appellant questions the soundness of 
the Full Bench decision referred- to above 
and relies upon the decisions of the-Caleutta” 
High Court in:— j ; 

Mon Mohun Roy v. Durga Churn Ghose 
I. L. R 15 Cal. 502 (2) Hurri Prasad Chowdhry 
v. Nasib Singh I. L. R. 21 Cal. 542 (3), Jadab 

(1) 112 Ind. Cas. 73; 51 A 237; 26 A LJ 966; 
A IR 1928 All, 629 (F B), . 

(2) :5 O 502. 

(3) 21 O 542, 
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Chandra Bakshi v. Bhairab Chandra 
Chuckerbutty I. L. R.31 Cal. 297:(45, Girindra 
Mohan Roy v. Khir Narayan Das 
1. L. R.36 Cal. 394 (5), Jalim Chand Patwari 
v. Yusuf Ali Chowdhuril. L. R. 54 Cal. 143 
(6) in which a ccnirary view appears to have 
been taken. There is no Bench decision 
of this Court on this point. The only 
decision of this Court to which our atten- 
tion has been drawn -is a decision ofa 
Single Judge in Lal Bahadur v. Mathura 
Prasad 11-0. W. N.-498 (7). 
question is one of considerable importance 
we think it desirable that it should be 
decided by a Full Bench. ‘ We accordingly 
refer the following question for decision by 
a Full Bench:— 


“Where a compromise decree directs payment of 


the decretal amountg by instalments on 
particular. dates and provides that in case the 
-defendant fails to pay any instalment at the 


stipulated period then the entire decretal amount 
might be realised by execution, is an application 
made more than three years after the firat default 
put relating only to instalments which fell due 
within three years of the application, within time?” 

Messrs. Khalig-uz-zaman, Ali Hasan and 
Kali Prasad, for the Appellant. 

Messrs. Hyder Husan and P.N. Chaudhry, 
-for the Respondents, 4 


Judgment ofthe Full Bench.—The 
‘question of law which has been referred for 
‘opinion to the Full Bench has been formu- 
lated by the Division Bench as follows:—-. 

“Where a compromise decree directs payment of 
the decretal amount by instalments on particular 
dates and provides thatin care the defendant fails 
to pay any instalment at the stipulated period then 
the entire decretal amount might be realised by 
execution, isan application made more than three 
years after the first default but relating only to 
jnstalments which fell due within three years of the 
application within, time ?.” 

"The facts which have given rise to this 
reference are briefly these: The respond- 
.ents obtained a simple money decree 
against the appellant on July 10, 1925, on 
the basis of a compromise which provided 
for payment of the decretal amount in 
eight annual instalments payable on dates 
specified in the compromise, the first of 
them being payable at the end of June 
1926 and the last instalment at the end of 
-June 1933, It further provided that if the 
defendant should fail to pay any instal- 
ment at the stipulated period, then the 
plaintiffs will have the power (akhtiyar 
hoga) to realise the entire decretal amount 

(4) 31 O 297. 

(5) 1 Ind, Cas. 49; 36 O 394. . 

(6) 86 Ind. Cas, 1015; 54 O 143; A I R 1925 


Cal. 1012, 
. (7)149 Ind. Cas, 603;11 0 W N 498; 6 RO 
#91; AIR 1934 Oudh 334; 9 Luck, 602, A 
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by execution. The parties are agreéd 
that the first two instalments were paid on 
the due dates. Although the decree-holders 
alleged that some money had been paid to 
them towards the third and fourth instal- 
ments, but it has been found by the 
lower Court that there was default in the 
pay ment of these instalmenis. The present 
application for execution was made on 
May 12,1933, in respect only ofthe fifth, 
sixth and seventh instalments. It does 
not relate tothe eighth instalment which 
had not fallen due on the date of the 
application. The contention of the judg- 
ment-debtor-appellant is that the whole of 
the decretal amount became payable when 
there was default in payment of the third 
instalment, and as the application for 
execution was made morethan three years 
after this first default, it was barred by 
time. The decree-holders, on the other 
that their failure to 
executethe decree within three years of 


the first default only debars- them from 


enforcing the provision which authorised 
them in case of default to realise the 
entire decretal amount but does not prevent 


‘them from enforcing payment in respect 


of the instalments which fell due within 
three years of the making of the applica- 
tion. , E : 
It seems to usto be perfectly clear that 
the decree provides-for two distinct matters. 
It provides in the first place that the 
decretal amount is to be paid in . eight 
instalments on the epecified. dates: -In 


.the second place, in caseof default in pay- 


ment of any instalment at the stipulated 
time it gives the decree-holders the power 
to execute the decree for the entire 
decretal amount. Itis equally clear that 
the decree-holders by means of the present 
application seek to enforce payment only of 
certain instalments. They do not seek 
enforcement of the second remedy which is 
allowed to them by the decree. 


The first thing therefore for us is to 
determine the particular article of the 


Indian Limitation Act which would govern 


the relief claimed by the decree-holders. 
Article 1§2 of the Indian Limitation Act 
prescribes limitation for an application 
for execution of a decree or order of any 
Civil Court not provided for by Art. 183 
or by 8.48 of the Code of Civil Procedure, 


‘1908. Clause 7 oftbe third column of this 


Article provides as foliows:— , 
“(where the application isto enforce any payment 
which the decree or order directs to be made ata 


certain date) such date”, F Soler weak 


- instalments 


-Fe ` 


Tt is obvious that’ the decree in question 
is not one provided for by Art. 183 or by 
s.48 of the Code of Civil Procedure. It is 
also clear that the application is one to 
-enforce certain payments of money and 
that the decree directs these payments to 
be made on dates fixed in the decree. 
There has been some conflict in judicial 
decisions as regards the meaning of the 
word ‘certain’ used in this clause. It is 
altogether unnecessary for us to enter into 
this controversy because whatever meaning 
is given to that word,, there can be no 
doubt that in a case like the present in 
which particular dates have been fixed 
for payment in the decree, the decree is 
clearly one which directs payments to be 
made ata certain date. Thus it seems quite 
clear that the clause applies in terms to 
the relief for payment of the overdue 
sought in the application 
before us. In any view of the case it seems 
impossible to exclude the present case 
from the application of this clause. There 
also seems to be a consensus of opinion on 
this point. We have not been referred to 
a single decided casein which a contrary 
view might have been taken. The conflict 
which exists in the case-law is as regards 
“the Article applicable to an application for 
enforcement of the provision authorising the 
‘décree-holder to execute the whole decree 
‘in case of default. Asthe decree-holders 
-do not seek to enforce this provision in the 
present ‘cage, it is unnecessary for us to 
deal with this controversial matter. 

The next question which requires 
decision is as regards the effect of the 
decree-holders not enforcing the provision 
authorising them to realise the entire 
decretal amount by execution on the 
judgment-debtor’s failure to pay an instal- 
ment at the stipulated time. We are of 
opinion that the correct interpretation to be 
placed upon the decreeis that primarily it 
gives the decree-holders a decree for money 
for which the judgment-debtor is found 
liable but allows the judgment-debtor the 
indulgence of paying the amount by 
-instalments. The provision for payment 
by instalments is thus a provision for the 
benefit of the judgment-debtor. But it 
makes this indulgence subject to the condi- 
tion that in case the judgment-debtor 
Commits a default he would forfeit the 


benefit of the indulgence, and the decree- ' 


holders will have the power to enforce pay- 
mentof the entire decretal amount. This 
provision is, therefore, for the benefit of the 
ecree-holders, If the decree-holders do not 
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choose to enforce within limitation this 
provision which was inserted for their 
benefit, they may be debarred from enfore- 
ing it afterwards, but they ought not to be 
prevented from recovering the future 
instalments, the claim in respect of which 
is made within time. If the subsidi- 
ary right of enforcing the default clause 
has become barred by time, it does not 
follow thatthe primary right relating to 
payments by instalment is also barred. 
The same view appears to have been taken 
by the Allahabad High Court in Ram 
Prasad Ram v. Jadunandan Upadhia 
1934 All. L. J., 772 (8), by the Patna High 
Court in Manindra Nath Roy v, Kanhai 
Ram Marwari 4 P. L. J., 365 (9) and in 
Braham Kishun Narain Deo v. Harihar 
Munder 1. L. R. 11 Patna, 440, (10) by the 
Punjab Chief Court in Kishan Chand v. 
Bhai Gopal Singh 1913 Punjab Record, 
No.6 (11) and bythe Peshawar Judicial 
Commissioner's Court in Koran v. Bhai 
Nanak Singh A. I.R. 1933 Peshawar 14 
(12). Wearein agreement with the view 
taken in these cases. We find ourselves 
unable to agree with the contrary view 
taken by the Bombay High Court in Rai- 
chand Motichand v. Dhondo Laxumain, I. L 
R. 42’ Bombay, 728 (13) and by the Calcutta > 
High Court in Jadab Chandra Bakshi v. 
Bhairab Chandra Chuckerbutty I. L. R. 31 


-Oaleutta 297 (4) and other cases. The idea, 
underlying these decisions seems tu be that 


onthe commission of the first default by 
the judgment-debtor a complete legally 
enforceable right accrues in favour of the 
decree-holder, and if it is not enforced 
within the time allowed by law, he has no 
further remedy left under the decree. 
With all respect it seems to us that it 
ignores the fact that the decree in sucha 
case gives two rights to the decrée-holder 
which are both quite distinct and separate. 
We think that the interpretation which we 
have placed upon the decree is not only 
more equitable but also correct. i 

It may be. noted that in some cases å 
distinction has-been. drawn, between cases 
in which the:‘default clause gives the 
decree-holder option to execute his decree 
for the whole amount and those.in which 

(8) 149 Ind. Oas 598; (1934) A L J 112; 6 RA 
955; A1 R 1934 All. 534; 55 A 921, 

(9) 48 Ind. Cas. 728;4 P L J 355; (1919) Pat. 46, : 

(10) 139 Ind. Cas. 202; LL Pat. 440; 13 P L T 454; 
AIR 1932 Pat. 253; Ind. Rul. (1932) Pat, 215, 

(11) 16 Ind. Oas 842; 6 P R 1913; 172P L R 
1912; 271 P W R 1912. g 

(12) 141 Ind. Oas, 745; A I R 1933 Pesh. 14, ` 

(13) 47 Ind, Cas, 313; 42 B 728; A I R 1918 Bom, 
163; 20 Bom, L R773 > 9 i CS 
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the decree makes it obligatory for the 
decree-holder on the occurrence of a default 
to put the decree into execution. We do 
not feel called upon for the purpose of 
this case to discuss whether such a distinc- 
tion can be validly made or not because. in 
the present case the decree clearly makes it 
optional for the decree-holders to put the 
whole decree into execution and does not 
compel them to do so. 

For the above reasons we would answer 
the question referred by the Division Bench 
in the affirmative. 

D, Question answered in the affirmative. 


MADRAS HIGH COURT 
Second Civil Appeal No. 190 of 1931 
November 13, 1934 
Mapuavan NAIR, J. 
KILLUR RAMAKRISHNA RAO 

-- —PLAINTIFF —APPELLANT 

versus 
KOCHI MAHADEVA BHATTA AND 
ANOTHER—DEFENDANTS—RESPONDENTS 

Lease—Stipulation to pay increased rent in case 
of alienation—Enforceability— Acceptance of rent at 
original rate after alienation, effect of. 
© A stipulation in a mulgeni lease not to alienate 
the property andto pay an increased rent i 
the lessee commits a breach of the covenant is 
not in the nature of a penalty and the lessor 
does not lose his right to recover the increased 
rent by accepting the original rent only, even 
if such ‘acceptance be with the knowledge that 
his right to the increased rent - has accrued. 
_Even if it be ia the.nature of a penalty Courts 
have no power to grant relief against it. Green- 
slade v. Tapscott (1)and Krishna Shethiv. Gilbert 
‘Pinto (3), referred to. | ý 

8. O. A, against the decree of the District 
Court of South Kanara in Appeal Suit 
No. 154 of 1928, preferred against the 
decree of the Court of the District Munsif 
of Puthur in Original Suit No. 1027 of 
1926. 

Mr. B. Sitarama Rao, for 
lant. s 
Mr. K. Sreenivasa Rao, for the -Respond- 
‘ents. 


Judgment.—tThe plaintiff is the appel- 
lant. “This” second appeal arises out of a 
suit by the plaintiff for-.the recovery of 
enhanced; rent in the following circum- 
stances. . 7 ib OB 

In 1905 the plaintiff's father granted a 
permanent mulgeni lease under Ex. A of 
certain lands to the defendents. The 
lease stipulated that the defendants were 
not to alienate their mulgeni interest in 
the lands. In case of alienation the rent 
payable was enhanced from Rs, .187-12-0 


the Appel- 
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‘as soon as’ he came to know 


of the defendants. 


defendants took Ex. 
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to. Rs. 250. The restraint against aliena- 
tion and the increase in rent in case of 


alienation ate mentioned in the following . 


provision of the lease deed; ‘Jn case we 
dc not require the said plot, we shall 
hand it over to you only; but we. shall 
have no right to alienate this mulgent 
right to any one else by way of mortgage 
arwar (usufructuary mortgage), sale, etc. 
If in contravention thereof we alienate it 
to other, we shall pay geni at Rs, 200 
per year from that time. On January 
28, 1910, under Ex.I the defendants sold 
their mulgeni right in the lands to their 


divided brother Ramachandra Bhatta and” 


made over possession of the holding to 
him. Within a short time, on March 8, 
1910, Ramachandra Bhatta reconveyed the 
mulgeni interest to the defendants under 
fx. XV. It is admitted that though the 
lands were reconveyed they are still in 
the exclusive possession and enjoyment of 
Ramachandra Bhatta. Both the plaintiff 
and the plaintiff's father received, after 
alienation, the rent from the lands at the 
original rate. The plaintiff's. case is that 
of the 
alienation he demanded rent at the 
enhanced rate and registered notices were 
exchanged between the parties. The 
District Munsif says that it is not proved 
on the evidence that till 1922 the plaintiff 
was aware of the alienation as per Ex. B. 
On this point the learned District, Judge 
observes, ‘I do not for a moment believe 
that plaintiff was ever ignorant of the 
temporary alienation in 1910 or. of the 
fact that Ramachandra Bhatta was actually 
cultivating the lands with the permission 
The District Munsif 
also says that it is very likely that the 
XV because the 
plaintiff's father threatened to enforce the 
clause for enhanced rent. in the mulgeni. 
This is very probable; and this is also 
the opinion of the District Munsif. These 
latter facts were relied on in the first Court, 
only to. prove that the plaintiff is estopped 
from enforcing the stipulation - contained 
in Ex. .A. This plea was specifically 
overruled by the District Munsif. The 
District Judge does not definitely say 
that the plaintiff: is estopped from claim* 
ing the enhanced rent, but he says, 
referring to the conduct of the plaintiff, 
‘such conduct is clearly inequitable and 
I decline to permit plaintiff to go back 
on a course of action anda policy which 
both his father and he himself have 
adopted since 1910°-It is ~clear- that ing 
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case of estoppel has been made out and 
“in this Court the respondent’s case was 
tightly not sought to be supported on the 
plea of estoppel. I may state here that 
the appellant has argued the casg on the 
assumption that the plaintiff knew of the 
alienation when he received for some time 
the rent fram the defendants. The ques- 
tion is-whether in these circumstances 
the plaintiff is entitled to claim the 
enhanced rent asked for in the plaint. ` 

The above question was answered in 
the affirmative by the learned District 
Munsif and in the negative by the learned 

` District Judge, and in the result ihe 
plaintiffs suit was dismissed with coste. 
‘In the last paragraph of his judgment 
where he gives the reason for his decision, 
‘the learned District Judge, after stating 
‘that the conduct of the plaintiff is inequit- 
able and that he cannot believe that ihe 
plaintiff was ignorant of the temporary 
alienation, says 

“the mulgeni interest was only alienated for a little 
more tban a month, and this temporary alienation 
occurred 16 years before suit, and was clearly 
‘condoned at the time. In the result, plaintifi's suit 
js dismissed with ccsts”. $ 

It is not clear whether the learned 

“ Judge based his judgment on estoppel or 
waiver of his rights by the plaintifi; but 
` it-is clear that he thought that the case 
‘was an extremely inequitable one. 
. The question I have to decide is one 
of law. - No decision of any Indian Court 
‘directly bearing on the point has been 
‘brought: to my notice; but there are 
‘decisions in- England which support the 
‘appellant’s case. Instances of cases- where 
‘an inceased rent is reserved in case the 
lessee commits a breach of a covenant, 
are collected in Foa on Landlord and 
. Tenant at page 179 of his. book, The 
‘learned Audhor says: | | 
. “In certain leases (especially agricultural leases) 
where the lessee is, prima face, to refrain from 
certain acts, e. g ploughing up pasture, or converting 
land into tillage, removing produce from the 
premisés,- cultivating the lands on any other than 
a particular system, sowing morethan a certain 
quantity of them with a given- seed, or taking- 
from them more than a certain number of successive 
crops of a specified kind, mowing for hay without 
manuring, parting with the possession of land 
‘included im the demise etc, (The Italics are mine) a 
‘stipulation is often met with for the payment of an 
additional rent proportioned in amount to the extent 
to which the obligation is disregarded.” : 

The levy of an increased rent on parting 
with the. possession of land—which is the 
present case-—is illustrated bythe case of 

~ Greenslade v. Tapscott (1). In Halsbury's 


ip {D MOER 991. 


“a 
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Laws of England, Vol. XVIII, para. 944 it 
is stated that 

“an increased rent may be reserved in cass the 
lessee commits a breach of the covenants of his 
lease. Such a rent is commonly known as a 
penal rent; in general, however, it is not in the 
nature of a penalty, but is a liquidated” sum or 
succession of sums payable by way of satisfac- 
tion,” oP 

And in the last sentenco of the paragraph 
it is stated, ‘a receipt on the original 
rent is not awaiver of the landlord's claim 
to the additional rent’. 

In Denton v. Richmond (2), a higher 
rent was made payable on breach of a 
condition mentioned in the lease deed. 
On the breach of the condition. when rent 
was claimed at the higher rate, it was 
first pleaded that after the breach of the 
covenent the plaintiff with full knowledge 
of it received the lower rate without 
demanding the. additional rent; and 
secondly that after the committing of 
the breach the plaintiff with full knowledge 
etc. gave up and dispensed with his claim 
to receive the additional rent. Both pleas 
were in effect similar, as pointed out by 
Lord Lyndhurst, C. B. and amounted to 
pleas of waiver, It was held that there 
was no case of waiver and the plaintiff 
‘was entitled to receive the additional rent 
claimed. Inmy opinion this case meets 
all the objections raised by the defendant. 
The proposition illustrated by this case 
is thus stated in Foa on Landlord and 
‘Tenant, page 181; a yas og 

“Nor does the lessor lose, his right to recover 
it by accepting the original rent only, even if 
‘such acceptance be with the knowledge that bis 
right to the increased rent has accrued”, . 


-It is argued that the increased rent 
‘which the plaintiff is thus entitled to get 
‘is in the nature of a penalty and the 
Court can relieve against it. As pointed 
out in the extract quoted from Halsbury, 
the increased rent is not a penalty but 


‘is in the nature of liquidated damages, 


Foa in his book makes a statement to 
‘the same effect. He says, at page 180, 
‘in accordance with the principles already 
stated’, referring to an earlier portion of 
his book where the distinction between 
penalty and liquidated damages is pointed 
out, ‘additional rent or single sums, payable 
under the above.circumstances, is payable as 
liquidated or ascertained -damages in full; 
unless of course, also in accordance with 
those principles, such additional rent is 
made payable upon the breach of any one 
of several stipulations of an unequal 
degree of importance’ which is: not the 


ra 
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case here. Even if we assume that the 
provision contained in the deed isin the 
nature of a penalty, I do not think that 
Courts can give relief against it. It was 
held in Krishna Shetti v. Gilbert Pinto 
(3), with reference to forfeiture of a lease 
and re-entry on breach of a covenant, 
that Courts have no power to relieve against 
the forfeiture and that the lessor was 
entitled to possession on breach of the 
-covenant. 

For the period for which lower rent 
has been received, no doubt the plaintitt 
cannot claim the higher rent provided in 
the deed in case of breach of a covenant; 
but for future periods he is certainly 
entitled to claim the enhanced: rent for 
the reasons given above. I would, there- 
fore, set aside the decision of the lower 
Court and restore that of the District 
Munsif with costs here and in the Court 
below. 

A Order accordingly 


(3) 50Ind. Cas, 898; 42 M634: A I R 1919 
Mad. 12; 36 ML J 367; 9 L W 431, 





PATNA HIGH COURT 
Oivil Appeal No. 122 of 1931 
a January 16, 1935 
MUHAMMAD Noog AND Acarwata, JJ. 

GIRJA KUER—PLAINTIFF— APPELLANT 
. versus. 

SHIVA PRASAD SINGH AND OTHERS 
PAI — DEFENDANTS — RESPONDENTS 

Jurisdiction—Valueof suit, whether depends on 
competency of Court to pass decree—Value of suit 
is value on date of institution—Damages pendente 
‘lite cannot be taken into account—Court-fee. 

The value ofa suit does notdepend upon the 
competency of a Oourt to passa decree for a parti- 
cular claim, The claim may be absolultey unten- 
able and the plaintiff may not be entitled to it on the 
face of it, but nevertheless if the plaintiff claims 
it, he has to value it and that value will determine the 
forum for the institution of the suit. [p. 7/0, col. 1.] 

The value ofa suit isits value at the date of the 
“institution of the suit and not what will become its 
valus on some subsequent date. Further mesne 
profits cannot be taken into accouatfor the purpose 
of court-fee and for the purpose of determining the 
value of the suit. Similarly no cozrt-fe3 is payable 
in resp33t of the damagas pandente lite. Oonsequeat- 
ly, -futura damages pendente lite cannot be taken iato 
assolat for detarmining tha valu3-of tha suit. [ibid] 
` [Casa-law referred to.] , 
“CO. A. against a ‘decision of tha Sub- 
Judge, Patna, dated December 20, 1930, 


Messrs, K. Husnain, N. N. Sen, Sarjoo. 
“Choudhary .. 


Prasad, Mahabir Prasad, 
Mathura Prasad an1 R.N.'Lal, for’ the Ap 
pellant, $ : = 

Messrs. S. M." Mullict, Nawal Kishore 
Prasad II, A. H. Fakhruddin, Janak 


1586—97 & 93 


GIRJA KUBR v. SHIVA PRASAD SINGH (PATNA) 


769 
Kishore and Pandey Nawal Kishore Sahay 
for the Respondents. ; 
Muhammad Noor, J.—This appeal 
arises out of a suit for removal of a certain 
dam said to have been erected by the 
defendants across a channel which accord- 
ing to the plaintif irrigated their village 
Tiregna. The plaintif also claimed 
damages caused him by the continuance of 
that dam. The suit was resisted on various 
grounds which need not. be mentioned in 
detail. The learned Subordinate Judge, 
before whom the: suit was instituted, dis- 
missed it and the plaintiff has preferred 
this appeal to this Oourt. After the 
argument of the appellant had proceeded 
for some time, Mr. Sushil Madhab “Mullick, 
who appeared on behalf of the respondents, 
intimated to us that he hada preliminary 
objection to make regarding the competency 
of the appeal to this Court. He contended 
that the value of the suit was only 
Rs. 2,600 and, therefore, the appeal lay to 
the Oourt of the District Judge of Patna 
and not to this Court. We stopped the 
hearing of the appeal and heard the 
preliminary objection, The plaintiff has 
valued the suit as follows: , DEF 
“Valuefor the declaration of the plaintifi'’s rights 
and injunction for removal of the grandi Rs, 300. 
Damages or mesne profits for one year during 
which the grandi, according to the plaintiff, continued 


prior to the institution of the suit, viz, for the year 
1335 Rs, 2,300" 


making a total of Rs. 2,600 on which’a 
court-fee of Rs. 217-8-0 was paid. The 
plaintiff further claimed mesne profits or 
damages for the period subsequent to the 
institution ‘of the suit till the removal of 
the grandi which he roughly estimated at 
Rs. 3,000. The plaintiff -stated that ‘‘thus 
the total valuation of the suit is at present 
Rs. 5,600,” 

A question arose before the `learned 
Subordinate Judge whather the valuation‘of 
the suit at Rs. 5,600 by adding the damages 
or mesne profits subsequent to the institu- 
tion of the suit was correct. The learned 
Subordinate Judge relying upon certain 
observations of Mullick,J.,in Ramgolam Sahu 
v. Chintamzn Singh (1) held that future masne 
profits also had to be estimated and allowed 
the valuation as mentioned by tha plaintiff 
to stand. Itis to be noted that there was 
no question of jurisdiction before “him, -as 
whethar the value of the sait was Rs. “2,600 
or Rs. 5,609 hə had -jurisdiction to try tt. 


‘Mi. ‘Mullick -has contended ‘that the mesne 


profits or damages pendente lite cannot be 


. :(1)93-Ind. Cas. 939; -A I R:1926 Pat/218; 5 Pat, 36}; 


(1926) Pat, 49;7 P L T 313 (F B), 
a 
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taken into account in determining the value 
of the suit. He has based his argument on 
two grounds: His first contention is that 
no’ cause of action for damages pendente 
lite had accrued at the time of the institu- 
tion of the suit and therefore the Court 
could not pass a decree for it. He has 
contended that determination of mesne 
profits for a period subsequent to the 
institution of the suit is provided by a 
special provision of law enacted in O. XX, 
r. 12, Civil Procedure Code, end is intended 
to avoid multiplicity of suits. Its principle 
cannot Le extended to other similar claims 
of which cause of action has not accrued 
at the time of the institution of the suit. 
His second contention is that the valueof 
the suit for purpose of jurisdiction is the 
value of the rights which the plaintiff 
claims to be- entitled to at the time of the 
institution of the suit and nos what he may 
become entitled to subsequent to the institu- 
tion of. the suit which must be dependent 
upon events which may or may not happen. 
- ‘The first contention does not appeal to 
me. The valueofa suit does not depend 
upon the competency of a Court to passa 
decree fora particular claim. The claim 
may be absolutely untenable and the 
plaintiff may not be entitled to it. on the 
face of it, but nevertheless if the plaintiff 
claims it, he has to value it and that value 
will determine the forum for the institution 
of theguit. Secondly, [donot think the ques- 
ticn whether future damages can or cannot be 
decreed is free from doubt. Asthe matter 
will, have to be determined in the suit 
itself on the result of the main issue, I do 
not -wish to express any opinion. At least 
. there is a decision of the Privy Council in 
Raghubans Narain Singh v. Khub Lal Singh 
(2) in which their Lordships extended the 
‘principle of mesne profits to cases of claim 
for use and occupation of land by aco- 
.sharer in excess of his own share. The 
second contention of Mr. Mallick, however, 
seems to me unanswerable. It does not 
require much argument to hold that the 
“value ofasuitis its value atthe date of 
the institution of the suit and not what will 
. become its value on some subsequent date. 
| There does not seem to me any direct 
. decision on this point but there are observa- 
: tions in certain decisions which support the 
_-¥iew which I am going to take, 

_ - The first case referred to by Mr. Mullick 


(2) 133 Ind Oas. 730; A IR 1931 P O 209; 581A 
299; 11 Pat. 22; 61 M L J 186; 35 O WN 949: Ind 
“Rul (1931) P Ò 266; 12 P L T 737; (1931) M W N 1301; 
35 LW 49(P O). i - 
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isthat of Bidyadhar Bachar v. Manindar 
Nath Das (3). There a suit for possession 
of land and mesne, profils prior . to the 
institution of the suit was instituted before 
a Munsif and decided. Later on an appli- 
cation was filed for determination of 
mesne profite subsequent tothe institution 
of the suit. The value of such mesne profits 
as Stated in the petition itself exceeded the 
jurisdiction of the Munsif. A question 
arose whether such an application was 
entertainable by the Munsif when apparently 
the amount claimed exceeded his jurisdic- 
tion. Thematter went up to a Full Bench, 
and though the decision itself is not 
pertinent to the question before us, the 
first question framed for the decision of the 
Full Bench was rather in wide terms. It 
runs as follows: f 

“Wherea suit is brought in the Court of a Munsif 
for recovery of possession of land and mesne profits 
pendente lite are claimed or assessed at a sum 
beyond the pecuniary jurisdiction of the Munarf, 
has the Munsif jurisdiction to fix such mesne profits 
and passa decree for a sum beyond his pecuniary 
jurisdiction ?” . i 

Walmsley, J., held that the subsequent 
petition for the ascertainment of mesne 
profits should be treated as a.separate 
claim and could not be instituted before 
the Munsif but before the Court which 
had jurisdiction according to the claim 
made in the petition; but the majority of 
the Bench held that the Munsif was 
competent to entertain the application and 
ascertain the mesne profits. Though both 
sides agreed that the answer to the 
question just stated ought to be inthe 
negative, the majority of the learned Judges 
answered it in the affirmative. Walmsley, 
J., was however of opinion that mesne 
profits pendente lite could not be taken into 
consideration in determining the value 
of a suit for purposes of jurisdiction. He 
said: 

“There remains the question whether in determin- 
ing the question of jurisdiction, the mesne profits 
pendente lite are to be added to the rest of the 
Plaintifi’s claim or treated separately. It is obvious 
that it is impossible fora plaintiff to make even an 
approximate guess at the mesne profits that may 
accrue before his suit is determined. Further thoge 
prospective mesne profits are not part of the cause of 
action on which his suit is brought, I hold 
therefore that they are not to be considered in 
‘determining the value of the suit, and deciding 
whether it has been brought before the right Court. 
If mesne profits pendente lite are not to be considered 
for those purposes it follows, I think, that when 
they are ascertained, the Munsif will have jurisdiction 


to pass a decree tothe full extent of his pecuniary 
limits for mesne profits pendente lite over dnd 


(3) 89 Ind. Oas. 726; AIR 1925 Oal. 1 076; 53 O 14 
29 O W N 869; 420 L J 49 (FB), 
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above the decree already passed for the property and 
mesne profits prior to institution.” 

B. B. Ghose, J., with whom the 
learned Judges agreed, said: : 

“The first inquiry is -what ig the value of a suit in 
which the plaintiff claims recovery of possession of 
immovable property and also ask for mesne profits 
pendente lite. It must obviously by the value of the 
property, The plaintiff isnot required, nor is it 
possible for bim to value even approximately the 
amount ofmesove profits pendente lite, which must 
vary according tothe period of time the defendant 
retains possession of the property. Moreover, the 
plaintiff has no right tosuch mesne profits at the 
date of suit and ke isonly allowed such profits in 
his suit by virtue of a special provision ih the Civil 
Procedure Code. This provision has evidently been 
made with the object of prevention of a multiplicity 
of suits, When, therefore, the value of the property 
is one thousand rupees or less, the plaintiff must 
bring his suit in the Munsif's Court under tbe provi- 
sions of s 15, Civil Procedure Code, and he cannot 
resort to a Court of higher grade with reference to any 
prospective mesne profits.” WA, 

These remarks. in my opinion, clearly 
apply tothe facts of the present case and 
lead me to hold that the subsequent 
damages claimed ly the plaintiff cannot 
affect the value of the suit. Mr. Khurshaid 
Husnain, appearing on tehalf of the 
appellant, has relied upon some observa- 
tions of Mullick, J., in the case already 
referred to, Ramglam Sahu v. Chintaman 
Singh (1) on the basis of which ihe learned 
Subordinate Judge held the value to be 
correct. The late learned Judge seems to 
be of opinion that it was incumbent upon 
the plaintiff to value not only the past 
mesne profits but also the future mesne 
profits and pay court-fee thereon. But that 
view does not seem to have been shared 
either by Dawson-Miller, O. J., or by Jwala 
Prasad, J. In that case the question was 
whether an application for ascertainment 
of future mesne profits should bear ad 
valorem court-fee. Referring to future 
< mesne profits Dawson-Miller, O. J., said: 

“No causeof action had arisen at that time with 
regard to future mesne profits, for no amount was 
due and no estimate could be made with respect 
to a future claim which might or might not arise, 
The Qivil Procedure Code however provides by 
O. X%,r.12that where a suit is for the recovery of 
possession of immovable property and for rent or 
mesne profits the Court, in addition to grantinga 
decree for possession and mesne profits up to the 
institution of the suit, may also directan inquiry as 
to the mesne profits from the institution of the 


other 


suit until either delivery of possession to ithe 
decree-holder, or relinquishment of possession by 
the judgment-debtor, or the expiration of three 


years fromthe date of the decree, whichever event first 
occurs. This provision wasno doubt inserted in the 
Qode in order to prevent multiplicity of suits, as 
without it a further suit would be necessary in order 
to recover the rents and profits for the period dur- 
ing which the decree-bolder waskept out of posses- 
pion after the suit, The relief provided by this 
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-immediate ` right ` to any 
sascertained amount, or to -any amount which is 
capable of being estimated, but a right to an 
inquiry only, in case the plaintiff should be kept 
“out of possession after the institution of the suit, 
and no special court-fee appears to be provided for 
such relief.” i 


Jwala Prasad, J., said; : 

“The learned Subordinate Judge had jurisdiction 
to reject the plaint originally filed upon the. 
ground that it did not bear the proper court-fee. 
The plaintiff claimed past mesne profits, which 
according to him, approximately, amounted to 
Re. 10,000 as required under s. 7, r. 2, Civil Procedure 
Code, and paid a sourt-fee thereon under s. 7; cl, (4), 
(f}, Court Fees Act. He also prayed for determina- 
tion of his right to future mesne profits. The amount 
of future mesne profits was not ascertainable at. 
that time on account of the uncertainty of time 
during which the plaintiff would be out of posses-. 
sion as well as the uncertainty of the profits which, 
the defendant would be expected ‘to reasonably 
earn from the land and appropriate. To-take the 
extreme case, the land might be submerged by 
water and remain so siter tha institution of the 
suit till the plaintiff recovered possession of the 
property and in that casethere would be no profit 
earned by the defendant which could ‘be claimed 
as mesne profits by the plaintiff. Therefore, to ask 
the plaintiff to state in his plaint the ‘approximate 
amount of mesne profits’ would be to ask him to 
value his relief upon an imaginary figure, This 
position is so absurd that the legislature bas not 
thought it fit to compel the plaintiff to value the 
future mesne profits or to pay apy court-fee thereon 
at the time of filing the plaint“ 

I have referred to these observations to 
show that future mesne profits being 
uncertain cannot be taken into account 
for the purpose of payment of court-fee 
and forthe purpose of determining the 
value of asuit. Mr. Mullick relied upon 


ehactment is not an 


8.8, Suits Valuation Act, which runs 
thus: f l 
“Where in suits other than those referred to 


in the Court-Feea Act, 1870, s. 7, paras, 5,6 and 
4 and para. 10, cl, (d), court-fees are payable 
ad valorem under the Court-Fees Act 1870, the value 
as determinable for the computation of court-fees 
and the value for purposes of jurisdiction shall be 
the same,” : : 
- It is obvious that this suitis not one of 
those which has been excepted in this 
section and, therefore, the value for pur- 
poses of court-fee will be the same as the 
value for the purpose of jurisdiction. Ap- 
plying the analogy of future mesne profits- 
to future damages it is clear that no 
court-fee is payable in respect of the 
damages pendente lite. It follows, there: 
fore, that it cannot be taken into account ` 
for determining the value ofthe suit. 
It was held in Dinanath Sahay 
Mayavatt Kuer (4) that 
whom a suit has been 


(4) 60 Ind. Cas. 346; A IR 1921 Pat. 
54; 2 PL T 143; (1921) Pat, 69, 


Vv. 
a Munsif before 
instituted is com- 
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petent to pass a decree for future mesne 
profit for any amount irrespective of his 
pecuniary jurisdiction and that an appeal 
would lie to the District Judge. This 
case is an authority for the proposition 
that mesne profits for the period subse- 
quent to the suit are not to betaken into 
account in determining the value of the 
suit for the purposes of jurisdiction, and 
the forum of the suit determines the 
forum of appeal. The same proposition 
is also deducible from a Special Bench 
decision of this Court in Utrehan Kuar v, 
Kabutri (5), Long arguments have been 
addressed to us and a number of cases 
have been cited relating to suits for re- 
demption of mortgages showing that the 
value ofa suit for redemption of a mort- 
gage and for recovery of surplus due 
from the mortgagee, for the purpose of 
jurisdiction is the value of the mortgage 
money and-not what is recoverable from 
the mortgagee as surplus amount realized 
by him from the mortgaged property. I 
donot wish to go into these cases in 
detail because, in my opinion, mortgage 
suits stand upon quite different footing. 
They are governed by their own specific 
Articles of the Court Fees Act. The pre- 
sent case seems to me quite simple, 
coming within clear provisions of the Suits 
Valuation Act. The value of this suit is 
the value for the purpose of court-fee and 
court-fee is not payable and, asa matter 
of fact, has not been paid in respect of 
future damages. The Court could not have 
asked the plaintiff topay court-fee on that 
amount. As I have said, the valueof the 
claim isthe value the plaintiff claimson 
the date of the sujt, and it cannot be 
dependent on what may or may not hap- 
pen after the institution of the suit. The 
suit could have heen disposed of on 
admission of the defendant on the very 
day it was instituted. For purpose of 
Privy Council appeals, it has been definitely 
held that mesne profits accruing sub- 
sequent to the institution of the suit can- 
not be taken into account. 

In my opinion the objection prevails and 
the value of the suitis held to be Rs. 2.600 
on which court-fee has been paid, and 
as I find, on which the pleader’s fee was 
assessed in the Court below. The memo- 
randum of appeal will be returned to the 
appellant or his Advocate for presentation 
tothe -proper Court with an endorsement 
of the date on which it was presented to 


(5) 148 Ind, Cas. 579; A I R 1934 Pat, 204; 13 Pat. 
44; 15 PL T131; 6 R Pat, 420, 
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this Court and the date on which it i8 
returned. We have considered the ques- 
tion of cosis. No doubt the plaintiff made 
a mistake in instituting the appeal to this 
Court, but objection was not taken by the 
respondents at any earlier stage. Even 
at the timeof the hearing of the appeal 
the matier was not brought to our notice 
till the argument had advanced to a con- 
siderable extent. In the circumstances, 
the parties should bear their own costs 
of this Court, 

Agarwala, J.—I agree. 

D. i Order accordingly. 





BOMBAY HIGH COURT  .- 
Criminal Revision Petition No. 395 of 1934 
November 20, 1934 
BEAUMONT, O. J. AND N. J. Wapis, J. 
DIGAMBAR KASHINATH BHAVARTHI 
— PETITIONER 
VETSUS 
EMPEROR—Opposite Party 

Criminal Procedure Code (Act V of 1898),s. 386 
(1). Proviso — Applicability — Whether requires 
withdrawal of warrant already issued before 
expiration of sentence in default— Authorities 
taking steps to enforce warrant before expiration 
of sentence in default—Ixecution proceedings not 
ending before sentence in default is served— 
Delay, not dueto faults of authorities—Warrant, if 
should be withdrawn. 

The proviso tos, 386 (i), Criminal Procedure 
Code applies in terms only to the issue of a fresh 
warrant and does not require the withdrawal of 
a warrant already issued before expiration of the 
sentence in default of payment. But in dealing 
with such existing warrantsthe Court should fol- 
low the policy which seems to have inspired the pro- 
viso to s. 386. A 

The policy appears to be that in general 
an offender ought notto be required both to pay 
the fino and to serve the sentence in default. But 
the proviso enablesa warrant to be issued for 
recovery of the fine, even if the whole sentence 
in default has been served, if the Court con- 
siders that thers are special reasons for 
issuing the warrant. The special reasons should 
be reasons accounting for the fact thatthe fine’ 
has not been recovered before thea sentence in, 
default has been served, andany reasons which 
are directedto that point would be relevant, -It 
may be that the authorities, through no 
negligence on their part, did not know of the 
existence of the property or the accused may 
have inherited property after be served his sen- 
tence in default: or there may not have “been 


time to execute the warrant. Matters. of * that 
sort would all be special reasons for issuing `a 
warrant after the sentence in default had ~been 


they are reasons 


served; and in the same way, e 
to withdraw a 


justifying the Court in refusing 
warrant already issued. 

Where before the sentence in default had been 
served the authorities had taken steps to enforce 
the warrant by levying execution upon ths im~ 
movable property of the applicant but it wag not : 
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closed before thesentence in default was served, 
and the delay which had taken place was not, 
shown to bedue to any default on the part of 
the authorities: 

Held, that the warrant 
drawn. 


O. R. P. against an order of the Sessions 
Judge, Sholapur. ` 

Mr. P. B. Gajendragadkar, for the Peti- 
tioner. 

Mr. P. B. Shingne, for the Crown. 

Beaumont, C. J.—This is an application 
in revision in which the applicant asks us 
to review the order of the Sessions Judge 
of Sholapur refusing to order the withdrawal 
of warrant issued under s. 386, Criminal 
Procedure Code. The relevant facts are that 
in the year 1930 the present applicant was 
convicted of certain offences, and he was 
sentenced to substantive terms of imprison- 
ment, .and also to fines amounting to 
Rs. 1,500, with a sentence of imprisonment 
in default of payment of the fine. Whilst 
he was still in prieon, i. e., in January 1932 
a warrant was issued for the recovery of 
the fine under s. 386, Criminal Procedure 
Code, and was sent to the Collector for 
execution under sub-s. (1), cl. (b). As a 
result of the issue of that warrant a part 
of the fine amounting to some Rs. 600 has 
been recovered, and the warrant has been 
sent for execution under sub-s. (3) of s. 386 
to the Subordinate Judge’s Court at Akal- 
kot, where it is sought in darkhast pro- 
ceedings to sell the applicant’s interest in 
certain joint family lands, On June 30, 
1934, the applicant was released from jail, 
having served not only his substantive 
sentence, but also the sentence imposed 
.upon him in default of payment of the fine, 
and he now asks that the warrant for the 
recovery of the fine issued against him 
should be withdrawn, and in support of 
his contention he relies on the proviso to 
s. 356 (1). That proviso provides that if 
the sentence directs that in default of pay- 
ment of the fine the offender shall be im- 
prisoned, and if such offender has undergone 
the whole of such imprisonment in default, 
no Court shall issue a warrant under the 
section unless for special reasons to 
be recorded in writingit conisders it 
necessary to doso. The proviso applies 
in terms only to the issue of a fresh warrant 
and does not require the withdrawal of a 
warrant already issued before expiration of 
the sentence in default of payment. But I 
think that in dealing with such existing 
warrants the Court should follow the policy 
which seems to have inspired the proviso 
to s, 386, 


need not be with- 
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That policy appears to be that in general 
an offender ought not to be required 
both to pay the fine and to serve the sent- 
ence in default. But the proviso enables 
a warrant. to be issued for recovery of the 
fine, even if the whole sentence in default 
has been served, if the Court considers 
that there are special reasons for issuing 
the warrant. I apprehend thatthe special 
reasons should be reasons accounting, for 
the fact that the fine has not been recover- 
ed before the sentence in default has been 
served, and any reasons which are dir- 
ected tc that point would be relevant. It 
may be that the. authorities, through no 
negligence on their part, did not know of 
the existence of the property or the accused 
may have inherited property after he served 
his sentence in default; or there may: not 
have been time to execute the warrant. 
Matters of that sort would all be special 
reasons for issuing a warrant- after the 
sentence in defeult had been served; and I 
think, in the same way, they are reasons 
justifying the Court in refusing to withdraw 
a warrant already issued. In the present 
case, in my opinion, there are.specia] rea- 
sons, though not quite those which were 
recorded by the Judge. I think that a 
special reason for not withdrawing the 
warrant is that before the sentence in 
default had been served, the authorities had 
taken steps to enforce this warrart by levy- 
ing execution upon the immovable property 
of the applicant and the delay which has 
taken place is not, in my opinion, shown 
to be due to any default on the part of the 
authorities. The learned Judge himself 
gave as his reasons for not withdrawing 
the warrant that the offence was a serious 
one, and the complainant had been allotted 
part of the fine. In my view, reasons of 
that sort are not relvant because they do 
not account for the fine not having been 
recovered before the service of the sentence 
in default. For these reasons, I think the 
application must be refused. 

N. J. Wadia, J.—I agree. 


D. Application refused. 
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; PATNA HIGH COURT 
Civil Appeal No. 993 of 1930 
January 30, 1935 
FAZL ALI AND ROWLAND, JJ. 
BASUDEO MANDAR AND oraERs— 
PLAINTIFFS—A PPELLANTS 
. versus 
. BAIDYANATH MANDAR AND O0OTHERS— 
‘ DEFENDANTS AND PLAINTIFF3— RESPONDENTS, 
~ Cwil Procedure Code (Act V of 1908), s. 100— 
‘Alienation by Hindu widow whether for legal 
necessity or not, is a question of fact—Hindu Law— 
Widow—Surrender—Bhaoliland— Surrender in favour 
of landlord—Reversioners, whether can challenge it in 
“absence of landlord — Surrendering entire widow's 
estate in favour of reversioner — Alienation prior to 
surrender, cannot be challenged by him. 

Where both the Courts below have held that the 

alienation was justified by legal necessity, this being 
afinding of fact, cannot be questioned in second 
appeal. 
. The reversioners cannot impugn the surrender of 
bhaoli lands by a widow in favour of the landlord 
in the absence of the landlord, who wasa_party to 
the transaction 

Where a widow surrenders absolutely the widow's 
estate to the nearest reversioner, he cannot challenge 
any transaction entered into by her or alienation 
made prior to the surrender, during the life-time of 
the widow. Sundarasiva Rao v. Viyyamma (2) and 
Lachmi Chand v. Lachho (3), relied on. Prafulla 
Kamini v Bhabani Nath (1), referred to, 


Mr. L. K. Jha, for the Appellants. 


Messis. R. K. Jha, K. Chowdhury and 
P. Jha, for the Respondents. 


Fazl Ali, J—This appeal arises out of a 
suit which was brought by the plaintiff 
‘to recover possession of certain properties 
-alleged to have been alienated by Musam- 
mat Loha, the mother of plaintiffs Nos. 1 
‘and 2, and Musammat Budhnoi, their 
-grandmother. Musammat Budhni was the 
‘widow of one Maheshdut and Musammat 
-Loha was his daughter. Musammat Budhni 
. gucceeded tothe properties left by Mahesh- 

‘dut on his death and on September 11, 
-1592 she executed a sale deed in respect 
of certain lands for a consideration of 
Rs. 701 in favour of two persons Uchit 
and Bachu who are the ancesters of de- 
fendants Nos. 8 to 13. Subsequently, she 
surrendered z bighas odd kathas of bhaoli- 
kasht land in Mauza Pokhar Bhinda to 
the landlord. Later on, when Musammat 
Loha succeeded to the properties on the 
death of Musammat  Budhni, certain 
persons claiming to be the agnates of 
Maheshdut raised a dispute as to those 
properties alleging that Maheshdut had 
died leaving a son, that Budbni had suc- 
ceeded to the properties as his mother and 
not as the widow of Maheshdut, and that 
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therefore, upon the death of Budhni they 
were entitled to succeed to the properties. 
The dispute was referred to arbitration 
and the award of the arbitrators was 
that the properties should be divided into 
four shares one of which should go to 
Musammat Loha and the others to the 
descendants of the three brothers of Mahesh- 
dut, namely, Premdut, Shevak and May adut. 
The reversioners of Maheshdut thus took 
possession of three-fourths of the properties 
left by Budhni, and Loha remained in 
possession of the remaining one-fourth. 
The plaintiffs in this suit challenged the 
validity of (1) the sale deed executed by 
Musammat Budhni in favour of Uchit and 
Bachu in 1892; (2) the surrender made by 
her to the landlord of the lands in village 
Pokhar Bhinda, and (3) the arrangement 
arrived at between Musammat Loba and 
the persons claiming to be the reversioners 
of Maheshdut under which Musammat Loha 
parted with three-fourths of the properties 
left by Musammat Budhni. The Courts 
below have concurrently held against the 
plaintiff and hence this second appeal. 

Now, so far as the plaintiffs’ case relates 
to the sale deed executed by Musammat 
Budhni in 1892, it is sufficient to state 
that both the Courts below have found 
that out of Rs. 701 which was the con- 


- sideration for the sale deed, a sum of Rs. 601 


„was borrowed by Budhni for the purpose 
of performing the sradh of Maheshdut and 
the balance was required by her for her 
own maintenance. B.ih the Courts blow 
have thus held that the alienation was 
justified by legal necessity and this being 
a finding of fact, cannot, in my opinion 
‘be questioned in second appeal. The 
only ground upon which the learned Advo- 
cate for the appellants assailed the find- 
ing of the Courts below is that the sum 
of Rs. 6UL was disproportionate to the 
value of the properties left by Maheshdut 
and it was contended that it should be 
held that in the circumstances of the case 
it was not necessary for Musammat Rudhni 
to spend the excessive sum in performing 
the sradh ot Maheshdut. This question, 
however, can hardly be gone into in second 
appeal, because the question as to what 
amount should have been spent on the 
sradh ofMaheshdut is necessarily a question 
of fact and the finding of the Courts below 
is conclusive on the point. 

The plaintiffs cannot also in my opinion 
impugn the surrender of bhaoli lands by 
Musammat Budhni in favour of the land 
lord, because they did not implead in 
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this suit the Maharaja of Darbhanga, the 
landlord of the village. It is obvious that 
they cannot be allowed to -question a 
transaction to which the landlord was a 
party in his absence. Ib appears that after 
the surrender the landlord settled the 
surrendered lands with defendants Nos. 8 
to 13 or their ancestors, and if a decree 
‘is passed in favour of the plaintiffs in 
respect of these Jands it will give rise to 
the anomalous situation that the decree not 
being binding upon the landlord who was 
no party to the suit, the landlord would 
-be entitled to demand rent from defendants 
‘Nos. 8 to 18 even though they may be 
liable to be ousted under the decree pass- 
ed in the present suit. It appears to me, 
therefore, that the decision of the Courts 
below so far as the two alienations made 
by Musammat Budhni are concerned must 
be affirmed. Passing now to the arrange- 
ment arrived at between Musammat Loha 
and the reversioners of Maheshdut, it may 

be stated that the lower Appellate Oourt 
has found that in fact Maheshdut did not 
leave behind a son as was alleged by 
the reversioners, but it has also found that 

there was a ‘genuine dispute between 

Musammat Loha and the reversioners and 
that the family arrangement which was 
arrived at in consonance with the views of 
the arbitrators to whom the dispute had been 
referred by both the parties was binding on 
the plaintiffs and in any event could not be 
‘questioned by them during the lifetime 
of Musammat Loha. It may be stated 
here that Musammat Loha had shortly 
before the institution of the present suit 
surrendered the entire estate in favour of 
her sons, plaintiffs Nos. 1 and 2, aud there- 
upon plaintiffs Nos.1 and 2 alienated a 
portion of the property to plaintiffs Nos. 3 
and 4. Subsequently all these plaintiffs 
joined in bringing the suit whieh has 
given rise to this appeal. 

A question arose before us as to whe- 
ther the surrender made by Musammat 
Loha in favour of her sons was valid 
and bona fide, ib being contended on behalf 
of the respondent that Musammat Loha 
continued to be in possession of the pro- 
petties notwithstanding the surrender and 
that the alleged surrender was a mala 
- fide attempt on the part of Musammat Loha 
and her sons to get back the properties 
which had been alienated by her. It 
appears to me, however, that ib is unneces- 
- gary to decide this question because having 
regard to the state of authorities on the 
subject, even if the surrender was valid, 
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the plaintiffs could not challenge the 
family arrangement between Musammat 
Loha and the reversioners of Maheshdut 
during the lifetime of Musammat Loha. 
Reference was made on behalf on the ap- 
pellants to the dissenting judgment of 
Page, J., in Prafulla Kamini v. Bhabani 
Nath (1): but as at present advised I fee] 
inclined. to agree with the. view expressed 
by the Madras High Court in Sundarasiva 
Rao v. Viyyamma (2), and by the Allah- 
abad High Court in Lachmi Chand v. 
Lachho (3). I would in the circumstances 
of the case affirm the decree of the Court 
below and dismiss this appeal with costs, 
It may be stated here that plaintiff No. 4 
did not prefer an appeal from the decision 
of the lower Appellate Court and it is not 
disputed that the appeal of plaintiff No. 3 
has abated. é x 

Rowland, J.—I agree, In my opinion 
the findings of fact arrived at by the 
Courts below are sufficient to dispose of 
this litigation. We cannot go behind the 
finding that the sale deed of 1892 was for 
legal necessity, nor behind the finding 
that as between Loha and the agnates of 
Maheshdut there was a genuine family 
arrangement. As regards the kasht landa, 
provided that the surrender by Budhni 
and the re-settlement by the landlord with 
defendants Nos. 8 to 13 are genuinely in- 
dependent transactions, the rights which 
accrued to. the landlord by the surrender 
and were exercised by him in re-settling 
the lands cannot be challenged in any 
litigation to which he is not a party and 


it has nob been found by the Courts below 


that the surrender and the re-settlement 
were a colourable device to transfer the 
lands from Budhni to defendants Nos, 8 


to i 
Appeal dismissei, 
(ja Ind. Qas. 857; AI R 1926 Cal, 12); 520 


401; A I R 1925 Mad, 1267; 43 M 
(1925) M W N 643; 22L-W 


258;.49 A 


108. 
(2) 91 Ind, Oas 
933; 49M LJ 266; 


398, 
(3: 100 Ind. Oas. 761; AT R 1927 “All. 
333; 25 AL J 16i. 
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RANGOON HIGH COURT b 
Second Civil Appeal No. 99 of 1934 ~- 
January 3, 1935 
B cucey, J. : 
DAW GYAN — APPELLANT 
versus 
U MAUNG MAUNG— RESPONDENT 


Basemant—Hasement of necessity —Conditions 
Aaa PEN houses—Right of sweepers 


. of 


„to 
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carry. night soil buckets through path of ser- 
vient tenement—Path already used by sweepers of 
owner of servient tenement. 
- No-easement of necessity can be granted unless 
the. easement is necessary for the enjoyment of the 
‘property.. There canbe no doubt that sweepers 
passing, through residential horses would give 
rise to`such state‘of inconvenierce as to. make 
the:houses-for all practical purposes uninhabit- 
able. for. people.of ordinary decency. and cleanly 
habits, _ 
When the plaintiff purchased two of.three houses 
belonging. to the defendant's father, there’ was an 
open: space to the west ofthe shree houses and 
it: was* customary. for Sweepers to go across 
that’ open space and take the buckets for the latrines 
away over the vacant 
had-not; been going on long enough fór any 
easement: to have been: obtained over theland on 
ithe west,. This land was later on fencedin and 
it became impossible for the latrine buckets to 
be cleared away by taking them out towards the 
west. The houses were sold as houses for resi- 
dential purposes and the locality. was one in 
which respectable people dwelt and it. appeared 
that the land over which the plaintiff wanted 
the sweepers to carry: buckets after cleaning his 
latrine was already being used by the sweepers 
who cleaned the defendant's latrine: f 
Held, that -to compel. the plaintiff to have his 
night-soil buckets carried out. through the houses 
would destroyas residential dwellings the houses 
which werethe properties sold by the original 
owner of the: whole plot of land as dwelling 
houses-and hence the right claimed: was an esse- 
ment of necassity. Further the hardship inflicted 
on. theowner of the servient tenement was not 
very great because the sweepers who served the 
plaintifi's latrines would only pass slong the path 
already usedto a great extent by the sweepers 
who cleared her latrine, and they would walk 
along thepath with two buckets instead of onl 
one. E 
S. ©. A. froma decree of the Assistant 
District Court, Mandalay, in ©. A. No. 12 
of 1935. 
Mr. J. V. Kale, for the Appellant. 


Mr. A. N. Basu, for the Respondent. 


Judgment.—The facts in this case have 
now been cleared up and it is possible to 
pass orders on it. The plaintiff, U Maung, 
is the owner of two houses in West 
Moat Road, Mandalay. On the north of his 
holding is a holding belonging to the 
defendant Ma Gyan. The houses. 
pucca houses and are actually in contact 
with each other. It is impossible to pass 
in betweenthem. Formerly all three houses 
were: under one ownership, but U Maun 
Maung bought his two houses from the father 
of Ma Gyan who. was.the owner of the 
three houses.. Ma Gyan has got her house 
by inheritance from her father. When the 
sale- took: place, there was an open space 
to the west of the three houses and it was 
customary for sweepers to go across that 
open space and take the buckets from the 
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latrines away over the vacant land to.the 
west but this had not been: going on long 
enough for any easement to have been 
obtained over the land on the west. This 
land has-now: been. fenced in and. it. is 
impossible for: the latrine buckets: to be 
cleared away by taking, them. out. towards 
the west. North of. Ma-Gyan’s house there 
is an- open, space. running. towards. the 
West Moat Road: and-it is possible for the 
latrine buckets- to be taken. at.the back 
of the three- houses and run to West Moat 
Road where. the: conservancy carta wait 
for sweepers to- deposit. their contents. 
The sweepers: who serve the latrines of U 
Maung- Maung have -been. passing, behind 
these’ houses. te the north-west corner of 
Mar Gyan’s land. and then been going. out 
along. the. northern edge of Ma. Gyan’s 
land with:the buckets; but Ma. Gyan has 
now blocked. up the southern boundary, of 
her holding. so the sweepers serving U 
Maung. Maung’s houses cannot pass at the 
back ofthe houses any longer and they have 
no means of egress to the: road: except 
through the houses. It is not. disputed 
before me that at the time these two 
houses were.sold to U Maung Maung they 
were houses and used as such and, were 
sold as houses for residential purposes. 
U Maung Maung cannot claim any cus- 
tomary right- or right by prescription, and 
the only question remaining is whether he 
can claim an easement of necessity. Now 
it is plain that no easement of necessity 
can be granted unless the easement ig 
necessary for the enjoyment: of the pre- 
perty. U Maung Maung has, of course 


“access to bis land without going over Ma 


Gyan’s property because he can enter his 
houses from the road. It would no doubt 
be phyically possible for the sweepers to 
carry the latrine buckets through: hig 
houses and perform. their duties in this 
way, but for them to do this it would 
be, to say the least, highly inconvenient, 
There seems to be no reported case of 
any Indian. High Court on the point whe- 
ther an. excessive degree of inconvenience 
can ever be: regarded as being put to 
absolute necessity: There can be no doubt 
that sweepers passing through residential 
houses would give rise to such state of in- 
convenience as to make the- houses. for 
all practical purposes uninhabitable for 
people of ordinary decency and cleanly 
habits. There is, however, authority, for 
saying that the easement of necessity can 
only be granted. when the. necessity ig 
what may be termed “absolute” yide 
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Wutzler.v. Sharpe (1), and Municipality 
of Poona- v. Vaman: Rajaram (2), Sukhdet 
v. Kedar Nath-(3), it was held that 

“An easement of necessity ‘is an easement without 
which a property cannot be used at all, and not 
one merely necessary to the reasonable enjoyment of 
the property.” ; 

In Era Abbas Sait 
Sait (4), it was held that 

“A right of way is not a eontinuous easement 
and does not pass on the transfer or bequest; of 
the dominant tenement to the transferee or devisee, 
in the absence of express words to that effect, even 
though the passage over which the right of way 
existed was used for the passing of scavengers at 
the time the vendor owned both the dominant and 
servient tenements.” 7 


There are, however, two cases in which 
it was suggested thal perhaps the strict 
rule- of English Law of easement should be 
somewhat modified in their application to 
Indian condition. There can be no doubt 
that conditions in India are different from 
conditions in England in which, so far as 
Lam aware, there are no cities in which 
there is any system of night conservancy 
as is frequently foundin India. The one 
case is Hsubai v. Domodar Ishvardas (3), 
in which there was a question raised as 
to whether when a party had an ease- 
ment of.necessity for the occupants of the 
house to-pass from their house to the 
public road, if may not be reasonable in 
view of the conditions in this country to 
grant a second easement of necessity fcr 
the passage of sweepers. And in Murici- 
pality of Poona v. Vaman Rajaram (2) 
before mentioned at p. 801* there is the 
passage 

“Whether in this country a Court might recognize 
a way of necessity in case of extreme inconveni- 
ence of approach by another possible way, need 
not be considered, for neither Court has found that 


the. passage through the door to the land purchased 
was: inconvenient.” 


The point did not arise in that case, but 
the Court apparently on different findings 
of fact might have been prepared to 
consider a modification of the strict 
English rule, but there has never been 
an actual decision on this point; vide 
Krishnamarazu. v. Marraju (6). This 
being the state of- the authorities, so far 
as I have been able to ascertain them, I 
have got to decide the case as res integra. 
The parties in this case are not low class 
sweepers and the particular locality in 

(1) 15 A 270; A W N 1893, 152, i 

(2) 19 B797. 

(3) 9 Ind. Cas. 628; 33 A 467; 8 A LJ 280, 

{(4)4Ind Oas, 425; 33 M 327; 20 MLJ 291; TM 
L T 345: (1910) M W N 246, 

<5) 16 B 552. 

16) 28 M 495; I5.M:L J-255. 

“Page of 19 B.—[Hd,] 
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one in which respectable people dwell. The 
houses are solely dwelling houses and being 
pucca houses it seems to me that to come- 
pel the plaintiff to have his night-soil 
buckets carried out through the houses 
would destroy as residential dwellings the 
houses which were the properties sold by 
the original owner of the whole plot’ of 
land as dwelling houses. There is: a 
point on which inconvenience becomes 
absolutely prohibitive. The hardship in- 
flicted on the owner of the servient tene- 
ment does not seem to me to be very 
great, because the sweepers who serve the 
plaintiff's latrines would only pass along 
the path already used to a great extent 
by the sweepers who cleared her latrine 
and they would walk along the path with 
two buckets instead of only one, and from 
the judgment of the lower Appellate Court 
it would appear that in an unofiicially 
reported case of the Bombay High Court 
the view has been. taken that the pro- 
vision of a way for sweepers to clear ig 
an absolute necessity. I think on. the 
whole, therefore, that the judgment of the 
lower Court is correct and this appeal will 
be dismissed with costs. 


Ne Appeal dismissed, 


PATNA HIGH COURT 

, Civil Revision Petition No. 447 of 1934 

February 22, 1935 
Wort, J. 
MAHABIR LA—DRFENDANT— PETITIONER 
versus” 
Srimati Dulhin RAJAN KUER 

-—OPPOSTTE Party : 

Court fees—Claim for confirmation of possession— 
Value of relief—Civil Procedure Code (Act Y 
of 1908), s. 115—Wrong decision on point of- law 
by Court having jurisdiction— Revision, if competent— 
Question of jurisdiction, if involved when decision 
is on matter in which Court has jurisdiction, 

A claim for confirmation of possession is-nothing 
more than a claim for- possession. That being 
so,the proper value to be placed on. a relief 
is the value of the property. As a general. pro- 
position relating to matters. of this kind the best 
method of obtaining the valuation of a particular 
property is to take the price at which it ig 
sold. It is the market value which is to be taken, 
and not a fictitious value. . 

A wrong decision on a point of law is not a 
decision which is either illegal or with-. material 
irregularity. 

When a decision is come to in a matter in 
which the. Court has jurisdiction, a question- of 
jurisdiction is not involved: Balkrishna Udayar 
v. Vasudeva Iyer (1), explained. 


. 
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C. R. P. from an order of the Sub-Judge 
“Third Court, Gaya, dated August 16, 1934, 
© Mr. Sarju Prasad, for the Petitioner. 

Mr. S. N. Roy, for the Opposite Party. 

Order.—When 1 granted this Rule I had 
-in mind the observations of Lord Haldane 
in Balkrishna. Udayar v. Vasudeva Aiyar 
(1) at p. 267* in which in referring to 
-g, 115, Civil Procedure Code he made this 
statement : 

“The section is not directed against conclusions 
of law or facts in which the question of jurisdic- 
tion is not involved," 
and the argument addressed to me in 
this casein substance is based upon that 
observation. The matter was a question 
of court-fees and incidentally raised a 
question of jurisdiction. The trial Court 
had valued the relief which the plaintiff 
claimed at Rs. 18,000 being the value of 
the property. On appeal it is quite clear 
that the Judge was of the opinion that 
the proper valuation should be based on 
what the plaintiff would lose if she failed 

“in the suit. That was placed at Rs 650 
which was the valuation which the plaint- 
iff -herself placed upon the plaint, or to 
be more correct, upon the relief which 
“she claimed. Reference has been made to 
a decision of Mullick, J., and the Chief 
Justice in Ram Sekhar Prasad Singh v. 
Sheonandan Dubey (2) for the proposition 
that a claim for confirmation of pessession 
is nothing more thana claim for posses- 
sion. that being so, the proper value to 
be placed on a relief is ihe value of the 
property. In my judgment in this case 
on its merits J should not be persuaded to 
hold that the true valuation of this pro- 
perty was Rs. 18,000, having regard to 
the fact that the respondent herself paid 
Rs. 650 and the present petitioner Rs. 200. 
As a general proposition relating to 
matters of this kind the best method of 
obtaining the valuation of a particular 
property is to take the price at which it is 
sold. Itis after all the market value which 
is to be taken, andnot a fictitious value 
I mention thess matters as having soms 
bearing upon the decision which has been 
arrived at in this case. It has been 
-argued in great detail whether this 
Court has jurisdiction to revise the order. 


(1)40 Ind Cas, 650; AI R1917 P O 73;441 A 
961; 40 M 793; 15 A LJ 645;2P LW 101;33 M L 
«J 69; 26 O. LJ 143; 19 Bom. L R 715; (1917) M 


WN 628;6LW 50i; 220 W N 50; 11 Bur L 
T 48 (PO). 
(2) 73 Ind. Oas 43; AI R 1923 Pat. 137; 2 Pat. 


198;4 PL T71; 1 Pat. L R25; (1922) Pat, 237. 
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Section 115, Civil Procedure Oode, ha 
been referred to many timesthat it 1 
unnecessary to mention it again; but itt 
admitted and indeed it could not be demiec 
that in determining the question of valua 
tion the Subordinate Judge certainly hac 
jurisdiction and it cannot be said that hi 
failed to exercise the jurisdiction either 
The only possibility is to say that in exercis 
ing his jurisdiction he did so with illeg 
ality or with material irregularity, or a 
the section speaks of it 

‘has acted in the exerciseof his jurisdiction 
illegally or with material irregularity.” 

1 cannot imagine how any difficulty car 
possibly arise about the interpretation o 
those words, even though this matter i 
argued every day and many times a dal 
when the question is raised. The word 
are plain English words with a plain anc 
simple English meaning. Has the Judg 
acted illegally in this case by deciding 
the question of law? The answer totha 
might be left until we determine thi 
question whether he acted with materia 
irregularity. The answer to that is that he 
has not acted with material irregularity ; ni 
one would say that he did. ‘The onl 
possible suggestion could be that hé actec 
illegally. In ore sense of the word ever 
Court that decides the question of lav 
erroneously decides it illegally, but as the 
Privy Council has pointed out in the case 
which has now tkecome classical, a wrong 
decision on a point of law is not a decisior 
which iseither illegal or with materia 
irregularity. It appears that their Lord 
ships ia Amir Hasan Khan v. Sheo Baksi 
Singh (8) held that they had perfect juris 
dic'ion to decide the question which the} 
hed before them. Whether they decidec 
it rightly or wrongly, they had jurisdic 
tion to decide the case; and even i 
they decided it wrongly, they did no 
exercise the jurisdiction illegally or wit 
material irregularity. That is an answe 
in my judgment to every argument © 
this kind. As I have observed in the firs: 
part of my judgment, whether a possible 
argument is to be made by the petitione: 
ont of the words of Lord Haldane, It i 
said that a question of jurisdiction wat 
involved here and therefore in one senst 
of the word asthe matter of jurisdiction i 
for decision of the Court, no Court ha 
jurisdiction to decide a point of lav 
wrongly, more particularly the point o: 
law relating to limitation, although th 
Privy Council expressly stated that : 


(3)11 G6 11 I A237; 4 Sar. 559 (P O}. 
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wrong decision on a question of limita- 
tion is not open to revision, What does 
Lord Haldane mean by saying that the 
section is not directed against conclusions 
of law or fact not involving a matter of 
jurisdiction ? 

Did he meanthat if the decision relates 
to a question of jurisdiction then it is 
open to revision; but if it relates to any 
other matter it is not open to revision ? 
I cannot understand those words in that 
sense, In the case which I have mention- 
ed the question of limitation is expressly 
provided for by s. 3, Limitation Act, and 
the Court is prohibited from deciding a 
case which is barred by limitation. There- 
fore in deciding a point of law relating to 
limitation it involves a question of jurisdic- 
tion; but having regard to the decision of 
their Lordships of the Judicial Committee, 
we have to look elsewhere for an explana- 
tion of the words upon which reliance is 
placed. The only conclusion I can arrive 
at is that Lord Haldane used those words 
to mean that the matter of jurisdiction 
was notinvolved in coming to the decision 
not in the result of the decision. Tf the 
conclusion of law or fact cannot be inter- 
fered with in revision and if that were 
taken to bea statement of the law with- 
out exception, then it would have the effect 
of repealing s, 115. Therefore Lord Hald- 
ane added the words “in which the question 
of jurisdiction is not involved” and by that 
I undeistand him to mean, to repeat 
myself, that whena decision is come to in 
a matter in whichthe Court has jurisdic- 
tion, a question of jurisdiction is not 
involved. I would dispose of this Rule on 
those grounds. 


A large number of authorities have 
been quoted by Mr. Sarju Prasad and 
Mr. S. N. Ray in support of their respec- 
tive cases, but there is hardly a case which 
isin point. It is true that Mr. Ray relied 
_upona judgment of Adami, J.,in a similar 
casein which that learned Judge said 
that the District Judge had juris- 
diction to decide the matter and he 
found thatthe valuation placed on the 
‘suit by the plaintiff was a reasonable valua- 
tion. Then he goes on to observe that had 
it been arbitrary or unreasonable he 
would interfere. Mr, Sarju Prasad relies 
upon that to support his contention that 
the valuation in this case was wunreason- 
able, It is quite clear that the learned 
Judge in the case to which J am referring, 
. which was the case of Janki Sahay v. Lal- 
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behari Lal (4), was referring to cl. 3, 
s. 115 in the sense that if the decision had ` 
been arbitrary and unreasonable, it would 
have been the exercise of jurisdiction 
illegally or with material irregularity. The 
case, however, in so far as it gives any 
support to either side would support the 
respondent in my judgment. But itseems 
to me that in all these cases the matter 
isto be decided not only on the plain 
reading of s. 115 itself, but on the par- 
ticular facts of the case and even if I 
had been of the opinion that the order 
was revisable, which Tam mot, in my 
view of s. 115, I would havecome to the 
conclusion that the jurisdiction should not 
have been exercised on behalf of the 
petitioner in this case, because, it would 
have been avery fine question as to whe- 
ther the learned Judge was wrong in 
substance in coming to the conclusion 
that the proper valuation was Rs. 650. 
By that I mean that while recognizing 
that the proposition which Mr. Sarju Prasad 
puts forward is well founded, namely, that 
the proper valuation should be the valua- 
tion of the property itself, I am not al- 
together persuaded that the valuation 
although expressed as being the loss which 
the plaintiff would suffer, was not in fact 
the valuation of the property itself. For 
these reasons I come to the conclusion 
that the Rule must be discharged with 
costs; hearing fee two gold mohurs. 
De - Rule discharged. 


` (4) %4 Ind Cas, 103; A I R 1926 Pat. 834; 1926) Pat. 
102, 


BOMBAY HIGH COURT 
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MURPHY AND Sen, Jd. 
NEMTULLA TYEBALLI— 
APPELLANT 
versus 
SAFIABU ALLIBHAI— RESPONDENT 

Transfer of Property Act (IV of 1882), s. 53-A 
—Part performance—Applicability of doctrine 
—Unregistered deed of assignment— Possession— 
Relief for specific performance barred— Assign- - 
ment challenged by executant--Part performance, 
doctrine of, if can be relied on—Document, admis- 
sibility of— Evidence to prove ecntents—Ad- 
missibility—Evidence Act (I of 1672), s. 91, 

An agreement for sale to A husband of B 
defendant No. 7, was executed in 1919. Jt “was 
set aside by the consent of parties and was 
replaced by a deed of assignment, executed on 
September 4, 1923, by C in favour of B the 
wife of the vendeein the prioragreement. his 
deed was made over to the vendeewho did not 
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get it registered. B obtained letters of adminis- 
tration ofthe estate and went (into possession. 
After the relief-of. specific performance had become 
barred by time C impeached the assignment. B 
resisted this by relyingon the doctrine of part 
performance: 

Held, that B was not entitled to rely cn the bare 
agreement and possession. andthat the doctrine 
of part performance would not apply even ifB 
was in possession under the agreement. Pir Bux 
v. Mahomed Tahar (8), applied. 

Held, also that the document being unregister- 
-ed, was inadmissible in evidenceand could not be 
referred to for any purpose and no evidence was 
admissible to prove its contents under 8,9), Evi- 
dence Act, 


F. C. A. from the decision of the First 
Class. Sub-Judge, Surat, in C. 5. No. 191 
of 1915. ° 

Mr. R. J. Thakor, for the Appellant, 

Messrs. M. B. Dave and N. N. Majumdar, 
for the-Respondent. -- 


Murphy, J.—This appeal arises. out of 
regular Civil Suit No. 191 of 1915, which 
has hud asomewhat chequered career. It 
was an administration suit, filed in 1915, 
for the administration of the estate of one 
Tyeballi, who died in 1912, and his father 
Alibhai, who died in October 1909. The 
suit went on, and a preliminary decree 
was passed in March 1924. There was an 
appeal against that decree which was 
heard by Marten, O. J. and Crump, J. 
The appeal was lodged by the present 
defendant No. 7, who is now one of the 
respondents before us, and it was dismissed. 
But cross-objections had been put in by 
defendant No. 3 and these were considered 
by the learned Chief Justice, who said : 

“Ag regards the cross-objections, they are based on 
the allegation that defendant No. 3, Namtulla, never 
assigned her interest to defendant No. 7, Safiabu. 
The objections bear date March 16,1925, but do not 
seem to have been formally admitted till Feb- 
ruary 17, 1927. It is consequently rather startling 
to find this claim put forward, seeing that in the 
judgment of the learned Subordinate Judge, 
Mr, Kharkar, on September 15, 1923, it was stated 
asa matter of fact ‘And Safiabu has already bought 
off, out of Court, the interest of defendant No. 2 
Kurban. Hussein and his sisters by paying him 
Rs. 24,020.’ Similerly at the further hearing 
Mr. Desai on March 17, 1924, stated, Safiabu has 
since managed to buy off the interest of this de- 

- fendant No. 2 (and his sisters) for Rs. 24,000 as 
stated in the judgment, Ex. 276 and she accord- 
ingly now represents the interest not only of the 
original defendant No.1, her mother, but also of 
defendants Nos. 2 to 5. How the Pleader represent- 
ing defendant No 3 allowed those statements to 
remain unchallenged and the decree to be passed 
accordingly is not apparent to us”. g 

Mr. Thakor, however, has explained that 
the. decree in the matter is. nob signed by 
defendant No. 2's Pleader, who had ad- 
mittedly died, and this is the answer to 
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the learned Ohief Justice's query. In 
consequence of these circumstances the 
learned Chief Justice thought that the 
best course would be to dismiss the main 
appeal, and to direct thet as regards the 
share of Namtulla, defendant No. 3, there 
is to be an inquiry as to whether she has 
assigned it to defendant No.7. Matters 
accordingly went down to the lower Court 
and the learned Subordinate Judge, 
Mr. Desai, framed two issues. He found 
that the deed of assignment relied on by 
defendant No. 7 was not admissible in 
evidence for want of registration, and that 
it was not open to defendant No.7 .to 
adduce any secondary or extrinsic evidence 
of such assignment. He decided conse- 
quently that there had been no valid 
assignment of defendant No. 3’s share of 
17-144ths of (b) and (c) properties referred 
to in the decretal order, which she should 
recover from the administratrix on payment 
of the appropriate amount of court-fees, 
and that defendant No. 7 should take the 
remainder after deducting the shares, not 
only of plaintiff and defendant No.6 but 
also of defendant No. 3, as representing 
the interests of defendant No. 1 and of 
defendants Nos. 2, 4 and 5 only. This 
finding came up to this Court in appeal 


“and was disposed of by a Bench of which 1 


was a member. We observed that the 
learned Chief Justice’s judgment, with the 
issues down to the learned Subordinate 
Judge, for a finding, had been treated 
much too narrowly, and that what should 
have been done was to hold an inquiry as 
to whether there had been an assignment, 
that is, an assignment at lawor in equity, 
by defendant No. 3 to defendant No, 7. 
The issue was accordingly remanded back 
to the lower Court. It has now been 
returned for the second time, the finding 
being that defendant No. 7 is entitled to 
receive the original share of defendant 
No. 3 in the estate of her father Tyeballi 
and her grandfather Allibhai, on payment 
of Rs. 12,000 within three months from the 
date of the finding. 


The learned Subordinate Judge held 
that there was no assignment in law 
but that on the strength of certain rulings, 
which he has quoted, defendant No. 7 can 
resist defendant No 3's prayer for being 
put in possession of her share, and referred 
to Venitatesh Damodar v, Mallappa Bhim- 
appa (1); and the Privy Council case of 


(1) 66 Ind.:Gas. 868; AIR 1822 Bom. 9; 46 B 522; 
24 Bom. L R 242, 
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Skinner v. Skinner (2) was, he thought, 
inapplicable. Inthe end he said that on 
the equitable doctrine of part performance 
defendant No. 7 was not entitled to remain 
in possession and she cannot claim the 
equitable relief of being allowed to con- 
tinue in possession of the share of defend- 
ant No. 3 without paying the sum agreed 
on, on the ground that he who seeks equity 
must do equity. Holding therefore that 
there had been an assignment in equity, 
though not at law, by defendant No. 3 of 
her share to defendant No. 7 he found that 
defendant No. 7 was entitled to receive 
the original share of defendant No. 3in 
the estate of her father Tyeballi and grand- 
father Allibbai, on payment of Rs. 12,000 
within three months. Apparently no 
interest on the Rs, 12,000 was claimed and 
he has allowed none, and we are informed 
that Rs. 12,000 have since been paid into 
Court in accordance with this order, which 
is ea assailed in appeal by defendant 
No, 3. 

Mr. Thakor's argument for defendant 
No. 3 is that the doctrine of part perform- 
ance relied on by the learned Judge does not 
apply to this case. The leading cases on 
the point in this Court are: Bapu Apaji y. 
Kashinath Sadoba (3) and Venkatesh: Damo- 
dar v. Mallappa Bhimappa ‘1). The rule 
in Bapu Apaji v. Kashinath Sadoba (3) is 
to the effect that where the plaintiff, being 
the owner of certain immovable property, 
seeks to recover possession of that property, 
and there are no facts operating to his pre- 
judice, itis a valid defence to the suit that 
the plaintiff had agreed to sell the property 
tothe defendant, the agreement being at 
the date of suit still capable of specific 
enforcement, but there being no registered 
conveyance passing, the property to the 
defendant, who has taken possession under 
the agreement for sale and is willing to 
perform his part of it with the plaintiff. 
The qualification here is that atthe date 
of the agreement a suit for specific per- 
formance was still available to the defen- 
dant. The doctrine is further expounded 
in Venkatesh Damodar v. Mallappa Bhima- 
ppa (1) in which on somewhat similar 
facts Macleod, CO. J., held that whether the 
defendant's right to sue for specific per- 
formance still subsisted or not was im- 

(2) 119 Ind. Cas. 633; AIR 1929 PC 269; 561A 
363; 51 A 771; 6 OW N 835; 50L W 451; (1929) AL 


3 1080; Ind. Rul. (1929) P C337; 57M L J 765; 
500 L J 487; (1929) M W N 937; 82 Bom. L K 


1,1LPLT1(P G) 
(3) 39 Ind. Oas, 103; AIR 1916 Bom, 1; 41 B 438; 


29 Bom, L R100, ` 
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material. The headnote says: 
“The plaintiff agreed to sell certain property to 


the defendants which was already in their posses- 


sion. The defendants paid up the full purchase 
money to the plaintiff, but omitted to take from him 
a registered sale deed. After their right to obtain 
specific performance of the agreement to sell had 
become time-barred the plaintiff sued to recover 
possession of the property: 

Held, dismissing the suit, that the defendants 
were entitled to remain in possession against the 
plaintiff.” É 

Meeleod, O. J., there held that the deci- 
sion in Bapu Apaji v, Kashinath Sadoba 
(3) which, -he fconsidered, was based ‘on 
the fiduciary aspect of the vendor's position 
and the impropriety of permitting. him 
to succeed against his vendee in a suit for 
possession, and that that argument must 
also-apply where the vendee in possession 
has allowed the time for filing a suit for 
specific performance to expire, But it hag 
been pointed out tous by Mr. Thakor that, 
although in 1929 the doctrine of part per- 
formance received statutory recognition in 
s. 53-A, Transfer of Property Act, the judg- 
ments of the Judicial Committee of the 
Privy Council do not support the doctrine 
in Venkatesh Damodar v. Mallappa Bhim- 
appa (1). Mr. Thakore relied on the lead- 
ing case of Ariff v. Jadunath Majumdar (4) 
in which it was held by the Privy Council 
in a judgment delivered by Lord Russell of 
Killowen: 

‘that there being no lease made by a registered 
document as required by s. 107, Transfer of Porperty 
Act, 1882, the appellant was entitled to eject-the 
respondent, with liberty to him to apply to 
remove the structures; had the respondent's right 
to sue for specific performance not been barred, he 
could have claimed the execution of an instrument 
which he could have registered, the'appellant’s suit 
being stayed in the meantime.” : h 

This finding seems to be opposed to the 
doctrine in Venkatesh Damodar v. Mallappa 
Bhimappa (1) though Mr. Dave has 
endeavoured to distinguish it, in that it 
deals with a lease and not with a sale. The 
next case relied on is Currimbhoy & Co. v.’ 
Creet (5). The ruling in that case is: 

‘Defendants in a suit for ejectment in a Oourt in 
which a counterclaim is incompetent cannot obtain 
protection onthe ground thet they are in possess 
sion under an agreement for a lease without 
bringing a separate suit for specific perform- 
ance before their right to doso has become barred 
under Art, 113, Limitation Act; it is not sufficient that 

(4) 131 Ind, Cas, 762; AT-R1931-P 0.79; 58I A 
91; 5801235; 6U.M1.J 538; 33L W586; 53 0 L 
J 359, 350 WN 550;15 RD 354, 80 WŴ N 739; 
(1931) M W N 480; Ind. Rul, (1931) P O 154; 3 Boma 
L R913(P 0) : 

(5) 141 Ind. Cas. 203; AIR 1933P O23; 60 IA 
297; 60 O 980; Ind. Rul (1933) P O 15; (1933) M 7WeN. 
10; 64.M L-J'103;.37 O W N 265; 37 LW 253; -35 
Bom, LR 223; (1933) A'L J 611; 57:0 L. J' 264 
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the right was not so barred fat the institution of the 
suit for ejectment:” 

The next 
Macpherson (6) an older one-which I need 
not discuss, and also Chhatra Kumari Devi 
v. Mohan Bikram Shah (T). These were 
quoted on the point that there can be only 
one legal owner of the property at the same 
time. It seems to us that the latest case 
decided by His Majesty's Privy Council 
concludes the matter, as far as this Court is 
concerned. Thisis Pir Bux v. Mahomed Tahar 
(8) which was an appeal from. the Court of 
the Judicial Commissioner of Sind. It con- 


cerned a plot of land in New Sukkur, which’ 


had been granted by the Collector of Sok- 
kur half and half tothe parties to the suit. 
One of these was a political exile, and had 
hopes of being allowed to return to Quetta, 
his native place. He accordingly executed 
an agreement to sell the plot which was 
allotted to him by the Collector, to the appel- 
lant before the Privy Counsil, Khan Baha- 
dur Mian Pir Bux, in the event of his being 
allowed to return to hie native place by the 
political anthorities, by- the end of May 
1919. The District Judge dismissed the 
suit, In appeal the Judicial Commissioner's 
Court reversed the District Judge’s decree, 
and allowed plaintiff one for possession of 
the plot in question, disallowing the appli- 
cation of the doctrine of part performance. 
Their Lordships referred to the case of 
Ariff v. Jadunath Mazumdar 
although that case concerned a lease they 
held that: it applied to one of sale also. 
They remarked (p. 1200): 

“Tt remains to ‘take note of the fact that since the 
present’ suit was brought the law in India has been 
altered by the Transfer of Property (Amendment) 
Act XX of 1929, which has inserted a news, 53-A in 
the principal Act, whereby a defendant in an action 


of ejectment may in certain circumstances, effectively 
plead possession under an unregistered contract of 


sale in defence of the action. Their Lordships’ views, 


as expressed in the present case, must therefore be 
understood to be referable to the state of the law 
before this partie, importation into India of the Eng- 
Jish equitable doctrine of part performance.” E 
“The facts in this case are that originally 
there was an agreement to sell tothe hus- 
band of defendant No. 7 executed in 1919, 
This admittedly has never been put into 
effect, and we must assume that it was 


(6) 31.057; 301 A 233; 8 Sar. 554 (P O.) 

(7) 133 Ind. Oas. 705; A I R 1931 P O 196; 58 I A 
279; 10 Pat. 851; 6LMLJ 78 35 O W N 953; 8 
QW N 905; (1931) A LJ 783; Ind. Rul. (1931) 
P O 241 (P O.) 

(8) 151 Ind. Oas. 
A 388; 7 RP U60; (1934) A L J912; 110 W 
1145; 40 L W 492; (1934) M .W N 1037; 18 R D 469; 
a ia 34; 36 Bom, L R 1195; 60 O LJ 370 
PO). ce 


a 


i è m e | re a Safa ae ey 8 
NEMTULLA TYEBALLI v. SAFİABU ALLIBHAI (BOM.) 


case relied on was Webb v. ` 
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set aside by the consent of the parties, as 
it was replaced by what is called a deed 
of assignment, executed on Septem ber 
4, 1923, by defendant No. 3 in favour of 
defendant No.7, the wife of the vendee, in 
the agreement of 1919. This.deed of as- 
signment was made over to the vendee, who 
did not get it registered. Consequently, 
it is not admissible in evidence and cannot 
be referred to for any purpose whatever ;, 
neither under s. 91, Evidence Act, is any 
evidence admissible to prove its contents. 
Mr. Dave for the respondents has relied 
especially on Bapu Apaji v. Kashinath 


-Sadoba (3) and Venkatesh Damodar Y. 


Mallappa Bhimappa (1) and to Sir Dinshah, 
Mulla’s work on the Transfer of Property 
Act, where there is a distinction made in 
the notes to s. 53-A on the equities, the 
learned author stating that there are three 
kinds of equities, one similar to the equity. 
in Maddison v. Alderson (9), that is the 
equity of part performance, one like the 
equity in Walsh v Lonsdale (10) and the 
fiduciary capacily of the vendor. The argu- 
ment has been based on the cases of Bapu, 
Apaji v. Kashinath Sadoba (3) and Venkatesh’ 
Damodar v. Mallappa Bhimappa.{1). The: 
notes at p. 247 of Sir Dinshah Mulla’s book 
show that it is an open question whether 
the above decisions are still good law if 
they go beyond s. 53-A. This work was 
published before the latest decision I have. 
quoted above, and it seems to us that in 
fact that decision has set aside. the doct- 
rine of part performance as explained in’ 
these rulings. We think therefore that in 
this case the defendant is not entitled to. 
rely on the bare agreement and pos-. 
session. d 

On the facts also it does not seem tous that 
defendant No. 7 has a case. The failure 
to register the document in question is 
shared equally between her and defendant 
No. 3 at the best, and defendant No. 7 is 
not in possession of the property, as far as 
we can see, in her own right, but as 
administratrix of the two estates for which 
she has obtained letters of administration. 
We consequently think that the learned 
Judge’s finding on this issue is wrong,- 
and, that it should have been in the terms 
of the original finding of Mr. P. C. Desai.’ 


This is to this effect: 

“The result is that I hold the alleged assignment 
of defendant No. 3's share to defendant No. 7 not 
proved. The above finding leads to a modification 


(9) (1883,8A O 467; 52L JOB 737; 475 P 821 
31 WR 820; 49 L T 308. 


(10) (1882) 21 Oh D9; 52 GJ Oh, 2; 31 W R109; , 
- 46 LT 858, © 5 A 
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of the decretal order of this Oourt dated March 
17, 1921 to the following effect, namely: 
dant No. 3’s share is declared to be 17-144ths of (b) 
and (c) properties referred to in the said decretal 
order, which she shall be at liberty to recover on pay- 
ment of the appropriate amount of court-fee.” : 

The last point, which was actually sug- 
gested by myself, arises out of the fact that 
the property alleged to be assigned to 

. defendant No. 7 was in part immovable 
property andin part shares in industrial 
undertakings. Such shares can be trans- 
ferred apart froma registered instrument. 
The question is whether the assignment 
would hold good as regards those shares or 
not. The document which is inadmissible 
for want of registration however does not 
distinguish between defendant No. 3's share 
in the industrial Company’s shares, or her 
interest in the immovable property, and it 
is not possible in the circumstances to 
separate the two. Moreover, there has not 
been any actual transfer of the shares, for 
these are held by defendant No. 7 as 
administratrix of the estate. We think 
that for these reasons Mr. Desai’s finding 
on the iesue must be confirmed. Since the 
claim as to the non-existence of any transfer 
was made late, and has thus been the 
cause of the whole trouble, we think that 
each party should bear her own costs. 


N. o Order accordingly, 


r 





2 


RANGOON HIGH COURT 
First Civil Appeal No. 97 of 1934 
» February 13, 1935 
Mrt Bo AND Baau ey, JJ. 
MAUNG PO GYI AND otsaers— 
APPELLANTS 
versus a 
R. K. BANERJEE—RESPONDENT 
„Provincial Insolvency Act. (V of 1920), ss. 43,37— 
Receiver and appointee—Distinction — Annulment of 
adjudication—Receiver, if ceases to be Receiver in 
insolvency—Appointee to receive insolvent's property— 
Whether agent of insolvent—Payment of appointee— 
Whether saves limitation — Limitation Act (IX of 
1908), ss. 19, 20 — Acknowledgment — Essentials of 
s. 19. < 
From the moment of the annulment. of an order 
of adjudication and onwards the Receiver ceases to 
be Receiver in insolvency, but if he is appointed 
to receive the property of the insolvent he becomes a 
mere appointee with reference to such property and 
thus a mere custodian of the property which comes 
into his hands, Therefore a bare appointee (i. e., an 
appointee under a vesting order which does not im- 
pone any condition relating to the property of the 
debtor), has no authority to deal with the estate 
of the insolvent as agent or on behalf of thein- 
solvent except as regards realization of the in- 
‘solvent’s claims against others. When the Oourt 
„vests the property of the insolvent in an appointee, 
the property is put out of the control’ of the in- 
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. Solvent, but the appointee is no more than the cus~ 
“That defen- 


todian of such property. Consequently, the creditors 
are not entitled to any relief against the appointee. 
All that they are entitled to do as regards him is to 
execute any decree that they may obtain against 
the insolvent by getting a garnishee order on account 
of hiscustody of the property belonging to the in-- 
solvent, z z 
A person appointed to receive the insolvent’s pro- 
perty after the order of adjudication is not the in- 
solvent’s agent duly authorized to make the payment, 
because the insolvent. has no control over the pro- 
perty andit is impossible to conceive that he would’ 
in law be in a position to grant valid authority to the 
appointeeto make any payment out of the property. 
held by the appointee, Payment to him will not 
therefore save limitation. g 
Where there is no definite or unequivocal acknow- 
ledgment of the debt, a case cannot be brought 
within-the purview of s. 19, Limitation Act. 


F. ©. A. from the decree of the Assist- 
ant District Court, Mandalay, dated’ 
March 13; 1931. E 

Mr, Ko Ko Gyi, for the Appellants. 

Mr. Clark, for the Respondent. f 

Mya Bu J.— This appeal must be dis- 
missed. ‘The appellant's suit is for recovery 
ofa sum of Rs. 7,233-4-0 due on a pro- 
missory note dated February 24, 1926; 
which respondent No. 2 Chetlyar Firm had 
executed in ths appellants’ favour in: 
respect of a sum of Rs. 11,000 deposited: - 
by the sppellants with respondent No. 2 
firm repayable on demand and bearing 
The 
original promissory note having been 
lost, the trustees of the firm signed a 
duplicate of the lost promissory note on 
January 5, 1928. This duplicate having 
been filed in another proceeding, a certified 
copy of it was filed with the plaint when 
this suit was instituted. Respondent No. 2 
firm was adjudicated insolvent in Civil 
Miscellaneous No, 64 of 1927 of the Dia- 
trict Court of Mandalay on June 22, 1927. 
After this adjudication and while the 
estate was in the hands ‘of respondent 
No, 1, the Official’ Receiver of Mandalay, 
as Receiver in insolvency, the ` plaintiff- 
appellants received from him a sum of 
Rs. 2,623 on July 22, 1929, as dividend 
paid in part in respect of the amount 
due on the promissory note. The adjudi- 
cation was however annulled on Feb- 
ruary 11, 1930, on failure of respondent 
No. 2 firm to apply for discharge. There- 
upon the District. Court made an order 
under s. 27, Provincial Insolvency Act, 
directing the property ofthe insolvent be 
vested in the Official Receiver as from the. 
date of the annulment of the order. of 
adjudication. Subsequently to this order, 
respondent No. 1 made two further pay- 
ments to the appellants in part satisfaction, 
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of the amount due on the promissory ncte, 
namely Rs.1,477 on June 12, 1930 aud 
Rs. 728-8-0 on December 16, 1931. Fin- 
“ally, on February 10, 1934, this suit 
was instituted by means of a plaint in 
which the defendants were described 

us : h i 
kn O. T. A. R. A, Annamalay Chettiar Firm 
money-lenders, and bankers, B. Road, Mandalay, by 
Mr. R.A. Banerjee, (Official Receiver and Advocate, 
now as appointee of the firm). 

“Firm, 26, B. Road, Mandalay. 2. Annamalay 
Chettiar, managing partner of O. T. A. R, A. Chettiar 
Firm (now in liquidation) as pro forma defendant, 
B. Road, Mandalay.’ 

. In this appeal however they as res- 
pondents have been described by the 
appellants in their memorandum of ap- 
peal as | i h 

“Mr, R. K. Banerjee, Official Receiver, appointee of 
O.T. A. R. A. Ohettyar Firm, Mandalay, and Anna- 
malay Chettiar, managing partner of OTARA. 
Chettiar Firm (now in liquidation). 

In spite of this confused stale of the 
description of the defendants, it is not 
impossible to make out with some claim 
to accuracy the real object of the appel- 
lants suit, which is to get a decree 
against both the U. T. A. R. A. Chettiar 

. Firm and Mr. R. K. Banerjee, the former 
being the party principally liable on the 
promissory note and the latter being the 
person in charge of the estate of the firm. 
Two questions arose irom the pleadings in 
the District Court: (1) Is the suit barred 
by limitation? and,(2) does the suit lie 
against defendant No. 1. The case of 
Jaing Bir Singh v. Official Receiver (1), 
bears importance upon both the questions 
in issue. Itis a case decided by a Full 
Bench of this Court in a matter arising 
out of {proceedings relating to the insol- 
vency of respondent No. 2 firm. Upon the 
principal point arising for decision before 
the Full Bench, it was held that ; 
“on an order of annulment being passed under s. 45 
Provincial Insolvency Act the Court ceases to have 
jurisdiction to entertain, hear, or determine an 
application by the Receiver to have a transfer of 
property set aside under 8s 153 or 8. 54 of the Act, 
whether such application was presented before or 
after the order of annulment. 

It further decided that 
“in making a vesting order under s. 37 the Court 
may impose conditions relating to'the property: of 
the debtor, but not of any other person. In vest- 
ing the property of the debtor in any appointee, 
the Court cannot order that he should continue the 
liquidation of the-debtors assets on the same terms 
antl conditions as those on which the Receiver io 
insolvency would have been entitled to carry out 


(1) 145 Ind. Oas. 320; A I R 1933: Rang. 223; 11 R 
987; 6 R Rang. 33 (F B). 

(2) 134 Ind. Oas. 818; AI R 1931 All. 71; 53 A 313; 
(1931) A L-J 18; Ind, Rul. (1934) All, 864, 
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the liquidation of his estate if the insolvency had 
still been subsisting. : 

The principle that is deducible from 
this case is inter alia that from the mc- 
ment of the annulment of an order of 
adjudication and onwards the Receiver 
ceases to be Receiver in insolvency but 
if he is appointed to receive the property 
of the insolvent he _becomes a mere 
appointee with reference to such pro- 
perty and thus a mere custodian of the 
property which comes into his’ hands. 
It is clear therefore that a bare ap- 
pointee (i. e., an appointee under a vest- 
ing order which does not impose any con- 
dition relating to the property of the deb- 
tor), such as respondent No. | is in this case 


: has no authority to deal with the estate 


of the insolvent as agent oron behalf 
of the insolvent except as regards realiza- 
tion of the insolvent’s claims against 
others. When the Court vests the property 
of the insolvent inan appointee the pro- 
perty is put out of the control of the 
insolvent, but the appointee is no more 
than the custodian of suck property. 
Upon these principles it is perfectly clear 
that the’ appellants are not entitled to 
any relief against respondent No. "1, All 
that Lhey are entitled to do as regards 
him is to execute any decree that they 
may obtain against respondent No. 2 firm 
by getting a garnishee order on account 
of his custody of the property belongiog 
to the insolvents. Therefore the finding of 
the Court below that the suit did not lie 
against respondent No. 1 must be upheld. 

On the question of limitation, it was 
contended inthe trial Oourt, inter alia, 
that the suit fell within the purview of 
s. 10, Limitation Act, or, in the alternative, 
under Art. 145. Sufficient reasons have 
been advanced by the learned ‘Assistant 
District Judge -to show that-neither’s. -10 
nor Art. 149 is applicable, and the learnéd 
Advocate forthe appellants very properly 
declined to press these points in support 
of his appeal. What has been most 
strenuously urged before us is that inthe 
circumstances of the case the appellants 
should be permitted to amend -their 
plaint with reference to the ground upon 
which exemption from the operation of 
the Limitation Act was pleaded therein. 
In para. 9 of the plaint ths grounds vof 
exemption are set out thus: 

“That the plaintifis claim exemption from the 
operation of limitation as plaintiffs received “last 
dividend towards the , promissory note on December. 16, 


1931 as well as the order of the ‘District “Oourt in 
Oivil Miscellaneous No, 64 of 1927 allowing plains 
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tiffs to sue .the appointee without the permission 
of the Court was passed on September 25 1933, 
which arẹ as such within three years of the 
date of this suit” 


The second of these grounds falls neither 


unders. 14 nor under s. 19 ors. 20, Limi- 
tation Act. With reference to the first of 
these grounds when we keep clearly in 


view the difference in the position of an. 


appointee from that of a Receiver in insol- 
vency, no difficulty can arise. Under s. 20, 
where part of the principal debt is before 
the expiration of the prescribed period 
paid by the debtor or by his agent duly 
authorized in this behalf a fresh period 
of limitation shall be computed from the 


time when the payment was made; but: 


bearing in mind the distinction between 
a Receiver and a bare appointee under 
B. 37 of the Act, the appointee can hy no 
stretch’ of imagination be the insolvent’s 
agent duly authorized to make the pay- 
ment, because the insolvent has no control 
over the property and it is impossible to 
concieve that he wouldin law bein a 
position to grant valid authority to 

appointee to make any payment out 
the property held by the appointee. 


Therefore, itis quite unvecessary tocon- 


sider the effect of the various circum- 
stances which the learned Advocate for the 
appellants has ‘attempted to place before 
us gathered from various parts of the pro- 
ceedings inCivil Miscellaneous No. 64 of 1927 
to show. that the insolvent connived or 
acquiesced inthe payments made by the 
appointee after the order of annulment. 
The hearing of this appeal has taken 
place on three occasions. None of these 
circumstances which the learned Advocate 
for the appellants attempts to rely onin 
support of his plea of exemption from the 
operation of the Limitation Act was hinted 
at in the Court below, nor was there 
anything to suggest in the memorandum 
of appeal that anything beyond what 
was pleaded in the plaint would be relied” 
on; but when the hearing was adjourned ` 
from time totime, the learned Advocate 
had the opportunity’ of bringing forward 
the other points which he is urging before. 
us, and, finally, he had had the opportu- 
nity to inspect the record in Civil Miscel- 
laneous No. 64 of 1927 to enable him to 
present fo us all available circumstances 
likely to support his plea of exemption 
from the operation of the Limitation Act.- 
The last material which the learned Ad- 
vocate discovered is an affidavit filed in 
Oivil Miscellaneous No.. 46: of 1927 in: 
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support of an application by the insolvent - 
under s. 38, Provincial Insolvency Act.. 


_In this affidavit the agent of respondent . 


No. 2 firm stated: Peer 
“The total estimated amount of my liabilities in- 
cluded inthe schedule under the deed of composi- 
tion is Rs. 5,53, 958-3-6 and the balance amount 
of composition payable to the creditors at 5} per 


cant after deducting the dividend paid is” 
Rs. 1,34,399-!3-9, as per schedule attached to the 
scheme.” f f 

In para. 6of the same affidavit the 


deponent also stated: A < 
“The names of my creditors with their occu- ' 
pations and addresses and the amount of debts - 
due toor claimed by such creditors are contained . 
and shown by the lišt (signed by me) to this my - 
affidavit.” | 
This affidavit was sworn on February 21, 
1931. To this affidavit are annexed several 
sheets of paper on which the list of cre-- 
ditors referred to in para. 6 of the; 
affidavit appears, but only the first of, 
these sheets bears the signature purporting 
to be that of the deponent, while the aps: 
pellant’s debt is mentioned on one of the, 
subsequent sheets bearing no signature, 
It is claimed that the attidavit read with, 
the list ia sufficient to bring the appellants. 
case within the purview of s. 19, Limitation 
Act. Even if we igaoore the defect in- 
volved in the absence of any signature | 
on the particular sheet of paper on which. 
the appellants’ debt is mentioned, I am of. 
the opinion that the case cannot be brought. 
within the purview of s. 19 because there 
is no definite or unequivocal acknowledg-; 
ment of the debt inasmuch as the state- 
ment in para. 6 of the affidavit leaves 
the question whether the debt of the appel- 
lants- comes under the category’ of debts- 
‘due to’ the appellants or that of debts, 
‘claimed by’ the appellants, too vague. 
That being so, in my opinion, no suffici-. 
ent ground has been made out to entitle- 
us to give the appellants an opportunity’ 
of amending their plaint with reference 
to the ground upon which exemption from, 
the operation of the Limitation Act is 
sought. The suit as it stands, therefore, 
is a simple suit on a promissory note for. 
the recovery of money payable on demand 
due on a promissory note. The period of 
limitation for such a suit, it is not disputed, 
is three years, and unless the last of the- 
payments made by the appointee can be 
brought either within the operation of 
s. 19 or s. 20, the suit clearly is barred 
by limitation, “For these reasons I would 
dismiss the appeal with costs. 
Baguley, J.—I agree that this appeal 
must be dismissed -bui would like to give 


786 ees 


my reasons later. I havé tow had the 
advantage of seeing my brother's judgment 
typed out, and I would like to make the 
following comments. With regard to res- 
pondent No. 1, I agree that the suit must 
fail. He was at one time the Receiver 
in insolvency of the estate of the O.T. A. 
R. A. Chettyar Firm, but he has now 
become merely an appointee in whom the 
assets of the firm were vested at the time 
that the order of adjudication was annul- 
led. When a vesting order is made on 
annulment of the adjudication under s. 37, 
Provincial Insolvency Act, it is open to 
the Court to make the appointment on 
certain conditions, but in this case, no 
conditions were laid down, except a condi- 
tion that he should not receive double 
remuneration when the property passed 
from himself as Official Receiver to himself 
as vestee under s. 37, 

I agree that when a vesting order is 
made in favour of a certain person with- 
out any conditions whatsoever, he merely 
holds the property passively, while the 
creditors may take such action as they 
may think fit to recover their debts from 


_ the judgment-debtor. It is unnecessary in 


this case to decide what conditions might 
have been made when none were actually 
made, but in this connection, as my bro- 
ther has quoted in extenso from Jaing Bir 
Singh v. Official Receiver (1), I 
would pcint out that that decision was 
the decision of a Full Bench which came 
into existence to answer a single question: 

““ When an insolvency has been annulled under 
the provisions of s. 43, Provincial Insolvency 
Act, and the Receiver has, before the order of an- 
nulment, applied to the Court to have a transfer 
of ‘property or undue preference annulled under the 
provisions of s. 53 or s. 54 of the Act, has the Oourt 
jurisdiction, after the order of annulment of the 


insolvency proceedings, to continue the proceedings 
under s, 53 or s. 54 of the Act?” 


_ That was the only question referred to 
the Bench, and, therefore, this ruling is 
only a binding authority for the answer 
to that question. The remainder of the 
quotation referred to by my brother was 
no more than an obiter. 
The Hon’ble the Chief Justice begins 
the passage referred to as : 
' “Wor instance, I take it that the Court after 


passing an order annulling the insolvency would 
not be entitled ..... $ 


and then “follows a reference to Panna 
Lal v. Official Receiver (2), which had in 
“effect what had been stated above. The 
judgment, however, continues and refers to 
two Madras cases and one Lahore case in 
which the opposite view was taken. It 
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will be seen that the point is one in 
which it was recognized. that there exists 
a conflict of opinion. : : 

In this case, however, no conditions were 
imposed. Mr, T. K. Bannerjee, held the 
property simply as. vested in himself, pre- 
sumably for the benefit of the creditors, 
and any payment which he may have 
made cannot be regarded as being a pay- 
ment made by authority of the ex-insolvent. 
So far as the ex-insolvent himself is con- 
cerned, it was admitted in argument that 
none of the grounds for exemption from 
limitation as against him could save limita- 
tion, and as a last resort it was urged 
that he might be allowed to amend his 
plaint by basing exemption from limitation 
on the statements made in the affidavit of 
February 21, 1931. As my brother has shown, 
this affidavit is altogether defective in 
more ways than one. The sheet ofpaper 
on which the creditors’ names appear is 
not signed, and the affidavit itself merely 
stated that the list of creditors attached 
to the affidavit showed the amounts of 
debi“ due to, or claimed by, such creditors,” 
which is certainly not an unequivocal 
admission which is required to stay the 
operation. of limitation. I, therefore, agree 
that this appeal must be dismissed with costs, 

N, Appeal dimissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 1300 of 1934 
February 14, 1935 
Youna, C. J. AND ABDUL Rasarp, J. 
MEW A-—Oonvict—APPELLANT 


. VETSUS 
EMPEROR—Oppositg PARTY 

Penal Code (Act XLV of 1860), ss, 34,  300— 
Murder—Common intention—Brutal murder— All 
accused taking part in beating—Mere fact that it 
is not known by whom fatal wound is caused, 
if ground for not awarding death penalty—Cri- 
minal trial—Sentence—Power of High Court to 
enhance sentence—Criminal Procedure Code (Act V of 
1898), ss. 439, 367 (5)—Court passing lower sentence 
for murder must give reasons. 

The mere fact that it is impossible to say 
which of the accused actually inflicted the fatal 
wound is no reason at all for refraining from 
passing the death sentence, where the Court is 
satisfied that there was a common intention to 
murder, brutally carried out, and that all took 
part inthe beating, the result of which was death. 

The High Court has power to enhance any 
sentence if it considers that the sentence passed 
in the lower Court is improper. Whether the 
High Court willinterfere or not will depend on 
the facts of each case. 

“While passing the lower sentence of transportation 
on a charge of murder, the Court must give under 
s. 367 (5), Criminal- Procedure -Oode, reasons why the 
normal sentence of death is not passed, 


1985 

Cr. A. from an order ofthe Sessions 
Judge, Multan, dated August 7, 1934. 

Mr. Ram Lal, for the Respondent. 

Judgment.—Mahmud, Mewa and 
Diwaya were charged withthe murder of 
one Pir Bakhsh in the Court of tho learned 
Sessions Judge, Multan. 
Judge found all the three accused guilty 
of a deliberate and premeditated murder, 
but sentenced them ail to transportation for 
life. Against the sentence the Local Gov- 
ernment have filed an application in revi- 
sion for enhancement of the sentence under 
s. 439, Criminal Procedure Code. We have 
also three appeals against the convictions 
to consider. 

The facts of this case are clear. Pir 
Bakhsh was acting as a lambardar. It was 
his habit to assist the Police in all criminal 
matters and in the course of his duties he 
gave information tothe Police concerning 
crimes committed by Mewa and Mahmud. 
Some days before the murder Allah Di- 
waya, a relation of Mewa, came to Pir 
Bakhsh in the presence of Ahmad Yar and 
Moosa, who have given evidence, and told 
the deceased that he oughtto stop giving 
information to Police, and, if he did not, 
something would happen to him. 

On the evening of May 30, 1934, Pir 
Bakhsh and his nephew, Ahmad Yar, were 
attacked by the three accused who had 
hidden themselves in ambush to wait for 
their arrival. Five cther persons hearing 
the shouts of Ahmad Yar came to the spot 
and they gave evidence that they saw the 
murder being committed. There were 
therefore in all six eye-witnesses. There is 
no reason to doubt the evidence of anyone 
of them. They were not moved by enmity 
or had any motive falsely to accuse the 
three appellants of murder. The learned 
Judge has believed this evidence and we 
agree withhim. The First Information Re- 
port was made without any delay and all 
these facts and the names of the witnesses 
were recorded therein. The accused pro- 
duced no defence. 

The medical evidence records that there 
were as many as 15 injuries on the deceas- 
ed, no less than 10 of them being on the 
head. The Civil Surgeon in his evidence 
says that the right temporal and occipital 
lobes of the brain ware pulped. There can 
be no doubt that the three accused deliber- 
ately lay iu wait in ambush in order to 
murder the deceased. There wa3 a deli- 
berate intention to murder. The nature 
of the beating corroborates the oral evi- 
dence of Moosa and Ahmad -Yar on this 
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point. The learned Sessions Judge has 
come to the same conclusion, but he deci- 
des that because it cannot be said which 
of the accused gave the blow which caused 
death he cannot inflict the sentence of 
death and that transportation for life under 
the circumstances is proper. The learned 
Judge relies upon a decision of this Court 
in Tara Singh v, Emperor (1). 

We are clearly of opinion that in cir- 
cumstances such as these there is only one 
penalty which ought to be imposed and 
that is death. The mere fact that it is 
impossible to say which of the accused 
actually inflicted the fatal wound is no 
reason at all for refraining from passing 
the death sentence, where the Court is 
satisfied that there was a common intention 
to murder, brutally carried out, and that 
all took part in the beating, the result of 
which was death. In this particular 
case there being no less than 10 wounds 
on the head the probability is that each 
and every one of the accused inflicted a 
head blow. The only other alternative pos- 
sibility might be that one of the accused 
confined himself to beating the head to a 
pulp while the other two confined their at- 
tention to the body. It would make no differ- 
ence if either of these two alternatives be 
the fact. If two of the accused know: 
ing that one of their party was deliberately 
beating the head of the deceased to pulp, 
still went on beating the body of the 
deceased, there would be nothing to choose 
in the liability of allthree, Inso far as 
there may be authorities of this Court, as 
suggested by the learned Sessions Judge 
which state that the sentence of transporta- 
tion for life is proper under circumstances 
such as these, we emphatically disagree. 

It has been argued that it is not proper, 
where the lower Oourt passed a substantial 
sentence of transportation for life, for the 
High Court to interfere, We cannot agree 
however with this argument. The High 
Court has power to enhance any sentence, 
Further the lower Court must give, under 
s. 367, sub-s, (5), reasons why the normal 
sentence of death is not passed. The reason 
given by this learned Judge is no reason 
in law. This Court has full authority to 
enhance any sentence, if it considers that 
the sentence passed in the lower Court is 
improper. Whether this Court will inter- 
fere or not will depend on the facts of 
each case. 

(1) 137 Ind. Oas, 262; A IR 1932 Lah, 189: (1932) Or. 
Oas. 173; 33 P L R-1; Ind. Rul, (1932) Lah, 328; 33 
Or, LJ 457, «© : 
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We accept the application in revision in 
this case, set aside the sentences of trans- 
portation for life and as there is no reason 
to discriminate between the accused impose 
in their place in all three cases sentence 
of death and direct that Mahmud, Mewa 
and Diwaya be hanged by the neck until 
they are dead. Allthe appeals are dismissed, 

Revision application accepted. 

N. Appeal dismissed. 


RANGOON HIGH COURT 
Civil Revision Application No. 4200f 1934 
February 26, 1935 





Mostey, J. 
- K. MANGABAN— APPLICANT 
versus 


B. B. UPADHAYA—Oppostrze Party 

Negotiable Instruments Act (X XVI of 1881), ss. 22, 59, 
74—Promissory note payable on demand—Negotiation 
—Holder with defective title without notice—Whether 
affected— Promissory note— Suit by endorsee—Endorsee. 
found to be holder in due course—Defence of dis- 
charge prior to endorsement—Hvidence—Admissi- 
bility of—Mere holder, if affected by prior equities. 

Where a promissory note payable on demand is 
negotiated, it is not deemed to be overdue, for the 
purpose of affecting the holder with defects of title, 
of which he had no notice, by reason that it appears 
that a reasonable time for presenting it for payment 
has elapsed since its issue. D. N. Shaha & Co. v. 
Bengal National Bank, Ltd (1), relied on, 

Where in a suit by the endorsee of a promissory 

note he is found to be a holder in due course, 
evidence in proof of the defence that the promissory 
note had been discharged prior to the endorsement is 
not admissible, But if he is mere holder he will 
be affected by any of the prior equities and the 
promissor defendant must be allowed to adduce 
proof of satisfaction of the promissory note. 
JO, R. App. from the decree of the Small 
Cause Court, Rangoon, dated August 21, 
1934. | 

Mr. Sulaiman, for the Applicant. 


Mr. N. N. Menon, for the Opposite Party. 


Order.—The plaintiff respondent, Upa- 
dhya sued the defendant applicant Manga- 
ban and one other on a promissory note 
dated February 11, 1932 for Rs, 500 execut- 
ed in favour of Sheo Pershad Panday. 
The plaintiff claimed to be the holder in 
due course as endorsee for consideration. 
It was claimed that Rs. 300 principal had 
been repaid towards the promissory note 
on March 18, 1932, and the suit was brought 
on May 31, 1934, for the balance of Rs. 324 
principal and interest. The defence was 
that the promissory note had been fully 
discharged by subsequent payments to 
Sheo Pershad, and that the promissory note 
could not be returned as Sheo Pershad had 
been sentenced to imprisonment under the 
Excise Act. The plaintiff gave his own 
evidence as to payment of: consideration, 
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and cited one witness Ram Suraj Lal, 2 
hawker and a casual witness, who said 
that he saw plaintiff pay Sheo Pershad 
Rs 240 and saw Sheo Pershad sign a pro- 
missory note aba betel stall. The plaintiff 
did not cite Sheo Pershad as he said that 
he had turned hostile. He also said that 
there was another witness to the endorse- 
ment, Sriram Panday, but he did not cite 
him as he had turned hostile too. This 
witness was called for the defence, but 
said that the promissory nole was endorsed 
over to him by Sheo Pershad for Rs. 150; 
that he had deposited the promissory note 
with the plaintiff for safe custody and 
that the plaintiff had fraudulently 
brought the suit in his own name. The 
payment of Rs. 300 is endorsed on the 
promissory note. and it was also subse- 
quently endorsedin blank on December 17, 
1933. The plaintiffs admit that the words 
above that endorsement in blank "sold to 
B. B. Upadyaya” were a subsequent addi- 
tion, he does not say by whom. 

On this evidence the learned Judge of 
the Small Cause Court found that the 
plaintiff was prima facie a holder in due 
course, and that there was no proof of col- 
lusion between him and Sheo Pershad, 
although that might be suspected. He 
also found that there was no proof of the 
defence that the promissory note had been 
discharged prior to the endorsement, but 
he forgot that he had expressly disallowed 
evidence to prove that defence. Evidence 
to prove that defence would not be admis- 
sible if the plaintiff had been proved to be 
a holder in due course. It is contended in 
revision that the endorsement was after 
maturity, (s. 9) “before the amount be- 
came payable.” The question of maturity 
(see ss. 22, 59 and 74) in the case of a 
promissory note payable on demand has 
been concluded by D. N. Shaha & 
Co. v. Bengal National Bank, Ltd. (1); the 
headnote of which reads: 

“Where a promissory note payable on demand 
is negotiated, it ie not deemed to be overdue, for 
the purpose of affecting the holder with defects 
of title, of which he had no notice, by reason that 


it appears thata reasonable time for presenting it 
for payment has elapsed since its issue.” 


and I need not discuss that I do not know 
why it was remarked in the judgment that 
Sriram Panday’s claim to be the real 
owner of the note could not be adjudicated 
on in the present suit. It could not be 
adjudicated on in the sense that no order 
could be passed in Sriram Panday’s favour 


(1) 60 Ind, Oas. 940; A I R 1921 Cal. 302, 47 C, 861; *' 
330 LJ 541, 
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in the present suit, but it obviously had 
to be adjudicated on to show whether the 
plaintiff was a holder in due course, or 
whether he had obtained possession of the 
promissory note from Sriram Panday and 
fraudulently sued upon it. I am quite 
unable to hold on the evidence in this 
case that the plaintiff had proved that he 
was a holder for consideration on the evi- 
dence of one casual witness when he failed 
to call the endorser, and under the very 
peculiar circumstances of the case. As a 
mere holder he was affected by any of the 
prior equities, and the defendant-applicant 
must be allowed toadduce proof of satis- 
faction of the promissory note. The Court 
must also come to a decision as to whether 
the plaintiff had obtained the promissory 
note by fraud from Sriram Panday. This 
application in revision is allowed with 
costa, Advocate’s fee Rs. 34, and the judg- 
ment of the lower Court set aside. It would 
be directed that the lower Court allow the 
further evidence indicated to be adduced, 
and that it pass judgment in accordance 
with law. 
N. Application allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No, 95 
of 1934 
September 20, 1934 
FERRERS, J. C, AND O'SULLIVAN, A. J. ©. 
Musammat JANAT ACHAR—APPLICcAN 
versus 


EMPEROR—ObppositTE Party 

Criminal Procedure Code (Act V of 1898), s. 495— 
Exercise of discretion under — Grave offences—Dis- 
cretion exercised in judicial- manner — Interference, 
if proper—Complaint by woman for outraging her 
modesty — Advocate engaged by her — Permission 
granted—Court Jamadar applying to conduct prosecu- 
tion—Reference to District Magistrate — Procedure, 
if proper—Withdrawal of permission on receiving 
anstructions— Legality. 

A Magistrate is required to exercise his discretion 
“in a judicial manner in giving permission under 
“s. 495, Oriminal Procedure Code, to any person to 
conduct a prosecution Though the provisions of 
s 495,cl.(1) are wide, that does not mean that the 
trying Magistrate should grant permission indis- 
criminately. He has to exercise his discretion after 
consideration of the circumstances of the case. In 
trials for grave offences a very heavy duty is cast 
upon the Police and it is not for a private individual 
to see that the Orown is properly represented. If a 
Magistrate exercises his discretion in a judicial 
manuer,a High Court will not lightly interfere. 
In cases of dispute, adequate reasons should be given 
for the order, Kabul v. Emperor (1), referred 
fo. 
© M,a woman, reported to the Police that three 
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persons had committed an assault upon her and 
outraged her modesty thereby committing an offence 
under s. 354, Penal Code read with s. 109. They 
were sent up for trial. M, the applicant had en- 
gaged an Advocate to safeguard her interest, and 
at the commencement of the trial this Advocate made 
an oral application to the Court under the provisions 
of s. 495, Criminal Procedure Code, asking for per- 
mission to appear and conduct the case on behalf of 
the prosecution. Theapplication was granted. The 
case proceeded and the complainant was examined- 
in-chief and partly cross-examined; An application 
was then made to the Court by a Police Jamadar sub- 
mitting that he and not the complainant's Advocate 
should be permitted to conduct the prosecution on 
the ground that the case was a Crown case instituted 
by the Police and thatit was his duty to conduct it. 
The Magistrate communicated with the District Magis- 
trate informing himof the situation and asking for 
instructions. After getting instructions, the Magis- 
trate directed thatthe Court Jamadar should con- 
duct the prosecution and that the Pleader could 
only assist him. The applicant filed a petition in 
revision seeking to set aside that order and obtain an 
order that her Advocate should be permitted to 
continue the prosecution : 

Held, thatthe Oourt Jamadar who was applying 
to conduct the prosecution was governed bys. 495, 
Criminal Procedure Code, and had under that section 
to obtain permission from the Magistrate to appear. 
He was notentitledas of right to appear and con- 
ductthe prosecution, The order permitting the 
Advocate to appear and conduct the prosecution was 
proper but the procedure subsequently adopted by 
the Court inreferring the matter to the District 
Magistrate was not proper. In the first place it was 
not competent for him to apply to higher authority 
for advice in such circumstances, and inthe next 
place, having obtained such advice, to vary an order 
already passed in the exercise of a proper judicial 
discretion, Consequently, under the circumstances 
the original order should stand. 


Mr, Partabrat D. Punwani, for the Ap- 
plicant, 
Mr. Hatim B. Tyebji, for the Crown, 


Judgment.—On October 29, 1933. 
the applicant Musammat Janat re- 
ported to the Police that three persons, 
Ahmad s/o Usman, Valu s/o Shafi Mu- 


hammad and Fakiro, s/o Kassim had com- 
mited an assault upon her and outraged 
her modesty thereby committing an offence 
under s. 354, Penal Code, read with s. 109, 
Penal Code. The three persons and one 
other were in consequence sent up for 
trial before the Second Class Magistrate of 
Kotri upon this allegation. 

The applicant had engaged an Advo- 
cate to safeguard her interests, and at the 
commencement of the trial this Advocate 
made an oral application to the Court 
under the provisions of s. 495, Criminal 
Procedure Code, asking for permission to 
appear and conduct the case on behalf 
of the prosecution. The application was 
granted as would appear from the diary 
of the Court of January 27,1934. The 
case proceeded and the complainant was 
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examined-in-chief and partly cross-examin- 
ed. The Magistrate then rose for the 
mid-day recess. After the recess an ap- 
plication was made to the Court by a 
Police jamadar submitting that he and 
not the complainant's Advocate should be 
permitted to conduct the prosecution on 
the ground that the case was a Crown case 
instituted by the Police and thatit was 
his duty to eonduct it. The Magistrate 
then apparently adjourned the case without 
passing, at that time, any orders on the 
Jamadar'’s application. Thereafter the 
Magistrate communicated with the District 
Magistrate informing him of the situation 
and asking for instructions. A reply was 
duly received which isin the following 
terms : 

“With reference to his letter No. 0-28 dated 
February 21, 1934, and March 10, 1934, the Second 
Olass Magistrate, Kotri, is informed that since Court 
jamadar is appointed under the Police Re-organiza- 
tion Scheme to conduct the prosecution in Police 
cases, it is he who is incharge of the case referred 
to above. Any private Pleader can, however, assist 
the Court jamader after receiving instructions 
from the complainant, but the case will becon- 
ducted by the Court jamadar as required by 
B, 493, Oriminal Procedure Code. 

- “The Magistrate should please make such re- 
ferences as this always through the Sub-Divieional 
Magistrate in future.” 

Atter receipt of these instructions 
from the District Magistrate, the Second 
Class Magistrate passed the following order 
onthe jamadar’s application : 

“In view of the District Magistrate, Dadu’s de- 
cision, {vide please his memo No. 2501 dated April 2, 
1934) I hereby direct that the Court jamadar should 
conduct the prosecution and the Pleader Mr, Mishin- 
chand can assist him.” 

Musammat J anat has, therefore, applied 
this Court in revision seeking to set aside 
that order and obtain an order that her 
Advocate should be permitted to continue 
the prosecution. The main grounds upon 
which this application ismade, are in 
the words of the application: 

1, That the Court jamadar is not a Public 
Prosecutor, and as such,he cannot claim as of right 
to conduct the prosecution. 2. That a Magistrate 
has got vested in him a discretion under s. 495, 
Criminal Procedure Code to permit any one to 
conduct the prosecution. 3, The learned Magis- 
trate has seriously erred in cancelling the permis- 
sion accorded by him to the applicant to conduct 
the prosecution after having exercised judicial 
discretion. 4, That the procedure adopted by the 
learned Magistrate in having referred this question 
to.the District Magistrate, which relates to judicial 
proceedings pending before him, is absolutely 
illegal and unwarranted by any law. The learned 
Magistrate has virtually abdicated his functions to 
the District Magistrate." 

When the matter was first argued before 
us, neither the learned Advocate for the 
applicant nor the Assistant Public Pro- 
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secutor who appeared for the Crown were 
able to give us any details regarding 
the “Police Re-organization Scheme” refer- 
red to by the District Magistrate or as to 
the precise provision of law by which 
the Police jamadar was entitled to con- 
duct the prosecution, Chapter, IX Criminal 
Procedure Code, deals with Public Pro- 
secutors. Under cl, (1),s. 492, Criminal 
Procedure Code, the Governor-General-in- 
Council or the Local Government may ap- 
point Public Prosecutors generally or in 
any case or specified class of cases and 
under cl. (2) the District Magistrate, or, 
subject to his contro], the Divisional Ma- 
gistrate, may for a particular case ap- 
point a Public Prosecutor in the absence 
of the regular Public Prosecutor, or, 
where no Public Prosecutor has been ap- 
pointed, 


Under s. 495, any Magistrate inquiring 
into or trying any case may permit the 
prosecution to be conducted by any person 
other than an Officer of Police below a 
certain rank. Section 493 entitles a Public 
Prosecutor to plead in all Courts in cases 
under his charge and any Pleaders privately 
instructed are to be under his direction. 
Prima facie it appeared obvious to us 
that the jamadar in question could not 
be a Public Prosecutor duly appointed 
under s. 492, Criminal Procedure Code, 
but as neither the applicants Advocate 
nor the Assistant Public Prcsecutor were 
able to tell ushow the jamadar claimed 
as of right to appear on behalf ofthe 
Crown, we adjourned the appeal to enable 
them to obtain further instructions. 


It has now been pointed out to us that 
the jamadar purports to act in pur- 
suance of Government Resolution No, 9469-2 
of December 3, 1931, relating to the 
powers of Police Officers to conduct or 
withdraw from prosecutions under s. 495, 
Criminal Procedure Code. This resolution 
reads: 

“In modification of the orders contained in Govern- 
ment Resolution, Home Department, No.179, dated 
February 6, 1923, the Governor-in- Council is pleased 
to direct that prosecutions in a Magistrate's Court 
in Sind may be conducted by a Police Officer not 
lower in rank than a third grade Head Constable.” 

It is clear, therefore, that the Oourt 
jamadar who is applying to conduct the 
prosecution in this case is governed by 
s. 495, Criminal Procedure Code, and has 
under that section to obtain permission 
from that the Magistrate to appear. He 
is not entitled as of right to appear and 
conduct the prosecution. Now, a Magistrate 
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is required to exercise his discretion 
in a judicial mauner in giving permission 
under s. 495 to any person to conduct a 
prosecution, In this particular case the 
Magistrate presumably, after giving due 
consideration to Musammat Janat’s appli- 
cation in this behalf permitted her 
Advocate toappear and conduct the prosecu- 
tion and the order appears to have been 
a proper one. The procedure he sub- 
sequently adopted, however, in referring 
the matter to the District Magistrate was 
not proper. In the first place it was not 
competent for him to apply to higher 
authority for advice in such circumstances, 
and inthe next place, having obtained 
such advice, to vary an order 
already passed in the exercise of a pro- 
per judicial discretion. It would appear 
that he wished to evade his responsibility 
and to seek refuge inthe instructions of 
higher authority. The order which he sub- 
sequently passed on receipt of such 
instructions was not, therefore, the outcome 
ofa reasonable discretion and virtually 
was not his order, but the District 
Magistrate’s order. Under the circumstances 
we think that his original order must 
stand. 

It is -unnecessary in this case to go 
into the circumstances under which a 
Magistrate should permit or refuse ap- 
pearance by a person on an application 
under s. 495, Criminal Procedure Code. In 
the case of Kabul v. Emperor (1), there 
are certain pertinent observations on this 
point and itis broadly laid down in that 
case that though the provisions of s. 499, 
cl. (1) are wide, that does not mean 
that the trying Magistrate should grant 
permission indiscriminately. He has to 
exercise his discretion after consideration 
of the circumstances of the case. In 
trials for grave offences a very heavy 
duty is cast upon the Police and it is 
not for a private individual to see that the 
Crown is properly represented. J would 
emphasise that if a Magistrate exercises 
his discretion in a judicial -mannera High 
Court will not lightly interfere. In cases 
of dispute adequate reasons should be 
given for the order. 

The circumstances of the present case 
are such as would rendera Magis- 
trate’s order empowering the complainant’s 
Advocate to appear for the prosecution a 
proper one. The complainant is a woman 

(1) 147 Ind. Oas. 181; A I R 1933 Sind 345; (1933) 


is Cas. 1121; 27S L R 331; 35 Or, L J 320;6 RS 
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charging certain persons for an offence 
against her person and she had at her 
own cost engaged a competent Pleader who 
at the very least must be deemed to be 
as competent as the Court jamadar to 
conduct the prosecution. Jor these reasons 
we set aside the order of the learned 
Magistrate permitting the Court jamadar 
to appear in this case and direct that his 
previous order permitting’ the com- 
plainant to be represented by her own 
Pleader should stand. 

N. Order set aside, : 


—— 


MADRAS HIGH COURT 

Oivil Revision Petition No. 490 of 1934 

; November 19, 1934 
VENKATASUBBA Rao, J. 
GOVINDASAMY MUDALIAR— 
PETITIONER 
versus 
RASU MUDALIAR—ResponpDENT 

Registration Act (XVI of 1908), s. 17 (2) (vi)— 
Compromise decree--Decree creating charge over prop- 
erties attached before judgment—Whether com- 
pulsorily registrable—Application for attachment, 
whether a proceeding. 

Where, in a suit for the recovery of a sum of 
money from the defendants certain properties were 
attached before judgment and on the date on which 
the suit and the application for attachment were 
posted for hearing the parties entered into a com- 
promise and a compromise decree was passed. 
providing for the payment of the amount claimed 
in three months and creating a charge for the 
sum decreed over the attached properties ; 

Held, that, whether or not the attached properties 
were the subject-matter of the suit, they were 
clearly the subject-matter of the application for 
attachment which was a proceeding within the 
meaning of s. 17 (2) (vi) of the Registration Act 
and, therefore, the compromise decree was not 
compulsorily registrable under the said section of 
the Registration Act, as amended by the Transfer 
of Property Amendment (Supplementary) Act 
(1929). j 

O. R. Petition under s.115 of Act Vof 
1998 praying the High Court to revise the 
order of the Court ofthe District Munsif 
of Shyali, dated January 19, 1934, and made 
in M. A. No. 1000 of 1933 (S. U. No. 18 of 
1933, Sub-Court, Mayavaram) | 
Mr. V. Rathnam, for the Petitioner. 

Messrs. K. Bashyam and K, Venkat- 
ramanai, for the Respondent. | ; 

Judgment.—tThe question raised in this 
case relates to the construction of s. 17 (2) 
(vi) of the Indian Registration Act. Under 
the clause as it originally stood, "decree 
and ordersof Courts and awards” were 
excepted from registration; but by an 
amendment by s. 10, of the Transfer of 
Property (Amendment) Supplementary Act 
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1929, the following clause was substituted; 
© “any decree or order of a Court except a decree or 
order expressed to be made on a compromise and 
comprising immovable property other than -that 
which ia the subject-matter of the suit or proceed- 
ing”, 
in Hementa Kumari Debiv. Midnapur Ze- 
mindari Co. (1) the Judicial Committee held, 
having regard to the wording of O. XXIII, 
r.3, ofthe Code of Civil Procedure, that 
“where a suit is adjusted by a lawful agree- 
ment between the parties, the proper 
course is to recite the agreement in the 
decree orto annex it as aschedule tothe 
decree, but in either case the operative part 
of the decree should be confined to the 
actual subject-matter of the suit; then 
turning tothe Indian Registration Act of 
1908 and considering the meaning of the 
word ‘decree’ s. 17 (2) (vi) they further held 
that there was no reason why a limit should 
be imposed upon the meaning of the word 
so as to confine it {othe operative portion 
only of the decree, adding 

“it may be that asa decree it was incapable of 
being executed outside the lands of the suit, but that 
does not prevent it being received in evidence of its 
contents”, 

The result of this decision is, that the 
entire decree was excepted from registra- 
tion, that is to say, that part of it which 
related to the suit as well as that which 
was extraneous fo it; in other words, for 
‘the purpose of the Registration Act, in the 
case of a consent decree, the expression 
‘decree’ meant the whole of if, both the 
operative part and ihe part relating to 
matters outside the suit. It was while 
the law was in this state, that the amend- 
ment.was made. 

The question that arises is, dces the 
consent decree in question comprise im- 
movable property which isthe ‘‘subject- 
matter of the suit’? To answer this 
question, I must first briefly state the facts. 
Rasu Mudaliar (the respondent) filed 
O. S. No. 6 of 1931 for the recovery of a sum 
of mcney from the defendants in that suit. 
On his application certain properties were 
attached before judgment and notice wag 


directed to the defendants. Both the 
application and the suit came on for 
hearing on January 30,1931. On that day 


the parties entered into a compromise and a 
decree was made embodying its: terms. 
The compromise decree provided for the 
payment of the amount claimed in three 
months and created a charge for the sum 


“(1) 53 Ind, Oas. 534; 46 I A 240; 47 C 485; 11 L W 
301; 37M LJ 525,17 A LJ 1117; 240 WN 177; 
(1920) M W N 6f; 27M L T 42; 310 L J 998; 93 
Bom, L R 488 (P. O), 
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decreed over the properties that had 
already been attached. As regards the 
application an order was simultaneously 
made, which ran thus; “Petition is dis- 
missed.” . 

About two years later, Govindasawmi 


‘Mudaliar (the petitioner) obtained a money 


decree against the same defendants in 8. G. 
No. 1> of 1933 and attached the properties 
already mentioned. Rasu Mudaliar (the 
respondent) preferred: a claim under 
O. XXI, r. 58 of the Civil Procedure Code, 
asserting that by virtue of his compromise 
decree, he obtained a valid charge over the 
properties and that his opponent could 
bring them to sale, only subject to his own 
charge. This contention was upheld by the 
lower Court. 

The first question that arises on these 
facts,as [have said, is,can it be held 
that the properties in question are the 
“subject-matter” of the suit O. S. No.6 
of 1931? The respondent's Counsel in 
support of his contention that they are, 
relies upon the decisions that have construed 
the words “relates to the suit” occurring 
in O. XXIII, r.3 of the Civil Procedure 
Code. In Joti Kuruvettappa v. Izari 
Sirusappa (2) where the relief claimed was 
for a money decree only but the com- 
promise decree made the amount a charge 
on the defendant's property it vas held 
that the compromise was “lawful within the 
meaning of s.375 of the Civil Procedure 
Code (corresponding to the present O. XXIII, 
r. 3) and “related tothe suit”. Inthat view, 
in & subsequent suit filed to enforce the 
charge, the plaintiff was given adecree. In 
Gobinda Chandra Pal v. Dwarka Nath Pal 
(3) when in similar circumstances a suit 
was filed upon a charge, the contention 
that the compromise decree was void for 
want of registration, was negatived on 
the ground that it did not offend against 
the terms of s. 375. These and similar 
decisions proceeded upon the principle 
that all terms which form the considera- 
tion forthe adjustment of the matters in 
dispute, whether thev form the subject- 
matter of the suit or not, become related to 
the suit. The questions that arise therefore, 
are, is it permissible to construe the words 
“the subject-matter of the suit” in the 
Registration Act, in light of the decisions 
which have interpreted words altogether 
different, namely “relates to the suit” 
occurring in a statute like the Civil 
Procedure Code? Again is it a far-fetched 

(2) 30 M 478. 

(3) 35 0 837, 
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Inference that the amendment was made 
with a view to alter the law as laid down in 
Hementa Kumari Debi's case (1) referred to 
above? I prefer to leave the 
unanswered, for I think I can rest my judg- 
ment on another ground urged in the alter- 
native for the respondent. 


The section of the Registration Act refers 


to both decrees and orders by consent. 
The order in question must be deemed to 
have been made both inthe suitas well 
as in the petition for attachment before 
judgment. The properties had been 
attached ex parte and notice went to the 
defendants on the petition. Both the suit 
‘and the petition were heard together. 
The defendants could have not only opposed 
the attachment but could have also claimed 
compensation, alleging that the attachment 
was wrongful; but the parties chose to 
compromise both the suit and the petition. 
The consent decree made must be deemed 
to have been as much a decree in the suit as 
an order in the petition; the use of the 
word “dismissed” conveys no more than 
that the petition was disposed of by the 
“ decree made in the suit. ! 

The question then arises, is an application 
for attachment a “proceeding” within s. 17 
(2) (vi) of the Registration Act? The 
question must, in my opinion, be answered 
in the affirmative. There is no reason 
why the word should be understood in the 
restricted sense, as referring only to 
proceedings in original matters in ithe 
nature of suits, such as proceedings in 
probate and guardianship. It is relevant 
to note that the Civil Procedure Code, 
treats an attachment before judgment as 
‘a supplemental ‘proceeding’ (See the 
heading of Part VI of the Civil Procedure 
Code). The word “proceeding” is thus 
defined in Black's Law Dictionary; “any 
application toa Court of Justice, however 
made, for aid in enforcement of rights, 
for relief, for redress of injuries, for 
damages or for any remedial object’: 2nd 
Edition, page 947. 

Stroud points out that the word “proceed- 
ing” may mean according to the context 
either “any action” or “any proceeding in 
the action”, (Stroud's Legal Dictionary, 
‘Vol. 3, page 1561). The old section referred 
to “any decree or order of a Court and 
any award”, there was nothing to indicate 
that the word “order” was not intended to 
apply to interim proceedings. 

Iam, therefore, of the opinion that the 
property in question was the “subject- 
matter” of a “proceeding” within s.17 (2) 
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(vi) and that the consent order (which as I 
have shown, is also inthe circumstances 


‘a consent decree) is expected from Registra- 


tion. The Civil Revision Petition, therefore 
fails and is dismissed with costs. 
“oA Petition dismissed. 


LAHORE HIGH COURT 
Civil Reference No. 33 of 1932 
November 30, 1934 
CoLDSTRHAM AND Barbs, JJ, 
DEPUTY COMMISSIONER, JHANG 
— APPELLANT 
versus 
AYA SINGH AND ANOTHER —DECREE-HOLDER 

—JUCGMENT-DE8TOR—RESPONDENTS 

Punjab Alienation of Land Act (XIII of 1900), 
s. 3—Sale of trees in execution of decree apart 
from land—Whether in contravention of Act— 
Desirability of mentioning in order that land 
underneath is not being sold—Question if land 
is also sold is one of intention—Land mot 
capable of being sold—Absence of intention to sell 
land. 

There is no contravention of the provisions of 
the Punjab Alienation of Land Act if in exe- 
cution of a decree trees are sold, apart from the 
land astrees are not land within the meaning 
of the Act. To avoid any misunderstanding, 
it is desirable that in such cases the Court 
should make it clear in its order that the 
land underneath is not being sold. Bhagwana v, 
Gopi (1) and Achhrumal v. Maula Bakhsh (2), 
relied on. 

The question whether the 
sarily involves the sale 


sale of trees neces- 
of the land underneath 


as a legal incident, is one of intention. Where 
the Court has ordered the sale of trees 
because the land cannot be sold, there is no 
intention to sell the land. Devav. Hira Singh 


(3) and Arjan Singh v.Suchet Singh (4); referred 
to. 


C. Ref. from an order of the De- 
puty Commissioner, Jhang, dated October 


5, 1932, 


Mr. Ram Lal, for the Appellant. 
Mr, Ganesh Datta, for the Respondents, 


Bhide, J.—These are two connected re- 
ferences for revision under s. 21-A, Punjab 
Alienation of Land Act by the Deputy 
Commissioner of Jhang in which it is 
prayed that the orders of the Courts below 
for the sale of date-trees in execution of 
decrees beset aside on the ground that 
such a sale would be contrary to the pro- 
visions of the Punjab Alienation of Land 


‘Act. 


The sole pouint for decision in these cases 
is whether sale of date-trees in execufion 
of a decree is contrary to the provisions 

has béen held 
Bench of - this 


recently by a Full 
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Court : vide Bhagwana v. Gopi (1), that 
“trees” do not fall within the definition 
of land given in s. 3, Punjab Alienation 
of Land Act, and this decision must he 
held to be conclusive on that point. In 
the Full Bench ruling the view taken by 
a Division Bench on this point in an 
earlier ruling reported as Achhrumal v, 
Maula Bakash (2), was confirmed and this 
Jatter ruling has been followed by the 
Courts below. If the interpretation placed 
upon the definition of “land” in the Pun- 
jab Alienation of Land Act by the Full 
Bench does not carry out the intention of 
the legislature as was suggested it is of 
course open tothe legislature to amend the 
definition as pointed out inthe Full Bench 
decision. 

The learned Government Advocate con- 


_cedes that if the trees proposed to be sold 
“are cut by the vendees after the sale there 


would be no violation of the provisions of 
the Punjab Alienation of Land Act; but he 
contends that ifthe intention is that the 
date trees should remain onthe land and 
the vendee should enjoy the produce of 
the trees permanently, there would be a 
contravention of the provisions of the Act. 
The decision of this question depends, 
however, on what is actually sold. Inthe 
present instance the orders sought to be 
revised donot say that the vendee can, as 
a matter of right insist on the trees being 
allowed to stand on the land to enable 
him to reap the fruit of the trees perma- 
nently. Presumably only the trees are 
being sold because the land underneath 
cannot be sold and that is made clear in 
one of the orders of the Senior Subordinate 
Judge. If follows, therefore, that the sale 
ofthe trees will not make the vendee 
owner of the soil underneath those trees. 
The trees have to draw their sustenance 
from the soil and in order to enable him 
to get any benefit from the trees, the ven- 
dee must have access tothe land to water 
and look after the trees and, gather the 
fruit. If the vendee, therefore, wishes to 
keep the trees intact onthe soil and reap 
the fruit, he must make his terms with 
the owner of the soil for that purposein 


. some manner permitted by law. He can- 


not obviously insist as a matter of right, 
on the use of the land underneath the trees 
or any land giving access‘to the trees, 
merely, on account of the sale, when it is 


ci) 155 Ind, Cas, 659; A I R1935 Lah 202;7 R L 
(2) 84 Ind. Oas. 89; AIR1925 Lah. 29; 5 L 385; 
1 È 0 238, 
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clear from the circumstances that the 
land could-not be and was not intended 
to be sold. It is not contended that the 
sale of trees ‘necessarily involves sale of 
the land underneath as a legal incident, 
The question’ would, therefore, be one of 
intention, As pointed out in Devav, Hira 


` Singh (3),and Arjan Singh v, Suchet Singh 


(4), trees are often let, sold or mortgaged 
independently of the land on which’ they 
stand and such a sale givesthe purchaser 
no interest inthe land, In the present 
instance the Court has ordered the sale of 
the trees because the land cannot be 
sold andit is, therefore, obvious that 
there was no intention to sell any land, 
There is nothing in the orders passed by 
the Court to. show that the vendee will be 
entitled asa matter of right to make any 
use of the land underneath permanently 
without the permission of the owners, 
The learned Government Advocate conced- 
ed that in this aspect of the question it 
cannot be said that there is any contraven- 
tion of the provisions of the Punjab Alie- 
nation of Land Act. 

Ihave said above that the executing. 
Court has merely ordered the sale of trees 
and that ithas done so because the land 
underneath cannot be sold. To avoid any 
misunderstanding, however, it seems 
desirable that in such cases the Court 
should make it clear in its order that the 
land underneath is not being sold. It 
might be said that fruit trees such as 
date trees will not fetch much value unless 
they are allowed to remain on the land, 
But we are not concerned with that aspect 
of the question, If the trees cannot be 
sold ata reasonable price in this manner, 
other alternatives are open to the Court 
under s, 16 of the Act, e, g, a lease of the 
land with the trees for a period not exceed- 
ing 20 years, All that we have to decide 
is whether there is any contravention of 
the provisions of the Punjab Alienation of 
Land Actif in execution of a decree trees 
are sold apart from the land, For reasons 
given above, this question must, I think, 
be answered in the negative, 

I would accordingly dismiss both the 
petitions, but in view of all the circum- 
stances, leave the parties to bear their costs. 

Coldstream, J,—I agree,- 

N. Petition dismissed. 


(3) 119 P R 1890. 
(4) 15 P R 1892, 
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RANGOGN HIGH COURT 
Civil Miscellaneous Appeal No. 95 of 1934 
January 22, 1935: 
Paar, O. J. anp Mya Bu, J. 
EZEKIEL M. SAUL—APPELLANT 
versus - f 
> RAMAH SAUL—REsPoNDENT 

Divorce—Question whether Jewish woman divor c- 
ing:-her husband is entitled to alimony— Whether 
depends’ on -personal law of Jews- Question of 

act, «` 

The question whether a Jewish woman who 
has divorced her husband is entitled to alimony 
depends upon the personal law of Jews, which is 
to be ascertained as a question of fact upon 
evidence adduced in that behalf, Joshua v. 
Arakie (1), relied on. 

O. M.A. against an order of this Court, 
dated May 28, 1934. ‘ 

Mr. W. A. Moore, for the Appellant. 

Mr. S. N. Sastry, for the Respondent. 

Page, C. J.—In this case we propose to 
follow the opinion expressed by Jenkins, 
©. J., and Woodroffe, J., in Joshua vV. 
Arakie (1) at p. 272*. 

The question is whether a Jewish 

woman who has divorced her husband 
is entilled to alimony. That as at present 
advised we think depends upon the per- 
sonal law of the Jews, which is to be 
ascertained as a question of fact upon 
evidence adduced in that behalf. The 
learned trial Judge has refused to consider 
what are 
xthe rights of a Jewish wife against her Jewish 
husband with regard to money matters, alimony.” 
because he stated that it was his inten- 
tion. 
“to look upon this question of alimony according 
tothe usual principles which are administered in 
the English Oourts in relation to the provision to 
be made for wives in these circumstances.” 

As my learned brother has pointed out 
in the course of the argument if Cunlif, 
J., had stated that it was his intention 
to decide this question according to the 
principles of Burmese Buddhist Law, it 
would not ke open to doubt that he 
would have misdirected himself. What 
difference does-it make whether the princi- 
ples of law which he proposes to apply 
in this connection are those of Burmese 
Buddhist Law or of the English Law or 
of the law of Japan. In my opinion, none 
whatever. The proper order appears to be 
that the appeal be allowed; the order 
from which the appeal is brought set aside, 
and the proceedings remanded to the Origi- 
nal Side of this Court in order to be de- 
termined according to law. The appel- 
lant and the respondent will be entitled 

(1) 18Ind Cas 132; 40 O 266; 17 O W N' 472. 

*Page of 40 O,—[ Ed] iia 
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at the hearing after remand to adduce 
further evidence in the shape of appro- 
priate books of reference or the oral evi- 


dence of persons versed in the Jewish 


Law, with a view to ascertaining whether 
or notin the circumstances obtaining in 
-the present casethe respondent is entitled 
to alimony. The costs of this application, 
which we assess at five gold mohurs, will 
abide the resultof the further hearing. 
The sum, if any, already deposited in 
Court is not to be withdrawn without fur- 
ther order of the learned Judge on the 
Original Side, but the appellant is not under 
an obligation without further order to make 
any further deposit pursuant to the order 
which is now set aside. Let the hearing 
of this matter be expedited, and subject 
to any order which that learned Judge 
may make let the further hearing be had - 
before Leach, J. 


Mya Bu, J.—I agree. 
N. Order accordingly. 


—_—— 


_ LAHORE HIGH COURT 
First Civil Appeal No. 907 of 1931 
December 20, 1934 
CoLDSTBEAM AND BHIDE, JJ. 
PUNJAB & SIND BANK, LTo.—PLAINTIFE 
— APPELLANT 
Versus 
KISHEN SINGH-GULAB SINGH 

AND OTHERS — DEFENDANTS— RESPONDENTS 

Mortgage~ Execution of fresh mortgage on renewal 
of old one—-Intention to keep prior mortgage alive— 
Presumption—Transfer of Property Act (IV of 1882) 
3.70 — Applicability in the Punjab — Fixtures at 
Electric installation on mortgaged property—Whether 
in the nature of accesston—Partnership Act (IX of 
1932), s. 42—Death of one pariner— Effect—Dissolu- 
tion, if takes place—Intention to continue business 
with legal representative —Inference from conduct: of 
parties, ' 

Where the mortgagor executes a fresh mortgage 
in favour of the mortgagee in renewal of an old 
mortgage there is always a presumption that the 
mortgagee intends to keep the prior mortgage alive 
for his benefit Mrs. Setwart v Bank of Upper India, 
Ltd. (2), Jagannath v. Raghunath (3) and Gopal 
Chandra v. Herambo (4), referred to. [p. 798, col. 


1.) 

Although the Transfer of Property Act, is not in 
force in the Punjab, its principles are applicable. 
Improvements like electric installations are in the na- 
ture of fixtures and must be deemed to be accessions 
falling within the purview of s. 70, Transfer of 
Property Act, and can be sold to satisfy the mortgage 
charge. A.S. A. Verappa Chetty v. Matin & Co. (5) 
and V. M, P. M. Chettyar Firm v. Siemens (India) 
Ltd (6), relied on. Girdhari Ram v, Mahomed 
Karam Dad Khan (7), distinguished. 

From the death of a partner it does not necessarily 
follow that the. firm is dissolved, The dissolution 
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- of a firm, in such a contingency is subject to contract 
. between the parties, andan intention to continue 
the business in partnership with the legal represen- 
tative may be gathered from the conduct of the 
parties. Gokul Krishna Das v. Sashi Mukhi Dasi (1), 
referred to. j 

F. O. A. from the preliminary decree of 
the Senior Sub-Judge, Lyallpur, dated Feb- 
ruary 17, 1931. 

Messrs. R. C. Soni, M. C. Mahajan and 
Daulat Ram, for the Appellant., 

Messrs. J. N. Aggarwal, J. L. Kapur 

-and R. C. Manchand, for the Respondents. 


Bhide, J.—This appeal arises out of a 
suit for recovery of Rs. 74,678-11-3, by the 
Punjab and Sind Bank, Lyallpur, against 
a firm named Messrs. Kishen Singh-Gulab 

“Singh though its proprietors, Dr. Kishen 

Singh, Sardar Gulab Singh and Sardar 
Anup Singh, defendants Nos. | to 3, on 
- the footing of an equitable mortgage of a 
cotton factory owned br the firm. Defen- 
dant No. 4 and defendant No. 5 were im- 
pleaded as subsequent mortgagees, 

The mortgage was originally effected hy 

the firm forasum.of Rs. 50,000 borrowed 
on three promissory notes dated Novem- 
ber 14, 1919,. November 22, 1919, end 
December 5, 1919, the transaction being 
accompanied by a deposit of title deeds of 
a cotton factory at Gojra. The mortgagors 
paid acertain portion of the interest on 
‘the loan from time to time, but the 
principal was never re-paid. On August 8, 
1922, the promissory notes were replaced 
by another promissory note for Rs. 50,000 
the balance due on the original promissory 
-notes being shown in the accounts as paid. 
This was done with a view to save limit- 
“ation as regards the personal liability of 
the mortgagors. The promissory note of 
1922 was similarly renewed once more in 
“August 1923 and on the last occasion on 
March 31, 1925. On each occasion the 
mortgagors addressed a letter to the bank 
‘stating they had deposited the title deeds 
‘of the factory by way of security to cover 
“the loan. 

There were four proprietors of the de- 
fendant firm, viz., defendants Nos. 1 to 3, 
‘who are brothers and their fourth brother, 
Uttam Singh. The latter died svmetime 
before March 1925. The last promissory 
“note of 1925 (Ex. P-10) and the correspond- 
ing letter from the firm with reference 
to the deposit of title deed, Es. P-11, 
were signed by defendants Nos. 1 to 3, 
defendant No. 1 purporting to sign on 
behalf of the firm. 

On January 19, 1927, Gulab Singh, 
defendant No, 2, purporting to act on 
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behalf of defendants Nos. 1 to 3 as also 
on behalf of Musammat Bharawan, widow 
of the deceased Uttam Singh, mortgaged 
the aforesaid factory along with certain 
other properties in favour of Indar Singh, 
defendant No.4. In the mortgage deed it 
was recited that the Punjab and Sind 
Bank had a prior charge of Rs. 50,000 and 
that the mortgage in favour of Indar Singh 
had been effected subject to the preserva- 
tion of the rights of the prior mortgagee 
(vide Ex. P-25). On April 12, 1927, a fresh 
mortgage of the same property was 
similarly created in favour of Sardar 
Herbel Singh, defendant No. 5, the prior 
mortgagee, the rights of the plaintiff bank 
being similarly mentioned in the deed and 
safeguarded (vide Ex P-26). It appears 
that the firm Kishen Singh Gulab Singh 
went into liquidation sometime thereafter. 
But the plaintiff Bank being a secured 
creditor corsidered it preferable to realise 
their debt by a regular suit and the 
present suit was accordingly instituted on 
November 25, 1929, for realisation cf the 
mortgage money by gale of the 
mortgaged property. The plaintiff also 
sought personal relief against defendants 
Nos.1 to 3 if the proceeds of the mort- 
gaged property were insufficient to satisfy 
their claim. | 


The suit was resisted by defendants 
Nos. 1 to 3 chiefly on the ground that 
the mortgage wasinvalid. They admitted 
the promissory notes but contended that 
the letters passed by the firm in connection 
with the title deeds of the property re- 
quired registration and were inadmissible 
for the purpose of proving the mortgage. 
Defendant No. 4 did not ecntest the suit 
and was proceeded against ex parte. 
Defendant No. 5 resisted the plaintiff’s 
claim on various grounds but his principal 
plea was that defendants Nos. 1 to 8 were 
owners of three-fourths share only in the 
factory and hence the mortgage of the 
factory could he valid, if at all, only to 
the extent of their share. It was further 
pleaded that certain improvements (build- 
ings and electric installation) in the fac- 
tory which had been effected subsequent 
to the mortgage in favour of the plaintiff 
were not liable for satisfaction of the 
plaintiff's claim. 

The learned Judge of the trial Court 
has held that the mortgage was valid 
only to ths extent of the three-fourth 
share of defendants Nos. 1 to 3 in the 
cotton factory in question and that the 
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improvements subsequently effected were 
pot liable. He accordingly granted a dec- 
ree for recovery of the amount claimed 
by the plaintiffs by sale of three-fourth 
share of defendants Nos. | to 3 exculsive of 
the improvements. He considered that 
the plaintiff Bank could easily have 
proved their claim in the insolvency pro- 
ceedings and the suit was unnecessary and 


therefore disallowed costs of the suit. 
From this decision the plaintiff has 
appealed. 


The only points which were raised in 
this appeal by the learned Counsel for the 
appellants were: (1) That the learned 
Judge of the trial Court was wrong in 
holding that only three-fourth share in 
the factory was validly mortgaged. (2) That 
the improvements made in the factory 
subsequent to the mortgage were also 
liable; and (8) that the plaintiffs were 
entitled to have their costs. J shall deal 
with these points seriatim. 


As regards the first point the decision 
of the trial Court is based on the ground 
that the mortgage of 1925 is the one on 
the footing of which the plaintiffs’ claim 
must be considered; that owing to the 
death of Uttam Singh the firm was dis- 
solved by the time when the mortgage 
‘was executed and the mortgage being 
executed only by defendants Nos.1 to 3, 
their three-fourth share in the factory 
could alone be held liable. The learned 
Counsel for the appellant has urged that 
the view of the trial Court that the 
plaintiffs’ claim rests on the mortgage of 
1925 is not correct that the plaintiffs’ claim 
is based on the original mortgage effected 
in 1919 and the mere renewal of securi- 
ties did not convert it into afresh mort- 
gage, I am doubtful whether the parties 
having chosen to put their transactions in 
a certain form owing to its legal ad- 
vantages can repudiate that form after- 
wards. But assuming that the case must 
be decided on the footing of the mortgage 
of 1925, the view taken by the trial Court 
is in my opinion incorrect. It appears 
that {Uttam Singh had died before the 
mortgage of 1925, but it does not neces- 
sarily follow that the firm was dissolved. 
The dissclution of a firm, in such a con- 
tingency is subject to contract between 
the parties, (vide s. 42, Partnership Act), 
and an intention to continue the business 
in partnership with the legal represent- 
ative may be gathered from the conduct 
of the parties cf. Gokul Krishna Das v, 
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Sashi Mukhi Dasi 13 Ind. Cas. 23 (1). 

In the present instance it appears 
from the conduct of the parties that they 
intended that there should be no dissolu- 
tion and that the business of the firm 
should be carried in partnership with the 
legal representative of the deceased part- 
ner. In this connection I may first invite 
attention to the fact that although the 
present suit was instituted as against the 
firm ‘under O. XXX, Civil Procedure Code) 
no plea as regards the dissolution of the 
firm at any time was taken by defendants 
Nos. 1 to 3 who putin a defence and con- 
tested the suit on behalf of the firm. They 
challenged the validity cf the mortgage. 
only on the ground of want ofregistration . 
but this plea is not relied on. Harbel 
Singh (defendant No. 5) also did not plead. 
distinctly that there was any dissolution. 
All that he pleaded was that defendants 
Nos. 1 to3 owned only three-fourth share 
in the factory and therefore the mortgage 
was valid only to the extent of their 
share. According to him Uttam Singh 
having died in 1920, Musammat Bharanwan, 
his widow, was the owner of the remaining 
4th share and es she had not joined in 
executing the mortgage of 1925, her share 
was not liable. But in the subsequent 
mortgage deed, Ex, P-26, executed in favour 
of this defendant by Gulab Singh de- 
fendant No. 1, who was then acting under: 
a power-of-attorney on behalf of defen- 
dants Nos, 1 to 3, as well as Musammat 
Bharanwan, it is distinctly stated that the 
factory had been already mortgaged for 
Rs, 50,000 in favour of the present plain- 
tiff. It was urged that this fact does “mot 
estop defendant No. 5 from raising the 
question of the validity of the mortgage. 
But even so, the admission of the previ- 
ous mortgage in favour of the present 
plaintiff by Gulab Singh who was acting’ 
as a representative of all the partners in- 
cluding Musammat Bharanwan is undoubt- 
edly a strong piece of evidence that 
the mortgage of 1925 was duly exe- 
cuted on behalf of Musammat Bharanwan 
or was ab any rate accepted by her. 
Defendant, Harbel Singh, has not at-- 
tempted to rebut the presumption raised 
by Ex. P-26, by putting Musammat Bha- 
ranwan in the witness-box or producing 
any other evidence to show that she was- 
not a consenting party and in the cit- 
cumstances that presumption must prevail. 
I may note further that the mortgage of- 

a 13 Ind. Cas, 23; 16 O W N 299; 150 LJ’ 
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1925 was not created by defendants Nos. 1 
to 3 only in their individual capacity but 
defendant No.1 purported to act on be- 
half of the firm, as he had .done in the 
case of the earlier transactions of 1919, 
1922 and 1923 (vide Exs. P-10, P-11 and 
Exs. P-1 to P-7, P-17, P.-18, etc.). The 
only other contention which the learned 
Counsel for the respondents had to urge 
in this connection was that it is not shown 
that defendant No, 1 had been authorised 
by Musammat Bharanwan to effect the 
mortgage and that in certain subsequent 
transactions plaintiffs were accepting one 
Jagmohan Singh, a minor as the legal 


representative of Utam Singh (vide 
Ex. P-20). But even assuming that Musam- 
mat Bharanwan was the proper legal 


representative, the mortgage deed, Ex. P-26, 
executed in favour of defendant No. 5, 
referred to above in which the mortgage in 
favour of the plaintiff is distinctly accepted 
by Gulab Singh who was acting on behalf 
of all the partners including Musammat 


. Bharanwan seems to be quite sufficient to 


establish that Musammat Bharanwan ac- 
cepted the mortgage as valid. The learned 
Counsel for the respondents urged that 
Musammat Bharanwan could not ratify the 
transaction subsequently if 
originally executed on her behalf and relied 


.in this respect on the provisions of s. 196, 


Contract Act, and the commentaries thereon 
in Pollock and Mulla’s Indian Contract 
and Specific Relief Acts. But in the present 
instance as pointed out above the mortgage 
of 1925 did purport to be executed on 
behalf of the firm, i. e., on behalf of all the 
partners for the time being. Consequently 
there is no reason why Musammat Bharan- 
wan could not ratify it afterwards even if 
she was not actually a consenting party 
at the time when it was effected. I ac- 
cordingly hold that the motgage of 1925 
was valid and binding on the firm. In 
view of this finding it is not necessary to 
consider the question whether the mortgage 
of 1925 was a fresh transaction at all and 
whether the case should have been decided 
on the footing of the mortgage cf 1919. 

But I may add that even if the mortgage 
of 1925 was a fresh transaction as held 
above, I think the plaintiff could have 
fallen back on the mortgage of 1919, if it 
were necessary, i. e. ifthe fresh mortgage 
were for any reason found to be defective. 
For there is always a presumption in such 
a case that the mortgagee intends to keep 
the prior mortgage alive for his benefit and 
this presumption has not been rebutted: Cf, 
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Mrs. Stewart v. Bank of Upper India, Lid 
(2) Jagannath v. Raghunath (3) and Gopal 
Chandra v. Herambo (4). The mortgage of 
1919 was duly executed on behalf of the 
firm and ‘its validity is not now disputed. 
However on the finding arrived at above, 
viz, that the mortgage of 199% was valid, 
16 is unnecessary for the plaintiff to fall 
back on the earlier mortgages, 

In the end I may notice one other point 
which was incidentally raised in the course 
of the arguments. It was urged that the 
defendant firm having become insolvent 
the suit was not properly instituted as the 
fourth partner. Musammat Bharanwan was 
not impleaded. ‘This objection does not 
appear to have been raised in the Court 
below. However the Receiver was impleaded 
and he must in the circumstances be taken 
to have represented all the partners. I 
accordingly hold that the plaintiff is enti- 
tled to have his mortgage charge satisfied 
by the sale of the whole of the factory and 
nob merely by the sale of three-fourth 
share thereof. 

I come now to the question of improve- 

ments. The learned Subordinate Judge 
has held that in the case of an equitable 
mortgage the scope of the security is the 
scope of the title, and that asthe title deeds 
related to the factory as it stood before 
the improvements were effected, the latter 
could not be held liable for the satisfaction 
of the mortgage charge. But the liability 
of the improvements does not depend 
merely on the scope of the original security 
but on the principle laid down in s. 70, 
Transfer of Property Act, which runs as 
follows: 
- “If after the date of the mortgage any accession 
is made to the mortgage property the mortgages, 
in the absence of a contract to the contrary shall 
for the purposes of the security be entitled te such 
accession. 

The second illustration to the section is 
as follows : 

“A mortgages a certain plot of building land to 
B and afterwards eřects a house on the plot. For 
the purpose of the security B is entitled to the 
house as weilas the plot.” 

The present case is exactly of the same 
type as this illustration. The Transfer of 
Property Act is not in fores in this Province 
butits principles are generally held to be 
applicable and [ see no reason why the 
principle embodied in s. 70 should not be 
applied in this case, The principle seems 
equitable for the mortgages would be 

(2)3£ Ind. Cas, 937; AI R 1916 Lah, 39; 31PR 
1916; 215 P W R 1915, 

ff 60 Ind. Oas;:525; A-I R 1920 Nag. 215, 

4) 16 O 523, 7 
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obviously prejudiced if the factory has to 
be sold separate from the improvements 
which are in the nature of fixtures and 
immovable. The learned Judge of the trial 
Court has relied on A. S. A. Verappa Chetty 
v. Matin & Co. (5), but as pointed out in V. 
M. P. M. Chettyar Firm v. Seimens (India), 
Lid. (6) it does not appear that the 
machinery in that case which wasclaimed to 
be an accession was attached to the build- 
ing. In V. M. P. M. Chettyar Firm v. 
Siemens (India), Ltd. (6) where the machin- 
ery was in the nature of a fixture it was held 
to be an accession falling within the pur- 
view of s. 70, Transfer of Property Act. In 
the present instance also the electric in- 
stallation appears to be in the nature of a 
fixture, and this fact has not been disputed, 

The learned Counsel for the respondents 
has referred to Girdhari Ram v. Mahomed 
Karm Dad Khan (T) in which the learned 
Judges of the Punjab Chief Court followed 
the broad principles of equity and good con- 
science in preference to those of s. 63, Trans- 
fer of Property Act. They considered that 
s. 63 could not be said to lay down any 
broad principle and that it was not equita- 
ble to apply it in the circumstances of that 
case. We are here concerned however not 
with the principle of s. 63 but of s. 70, 
The principle of the latter section has 
already been followed by a Division Bench 
of this Court in Amar Singh v. Bhagwan 
Das (8). It seems to me equitable and I 
would hold it to be applicable in the cir- 
cumstances of this case, 

Lastly, there is the question of costs. 
The plaintiff was a secured creditor and 
there is no doubt that he had the option of 
realising the mortgage debt by a regular 
suit. There were certain complicated 
questions involved which could not have 
been easily disposed of in the insolvency 
proceedings. I see no justification for the 
view of the learned Jttdge of the trial 
Court that the plaintiff Bank had indulged 
in this litigation quite unnecessarily and 
I see no good reason why it should be 
deprived of its costs. 

I would accordingly accept this appeal 
and modify the decree of the trial Court 
by directing that the whole of the mortgaged 
factory inclusive of the improvements in 


(5) 88 Ind, Cas. 1011; AIR 1925 Rang. 250; 4 Bur, 
J 52 


(6) 147 Ind. Cas. 283; AIR 1933 Rang. 195;-11R 
322; 6 R Rang. 158 


(7) 44 Ind. Gas, 266; AI R 1918 Lah.179;63PR - 


1918; 53 P W R 1918; 26 P LR 1918. 
(8) 149 Ind. Oas. 101; AI R 1933. Lah, 771; 14 Lah, 
749; 6 R L 652; 35 P L R 550, 
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the shape of buildings, electric installation 
etc., shall be sold to satisfy the mortgage 
debt found to be due to the plaintiff if the 
same has not been paid in Court by the 
date fixed by the trial Court. The plaint- 
iff Bank’ will also be entitled to get its costs 
throughout. 

Coidstream, J.—I agree. 6 

N. Appeal accepted 


MADRAS HIGH COURT 

Civil Revision Petition No. 751 of 1933 

October 12,1934 .; >- ~ 

PAKENHAM WALS, J. 
SEETHARAMA AYYAR AND ornozrs— 
PETITIONERS 
versus 
SAMA SUBBA IYER AND OTHERS - 


RESPONDENTS 

Civil Procedure Code (Act V of 1903), O. XXIII, 
r. 1—Suit for partition by alienee—Appeal from 
preliminary decree—Power of Appellate Court to 
withdraw suitas regards some items—Hindu Law— 
Partition—Suit by alienee of one member against 
alienee of another—Prayer for general partition not 
necessary, 

The Appellate Court has power to allow a suit 
to be withdrawn under O. XXIII, r. 1, Civil Procedure 
Code, with liberty to bring a fresh suit, Kamayya 
v. Papayya (1), relied on, : 

In a suit by an alienee 


: from a member of a joint 
Hindu family 


against an alienee from another 
member it is not necessary to ask fora general 
partition, Kaudaswami Goundan v, Venkatarama 
Goundan (3), referred to. f 

Wherea preliminary decree was passed in a parti- 
tion suit and the plaintif appealed from the decree 
so faras it made him liable for payment of debts 
and the respondent raiseda new plea that the suit 
itself was not maintainable and “gota new issue 
framed on this point and the case was remitted for 
a finding on this issue and the plaintiff thereupon 
applied to the Appellate Court for withdrawing 
the suit so far as a particular item was concerned, 
with liberty to bring a fresh suit and permission was 
granted ; 

Held, that the appellate Court had power to grant 
permission to withdraw, inasmuch as the preliminary 
deeree had been re-opened in appeal. Annamalai 
Chettinr v. Koothappudayar (4), distinguished. 


O. R. P. under s. 115 of Act V of 1908 
and s. 107 of the Government of India 
Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Coimbatore, dated December 31, 1932, and 
made in I. A. No. 756 of 1932 in A. S. No. 32 
of 1931. 

Mr. C. S. Venkatachariar Iyer, for the 
Petitioners. . 

Mr. L. S. Veeraraghava, for the Respon- 
dents. 

Judgment.—The plaintiff filed ©. S, 
No. 226 of 1928 in the Court of the District, 
Munsif of Kollegal for a declaration of hig 


800 
title to bis share of the plaint-mentioned 
properties by virtue of a sale-deed from 
the Ist defendant, for partition and division 
of the same by metes and bounds and for 
possession of the same from defendants. 
Defendants Nos. 1 and 2 are brothers of a 
joint family. Defendants Nos.3 and 4 
‘ are the sons of tbe 2nd defendant. De- 
fendant ‘Nos. 5 to 8 are alienees from the 
2nd defendant. -The properties in suit 
consist of three items. The Ist defendant 
remained ex parte. The Court held that 
the plaintiff was not entitled to any share 
in.: Item No. 1 but was entitled to a half 
share in Item No. 2 and half of a two- 
thirds share in Item No. 3 and that the 
plaintiff is at liberty to apply for the 
appointment of a Commissioner to take an 
account as to the amount of liability of the 
family as it stood up to the date of ihe 
decree as also to find ovt the value cf the 
said family property and that the plaintiff 
should account for his share of the family 
debts (lst defendant’s). The plaintiff pre- 
ferred an appeal against this preliminary 
decree but only in the matter of his being 
made accountable for the payment of debts. 
The petitioners put in I. A, No. 244 of 1932 
asking for peimission to raise a new plea 
as to the non-maintainability of the suit 
since there was another item of the family 
property which had not been included in 
the suit. The lower Appellate Court allowed 
the petition and called for findings from 
the lower Court on the new issue, viz., 
whether the suit is not maintainable for the 
reasons stated in the petitioner’s appli- 
cation I. A. No. 244 of 1932 of this Court. 
It appears that the plaintiff then asked for 
leave to amend the plaint by including the 
omitted item and that the respondents object- 
ed to it saying that the amendment, if accept- 
ed, would alter the nature of the suit. 
Vide para. 5 of the affidavit in I. A. No. 756 
of 1932 filed in the Appellate Court. While 
this matter was pending the plaintiff putin 
the aforesaid Interlocutory Application 
in the Appellate Court asking for 
permission to abandon his claim with 
respect to the third item of property in 
the suit as originally laid, with liberty to 
institute a fresh suit in respect of the same. 
The Court allowed the application and 
against this order the present revision peti- 
tion is filed. us 

kis admitted that owing to the decision 
of the Full Bench in Kamayya v. Papayya 
(1), which overruled Choragudi Chinna 


- (1) 37 Ind. Oas, 414; 40 M 259; 21M LT 82; (917) 
M WN 217; 5 L W 558; 32 M LJ 477, 
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Kotayya v. Varadaraja Appa Rao (2), 
Appellate Court has powers to act under 
O. XXIII, r. 1, of the Civil 2rocedure Code. 
It is also not disputed that ina suit by an 
alienee from a member of an un- 
divided family against an alienee from . 
another member it is not necessary 
to sue for partition; vide Kandaswami 
Goundan v. Venhatarama Goundan (3). 
Consequently if the plaintiff is allowed 
to withdraw Item No. 3, in which alone the 
members of the family besides the alienor 
are interested, he need not sue for partition 
nor add the other item of the family prop-. 
erty. But the argument raised on behalf. 
of the petitioner is that except as regards 
the accountability for debts, on which alone 
the plaintiff has appealed the preliminary 
decree has become final the defendants not 
having appealed against it, andit is, there- - 
fore, urged that the lower Appellate Oourt 
had no power to grant the application to 
withdraw Item No. 3 and bring a fresh suit ` 
upon it. In this connection Annamalai 
Chettiar v. Koothappudayar (4), is quoted 
where at p. 292 it is observed: ; 

“In partition suits the power of the plaintif to 
withdraw has been limited to this extent that is can 
be exercised only till a right in the defendant in 
the continuance of the suit or its determination in a 
particular way has been legally created, e. g., by a. 


preliminary decree or a.compromise or agreement. 
or award.” 


Vide also Unni Moyan v. Kothayamma: 


On the other side a preliminary objection 
is raised that an order under O. XXII, 
r. 1, cannot be interferred with in revision. : 
In this connection Puncham Lal v. Muham- 
mad Yaqub Khan, 92 Ind. Cas. 558 (6) and’ 
Nannoo v. Roshan Singh 74 Ind. Cas. 
112 (7), which both deal with O. XXIII, r.1,° 
and Ramakrishna Pillai v. Krishnaswamt . 
Pillai (8) and Duncan Stratton & Co. v, 
Goenka Cotton Spinning & Weaving Mills, 
Ltd, 103, Ind. Cas. 701 (9), which deal 
with the amendment of plaints are also 
referred to. If, however, as argued for 
the petitioner, the preliminary decree had’ 

(2) 25 Ind, Oas, 388; 27 M LJ 244; 1 LW 613; 16 


L 36 


(3) 146 Ind. Cas. 64; 65 MU J 696; 33L W 498; 
AIR 1933 Mad 774; 6 R M 210; (1933) M W N, 
1110. 

(4) 149 Ind. Cas 273; 33 LW 280: 6R M 620; AIR 
1931 Mad. 485 

(5) 14 Ind. Oas 259; 11 M L T 390, 
io” 92 Ind. Cas. 558; 24A L J 313; A I R 1926 All, 


(7) 74 Ind. Cas. 112; AIR 1924 All, 191, 

(8) 68 Ind. Oas. 167; 15 L W 667; (1922) M W N- 
521; A I R 1922 Mad 321. 

(2) 103 Ind. Cas 701; 9 Lah. L J 357. 

*Page of 38 L W.—[Ed.] 
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become final excepting with regard to the 
particular matter on which the plaintiff 
appealed, Annamalai Chettiar v. Kootha- 
ppudayar (4), is authority for holding that 
Appellate Court has no jurisdiction to allow 
an item of the suit to be withdrawn under 
O. XXIII, r. 1, and, therefore, its order 
would be open to revision. But to my 
mind itis clear that when the petitioners 
put in Interlocatory Appeal No. 244 of 1932 
and new issue was ordered, the position was 
entirely changed. The effect of this was to 
allow them something even more than a 
memo of cross-objections and in fact nothing 
less than a cross appeal, because if the 
issue is decided favourably to them the 
suit has to be dismissed and with it the 
preliminary decree. It is not open, there- 
fore, to the petitioners having in substance 
preferred an appeal against the whole 
decree and having had an issue raised on 
this point to maintain now that the pre- 
liminary decree is final except with regard 
to the particular matter on which the 
plaintiff has appealed. The whole suit has 
been re-opened by them and, especially when 
they themselves opposed the application of 
the plaintiff to include all the family prop- 
erty in the suit so as to regularise it as a 
partition suit, it is not for them to urge that 
the preliminary decree stands when they 
themselves have got a fresh issue raised 
which cuts at the root of that decree. 

The othsr objection which is raised is 
that the Appellate Court had no power at 
that stage to grant the plaintiff's request 
since the appeal was not before it and had 
been remanded to the trial Court. I, can- 
not agree with this view. All that the 
Appellate Court had done was to call for 
a finding on the new issue. In my opinion 
the proper Court before which this applica- 
tion to withdraw Item No.3 from suit with 
permission to bring a fresh suit upon 
it was the Appellate Court. The order, 
therefore, of the lower Appellate Court was, 
I consider, passed with jurisdiction, and I 
would further say that under the circum- 
stances of the case it was a very proper 
order to be passed. This revision petition 
must, therefore, be dismissed with costs 
with this note that the members of the 
family (defendants Nos. 2 to 4) will cease of 
course to be parties to the suit, which will 
be confined to the alienees. | 


A. Petition dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Petition No. 342 of 1934 
December 11, 1934 
KISCH AND Racuupat Sineg, JJ. 
Messrs. RADHA KISHEN BENI PRASAD 
—APPLIOANT 
versus 
Messas. P. L. JAITLY & Co. AND oraERs= 
OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1998), O. XXI, 
r. 58, s. 115—Objection to attachment can be filed 
only after attachment has been made—Court dis- 
allowing prayer for attachment and allowing ob- 
jections of third party before attachment is effected— 
Procedure is ultra vires—High Court, if should inter» 
fere in revision, f 

The only method by which a third person oan : 
object toan attachment is to file objections after 
the attachment had beenmade. He can come to 
Court and file objections under the provisions of 
r. 58, O. XXI, Civil Procedure Code, There is 
nothing in the Oivil Procedure Oode, which allows a 
third party to come forward with objections before 
an attachment hasbeen made. 

A decree-holder has a right toask that the prop- 
erty of the judgment-debtors should be attached in 
execution of his decree. Where the Court below has 
disallowed that prayer, without any adequate reason, 
and has allowed the objections of a third party 
before attachment is effected, the procedure is al- 
together wrong and ultra vires and High Oourt will 
interfere in revision. : 


O. Rev. P. against an order of the Sub- 
Judge, Budaun, dated May 3], 1934. 

Messrs. K. Verma and Jwala Prasad 
Bhargava, for the Applicants, 

Messrs. B. E. O'Conor, S.. N. Sen, N.P. 
Asthana, Shiva Prasad Sinha, Ram Nama’ 
Prasad and A.M.Gupta, for the Opposite 
Parties. 

Judgment.—This is a revision applica+ 
tion by the decree-holders arising -out of 
execution proceedings, The decree-holders 
obtained a decree against Messrs, P. L. 
Jaitly & Co., and the Budaun Electric 
Supply Co., for a sum of Rs, 54,211-10-9,- 
This decree was passed by the Calcutta 
High Court. The decree-holders got the 
decree transferred to Budaun District and 
then put in an application for execution 
inthe Court cf the Subordinate Judge of 
Budaun. The prayer was that the property 
owned by the Budaun Electric Supply Co., . 
mentioned ina list attached tothe appli- 
cation for execution should be attached. 
The. Court ordered that notices should be” 
issued.to both the -judgment-debtors. It 
appears that..one Mr, Raghunath Prasad 
Tandon came forward and filed objections 
and pleadedthat the property of the Bu- 
daun Electric Supply Co., should not be 
attached for-the reasons given by him in 
his application. The decree-holders op- 
posed this application, Tho plea taken 
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by the decree-holders was that as no 
attachment had taken place, Mr, Tandon 
was nct entitled to file any objection and 
therefore, those objections were premature. 
The Jearned Subordinate Judge allowed 
the objections on the ground that it was 
& peculiar case and the circumstances were 
somewhat extraordinary, Against that 
order the decree-holders have preferred this 
revision application. : 

Before we proceed to discuss the question 
about the correctness or otherwise of the 
order passed by the Court below, . it is 
necessary to state here very briefly the 
circumstances under which Mr. Tandon 
came forward with his objections. It ap- 
pears ihat Messrs. Jaitly & Co. made an 
application to the Local Government 
asking that they should be granted a 
license for supplying electric energy to the 
town of Budaun. This application was 
granted and a license was issued to Messrs. 
Jaitly & Co, This firm started a company 
styled “The Budaun Electric Supply Co, 
Ltd.” Messrs. Jaitly & Co., 
managing agents. Somehow or other the 
Plant could not be received in Budaun 
within time, and, therefore, the Govern- 
ment revoked the license which kad been 
issued by them. The firm of Messrs. Jaitly 
& Co., made certain representations to the 
Government asking that the license should 
be renewed, but in that attempt they were 
unsuccessful. Under some arrangements 
the firm styled “Messrs. Kishore Chand- 
Shiva Oharan Lal” advanced a large sum 
of money and undertook to carry on the 
business of the Electric Supply Co. This 
arrangement was made by this firm with 
Messrs. Jaitly & Co, under which a large 
sum of money was advanced, Eventually 
the Government decıded that the license 
should be granted to the firm of Messrs. 
Kishore Chand-Shiva Charan Lal. Nego- 
tiations are still going on and the proposed 
sale of the assets of the Budaun Electric 
Supply Co, has not yet been made in favour 
of the firm of Kishore Chand-Shiva Charan 
Lal. Mr. Raghunath Prasad Tandon had 
been appointed the local Manager of the 
Budaun Electric Supply Co. by Messrs. 
Jaitly & Co. With the Permission of the 
Government heis now carrying on the 
business there. Asno sale has been made 
as yet in favour of the firm, Messrs. Ki- 
shore Chand-Shiva Charan Lal, their posi- 
tion, is that of creditors of the Company to 
whom they have advanced some money. 

The question for our consideration is 
whether the learned Subordinate Judge 


RADHA KISHEN BENİ PRASAD V. JAİTLY & co, (ALLJ 


became its' 


- was clearly wrong 


15510 


was right in allowing the objections of 
Mr. Tandon. We have heard the learned 
Counsel on both sides and we are clearly 
of opinion that the view taken by the 
learned Subordinate Judge isnot correct. 
Admittedly the decree-holders obtained a 
decree against the Budaun Electric Sup- 
ply Co., and they were entitled to execute 
that decree. They had made an applica- 
tion asking for the attachment of the 
property helonging to one of their judgment- 
debtors, that is, the Budaun Electric Supply 
Co. The Court was bound to allow this 
prayer and to attach the property. If the 
property did not belong to the judgment- 
debtor, then it was open to the person 
claiming to be the owner of the property to 
come forward and file objections. The 


_only method by which a third person can 


object to an attachment is to file objections 
alter the attachment had been made. He 
can come to Court and file objections 
under the provisions of r. 58, O, XXI, 
Civil Procedure ( ode, ‘There is nothing in 
the Civil Procedure Code which alows a 
third party to come forward with objections 
before an attachment has been made, The 
reason is very obvious. So long as an 
attachment has not been made, no one can 
come forward and say that anything has 
been done which gives him a cause of 
action to come to Court, It is only after the 
property has been attached in pursuance 
of an application for attachment made by 
the decree-holder thata third party would 
havethe right tocome forward and say 
that the property should not have been 
attached on the ground that it belonged to 
him and not to the judgment-debtor, At 
this stage it is altogether unnecessary to 
consider what the position of the opposite 
parties is, They might be mortgagees or 
they might be debenture-holders or they 
might be purchasers of the assets of the 
Budaun Electric Supply Co. This question 
can only be determined after an attachment 
Has been made, If then the objectors 
come forward they will be required to show 
what their title is and then the applicants 
will have the right to show on what 
ground they seek to enforce the attachment 
against the attached property. Then the 
matter will be judicially determined. In 
the present case as no attachment had 
been made the learned Subordinate Judge 
in permitting objec- 
tions to be filed. They should have been 
thrown out on the ground that there had 
been no attachment and, therefore, the 
objectors had no locus standi to come 
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forward and make an application to the 
‘Court. The learned Subordinate Judge, 
as would appear from his order, was aware 
of this difficulty. In his order he states 
that it is true that: 

“ordinarily an objector ig to come to Court after 
the attachment ofthe property has taken place but 
the present matter is not soordinary.” 


The rule of law is, a3 we have already - 


explained, that objections can only be 
filed after an attachment has taken place 
and we have not been shown any law or 
decided cases in which it might have been 
laid down thatin certain cases it may be 
open to an objector to come and file his 
objections before an attachment has taken 
place. The reason which led the learned 
Subordinate Judge to allow the objections 
is mentioned by him in his judgment and 
it is that nobody can work the undertaking 
who is not permitted to do so by the Local 
Government. He remarks that if the at- 
tachment were made : 

“it might be that the undertaking would have 
come to a standstill thus causing great inconvenie- 
ence tothe general public,” 

We donot think that he was right in 
taking this view. Nobody suggests in this 
case and no occasion has arisen as yet for 
making-a suggestion of this kind that the 
decree-holdeis should be permitted without 
the permissjon of the Local Government 
to carry onthe business of the Budaun 
Electric Supply Co., nor is there any ques- 
tion of public suffering or any inconveni- 
ence by the attachment. This question 
may arise when the property has been 
attached andthe decree-holders ask for the 
sale of the property. But unless an attach- 
ment has been made, no such question can 
arise. It may not eventually be at all 
necessary for the decree-holders to put the 
property tosale. But they can insist that 
their interest should be safe-guarded 
against any subsequent dealings by the 
judgment-debtors and apply for an order 
of attachment. If an order of attachment 
is passed, it protects their interest and, 
therefore, the decree-holders are certainly 
entitled to ask that the property should be 
attached. Section 28, Electricity Act (IX 
of 1910), doesnot in any manner affect 
the application before us. It lays down 
that : 

‘no person other than a licensee shall engage in 
the business of supplying energy except with the 
previous sanction of the Local Government and 
in accordance with such conditions as the Local 


Government may fix in this behalfand any agree- 
ment to the contrary shall be void.” 


No occasion for the application of this 
section has arisen, It is quite possible that 
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after the attachment the 
may successfully obtain permission from 


the Government to carry on the business. ‘ 


It isequally possible that they may ask 
the Court below to appoint the firm of 
Messrs. Kishore Chand-Shiva Oharan Lal 
to act as Receivers in the case. That would 
in no way interfere with the work of the 
Company and atthe same time the inter- 
est of the decree-holders would be protest- 
ed. There isalso the third possibility that 
after the attachment the parties may come 
to an agreement under which their 
differences may be settled. However all these 
questions can only arise after the attach- 
ment and we are, therefore, of opinion that 


decree-holders | 


the Court below should have passed an 


order of attachment. 
The learned Counsel appearing for the 
respondents has strongly urged before us 


that we should not interfere with the order ` 


passed by the Court below in revision. He 


has relied on certain authorities cited by . 


Mulla in his Civil Procedure Code, Edn, 
10, p, 391, and has contended that this 
Court should not interfere merely because 


the Court below has acted with some irre- < 


gularity or where the order of the Oourt 
below is only technically wrong, If the 
matter had been 
would have 
contention but in our opinion the question 
is not purely technical, It 
substantially the rights of the decree- 
holders, A decree-holder has a right to 
ask that the property of the judgment- 


debtors should be attached in execution ~ 


of his decree and without any adequate 
reason whatsoever the Court below has 
disallowed that prayer, It cannot be said 
that the matter is purely technical, Then 
we find that the procedure adopted by 
the Court below in allowing the objection 
of a third party before the attachment 
had been made wasaltogether wrong and 


. ultra vires, In our opinion the case is one 


in which we should interfere in revision. 

We wish tomake itclear that in 
opinion the attachment of the property 
alleged to be the property of the judgment- 
debtors would not in any way be contrary 
to the provisions of the Electricity Act. 
Nor do we wish to decidethe question as 
to whether the objectors as debenture- 
holders, have any right in the property, 
the attachment of which is sought by the 
decree-holders, For the reasons given 
above, we allow this application in revision, 
set aside the order passed by the Court 
below and send back the case to it with 


merely technical, wa . 
certainly agreed with his . 


affects : 


our ’ 
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directions that the prayer of the decree- 
holders for attachment should be granted 
and then the execution should proceed 
according to law, The decree-holders will get 
their costs from the objectors, Messrs, 
Kishore Chand-Shiva Charan Lal, The in. 
junction issued by this Court is discharged, 
N. Order accordingly. 





MADRAS HIGH COURT 
City Civil Court Appeal No. 29 of 1932 
February 25, 1935 
Panprane Row, J. 
C. K. KRISHNARAO—Dzeenpantr— 
APPELLANT 


VETSUS 
R. KRISHNA DOS LALAH AND ANOTHER— 
PLAINTIFFS— RESPONDENTS 

Madras City Tenants’ Protection Act iII of 1922), 
8. 9—Usufructuary mortgagee of tenant, whether 
‘tenant'—Right to purchase landlord's interest. 

A usufructuary mortgagee of a tenant is a ‘tenant’ 
within the meaning of the Madras Oity Tenants’ 
Protection Act as he derives his title from the 
tenant, and is entitled to exercise the right of pur- 
chase referred to in 8. 9 of the said Act. The 
view, that unless the entire title or interest of the 
teant is transferred the transferee cannot be regard- 
ed as a tenant, is erroneous, 

‘ of the 


Appeal against an order , 
Court of the City Civil Judge, Madras, 
dated September 29,1931, and the decree 
of the Court of the City Civil Judge, 
Madras, dated October 28, 1931, and passed 
in O. 8. No. 453 of 1931. 

Mr. T. A. Vijiaraghavachari, for the Ap- 
pellant. i 

Mr. S. A. K. Shah, for the Respondents. 


Judgment.—This is an appeal from 
the decree of the City Civil J udge, Madras, 
dated October 28,1931. This was the final 
decree but the appeal is in substance 
directed against an earlier order dated 
September 29, 1931, which refused the 
appellant’s prayer to be allowed to pur- 
chase the land under s,9 of the Madras 
City Tenants’ Protection Act. The suit 
was filed by the owner for ejectment and 
for arrears of rent and mesne profits, The 
original tenant died, and defendants Nos. 1 
to 3 are his heirs. Before his death, the 
original tenant executed a usufructuary 
mortgage in favour of the fourth defendant 
who is the appellant in this appeal. The 
first defendant was absent and the Court 
guardian for the minor defendants Nos. 2 
and 3,-though claiming in the written 
statement that they were entitled to pur- 
chase the lands at a valuation to be fixed 
by the Court does not seem to have act- 
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ually put in an application for this pur- 
pose. On -the other hand, it would appear 
that the lower Court asked the guardian 
whether defendants Nos. 1 to3 could find 
the money necessary for purchasing the 
land, and the guardian was unable to 
give any reply. I do not think this kind» 
of inquisition is contemplated by s. 9 of 
the Madras City Tenants’ Protection Act. 
Whether they can find the money or not 
is not the question, but whether they have 
applied to the Court under s. 9, and there 
is nothing to show that any actual ap- 
plication was made by any of the defend- 
ants Nos. 1 to 3 under this section. The fourth 
defendant, however, applied, and his ap- 
plication was rejected by the lower Court, 
on the ground that he was not a tenant 
within the meaning of the Act. It is 
from this decision that the fourth defen- 
dant appeals, and the only point for deter- 
mination is whether the appellant is not a 
tenant within the meaning of the Madras 
City Tenants’ Protection Act. , 

It is not necessary to deal with this 
point at any length, because the appeal is 
not opposed by the plaintiff-respondent’s 
Advocate, who says that he has no objec- 
tion to the appellant being permitted to 
purchase the land under s. 9 of the Act, 
and he goes further and even says that 
he never objected at any time, not even 
in the Court below, to the appellant's 
prayer being granted, This, however, is 
not conceded by the appellant’s Advocate 
before me. It seemsto be rather impro- 
bable either that the lower Court would 
have rejected the application or that the 
fourth defendant would have taken the 
trouble to file the appeal, if, as a matter 
of fact, the plaintiff was all the time 
quite willing to allow the fourth defendant 
to purchase the land under s. 9 of the 
Act. | | 

The word ‘tenant’ is defined in the Act 
itself in s. 2 and it includes every person. 
deriving title from a tenant of land liable 
to pay rent on it. There can be no doubt 
that the father of defendants Nos. 1 to3 
was the original tenant within the mean- 
ing of the Act. The fourth defendant 
holds a usufructury mortgage from him. 
The question therefore is whether a usu- 
fructuary mortgagee is not a person deriv- 
ing title from the mortgagor. To put the 
question is to answer it. If he does not 
derive title from the mortgagor, I fail to 
see from whom he can derive it. 

There is no basis, in my opinion, for the 
contention that, unless the entire title or 
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interest of the tenant is transferred, the 
transferee cannot be regarded as a tenant. 
I am of opinion that the view of the lower 
Court on this point is wrong, and that the 
. fourth defendant should have been allowed 
„to purchase the land under the conditions 
prescribed in s. 9 of the Act. The appeal 
is therefore allowed and the decree of the 
lower Court is set aside. The suit will be 
remanded to the Court below for fresh 
‘ disposal after dealing with the fourth de- 
fendant’s application under s. 9 of the Act 
according to law. In the circumstances of 
¿the case, I direct that the costs of this 
‘appeal be borne by the parties them- 
selves. As regards the costs in the Court 
below, they must be provided for in the 
revised decree to be passed by the lower 
Court. 
A. Appeal allowed. 
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ALLAHABAD HIGH COURT 
Full Bench 
Civil Application No. 168 of 1934 
March 6, 19385 
SULAIMAN, O. J., NIAMAT-ULLAH AND 
.  RACHEHPAL SINGA, JJ. 
MUKAND LAL— APPLICANT 
Versus 
GAYA PRASAD AND OTHERS— 
OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), ss. 151, 115 
—Lower Court refusing to allow certain questions to 
be put to witness—High Court's power of inter- 
ference—Government of India Act, 1915 (5 & 6 
Geo. V,.c,,61), s 107—S. 151, Civil Procedure Code, 
scope of—High Court cannot exercise revisional 
powers under s. 151. 

The High Court is not competent in the exercise 
of its authority to interfere and set right the 
orders of a Subordinate Court refusing to allow 
certain questions tobe put to the witnesson the 
ground that the order of the Subordinate Court has 
‘proceeded onan error of law or an error of fact, 

[Case-law referred to.] 

Section 151, Civil Procedure Code, does not in 
terms confer any inherent jurisdiction on the Oourts, 
But merely preserves the inherent power of the 
Court to make such orders as may be necessary for 
the ends of justice or to prevent abuse of the process 
of the Court 

A Superior Court cannot dictate to a Subordinate 
Court how to decide a particular point arising in a 
case. The power referred to in s. 151 would not 
include a power similar to power of revision under 
s. 115, Civil Procedure Oode, even to cases to which 
that section is not applicable. The legislature has 
thought fit to restrict the revisional power of the 
High Court under s. 115, Oivil Procedure Code, and 
16 could not have been intended that that section 
could be ignored andthe High Court can exercise its 
inherent power and rectify errors of law or errors of 
a committed by Courts belowin cases decided judi- 
cially. 

Mr, S. N. Seth, for the Applicant. . 
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Messrs. P. L. Banerji and S. G. Pathak, 
for the Opposite Parties. 

Sulaiman, C, J. —This casehas been 
referred to a Full Bench on account ofa 
divergence in the opinions expressed in 
two cases of this Court and that expres- 
sed in the Bombay High Court. The ap- 
plicants applied to this Court praying that 
a certain witness who was being exa- 
mined in the Court below, should be al- 
lowed to be cross-examined by’ them on 
all the issues that arose in two connected 
suits. These two suits were being tried 
together, but the Court had perhaps pas- 
sed some orders previously that evidence 
should be led by the plaintiffs in one suit 
on the issues arising in that suit or issues 
which were common to both the suits, 
When the witness, Bhagwan Das, was being 
cross-examined, the applicants' Counsel 
tried to put questions to him relating to 
issues which arose exclusively in the other 
suit, and the Oourt disallowed such ques- 
tions. 

The application in the High Court did 
not profess to have been filed under any 
specific provision of the law but the learn- 
ed Counsel admitted that it was not an 
application for revision under s, 115, Civil 
Procedure Code, but should be treated as 
an application under s.151, Civil Proce- ` 
dure Code, or s. 107, Government of’ 


. India Act. The learned Judge, who ref- 


erred the case first to a Division Bench, 
expressed the opinion, which cannot be 
questioned, that s. 115 would not be ap- 
plicable to such a matter, as no case had 
yet been decided, the Court below having 
merely disallowed certain questions that 
had been put to the witness. 

Section 151, Oivil Procedure Code, does 
not in terms confer any inherent jurisdic- 
tion on the Courts, but merely preserves 
the inherent power of the Court to make 
such orders as may be necessary for the 
ends of justice or to prevent abuse of the 
process of the Court. Ordinarily, as pointed 
out by the learned Judge who referred 
the case first, the preservation of the in- 
herent power would not enable Courts to 
extend the scope of powers specifically 
conferred upon them by other provisions 
of the Civil Procedure Code, and that 
s. 151 should not be utilised so as to 
make it supplementary to s. 115, Civil 
Procedure Oode. The inherent power’, 
which can be exercised by a superior 
Court, are ordinarily such powers as are 
necessary to exercises in relation to pro- 
ceedings pending before it, The-Calcutta 
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High Court and the Lahore High Court 

‘ have exercised the power of staying pro- 
ceedings in a Subordinate Court profess- 
“ing to act under s.151. No other case 
has been cited before us showing that 
“such a power, had prior to 1906, (6?) been 
exercised in any other way in relation to 
proceedings pending in Subordinate 
Courte. 

An opinion was expressed in Harnandan 
Lal v. Chaturbhuj (1) that the inherent 
power preserved by s. 151 would extend 
to orders to Subordinate Courts. That, 
however, was a case where the Subordi- 
nate Court had refused to stay proceed- 
ings and the High Court ordered that 
the proceedings bestayed until proceedings 
in lunacy, which were going on in the 
' Court of the District Judge, had been 
determined. At a later stage the sume 
case, reported in Chaturbhuj v. Harnandan 
(2) was brought up before the High 
Court, because the Court below had dec- 
lined to appoint a guardian for the de- 
fendant, accepting the finding of the Dis- 
‘trict Judge in the lunacy proceedings 
that he was not a lunatic. As the case 
was still pending, the learned Judges felt 
inclined to hold that even s. 115, Civil 
Procedure Code, might be applicable to 
such a case, but preferred to base their 
decision on 8.151, Civil Procedure Code 
and held that they could direct. the Court, 
below to enquire inte the question of 
. lunacy itself. Ceitain observationsin the 
judgment suggested that the powers re- 
served to Courts under s. 151 are very 
wide and that any order can be passed 
‘which would be for the ends of justice 
and to prevent an abuse of the process of 
Subordinate Courts. 

On the other hand, the Bombay High 
Court in Bhausingh v. Changaniram Hur- 
chand (3) and Ramchardra Govind v. 
Jayanta (4) has taken the view thatthe 
power referred to in s. 151 does not in- 
clude power-to dictate to a Subordinate 
Court and’ interfere with its proceedings. 
In a later case decided by another Bench 
of this Court in Atma Ram v. Beni Prasad 
(5), it was laid down that ordinarily the 
inherent power, referred to in s. 151 

(1) 93 Ind. Cus. 285, A IR 1926 All. 212; 48 A 356; 
2AL J 379. 

(2) 108 Ind. Cas. 141; A IR 1928 All. 108; 50 A 
335; 25 A L J 1082. 

*(3) 45 Ind, Cas. 552; A I R1918 Bom. 157; 42B 
363; 20 Bom. L R 348. 

(4) 59 Ind. Cas. 715; AIR 1921 Bom, 228;45 B 
503; 22 Bom. L R 1409, 

(3) 150 Ind. Cas, 446; A I R 1931 All 585; 6 R A 
1098: (1934) AL J 1191. 
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would he limited to its jurisdiction to 
deal with proceedings pending before | it 
and would net include a wide jurisdiction 
uver inferior Courts, otherwise it would be 
conferring power on the High Court even 
farin excess of that conferred by s. 115, 
Civil Procedure Code. The learned Judges 
in Harnandan Lal's case(1) had relied on 
two earlier cases of this Court in Josht 
Shib Prakash v, Jhinguria (6) and Balgo- 
bind v. Sheo Kumar (7) in support of their 
opinion but these cases are no authority 
for the proposition that a Superior Court 
can, in theexercise of its inherent power, 
dictate to a Subordinate Court how to 
decide a particular point arising in a case. 
They were all cases where inherent power 
was exercised in relation to proceedings 
which had taken place in the High Court 
itself. We are of opinion that the power 
referred to in s. 151 would not include 
a power similar to power of revision under 
s. 115, Civil Procedure Code, even to cases . 
to which that section is not applicable. 
The Legislature has thought fit to restrict 
the revisional power of the High Court 
under s. 115, Civil Procedure Code, and it 
could not have been intended that that 
section could be ignored and the High 
Court could exercise its inherent power 


and rectify errors of law or errors 
of fact committed by Courts below 
in cases decided judicially. We are, 


therefore, of opinion, that s. 151, Civil Pro- 
cedure Code, can have no application to the 
ease before us. 

Tt is next connected that the power of 
superintendence, conferred on High Courts 
under s. 107, Government of India Act, 
is much wider in ils scope and empowers 
this High Court to interfere in the present 
case, The language of s. 107 is similar 
to that used in cl. 15, Charter Act (24 & 
95 Victoria, ©. 104). Whilethat Act was 
in force, the’ question came up for con- 
sideration before a Full Bench in Tej Ram 
v.. Harsukh (8), and it was the unanimous 
opinion of all the four learned Judges 
that the clause conferred on the High 
Court no revisional power, no power to 
interfere with or set aside judicial pro- 
ceedings of a Subordinate Court, though 
it conferred on the High Court adminis- 
trative authority, and not judicial 
powers, and that it would be competent 
for tbe High Court in the exercise 

(6) 78 Ind, Cas. 416; A I R 1924 All. 446,46 A 


144, 

(7) 82 Ind. Oas. 184; AI R 1924 All. 818; 46 A 
864; 22 A L J 791; LR 5A 545 Civ 

(8) 1 A101. 
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of its powers of superintendence to 
direct a Subordinate Court to do its duty 
or abstain from taking action in matters 
of which it has no cognizance; but the 
High Court is not competent in the exercise 
of this authority to interfere and set right 
the orders of a Subotdinate Court onthe 


ground that the order of the Subordinate | 


Court has proceeded on an error of law 
or an error of fact. The learned Judges 
pointed out that this interpretation of the 
statute was in accord with the practice 
which had prevailed in this Oourt. Al- 
though in alater Full Bench case Muham- 
mad Sulaiman Khan v. Fatima (9) it was 
conceded that the power conferred on High 
Courts under s. 15, Charter Act, was not 
confined to administrative superintendence 
only but included powers of a judicial or 
quasi-judicial character, it was agreed 
that the High Court is not competent, in 
the exercise of its authority, to interfere 
with and set right the ordersof Subordi- 
nate Court on the ground that the order 
of the Subordinate Court bas proceeded on 
“an error of law or an error of fact.” 
This opinion was, of course, followed by 
a Division Bench later in the case of 
Adya Saran Singh v. Jaggannath (10) which 
arose under s. 107, Government of India 
Act. The learned Judges pointed out that 
the power of superintendence vested in 
this Court, as embodied in s, 107, Govern- 
ment of India Act, was not intended to 
anthorise this Court, in the exercise of 
the authority so given, to interfere with 
or set right the order of a Subordinate Court 
on the ground that such order had pro- 
ceeded on an error of law or an error of 
fact. < 
In view of these authorities, it is quite 
clear that it is impossible to interfere 
with the refusal of the Court below to al- 
low certain questions to be put tothe wit- 
“ness on the ground that the Court has 
erredin law in disallowing such questions. 
There are, no doubt, some cases arising 
under Act XVIII of 1879 (Legal Practi- 
tioners’ Act), arising out of cases in which 
certain persons had been included in lists 
of touts maintained by District Judges 
and prevented from coming within the pre- 
cincts of the Court-compound, e.g. Inthe 
matter of Madho Ram (11) and in Kashi 
Nath v. Emperor (12) but these were not 
(9) 9A 104; A W N 1887, 203. 

(10) 78 Ind. Oas 331; ATR 1924 All. 561; 46 A 323; 
22A LJ 235; LL R5 A 49 Rev. 

(AL 21 A 181; A W N 1899, 15. 

(12) 74 Ind. Cas. 11; A IR 1924 All. 69; 45 A 676; 
21 ALJ 621. | ` 
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really judicial cases adjudicating upon 
the rights of two contending parties but 
were orders of an administrative character 
which the District Judge had passed. The 
High Court considered that the case came 
within the purview af s. 15, Charter Act, 
or s. 107, Government of India Act. 
Our attention has also been drawn to 
the case of Sant Lal v. Kidar Nath (18). 
in which the power conferred on the 
High Court under s. 107, Government of 
India Act, was invoked. In that case the 
Honorary Munsif had omitted to carry out 
the order of the High Court directing him 
to decide certain objections and proceed 
in accordance with law. The Munsif, in 
spite of the order, did not decide the 
objections and did not proceed in accord- 


ance with law. The learned Judge felt some 


difficulty in applying s. 115, Civil Procedure 
Code, as the matter was still pending be- 
fore the Munsif, but interfered under s. 107, 
Government of India Act, The case was 
of a peculiar nature, and it is not neces- 
sary to consider in this case whether it 
was rightly decided, particularly as the- 
learned Judge was bound to follow the 
previous Division Bench rulings. 

In view of the decisions of the Full 
Benches of this Court and the practice 
which has prevailed so far, it is impos- 
sible for us to interfere under s. 107, 
Government of India Act. Theapplication . 
is dismissed with costs. 

D. Application dismissed. 


(13) 15t Ind Cas. 310; A I R 1935 All. 519, 


LAHORE HIGH COURT 
Letters Patent Appeal No. 81 of 193+ 
November 30, 1934 
ADDISON AND Dix MOHAMMAD, JJ. 
BHARAT NATIONAL BANK, LTD., 
DELHI AND aNoTtaER—J UDGMENT-DERTORS— 

APPELLANTS 
versus 
BHAGWAN SINGH AND ANOTHER— 
DEOREE-HOLDRR—J UDGMENT- DEBTOR— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. KAI, r. 2 
—Adjustment, question as to—Whether mized one of 
fact and law—LIntention of parties—Test to see rf 
adjustment has taken place—Inchoate agreement to 
adjust —-Whether comes within O, XXI, r. 2. 

The question, whether an adjustment has been 
made as contemplated by r, 2, O. XXI, Civil Bro- 
cedure Code is not a question of Jaw only but a mixed 
question of Jaw and fact andhas to bedetermined 
from the intention of the parties. The only test 
that is applicable to determine whether an adjust- 
ment has taken place or not is to find out whether 
the decree was completely satisfied or not on-thay 
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day. If it was, the adjustment will “no doubt be 
-complete as required by r. 2, O. XXT; if not, it 
will. not be an adjustment at all which a Court 
is bound to record. 

When the alleged adjustment is 
inchoate- agreement and is not an adjustment 
actually made and completed, it does not come 
within the purview of ©. KAT, r. 2, Civil Procedure 
“Code, 

L. P. A. from the orderof Monroe, J., 
-dated May 30, 1934. : 
`- Messrs. Ram Lal Anand, II, and Fakir 
Chand, for the Appellants. 

Messrs. Kishan Dayal 
Dayal, for the Respondents. 


merely an 


and Bhagwat 


Din Mohammad, J.—On January 16, 
1923, Rai Bahadur Benarsi Das of Ambala 
obtained a decree for Rs. 68,000 odd 
‘against the appellants along with some 
others, who are not now before us. On 
November 27, 1923, this decree was con- 
firmed by this Court. Up to December 
3], 1927, the decree-holder realised 
Rs. 46,438 in his decree and for the 
balance of the decretal amount, which, 
he then valued at Rs. 50,000, he had the 
decree transferred on June 5, 1929, to 
the Court of the Senior Subordinate Judge, 
Gujranwala, for execution. On July 27, 
1931, his agent made a statement to the 
Executing Court in the following terms: 

“Madyunan ke sath samjhotah hua hat aur us 
ki tamil ke lie un ki hasab khawhash un ko 
muhlat di gat hai. Basurat adam takmil sam- 
jhotah munasab darkhwast muzid karwai ke lie 
pesh ki javegi.” 

Its literal translation is as follows :— 

“An understanding has been arrived at with the 
judgment-debtors and at their request they are 
being allowed time to complete it. In case of non- 
completion of the understanding proper application 
for further proceedings will be}presented.” 

On this the Executing Court recorded 
an order that as the decree-holder had 
allowed time to the judgment-debtors, the 
case was being adjourned to October 1, 
1931. It is important to note in this 
. connection that on July 27, 1931, the 
agent of the decree-holder alone was 
present presumably as warrants of arrest 
had been issued against the judgment- 
debtors and they were avoiding arrest. 

On October 1, 1931, it appears from an 
illegible scribe in the handwriting of the 
Subordinate Judge himself that the pro- 
ceedings were consigned to the record 
room. The index, bowever, clearly shows 
that the application for execution was dis- 
missed in-default. 

-On October 22, 193], Barkat Ram, 
appellant, presented an application to 
-the Executing Court that the decree had 
been adjusted in the manner explained 
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by him in the petition and that the said 
adjustment should be recorded under r. 2, 
O. XXI, Civil Procedure Code. Notices 
were issued to the decree-holder, in reply 
to which he informed the Court that he 
had sold the decree to Sardar Bhagwan 
Singh Banker, Amritsar, on August 19, 
1931, for Rs. 23,000. On August 8, 1932, 
Barkat Ram, appellant, applied to the 
Executing Court to bring Bhagwan Singh 
on the record in place of the decree- 


holder. 
On February 11, 1933, the Executing 
Court refused to record the alleged 


adjustment on the ground that it did 
not come within the purview of r. 2, 
O. XXI, Civil Procedure Code, inasmuch 
as the terms of the original decree had 
been varied by the alleged compromise 
and those terms also had not yet been 
fulfilled. From that order the appellants 
presented an appeal to this Court which 
was heard by a Judge sitting alone, who 
confirmed the decision of the Executing 
Court. It is against this order that the 
present Letters Patent Appeal has been 
preferred. ' 

The Counsel for the appellant contends 
that a complete adjustment was effected 
on July 27,1931, asis evidenced by the 
statement of the decree-holder in the 
Executing Court as reproduced above; and 
as the Court was informed of this 
adjustment, it was its duty to allow the 
appellants sufficient opportunity to prove 
its terms. 

He further urges that the account of 
the compromise, as given by Barkat Ram 
in his application dated October 22, 1931, 
exactly represents what happened and 
that tke conditions mentioned therein 
should be taken to be correct in view of 
the statement of the decree-holder’s agent, 
In support of his contention he relies 
mainly on Ramanarasu v. Matta Venkata 
Reddi (1), where a Bench of the Madras 
High Court held that a promise to do 
something in future is legal considera- 
tion and there is no legal impediment in 
the way of a decree-holder accepting a 
mere promise that the judgment-debtor 
will do something at some future date 
as a legal and immediate adjustment in 
satisfaction of his decree. Where the 
decree-holder accepts such a promise, there 
is a new contract amounting to a legal 
adjustment of the decree on the basis of 

(1) 141 Ind. Cas, 429; A I R 1933 Mad. 28; 58 M 198; 


63M L J 598; (1932) M W N 840; 36 L W 558; Ind 
Rul. (1933) Mad, 132, 
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_ which the judgment-debtor is entitled to 
` apply to the Court to enter up satisfaction 
of the decree. In my view the question, 
“whether an adjustment has been made 


as contemplated by r. 2, O. XXI, 
-is not a question of law only 
` but a mized question of law and 


‘fact and before any principles of law 
enunciated in any decision can be made 
“applicable to the facts of any 
~ particular case, it is necessary to find 
~out from the allegations made as to what 
“the intention of the parties was and 
` unless this is done, it will not be possible 
. to determine whether those principles apply 
` or not. Now a reference to the statement 
. of the decree-holder’s agent unequivocally 
indicates that to his mind it was not at 
“all present that the decree had been com- 
‘pletely extinguished on July 27, 1931. 
‘He clearly reserved to himself the right 
of reviving the execution proceedings if 
the negotiations did not mature, and he 
_further stated that it was merely to enable 
- the judgment-debtors to complete the terms 
‘of the settlement that was going on 
_ between the parties that time had been 
‘allowed. In these circumstances it cannot 
be fairly argued that any negotiations 
that were being carried on at that time 
had so matured as to amount toa satisfac- 
tion of the decree and thus make it non- 
existent. Even the application that was 
presented by Barkat Ram himself on 
October 22, 1931, stated that one of the 
-judgment-debtors-had to pay Rs. 15,000 
within three months and the applicant 
-himself Rs. 10,000 within a year and a 
half, if the other judgment-debtor failed 
tlo pay his share as agreed upon, the 
decree-holder would be at liberty to sue 
‘out execution for Rs. 25,000 against the 
-applicant. I am further confirmed in my 
view by what the Court did on July 27. 
The execulion proceedings were not con- 
-Bigned to the record room on that day 
but an adjournment was granted toenable 
the parties to settle the matter betwesn 
themselves, if possible. To my mind the 
-only test that is applicable to determine 
whether an adjustment has taken place 
or not is to find out whether the decree 
was completely satisfied or not on that 
-day. lf it was, the adjustment will no 
doubt be complete as required by r. 2, 
‘QO. XXI, if not it will not be an adjust- 
-ment at all which a Court is bound to 
-record, 
In fact 


the language employed by 


Reilly, J. in Ramanarasu v. Matta Venkata .. 
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Reddi (1), also leads to the same con“ 
clusion. At p. 205* he observes as follows : 

“Tt may well be said that, if a judgment-debtor 
comes into Court and alleges that the decree-holder 
has given up the weapon available in his hand, the 
decree which he can execute, and in its place he 
has accepted a promise that the judgment-debtor 
will do something at a future date and if that is 
disputed, then the evidence that the decree-holder 
has done such a thing should be carefully scrutiniz- 
ed. It may very well be a foolish thing for a 
decree-holder to do. It may be unreasonably 
generous; it may be likely to give him a great deal of 
trouble in future, But, if itis proved that he has done 
so, that he has accepted a new contract in place of 
his decree as immediate satisfaction of that decree 
at the time of his acceptance, there is no legal 
impediment in the way of his doing so and there 
is no justification for the Court refusing to find on 
proper evidence that he has done so.” h 

Reference may also be made with ad- 
vantage to the observations made by 
Sulaiman, J., in Gobardhan Das v. Dau 
Dayal (2), and to Azizur Rahman Chowdhury 
v. Aliraja Chowdhury (3), and Venkatalingam 
Nayanim Bahadur v. Venkatadri Rao 
(4). From the words used by the decree- 
holder’s agent and the action of the 
Court thereon as well as from the terms 
mentioned in Barkat Ram’s application 
dated October 22, 1931, the only con- 
clusion possible is that the alleged ad- 
justment was merely an inchoate, agree- 
ment; an adjustment was under considera- 
tion and was to be made on the fulfilment 
of certain conditions; it was not an ad- 
justment actually made and completed, 
based on a future promise; and it did 
not, therefore, come within the purview 
of r. 2, O. XXI, Civil Procedure Code. 
Counsel for the respondents has relied on 
Bakshi Ram Verma v. Des Rej (5), where 
a Bench of this Court has gone even 
further than this and has observed as 
follows : 

“It is beyond dispute that the parties cannot 
in execution proceedings vary the terms of the 
decree; and a contract, which seeks to substitute 
one decree for another decree, cannot be regarded 
as an adjustment. If, however, the terms of the 
compromise have been carried out and the decree 
is extinguished in whole or in part, the compro- 
mise can be recognised by the Court.” 

16 is not necessary for the purposes of 
this case to discuss the propriety of the 
length to which the above judgment has 

(2) 138 Ind. Cas 583; AIR 1932 All. 273; 54 A 
573; (1932) A L J 365; L R13 A 199 Rev; Ind. Rul, 
(1932) All. 467; 16 R D 293. 

(3) 113 Ind. Cas. 9; 32 OW N 434; AIR 1928 Cal, 
527 a Ke 


(4) 105 Ind, Cas. 218; A I R 1927 Mad. 911; 50 M 
897; (1927) M W N 630; 26 L W 38%; 53 ML J 
533. 

(5) 132 Ind, Oas. 670; A I R 1931 Lah. 608; 32 P L 
R 365; Ind. Rul. (1931) Lah. 654. 
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gone. It is sufficient to remark that even 
on the authorities cited to us on behalf 
of the appellants themselves they cannot 
succeed. I would, therefore, dismiss this 
appeal with costs. 

Addison, J.—I agree. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 22 of 1934 
February 4, 1935 
SULAIMAN, C. J. AND Bennet, J. 
SUKHDEO— APPELLANT 
VETSUS 

DONGER AND orunRs—Respon DENTS 

Civil Procedure Code (Act V of 1908), ss. 47, 100— 
Objection that property was part of occupancy 
holding, rejected and property sold and sale confirmed 
—No appeal, nor sale set aside—Such objection, if 
can be raised in separate suit by way of defence— 
Agra Tenancy Act (III of 1926), s. 23—Question 
whether certain land is partof occupancy holding is 
a mixed question of law and fact. 

Under s. 47, Civil Procedure Code, all questions 
arising between the parties or their representatives 
and relating to execution shall be determined by the 
execution Court and not by a separate suit. A 
defendant in a separate suit is debarred from reagitat- 
ing the question and the execution Court has the exclu- 
sive jurisdiction to decide such matters. Consequently, 
where an objection that property is part of occupancy 
holding is summarily rejected and the property is sold 
and the sale is subsequently confirmed but no appeal 
. has been filed by judgment-debtor, from the orders of 
the execution Court, nor didhe get the sale set 
aside, he cannot raise such objection even by way of 
defence in a separate suit, Rang Lal v. Kishori Lal 
(1), Lala Ram v. Thakur Prasad (3), relied on. 
Katwari v, Sita Ram Tewari (4), referred to, 

The question whether certain landis occupancy 
holding or not is to some extent a mixed question of 
law and fact and not a pure question of law. 


Mr. G. Agarwala, for the Appellant. 


Judgment.—This is a plaintiff's 
appeal arising out of a suit for damages 
and for a perpetual injunction restraining 
the first two defendants from irrigating 
their fields from the wellin dispute. The 
plaintiff himself is the -decree holder who 
held a simple money decree against 
Donger and others, but not against defen- 
dant No.2, Narain Lal. In execution of 
that decree he attached the well in ques- 
tion and put it up for sale and it was 
purchased by Bhupal. Objections raised 
by the judgment-debtors that the well was 
a partof their occupancy holding had been 
ina summary way overruled by the exe- 
cution Court. The present plaintiff has 
n t purchased the well from Bhupal. He 
aos brought the suit against the judgment- 
ebtor Donger,as wellas defendant No, 2, 
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Narain Lal, making Bhupal a pro forma 
defendant. His case is that his prede- 
cessor Bhupal acquired this well under the 
auction-purchase, and the defendants were 
wrongly interfering with his possession 
and using weater from it. Defendant No.1 
pleaded thatthe well was a part of his 
occupancy holding and its sale was void 
under the Agra Tenancy Act. The other 
defendant Narain Lal does not appear to 
have made any appearance at the trial 
But both the Courts have dismissed the 
suit on the ground that the well being a 
part of the occupancy holding of defen- 
dant No. 1 was not saleable. The lower 
Appellate Court has held that the well is 
no doubt a part and parcel of the occu-~ 
pancy holding. This finding is a finding 
of fact and cannot be challenged in second 
appeal, unless it is vitiated by some error 
of law. 

So far asthe effect of this finding upon 
the plaintiff as against the defendant 
Narain Lal is concerned, the Counsel for 
the appellant cannot urge that it is binding 
on him. Narain Lal was not a party to 
the previous execution proceeding and no 
order passed in that proceeding can, in any 
way, standin his way. He is entitled to 
say that the property was not saleable 
and that therefore no interest passed to 
Bhupal and none has devolved on the 
present plaintiff. The plaintiffs claim as 
against Narain Lal’ must, therefore, stand 
dismissed, 

A difficulty has been created so far as 
Donger’s case is concerned, by the circum- 
stances that the execution Court, without 
going into the matter thoroughly, sum- 
marily rejected his objection that the 
well was apart of the oceupancy holding 
and ordered it to be sold and it was 
actually sold at auction and the sale was 
confirmed, Donger did not choose to 
the order passed by the 
execution Court, nor did he get the auction 
sale set aside. 

The question that arises in this case 
is whether it is now open to Donger to go 
behind the execution proceedings and ask 
the Court to hold that the sale was a 
nullity and therefore the plaintiff's claim 
should fail. ‘The question is not free from 
difficulty and there is certainly much to 
be said on both sides. 

Under s. 47, Civil Procedure Code, all 
questions arising between the parties or 
their representatives and relating to execu- 
tion shall be determined by the execution 
Court and not by a separate suit. It was 
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at one time considered that a defendant 
1n a separate suit was nob debarred from 
Te-agitating the question. But the pre- 
ponderance of authorities is now in favour 
of the view that a defendant is barred 
just as much as a plaintiff, and that the 
execution Oourt has the exclusive 
jurisdiction to decide such matters and 
they cannot he questioned in a separate 
sult. 


But the difficulty does not end here 
Under s. 23, Agra Tenancy Act, the 
interest of an occupancy tenant is not 
transferable either in execution of a decree 
made by Civil or Revenue Court or other- 
wise except in accordance with the pro- 
visions of this Act, and there can be no 
question that a well can bea part of an 
occpancy holding, asit comes within the 
scope of the word “improvement” as de- 
fined in s. 3, sub-s. (2). The execution 
Court has therefore no authority or juris- 
diction to sell an occupancy holding, and 
such a sale is void. It is well settled that 
the principle of res judicata or the princi- 
ple of estoppel cannot be pleaded against 
- “a statute, and therefore if the matter 
were clear and were a pure question of 
law, the plaintiff cannot succeed on the 
.mere ground that the defendant is barred 
by the principle of ‘res judicata or estoppel. 
But the difficulty arises because the 
question whether it was an occupancy 
holding or not was to some extent a mixed 
question of law and fact, and not a pure 
question of law. Its decision depended on 
evidence that might have been produced 
inthe execution Court which apparently 
the then objectors did not produce. The 
Court ordered the property to be sold and 
‘would certainly not have ordered it to be 
sold, if it had been satisfied that the pro- 
perty was an occupancy holding. 


There is authority for the view that 
where the question is such a mixed 
question that part of the finding which is 
a finding of fact must be deemed to have 
been decided adversely against the judg- 
ment-debtor before the auction sale was 
held, he should not be allowed to raise 
sae question of fact afresh in a separate 
suit. 

We may refer tothe cases of Rang Lal 
v. Kishori Lal (1), Deodutt Singh v. Ram 
Charritter Jati (2) and Lala Ram v. Thakur 


(1) 28 Ind, Oas. 278; A I R 1915 All, 57; 37 A 278; 13 
AL J 300. 
ee 46 Ind. Qas, 897; A IR 1918 All. 78; 16A LJ 
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Prasad (3). {In two of these cases the 
judgment-debtor was not allowed to ques- 
tion the validity of an auction sale which 
‘had taken place in spite of his objection. 
The Full Bench in Katwari v. Sita Ram 
Tewari (4), distinguished these cases on 
the ground that in them the question was 
whether after a sale in execution of a 
decree, it was open tothe judgment-debtor 
to dispute the title of the auction-purchaser, 
and did not over-rule them. Under s. 23, 
Tenancy Act, an occupancy holding is not 
privately transferable, nor ig it ‘saleable 
in execution of a decree. It is therefore 
quite clear that even if it has been 
mortgaged and a decree for sale has been 
obtained, the objection can still be 
raised in the execution department that 
the property is not saleable in execution 
of the decree, and the execution Court 
would be bound to decline io sell it. This 
aspect of the provision explains the 
decision of the Full Bench. But where a 
sale has already taken place, and has 
been confirmed, there is no longer any 
duty to inquire into the nature of the 
property. The sale must have taken place 
after the objections, if any, raised by the 
judgment debtor had been overruled. It 
must therefore be implied that the Court 
either expressly or by implication decided 
that the character of the property was 
not such as to make it uon-saleable. 
Although the pointis certainly doubtful, 
as it may have the effect of nullifying the 
-provisions of s. 25, we see no reason for 
differing from the view taken in the 
previous cases, particularly as there would 
not necessarily be a great hardship as the 
zemindars would not ordinarily be bound 
by such sales. We must therefore hold 
that so far as Donger is concerned, the 
question that the property was not an 
occupancy holding was barred by the 
principle of res judicata and the lower 
Appellate Court should not have gone into 
the question as against him. 

But there is a difficulty in decreeing the 
plaintiff's claim. So far as the claim for 
damages against the two defendants is 
concerned, the plaiotiff has not attempted 
to show how much damage has been 
suffered by him on account of the act of 
defendant No.1 and how much on account 
of the act of defendant No.2. The claim 
as against Donger also must, therefote, 


fail. 

(3) 47 Ind. Oas. 947; 40 A 680; A I R 1918 All. 305; 
16ALJ 691. 

(4) 63 Ind. Cas. 264; AI R 1921 All. 118;43 A 547; 
19 AL J 473; 3 U P L R (Aå) 99. 
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As regards the injunction, it is a dis- 
cretionary relief. Both the defendants 
have been treated in the plaint as form- 
ing one party, and Narain Lal is un- 
doubtedly entitled to irrigate the field 
from this well. We therefore think that 
it would be utterly futile to issue an 
injunction against the defendant Donger 
restraining him from irrigating the field 
from this well when his co-tenant Narain 
Lal, will not be so prevented. On this 
last ground the appeal is dismissed, 

Da Order accordingly. 


— 


MADRAS HIGH COURT 
Appeal Against Appellate Order No, 67 
of 1932 
January 22, 1935 
PANDRANG Row, J. 
THOMMALAPALLI MANGAYYA— 
APPELLANT 


versus 
THUMMALAPALLI SREERAMULWU anp 
OTHERS— RESPONDENTS 

Amendment—Amendment of sale certificate in 
exercise of inherent power—dAppeal, competency 
of—Error in decree and _certificate—Necessity of 
amending decree also—Civil Procedure Code (Act V 
of 1908), s. 151. 

No appeal lies from an order made in the 
exercise of the inherent jurisdiction of the Court 
rectifying or correcting a mistake in the survey 


number in a sale certificate issued by the 
Court. 
Where a mistake in the survey number has 


crept into the decree as well as the sale certifi- 
cate, an order for amendment of the sale certi- 
ficate without ordering a corresponding amend- 
ment of the decree is likely to complicate matters 
and the Court should in such a cageamend the 
decree also. 


Appeal against the order of the District 
Court of West Godaveri at Ellore, dated 
August 20, 193], in Appeal Suit No, 14 of 
1931 preferred against the order of the 
Court of the Subordinate Judge of Blore 
in E. A. No. 104 of 1930, dated September 
30, 1930, in Original Suit No. 58 of 1910. 

Mr. P. Somasundaram, for the Appellant. 
_ Mr. T. Satyanarayana, for the Respond- 
ents. 


Judgment.—The auction-purchaser who 
isthe 2nd respondent in this appeal appli- 
ed to the Subordinate Judge at Ellore for 
amending a sale certificate issued to him 
by showing the correct survey number of 
the property sold, or in the alternative, for 
setting aside the sale and ordering refund 
of the purchase money. The Subordinate 
Judge directed the amendment of the sale 


certificate as prayed for, But on appeal by 
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the Judgment-debtor, the 9th defendant in 
the suit, the District Judge of West Goda- 
veri held that the Subordinate Judge had 
not exercised his inherent powers of amend- 
mentin a proper way, and set aside the 
order of the Subordinate Judge allowing 
amendment of the sale certificate. But, 
being apparently impressed by the justice 
of the auction-purchaser’s case, he allowed 
the alternative prayer, set aside the sale 
and ordered refund. The present appeal 
to this Court is by neither the auction pur- ` 
chaser nor the judgment-debtor but by. 
the decree-holder, and the preliminary 
argument. addressed to me inthis appeal 
is that the District Judge had no jurisdic- 
tion to entertain an appeal from the order 
of the Subordinate Judge, as that order 
was passed inthe exercise of the inherent. 
powers vested in the Subordinate Judge. 
It is not seriously contended before me that 
this argument is not well-founded. It is 
clear from the order of the Subordinate 
Judge himself that he ordered amendment 
of the sale certificate in the exercise of his 
inherent powers for he himself observes that 
the Court has got inherent powers to rec- 
tify mistakes and that this could be done 
even suo motu when there are mistakes 
either in the sale proclamation or sale 
certificate or the decree. The leamed Dis- 
trict Judge also was aware of the fact that 
the amendment was ordered by the Sub- 
ordinate Judge in the exercise of his in- 
herent jurisdiction, and he set aside the 
order of the Subordinate Judge because he 
thought it was not a proper exercise of 
inherent jurisdiction. It was, however, not 
within the jurisdiction of the District 
Judge to decide whether it was a proper 
exercise of inherent jurisdiction or not, 
for no appeal lay to the District Judge 
from an order passed in the exercise of 
inherent jurisdiction for the purpose of 
rectifying or correcting mistakes in the 
record of the proceedings of the Court. 
I must therefore uphold the contention be- 
fore me that the learned District Judge had 
no jurisdiction to entertain the appeal, and 
that his decree in appeal must be set aside 
as being without jurisdiction. It follows 
therefore that the appeal must succeed and 
the decree appealed from must be set 
aside and the order of the Subordinate 
Judge restored. 

The only remark that has to be made 
before ‘concluding this judgment is that 
the Additional Subordinate Judge ought 
to have amended the decree also when he 
found that the error which had been 
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made has erept into the decree as well as 
into the sale certificate. To order an 
amendment of the sale certificate without 
ordering a corresponding amendment of the 
decree is likely to complicate matters, and 
would not be quite proper, even otherwise 
for a Court todo. I understand, however, 
that the decree has since been suitably 
amended, and itis therefore unnecessary 
to direct an amendment of the decree to 
bring it in accordance with the description 
of the property containted in the mort- 
gage deed sued on. The appellantis entitled 
to have his costs of this appeal from the 
appellant in the lower Appellate Court who 
is the Ist respondent in this appeal. 

A. ` Appeal allowed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 915 of 1933 
March 12, 1935 
Ganca Nata, J. 
Musammat SHAMRATI KOER 
AND ANOTAER—DEFENDANTS— 
APPELLANTS 


VETSUS 
KALIKA SINGH— PLAINTIFF 
—RESPONDENT. 

Mortgage—Usufructuary mortgage-deed unregistered 
—Suit for possession by redemption—Admissibility 
of deed—Independent proof of title by plaintiff— 
Defendant in possession as mortgagee for over 12 
years—Plaintiff must redeem before getting posses- 
sion. 

Where 8 usufructuary mortgage-deed is not 
registered and a suit for possession of property by 
redemption is filed, the mortgage being unregistered, 
the deeds, even if they are available would not be 
admissible in evidence and no other evidence could 
be produced to prove the mortgages. A suit for 
redemption of a usufructuary mortgage is in sub- 
stance asuit for possession of immovable property. 
Though a suit for redemption could not lie ye 
there is nothing against the plaintiff's claiming a 
decree for possession, if he can prove his title inde- 
pendently of the mortgage and where he succeeds 
in proving it, the mortgage, being invalid the plaint- 
iff is entitled to possession over the property in 
suit, but if the defendants have been in possession 
for more than 12 years as usufructuary mortgagees, 
they must be deemed to have acquired mortgagee 
rights and thusthere came into existence a legal 
operative mortgage which the plaintiff must redeem 
as a condition precedent to a decree for possession. 
Maha Mangal Rai v. Kishun Kandu (1) and Halka 
v. Nannhon (2), relied on, 


S. ©. A. from the decision of the Subordi- 
nate Judge, Azamgarh, dated February 10, 
1933. 

Mr. M. Waliullah, for the Appellants. 

Mr. A. P. Pandey, for the Respondent, 

Judgment.—This is a defendants’ 
pppeal and arises out of a suit brought 


SHAMRATI KOBÈ v. KALIKA SINGH (ALL) 


813- 

against them by the plaintiff-respondent 
to recover possession over the property 
described in the plaint by redemption of a 
mortgage by payment of Rs. 300. The plaint- 
ifi's case was that his father mortgaged the 
property in suit to Sanoo Singh, the prede- 
cessor-in-title of the defendants by three 
mortgage deeds forRs. 300. The mortgage 
was uaufructuary. On the death of Sanoo 
Singh, his wife Musammat Bodha sub-mort- 
gaged half of the mortgagee rights to 
Chhabboo Kandu and subsequently she 
made a gift of the mortgagee rights to 
defendant No. 2. Defendant No. 2 redeemed 
the sub-mortgage from the heirs of Ohhab- 
boo Kandu and acquired possession over 
the other half of the mortgaged property also. 
The defendants contended that they were 
the owners of the property in suit and that 
no mortgage had been made and their 
possession was adverse as well as that of 
a proprietor. The trial Court found that 
no mortgage was proved and dismissed 
the suit. On appeal by the plaintiff. the 
learned Subordinate Judge of Azamgarh 
found that the defendants’ possession over 
the property in suit was not as owners 
but wasas mortgagee and thatthe mort- 
gage money was Rs. 300. The learned 
Subordinate Judge decreed the suit for 
possession on payment of Rs. 200. Against | 
this decision the defendants have come up 
here in appeal. The chief point taken by 
the appellants is that as, according to the 
evidence ofthe plaintiff-respondent, each 
mortgage was for Rs. 100 and asthe mort- 
gage was not effected by a registered 
document, the secondary evidence of the 
mortgages was inadmissible. There can be | 
no doubt that the mortgages being 
unregistered, the deeds even if they were 
available would not have been admissible 
in evidence and no- other evidence could | 
have been produced to prove the mortgages. 
A suit for redemption of usufructuary | 
mortgage isin substance a suit for pos- . 
session of immovable property. Thougha 
suit for redemption could not lie yet 
there was nothing against the plaintiff's 
claiming a decree for possession, if the 
plaintiff could prove his title independently 
of the mortgage. This view is fully support- 
ed by Maha Mangal Rai v. Kishun Kandu 
(1) and Halka v. Nannhon (2). In Halka 
v. Nannhon (2) the plaint was framed as if it 
were one ina suit forredemption and the sube | 


stantive relief was one for possession as in’ 


(1) 100 Ind. Oas. 346; A I R 1927 All. 311.. h 
(2) 140 Ind Oas, 42; A IR 1932 All, 259; (1932) A . 
LJ 104;Ind. Rul, (1982) All, 628. :. 


814 
this suit. The mortgage deed being unre- 
gistered was invalid and no suit for 
redemption could lie. The plaintiff suc- 
ceeded in proving his title independently 
of the mortgage. It was held that the 
defendants must be deemed to have acquir- 
ed at least the mortgagee's rights, and 
the plaintiff was entitled to recover posses- 


sion on payment of the mortgage money 
admitted by him in the plaint. 
The chief point for consideration in 


this case is whether there is any evidence 
independently of the evidence of the 
alleged mortgages to prove the plaintiff's 
title and toentitle him to a decree for 


possession, ‘There are copies of three 
khewats. In the copy of the khewat 
for 1865 the property is entered in 


the name of Sheo Pal Singh, the predeces- 
sor-in title of the plaintiff. The property 
was similarly entered in his name in the 
khewat of 1804-Fasli. In the settlement 
‘khewat of 1£09Sheo Pal Singh was entered 
against the property in suit as the mort- 
gagor and Musammat Bodha as the mort- 
gagee of half and Arjun and Chhannoo, 
sons of Chhabboo, as  sub-mortgagees of 
the other half of the property in suit. In 
1895 Musammat Bodha Kuar, widow of 
Sannoo Singh, executed a sub-mortgage of 
half of the mortgaged property in favour 
of Chhabboo Kandu in which she admit- 
ted that the property in suit had been 
mortgaged with her 
Singh, by Sheo Pal Singh and that her 
husband and after him she had been in 
possession as a mortgagee. At the time of 
the sub-mortgage, that is on July 30, 1895, 
Musammat Bodha Kuar admitted that she 
was in possession aga usufructuary mort- 
gagee over the property in suit under the 
mortgage made by Sheo Pal Singh in 
favour of her husband Sannoo Singh. The 
entries in the settlement khewat of 1306 
Fasli along with the admissions in the 
sub-mortgage of July 30, 1895, and the very 
. fact of the sub-mortgage and thereafter 
the fact of the redemption of this sub- 
mortgage by defendant No.2 leave no 
room for doubt that the defendants’ 
possession has been all along asthat of 
a mortgagee, On this documentary 
evidence independently of the evidence of 
the mortgage, the learned Subordinate 
Judge has recorded a finding that the 
defendants were not the owners and their 
possession was as that of a mortgagee. 
The mortgages being invalid, the 
plaintiff is entitled to possession over the 
‘property in suit, but as the defendants 
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have been in possession for more than 
12 years as usufructuary mortgagees, they 
must be deemed to have acquired mort- 
gagee'’s rights and thus there came into 
existence a legal operative mortgage which 
the plaintiff must redeem as a condition 
precedent toa decree for possession. The 
plaintiff himself admits the amount of 
the mortgage as Rs. 300, on the condition 
of the payment of which the lower Court 
has decreed the plaintiff's suit for pos- 
session. 

The judgment of the Court below is cor- 
rect. It is therefore ordered that the 
appeal be dismissed with costs and the 
decree of the lower Court be confirmed. 

D. 4 Appeal dismissed. 





MADRAS HIGH COURT 
Appeal Against Orders Nos. 54 and 55 
of 1931 
January 29, 1935 
CURGENVEN AND King, JJ. 
THATHAMMAL—AppELLaNT 
: versus - 
V. PARANKUSAM PILLAI -— RESPONDENT 


Civil Procedure Code (Act V of 1908), 0. XXI, . 


r. 32 (3), r. 53 (2)—Attachment of decree 
obtained by wife against husband in execution of 
decree obtained by husband Jor restitution of 
conjugal rights—Right of wife to execute her decree 
notwithstanding atiachment—O. KAI, r. 53, ap- 
plicability of. . - 

A wifo obtained a decree against her husband 
for return of certain jewels. The husband 
obtained a decree for restitution of conjugal 
rights against the wife and attached the decree 
obtained by the wife against him. An ap- 
plication by the wife to proceed with the exe- 
cution of her decree was dismissed: 

Held; that the mere fact that the wife's decree had 
been. attached was no bar to her executing the 
decree herself and she was, therefore, entitled 
to execute it provided only that the proceeds of 
the execution were kept available for the satis- 
faction of the decree obtained by the husband. 

Order XXI, r. 53, Civil Procedure Code, ap- 
plies to allcases where the subject-matter of 
an attachment is a decree and the mere fact 
thatthe attaching decree-holder is unable to 
have the attached decree sold 
O. XXI, r. 32 (3) until one year has elapsed 
from the date of the attachment is no reason 
to prevent the holder ofthe decree which hag 
been attached from executing that decree, 


A. against the orders of the Court of the 


City Civil Judge, Madras, dated Septem- 


ber 17,1930, and made in E. P. No. 609 :- 


of 1930 in O. S. No.-289 of 1927 in B.P. 
No. 627 of 1930, in O. S. No. 8 of 1928, 
respectively. 

Mr. N. V. Mohanrangam Pillai, for the 
Appellant. 


under : 


1935 
Mr. T. A. Vijayaraghavachari, for the 
Respondent. : 


Judgment.—hese appeals arise from 
a somewhat unusual situation which has 
arisen between a husband and wife. In 
O. S. No. 289 of 1927 the wife sued her 
husband for the return of jewels or their 
value und in due course in December 1928, 
Obtained a decree against him. Mean- 
while early in 1928 the husband sued his 
wife for restitution of conjugal rights and 
obtained a decree ordering such restitution 
on March 7, 1928. In 1936 both parties filed 
execution petilions. The wife’s execution 
Petition is No. 603 of 1930 filed on August 7, 
andthe husband’s No. 627 of 1930, filed on 
Sebtember 10. Both these execution peti- 
tions were disposed of on September 17. 
The prayer of the husband that the wife's 
decree should be attached was allowed and 
the prayer of the wife that execution should 
proceed against the person of her husband 
to recover the money due to her was dis- 
missed, apparently on the ground that the 
decree was under attachment in execution 
of the husband's decree. Against both 
these orders the wife has appealed, the 
subject matter of C. M. A. No. 54, being 
the order .dismissing her application and 
the subject-matter of O. M. A. No. 55 being 
the order allowing attachment in her 
husband’s execution application. 

Civil Miscellaneous Appeal No. 55 may 
be very briefly disposed of as it is only of 
academical interest. The appellant argues 
that the Court ought not to have ordered 
attachment on the ground that the previous 
attachment already effected in 1929 was 
still in force, According to O. XXI, r. 32 


(4) an attachment of a decree in favour.. 
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Gi) of cl. (b) of the said sub-rule, it shall, on the 
application of the creditor who has attached the 
decres or his judgment-debtor, proceed to execute the 
attached decree and apply the net proceeds in 
satisfaction of the decree sought to be executed.” 


-It is quite clear from this provision that 
in ordinary cases an attaching decree- 
holder's judgment-debtor can execute the 
decree'in his own favour provided only 
that the proceeds of that execution go to 
satisfy the decree of which he is the judg- 
ment-debtor. The question then is, ` whe- 
ther there is any reason for excluding the 
attachment of the decree in the present 
case from the operation of this rule? So 
far as we can see O. XXI, r. 53, applies to. 
all cases where the subject-matter of an at- 
tachment is a decree. Under the law it may 
be that the decree-holder in this case, i. e. 
the husband, is unable to have the decree 
which he has attached sold under O. XXI, 
r. 32 (3) until one year has elapsed from 
the date of his attachment but we can see 
no provision which would prevent the wife 
from executing her decree during that 
period of one year so long as the last clause 
of r. 53 (2) thatthe net ‘proceeds are to 
go in satisfaction of the decree against her 
is not disregarded 

In the result, we consider that the learned 
City Civil Judge was wrong in dismissing 
the execution petition filed by the appel- 
lant (B. P. No. 609 of 1930). We allow her 
appeal, set aside the order of the lower-. 
Court and restore the execution petition to 


- file for disposal according to law. There 


of a decree-holder in a suit for restitution- 
of conjugal rights will cease in certain: 


circumstances at the end of one year. 
Those circumstances having arisen in this 
case the previous attachment which was 
effected in March 1929, had already ceased 


by the time the new attachment was order- ` 


ed in September 1930. 

Civil Miscellaneous Appeal No. 99, there- 
fore, fails and is dismissed. 

The main contention in C. M. A. No. 54; 
is that the mere fact that the wife's decree 
bad been subject to attachment is no bar 
to her executing the decree herself. The 
provision in the Procedure Code which 
deals with the attachment of decrees in 
O. XXI, r. 53, and sub-s. 2 of that rule 
reads as follows: 

“ Where a Oourt 


makes an order under cl. (a) of 
iub-r, (1), 


or receives an application under sub-head 


. presence in the house. 


will be no order 
appeal. 
A, 


as to costs in either 


Appeal allowed. 


OUDH CHIEF COURT 
Criminal Appeal No. 64 of 1935 
May 2, 1935 
Nanavorty, dJ. 
BHAGWAN BAKHSH—Paisongg 

" —APPELLANT 


versus 7 
EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), s. 399—Accused 
found with gun, lathis, ete ,in a room—Prosecution 
proving offence under 8. 399—Accused offering no 
explanation of incriminating circumstances—Held, 
Prosecution evidence must be accepted — Criminal 
trial. - 

The accused were found concealed in the day 
ime in a room armed with lathis, spear, gun, 
cartridges, etc, and they also ` had sabris and 
two electric torches. Not one of the accused 
had offered any plausible explanation of his 
When the Sub-Inspector 
opened the door of the room where these accused . 
were concealed, one of them fired hig gun. but 
luckily the Sub-Inspector escaped death and the 
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prosecution evidence- clearly proved the commis- 
sion of an offence under s. 399, Penal Code: 

Held, that under these circumstances the burder 
of proof lay heavily upon the accused to show 
that their intentions were innocent, and that they 
had assembled in the house not for the pur- 
pose of committing any dacoity but for some other 
ostensible lawful purposeand in the absence of 
any such proof, the evidence of the prosecution 
witnesses had to be unreservedly accepted as true. 
Bachinta v. Emperor (2), doubted. y 

Or, A. against the order of the Sessions 
Judge of Bara Banki, dated December 13, 
1934. | 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 


Judgment.—These are five connected 
appeals filed by Bhagwan Bakhsh, Ram 
Asre, Pancham,son of Budhu Lodb, Pan- 
cham, son of Raghu Ahir, Aherwa Din and 
Ram Dasagainst a judgment of the learned 
Sessions Judge of Bara Banki, convicting 
all six appellants of an offence under 
8. 399, Indian Penal Code, and further con- 
victing Bhagwan Bakhsh of an offence 
under s, 307, Indian Penal Code, and sen- 
‘tencing him for that offence to ten 
years’ rigorous imprisonment. Bhagwan 
Bakhsh has been sentenced for the offence 
-under s. 399, Indian Penal Code, to seven 
years’ rigorous imprisonment, while all the 
other appellants have been sentenced for 
the offence under s. 399, Indian Penal 
pode to four years’ rigorous imprisonment 
each. 

The appeal of Bhagwan Bakhsh has 
been filed from jail, and no Counsel has 
appeared in support of it. The other ap- 
pellants, with the exception of Pancham, 
gon of Raghu Ahir, are represented before 
me by their learned Counsel Mr. S. N. 
Sinha. Ram Asre has also filed an ap- 
peal from jail besides filing an appeal 
through Counsel. 


I have heard the learned Counsel for 
the appellants at great length as also the 
learned Assistant Government Advocate, 
and have perused the evidence on the 
record. The story of the prosecution is 
briefly as follows :— 

The Circle Inspector of District Rae 
Bareli sent information to the Sub-Inspec- 


tor in charge of Police Station Loni Katra, ` 


in the District of Bara Banki, that dacoits 
were committing dacoity on the border 
of Rae Bareli and Bara Banki Districts, 
pnd were concealing themselves within 
the jurisdiction of Police Station Loni 
Katra. On the night between July 30 and 
31, 1934, there was a dacoity committed 
in the District of Rae Bareli near the 
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boundary. of Police Station, Loni . Katra, 
and the Police of Thana Sheoratganj, in . 
the District of Rae Bareli,. reported that 
Bhagwan Bakhsh and others were suspected 
of committing that dacoity. On the night 
between August land 2, 1934, there was a 
dacoity committed in Thana Subeha, and 
the gang of Bhagwan Bakhsh was suspect- 
ed in that dacoity also, and the Station 
Officer was directed by the Circle Inspec- 
tor to be on the look-out for Bhagwan 
Bakhsh and his gang, At 10 4. M. on 
August 13, 1934, the Station Officer received 
information through a confidential source 
that the gang of Bhagwan Bakhsh was 
stopping in the house of Musammat Ram 
Raji, widow of Sant Bakhsh, residing in 
village Kubri, Police Station Loni Katra. 
He also received information that these 
persons were going to commit a dacoity 
that very evening in the house of a Brahman 
in village Karsatya. The Station Officer of 
Police Station Loni Katra accordingly 
made elaborate preparations for the capture ~ 
of the gang and he surrounded the house of 
Musammat Ram Rajiand after surrounding 
it with his men he called upon Musammat 
Ram Rajito open the door but no answer 
was given to his summons. When the 
Police threatened to break open’ the door 
with an axe, then Musammat Ram Raji 
opened the door and let in the Sub-Ins- 
pector along with three persons who were 
holders of arms licenses, namely, Wali 
Muhammad, Bharat Lal and Gokul Prasad 
who had come with him armed with their 
guns. One room was found empty and 
the other room was chained from outside. 
Musammat Ram Raji at first told the 
Station Officer that there were no dacoits’ 
inside her house, but afterwards she con- 
fessed that they were in the room the door 
of which was closed and chained from 
outside. The Station Officer then took two 
constables, 4 chaukidars and 4 others and 
opened the door and tried to enter the 
room, As soon as he stepped into the 
room the appellant Bhagwan Bakhsh fired | 
at him with a gun at point-blank range. 


.The gun, however, luckily missed fire. A . 


cartridge has been produced which has ` 
on it the indent of a hammer. Constables. 


‘Brij Mohan Singh and Deepraj Singh and ~ 


the Station Officer then pounced upon, 
Bhagwan Bakhsh and took away his gun. - 
The other persons who were in the room 
started to use their lathis and dandas. A . 
free fight ensued inside the room, in fhe ` 
course of which the accused as well as 
the Potice party received minor injuries, 
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One by one the persons who had assemb- 
ed in the house of Musammat Ram Raj 
were arresied,.and in the room the Police 


party found lathis, two electric torches, lwo. 


sabris, a spear and fcur or five dandas 
as well as 13 cartridges. The gun, çar- 
tridges, and the other material evidence 
were all exhibited in the case, The evi- 
dence of the Station Officer is supported 
‘by that of P. W.No. 2, Wali Muhammad, 
P. W.No. 3, Bharat Lal, and P.W. No. 4, 
constable Brij. Mohan Singh. : 

After the completion of the investigation 
all the persons were prosecuted on a charge 
under s. 399, Indian Penal Code, and Bhag- 
wan Bakhsh in addition was prosecuted 
also on a charge under s. 307, Indian Penal 
‘Code and all six of them were convicted 
and sentenced as stated above. 


The main contention of the learned 
Counsel for the appellants is that the evi- 
dence of the prosecution wilnesses does not 
prove that the appellants were guilty of an 
offence under s. 399, Indian Penal Code, 
and in support of his contention he relies 
‘upon the rulings reported in Hmperor Vv. 
Hari Bijai,31 Ind. Oas. 315 (D, Buchinta 
v. Emperor, 32 Ind. Gas: 843 (2) and 
Karim’ Bakhsh v. Emperor, 109 Ind, Cas. 
593 (3). In my opinion, these rulings 
‘have no applicability whatsoever to the 
facts of the present case, I may note that 
none of the appellants adduced any: evi- 
‘dence in their defence and did not cross- 
examine the prosecution witnesses to any 
“good purpose. The result, therefore, is 
that the evidence of the prosecution wit- 
nesses has to be unreservedly accepted 
‘as true and, in my opinion, that evidence 
clearly proves the commission of an offence 
under s. 399, Indian Penal Code. Bhag- 
wan Bakhsh was-armed witha gun. He 
-was known to bea noiorjous dacoit and 
the Police of Bara Banki and Rae Bareli 
' Districts had information in their posses- 
sion tending to prove: that he was respon- 
sible for the commission of .a- number of 
“dacoities shortly before his capture. 
In Queen-Himpress v. Bholu 23 All. 124 (4) 
-it was held by two.learned Judges of 
the Allahabad High Court that where 
several persons were found at 11 o’clocs at 
night on' the road just outside the City 
-of Agra all carrying arms concealed in 


NA 31 Ind, Cas. 345; 17 Bom. L R 86,16 Cr, L.J 


(2) 32 Ind. Cas. 833; 17 Or. L J97, 

(3) 109 Ind. Cas. 593; AI R 1928 Lah. 193; 29 Or. 
‘LJ 577; 10.AI Or. R293; 9 L-550. 

(4) 23 A 124. : 
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their clothes and none of them was in a 

- position to give any reasonable explana- 
tion of his presence at the spot in the 
particular circumstances, that these per- 
sons were rightly convicted undér e, 402 
of the Indian Penal Code of assembling 
together with intent to commit dacoity. 
In this case the learned Judges observed 
that if the object of the accused was an 
‘innocent or proper one, an explanation 
could have been given without difficulty, 
and they proceeded to observe as fol- 
lows :— : 

“Tn the absence of any explanation we think 
that the existence of intention to commit dacoity 
has been proved by the evidence given of the 
conduct of the accused and the circumstances 
-under which they ‘were arrested, From such con- 
-duct and circumstances we are entitled to infer as 
„s0 probable the existence of an intent to commit 
dacoity that a prudent , man would act upon the 
supposition that such intention did exist, THe 
burden of'.proving the contrary would, in accord- 
-ance with the provisious of s. 106 of the Indian 
Evidence Act, rest upon the accused. In the. view 
“we take of this case we are supported by the 
precedents :—The Deputy Legal Remembrancer v. 
Karuna Baistobi, 1 L. K. 22 Val. -16t (5),- Balma- 
kund kam v. Ghansam Ram, 2: Cal. 391, (ti) and 
-Queen-Empress v. Papa Sani, I. L R,z3 Mad. 159 (7): 
_ These observations of the- learned 
Judges of the Allahabad High Court -apply 
with peculiar force to the facts of the 
present case; Here too the appellants were 
found’ concealed in the day time in a room 
belonging to Musammat Ram Raji armed 
with lathis, spear, gun, cartridges ete., 
and they also had sabris and two electric 
torches, Not one of the appellants has 
offered any , plausible explanation of his 
presence in the house of Musammat Ram 
Raji. When the Sab-Inspector opened the 
door of the room where these appellants 
were concealed, Bhagwan Bakhsh tired his 
gun but luckily the Sub-Inspector escaped 
-death. Under these circumstances the bur- 
den of proof lay heavily upon the appellants 
to show that their intention were innocent, 
and that they had assembled in the house 
“mot for the purpose of committing any 
dacoity but for some .other ostensible law- 
ful purpose. No ‘evidence has been ad- 
duced .on behalf of the appellants. The 
| information received by the Police and 
their suspicions’ against these appellants 
-are fully confirmed, and the only inference 
that a prudent man could, under these cir- 
cumstances, draw from the facts proved 
by the „prosecution witnesses is that thege 
persons had assembled in the house sof 


“> (5) 220164. 
(6) 22 O 391, kN | 
(7) 23 M 159.7 ne ar 
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. Musammat Ram Raji as alleged by the 
- Police informer for the purpose of com- 
mitting a dacoity in the house of a Brah- 
-manin a neighbouring village. If the in- 
tention of the appellants was something 
different, they could easily have produced 
. Musammat Ram Raji as a witness intheir 
defence to show that they had entered her 
.-house for a lawful purpose. 

I am not prepared to follow the ratio 
decidendi laid down in the ruling of 
-the Punjab Chief Court reported in 
Bachinta v. Emperor 32 Ind. Cas. 833 
(2), for in my opinion, with all due res- 
-pect to the learned Judges who decided 
that case, it lays down a Proposition of 
law which is of doubtful validity. If per- 
. Sons are proved to have met together in 
order -to discuss the pros and cons as to 
the commission of a dacoity at a certain 
‘place then, in ordinary parlance, they must 
be deemed to have assembled for the pur- 
pose of committing dacoity. 

In my opinion, the case against all six 
appellants has been fully proved. The 
sentences inflicted upon the appellants are 
by no means too severe. I accordingly 
uphold the convictions and sentences pas- 
sed upon all six appellants and dismiss 
their appeals. l 

D, Appeals dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1664 of 1934 
f January 31, 1935 h 
; Agua Harpar, J.- ` 
BHAGAT RAM—DEFENDANT— APPELLANT 
' Versus 
BUTA SINGH AND ANOTHER—PLAINTIFF 
AND DEFeENDANT—RESPONDENTS 
- Minor—Decree against minor—Negligence of 
guardian in not setting up defence--Minor, if 
bound by  decree—Proof of fraud, if necessary. 
Fraud and negligence ‘stand on the same 
footing and a minor is not ‘bound by a 
decree passed against him in a suit where 
his guardian showed gross negligence by not set- 
ting up a good defence of which he must have 
been aware. Imam Din v, Puran Chand (2) and 
Raghubar Dayal Sahu v, Bhikya Lal Missir (3), 
not followed Jagdip Singh v: Bawa Narain Singh 
(|), Punnayah v. Viranna (5) and Moolswami v. 
Gurram Tatayya (6), relied on, Chandar Sekhar v. 
.Balakdhar (4) and Grish Chunder Mookerjee v. Miller 
(7), referred to, = ` g : 
S.O. A. from the decree of the District 
Judge, Lyallpur, dated July 18, 1934, 
“Dewan Mehr Chand, for the Appellant. 
Mr. Mukand Lal Puri, for the Respon- 
dents. 


Judgment.—Bhagat Ram obtained a 
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money decree against the estate of one 
Ganda Singh, father of Buta Singh, the 
present plaintiff. Buta Singh being a 
minor was represented in that suit by a 
Court official. Bhagat Ram put his decree 
into execution by attachment and saleof 
the house in suit. In these execution proceed- 
ings, Musammat Bal Kaur, the mother of 
the minor acted as the guardian ad litem 
of Buta Singh. The house was put up for 
Lal, a 
relation of the decree-holder, The property 
in suit has been found to be ancestral, 
Now Musammat Bal Kaur, while acting 
as the guardian ad litem of her son, did not 
take the obvious objection that the house 
was not liable to attachment and sale in 
execution of the decree obtained by 
Bhagat Ram because on the death of 
Ganda Singh the house became the exclu- 
sive property of Buta Singh and was not 
liable to be attached and sold in execution 
of the decree against his father. The 
present suit was brought by the minor 
Buta Singh under the guardianship of his 
maternal uncle for a declaration that the 
attachment and sale of the house in the 
course ofthe execution proceedings was 
not binding upon him because his mother 
had acted with gross negligence. A num- 
ber of issues were framed and the trial 
Court dismissed the plaintiff’s suit. The 
minor went up in appeal. The lower 
Appellate Court held that the house was 
the ancestral property of the minor and 
the guardian had acted with gross negli- 
gence in not pressing the claim of the 
minor in view of the law laid down in 
Jagdip Singh v. Bawa Narain Singh (1). 
There were other pleas with which we 
are notconcerned except that the learned 
Judge foundthat the auction purchaser 
cannot be said, on the evidence which 
was’ placed before him to have acted in 
bad faith or asa benamidar for the decree- 
holder. The operative portion of the judg- 
ment is as follows: 

“The appeal is accordingly accepted and the 
sale of house declared as not binding on the ap- 
pellant Buta Singh co far as the sale proceeds of 
the houge are concerned, The execution proceedings 
after the attachment of the house shall be re-opened 
and the right of the decree-holder to the sale proceeds 
shall be liable to be questioned by the minor's 
guardian ad litem but the auction-purchaser's right 
to the house shall not be questioned, The decree- 
holder shall pay the costs of the appellant in both 
Courts.” 

This order is not perhaps quite satis- 
factory but after the finding that -the 

(1)15 Ind. Cas, 866; 4 PR 1913; 160 P W R 19123 
173 P L R 1912, a é 
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auction-purchaser has acted in good faith, 
I am afraid nothing more can be done. 
The defendant decree-holder has now come 
up tothis Court. Diwan Mehr Chand the 
learned Counsel for the defendant-appel- 
lant has filed the second appeal. The title 
ofthe appeal so far asthe appellant is 
concerned is significant and runs as 
follows :— 

“Bhagat Ram, son of Beli Ram, caste Khatri, 
resident of Jhabran, Tahsil and District Sheikhu- 
ura, defendant-appellant for self and for the 
enefit of Daryai Lal, his co-defendant.” 

He argues that the finding of the lower 
Appellate Court that the mother had acted 
with gross negligence is not sufficient in 
law for setting aside the execution pro- 
ceedings. He has relied upon the judg- 
ment ofa learned Single Judge of this 
Courtin Imam Din v. Puran Chand (2). 
There the learned Judge in a case very 
much like the present after holding that 
the mother was grossly negligent in not 
raising asimilar plea went onto hold, on 
the authority of Raghubar Dayal Sahu v. 
Bhikya Lal Misser (8), that where a decree 
has been made against an infant, duiy 
represented by his guardian, and the infant 
on attaining his majority seeks toset the 
decrees aside by a separate suit he can 
succeed only on proof of fraud or collusion 
on the part of his guardian, He has re- 
ferred to an Allahabad case Chandar 
Sekhar v. Balakdhar 15 Ind. Cas. 611 (4), 
which lays down that if the guardian 
neglected to support the case of a minor 
but there is nothing to show that he did 
so deliberately, that circumstance alone 
would not entitle the minor to avoid the 
operation of the decree. It happens that 
the case reported in Raghubar Dyal Sahu 
v. Bhikya Lal Misser (3), has not been ac- 
cepted as good law and has in fact been 
dissented from in Punnayyah v, Viranna 
(5), Again Moolswami v. Gurram Tatayya 
(6), it is pointed out that the observations 
of Field, J., in Raghubar Dayal Sahu v. 
Bhika Lal Misser (3) were in the nature 
of an obiter dictum and were not concurred 
in by his colleague. These cases lay down 
the law definitely that fraud and negli- 
gence stand on the same footing and that 
aminor was not bound by a decree passed 

(2) 55 Ind. Oas.833; A I R 1920 Lah. 417; LL 27; 
84 P LR 1920; 37 PW R 1920, 

R 12 O 69. 

4) 15 Ind. Oas. 611, 


(5) 70 Ind. Cas. 668; A I R 1922 Mad 273; 45 
M 425; 15 L. W427; (192) M W N 213;42M L 


J 429. 
(6)98 Ind, Oas, 737; AIR 1926 Mad, 1079; 51 


M Ld 389. 
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against him in a suit where his guardian 
showed gross neligence by not setting up 
a good defence of which he must have 
been aware. They have also quoted a case 
reported in Grish Chunder Mookerjee v. 
Miller (7), in which it was held that gross 
misconduct amounted to fraud. With the 
law as laid down in these cases, I respect- 
fully concur as they are ina line with the 
view which I entertained independently. 
With the ulmost deference Jam not pre- 
pared to follow the view of law as laid 
down by Scott-Smith, J. in Imam Din v. 
Puran Chand (2). I,therefore, affirm the 
decree of the lower Appellate Court and 
dismiss the appeal with costs. 

The respondent has filed cross-objections 
but they purport to attack what are after 
all findings of fact. On second appeal 
these objections cannot be entertained 
and they are dismissed but without costs. 

N. Appeal dismissed. 


(7)8 CLR 17. 
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OUDH CHIEF COURT 
Criminal Appeal No. 350 of 1934 
May 8, 1935 
NaNavorTry, J. 
HARI KRISHNA—APPELLAN? 
versus 


EMPEROR—CompPLaInaNT—RESPONDENT 

Evidence Act(£ of 1872), s. 32—Dying declara- 
tion—Accused examined in Hospital when he 
was wounded—Accused not charged with any 
offence—Statement not read over to him—No enquiry 
under Chap. XIV, Criminal Procedure Code-No 
certificate under s. 164, Criminal Procedure Code 
(Act V of 1898)—Statement, if can be used as confes- 
sion or dying  declaration—Confession—Criminal 
trial—Decision must not rest on suspicion—Explo- 
sive Substances Act (VI of 1908), ss. 3, 4—Held, on 
evidence that prosecution failed to prove the offence. 

The statement of the accused was recorded by a 
Deputy Magistrate in the hospital even before he 
was charged with any offence and before an offence 
under the Explosive Substances Act or under the 
Penal Code had been registered against any 
body; neither was an oath administered nor did the 
statement purport to be one recorded under s. 164 of 
the Code of Criminal Procedure and there was nc» 
thing to show on the face of the record of this 
statement that it was even read over to the deponent 
before his right thumb mark was affixed to it; 

Held, that the statement could not be used as a 
dying declaration as the defendant did not die and the 
dying declarations are recorded not of persons who 
are accused of crimes butof persons who are them- 
selves the victims of some one else’s crime, [p, 823, 


ol. 2. : 

Held, also that since the statement did not bear 
the certificate required from the Magistrate under 
s. 164 of the Code of Criminal Procedure and also 
since the accused was notan accused person- at the 
time when this so-called confession was recorded, and 
further that there was no police investigation pend- 
ing under Ohap, XIV of the Code of Oriminal Pros 


82) 
cedure in respect of any penal offence alleged to have 
been committed by himat the time when this ec- 
called confession was being recorded by the Deputy 
Magistrate, the statement could not also ke used as 
a confession. Hence it could not be admissible in 
evidence under any provision of the Evidence Act or 
the Code of Oriminal Procedure. [p, 624, col. 1] 

Suspicion though a ground for scrutiny cannot 
be made the foundation of a decision, The Court's 
decision, must rest upon legal grounds established 
by legal testimony. 

Held, onevidence, that the prosecution utterly failed 
to adduce positive evidence that the accused was 
actually making a bomb or bad explosive substances 
in his possession under’ circumstances such as to 
give rise to a reasonable belief that he had them in 
his possession and under his control for no lawful 
purpose. Mohamad Mehdi Hasan Khan v. Sri Man- 
dar Das (1', and Mina Kumari Babi v, Bijoy Singh 
Dudharyta (2), relied on. [p. 623, cols, 1 & 2.) | 
_, Or, A. against the order of the Sessions 
Judge of Sitapur, dated September 26, 1934. 

-Dr..J. N. Misra and Mr. A.P, Nigam, 
for the Appellant. f 
. Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. B 

Judgment.—This is an appeal filed by 
Pandit Hari Krishna Vaid, against the 
judgmcnt of the learned Sessions Judge 
of Sitapur convicting him under s. 5 of 
the Explcsive Su betances Act (Act VI cf 
1906) and sentencing-him to undergo three 
years’ rigorous imprisonment, and to pay 
a fine of Re.100 or in default, to undergo 
a further term of rigorous imprisonment 
for three years, ` 

I have heard ihe learned Counsel for 
the appellant as also the learned Assistant 
Government Advocate, and have perused 
the evidence on the record. : 


„The appellant Hari Krishna was charged 
_With having been found in possession of 
-explosive substances under such circum- 
Stances as to give rise to a reasonable 
‘suspicion that he did not have them in 
-bis possession, or under his control, for a 
‘lawful purpose, and that he used them 
either forthe making of a bomb or was 
in possession of an explosive bomb which 
-burst while he was holding it in his hand 
-at the Gandhi Ashram in village Salem- 
“pur, Police Station Kotwali, in the District 
of Sitapur, on the afternoon of December 
27, 1933. 


' -The story of the prosecution is briefly 
„as follows:—There 18 a building known 
as Gandhi Ashram in village Salempur 
not far from the city of Sitapur. This 
hotse was built some 10or Jl years ago 
by Pandit Sheo Ram Vaid, who is the 
-elder brother of the appellant Hari Krishna. 
‘Bheo Ram Vaid left this house about a 
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year and half ago and took up his resi=. 
dence in Lucknow, where hə started 
practice as an Ayurvedic physician leav- 
ing his housein Salempur in charge of 
his brother Hari Krishna and one Ram 
Chandra. 

On the afternoon of December 27, 1933, 
at about 2-30 p.m. aloud report like the 
firing of a gun was heard by people who 
were in the neighbourhood of | the house, 
The sound of this explosion attracted 
those who were doing work near the 
Gandhi Ashram. Jagan’ Pasi, P. W. No. 3, 
who was cutting grass in a field close 
by, proceeded to the house and saw the 
appellant Hari Krishna covered with yellow 
marks on his face and his left hand 
bleeding profusely. Jagan then went to 
inform the village chaukidar Angnu Pasi 
of the occurrence atthe latter's house at 
Durgapur. The chaukidar put Hari Krishna 
in charge of Jagan Pasi and himself left 
for Sitapur to makea report. At about 
4 P.M. onthesame aflernoon of December 
27, 1933, Ram Chandra Brahman lodged 
a report of the occurrence in the presence 
of the City Kotwal, Munshi Abdul Rauf 
Khan, at the Kotwali of Sitapur. This 
report is entered in the general station 
diary andis Ex.2. lt is tu the effect that 
Ram Chandra, son of Ganga Prasad 
Brahman of Qasba Khairabad, mohalla 
Mahendra Tola, wasin the service of Sheo 
Ram Vaid of Salempur, that he had gone 
to Khairabad at 12 noon that day and 
returned at 2-30 P. m. and that at 2-45 p.m.’ 
when he reached Salempur Jagan Pasi 
told him that Pandit Hari Krishna, 
brother of the Vaid (Pandit Sheo Ram) 
had got himself burnt in an explosion, 
and that he found Hari Krishna lying 


“unconscious in the veranda -of the house 


on a cot with Jagan Pasi near him. The 
City Kotwal could get no further details 
of the occurrence from Kam Chandra and 
added a note inthe diary that he would 
go to the spot and find out the true 
facts of the case, and take action accord- 
ingly. The City Kotwal at once proceeded 
to the spot and found the injured man 
lying unconscious and proceeded to 
search the housein the presence of Likhai, 
Paragi and Obhutkai. He found blood 
stains on a takht, or wooden platform 
which was cracked at one place, and 
be found that the plaster of the walls 
had also come off in some places. There 
were many pieces of aluminium lying 
about and the City Kotwal found a rod 
to which the pedal of a bicycle was 
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attached inside the room. As it was 
getting dark the Kotwal did not think it 
safe to continue his search of the room 
with the help of a light as he feared that 
there might be other explosive substances 
in the room and a possibility of danger to 
human life. He therefore locked and 
sealed the room in the presence of wit- 
nesses and left constables to guard’ it 
that night. He took the injured Hari 
Krishna to the hospital at Sadr, and 
then went to report the occurrence to the 
Deputy Superintendent of Police who was 
on that day in charge of the District. 
At that time the injured man was still 
unconscious. Next morning the Kotwal 
unlocked the room in the presence of the 
Same search witnesses and by this time 
the brother of the appellant, Pandit Sheo 
Ram Vaid had also arrived, and in his 
presence the Kotwal took possession of 
certain articles found in the bouse. Con- 
tinuing his investigation the City Kotwal 
discovered that Hari Krishna had purchas- 
ed sulphide of arsenic in a crude form 
which is known in the vernacular as 
“mansal” on two occasions from Babu 
Ram, a licensed vendor of poisonous 
chemicals in the City of Sitapur, The 
register of the licensed vendor showed 
that Pandit Hari Krishna had purchased 
crude. sulphide of arsenic for medicinal 
purposes on two occasions. Under the 
‘orders of lhe Deputy Superintendent of 
Police, the City Kotwal registered an offence 
under ss. 3 and 4 of the Explosive 
Substances Act, (Act VI of 1908), on Decem- 
ber 29, 1933. The Civil Surgeon of 
Sitapur examined Hari Krishna in hospi- 
tal on the. very night thathe was taken 
there, namely December 27, 1933, and 
found the appellant still unconscious 
with his left hand blown off. The next 
day, that: is to say, December 28, 1933, 
the statement of Hari Krishna was re- 
corded by a Deputy Magistrate, Mr. 
Islam Nabi Khan, in the hospital even 
before he was charged with any offence 
and before an offence under the Ex- 
plosive Substances Act or under the Indian 
Penal Code had been registered against 
anybody at Police Station Kotwali, Sita- 
pur. Itis to be noted that no oath 
appears to have been given to Pandit 
Hari Krishna nor does the statement pur- 
port to be one recorded under s. 164 of 
the Code of Criminal Procedure and 
there-is nothing to show onthe face of 
the record of this statement Ex. 10 
that it was even read over to the deponent 
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before his right thumb mark- was affixed 
to 1b. : ; 

After registering an offence under es. 3 
and 4 of the Explosive Substances Act 
on December 29, 1933, the City Kotwal 
proceeded with his investigation and 
ultimately on January 17, 1934 he sub- 
mitted charge sheet A against the appel- 
lant Hari Krishna. Under G. O. No. 857/J, 
dated July 21, 1934, from the Deputy 
Secretary to Government of the United 
Provinces, to the District Magistrate of 
Sitapur, the sanction of the Governor in 
Council of the United Provinces under 
8.7 of the Explosive Substances Act, 
(Act: VI of 1908), to the prosecution of 
Hari Krishna under s.5 of the said Act 
was conveyed to the District Magistrate 
of Sitapur. The appellant was committed 
to the Court of Session by the Sube 
Divisional Magistrate of Sitapur on July 
7, 1931, a fortnight before the Loce? 
Government conveyed its sanction to hig 
prosecution, and he was ultimately con- 
victed and sentenced by the learned 
Sessions Judge of Sitapur on November 
25, 1934. 

On behalf of the prosecution have 
been examined in the Court of Session 
P. W. No. 1 Jagan Pasi, P. W. No. 2 
Nanhey Pasi, brother of Jagan’ Pasi, 

W. No. 3 Mr. B. N. Pal, Gov- 
ernment Inspector of Explosives for 
Northern India, P. Wi No. 4 Angnu 
chaukidar, P. W. No. 5 Head Constable 
Nazir, Ali P. W. No. 6 Constable 
Balgar Singh, P. W. No. 7 Constable 
Azim Ali, P. W, No. 8 Head Mohurrir 
Zahir Uddin, P. W. No. 9 Oonstable 
Shambhu Singh, P. W. No. 10 Babu 
Ram Vaish, P. W. No. 1L Dwarka Lodh, 
P. W. No. 12 Mr. Islam Nabi Khan 
P. W. No. 13 Brij Mohan Lal, Head Clerk 
of the Civil Surgeon’s Office at Sitapur, 
P.W.No. 14 Suab-Inspector Fiaz-ul-Hasanain, 
P. W. No. 15 Likhai Lodh, P. W. No. 15 
Lachhman Brahman, and P. W. No. 17 
Sub-Inspector Abdul Rauf Khan, Kotwal 
of Sitapur. Pandit Ram Chandra wag 
examined under s. 540 of .the Code of 
Criminal Procedure by the learned 
Sessions Judge. 

It is to be noted that not one of ‘these 
proseculion witnesses is in a position to 
depose as to how the appellant Pandig 
Hari Krishna’ met with the accident 
which resulted in his hand being blown 
off. There is thus no eye-witness of the 
actual occurrence. 
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mouth of certain prosecution witnesses 
statements which go to incriminate the 
appellant Hari Krishna. Thus P. W. No.1 
Jagan Pasi, has deposed that immediately 
after the occurrence he asked the 
appellant what had happened to him, 
and that the latter replied ‘‘gola kasta tha 
woh dag gaya.” This Urdu phrase has been 
translated by the learned Judge as “I 
was tying up a bomb but accidentally it 
exploded,” but to my mind the phrase 
“gola kasta tha” does not mean that ihe 
bomb was being tied up with a string. I 
would translate the phrase “gola kasta tha 
woh dag gaya” as “I was tightening up the 
bomb and then it exploded,” Jagan Pasi 
has not been asked to explain what exactly 
he meant by the phrase “gola kasta tha,” 
or what he understood the accused to mean 
by that phrase, and whether he was correct- 
ly repeating the phrase used by the appel- 
lant at that time. Bethat as it may, I am 
very doubtful as to whether the appellant 
Hari Krishna was conscious immediately 
after the explosion. It seems to me from 
the frightful nature of the injuries inflicted 
on his hand and face that he must have 
been unconscious immediately after the 
accident happened, and the evidence of 
P. W. No.1, Jagan Pasi, and of P. W. 
No, 2, Nanhey Pasi, and of Musammat Mula 
‘who was examined in the Court of the Com- 
mitting Magistrate and whose deposition has 
been brought on the Sessions File as Ex. 14, 
and of P. W. No. 11, Dwarka Lodh, who 
deposed to the extra-judicial confession of 
his alleged crime made by the appellant 
Hari Krishna is, in my opinion, utterly un- 
reliable. There was no motive and no 
reason for the appellant confiding his 
secret tothe persons. Moreover, his physical 
condition shortly after the explosion was 
not such that he could have remained con- 
scious and given these persons an account 
of how the explosion took place. It is 
significant to note that the City Kotwal 
searched the house of the appellant on 
December 27 and 28, 1933, even before the 
appellant had been charged with any 
offence either under the Explosive Sub- 
stances Act or under the Indian Penal 
Code. It is proved by the evidence of the 
prosecution witnesses that the house in 
which the explosion took place was used as 
aà dispensary by the appellant whose brother 
was a physician’ who practised the Ayur- 
vedic system of medicine. The appellant 
himself admitted, when he was examined 
as an accused under s. 364 ofthe Code of 
Oriminal Procedure, that he used to pur- 
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chase medicines like chlorate of potash 
and sulphide of arsenic and sulphur for the 
preparation of his prescriptions. Even the 
Government Inspector of Explosives as 
P. W. No. 3, has deposed in cross-examina- 
tion that sulphur and chlorate of potash 
were used in the preparation of some 
allopathic medicines, but that he did not 
know whether they were also used in the 
preparation of Ayurvedic medicines. 

The appellant has examined two apparent- 
ly respectable witnesses D. W. No. 1, 
Pandit Jagannath Prasad Shukla, and 
D. W. No. 2, Pandit Jagannath Prasad 
Bajpai, who depose that a preparation 
of chlorate of potash sulphur and mansal 
(Sulphide of arsenic) is used by physicians 
who practise the Ayurvedic system of 
medicine for curing skin diseases. Defence 
Witness No. J, Pandit Jagannath 
Prasad Shukla holds the title of Ayurvedic 
Panchanan, and is a member of the Faculty 
of Ayurvedic Medicine and Surgery in the 
Benares Hindu University. He is also a 
member of the Advisory Committee of the 
Government Ayurvedic School at Patna, 
His evidence has not been shaken in cross- 
examination and I see no reason to mis- 
trust it. Defence Witness No, 
Pandit Jagannath Prasad Bajpai, is an 
Ayurvedic Acharya and a Professor of 
Ayurvedic Medicine at the Benares Hindu 
University lecturing on the diagnosis 
and treatment of diseases according to the 
Ayurvedic system. Heis also a graduate 
of the Benares Hindu University, and he 
has deposed that according to the system 
of Ayurvedic medicine as practised in 
these modem days suplhur, “mansal” 
(sulphide of arsenic), and chlorate of 
potash are used separately and jointly and 
that a mixture of these medicines is used 
in curing skin diseases, leprosy, itcb, ring- 
worm etc, 

That the appellant had a dispensary at 
the Gandhi Ashram where he dispensed 
medicines according to the Ayurvedic 
system of medicine is a fact proved by the 
prosecution itself, and, therefore, there was 
nothing unusual or suspicious in his keep- 
ing sulphur and chlorate of potash and 
mansal in his dispensary, and when to 
this fact is added the fact deposed to by 
the two principal defence witnesses, namely 
D. W. No.1 and D. W. No. 2, that these 
chemicals are used in the preparation of 
medicines for curing skin diseases, etc., 
then the explanation offered by the appel- 
lant as to how he met with this unfortunate 
accident seems very reasonable and pro- 
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bable. His ignorance of the fact that these 
substances when united are highly explo- 
sive and that he should not have used 
force in digging them out of the aluminium 
lota explains how this unfortunate azcident 
happened which resulted in the loss of his 
left hand, and incidentally in his prosecu- 
tion under the Explosive Substances Act. 

There is no evidence on the record to 
show that the appellant belongs to any 
revolutionary gang whose cult is the pre- 
paration of bombs. There is not a shred 
of evidence on the record worth the name 
to prove that the appellant was making 
any explosive substance or intentionally 
had in his possession or under his control 
any explosive substance under circum- 
stances which would give rise toa reason- 
able suspicion that he did not have them 
in his ‘possession for any lawful purpose. 
The prosecution witnesses have themselves 
proved that the appellant had these chemi- 
cals in his house for the lawful purpose of 
dispensing them according to the Ayur- 
vedic system. The mere use of the word 
“gola” ifit ever was used by the accused 
will not go to prove that the accused was 
making ,a bomb. No bomb was actually 
found in the house of the appellant and it 
seems to me that the whole case has been 
worked up against the appellant on mere 
suspicion. 

It has been held by their Lordships of 
the Privy Council in Mohammad Mehdi 
Hasan Khan vy. Sri Mandar Das, (L. R. 39 
I. A. p. 184 at p. 190) (1), that “itis a settled 
principle that suspicion though a ground 
for scrutiny cannot be made the founda- 
tion of a decision,” and in Mina Kumari 
Bibi v. Bijoy Singh Dudharyia, (L. R. 44 
I. A. p. 72 at p.77) (D, Sir Lawrence Jenkins 
in delivering the judgment of their Lord- 
ships of the Privy Council pointedly observ- 
ed:—“The Court's decision must rest not 
upon suspicion but upon legal grounds 
established by legal testimony.” 

There may be grounds for suspecting 
that the appellant was making a bomb 
or had explosive substancesin his posses- 
sion for some unlawful purpose, but the 
prosecution has utterly failed to adduce 
positive evidence that the appellant was 
actually making a bomb or had explosive 


(1) 17 Ind. Cas. 398; 39 I A 184 at p.190; 12M L 
T 392; 15 O C 278: 34 A 511; 14 Bom. L R 1073; 10 
AL 4373: 17 OWN 49; 16 O L J 629; (1912) M W 
N 1052; 23M L J741(P O). 

(2) 40 Ind. Cas. 242; 44I A 72 at p. 77;1P LW 
425; 5 L W 711;32 M L J 495; 21 OWN 535; 21M 
L T 344; 15 A L J 382; 25 OL J 508; 19 Bom. L R 
424; (1917) M W N 473; 44 O 662 (PO), 
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substances in his possession under circums 
stances such as to give rise to a reasonable 
belief that he had them in his possession 
and under his control for no lawful pur- 
pose. 

The learned Sessions Judge has laid great 
stress upon the statement of the appellant 
recorded by the Deputy Magistrate Mr. 
Islam Nabi Khan, (Ex. 10), and has held 
it to be a very important piece of evidence 
on behalf of the prosecution. For my part 
I find it difficult to understand under what 
authority that statement was recorded and 
under what category it falls and under 
what rule of law it becomes admissible in 
evidence. Mr. Islam Nabi Khan was exa- 
mined under s. 540 of the Code of Crimi- 
nal Procedure and he is P, E. No. 12. He 
has deposed at the end of his cross-exami- 
nation that at the time when he recorded 
that statement he had noidea in his mind 
as to whether he was recording the state- 
ment of an accused person or of a witness. 
It has been treated by the learned Sessions 
Judge as the dying declaration of a person 
who wason the point of death but it is 
clear that if this statement is to be used 
as a dying declaration of the appellant the 
fact remains that the appellant is not dead ` 
and dying declarations are recorded not of 
persons who are accused of crimes but of 
persons who are themselves the victims of 
someone else's crime. It is also to be noted 
that this statement Ex. 10, does not show 
thatthe statement after it was recorded 
has been read over to the deponent although 
the Deputy Magistrate says that he did 
read over the statement to the appellant. 
If he oad done so that fact would have 
been noted at the end of the statement 
itself. The Deputy Magistrate has further 
deposed in cross-examination as follows:— 

“On seeing the accused I formed the 
opinion that the man’s dying declara- 
tion should be recorded.” In this connec- 
tion it is significant to note that the appel- 
lant Pandit Hari Krishna was not an accus- 
ed person at the time when the statement 
was recorded by the Deputy Magistrate. 
No charge had been brought against him 
and no offence even had been registered up 
to that time in respect of the occurrence 
that took place atthe house of the appel- 
lant. It is, therefore, clear that the 
statement of the appellant (Ex. 10) recorded, 
by Mr. Islam Nabi Khan cannot be treated 
as the declaration as to the cause of his 
death by a dying man. In this statement 
the appellant stated that one Arjun Singh 
threw the lota on to the takht, or the 
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wooden platform, and an explosion followed 
and he’ became unconscious, The state- 
iment is not in the nature of an admission 
of guilt nor can it by any stretch of 
language be held to be self exculpatory. 
It may be a false account of how the 
accident happened and indeed the appel- 
lant himself has in his examination in 
the Court of Session admitted that the 
statement, Ex. 10, contained false allega- 
fions against Arjun Singh. Whether the 
allegations made in this statement Ex. 10 
be true or false, I am clearly of opinion 
that the document itself is not admissible 
in evidence and cannot be used by the 
prosecution to prove guilty intention, or 
mens rea on the part of the appellant. 
“ It has been argued that this statement, 
Ex.10, is in the nature of a confession 
of an accused person. In this connection it 
is to be noted that this statement does not 
bear the certificate required from the 
Magistrate under s. 164 of the Code of 
Griminal Procedure. It is also to be 
noted that the appellant was not an 
accused person at the time when this 
so-called confession was recorded, and 
further that there- was no Police investiga- 
. tion pending under Chap. XIV of the Code 
of Criminal Procedure in respect of any 
penal offence alleged to havea been com- 
mitted by the appellant at the time when 
this so-called confession was being recorded 
by the Deputy Magistrate. At the time 
when this statement- of the appellant was 
recorded, the latter was neither in the 
position of a complainant nor in that of 
an accused person nor in that of witness 
either for or against the Crown. It has 
been contended on behalf of the Crown 
by the learned Assistant Government 
Advocate that this statement of. the 
appellant (Ex. 10), though it was not 
recorded under any provision of law either 
under the Indian Evidence Act or under 
the Code of Criminal Procedure is 
nevertheless admissible in evidence under 
ss. 17 and 18 of the Indian Evidence Act 
as an admission on the part of the appel- 
lant of his being in possession of explosive 
substances. I confess I do not follow the 
reasoning of the learned Assistant Govern- 
ment Advocate on this point. The appel- 
lant admits even now that he did keep 
in his dispensary sulphur, chlorate of 
potash and sulphide of arsenic (mansal) 
and that he dispensed these chemicals as 
occasion arose but the mere possession of 
these chemicals for the purpose of 
medicinal use is not an offence under 
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the Explosive Substances Act. It is the 
use of these chemicals for the purpose of 
making bombs that brings one within the 
purview of Act VI of 1908. The rulings 
cited on behalf of the Crown in support 
of the action of the Deputy Magistrate 
are wholly inapplicable to the admitted 
facts and circumstances of this case and 
J need not, therefore, discuss them. 

The offence under the Explosive Sub- 
stances Act was registered against the 
appellant on December 29, 1933, and a 
day ‘before this his statement was recorded 
by the Deputy Magistrate. Forthe reasons 
given above, I am clearly of opinion that 
this statement Ex. 10 is not admissible 
in evidence under, any provision of the 
Indian Evidence Act or of the Code of 
Criminal Procedure, 

As regards the articles taken possession 
of by the City Kotwal when he searched 
the house of the appellant, I am of 
opinion that these articles do not, in any 
way, incriminate the appellant in respect 
of the charge framed against him, and 
J think it unnecessary to discuss this 
portion of the prosecution evidence, 

The learned Sessions Judge at the close 
of his judgment observed ‘that the accused 
may be practising Ayurvedic medicine . 
but the fact that chlorate of potash is 
unknown in that system of medicine and 
that admittedly a mixture was: made of 
this drug with sulphur and sulphide of 
arsenic leads to the inference that he had 
possession of ‘explosive substances under 
suspicious circumstances." In my opinion- 
the statement in the judgment’ 'of the 
learned Sessions Judge that potassium 
chlorate is unknown in the Ayurvedic 
system of medicine is hardly correct in 
view of-the evidence given by the defence 
witnesses., The learned Judge also speaks 
of “suspicious circumstances”, but no such 
suspicious circumstances have been set 
forth nor is there any evidence on the 
record in proof of these alleged suspicious 


circumstances. The learned Sessions 
Judge says that it was for the 
accused to explain his lawful possession 


of these chemicals which in combination 
become highly explosive substances. So 
far as it was possible for the appellant to 
do so, I consider that he has fairly dis- 
charged. that burden of proof, and even 
from the evidence of the prosecution 
witnesses it has been proved that he kept 
a dispensary where he gave out medicines- 
and that sulphur, sulphide of arsenic-and 
chlorate of potash commonly known as 
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“potas” in the vernacular 
in common use. I reject entirely the 
extra-judicial! confessions put into the 
mouths of witnesses like Jagan, Nanhey, 
Dwarka and Lachhman, and I hold that 
the appellant was not in a fit state, 
immediately after the occurrence, to make 
any such extra-judicial confessions to these 
witnesses. 

“ There is, in my opinion, no evidence on 
the record to support the conclusion of 
the learned Sessions Judge that the 
appellant was preparing a bomb of a 
highly sensitive nature which suddenly 
é6xploded and led to the detection of the 
crime of which he has been convicted. 
This conclusion really begs the whole 
question and places upon the appellant 


are medicines 


the burden of proving affirmatively that: 


he was not making a bomb, and that 
he did not have explosive substances 
in his possession for an unlawful pur- 
pose. 

For the reasons given above I hold that 
the appellant is not guilty of the offence 
charged against him. The appellant has 
been in jail now for nearly a year and a 
half and has paid for his folly rot only with 
the loss of his hand but also by undergoing 
imprisonment for over a year. This case 
ought to bea life-long warning to him 
not to handle dangerous chemicals without 
understanding their true nature. 

1 accordingly allow this appeal, set 
aside the conviction and sentence passed 
upon the appellant Pandit Hari Krishna, 
acquit him of the offence charged and 
order his immediate release. The fine, if 
paid, will be refunded to him. 

D, Appeal allowed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1291 of 1980 
December 18, 1934 
VENKATASUBBA Rao, J, 
GOPALASAMI NAIDU— DEFENDANT 
—PETITIONER 
Versus 


LAKMI AMMAL—PLAINTIFF—RESPONDENT 

Registration Act (XVI of 1908), s. 17 (1) (d)— 
Notification under proviso—Lease for three years 
reserving Rs. 400 as rent for third year only, whether 
compulsorily registrable. 

Where a lease deed for a period of three years pro- 
vided that no rent was payable for the first two years 
and fixed Rs. 400 ag the rent for the third year: 

Held, that the deed fell within the notification 
issued by the Madras Government under the proviso 
to s. 17 (1) (d) and was not compulsorily registrable 
Venkatasamt Chetty v. Suppa Pillai (1), applied, 

C.R, P, under s, 25 of Act IX of 1887 
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praying the High Court to revise the decree 
of the Court of the Subordinate Judge of 
Tuticorin, dated July 11, 1930, and passed 
in S. C. S. No. 835 of 1929. 

Mr. A. Swaminatha-Ayyer, for the Peti- 
tioner, ` 

Mr. S. Ramaswamy Ayyer, 
pondent, 

Judgment, —The point to decide is 
whether the lease deed in question 
requires to be registered under 8. 17 (1) 
(d) of the Indian Registration Act. The 
lease is for a period of three years, no 
rent being payable for the first two years, 
and for the third year Rs. 400 being the 
rent fixed. Under s. 17 (1) (4) the re- 
gistration is compulsory in respect of 
“eases of immovable property from year 
to year, or for any term exceeding one 
year or reserving a yearly rent”. But under 
the proviso to that section, a notification 
has been issued exempting from its. 
operation “any leases executed in any 
district (of the Presidency) the terms grant- 
ed by which do not exceed five years and 
the annual rents reserved by which do 
not exceed fifty rupees”. (See p. 52 of the 
Madras Registration Manual, Part I.) The 
question is, does the present lease come 
within the exemption? It has been held 
that a lease for a term of three years, 
which reserves no annual rent but only 
provides for payment of a lump sum of 
Rs. 56-1-0 for ajl- the three years, falls 
within the proviso. Venkatasami Chetty 
v. Suppa Pillai (1). To say that the yearly 
rent reserved is one-third of Rs. 400 or 
Rs. 133 odd is one thing, but itis quite a 
different thing to say that the rent for the 
third year or the consolidated rent for all 
the three years, is Rs. 400. Ona true con- 
struction of the proviso, the lease in the 
latter case, would, in my opinion, come 
within the exemption. I, therefore, hold 
that the lease in question is not com- 
pulsorily registerable. 

Next Mr. Swaminatha Ayyar’s contention 
thatthe lower Court is wrong in granting 
interest upon the rent must prevail in view 
of Nanchappa Gounden v. Vatesari 
Ittichathara (2) and Raja Ram_Doss v. 
Gajapathi Krishna Chandra Deo Garu (8). 

In the result, in modificatiou of the lower 


(1) 6 Ind. Cas 382; 34M 90; 8 M L T 103; (1910) 
M W N 395. 

(2) 127 Ind. Oas. 630; 53 M 549; (1930) M W N 438; 31 
LW 655; A I R1930 Mad. 727;59 ML J 358; Ind. 
Rul. (1950) Mad 1014. 

(3) 143 Ind Gas, 7zi: 57 M 205; (1933) M W N 498; 
33 W 420; A L R 1933 Mad. 729, 6R M 199; 65 M 
L.J 620. 
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Court’s decree, the 
judgment for Rs, 361-4-8 with interest at 
6 percent. per annum from the date of 
plaint. I make no order as to the costs of 
the Civil Revision Petition. 

A. Decree modified, 


plaintiff will have 


LAHORE HIGH COURT 
First Civil Appeal No. 560 of 1933 
February 1, 1935 
Date SINGH AND BHIDE, JJ. 
OUDH COMMERCIAL BANK, Lop. 
PLAINTIFF—APPELLANT 
TETSUS 
SECRETARY or STATE—DEFENDANT— 
RESPONDENT 


Civil Procedure Code (Act V of 19(8),s. 73 (2) 
decree in support of 


—Scope of—Absence of | 4 
Government claim—LExecuting Court, if can go 
into merits of the claim. 

“T Beokion 73 (2), Civil Procedure Code, does not 
confer any jurisdiction on the Execeting Court 
to entertain a claim on behalf of the Govern- 
ment in the absence of any decree in support 


sub-section only saves the rights of 


The 4 
secilon, 


Government, independent of the 
such as they might be and merely has 
reference to the right of priority which can 
be ordinarily claimed in respect of debts due to 
the Crown. Oonsequently, where the Government 
has not obtained any decree for the premium 
and arrears of rent claimed by it, the Executing 
Court has no jurisdiction to go into the merits of 


the claim. 


F. ©. A. from the decree of the Senior 
Sub-Judge, Delhi, dated December 20, 1932. 

Messrs. Durga Das and Bhagwan Das 
Mehra, for the Appellant. 

Messrs, Ram Lal and Bishen Narain, 
for the Respondent. | 

Bhide, J.—The material facts of the 
case giving rise to this appeal may be 
shortly stated as follows: The B. B,C. I. 
Railway Company, who had obtained a 
decree for Rs. 5,625 against one Abdul 
Latif of Delhi had taken out execution 
and in the course of these proceedings two 
blocks of buildings belonging to the judg- 
ment-debtor were sold for Rs, 32,000 and 
the sale was confirmed on October 10, 1927, 
The Oudh Commercial Bank who had 
obtained a decree for Rs. 48,981-7-11 against 
Abdul Latif, and certain other decree- 
holders applied under s. 73, Civil Proce- 
dure Code, for rateable distribution of the 
assets. Before the distribution of the assets 
a claim was also put forward on behalf 
of the Secretary of State for India in 
Council on account of arrears of premium 
and rent for the land underneath the 
buildings which belonged to Government, 
but had been permanently leased out to 


of it. 
the 
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Abdul Latif by a deed dated November 
18, 1924, printed at pp. 23—32 of the record. 
According to the terms of the lease, Abdul 
Latif had to pay Rs. 16,002 by way of 
premium for the lease in certain instal- 
ments by March 31, 1925, in addition to the 
annual rent which was fixed at Rs. 1,778. 
It was alleged that Abdul Latif had failed 
to pay the bulk of the premium and also 
a considerable portion of the rent, and it 
was prayed that this sum be paid out of 
the assets. This claim was resisted on 
behalf of the Oudh Commercial Bank, 
but was eventually admitted by the Execut- 
ing Court and a sum of Rs. 14,983 8-0, was 
paid to the Government in pursuance of 
the Court’s order dated March 22, 1928: . 
vide, pp. 21-22 of the printed record. The 
Oudh Oommercial Bank thereupon institut- 
ed a suit for a refund to the amount in 
accordance with the provisions of sub-s. 2, 
8. 73, Civil Procedure Code. This suit has 
been dismissed with costs and from this 
decision the Bank has preferred the present 
appeal. 

On behalf of the appellant it was con- 
tended that the action of the Executing 
Court in paying Rs. 114,933-8-0 to the 
Government was altogether ultra vires as 
the Covernment was not a decree-holder 
and had no locus standi to claim any share 
of the assets under s. 73, Civil Procedure 
Uode, On behalf of the respondent it wag 
admitted by the learned Government Advo- 
cate that the Government was not a 
decree-holder, but reliance was placed on 
sub-s, 3, s. 73 which is as follows: “No- 
thing in this section affects the right of Gov- 
ernment.” I am unable to see that this 
sub-section confers any jurisdiction on the 
Executing Court to entertain a claim on 
behalf of the Government in the absence 
of any decree in support of it. The sub- 
section only saves the rights of the Govern- 
ment, independent of the section, such as 
they might be and merely appears to have 
reference to the right of priority which can 
be ordinarily claimed in respect of debts due 
to the Crown: vide Secretary of State v. Bom- 
bay Landing & Shipping Co., Ltd. (1). The 
learned Government Advocate referred to 
Soni Ram Hameshur v. Mary Pinto (2), 
but that was not a case of rateable dis- 
tribution under s. 73, Civil Procedure Code, 
and is not in point. The learned Govern. 
ment Advocate next referred to the provi- 
sions of the lease according to which the am- 


(1) 5 Bom. HOO 023. 
(2) 147 Ind. Oas. 1014; AI R 1934 Rang, 8; 6R 
Rang. 188; 11 Rang, 467, 
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ount due to Government was realisable as ar- 
rears of land revenue. It has been con- 
tended on behalf of the appellant that this 
condition was void as no such power could 
be assumed by the Government even by 
mutual agreement in the absence of some 
statutory provision enabling it to do go. 
But even if the condition were valid, the 
proper course would obviously have been 
to apply to a Revenue Officer for taking 
necessary action according to the provisions 
of the Punjab Land Revenue Act relating 
to the recovery of land revenue. I fail to 
see how this provision in the lease could 
possibly justify any action under s. 73, 
Civil Procedure Code. Lastly, the Govern- 
ment Advocate urged that owing to Abdal 
Latif's failure to pay the premium as 
stipulated in the lease, the Government was 
entitled to put an end to the lease and take 
possession of the land. This course may 
have been open to Government, but no such 
action was apparently taken, and in any 
case if any such action had been taken, 
the proper course would have been to ob- 
ject tothe sale of the land, It could not 
obviously support any claim under s. 73, 
Civil Procedure Code. 


The learned Judge of the Court below 
has held that as the sale proceeds were 
the property of the judgment-debtor and 
the Government was a creditor with a 
prior right to be paid, the plaintiff's claim 
for a refund could not be entertained. The 
plaintiffs claim could only prevail accord- 
ing to the learned Judge: 

‘Sf the money had already vested in the plaintiff 
before it was made over to the defendants or if the 


defendants had no right whatsoever to it and the 
plaintiff had some sort of interest in it,” 


and as in his opinion, these conditions 
did not exist, the plaintiff's claim was dis- 
missed. This view of the learned Judge 
appears to be clearly erroneous. 
the sale, the proceeds of the sale did not 
belong tothe judgment-debtor, but were 
held by the Ccurt in trust for the benefit 
of the creditor executing the decree and 
such other creditors as had applied for 
rateable distribution under s. 73, Civil 
Procedure Code. The claims of these credi- 
tors far exceeded the assets realized. The 
Government had not obtained any decree 
in respect of the premium and, arrears of 
rent claimed by it and the Executing Court 
had no jurisdiction to gointo the merits of 
that claim. 

For reasons given above it seems to: me 
that the plaintiff was entitled to the relief 
claimed. I would accordingly accept the 
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appeal and grant plaintiff a decree for re- 
fund of Rs. 12,843-1-0 with costs throughout. 
The plaintiff has confined his claim in ap- 
peal to this sum only as this was the 
amount due to him according tohis pro 
rata share. The decree shall be satisfied 
within three months of this date. 

Dalip Singh, J.—I agree. 

N. Appeal accepted. 


——_—- 


MADRAS HIGH COURT 
Second Civil Appeal No. 985 of 1982 
February 21, 1985 
MADHAVAN NAIR, J. 
NAMBURI VENKATA KRISTNAYYA— 
DEFENDANT—ÀÅPPELLANT 
versus 
KARNEDAN KOTHARI—Ptarntirr— 
RESPONDENT 

Evidence Act (I of 1872), s. 92—Contract Act 
(IX of 1872), s. 132—Promissory note—Joint 
executants—Plea by one executant that he signed 
only as surety for the other—Maintainability— 
English rule, whether applicable to India. 

Where the plaintiff sued defendants Nos, 1 and 
2 on a promissory note executed to him by the 
two defendants and the 2nd defendant pleaded 
that he had executed the promissory note only as 
a surety for the other to the knowledge of the 
plaintiff and that by reason of the plaintiff's 
conduct Nhe being a surety, was deprived of the 
security against the lst defendant and was 
thereby discharged: 

Held, that it was not open tothe 2nd de- 
fendant in view of the provisions of s. 92, 
Evidence Act, to prove as between him and the 
plaintiff that he was only a surety and that in 
consequence of the plaintifs conduct he was 
discharged, Equitable exceptions allowed by Courts 
of Chancery in England to the rule of law 
enacted in India under s. 92, Evidence Act, 
cannot be given effect to in India. 

[Case-law discussed.] 

S. C. A. agairst the decree of the Subor- 
dinate Judge of Guntur in A. 8. No. 240 
of 1931 preferred against the decree of 
the Court of the District Munsif cf Guntur 
in O. S. No. 708 of 1929. 

Messrs. V. Subramaniyamand V. Satya- 
narayana, for the Appellant. 

Messrs. V. Govindarajachari and M. Sub- 
ramania Sarma, for the Respondent. 

Judgment.—The 2nd defendant is the 
appellant. The suit instituted by the 
plaintiff was for the recovery of money 
due on a promissory note executed by the 1st 
and 2nd defendants in his favour. The 2nd 
defendant contended that he executed the 
promissory note only as a surety to the 
knowledge. of the plaintiff, that he was ex- 
honerated by the plaintiff from his liability, 
and that in any event by reason of the 
plaintiff's conduct he being a surety was 
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deprived of the security against the Ist de- 
fendant and was thereby discharged. We 
are not concerned in the Second Appeal 
with the plea of exhoneration. On the 
remaining pleas the following issues were 
framed by the District Munsif: 

“| (a) Whether the 2nd defendant is entitled to 
plead that heis only a surety to the knowledge 
of plaintiff ? 

“(b) If he is a surety was he deprived of the 
security against lst defendant by reason of the 
plaintif's conduct, and is he discharged thereby.” 

“(e) Waa there a valid contract of sale of tst de- 
fendant's properties to plaintiff as alleged by 2nd de- 
fendant and doesit exhonerate 2nd defendant from 
all liability” ? 

On all these issues the District Munsif 
recorded findings in favour of the 2nd de- 
fendant and dismissed the suit as against 
him. In appeal by the plaintiff the same 
points as decided by the District Munsif 
were set down as points for determination. 
The learned Subordinate Judge came to 
the conclusion that having regard tos. 92 
of the. Evidence Act it was not open to 
the 2nd defendant to plead that he was 
only a surely and asthe promissory note 
Bx. A. distinctly showed that both the 
defendants were equally liable, the lower 
Court's decree dismissing the suit as 
against the 2nd defendant was set aside 
and a decree was given against him also. 
This Second Appeal has been filed? by the 
2nd defendant against-that decree. 

Under s, 4 of the Negotiable Instruments 
Act the maker of a promissory note gives 
an unconditional undertaking to pay the 
sum of money mentioned in the note. 
Under s. 124 of the Contract Acta surety 
is a person who undertakes a lability 
which is conditional on the failure of 
another person to discharge the liability. 
There is thus an essential incom patability 
between the position of a surety and that 
of an executant of a promissory note. 

Section 92 of the Evidence Act forbids 
proof in variation of the terms of the con- 
tract. There can be no doubt that if an 
executant of a promissory note is allowed 
to prove that heisa surety he is clearly 
varving the terms of the contract which 
he is forbidden to do by s. 22 of the 
Evidence Act. This position is not denied 
by the appellant’s learned Counsel. But 
what he says is this, thatin proving that 
to the knowledge of the plaintiff he is 
only a surety and thereby invoking the 
necessary incidents ofa suretyship contract 
as between himself and the plaintiff he 
ig not in any way varying the terms of 
the contract as between himself and the 
Ist defendant which is all according to 
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him what he is prevented from doing by 
8.92 of the Evidence Act. In support of 
this position the learned Counsel referred 
notably to two English decisions, an obser- 
vation in the commentaries on the Evi- 
dence Act by Woodroffee and Ameer Ali 
and a decision of the Rangoon High Court. 
English cases referred to namely Pooley 
Richard v. William Thang (1) and Green- 
ough v. Maclekhand (2) support the appel- 
lant's contention. On this point the law 
is thus stated in the 10th Edition of Ohal- 
mers Bills of Exchanges p. 259, Illustration 8 
which is as follows :— 

“C is the holder of a joint and several notes made 
by Band X. X signed merely to accommodate B, and 
as surety for him, C knowing this, agrees for a con- 
sideration to give time to B. X is thereby dis- 
charged.” 

Tt will appear from the English decisions 
that the debts of proving contrary to the 
terms of the contract that he was only a 
surety on the ground that the plaintiff 
had the knowledge of it when he took the 
note was allowed to a joint executant of 
the promissory note upon equitable grounds 
and noton grounds allowable at common 
law. This is clearly pointed out by Wil- 
liams, J. in Greenough v. Maclekhand (2) 
wherein he says after referring: to the 
doctrine of equity and explaining the 
reasons for it that “a common law lawyer 
might feel difficulties in the way of arriv- 
ing at sucha doctrine.” It is argued by 
the respondents learned Counsel that the 
law of evidence in India is codified and 
that the provisions of s, 92 of the Evi- 
dence Act should be given effect to with- 
out allowing any equitable exceptions to 
thesame. This contention isamply supported 
by authority. In Balkishendas v, Legge (3) at 
p. 158* Their Lordships of the Privy Coun- 


cil observe as follows :— 
“Their Lordships do not think that oral evi- 
dence of intention was admissible for the purpose 
of construing the deed or ascertaining the inten- 
tion of the parties. By s. 92 of the Indian Evi- 
dence Act (dct I of 1872) no evidence of any oral 
agreement or statement can be admitted as between 
the parties to any such instrament or their repre- 
sentatives in interest for the purpose of contra- 
dicting, varying or adding to or substracting from, 
its terms, subject to the exceptions contained in 
the several provisos. It was conceded that this case 
could not be brought within any of them. The 
cases in the English Courts of Ohancery which 
were referred to by the learned Judges in the 
High Court have not, in the opinion of their Lord- 
ships: any application to the law of India as laid. 
down in the Acts of the Indian Legislature, The 

(1) (1357) 119 E R 1307. 

(2) (1860) 121 E R 162 at p. 163. 

(3) 22 A149; at p. 158: 27] A 58; 40 W N 153; 
7 Sar. 601; 2 Bom, L R 528. 
*Page of 23 A.—[Ed.] 
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‘ease must, therefore, be decided ona consideration 
of the contents of the documents themselves with 
such extrinsic evidence of surrounding circumstan- 
es as may be required in what manner the langu- 
‘age of the document is related to existing facts." 

Referring to those observations Benson 
and Bashyam Ayyangar, JJ. statedin 
Achuta Rama Raju v. Subbaraju (4) that 
“after this clear statement of the law by the 
Highest Judicial Tribunal it is unnecessary for vs 
to consider the decisions of the Court of Chancery 
and the decisions of thisand of other High Courts 
in India based chiefiy on the decisions of the Court 
of Chancery.” 

In this connection see also Dathoo v. 
Ramachandra (5). In these two judgments 
the Privy Council say in Maung Kyin v. 
Ma Shwe La (6). 

“the judgment of the Board, as pronounced by Lord 
Davey reference is to Balkishendas v. Legge (3) has 
been rightly followed and applied.” 

It follows from these decisions that ex- 
ceptions allowed by the Courts of Chancery 
in England to the rule of law enacted in 
India under e. 92 of the Evidence Act 
should not be given effect to in this 
country. If this is so, then the contention 
of the appellant, however, much it is sup- 
ported by the English decisions should not 
-be accepted. ‘The passage from Wood- 
roffee and Ameer Alis commentary to s. 92 
of the Evidence Act relied on by the ap- 
‘pellant's learned Counsel is as follows :— 

“Similarly one of the several obligors of a bond 
or Bill of Exchange would net be allowed in answer 
_to the obligee’s action on the joint instrument to 
maintain a plea that he wasa surety only ; except of 
course in a case where a money-lender made ad- 
svances on the security of a joint and separate note 
being well aware at the time that one of its writers was 
a surety only, (The Italics are mine). (See 9th Edition 
page 562," 

No authority is given by learned Authors 
“in support of the statement whichI have 
put in Italics, This passage was accepted 
as laying down the correct lawin Maung 
Sein Ma Saw (7). But it has not been 
_veferred toin Maung Ko Gyi v. U Kyaw 
(8) the latest decision of the Rangoon High 
Court wherein it was held that oral evi- 
dence to show that one of the executants 
of a monetary bond to the knowledge of 
the money-lender signed it only as a surety 
_is not admissible. J 

The question under consideration has 


(4) 25M 7 at p. 14. 

(5) 80 B lil at p. 119. 

5) 42 Ind. 642; 45 C 320at p. 322:15 ALJ 825; 
33 M LJ 648; 3 PLW 185; 6 L W777; 220 W 
257; 23 M LT 34; 27 0 L J175; £0 Bom. LR 
278; (1918)M W N 300; 9 LBR 114; 11 Bur LT 21; 
44 I A 236 (P O) 
poy Ind. Oas, 816; AIR 1924 Rang. 360; 3 Bur. 
jee 103 Ind. Oas. 79; 5 R188: AER 1927 Rang 
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already’ been dealt with in our Court in 
Narasimma v. Ramasami (9). In that case 

“the 2nd defendant contested his liability on the 
ground tbat, although he executed the note as a 
principal jointly’ with the lst defendant, it was 
agreed at the time of the execution that he should 
be regarded only as asurety for the lst defendant 
for whose sole benefit it was executed and he was 
released from liability inasmuch as the plaintiff 
gave time to the lst defendant for payment ie 

From the judgment it would appear that 
the vakil for the appellant cited several 
English cases according to which a parol 
agreement as between the joint execu- 
tants cf a document that one of them 
should be liable only as a surety could 
be proved against the promisee if he as- 
sented to such an agreement or was aware 
of it. The learned Judges Benson and 
Sundara Ayyar, JJ. overruled the conten- 
tion with this observation 

“we cannot In India allow any equitable excep- 


tions to the provisions of s, 92 of the Evidence 
Act.” 


This decision was applied in Sernalinga 
Mudaliv. Pachi Naicken (10). ‘The learned 
Counsel for the respondent drew my atten- 
tion to the following decisions of the 
Indian Courts, all of which support him: 
See a) Abdul Hameed v. Punjab National 
Bank, Ltd., Rawalpindi (Li), Behari Lal v. 
Allahabad Bank, Ltd, Cawnpore (12) 
Kumaji Gajoji and Co. v. Damaji Korsey 
(13), Radhakissen Chamaria y. Durga Pra- 
sad Chamaria , (14). Itis not necessary to’ 
discuss these decisions in detail. It is 
sufficient to observe that all of them sup- 
port his contention. Before I conclude I 
may refer to `s. 132 of the Indian Con- 
tract Act and the illustration tọ that sec- 
tion which runs as follows :— . 

“ Aand B makea joint and several promissory 
notes to C, A makes it,in fact, as surety for B and 
C knows this at the time when the note was made. 
The fact that A, to the knowledge of C made the 


note as surety for Bis no answer to a suit by C 
against A upon the note,” | 4 

This illustration is precisely similar to 
the present case. With respect to the 
point under -consideration, so far as pro- 
missory notes are concerned, the Indian 
Legislature has not accepted the principle 
laid downin the well-known English deci- 
sions. 

(9) 18 Ind. Cas. 696; 24 M LJ 91; 13 MLT 104; 
(1913) M W N 336. : 

(10) 22 Ind, Cas 1; 38 M 680; 14 M LT 559; (1914 
MWN 27;26ML J 113. 

(11) 147 Ind. Cas. 785; A IR 1933 Lah. 965; 6 R 
L 449; 35 P L R259, ° . 

(12) 122 Ind. Cas. 602; A I R1929 All. 664; (1929)° 
AL J 1137; Ind. Rul. (1930) All 250. 

(13) 148 Ind. Cas 260; A IR1934 Bom. 39; 35 
Bom. L R 1197;6R B 284. f 
a 143 Ind. Oas, 159; 590106; A IR 1932 Cal. 

8. < 4 


. 
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For the above reasons I would hold, 
rejecting the appellant’s contention that it 
is not open tohim to prove that between 
him and the plaintiff he is only a surety 
and that in consequence by the conduct 
of the plaintiff towards the lst defendant 
‘his liability is discharged. The decree of 
the lower Court is confirmed and the 
Second Appeal is dismissed with costs. 

A. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 168 of 1934 
December 17, 1934 
ADDISON AND Din MOHAMMAD, JJ, 
HURMAT ALI SHAH—Pratntirs— 
APPELLANT 

versus g 
TUFAIL MOHAMMAD AND OTAERS— 
. DEFENDANTS — RESPONDENTS 

Specific Relief Act (I of 1877), s. 42—Scope of— 
Suit for mere declaration—Consequantial relief 
arising during suit—Plaintiff, if san be compelled 
to ask for consequential relief. 

If at the time when the suit is instituted 
the plaintiff is not able to seek any fur- 
ther relief than a mere declaration cf title, he need not 
in his suit ask for any further relie? and his suit will 
be competent under the substantive portion of s. 42, 
Specific Relief Act, If, on the other hand, he istat this 
time able to seek further relief than a mere declara- 
tion of title and omits to do so, his suit will be 
barred undér the proviso, Consequently, the 
ability of the plaintiff to seek further relief dates 
to the time when the suit is brought and cannot 
be utilised against him if that ability comes into 
existence only after the institution of the suit and 
during the pendency of the trial. His right will 
be adjudicated upon as it existec at the time of 
the institution of the suit and if later he does not 
choose to pursue the remedy thathas become then 
available, he cannot be compelled under the law to 
do ‘so. Sat Bharat v. Sat Bharai (l), Fateh 
Mohammad v. Nizam-ud-Din (2), Sodhi Kartar Singh 
v. Sher Singh (3), and Fateh Shah v. Bahab Shah 
(4), relied on. 

S. O. A. from the decree of the District 
Judge, Jullundur, dated October 16, 
1933. 

Mr. Badri Das, for the Appellant. 

Mr. Inder Dev, for Mr. Achhru Ram, for 
the Respondents. 


Judgment.—Shah Mohammad made a 
will relating to his immovable property 
which was taken possession of by the 
legatees after his death. His collateral 


Hurmat Ali Shah brought a suit for a. 


declaration that the will would not -affect 
his reversionary rights after the death of 
Musammat Umri, widow-of Shah Mohammad. 
During the pendency of the suit Musammat 
Umri also died. Hurmat Ali Shah was 
given an opportunity of amending his plaint, 


HURMAT ALI BHAH v. TorAiL MOHAMMAD (LAH) 


15610 


but refused, His suit was consequently 
dismissed on the ground that he could not 
be given a mere declaratory relief after 
the death of Shah Mohammad's widow. 


‘On appeal the learned District Judge con- 


firmed the decision of the trial Court on 
this point and dismissed the appeal. 
Hurmat Ali Shah appealed to this Court. 
The appeal came before a Single Bench, 
but in view of the importance of the ques- 
tion involved, it has been sent to a Division 
Bench for disposal. The principal point 
for consideration in this case is whether a 
plaintiff who has brought a suit for a 
mere declaration, can be compelled to ask 
for the consequential relief that has arisen 
after the institution and during the pen- 
dency of the suit. The learned District 
Judge has relied on Sat Bharat v. Sat 
Bharai (l), decided by a Bench of the 
Chief Court, and held that the right to 
claim a declaratory decree lapsed as soon 
as the widow died and as it was open to 
the plaintiffs at that time to seek further 
relief, the suit could not continue as framed. 
We, however, consider that Sat Bharai v, 
Sat Bharai (1), does not lay down the cor- 
rect law onthe point and appears to be 
opposed to the general principal of law 
governing such cases. We have first to 
consider s. 42, Specific Relief Act. This 
section enacts: 
“Any person entitled to any legal character, or 


to any right as to any property, may institute 
a suit against any person denying or interested to 


deny, his title to such character or right, and the 


Court may in its discretion make therein a dec- 
laration that he is no entitled, and the plaintiff 
need not in such suit. ask for any further relief, 
Provided that no Court shall make any such dec- 
laration where the plaintiff, being able to seek fur- 
ther relief than a mere declaration of title, omits to 
do so.” 

Reading the proviso with the substantive 
part of the section, it becomes clear that 
the prohibition contained in the pro- 
viso relates to the period of time 


“when the suit is instituted and not to a 


subsequent period. Under the substantive 


‘part of the section any person entitled to 


any right asto any property may institute 
a suit against any person denying or in- 
terested to deny his right and the Court 
may in its discretion make therein a dec- 
laration that he is so entitled. It is clearly 
provided for in this part of the section 
that the plaintiff need not in such suit ask 
for any further relief, The proviso enacts 
the prohibition against the grant of such 
declaration and lays down that where the 


(1) 18 Ind, Oàs. 329; 65 P R 1913; 24 2 W R 
1913; 48 P L R 1913, wi 
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plaintif being able to seek farther relief 
than a mere declaration of title omits to 
do so, no declaration shall be made in his 
favour. Reading therefore the words occur- 
Ying in the substantive ‘part of the section 
“and the plaintiff need not in such suit ask 
for any further relief’ with the words 
occurring in the proviso “being able to seek 
further relief than a mere declaration of 
title, omits to do so”, no doubt remains in 
our mind that the words occurring in the 
proviso are merely explanatory of the 
concession granted to the plaintiff in the 
substantive portion of the section. If, 
therefore, at the time when the suit is 
instituted the plaintiff is not able to seek 
any further relief than a mere declaration 
of title, he need not in his suit ask for 
any further relief and his suit will be 
competent under the substantive portion 
of s. 42, Ifon the other hand, he is at this 
time able to seek further relief than a 
mere declaration of title and omits to do 
so, his suit will be barred under the 
proviso. Evidently therefore the ability of 
the plaintiff to seek further relief dates to 
the time when the suit is brought and 
cannot be utilised against him if that 
ability -comes into existence only after the 
institution of the suit and during the 
pendency of the trial, His right will be 
adjudicated upon as it existed at the 
time of the institution of the suit and if 
later he does not choose to pursue the 
remedy that has become then available, he 
cannot be compelled under the law to do 
so. This appears to us to be the obvious 
interpretation of s. 42 read with the 
proviso, 

We are fortified in our conclusion by 
authority. In Fateh Mohammad v. Nizam- 
ud-Din (2), a question similar to this 
arose before a Bench of the Chief Court, 
where the donor had died one day after 
the appeal was filed and it was contended 
that the respondents were entitled only to 
a decree for possession and not to a decree 
for the declaration granted to them. The 
learned Judges brushed aside the prelimin- 
ary point raised by the appellants by 
Merely remarking that at the date of the 
decree of the Court of first instance the 
respondents were not entitled to possession. 
It Sodhi Kartar Singh v. Sher Singh (3), 
Ohatterji, J., as a member of the Bench 
in a case analogous to the one before us 
observed as follows: 

“What we have to consider is the state of facts 

(2) 18 P R 1900. 

(3) 50 P R 1895 ” z 
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existing at the time the suit was brought. As 
plaintifis were not then entitled to anything but a 
mere declaration, nothing, that happened bub- 
sequently can affect their right to‘have their claim 
as then laid adjudicated on the merits.” 

In Fateh Shah v, Bahab Shah (4), a 
Bench of this Oourt placed the same 
construction on s. 42, Specific Relief Act 
as we have done and held that the plain- 
tiffs right to maintain the suit for a 
declaratory decree was not affected by the 
fact that during the pendency of the suit 
the right to possession also had accrued 
to him. Weare, therefore, of opinion that 
the suit as framed was maintainable, 

The learned District Judge has in this 
case come to the conclusion that out of 
the land in suit fields Nos. 2715, 2314 and 
2777, could be traced back to the 1850 
settlement and were therefore ancestral. 
He has, however, remarked that fields 
Nos. 2248, 2247 and 2826, appear to be 
non-ancestral. The revenue excerpts placed 
on the record are not very clear and it is 
posssible to throw some further light on the 
previous history of these fields. It has 
been conceded before us by the respon- 
dents that if these three fields are also 
shown to be ancestral, the rest of the land 
being shamilat will follow the same course, 
It is, therefore, necessary to determine the 
previous history of these fields, and to 
find out whether they were ever occupied 
by the common ancestor. On the existing 
material on the record it will not be pos- 
sible for us todo so and we, therefore, con- 
sider that an order of remand will be nec- 
cessary in this case. We, therefore, accept 
the appeal, holding that the suit was 
maintainable and while maintaining the 
finding of the learned District Judge as 
regards fields Nos, 2715, 2314 and 2777, we 
remand the case to the Court below with 
a direction to allow the parties to place 
on the record whatever evidence they may 
adduce in support of their respective con- 
tentions as regards the character of the 
remaining land in dispute. Costs will abide 
the event, 

N. Appeal accepted. 
RË 98 Ind, Cas, 929; A I R 1927 Lah. 128; 28 P L 
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MADRAS HIGH COURT 
Civil Appeal No. 405 of 1931 
. October 2, 193+ 
RamEsam AND STONE, JJ. 

K. E. S.S. SANKARALINGAM 
CHETTIAR— PLAINTIFF— APPELLANT 
versus 
-K. E. S. S. KUPPUSWAMEI CHETTIAR 
AND OTHERS— DEFSNDANTS—RESPON DENTS 

Minor—Stranger joining de jure guardians in 

managing estate— Liability to render account jointly 
with latter, 

Where on the death of a person, defendant Nos, 

-3 and 4, were appointed guardians of his minor son 
by the Court but the 5th defendant, a rich relative, 
_was really managing the estate not asan agent or 
servant of defendants Nos, 3and 4 but taking upon 
himself the duties of a guardian de facto : 

Held, that the 5th defendant became an accounting 
‘party and was jointly liable with defendants Nos 
-$ and 4 to render account, though defendauts Nos 3 
_and 4 alone were the de jure guardians appointed by 

the Court. Suyamprakasam v. Murugesa Pillai (\), 
and Tataram v. Ram Charan (5), referred to. 


, C. A, against the decree of the Court of 
the Subordinate Judge of Ramnad at 
“Madura, ip O. S No. 50 vf 1927. 

Messrs. T. M. Krishnaswamt c-lyyar and 
N. Sivarama Krishna Ayyar, for the sypel- 
lant. 

Messrs. B. Sitarama, Rao and T. R. 
‘Sundaram Ayyar, for the Respondents. 

. Judgment —This is an appeal by tha 
‘plaintiff. The plaintiff by his claim prays 
.that defendants Nos. 2, 3,4 and 5 do 
_render true and faithful accounts of the 
‘management of the estate of the plaintiff 
“and the lst defendant from July 14, 1915, 
-when the plaintift’s father died till August 
1925 when the plaintiff resumed charge of 
the estate. Then he asks for a decree for 
the amount from June and he asks for 
ancillary reliefs, : 

The learned Subordinate Judge has 
“given a decree directing that defendants 
Nos. 2 to 4 do render accounts in respect of 
the respective periods of their manage- 
ment, namely, 2nd defendant (as interim 
guardian) from July 14, 1915 up to Decem- 
“ber 1, 1917,-and defendants Nos. 3 and 4 
(as guardians appointed by Oourt) from 
December 1, 1917, to April 9, 1925. He 
‘has thus absolved ‘the 5th defendant from 
liablity to account, ’ 

A further question arises in the appeal 
as tothe liability of the 8th defendant. 
The wth defendant is the son of the 5th 
defendant. The 5th defendant it is said 
may be liable under two heads. One as 
a person intermeddling in the manage- 
ment of this estate and secondly as a per- 
son liable under the security bond given 
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by him to Court at the time when the 3rd 
and 4th defendants were appointed guar- 
dains of the minor plaintiff. As regards 
the liability of the Sth defendant we do 
not deal with the matter now because we have 
arzived at the conclusion that the 5th defen- 
dant is an accounting party and we think it 
would be better to determinethe &th defen- 
dant’s liability, if any, after the taking of 
aczounts against the 5th defendant, inorder 
thai we may know with greater precision 
what the 5th defendant's liability is and 
whether in respect of the whole or part of 
that liability the 8th defendant as son is 
liable. 

The point debated is a very short one 
and it is this: Whether on the facts of 


‘this case the 5th defendant is oris not an 


accounting party. The facts which can 
herdly be disputed are that throughout, 
the 5th defendant was taking not merely 
an active part but the principal part in 
ths management of the estate. Ee was a 
relative and a rich relative. The 3rd and 


411 defendanis were guardians appointed 


by Court following upon the interim guar- 
dianmship of the mother, the 2nd defendant. 
Bat the third and-4th defendants are people 
of very small substance and there is a 
mass of documentary evidence to support 
ths view that, practically throughout the 
5ta defendant was the person really in 
charge. There is also a fair mass of evi- 
dence to show that the 5 defendant was 
nct solely in charge but was joining now 
with the 3rd defendant now with the 4th 
defendant, now with both the de- 
feadants and sometimes with the 2nd de- 
fendant in some pieces of management 


-and it is said that where you have’ an 
in.ermeddler not solely managing but 


managing in consort with guardians ap- 


pciated by the Court, there is no liability 


upen him requiring him to account general- 
ly. It is argued that it is necessary 
before you can make him an accounting 
perty to point out some actual wrong that 
he has done orsome contractual obligation 


that he has undertaken and then make 
him account in respect of that wrong or 


that contractual obligation. In our opinion 
that is not a correct statement of the law. 
Where a person such as the 5th defendant 
is shown to have intermeddled in the 
management of the estate doing the acts 
he has done not as the agent of defendants 
Nas. 3 and 4, not as a person engaged as 


Ja servant by defendants Nos. 3 and 4 but 


asa person who has arrogated to himself 
tke duties of a guardian defacto he becomes 
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together with the guardians an accounting 
party. A number of authorities were cited 
of which Suyamprakasam v. Murugesa 
Pillai (1) referred to by the appellant 
appears to us to be the nearest to this 
case. 

‘The following cases were also relied 
upon by appellant: Morgan v Morgan (2) 
Petinny v. Warren (3) Doe v, Keen (4) and 
Tataram v. Ram Charan (5). None of the 
authorities cited on behalf of the 5th 
defendant of which Samakka v. Ramayya 
(6), Krishna Chettair v. Venkatachalapathy 
Chettiar (7) are the references, seem to us 
to touch the point now under discussion. 
It is not the case that we are making the 
5th defendant solely responsible to render 
a general account. We are charging him 
as a person who, together with other guar- 
dians, was managing this estate, he inter- 
meddling and they doing such acts of 
management as they have done in iheir 
capacity as guardians. As a matter of 
fact we are of the opiaion that the whole 
weight of the evidence is in favour of the 
view that the 5th defendant was sustan- 
tially in thesole management of the estate 
and the,acts of the 2nd, 3rd and 4th de- 
fendants were done according to his direc- 
tions and it is not a case where the 2nd, 3rd 
and 4th defendants were in substantial ma- 
nagement and that they employed him as 
their servant. or as sub-agent to do their 
work for them. Itis rather the other way 
‘round and in these circumstances we think 
that it is clear that during the period that 
‘the 2nd defendant was de jure interim 
guardian and the 5th defedant was sub- 
stantially in management he and she are 
-both accountable and during the period 
that the 3rd and 4th defendants were de jure 
guardians and the 5th defendant was 
Aubtaintially managing the estate, the 3rd, 
4th and 5th defendants are accountable. 
The fact that defendants Nos. 3 and 4 were 
appointed guardian can make no difference. 

The decree of the lower-Court will accord- 
ingly be varied by directing that the 5th 
defendant do also together with defendants 
Nos. 2 to 1 render accounts in respect of the 


(1) 81 Ind. Cas, 779; 47 M 774; 47 M L J 205; 20 L 
W 272; Al R 1925 Mad. 17 (F B). 

(2) (1740) 1 Atk, 489. 

3) (1858) 47 E R 955. 

i (1800) 101 E R 1034, 

(5) 8'Ind, Oas. 785; 33 A 222;7ALI1 

(6) 13 Ind, Oas. 251; 36 M 39; 911) 2 M W N 519; 
22 M L J 193. 

(71) 49 Ind. Cas. 597; 42 M 302; AI R 1919 Mad. 
432; 36 M L J1l4;9L W278; 25 M LT 229; (1919) M 
W N 468. i 
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periods from July 14, 1915, to April 9, 1925. 
Three months’ time is given to take the 
accounts. The matter of the &th defendant’s 
liability, if any, however will stand over 
for determination after the accounts have 
been taken. 

As the accounts-of the 2nd, 3rd and 4th 
defendants have already been taken, it will 
be unnecessary to again go into those 
accounts, and it will be only necessary to 
take the accounts of the 5th defendant 
unless it should appear that, in justice to 
the 5th defendant, any particular item 
should be re-examined as regards the 
liability .of defendants Nos. 2, 3 and 4. 
After this is done the objections of both 
sides against the accounis will be heard 
when the matter is reported to the High 
Court. Costs will be decided later. j 

A. `- Order accordingly. 


LAHGRE HIGH COURT 
Civil Miscellaneous Petition No. 608 cf 
1934 
January 2, 19°5 
Appiscn AND DIN MoitaMmab, Jd. 
Messrs BELI RAM AND BRCTHERS— 
PETITIONERS 


versus 
COMMISSIONER or INCOME-TAX, 
LAHORE— RESPONDENT 
Income Tax Act (XI of 3922), ss 26,26-A, 25-A—. 


„Joint Hindu family business- Partition— New firm 


—Assessee, if entitled to adjudication of question 
whether new firm had been constituted. i 

Where,prior to the year under assessment, a 
business was owned -by a Hindu joint family -but 
when the return for the.year under assessment was 
furnished it was-claimed that a partition had taken 
place among the members, some of whom consti- 
„tuted themselves into a new firm, the assessee is 
entitled to an adjudication of the question whe- 
.ther a new firm-had keen constituted so as to 
„attract -the operation of s. 26, Income Tax Act and 
-he cannot be deprived of this legal right merely 
on the ground that an adjudication on this ques- 
tion would ténd to affect the decision of the 
Jncome-tax Officer under s. 26-A against which no 
appeal was competent. Although s. 25-A deals 
with an assessment after partition of an vun- 
divided family, yet it does not exclude the possi- 
bility of the members so separated to constitute 
themselves into a firm so as to bring their case 
‘within the ambit of s. 26. 

CG. Mis. P. from an order of the Commis- 
sioner of Income-tax, Lahore. 

Mr. Kirpa Ram Bajaj, forthe Petitioners. 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Respondent. 

Judgment.—This is an application 
under s. 66 (3), Income Tax Act XI of 
3922. It has arisen out of the refusal of 


the Commissionerto draw up a statement 


k34 
of the cage and refer it with'his own opinion 
thereon to this Court. 
* The assessee carries on ‘busincss at 
Lahore under the style of Beli Ram and 
Brothers. Prior tothe year under assess- 
ment that business was owned by a Hindu 
undivided family consisting of Bishen 
Das and his three adult sons, namely, Beli 
Ram, Kirpa Ram and Balak Ram. When 
the present return was furnished to the 
Income-tax Officer it was claimed that a 
partition had taken place among the 
members of thisfamily, that Bishen Das 
had separated entirely from the business 
receiving ihe whole immovable property 
owned by the family as his share, that 
the remaining three members had con- 
stituted themselves into a new firm and 
that the assessment, therefore, should hence- 
forth be made on that basis, In support 
of these allegations reliance was placed on 
an award dated March 31, 1932, and a deed 
of parnership dated June 14, 1932. At 
the same time an application was made 
to the Income-tax Officer for registration 
of the firm for the purposes of the Income 
Tax Act under s. 26-A. The Income-tax 
Officer by his ‘order dated February 15, 
1933, refused to register the firm and 
came to the conclusion that despite the 
fact that a separation of the members of 
the family had taken place, the family 
remained joint throughout the year and the 
case fell under s. 25-A and not under s. 26, 
The assessee appealed to the Assistant 
Commissioner under s. 3], Income Tax Act 
and contended, inter alia, that inasmuch 
“as the Income-tax Officer had found that 
disruption had taken place on March 3], 
1932, and aleo because a new firm had been 
constituted as evidenced by the partnership 
deed of June 14, 1932, the Income-tax 
` Officer should have dealt with the case 
under s. 26 and not under s,25-A. The 
Assistant Commissioner refused to adjudi- 
cate on this question on the ground that 
the decision depended on the determina- 
tion of the question whether a new firm 
had been consitituted or not and this in- 
volved an interference with ihe findings 
of the Income Tax Officer under s. 26-A 
against which no appeal lay. The assessee 
then moved the Commissioner against 
this decision under ss. 33 and 66 (2} and 
“urged, among other things thatthe Assist- 
ant Commissioner had erred in law in 
holding that he was debarred from de- 
ciding the question as to the applicability 
of s., 25-A ors. 26, The Commissioner, 
however, affirmed the order of the Assistant 
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Commissioner. Heheld that the Assistant 


Commissioner was : 
“perfectly correct in refusing to adjudicate on a 
question about which the law provided no ap- 


al 
nnd declined torefer the question to this 
Court on the ground that no question of 
law arcse out of the order of the Assistant 
Commissioner under s. 31, It is against 
this order that the present application has 
been made. ; 

Wehave heard Mr. Kirpa Ram Bajaj 
ou behalf of the assesses and Mr. Jagan 
Nath Agarwal on behalf of the Commis- 
sioner and have come to the conclusion 
that the Commissioner’s decision is incorrect 
and that the present application should 
succeed. In our opinion the assessee was 
entitled to an adjudication of the question 
whether a new firm had been constituted 
so as to attract the operation of s. 26 and 
he could not be deprived of this legal 
right merely on the ground that an 
adjudication on this question would tend 
to affect the decision of the Income-tax 
Officer under s. 26-A against which no 
Section 25-A no 
doubt deals with an assesement after parti- 
an undivided family, but it 
does not exclude the possibility of the 
members so separated to constitute them- 
selves into a firm so as to bring their 
case within the ambit of s. 26. Out of 
the order passed under s, 31, Income Tax 
Act, by the Assistant Commissioner, a 


‘question of law did arise therefore as to 


whether his refusal to determine which 


‘of the two ss. 25-A or 26, applied to the 


facts of the case was justified and the 
Commissioner should have referred this 
question to this Court. 

We accordingly accept the petition and 
require the Commissioner to state the case 
and refer it to this Court, We, however, 
wish to make it clear that this is the only 
question that arises out of the order under 
s. 31. In the peculiar circumstances of the 
case we make no order as to costs. 

N, Petition accepted. ' 





MADRAS HIGH COURT 
Appeal Against Appellate Order No. 37 
of 1934 
February 8, 1935 
PANDRANG Row, J. 
KAMAKSHI CHETTIAR— APPELLANT 
versus 
THANGAMUTAU NADAR— 
RESFONDENT . 
Civil Procedure Code (Act V. of 1908), O. XXI, r. 2, 


1935 


—Evidence Act (I of 1872), s. 92—Decree—Oral 
evidence as to adjustment of decree by, paying lesser 
amount in full satisfaction—Admissibility. 

There is nothing in the provisions of s. 92 of 
the Evidence Act which prevents a judgment-debtor 
from proving that the decree has been adjusted 
by payment of a sum smaller than the sum decreed, 
and to provesuch adjustment by oral evidence. What 
the judgment-debtor pleads in such a case is not 
that a new agreement or new arrangement has 
been entered into between the parties which takes 
the place of the decree but that the decree itself 
ie come to an end and has been fully satisfi- 
ad, 

Appeal against the decree of the Sub- 
ordinate Judge’s Court of Dindigul, dated 
December 6, 1933, and passed in A.S, 
No. 37 of 1933 (E. A. No. 437 of 1933 in 
“E. P. No. 258 of 1933 in O.S. No. 298 of 
1932 on the file of the Court of the District 
Munsif of Periakulam). 


Mr. T. P. Gopalakrishna Iyer, for the 
Appellant. 


Messrs. S. Nagaraja Iyer and J. R. Alwar 
Naidu, for the Respondent, . 


Judgment.—This is an appeal from 
the decree of the Subordinate Judge of 
Dindigul, dated February 6, 1933, in 
A. S. No. 37 of 1933 which was an appeal 
from the order made in execution of the 
decree in O. S. No. 293 of 1932 by the 
District Munsif of Periakulam. The first 
judgment-debtor therein pleaded under 
O. XXI, r. 2, Civil Procedure Code, that 
the decree had been adjusted by the decree- 
holder accepting a sum of Rs. 500 from 
him in full settlement of the decree and 
he prayed the Court to record this ad- 
justment under O. XXI, r.2. This petition 
was dismissed by the District Munsif on 
the preliminary ground that the judgment- 
debtor could not be permitted to prove 
the alleged adjustment in view of the 
provisions of s. 92 of the Indian Evidence 
Act. On appeal the Subordinate Judge 
found that the District Munsif's view 
was wrong and that the judgmont-debtor 
was entitled to prove tha adjustment by 
oral evidence and remanded the petition 
to the District Munsif for disposal on the 
merits. Ta this appeal the only point 
raised is that it is not opan to the judg- 
ment-debtor in this case to establish the 
adjustment in question by adducing oral 
evidence and reliance is placed in support 
of this position on the provisions of s, 92 
of the Indian Evidence Act. This section 
of the Evidence Act prohibits the admission 
of evidence of any oral agreement or 
statement in any matter required by law 
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to be reduced to the form of a document 
for the purpose of contradicting, varying, 
adding to or subtracting from the terms 
as embodied in the written document. 
This section does not exclude oral evidence 
alone but any kind of evidence of an 
oral agreement or statement of a particular 
kind for the purpose of changing the 
terms of the document. It was conceded 
in the argument before me by the 
appellant’s Advocate that if the receipt 
which had been filed by the judgment- 
debtor in support of his application which 
evidences the payment of Rs. 500 had 
stated in itself that it wasin full satisfac- 
tion of the decree, there could be no 
objection to the adjustment being recorded. 
In other words, that would be regarded 
as not being within the bar of s. 92 of 
the Evidence Act. But he asks that in 
the present case as the receipt does not 
state that it isin full satisfaction of the 
claim, the adjustment pleaded implies a 
previous oral agreement whereby a smaller 
amount was agreed to be accepted in 
complete satisfaction. But even in the 
case of a written receipt recording full 
satisfaction, there would ordinarily be in 
point of fact a previous oral agreement, 
because ordinarily no written document 
is written unless there is an oral arrange- 
ment or agreement before hand, and the 
oral agreement is afterwards reduced to 
the form of a document. It is not possible 
in my opinion to split up the adjustment 
in this manner so as to make it rest 
entirely on the previous oral arrangement 
or agreement. What the judgment- 
debtor wants to plead in this case is 
not that a new agreement or new 
arrangment has been entered into between 
the parties which takes the place of the 
decree, but that the decree itself has come 
to an end ani has been fully satisfied. 
He does nob seek to prove any oral 
agreement or any oral statement which 
has tha effect of changing the terms of 
the decree, In fact it is not his case 
that tha terms of the decree have been 
in any way changed. His case is that in 
spite of the decree being as it is, the 
decres-holder actually accapted a smaller 
sum than was due to him under the 
decree in full satisfaction of ths decree. 
I an of opinion that ia thess circum- 
stances there is nothing in the provisions of 
s. 92 of the Evidence Act whica prevents 
him from proving that there has been 
an adjustment of the decree a3 alleged 
by him and to prove such adjustment by 
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oral evidence. The appeal, therefore, fails 
and is dismissed with costs. E 
A. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 165 of 1934. 
January 14, 1935 
TEK HAND AND Skemp, JJ. 
AIJAZ HUSSAIN AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
MAQBUL HUSSAIN AND OTHERS — 
DEFENDANTS—RESPONDENTS 
Registration Act (XVI of 1908), s. 49—Compromise 
—Mention of rights in immovable property—Mere re- 
statement of pre-existing state of things—Registration, 
Af necessary — Admissibility — Limitation Act (IX of 
1908), Sch. I, Art. €62—Promise to pay—Breach— 
Payment by another — Cause of action for latter— 
When arises—Interest — Just claim for plaintiffs 
—Prolongation of litigation— Claim jor interest, if 
proper. 
Where in a compromise mention is made of one 
‘party's rights in certain immovable properties but no 
new rights in those properties are created or declared 
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by the compromise which merely re-stated the pre” 
existing state of things. with regard to which there 
was no dispute between the parties at the time, 
the document is admissible even though unregister- 
ed. ip. 839, col. 1.) 

Where one party toacompromise agreesto pay off 
a certain creditor but another party pays off on the 
failure of the formerto filful the term, then the 
cause of action to the latter arises when he actually 
pays theamount. Limitation runs from the date of 
the payment and not from the date of the breach of 
the agreement, f 

Where the plaintifis had a just claim, which the 
defendants had resisted on wholly unsubstantial 
grounds and it was they who were largely responsible 
for the length of the trial, it is just and equitable 
that they should pay the plaintifs interest on the 
amount found duefrom the date of the suit till 
realisation, 

F. O. A. from an decree of the Sub-Judge, 
lst Olass, Delhi, dated October 23, 1933. 

Messrs. Kishen Dayal and Bhagwat Dayal 
for the Appellants. | 

Messrs. Manohar. Lal, V. N. Sethi, for 


the Respondents. 


Tek Chand, J.—The following pedigree- 
table. will be helpful in understanding.the 
facts of this case :— 


TAFAZZUL PURER (died 1875) 





| 
Haji Altaf 





| 
‘Ashfaq Hussain 





Ahmad Hussain Iqbal Hugsain 
Hussain (died 1924) (died 1920) (died 1912) 
(died 1905) = Musammat = Musammat 
| Zamani Khanam Nawab Khanam 
| (Defendant No. 7) ors 
| i | | ; | 
Mehraj Munawar Maqbul Maqsud Fatima Amina 
Hussain Hussain Hussain Hussain Sultan Khatum 
| (Plaintiffs) 
| | | 
Ijaz Inayat Afzal Ishtiaq Zakia Amir 
Hussain Hussain Hussain Hussain Sultan Sultan 
(Defendants Nos. 1—6) 
l T, | | 
Mohammad Abdul Hamid Mohammad Mohammad Musammat Musammat 
Said Hassan Hussain Nayim Hasham Hajra Zakra 
(Defendant (Defendant (Defendant (Defendant (Defendant Khanam Khanam 
No. 8) No, 9) Nc, 10) No. 11) No, 12) (Defendant (Defendant 
No. 13) No. 14) 


, The common ancestor of the parties, 
Tafazzal Hussain, died in 1875. In his 
lifetime he had a shop at Delhi dealing in 
groceries, which worked under the name 
and style of Tafazzal Hussain Altaf Hus- 
sain. On his death his four sons, Ahmad 
Hussain, Ashfaq Hussain, Iqbal Hussain 
and Altaf Hussain, became the proprietors 
of the shop and jointly worked it under the 
old name. About 15 years later, in 1890 they 
started another shop and named it Altaf 


Hussain Iqbal Hussain. Both the shops 
prospered in business and the brothers 
acquired immovable property of consi- 
derable value. One of these properties was 
a three-fourths share in a katra on Egerton 
Road (Naz Sarak). Delhi. In 1905 Altaf 
Hussain died leaving two sons, Mehraj 
Hussain and Munawar Hussain. After his 
death the shops were carried on jointly by 
the male members of the family as before, 


-In 1909 Ahmad Hussain Ashfaq Hussain 
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and Iqbal Hussain, mortgaged with one 
Narain Das the three-fourths share of the 
family in the katra on Egerton Road for 
Re. 10,000. Shortly afterwards Ashfaq lus- 
sain and Iqbal Hussain raised Rs. 6,000 
more from Narain Das on a second mort- 
gage on the same property. Thus the three- 
fourths share of the katra owned by the des- 
cendants of Tafazzal Hussain became en- 
cumbered to the extentof Rs. 16,000 which 
carried interest at a certain specified 
rate. 

On August 11, 1911, the four branches of 
the family separated, and divided the joint 
properties by mutual agreement. The 
terms of the partition were entered ina 
deed, which was duly registered before the 
Sub-Registrar, Delhi, Ex. P. In this 
partition the shop Tafazzal Hussain Altaf 
Hussain was allotted to Ahmad Hussain 
and the two sons of Altaf Hussain, -the 
good-will of the firm Altaf Hussain Iqbal 
Hussain together with all the outstandings 
and debts due to it was allotted to Iqbal 
Hussain ; while the goods in the latter firm 
were given to Ashfaq Hussain. Theshare 
of the family in the katra was given to 
Iqbal Hussain and Ahmad Hussain half and 
half, i.e. each of them became the owner 
of six-sixteenth share in it. As regards 
repayment of the amount due to Narain 
Das on foot of the mortgages described 
above, it was agreed that Ahmad Hussain 
and the sons of Altaf Hussain would pay 
to the mortgagee Rs. 6,000; Ashfaq Hussain 
would pay Rs. 5,000; and Iqbal Hussain 
the remaining Rs. 5,000. 

In 1912 Iqbal Hussain died leaving two 
minor sons Magbal Hussain and Magsud 
Hussain (plaintiffs Nos. 1 and 2.) two 
daughters, Musammat Fatima Sultan and 
Musammat Amina Khatun. (plaintiffs Nos. 
3 and 4), and a widow. Musammat Nawab 


Khanam (plaintiff No. 5). As 
the heirs of Iqbal Hussain were 
either minors or pardanashin ladies, 


they could not manage the property which | i L 
‘nor their heirs paid to Narain Das the 


had devolved on them on his death, nor 
satisfactorily carry on the business of the 
shop Altaf Hussain Iqbal Hssain. Accord- 
ingly Ashfaq Hussain and Ahmad Hussain 
undertook to run the business of 
the shop on behalf of the heirs 
of Iqbal Hussain, and realize the rents and 
profits of the immovable property for 
them. 

For a time things went on smoothly. But 
later on the heirs of Iqbal Hussain suspected 
that Ahmad Hussain and Ashfaq were 
appropriating the income of their estate for 


AIJAZ HUSSAIN Vv. MAQBUL HUSSAIN (LAH) 


837 


their personal use. Therefore in 1917, 
Maqbul Hussain and Maqsud Hussain 
sons of Iqbal Hussain), their sister, Musam- 
mat Amina Khatun, and mother. Musam- 
mat Nawab Khanam, instituted a suit in 
the Court of the Senior Subordinate Judge, 
Delhi, against Ahmad Hussain and Ashfaq 
Hussain for rendition of accounts. After 
the suit had proceeded for some time, a 
mutual settlement of all disputes between 
the parties was arrived at. The terms of 
the settlement were set down in a petition 
which was presented before the Subordinate 
Judge on January 31, 1918 (Ex. P-1, printed 
at pp. 105-106 of the, paper book), One of 
the terms of the compromise was that the 
entire stock-in-trade and outstandings of 
the firm Altaf Hussain [qbal Hussain would 
become the property of the then defendants 
Ahmad Hussain and Ashfaq Hussain who 
would also retain the mesne profits of im- 
movable property of the plaintiffs which 
they had received since Iqbal Hussain's 
death, and in consideration of this they 
would pay tothe heirs of Iqbal Hussain a 
sum of Rs. 12,000 in cash in certain specifi- 
ed instalments, and also pay to Narain Das 
the mortgage money including interest 
which formed a charge on Iqbal Hussain's 
three eighthsshare in the katra, which on 
redemption would be taken possession of 
by the heirs of Iqbal Hussain free from all 
encumbrances. The learned Subordinate 
Judge Mr. ‘Tapp, recorded the material 
terms of this compromise, including those 
set out above, in an order dated January 
31, 1918, but as the suit was one for rendi- 
tion of accounts only, he ‚passed a decree in 
favour of the then plaintiffs against Ashfaq 
Hussain and Ahmad Hussain for payment 
of Rs. 12,000 by instalments, as given inthe 
compromise. 

Ashfaq Hussain died in 1920, leaving 
defendants Nos. to 7 as his heirs. Ahmad 
Hussain died in 1924 and his heirs are 
defendants Nos. 8 to 14. It appears that 
neither Ashfaq Hussain nor Ahmad Huss.in, 


on Iqbal Hussain’'s 
share in the katra, which they had 
undertaken to do in the compromise. 
Narain Das therefore instituted a suit for 
the recovery of the amount due to him and 
obtained a decree. In execution of this 
decree the plaintiffs’ six-sixteenths share in 
the katra was ordered to be sold. The 
plaintiffs apprehending thatin the Courf 
auction the property would not fetch its 
proper price, obtained permission from the 
Oourt to raise the decretal amount by 


mortgage charge 
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private sale. They accordingly sold the 
property to a third party and out of the 
sale price paid Rs. 15,63f-6-0 to Narain Das 
on June 30, 1928. 

On October 5, 1928, thè present suit was 
instituted by the plaintiffs (the heirs of 
Iqbal Hussain) against defendants Nos. 1 
to 14 (the heirs of Ahmad Hussain and 
Ashfaq Hussain) for recovery of Rs. 20,947- 
12-0, made up as follows: Re. 15,635-6 0 
paid by the plaintiffs to Narain Das in 
redemption of the mortgage which, in the 
compromise the defendants’ ancestors had 
undertaken to pay him for the plaintiffs, 
and Rs, 5,312-6-0 as damages for the defen- 
dants’ failure to carry out the terms of the 
compromise. The suit was resisted by the 
defendants on numerous grounds, several 
of which have not been pressed before 
us. 

‘The learned Subordinate Judge disallow- 
ed the claim for damages but granted the 
plaintiffs a decree for Rs. 15,635-6-0 with 
proportionate costs against the defendants, 
recoverable from the estates of Anmad Hus- 
sain Ashfaq Husain which had come in 
their hands. This decree was passed on 
July 26, 1933. On an application under 
8,152, Civil Procedure Code, made hy the 
plaintiffs, the learned Judge, on October 
23, 1933, amended his former judgment and 
decree by awarding the plainiiffs interest 
on Rs. 15,635-6-0 at 6 per cent. per annum 
from the date of the suit till realization. 

From the amended decree, the defendants 
have preferred a first appeal and on their 


behalf four points have been argued 
before us by Mr. - Kishan Dayal: 
(1) that the compromise was 


not admissible in evidence for want of 
registration. (2) that the suit was barred 
by limitation, (8) that the plaintiffs were 
not entitled to enforce the terms of the 
compromise as they th€mMmselves had not 
carried out their part of the agreement, 


and (4) that the learned Subordinate 
Judge had no jurisdiction to amend his 
judgment and decree under s. 152, so as 


to award interest on the amount decreed 
from the date of suit till realization. 

In support of the first contention it has 
been urged that the term of the com- 
promise as to the payment by defendants 
of the plaintiff's share of the mortgage 
charge to Narain Das could not be proved 


in the present suit as the compromise had. 


not been registered. Counsel points out 
that the former suit was one for rendition 
of accounts only and the decree passed 
by Mr. Tapp on January 31, 1918, merely 
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ordered that: 


“in accordance with the compromise the defendant 
do pay to the plaintifis the sum of Rs. 12,000 in 
the following instalments, etc.” 


He contends that the term in question 
affected immovable property exceeding 
Rs. ‘100 in value and as it mas extraneous 
to the suit and had not been incorporated 
in the decree, the document containing the 
agreement of the parties relating to this 
matter required to be compulsorily re- 
gistered. A careful perusal of the terms’ 
of the compromise shows however that this 
contention is based upon an erroneous 
reading of the compromise. It is clear 
that this provision did not create, declare, 
assign, limit or extinguish any title to, or 
interest in the katra which had been mort- 
gaged with Narain Das. As already stated 
the family owned a three-fourths share in 
his property, which was under mortgage 
with Narain Das, and it is common ground 
that under the partition deed of 1911 it 
had been divided equally between Iqbal 
Hussain and Ahmad Hussain, From 1911, 
therefore, Iqbal Hussain, and after his 
death the plaintiffs as his heirs, owned 
a six-sixteenths share in the katra and 
they were bound to contribute their share 
of the mortagage money for payment to 
Narain Das. But in the compromise it 
was agreed that in consideration of the 
defendants being allowed to take over all 
the outstandings and debts of the plaintiffs’ 
shop Altaf Hussain Iqbal Hussain and 
their being absolved from liability to 
render accounts for the period of their 
management, they would pay to the 
plaintiffs the sum of Rs. 12,000 in cash and 
also pay the plaintiffs’ share of the mort- 
gage debt due to Narain Das. It is clear 
that this part of the compromise did not 
effect. any transfer of rights in immovable 
property as between the mortgagors and 
the mortgagee, or between the mortgagors 
inter se. Their respective rights of own- 
In a dispute 
between the parties relating to the account 
of mesne profits of immovable property 
and income of the shop an arrangement 
was arrived at, according to which the 
defendants had to pay a certain sum of 
money to the plaintiffs, but instead of 
paying it in one lump sum they undertook 
to pay a portion of it to a creditor, with 
whom their joint property was under 
mortgage. On this construction of the 
terms of the compromise, thetc is no doubt 
that it did not affect rights in immovable 
property of the value of Rs. 100 or up 
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wards. To use the words of Lord Buckmaster 
In &asomewhat similar case Vyrravan Chetti 
v. Subbramanian Chetty (1) “the whole 
effect of the agreement was to provide 
merely” for the payment of money and 
“there was nothing that required to be 
registered”. 

Mr. Kishan Dayal next drew our at- 
tention to para. (1) of the compromise in 
.which mention was made of the plaintiffs’ 
rights in certain immovable properties but 
admittedly no new rights in those proper- 
ties were created or declared by the com- 
Promise; il merely re-stated the pre-existing 
state of things, with regard to which there 
was no dispute between the parties at the 
time. I hold, therefore, that Ex. P-5 
even though unregistered, is admissible 
in evidence, and overrule, the first conten- 
tion. 

The next point argued is that the suit 
was barred by time. It was contended 
that Art. 115 applied and that the termi- 
nus a quo was the date of the agree- 
ment (January 31, 1918) and not the date 
of payment of the sum of Rs. 15,635-6-0 by 
the plaintiffs to Narain Das (June 30, 1928). 
Under Art. 115, however, limitation for a 
suit for compensation for breach of contract 
not in writing registered and not specially 
provided for in the Act, is 3 years from 
the date “when the contract is broken.” 
The question for determination, therefore, 
is the date of breach. Mr. Kishan Dayal 
urges that as no time was fixed for the pay- 
ment to Narain Das, the date of breach must 
be taken to be the date of the agree- 
ment. But there can be no doubt that the 
cause of action to the plaintiffs arose 
when they actually paid to Narain Das the 
amount which the defendants had under- 
taken to pay ontheir behalf. It seems to 
me that the point is really governed by 
Art, 61 or as held in Abdul Aziz Khan 
v. Mahomed. Bakhsh (2), by Art. 115 
read with Ari. 83, and the starting point 
of limitation is the date on which the 
plaintifis were damnified. This clearly 
is the date of payment of the amount by 
them to the mortgagee. Mr. Kishan Dayal 
has referred us to an obiter diclum in 
Raghubar Rai v. Jaijraj (3), which lends 
support to his contention. But this dictum 
has been dissented from by the Allahabad 

(1) 56 Ind Cas. 642; A I R 1920 P O 33; 47 I A188; 


43 M 660; (1920) M W N 368; 18 ALJ 726; 39M L 
J 37;12 L W 143; 24 O W N 1053; 22 Bom. L R 1357 


(PO). 

(2) 64 Ind, Cas, 431; AIR 1921 Lah.260; 2 Lah 316; 
3 Lah L J 542. 

(3) 14 Ind, Cas. 244; 34 A 429; 9 A L J 534. 
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High Oourt itself in Sarju Misra v. Ghulam 
Husain 63 Ind, Cas. 7 (4). Kedar Nath v. Har 
Govind (5),and Ram Ratan v. Abdul Wahid . 
(5), and there is no doubt that if it was intend- 
ed to lay down a proposition of genral applica- 
tion it is erroneous. In this connection refer- 
ence may also be made to an earlier decision 
of the same Court in Hakim Ali Khan v, Dalip 
Singh 19 Ind. Cas. 676 (7). In which it was 
held that in such cases limitation runs from 
the date on which the plaintiff paid the 
amount which the defendant had under-. 
taken to pay on his behalf. I agree with 
the learned Subordinate Judge that the 
suit is not barred by time. 

The third point argued was that the 
plaintiffs having themselves failed to carry 
out certain terms of the compromise were 
not entitled to seek the assistance of the 
Court to enforce the term in question. It 
was alleged: (a) that the plaintiffs had omit- 
ted to deliver certain bonds to the defend- 
ants, and (b) that they had not paid their 
share of the cost of construction of a joint house 
Mehroli to the defendants. Neither of 
these contentions has any force. Admit-' 
tedly the compromise did not contain an 
undertaking by the plaintiffs to deliver any 
bonds to the defendants. Nor has it been 
shown that any bonds of the firm “Altaf 
Hossain lqbal Hussain, whose outstandings 
had been transferred to the defendants 
were in plaintiff's possession. As regards 
the Mehroli house, the plaintiffs were bound 
to contribute the cost of improvements, 
but there is ample evidence on the record 
to show thatlong before the suit the 
parties had mutually settled the matter by 
adjusting the amount payable by the plain- 
tiffs in this behalf against their share in 
certain property at Shahdara which they 
relinquished in favour of the defendants, 
There is no substance in this objection 
and it was rightly-over-ruled by the lower 
Court. 

The last point urged was that as the 
Subordinate Judge, in the judgment which 
he originally delivered had omitted to allow 
to the plaintiffs interest on the 
sum decreed from the date ofthe suit till 
realization, he had no jurisdiction to doso 
byan order passed subsequently under 
s. 152, Civil Procedure Code. The learned 
Judge has stated in the supplementary. 
order that at the time of giving the judg- 


(1) 63 Ind. Oas. 87. 
(5) 95 Ind, Cas. 913; AI R 1327 All. 605; 24 ALS 


550. : 

(6) 101 Ind. Cas, 691; A I R1927 All, 435; 49 A 603; 

25AL J 411. cgi 
(7) 19 Ind. Cas, 676; 11A L J 478, 5 ss 
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ment in the case he bad intended to 
allow interest tothe plaintiffs, though not 
at the rate claimed by them ia the plaint, 
but omitted todo so by an oversight. He 
has explained that at the conclusion of the 
arguments in the case, which he had heard 
for about a fortnight with certain intervals, 
he dictated the judgment in open Court 
covering 25 pages and by an “accidental 
slip” he forgot to deal with the question of 
further interest. It is not necessary for, 


the purposes of . this appeal to decide. 


whether this explanation is satisfactory 


and ifso, whether the omission could be 
supplied under s, 152, for even if the 
lower Court be taken to have refused 


to grant interest in thé original judg- 
ment, as is argued by the appellant’s Coun- 
sel, I bave no doubt that in the exer- 
cise of our powers as Court of Appeal 
we would have granted such interest at the 
rate, and for the period, mentioned in the 
lower Court’s supplementary order. The 
plaintiffs had a just claim, which the de- 
fendants had resisted on wholly unsubs- 
tantial grounds and it was they who were 
largely responsible for the length of the 
trial. It is, therefore, just and equitable 
that they should pay the plaintiffs interest 


on the amount found due from the 
date of suit till realisation, 
. The appeal fails andI would dismiss 


it’ with costs. 
Skemp, J.- I agree. 


N. Appeal dismissed. 


A MADRAS HIGH COURT 
Civil Revision Petition No. 50 of 1934 
December 4, 1934 
bs. VENKATASUBBA Rao, J. 
PYDA RAMAKRISHNAYYA AND ANOTHER 
—PLAINTIFFS— PETITIONERS 


TETSUS 
PYDA PEDA BEBHAMMA AND CTHERS 
— DEFEN DANTS— RESPONDENTS 

. Court Fees Act (VII of 1870),ss. 7 (iv) (c) and7 
(v)—Suit for declaration of invalidity of alienation 
and possession—Mode of va‘uation—Necessity of 
separately valuing declaration, 
. The plaintiff claiming to be the reversioner sued 
the widow of the last maleholder and certain 
persons to whom the deceased holder bad alierated 
the suit properties attacking the alienations on the 
ground that they were nominal. Afier the filing of 
the suit he got a surrender from the widow and 
converted the suit into one for possession. The ques- 
tion being what was the proper court fee payable : 

Held, (4) that the plaintiff wss bound to value 
the relief of declaration separately from the prayer 
for possession, and pay court-fee on it. 

(it) that the relief of possession was not governed 
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by 8. 7 (iv) (e) of the Court Fees Act but by s. T 
() and the plaintiff was bound to value it in 
accordance with s. 7 (v), . 

If the consequential relief prayed for in a suit 
for declaration is possession, the mode of valuation 
is that prescribed ins. 7 (v). There being a special 
provision in s. 7 (v) the general provision in s. 
(iv) (c) is excluded. VWenkatasiva Rao v. Satyanara- 
yanamurthy (|, Chinnammal v. Madarsa Rowther 
(2), and Arunachalam Chetty v. Rengaswamy Pillai 
(3), followed. Ramalinga Mudali v. Ramaswami Iyer 
(5), distinguished. ; 

O. R. P. under s, 115 of Act V of 1908, 
ands, 107 of the Government of India 
Act praying the High Court to revise the 
order, dated October 27, 1933, of the Court 
of the Subordinate Judge of Cocoanada 
and made in O, 8. No, 65 of 1931. | 

Messrs. B. Somayya and D. Narasaraju, 

for the Petitioners, 

- The Government Pleader, for the Res- 
pondent, 


Judgment.—The question raised is one 
of court-fee. The plaintiff, claiming to be 
the reversionary heir of the last maleholder 
Subbarayudu, has filed this suit against 
Subbarayudu’s widow and certain alienees 
who claim under alienations made by 


Subbarayadu. 

He attacked the alienations on the 
ground that they were nominal and 
further challenged the genuineness of the 
will alleged to have been left by the 
last maleholder. After the filing of the, 
suit, the plaintiff obtained a surrender of 
the estate from the widow and with the 
leave of the Court, converted his suit into 
one for possession, 

The question is, what is the proper 
court-fee payable ?. The contention that a 
separate court-fee need not be paid in 
respect of the relief of declaration, as 
regards the alienations, is unfounded and 
Imust rejectit. The alienations being 
attacked, the declaration is an essential 
relief and to hold that itis either superflu- 
ous or unnecessary is wrong. The plaint- 
iff claims through the last maleholder 
and the question may arise, whether the 
declaration is a sufficient relief and whe- 
ther he is not really bound to get the 
alienations set aside; but that’ question 
has not been raised and I do not propose 
to go into it. In any case, having regard 
to the frame of the suit, the plaintiff is 
bound to value the relief of declaration 
separately and pay a  court-fee there- 


Next, it is contended that the relief 
of possession being consequential upon 
ihe declaration sought for, s. 7 (iv) (e) of 
the Court Fees Act governs the case and 
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that the plaintif’s valuation must be 
accepted by the Court. The contention 
is wrong and must be rejected: The 
maximum generalia srecialibus non 
derogant applies. 
derogate from special; conversely, a special 
law derogates from a general law, There 
being a special provision relating to suits 
for possession the general provision con- 
tained ins. 7- (iv) (e) is excluded, Ven- 
katasiva Rao v, Saiyanarayanamurthy (1). 
A very accurate statement of the law ig 
contained in the following passage “in 
the judgment of Boddam and Bashyam 
Ayyangar, JJ.:— “If the relief prayed for 
consequential upon the declaration be the 
recovery of any of the matters, mention- 
ed in paragraphs I, I, Ill, V, VI, VII, 
VII, IX,-K and XI, of s. 7, the mode 
of valuing the relief is regulated by the 
legislature itself in those paragraphs and 
in ‘such cases the plaintiff must value the 
relief sought accordingly". Chinnammal 
v. Madarsa Rowther (2). The same view 
has been taken in the Full Bench judg- 
ment in Aurunachalam Chetty v. 
Rangaswamy Pillai (3), and also in 
Rajagopala v. Vijayaraghavalu (4). The 
plaintiff's Counsel next relies upon a 
passage in my judgment in Ramulinga 
Mudali v. Ramaswami Iyer (5), in support 
of his contention; but the point under 
discussion was neither raised nor con- 
sidered in that case. The question raised 
there was, one of jurisdiction and not of 
court-fee, and it was not argued that if 
the relief for possession had been separately 
valued, the proper valuation would have 
been more than Ra. 20,000, I must, 
therefore, hold that the prayer for Posses- 
sion should be seperately valued under 
8. 7 w). 

Lastly, it is contended that the plaintiff 
is entitled to get a refund of the court- 
fee paid upon the relief relating to the 
declaration in regard to the will. There 
is no force in this contention, As the 
plaint originally stood, the plaintiff rightly 
considered the relief relating to the will 
as essential; the fact that by his having 

(1) 139 Ind. Cas. 317; AIR 1932 Mad, 605; 56 M 
212; 38 L W 225; Ind. Rul, (1932) Mad. 643; (1932) 
MWN 992; 63M LJ 761, 

(2)27 M 480. 

(3) 28 Ind, Oas. 79; A I R 1915 Mad. 948; 38 M 
aoe MLJ 118; (1915) M W WNy118 317 MLT 


(4) 25 Ind. Cas. 683; 3° M 1184; A IR 1915 Mad. 
550; 1 L W 824. 

(5) 119 Ind. Cas. 577; 
an N 239; 29 L W 

7, 


AIR 1929 Mad. 529; (1929) 
760; Ind. Rul. (1929) Mad. 
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altered the suit and Claimed a higher 
relief, the prayer relating to the will has 
since become unnecessary, can make no 
difference whatsoever. 

In the result, the Civil Revision Petition 
is dismissed with costs. 


A. l Petition dismissed. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 2065 
of 1934 
December 20, 1934 
Acua Harper, J. 

G. G. HARRAP & Co., LTD—PLAINTIFF 
— APPELLANT 
versus 
HARBANS LAL KALRA anp ANOTHER~ 
DEFENDANTS — RESPONDENTS 


Copyright— Infringement—Principle applicable— 
Book containing verbatim copy of plaintiffs’ 
book—List of contents exactly  duplicated— 


Paragraph from foreword copied out--Injunction— 
Prima facie case, tf made out—Civil Procedure Code 
(Act V of 1908), O. XXXIX, r. 2, 

A book which contains selections from the works 
of different authors could be the .subject-matter 
of copyright, the true principle applicable to 
such cases being that one person is not at 
liberty to use or avail himself of the labour 
which another has been at for the purpose of 
producing his work,and sotake away the result 
of other's labour, or in other words his pro- 
perty. Where, therefore, the defendante have 
published a book containing plays which are 
a verbatim copy of the plaintiffs’ book, the list 
of contents in the plaintiffs’ book jg exactly 
duplicated in the defendants’ book and a whole 
aragraph from the foreword of the plaintifis’ 
book has been accurately copied out in the 
introduction of the defendants’ book prima facie 
case is made out for issue of a temporary 
injunction. Macmillan v, Suresh Chander Deh (1) 
and Macmillan & Co. Lid.v. K. and J. Cooper (2), 
applied. 


Misc. F. O. A. from an order of the Ad- 


ditional District Judge, Lahore, dated 
August 4, 1934. 
Mr. Norman Hdmunds, for the Appel- 


lant. . 

Judgment.—This is an appeal from an 
order passed by the Additional District 
Judge of Lahore refusing to grant a 
temporary injunction to the plaintiffs, The 
Plaintiffs are the publishers of a compila- 
tion called ‘“‘One-Act Plays of To-day.” 
The book was editedby J. W. Marriott. 
In this book Mr. Marriott has collected a 
number of modern plays displaying a 
certain amount of literary skill. in the 
selection and arrangement of the subject- 
matter. He has written a foreword in whtch 
the scheme of the book with some other 
useful information is given. He has given 
useful introductory notes in the beginning 
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of some of those plays, descmbing the 
theatre in which a particular play was 
first put on boards and also the names of 
the dramatic persons and ofthe artists 
who played the leading and important 
roles in the cast. It is a handy volume 
in which people who have a literary pen- 
chant and are lovers of modern dramas 
would find interesting material for reading. 
This book was published in London, 
Bombay and Sydney by the plaintiffs, 
George G. Harrap and Company, Ltd, 

The defendants have” brought out a 
book called “Selections from Modern 
Plays.” So far asthe plays are concerned, 
it appears to bea verbatim copy of the 
plaintiffs’ book, The list of contents in 
the plaintiffs’ book is exactly duplicated in 
the defendants’ book, A whole paragraph 
from the foreword of the plaintiffs’ book 
has been accurately copied out in the in- 
troduction of the defendants’ book. That 
paragraph is as follows: 

“The one-act play which can be read aloud in 20 
minutes or half an hour shows how a single theme 
can be presented, developed and brought to a climax 
with the minimum of material and the maximum of 
dramatic effect. Olaesical five act plays usually 
contain three or more interweaving stories and the 
continual change of scene and ‘jumping’ from plot 
to plot tend to be wilder. The one-act play is ideal 
asa first step in the appreciation of drama.” 

There are some mistakes in punctuation 
in the plaintiffs’ book and at least one 
spelling mistake. We find the same 
mistakes faithfully repeated in the de- 
fendants’ book. The informative notes 
given before the various plays in the 
plaintiffs’ book as regards the theatre 
and characters, etc., are also copied out 
by the defendants and where these notes 
are given in the plaintiffs’ book we find 
them missing in the defendants’ work. 
Section 6, sub-s. (3) Copyright Act of 
191], lays down : 

“In any action for infringement of copyright in 
any work, the work shall be presumed to be a work 
in which copyright subsists and the plaintiff shall 
be presumed to be the owner of the copyright 
unless the defendant putsin issue the existence of 
the copyright or as the case may be the title of the 
plaintiff.” : 

In the present case we have an affidavit 
filed by the local agent of the plaintiffs. 
Another affidavit has been filed by Mr, 
Marriott himself admitting the ownership 
of copyright in the plaintiffs and itsin- 
fringement by the defendants. The defen- 
dants were present inperson at the last 
hearing and as they were laymen and not 
trained lawyers I suggested to them that 
as the caserelated to a highly technical 
branch of law it would beto their ad- 
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vantage if they engaged.a Counsel. They 
took time to engage a Counsel and the case 
was fixed for today at their special request 
but they have not put in an appearance 
and no Counsel has appeared on their 
behalf. No  counter-affidavit has been | 
filed with the result that the case for the 
plaintiffs asset out in the. affidavits filed 
by them remains uncontradicted. There 
are a number of judicial decision in 
the Law Reports of this country which 
define the position of a plaintiff who has 
a copyright in a work similar to the one ` 
which forms the subject-matter. of the 
plaintiffs’ suit. In Macmillan v. Suresh 
Chander Deh (1), it was held that a book 
which contains selection from the works of 
different authors could be the subject- 
matter of copyright the true principle ap- 
plicable to such cases being that one per- 
son is not at liberty to use or avail him- 
self ofthe labour which another has been 
at for the purpose of producing his work, 
and so take away the result of other's 
labour, or in other words his property. 
This judgment was delivered by Wilson, ` 
J., an eminent Judge of the Calcutta 
High Court who subsequently fora num- 
ber of years was a distinguished member 
of the Judicial Committee of the Privy 
Council, This case was accepted as laying 
down good law bytheir Lordships of the 
Privy Council in Macmillan & Co., Lid, v. 
K.and J, Cooper (2). 

In view of what has been stated above 
the plaintiffs have made out a prima facie 
case for the issue of a temporary injunction 
under O. XXXIX r. 2, Oivil Procedure 
Code. The injunction shall of course, 
hold good only during the pendency of 
the proceedings before the trial Court. 
The plaintifi-appellants are entitled to their 
costs against the two respondents. The 
appellants shall get one set of costs only 
which I assess at Rs. 110 against both 
the respondents jointly. The appeal is 
allowed. 

It should be distinctly understood that 
any observations which I may have made 
in this judgment were intended to dispose 
of the present appeal only. It should not 
be supposedthat Ihave in any way pre- 
judged the main case which is pending in 
the Court of the learned Additional District 
Judge. It would be for him to decide the 


(1) 17 0, 951, 

(2) 83 Ind. Oas. 101; ATR 1924 PO 75; 51 
108; 48 B. 308;19 L W 299; (1924) M 
28 U W N 613; 22 ALJ 473: 2 Pat. L 
LJ 637; LR5 AP O57 (PC) 


TA 
W N 308; 
R 137; 46M 
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tase on its merits without in any way 
being influenced by anything which I may 
have said in this judgment and he will 
be at full liberty toform his own opinion 
on such questions of law and fact as may 
be urged before him by the parties. 

N. Appeal allowed. 


PRIVY COUNCIL 
Appeal from the Supreme Court of Nigeria. 
October 26, 1934. 
LORD ATKIN, LORD ALNESS AND 
SIR SIDNEY ROWLATT. 
OMETA—APPELLANT 
versus 
CHIEF DORE NUMA, SINCE DECEASED 
— RESPONDENT 
Privy Council—Finding of fact—Interference by 
Privy Council—Practice. 
Asa general rule the Privy Council will not inter- 
fere with concurrent findings of fact especially where 
there is ample evidence to support them. 


Messrs. Gavin Simonds, K. C., and Sidney 
E. Pocock, for the Appellant. 

Messrs. W. T. Monckton, K.C.,and H. J. 
P. Hallett, for the Respondent. 

Lord Atkin.—This is an appeal from 
the full Court of the Supreme Court of 
Nigeria who dismissed the present appel- 
lant’s appeal from a judgment of Mr. 
Justice Webber in an action in which the 
appellant was plaintiff and the respond- 
ents were defendants. It was an action 
brought by the plaintiff on behalf of a 
tribe or sub-tribe in that district of the 
Agbasa people claiming the territorial 
rights over land known as the Agbasa 
land inthe Warri district of the Southern 
Province of Nigeria. The dispute was 
between the plaintiff representing the 
Agbasa people and the defendants repre- 
senting another tribe or sub-tribe of the 
Jekri people claiming to be the overlords 
of this territory. 

The question was, as it appears to their 
Lordships, entirely a question of fact and 
a question depending upon the knowledge 
of tribal tenures and of the habits and 
customs of native people in relation to 
dealings with land. It was decided by both 
Courts in favour of the defendants, and it 
appears to be a case peculiarly within the 
principle of the rule that their Lordships 
have laid down themselves, that as a 
general rule they will not interfere with 
concurrent findings of fact in cases of this 
description. There obviously was ample 
evidence upon which the learned Judge 
was entitled tofind that the plaintiff people 
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came into this country which originally 
belonged to the Jekris some hundred years 
or soago, and they throughout recognised 
the overlordship of the defendants, and that 
on the other hand the defendants through- 
out this period have exercised rights of 
ownership over the lard and in particular. 
from time to time have leased land to the 
Government. In pursuance of those leases 
buildings have been erected on the land 
which could not possibly have escaped the 
notice of the plaintiff and his people, which 
leases have not in any way been complained 
of by the plaintiff people. 

In these circumstances, there being con- 
current findings of fact and there being in 
addition ample evidence to support them, 
itis quite impossible for their Lordships 
to interfere with the decisions which have 
been arrived at by both Courts; and their 
Lordships will, therefore, humbly advise 
His Majesty that this appeal should be dis- 
missed. The respondents must have the 
costs of the appeal. 

D, Appeal dismissed. 

Solicitors for the Appellant :—Messrs. E. 
F. Hart & Sherrin. 

Solicitors for the Respondent :— Messrs, 
Bonham Synnott & Wade. 





| MADRAS HIGH COURT 
Civil Revision Petition No. 1768 of 1931 
February 5, 1935 
VENKATASUB3A Rao, J.- 
M. R. ALAGARAPPA. REDDIAR— 
DErFENDANT— PETITIONER 
versus 
KN. ALAGIRISAML NAICK—P.uaintirr— 
RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art, 116—Suit 
for damages for breach of covenant of title—Limi- 
tation— Purchaser putin prior possession—Disposess~ 
sion in execution of decree on undisclosed mort- 
gage—Suit for damages—Cause of action, whether 
arises from date of sale or date of  disposses- 
sion. 
The plaintiff purchased a property from the de- 
fendants in 1920 and was put in possession, 
Subsequently, a mortgagee Whose mortgage had 
not been disclosed to the plaintiff brought a suit 
on his mortgage obtained a decree and in exe- 
cution of the decree, the plaintiff was dispossessed 
in 1930. The plaintiff sued immediately after his 
dispossession for compensation for the loss sus- 
tained by him: MEH 

Held, that as the plaintif had been put in 
possession of the property, the cause of action 
for the suit aross only when he was disposses- 
sed and the suit was not time-barred. 
Meenakshi v. Krishna Royar (3), Subbaroya Chettiar 
v. Rajagopala Reddiar (4°, Mahomed Ali Sharif 
v. Budharaju Venkatapathi Raju (9), Sarvathama 
Rao v. Chinnaswami Rai Pillai (6), Sankara Variyar 
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v. Thaiparambil Kalathil (7) and Juscurn Baid 
v. Pirthichand Lal Chowdhury (8), referred to. 
Held, further that the measure of damages was 
the value of the property at the date ofthe breach 
and not at the date of thesale. Jai Kishen Das 
v, Arya Prithi Nidhi Sabha (9), referred to. 
Petition under s. 25 of ActIX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of 
Koilpatti in 8. C. S. No. 29 of 1931. h 
Mr. A. Swaminatha Iyer, for the Peti- 
tioner. 
. Mr. T. L. Venkatarama Ayyar, for the 
Respondent. f 
Judgment.—The plaintiff purchased the 
property in question from the defendant in 
1920. At that time there was a subsisting 
mortgage on the property but that fact 
was not disclosed to the plaintiff. Sub- 
sequently in 1929 the mortgagee brought 
a suit upon his mortgage, obtained a 
decree and the plaintiff was in due course 
dispossessed in November 1930. In the 
present suit filed in December of that year, 
the plaintiff claims compensation for the 
loss sustained by him. : 
The two questions that ari are :° (i) 
In regard to limitation, which is the start- 
ing point, the date of the conveyance or 
the date of the dispossession? and _ (ii) 
what is the proper measure of damages ? 
The petitioner's Counsel refers to the 
principle laid down by Bramwell, B, in 
Spoor v. Green (1) and confirmed in sut- 
sequent English decisions (see Turner v. 


Moon (2), and Dart’s Vendors and 
Purchasers, eth Edition Volume 2, 
p. 663) that in an action for damages 


for breach of the covenant for title 
the Statute of Limitations commences to 
run from the moment .of delivery of the 
conveyance. Butit has been held in this 
country-in a series of cases that where, 
although the title is imperfect, the vendee 
has been put in possession of the property, 
the cause of action for the return of the 
purchase money arises on the disturbance 
of possession. I may quote the following 
passage from the judgment of Phillips, J., 
in Meenakshi v Krishna Royar 32 Ind. Cas. 
176 (3). 

“In Subbaroya Chettiar v. Rajagopala Reddiar (4) 
it was held that a sale cannot be said to have been 
without consideration and consequently void ab 
initio when possession has been given under the 
contract of sale, and that the cause of action for 

(1) (1874) 9 Ex, 99; 43 L J Ex. 57; 30L T 393; 22 
WR 547. 

(2) (1901) 2 Oh, 825; 70 L J Ch. 822; 8 L T 
90 


13) 32Ind. Cas. 176; 19M LT 163. 
(4) 23 Ind, Oas. 570; (1914)M W N 376; 38 M 
887; 15MLT 240, 
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return of purchase money arises on the disturbance 
of possession,” . : i 

See also Mahomed Ali Sharif v. Bu- 
dharaju (5), Sarvathoma Rao v. Chinna- 
swami Pillai (6) and Sankara Variyar v, 
Thaiparambil Kalathil (7). naka 

As regards Juscurn Baid v. Pirthichand 
Lal Choudhury (8), it is sufficient to say 
that, as has been repeatedly pointed out, 
their Lordships of the Judicial Committee 
exclude from consideration the case where 
the purchaser obtains possession under 
the contract of sale. The observation from 
the jadgment which I quote below (I 
underline the words ‘retain possession’) 
makes this point clear. 

‘There may be circumstances in which a failure 
to get or retain possession may justly be regarded 
as the time from which the limitation period 
should run, but that is not the case here. The 
quality of the possession acquired by the present 
purchaser excludes the ides that the starting point 
is to be sought in a disturbance of possession.” 

I must, therefore, hold that the suit 
is not barred by limitation, 

As regards the measure of damages, it 
is well settled that the value of the pro- 
perty at the date of the breach and not 
at the date of the sale, is the proper 
criterion. 

“The measure of damages for breach of a coven- 
ant for quiet enjoyment . is that the cove- 
nantee has lost in consequence of the breach of 
covenant ; that is to say, in cases ofan entire 
eviction, the value at the date of the breach of the 
property so taken away from him. (William's 
Vendor and Purchaser, 3rd dition, Volume 2, 


`p. 1103), 


See also Jai Kishen Das v. Arya Prithi 
Nidhi Sabha (9). I see no reason to depart 
from this well-recognised principle. On 
the evidence before me I must hold that 
the damages to which the plaintiff is en- 
titled is Rs. 90 and in modification of the 
lower Court's decree I pass judgment in 
his favour for that sum and full costa in 
the Court below; in this Court I direct 
each party to bear his costs. 

A. Order accordingly. 

(5) 60 Ind. Cas.235; 39M L J 449; 11 L W 537; 
27 ML J 304 

(6) 49 Ind. Oas. 729; 42M 597; 33 M L J 157; 9 L 
W 379; 25 M LT £291; (1919) M WN 432. 

(7) 70 Ind. Oas. 787; 48 M49; (1922) M W N 
634; 16 L W 684; 43M LJ 721; AIR 1923 Mad. 46; 
32MLT 3, 

(8) 50 Ind. Cas. 444: 460 670;17 AL J 514; 
36 ML J 557; 230 W N7241; 21 Bom, L R 632; 
(1919) MW N 258; 300 LJ 71; 26M LT 131; 
10 L W 416; 46 I A 52 {P 0). : 

(9) 58 Ind. Oas. 757; Í L 380; 80 PWR 1990; 
55 PLR 1921, 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 87 of 1934 
January 16, 1935 
. ADDISON AND Din Monamuap, JJ. 
BISHEN DAS AND ANOTABR—APPELLANTS 
VETSUS 
Firm TULSI SHAH & SONS AND OTHERS 
—- RESPONDENTS. 

Civil Procedure Code (Act V of 1508), ss. 73, 
47—Order ostensibly under s. 73—Order deciding 
matter covered by 3. 47 (1)—Appealadility— 
Practice—Execution  —Consigning execution pro- 
ceedings tothe record room without bringing them to 
close and ordering attachment to continue—Practice 


deprecated, 


Although an appealdoes not lie against an 


order passed wholly ard simply under s. 73, 
Qivil Procedure Code, yet where the order de- 
cides, as a fact, a matter covered by s 47 (1), it 
may be the subject of appeal though it be 
passed ostensibly under 8.73, Shib Das v. Bulakt 
Mal & Sons (1), applied. 

The practice of the subordinate Ccurts of 
consigning execution proceedings to the record 
room without bringing them to a cloreand atthe 
same time ordering the attachment to continue 
deprecated. : 

L. P. A. from the order of Agha Haidar, 
J,, Lahore, dated June 15, 1934. 

Messrs. M. C. Mahajan und Ram Lal 
Anand, lI, for the Appellanls. 

Mr. Fakir Chand, for the Respondents. 


Judgment.—The facts bearing upon 
_the point of law involved in this case are 
these: 

Bishen Das and another obtained a 
money decree against Tafazel Hussain 
Shah and others. In execution of their 
decree they attached certain houses belong- 
ing to the judgment-debtors. Tulsi Shah 
also held a decree against the same judg- 
ment-debtors in execution of which he gct 
the same property attached. Both execution 
proceedings were consigned to the record 
room and in both of them orders were 
passed that the attachment would continue. 
Sometime later Bishen Das applied that the 
attached property be sold and further asked 
for permission to bid at the sale. This 
permission was duly granted and eventual- 
ly he himself purchased the property for 
Rs. 11,000 odd. Afterwards Tulsi Shah 
appeared on the scene and prayed for a 
rateable distribution of the proceeds of 
this sale. The Subordinate Judge allowed 


this request and passed an order to the. 


effect that Bishen Das would not get the 
sale certificate unless and until he paid 
to Tulsi Shah his rateable share. Bishen 
Das and Chuni Lal appealed to this Court. 
The appeal came before Agha Haidar, J. 
The learned Judge dismissed the appeal 
on the ground that no appeal or revision 
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lay. It is against this order that the pre- 
sent appeal has been preferred. | 

Counsel for the appellants concedes that 

no appeal is competent against an order 
under s. 73, Civil Procedure Code, but 
contends that in this case the order 
is not one solely under s. 73, but it also 
falls under s. 47, Oivil Procédure Code, 
and thus an appeal lies. He argues that 
not only an jllegal condition was attached 
to the order which could hot be done, but 
the Subordinate Judge in summary execu- 
tion issued a warrant against Bishen Das 
and realised Rs. 5,900 odd from him for 
payment to Tulsi Shah. Basing his argu- 
ments on the illegal action of the Subor- 
dinate Judge as indicated above, he argues 
that the remedy by way of appeal is open 
to him to secure a redress of his griev- 
ances. In support of his contention he 
places reliance on Shib Das v. Bulaki 
Mal & Sons (1) and Hargobind Das v. Moti 
Chand (2). These authorities no doubt 
support the appellant and we are in full 
accord with the principles laid down there- 
in. In Skib Das v. Bulaki Mal & Sons 
(1), Coldstream, J., held: 
“ that no appeal lies against an order passed wholly 
and simply under s. 73 ofthe Oode, But an order 
which does, as a fact, decide amatter covered by 
s. 47, sub-s. (1) may, although it be also passed 
ostensibly under s. 73, be the subject of appeal”. 

In Hargobind Das v. Moti Chand (2), a 
Division Bench of the Allahabad High Court 
laid down the law as follows: ; 

“As between the two decree-holders against the 
same judgment-debtor the Executing Court had no 
authority to pass an order that one decree-holder who 
has purchased the judgment-debtor’s property in 
satisfaction of his decree should pay a certain amount 
to the other decree-holder. The proper order that 
the Court should pass when it is found that the 
purchaser decree-holder is either unwilling or unable 
to pay the money in cash is to annul the sale and 
to direct the property to be sold again so that out 
of the sale proceeds all persons entitled to rateable 


distribution may be paid.” 

Now, O. AKI, r. 92, Civil Procedure 
Code, provides that where no application is 
made under r. 89, r. 90 or r. 9l...... the 
Court shall make an order affirming the 
sale and thereupon the sale shall become 
absolute. Further O. XXI, r. 94, enacts 
that where ą sale of immovable property 
has become absolute, the Oourt shail grant 
a certificate specifying the property sold 
and the name of the person who at the time 
of the sale is declared to be the purchases, 
The order passed by the Subordinate 
Judge completely ignores these provisions 


(1) 98 Ind. Cas 884; A I R1927 Lah. 100. 
(2) 145 Ind. Gas. 577; AI R1933 All. 337; (1933) 
ALJ 336; 6-RA 127. 
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of law inasmuch as it imposes an onerous 
condition on the auction-purchaser which 
the law does not contemplate. We do not 
see any reason therefore why the decree- 
holder cannot bring his case under s. 47 
and appeal against that order, 

Counsel for ths respondents admits that 
if there had been no question of rateable 
distribution in this case Bishen Das would 
have been competent to appeal in these 
circumstances.” If this be so how can Tulsi 
Shah’s application for rateable distribution 
alter the nature of the remedy avail- 
able to. Bishen Das otherwise. The order is 
not one wholly and simply under s. 73 and 
as remarked by Ooldstream, J., if this 
situation arises on account of the interven- 
tion of a rival decree-holder, s. 73, 
Civil Procedure Code, will not bar the right 
of appeal. The order does contravene the 
express provision of law contained in rr. 92 
and 94, O. XXI, Civil Procedure Code, and 
is consequently appealable. We hold 
therefore that the appeal was competent, 
and setting aside the order of the learned 
Judge, we annul the sale and order the 
property to be re-sold with due regard to 
all the provisions of law applicable thereto. 
The appellants will get their costs through- 
out. 

Before we close we must say that we 
cannot but strongly deprecate the practice 
of the Subordinate Oourts of consigning 
execution proceedings to the record room 
without brining them to a close and at 
the same time ordering the attachment to 
continue. This generally leads to several 
complications and is a sure source of 
multiplying litigation. We also view 
with disapproval the issue of a warrant of 
arrest against the decree-holder for the 
realisation of the amount due to Tulsi 
Shah. This illegal course should not have 
been adopted to enforce the order of the 
Court in favour of Tulsi Shah. 


- PAAYALAT AOHI V. 
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MADRAS HIGH COURT 
Civil Appeal No. 232 of 1929 
November 5, 1934 
Grong AND PAKENHAM WALSE, JJ. 
THAYALAI ACHI AND OTAERS— 
DsFeNDANT3—APPELLANT3 
versus 
KANNAMMAL AND ANOTHER—PLAINTIFF 
AND DEFENDANT— RESPONDENTS 
Will—Construction—Bequest to wife to enjoy with 
absolute powers —Gift over to third person on widow's 
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death—Nature of estate taken by widow—Residuary 
legatee's rights — Rule of repugnancy and un- 
certainty, 

Prima facie a gift to a Hindu widow in the words 
‘enjoying with all rights and powers of alienation 
by gift, exchange or sale’confersan absolute estate 
on the widow, but these words merely show intention 
and may submit to other words more clearly and 
positively showing another intention, 

A Hindu made a will, the material portion of which 
was as follows; “After my death my wife P, 
enjoying with all right and powers of alienation by 
gift, exchange or sale the movable and immovable 


properties belonging to M6.........uceeee eee BRALL 
herself discharge the debts payable by me ............+ 
I have hereby given full authority to the said:P, 


my wile, for effecting sales, etc., after my death -in 
respect of my immovable and movable properties 
either for the purpose of discharging the debts or for 
any other reason. If after the alienation that may 
be made by my wife P, for the purpose of dis- 
charging the aforementioned debts and for meeting 
the aforementioned expenses there be any property 
movable or immovable left at the time of her 
death, the same shall be taken by N.”: 

Held, that having regard to the last clause and 
looking at the will asa whole the testator's intention 
was to give his wife arigbt to enjoy the property -as 
absolutely as possible and if she did not during her 
lifetime dispose of the property and did not leave it 
by will, her enjoyment was to come to an end with her 
death and what was left would pass to N. The will 
could not he to give an absolute estate with executory 
limitation over, 

Held, further that the gift 
repugnancy or for uncertainty. 

Appeal from the decree of the Court of 
the Subordinate Judge of Mayavaram, 
dated April 11, 1929, and made in O. 6, 
No. 28 of 1924. 

The Advocate-Gseneral and K. Balasub- 
ramania Ayyar, for the Appellant. 

Messrs, T. R. Venkatarama Sastri, T. S. 
Ramaswamy Ayyar and P. Sankara- 
narayana Ayyar, for the Respondent. 

Judgment.—This appeal raises two 
questions ; (1) whether one Ponnammal Achi 
was married in the Asura form so that her 
stridhanam property goes to her brother 
Nataraja Pillai; (2) whether she took an 
absolute estate without any executory or 
other gift over in favour of Nataraja Pillai, 
under the will of her husband Samia 
Pillai. i | 

The first question is primarily one of 
fact. The burden is upon the appellant to 
displace the presumption that the marriage 
is in the ordinary form. The learned trial 
Judge has considered the evidence and the 
credibility of the witnesses. He has seen 
the witnesses and we have not. We see 
nothing in the record to show that his con- 
clusions asto the credibility or weight- of 
testimony or evidence is wrong, and we 
see, therefore, no reason for differing from 
his conclusion of fact. That conclusion 
was that it isnot proved that Ponnammal. 


over was not void for 
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Achi was married inthe Asura form. 

The second question raises a point on the 
construction of a will. Points of great 
complexity can arise when the will to be 
construed is written ina precise language 
possessing many terms of art the content of 
which has been defined by Courts. Matters 
are made much more difficult where the 
will isin a language as uncertain and so 
lacking in precision as Tamil and terms 
are used which one side alleges have a 
technical meaning and the other side 
alleges have something less than a techni- 
cal meaning and which if found in an 
English will would be construed as culling 
down rather.than as extending the bequest 
in question but which when found in this 
will admittedly have not that effect. 

The relevant words, in the translated 
form that seems best to render the original, 
are as follows:— 

“ After my death, my wife Ponnammal Achi, enjoy- 
ing with all rights and powers of alienation by gift, 
exchange or sale the movable and immovable proper- 
ties belongihg to me by ancestral right and self-acquisi- 
tion and situate in Tirappu Melaiyur village, Melaiyur 
vattam, Malaiyur Mahanam, Kumbakonam Taluq, 
Madharjunam Sub-District, Tanjore District, shall 
herself, discharge the debts payable by me on 
bonds and pro-notes amounting to Rs. 3,000.” 

I have hereby given full authority to the said 
Ponnammal Achi, my wifefor affecting sales, etc, 
after my death, in respect of my immovable and 
movable properties either for the purpose of dis- 
charging the debts or for any other reagon..... My 
wee have my obsequies performed at a cost of 
Rs. 300. 

If after the alienations that may bemade by my wife 
Ponnammal Achi for the purpose of discharging the 
afore-mentioned debts and for meeting the afore- 

. mentioned expenses, there be any property, movable 
or immovable, left at the time of ber death, the same 
shall be taken, after her death by Nataraja Pillai.” 

Jt should not be overlooked that this will 
is dated 1899 at that time it was a com- 
mon or, ab least a possible, opinion that a 
grant of the absolute estate to a Hindu 
widow did not confer upon her the right 
of alienation. Indeed that was so held by 
the High Court of Allahabad in Surajmani 
v. Rabinath Ojha (1). That was put right on 
appeal. 

The words “ enjoying with all rights and 
powers of alienation by gift, exchange or 
sale,” are words which standing alone or 
uncontrolled by the context are apt words 
to describe an absolute estate. Thus 
Sedasiva Ayyar, J, in Muthu Venkata- 
narayanan Chetty v. Authi Pandu Ranga 
Naidu (2), observes : 

“I venture to think that with full proprietary 
owers (Sarva Swatantrathudan) is the strongest ex- 

(1)25 A 351; A W N 1903, 66. 

108. 51 Ind, Cas. 217; (1919) M W N 103 at pp, 106, 
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pression that an alianor can employ to confer an 
absolute estate of the alienee.” 

That observation emerged when dis- 
cussing and criticising Manika Mudali v. 
Muthachi Kavandan (3), where Ayling, J. 
expressed the view that those words did 
not confer an absolute estale. It was noted 
by Spencer, J., in Muthu Venkatanarayanan 
Chetty v. Authu Pandu Ranga Naidu (2), 
that those words do not occur in the docu- 
ment then under discussion. The words 
were “I have gifted in lieu of mainten- 
ance...... the house with rights of aliena- 
tion by sale. Spencer, J. took the view that 
the Judicial Committee in Jogeswar 
Narain Deo v. Ram Chandra Datt (4), had 
decided asamatter of construction that a 
gift of property to A with power of aliena- 
tion by sale or gift conveys an absolute 
estate, and accordingly held that where 
the words of grant confer on the 
grantee powers of alienation, the ordinary 
implication is that the grant is an absolute 
one. It was pointed out (Nanjamma v. 
Nachiammal (5), being cited on the point) 
that where the grant is to a wife in the 
words “You shall enjoy the same all your 
life’ the addition of the words “ with power 
to sell and give away” would not enlarge 
the estate into an absolute estate. 

Jogeswar Narain Deo v. Ram Chandra 
Datt (4), above-mentioned was a case of 
the construction of a will. The bequest 
was to the youngest widow and her son 
“for your maintenance” with power to 
alienate by sale or gift. If was held that 
an absolute estate passed, the words “for 
your maintenance” not reducing the inter- 
est to one for the life of the respective 
legatees. The actual words (in translation) 
there were : 

“ Upon my death you and your sons and grandsons 
in due order of succession shall hold possession .... 
and I give you the power of making alienations by 
sale or gift.” 

Those words are words clearly giving an 
estate of inheritance with power of aliena- 
tion. Indeed that appears not to have 
been disputed. The question was whether 
they were cut down by the words “ for your 
maintenance.” They are of course much 
stronger words than are here present. 

The result we have come to on this branch 
of the caseis that prima facie a giftto a 
widow in the words “enjoying with all 
rights and powers of alienation by gift, 
exchange or sale” is an absolute estate 

(3) 80 Ind. Cas, 685; 18 M LT 34°; 2L W 


887. 

(4) 23 O 670; 23 I A 37; 7 Sar, PO J 136ML J 
75 (P.O). . . ; 

(6) 17 M LJ 622, 
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unless the words are controlled or explained 
by the context. That is, unlike in England 
. where the addition of srch words would 
suggest a life estate with a power, in India, 
prima facie such words confer an absolute 
estate the words being used not to confer a 
power but to indicate the extent of the 
interest, But such words, though having 
that effect, are not words like “in fee 
simple’ which as a matter of conveyancing 
describe in succinct and technical form the 
‘ estate; they are words which merely 
-show intention and may submit to other 
words more clearly and positively showing 
another intention as in the case in 
Nanjamma v. Nachiammal (5), above cited. 

In this case the testator proceeds to 
explain why he has given his wife authority 
to dispose of his property. The langnage 
used is such that it does not cut down the 
authority. She is stated to have been given 
this authority “for the purpose of discharg- 
ing debts or for any other person”. 
we think, taking into account the next 
‘clause, which gives anything that may he 
left at the time of the widow’s death to 
Nataraja Pillai and looking at the will as a 
whole the testator had the intention of 
giving to his wife a right to enjoy the 
Property as absolutely as possible. We lay 
stress on the word “enjoy”. The widow 
could use the properly, could consume the 
property, could alienate the property. She 
could, in the fullest possible sense, enjoy the 
property. She could, we think (itis not 
necessary for the purposes of this case to 
determine the point) have left the property 
by will and have. thus enjoyed in relation 
to it the pleasure of giving it away after 
her death, she could have exchanged it 
for other property, she could have sold it 
and epent the proceeds. But if she did not, 
during her lifetime, thus get rid of the 
property, or that into which it had been 
turned, and did not leave it by will, her 
enjoyment comes to an end with her death 
and what is left (subject of course to the pay- 
ment of debts and expenses) passes to 
Nataraja Pillai. 

This being our view of the intention as 
deduced from all the words used by this 
testator, very little purpose is served by 
examining the long line of case cited on 
both sides. That would become, perhaps, 
~ necessary were we construing this will as 

P. © 
giving an absolute estate with executory 
limitation over in favour of Nataraja, or if 
we were cutting down an absolute estate 
because of the gift over to Nataraja Pillai. 
It may, however, be desirable to point out 


But. 
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that on this latter point a certain confusion 
seems to have crept into. the argument. TIt 
is said that such a gift over would be void 
for repugnancy alternatively for un- 
certainty. But in construing a will one has 
to bear in wind the provision of s. 88 cf the 
Indian Succession Act which enacts for 
India the rule of construction of wills 
developed in England (See Jarman on 
Wilis, 7th Edition, page 543), and applied 
in Sherratt v. Bentley (6) and the other cases 
which follow that case, viz., that where two 
clauses in a will collide the later clause 
prevails. Thus, if repugnancy is regarded 
it would be the earlier and not the later 
gift that would have to be cut down. This 
is made clear in Constable v. Pull (7) and 
the cases following that case. There. the 
gift to the wife was absolute. There was a 
later bequest not of the same property but, 
as here, of what remained of the came 
property at the widow's death. Apart from 
the words “whatever remains of" V, O. 
Knight Bruce stated as though it werea 
perfectly clear and obvious propositicn 
that “the subsequent bequests would have 
the effect of so reducing the interest given 
to the widow”. He also held that the words 
in qucstion made no difference. See algo 
the judgment of the Judicial Committee in 
Bhaidas Shivdas v. Bhai Gulab (8). 
Repugnancy and uncertainty are, when 
examined, not applicable in the construc- 
tion of a will like this when considering 
what if anything Nataraja Pillaitook. The 
cases such as Bhaidas Shivdas v. Bhai 
Gulab (8), In re Dixon Dixon v, Charlesworth 
(9), Perry v. Merritt (10) where the doctrine 
of repugnanvy or uncertainty have been 
considered will be found to be cases of 
trusts. Thus the Privy Councilin Bhaidas 
Shivdas v. Bhai Gulab (8) applied the rule 
in Horwood v. West (11) a rule that relates 
to trusts, because there was no direct gift 


over butadirection tothe widow to leave 


“whatever property might remain” in a 
certain way. That direction had no bind- 
ing effect or it constituted a precatory 
trust, It was held not to constitute a 

(6) (1833) 2 M & K 149; 39 R R 168. 

(7) (184%) 64 E R 539; 3 De. G & Sm. 411; 18L J 
Oh. 302; 13 Jur. 619; 22 L J Ob. 182; 84 RR 
362 5 


62. 
(8)65 Ind. Cas. 974; 46 B 153 at pp. 159, 160; 26 
OWN129;15LW 412; 20 A L J 289;42ML J 
385; 49 IA 1; 35 OL J314; 24 Bom, L R’551;AIR 
1922 P 0 193 {P O). 

(9) (1903) 2 Ch, 458; 72 L J Oh, 642; 88 L T 862; 51 
W R652. 

(10) 18 Eq. 152. : 
oh (1823) 1 Sim. & St. 387; 1 L J Oh. 201;24:RR 
199. 3 
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trust because of uncertainty of subject- 
matter. Here thereis no trust but a direct 
gift. The doctrine of uncertainty does not 
apply. 

This case is certainly weaker than Tallur 
v. Jagmohan (12) where the will gave 
property to Bas owner, with absolute power 
of disposal equal to the testators, with a 
gift on B's death to C as owner. Yet there 
it was held that Bonly took a life-estate. 

This present case seems to be very near 
to Hara Kumari v. Mohim Chandra (19) 
where the bequest was to a wife in the 
following terms: “You shall become 
possessor of my properties. You shall have 
the right and power to alienate by gift or 
sale. My daughter shall be entitled to 
and possess or of whatever properties shall 
remain after your death and the said 
daughter shall have the same rights as 


you have’. The only difference is 
that there is a distinction drawn 
between being entitled to and being 


possessor of. ‘There were also other indica- 
tions in the will of a desire onthe part of 
the testator to benefit the daughter. It 
was indicated that if one looked at the 
bequest to the widow alone it looked Jike 
an absolute gift but that one could not, in 
construing the wil), shut one’s eyes to the 
words relating to the daughter. It was 
held that looking at the will as a whole 
the widow took an estate for life witha 
power of alienation and to the extent to 
which the power was not exercised the 
daughter similarly took the property. In 
the same sense is Nisar Ali Khan v. 
Muhammad Ali Khan (l4), though there 
the facts are somewhat diferent. The 
applicability of that case liesin this that a 
bequest of what would prima facie be an 
absolute interest was cut down by regard- 
ing other provisions of the will inconsistent 
with such prima facie meaning. That case 
‘also issues a warning against applying to 
the construction of words used in an Indian 
will ideas proper in the construction of 
English wills brought into existence ina 
‘different envircnment. 

The appeal accordingly succeeds. With 
regard to costs, the plaintiff has succeeded 
‘throughout on the issue as to the form of 
mafriage. On ‘the issue relating to the 
‘gonstruction of the will the learned trial 
Judge came to one conclusion in a very 

(12) 22 B 409, 

(13)12 O W N 412, 

(14) 137'Ind. Cas. 539; 59 I A 268; Ind. Rul. (1952) 
-P-O -197;"A I R 1932 P O 172; (1932) A L -J'691;9 O 
W N-614y-56-O-LJ 36; 36 O'W N 937;36 L W 146; 
34 Bom, L R 1299;-63 M L J 336; 7 Luck -324 (PO), 
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careíul judgment. We, it is-true, have come 
to another conclusion. But it cannot be 
said that the will does not raise.a difficulty 
of construction and we think in all the 
circumstances the costs throughout should 
come out of the estate as would be the 
case where the question raised was simply 
as is the true construction of a will. 

A. Appeal allowed. 
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Oaths Act (X of 1878), ss. 6, 13—Child of tender 
years able to understand deed seen and -to tnform 
Court thereof, examined as witness— Intentional omis- 
sion to administer oath—Defect, if cured—Criminal 
Procedure Code (Act V of 1898), ss, 423 (a), (b),.210, 
211—Appellate Court ordering Magistrate to pasë 
commitment orders—Magistrate, if can hold enquiry 
under Chap. XVIII. 

The mere fact that the Court advisedly 
from administering the oath does not render the 
statement of the witness inadmissible. A Court 
should examine achild of tender years asa witness 
only after it has satisfied itself that the child—is 
intellectually sufficiently developed to enable it to 
understand sufficiently of the deeds seen and to 
afterwards inform the Court thereof, If the Court 
is of opinion that by reason of tender years ‘the 
child is unable to do this, it ought not only to ‘re- 
frain from administering the oath but from examin- 
ing the child at all. If, on the other hand; the 
Court thinks that the child, though of tender years 
is capable of informing the Court of what it-has 
seen or heard, it is best that the Court should.com- 
ply with the provisions of s. 6, Oaths Act, in-the case 
of a child just asin the case ofany other witness. 
Section 13, Oaths Act, does cure a defect where there 
was not an accidental omission but an intentional 
omission to administer the oath. Emperor v. Dhani 
Ram (3), relied on. [p. 85], col 2.] 

[Case-law referred to, 

Per Sulaiman, G.J.—But it cannot be held that 
where a Court defies thelaw and knowing that -the 
law requires that an oath should be given and ‘that 
it is his duty to administer oath or to make an adult 
witness affirm it, deliberately omits to ask him to-do 
Bo or prevents the witness from taking oath, ‘the 
defect is cured and a record cf his verbal statement 
is legal evidence. In such a case it may be difficult 
to say that the act was a mere omission within.the 
meaning of s. J3, Oaths Act and was not some- 
thing more than a mere omission. [p. 854, col..2; p. 
855, col. 1.] 

The Appellate Court under s. 
Procedure Code, may either itself commit the 
accused for trial before the Sessions Court 
or it may direct a Magistrate to do ‘so. ‘But 
where it -adopts the latter course, it does ‘not 
‘give the Magistrate any jurisdiction to -make 





refraing 


423, .Criminal 


-any further erquiry and the enquiry already held is 


sufficient for the purposes of Obap. XVIII, The 
Magistrate then frames a charge or amends the charge 
“under s. 210, Criminal Procedure ‘Code, and -under 
=B.: 211 ‘requires-the accused ‘to. give in his list of 
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' witnesses and the Magistrate makes ‘a formal order 


“Malaviya, for the Applicant. 


i prisonment. 


of commitment. [p. 853, cols 1 & ?.] 
[Case-law referred to.] 


Cr. R. App. from an order of the Sessions 


Judge, Ghazipur, dated November 5, 1934. 


Sir C. Ross Alston and Mr. K. D. 


The Assistant Government Advocate, for 
the Crown. 


Bennet, J.—This is a Oriminal Revi- 
sion on behalf of one Sahdeo Ram, who has 


-been convicted by an Assistant Sessions 


Judge under s. 377, Penal Code, and sen- 
tenced to two years’ rigorous imprisonment, 
12 stripes and a fine of Rs. 100 orin 
default, four months’ further rigorous im- 
He appealed tothe Sessions 
Judge and his appeal was dismissed. This 


revision is: filed against the appellate order 
-of the Sessions Judge. 


The facts found 
by the Sessions Court were 
small boy Madan aged six and a half years 
was playing with another boy at the house 


‘of the accused and that the accused took 


him into a room and committed the offence 
of sodomy on him and the boy Madan was 
seen by two witnesses to run out of the 
house of the accused weeping, and the 
boy went to his father and told his father 
his story and took his father with a con- 
stable to the house of the accused and the 
boy pointed out the house and a head con- 
stable was called and the boy pointed out 


‘the accused and the accused was arrested 
- and taken to the thana, 


On the next day 
medical examination by the Civil Surgeon 
took place of the boy and of the accused 


, and injuries were detected on the anus of 


the boy which showed that he had beena 
victim of sodomy and an abrasion was 
found on the penis of the accused, which 
the medical witness stated might have been 
caused by committing sodomy. There were 
also some blood stains on the dhoti of the 
boy and none on the dhoti of the accused 
and the dhoti of the boy was also stained 
with some kind of oil. This was certified 
by the chemical examiner and the imperial 
serologist stated that the dhoti was stained 
with human blood. A number of witnes- 
ses were produced at the trial, two of whom 
stated that they saw the boy coming from 
the house of the accused weeping, and the 
medical witness appeared before the 
Magistrate and gave his evidence. The 
trial in the first place took place before a 
Magistrate. The Magistrate convicted the 
accused under s. 377, Penal Code, and 
sentenced him to 18 months’ rigorous impri- 
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sonment and a fine of Rs. 300. The accus- 
ed made an appeal to the Sessions Judge. 
The Sessions Judge was of the opinion that 
the sentence passed by the Magistrate was 
quite inadequate and that the case ought. 
to have been committed to Sessions, He 
passed an order stating: 

“J, therefore in the exercise of the power conferr- 
ed on me by s. 423 (b) of the Criminal Procedure 
Code, reverse the finding and sentence of the 
learned Magistrate and direct him to commit the 
case to the Sessions for trial." h 

On this order the Magistrate corrected 
the charge sheet into a charge triable by 
the Court of Session and passed an order: 

“Under the order of the Sessions Judge, dated 
July 5, 1934, I commit the accused to the Court of Ses- 
sion where he will stand his trial. I have amended 
the charge and explained it to the accused.” 


Some argument was made that the ac- 
cused did not have sufficient opportunity 
for summoning witnesses, but the record 
shows that the Magistrate called on the 
accused to furnish a list of witnesses 
when he amended the charge and the ac- 
cused did in fact file such a list next 
day. The case was tried by an Assis- 
tant Sessions Judge and no less than 
twelve witnesses were produced for the 
defence. Several points of law have arisen 
in this proceeding. The first point of Jaw 
which was argued is in regard to the 
method adopted by the, Assistant Sessions 
Judge in regard tothe boy. Madan. This 
boy was called as prosecution witness No. 2 
and the Court noted: 

“No oath was administered, being of tender age 
cannot understand its significance. = 

The boy then made a statement which 
was recorded in full, more than two 
typed pages, of which the cross-examination 
occupied rather more than half, It is clear 
that the boy fulfilled the criterion for a 
witness laid down by s. 118, Evidence 
Act, and that he was not a person 
who was prevented by tender years 
from understanding the questions put 
to him or from giving rational answers to 
those questions. In fact if he had been 
prevented by his tender years from being 
able to understand the questions and giv- 
ing right answers, his statement would 
probably not have been taken at all. He, 
having given his slatement at a consider- 
able length and in an intelligent manner, 
is a person who according to s. 118, Evi- 
dence Act, should have testified as a 
witness. Now under the provisions of 
s. 6, Oaths Act, where a witness has an 
objection to making an oath, he shall make 
an affirmation and in every others case he 
shall make an oath. The Oaths Act 
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does not recognise the criterion ad- 
opted by the Assistant Sessions Judge 
that an oath should not be administered 
because a child being of tender years can- 
not understand its significance. The oath 
therefore should have been made by this 
.boy Madan under s. 6, Oaths Act. The 
oath was not made and the question arises 
whether this omission comes or does not 
come under the language of s. 13, Oaths 
Act, which states: 

“No omission to take any oath or make any 
affirmation, no substitution of any one for any other 
of them, and no irregularity whatever in the form 
in which any one of them is administered, shall 
invalidate any proceeding or render inadmissible 
any evidence whatever in or in respect of which 
such omission, substitution or irregularity took place, 


or shall affect the obligation of a witness to state 
the truth,” 


On the one hand, on behalf of the accused 
it has been argued with great ability by 
Sir Charles Ross Alston that the words 
“no omission to take any oath or make any 
affirmation” mean “no accidental omission” 
and that those words cannot cover the pre- 
sent case where the Court delibe:ately re- 
Srained from administering an oath to this 
child on the ground that the child cvuld 
not understand the nature of the vath. On 
the other hand, it is argued on behalf of the 

. Orown that the words “no omission to take 
any cath” are not qualified in any way by 
the statute and that it is improper for the 


Courts to iead into that section the 
word “accidental” when the word ‘“acci- 
dental” is not in the section. This is 


a matter on which different views have 
. been taken in this High Court and in other 
. High Courts. In the case of Queen-E’mpress 

v. Maru (1), a learned Single Judge, the 
_late Mahmud, J, took the view that these 

words in s. 13 will only cover an accidental 
` omission and the view was taken in Queen- 
_ Empress v. Lal Sahai (2), by a Bench of 

this Court that having regard to the 
language of the Oaths Act a Court has no 
. option when once it has elected to take the 
statement of a person as evidence but to 
administer to such a person either an 


„oath or an affirmation as the case may Te- ` 


quire and reference was made to the 
ruling of Queen-Hmpress v, Maru (1); but 
in this Bench ruling no reference was made 
- to the provisions of s. 13, Oaths Act, and 
therefore this ruling cannot be taken as an 
authority on that section. Ina later ruling 
of Emperor v. Dhani Ram (3) a Bench of 


(1) 10 A 207; A W N 1888, 86. 

(2) 11 A 183: A W N 1889, 65. 

(3) 31 Ind, Oas. 1005; A IR 1915 All. 437; 16 Cr. 
L J 829; 38 A 49; 13 A L J 1072. ` : 
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this Court specifically dissented from the 
ruling of the Single Judge in Queen-Emp- 
ress V. Maru (1) and it held as follows on 
p. ol*: 

“We are unable to hold that the mere fact that 
the Court advisedly refrained from administering 
the oith renders the statement ofthe witness inad- 
missible. In our opinion a Oourt should only 
examine a child of tender years as a witness after 
it has satisfied itself that the child is intellectually 
sufficiently developed to enable it to understand 
sufficiently of the deeds seen and to afterwards 
inform the Court thereof. lf the Court is of opinion 
that by reason of tender years the child is unable 
to do this it ought not only to refrain from adminis- 
tering the oath but from examining the child at all, 
If, on the other hand, the Court thinks that the 
child, though of tender years is capable of informing 
the Court of what it has seen or heard, it is best that 
the Court should comply with the provisions of's. 6 
in the case of achild just as in the case of any other 
witness.” f h À , 

In that case the child in question. was 
about six years, that is about the same age 
as the boy Madan whose age is given as 
six and a balf years. In the particular 
ruling no reference was made to Queen- 
Empress v. Lal Sahai (2). Now the matter 


-has been considered bv other High Courts 
„and 


a Full Bench of the Calcutta High 
Court in Queen v, Sewa Bhogta (4) held 
that 8. 13, Oaths Act, would cover any 
om'ssion whether intentional or otherwise. 
In this case four learned Judges were in 


_favour. of this view and the remaining 
_learned Judge Jackson, J., 


held the op- 
posite view. Inthe case cf Queen Empress 
v. Viraperumal (5) there was a difference 
of opinion between the learned Chief Jus- 
tice who held that s. 13 would not cure 
the defect and Parker, J. who held that 
it would cure the defect. In the -case of 
Fatu Santal v. Emperor (6) a Bench of the 
Patna High Court held that s. 13 would 


_cure the defect and that was also held in 


the case of Hussain Khanv. Emperor (7). 


. Therefore there is a great preponderence 


of opinion in favour of the view that s. 13, 


_ Oaths Act, does cure a defect such asin 


the present case where there was not an 
accidental omission but an intentional omis- 
sion to administer the oath. I consider 
this view is the correct one and I agree 
with the quotation which we have made 
from the case of Emperor v. Dhani Ram 
(3), 1 may note that in the present case 
the learned Sesions Judge applied the 
criterion of English Law as to whether the 
(4) 23 W R 12 Or.; 14B LR 294, ” 
(5) 16 M 105. 
(6) 61 Ind. Gas, 705; A IR 1921 Pat. 109; 22 Or. L J 
417; 6 PL J147;2P LT 288, i 
1923 Lah, 332; 25 Or. 


(7) 16 Ind. Oas. 1037; AIR 
*Page of 38 A.—[Bd] i a 


LJ 317. 
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child understood the nature of an oath. 
In Powell's Law of Evidence, 1921 Edi- 
tion, p. 187, it is stated that a child 
of tender years who does not in the 
opinion of the Court understand the 
nature of anoath may now give unsworn 
testimony in all proceedings for any 
criminal offence if in the opinion of the 
Court the child is possessed of sufficient 
intelligence to justify the reception of the 
evidence and to understand the duty of 
speaking the truth, but an accused person 
cannot be convicted unless the evidence 
of the child is corroborated in some 
material particular implicating the accus- 
ed. This provision comes from the statute 
of the Children Act, 1908, 8 Edward 7, c. 
67, s. 380. We consider that this 
provision of the English Law is sounder 
than the provision of the Indian 
Law in two respects: In the first place 
it makes provision fora child who may not 
understand the meaning of apoath but 
may be able to give intelligent replies, and 
in the second place it makes the provision 
that the evidence of the child requires cor- 
roboration. In my opinion it would be well 
if the Indian Evidence Act and the Oaths 
Act were amended in this particular and 
if it were not left to the Courts to apply 
s. 13, Oaths Act, in this connection. 

The next point on which arguments 
centred was in regard to the provisions 
of s. 423, Criminal Procedure Code, which 
prescribes in sub-s. (1) (6) for an Appellate 
Court that the Appellate Court may: 

“in an appeal from a conviction (1) reverse the 
finding and sentence, acquit or discharge the 
accused, or (2) order him to bere-tried by a Court 
of competent jurisdiction subordinate to such Appel- 
late Court or committed for trial.” : - 

Now learned Counsel for the accused 
has argued at considerable length that 
what the Appellate Court is empowered to 


-do by the second alternative in this sub- 


section is only to direct a Magistrate to 
hold an enquiry under Chap. XVIII, 
Criminal Procedure Code and he argues 
that in the present case as the Magistrate 
merely made aformal order of commitment, 
the provisions of s, 423 have not been 
carried out, and he says that the duty of 
the Magistrate was to re-summon all the 
witnesses forthe prosecution and hear their 
evidence again in the presence ofthe 
accused and have them cross-examined 
and have the statement of the accused 
taken andafter that draw up a charge 
sheet under s. 210 and carry out the 
procedure laid down in ss, 211, 212 and 
213; whereasin the present case all that 
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the Magistrate did after receiving the 
order of the Sessions Judge was to amend 
the charge dnd callon the accused to give 
a listof witnesses and make a formal 
order of commitment. Now learned Coun- 
sel relies on a ruling of a learned Single 
Judge of this Court reported in Emperor 
v. Maula Khan (8). In that case an ac- 
cused person had been sentenced by a 
Magistrate and the learned Sessions Judge 
committed the accused to his-own Court 
and tried and convicted him. ‘The 
learned Single Judge of this Court held 
that under s. 193. Criminal’ Procedure 
Code, no Court of Session shall take cog- 
nizance of any offence unless the case has 
been committed by a Magistrate duly 
empowered, and s. 477 was the only section 
which authorised a Court of Session to 
commit the accused person to itself, and 
under s. 423, Criminal Procedure Code, a 
Court of Appeal may order an accused 
person to be committed for trial. That 
it was clear that what the section means 
is that the Oourt of Appeal can direct 
the Magistrate competent to make a com- 
mitment to commit the accused to the 
Court of Session for trial and that the 
learned Judge was in error in’thinking 
that he had a power to make a commit- 
ment to his own Court. The ruling does not 
support the proposition of learned Counsel 
because it is nowhere laid down in the 
ruling that when the Magistrate is directed 
to commit the accused to the Court of 
Session for trial, the Magistrate is required 
to make an enquiry under Chap. XVIII 
Criminal Procedure Code, and to re- 
summon and re-hear ihe wilnesses for the 
prosecution and take the statement of the 
accused again. Learned Oounsel in fact 
has not produced any ruling whatever 
in which such a procedure is laid down. 
His argument however is that when a 
Magistrate has been ordered to commitan 
accused person for trial, the Magistrate 
can only act under Chap. XVIII, Crimi- 
nal Procedure Code, and if he acts under 
that Chapter, he must, therefore, hold an 
enquiry. 

We consider that this is a very narrow 
view to take and that the particular view 
of the learned Counsel for the accused 
would lead to great difficulties and would 
be prejudicial to accused persons.. On this 
view, ifan Appllate Court directs thata 
commitment should be made, it- would 
give the prosecution an opportunity to call 
fresh witnesses who had not been produced 

(8) A W N1907,178;6 Or, LI, 


1935 


before. Such a matter would be definitely 
tothe disadvantage of an accused person. 
It would also lead to the conclusion that al- 
though the Appellate Court had ordered 
that the accused should be committed for 
trial, the Magistrate would have jurisdic- 
tion to decide whether the accused person 
should be committed for trial or not and 
if he thought fit to disregard the order 
of the Appellate Court and discharge the 
accused person. I consider that there is 
nothing whatever in the language of s. 423 
to warrant the view which has been 
taken by learned Counsel. There has been 
some difference of opinion in different 
rulings as to whether the language in 
8.423 which we have quoted means that 
the actual order for commitment is the 
order passed by the Sessions Court or 
whether it means that the Appellate Court 
directs the Magistrate to pass an order of 
commitment under s. 213. In Sessions 
Judge of Mangalore v. Malinga (9), Queen- 
Empress v. Krishna Bhat (10) and In the 
matter of Kalagava Bapiah (11) this mat- 
ter has been considered. Those Courts have 
come to the conclusion that the Appellate 
Court may order the commitment itself, and 
in Sessions Judge of Mangalore v. Malinga 
(9), it was held that both the courses are 
open ‘to the Appellate Court. In Hasan 
Raza v. Emperor (12) a learned Single 
Judge of this Court made an order that 
the commitment should be to the Sessions 
Court and apparently he intended that 
there should be no intervention by a Magis- 
trate. In Queen-Hmpress Vv. Maula Bakhsh 
(13) a Bench of this Court on p. 207* used 
language which can be read as intending 
that the order ofthe Appellate Court is 
sufficient without the intervention of a 
Magistrate and this can also be deduced 
from the ruling of a Bench in Emperor 
v. Mohan Lal (14). I think that this point 
is of no great importance, and I consider 
that both courses are legal, that is, that 
the Appellate Court under s. 423 may 
either itself commit the accused for trial 
before the Sessions Court or it may 
direct a Magistrate to do so, But where 
it adopts the latter -course, it does 
not give the Magistrate any jurisdiction 
(9) 31 M 40; 7 Or. L J 29. 

(10) 10 B 319. 

(11) 27 M 54, 

(12) 67 Ind. Cas, 728; A I R 1922 All, 345; 23 Cr, 
L J 456; 20 ALJ 568;4 UP L R(A) 153. 

(13) 15 A 205; A W N 1893, 105, 

(14) 29 Ind. Cas, 65; A IR 1915 All. 185; 16 Cr. L 
J 439513 A LJ 477. 
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to make any further enquiry and that the 
enquiry already held is sufficient for the 
purposes of Chap. XVIII. Some difficulty, 


however, arises from the provisions in s. 291, - 


Criminal Procedure Code, that the accused. 
shall be allowed at the trial to examine any 
witness not previously named by him, ifsuch 
witness isin attendance, but he shall not, 
except as provided in ss, 211 and 231, be 
entitled of right to have any witness sum- 
moned other than the witnesses named in 
the list delivered to the Magistrate by 
whom he was committed for trial. Section 
231 which allows further witnesses only 
applies in those cases where there has 
been an alteration of the charge after 
the announcement of the charge. It is 
important, therefore, that the right of the 
accused to give the list of witnesses under 
s. 211 should be maintained in the case 
we are considering. It is, therefore, more 
convenient if an Appellate Court adopts 
the course of directing a Magistrate to 
make an order of commitment. The Ma- 
gistrate then frames a charge or amends 
the charge under s. 210, Criminal Procedure 
Code, and- under s. 211 requires the ac- 
cused to givein his list of witnesses and 
the Magistrate makes a formal order of 
commitment similar to the order in the 
present case under 
that the course adopted in the present 
case is, therefore, most convenient for the 
ends of justice and there is nothing what- 
ever in that course which is irregular. 
The next point which was argued was 
in regard to the statement of the accused. 
The Magistrate had originally taken the 
statement of the accused and at the trial 
the Assistant Sessions Judge took the state- 
ment of the accused at the close of the 


s. 213. I consider ` 


prosecution in the usual way. The case . 


was argued and the opinions of the 
assessors were taken and all the assessors 
stated that they consider that the accused 
is not guilty. This was on September 12, 
1934. A date was then fixed for judgment, 
September 25, and on that date the 


accused appeared before the Court and 


the following order was recorded : 

“To-day is the date for the pronouncement of 
judgment in this case, The accused is present. 
On being enquired he told that the hurt observed by 
the Civil Surgeon on his male organ was due to the 
fact that he was kept in the Kotwali in the night 
and there the Police people had handled it and 
during that it might have got hurt by the nails 
of the fingers of those people. 1 did not tell this 
to the Oivil Surgeon, as he did not ask me about 
it. T did not mention this fact up till now. 


The trial Court stated in its judg- 
ment; 4 
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“ Before taking up the defence I shall further like 
to note that tc-day I had asked the accused how 
he got the hurt on his male organ and he replied 
that he was kept by the Police in the Kotwali and 
thére they had handled it and thus got scratches 
by their finger-nails. This explanation was never 
put forward by the accused up till now. It was no 
doubt suggested during argument by his Advocates 
but I am not ready to believe it,” 


and the Court rejected it. A point was 
taken about this in appeal, when the 
learned Sessions Judge stated that the 
further statement of the accused can and 
should. be disregarded, and that the ac- 
cused was not prejudiced thereby; that 
after all it was an irregularity which can- 
not vitiate the trial. The. point is now 
brought forward that the statement should 
not have been taken after the assessors 
had given their opinions and it is argued 
that the language in e. 342 that the Court 
may at. any stage of any enquiry or trial 
put the questions to the accused to enable 
him to explain any circumstances appearing 
in the evidence against him would not 
cover the action of the trial Court. I do 
-not express an opinion on this point but 
we consider that the accused cannot have 


- been prejudiced in the present case because 


ul 


for one thing all the assessors had brought 
in a finding of not guilty and for another 
thing the Appellate Court has specifically 
stated that it did nol take this statement 
into consideration. The accused cannot, 
therefore, in any way have been prejudiced 
by the procedure if the procedure did in 
fact amount to any irregularity. An objec- 
tion was taken that the Chemical Examiner's 
report was not placed before the trial Court 
but was taken on record by the Appellate 


Court. This allegation, however, is incor- 
rect because the record shows that the 
report of the Chemical Examiner was 


placed” on the record by the Magistrate 


‘and hag remained on the record ever 


since. Some objection was then taken that 


-the Magistrate had not placed a certificate 
“on the evidence of the medical witness. 


Presamably he did not do so, because he 
was not the Magistrate who committed the 
accused for trial to the Court of Session. 
Therefore, it was not necessary todo so. 
This defect was cured by calling the 
Magistrate as a witness under s. 428 to the 
Appellate Court. In no way was the accus- 
ed prejudiced by this procedure. No other 
point was raised in this criminal revision. 
The sentence and conviction appear to be 
correct. 

Sulaiman, C. J.—I agree. The first 
question is whether the omission to ad- 
minister oath to the child made his state- 
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ment legally inadmissible and accordingly : 
the trial is vitiated. There is certainly a 
distinction between a person not under- 
standing questions put to him or prevented 
from giving rational answers to questions 
by reason of his tender years and a 
person not realising the significance of an 
oath and his obligation to state the truth 
and liability for speaking falsehood. So 
far as the Indian Acts are concerned, 
s. 5 of the Oaths Act makes it 
obligatory upon all persons who may be 
lawfully examined or may give evidence 
to take the oath or solemn affirmation, 
and s, 118, Evidence Act, makes only 
such persons competent to testify who are 
not prevented from understanding questions 
put to them and from giving rational 
answers to those questions by reason of 
tender years, etc. Now even though a 
child may be sufficiently grown up so as 
to be able to understand questions put 
to him and to give rational answers to 
such questions, although he is of tender 
years, he may nevertheless be so young 
as not to be capable of realising the 
significance of the oath and his liability for 
it. As a matter of fact a child under 7 
years of age would not be liable criminally 
even if he spoke an untruth. It would, 
therefore, seem to follow that in India 
even children must be made to take oath. 
If they are unable to understand the 
questions put to them, or to give rational 
answers to questions, then there would be 
no point in questioning them at all and 
taking their statements. On the other hand, 
if they are competent to do this, then it is 
obligatory on Courts to administer oaths 
to them. 

The question whether s. 13 would cure 
the defect in every case is not free from 
difficulty. The preponderance of authority 
now is certainly in favour of the view that 
even an intentional omission to take oath - 
or make affirmation would be cured by 
this section. The word ‘‘omission” is 
certainly wide enough to include a case 
where the witness has not taken the oath 
either due to any accidental omission 
which may be unintentional or even where 
the omission is intentional; but I should 
like to guard myself against being under- 
stood to hold that even in an extreme 
case, which is not likely to happen, where 
a Court defies the law and knowing that 
the law requires that an oath should be” 
given and that it is his duty to ad- 
minister oath or to make an adult witness 
affirm it, deliberately omits to ask him to 
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do so or prevents the witness from taking. 


oath, the defect is cured and a record of 
his verbal statement is legal’ evidence. 
In such a case it may be difficult to say 
that. the act was amere omission within 
the meaning of s..13 and was not some- 
thing more than a mere omission, Again 
there may be a case where parties ina 
civil suit agree to abide by the statement 
on oath of a referee or a witness, in which 
case it could hardly be contended that an 
omission to administer oath tothe referee 
would be cured by s. 13, Oaths Act. But 
where the Court acting in good faith and 


possibly under some error of law considers. 


that the oath in the circumstances is not 
necessary, I agree that there would bean 
omission within the meaning of s. 13. 

In the present case the Court in 


care to note on the document on which his 
statement was recorded that the child 
was of such tender gears that in 
opinion of the Court he was not capable 
of realising the significance of an oath and 
it was on that ground only that the 
Court considered it useless and futile to 
ask him to take an oath. 


Even where oath has not been admin- 


istered to a child and his testimony can- 
not be legal evidence,there may be cases 
where the fact that he identified the accus- 
ed consistently from the time soon .after 
the occurrence till his appearance in Court 
may perhaps be some corroborative evi- 
dence and admissible on that ground. 

As to the other question, s. 423, Criminal 
Procedure Code, as worded undoubtedly 
allows both courses to be adopted by a 
Court of Appeal. In an appeal from a con- 
viction, the Appellate Court not only , may 
reverse the finding and sentence and acquit 
or discharge the accused or order him to 
be rə-tried by a Court of competent juris- 
diction subordinate to such Appellate 
Court but may also “order him to. be 
committed for trial.” The words “order 
him to be” must necessarily be construed to 
be understood before the words ‘‘committed 
for trial.” It is clear that the séction 
does not require that the Appellate Oourt 
should “order the Magistrate to commit the 
accused for trial” but what it requires is 
that it should “order the accused to be 
committed for trial.” The section is silent 
as to the Court which should commit the 
accused. It should therefore follow, that 
itis open to the Appellate Court either 
to commit the accused for trial to the 
Sessions Court itself or. to order a 


| 
i 
|| 
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Magistrate to commit him for trial. Sec- 
tion 437 which deals with cases exclu- 
sively triable by the Court of Session ` also‘ 
contains the same words and empowers a’ 
Sessions Judge or a District Magistrate, ' 
instead of directing a fresh enquiry, 
to “order the accused to be committed for’ 
trial.” Although cases triable exclusively ' 
by the Sessions are different In some res- 
pects, there is no doubt that under s. 437, 
it would be opento a District Magistrate 
to commit ‘the accused for trial to the’ 
Sessions Court direct without reference to- 
a Magistrate from whose order he was 
hearing the appeal. The same words’ 
occur in s. 423 and must therefore have 
the same meaning. 

There some difficulties no doubt caused 
by the language of some of the sections in “ 
Chap. XXIII, for example, ss. 287, 288,: 
291, etc., where the words ‘Committing 
Magistrate”. are used. In cases where the: 
Sessions Judge commits the accused for: 
trial -direct, we would have to substitute’ 
the words “Sessions Judge” in place ofa. 
“Committing Magistrate” in many sections 
of Chap. XXIII, which would certainly’ 
create a certain amount of awkwardness, But’ 
ashas been pointed out by my learned’ 
brother, before 1923 there was a provision 
in s. 477, Criminal Procedure Code, under’ 
which a Sessions Judge could commit an’ 
accused person for trial direct without: 
reference to any Subordinate Magistrate’ 
and the same difficulties had to be got’ 
over e-en underthe unamended Code. 
“The contention urged on behalf of the 
accused that in cases where the Sessions’ 
Judge directs any Magistrate to commit’ 
the accused to trial, the proceedings -be- 
fore the Magistrite are governed by 
Chap. XVIII of the Code and that accord- 
ingly it is obligatory on the Magistrate 
to follow the provisions of all the sections 
in that Chapter, has, in my opinion, no 
force. Where in the case of an appeal 


-the Appellate Court is of the opinion that 


the accused should not -be acquitted 
straight off andisalso of the opinion that 
the case wasa fit oneto be tried bya 
Sessions Court so that a more adequate 
sentence may be passed on the accused, it 
is empowered to commit the accused, for 
trial. When such an order is passed, the 
Sessions Judge has already considered 
that there are sufficient grounds fof 
committing the accused for trial. It may 
be that the Magistrate who first tried 
him was of a different opinion, but 
his opinion must be deemed ‘to have 
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been superseded by the Appellate Court, 
and therefore the opinion of the latter 
Court must prevail. It follows that it 
should. no, longer be open to the Ma- 
gistrate. to go back upon this order and. 
decide for himself whether the accused 
should or should not be committed for 
trial. I do not think that it could ever 
have been the intention of the Legislature 
that even where an Appellate Court has 
ordered thatthe accused should be com- 
mitted for trial, it would still be open to 
the. Magistrate to overrule the Appellate 
Court and discharge the accused. It there- 
fore. follows necessarily that when an order 
by the Appellate Court has been passed, 
the-only course open to the Magistrate is-to 
‘proceed unders, 210 to frame the charge, 
and unders, 21], to take the list of wit- 
messes and even take witnesses for the 
accused under s. 212, but not to discharge 
the: accused but only to commit him for 
trial by the Court of Session under s. 213. 
The rest of the procedure relating to the 
issue of summonses for the witnesses for 
defence, for demanding bonds by complain- 
ants and witnesses, the detention in custody 
of the complainant or witnesses in case of 
refusal to execute the bond, notifications, 
etc., have to be followed as laid down in 
the sections following s, 213. This un- 
doubtedly would be a more practicable and 
convenient course and would, in most cases 
save the time of the Sessions Court 
which would otherwise have to be spent 
unnecessarily if ‘the commitment were 
made by the Sessions Judge to the Court 
of the Sessions direct. 


D. Application dismissed 


PRIVY COUNGIL 
Appeal from the Patna High Court, 
May 28, 1935 
LORD BLANESBURGH, LORD RUSSELL 
oF KILLOWEN AND SIR LANCELOT SANDRRSON 
Captain Maharaj Kumar GOPAL 
SARAN NARAIN SINGH—APPELLANT 
VETSUS 
Tun COMMISSIONER or INCOME TAX, 
BIHAR anp ORISSA—RESPONDENT 
Income Tax (Act (XI of 1922), ss 2 2 4 
5. 6, 7, 12 (1) (2)—Held, that ‘the annuity in question 
was income | and taxable, the income being not agricul- 
tural one— Income” tn 8.12 (1), whether limited by 
words-“profits and ‘gains"—Interpretation of statutes 
—Income-tax legislation of one country— Construction 
èn the light of similar legislation of another country 
The ‘assessee who was the owner of Nine Annas 
Fekari ‘Raj, by an indenture, conveyed the greater 
Portion of hbis said estate to the Rani the 
mother-in-law. of his daughter in consideration 
ofthe ‘Rani covenanting to pay the debts of the 
assessee and to pay to hima sum of ‘Ra, 4,73,063, 
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in cash to meet the expenses of his daughter's 
marriage and other urgent necessities, and 


further covenanting to pay him annual sums during 
his lifetime of Rs. 2,40,000 in six instalments, such 
payment being secured by a charge upon the pro- 
perty thereby transferred: 

Held, that this annual payment was not 
“agricultural income” within the meaning of the 
Act, It was not rent or revenue derived from 
land; it was money payable under a contract. 
imposing a personal liability on the covenantor, - 
the discharge of which is secured bya charge on 
land. The covenantor was at liberty to make 
the payments out of any of her moneys, and was 
bound to make them whether the land is suffi- 
ciently productive or not. 

Held, also that the life annuity was “income” 
within s. 12 (1), Income Tax Act. Commissioner of 
Income Tax, Bengal v. Shaw Wallace & Co. (1), fol- 
lowed. 

The word “income” in s. 12 (1), Income Tax Act, is 
not limited by the words “profits” and “gains.” 
Anything which can properly be described as income, 
is taxable under the Act unless expressly exempted. 

Little can be gained by trying to construe an in- 
come tax Act of one country in the light of a deci- 
sion upon the meaning of the income tax legislation 
of another. ; 

Appeal from the Patna High Court, dated 
April 17, 1934, and reported as 151 Ind. 
Oas. 477, 

Mr. A. M. Latter, K. C., Sir Sultan 
Ahmed and Mr, Heyworth Talbot, for the 
Appellant, _ 

Mr. A. M. Dunne, K. C., and Sir Thomas 
Strangman, for the Respondent. 

Lord Russell of Killowen,—The 
appellant appeals from a judgment of the 
High Court of Judicature at Patna on a 
reference under s. 66 (2) of the Indian 
Income Tax Act, 1922 (hereinafter referred 
to asthe Act). The question for decision 
may bestated to be whether the appellant 
is assessable to income-tax and super-tax 
in respect of an annual sum of Rs. 2,40,000 
payable tohim during his life pursuant to 
a covenant contained in the indenture 
hereinafter mentioned. 

The appellant was the owner of an estate 
in British India known as the Nine Annas 
Tekari Raj, He had_a daughter who had 
married a son of Rani Bhubaneshwari 
Kuar (hereinafter referred to asthe Rani.) 

By an indenture, dated March 29, 1930, 
and made between the appellant of the one 
part and the Rani of the other part, the 
appellant conveyed the greater portion of 
his said estatetothe Rani for the valuable 
consideration therein appearing. The in- 
denture recites among other facts that the 
appellant was absolute owner of the estate 
and that for the purpose of discharging 
certain of his debts and of obtaining for 
himself an adequate income he had agreed 
with the Rani for the absolute sale and 
transfer toher of that portion of his said 


1935 
estate described in the first schedule in 
consideration of the Rani covenanting to 
pay the said debts (which amounted in 
fact to a sum of over Rs. 10,00,000) and to 
pay to him a sum of Rs. 4,73,063, in 
cash to meet the expenses of his daughter's 
marriage and other urgent necessities and 
further covenanting 10 “pay him annual 
sums during his lifetime of Rs. 2,40,000 in 
manner thereinafter appearing, such pay- 
ment being secured by a charge upon the 
properly thereby transferred. By the 
operative part of the indenture it was 
witnessed that in pursuance ofthe said 
agreement and in consideration of the sum 
of Rs. 4,73,063 paid to the appellant and 
in further consideration of the covenant 
by the Rani for payment to the appellant 
during his lifetime of the annual sum of 
Rs, 2,40,000 by six instalments, and also 
in consideration of the covenant:to pay and 
indemnify the appellant in respect of the 
said debts the appellant assigned the 
hereditaments therein described unto the 
Rani absolutely. The indenture contained 
a covenant by the Rani‘with the appellant 
for payment to him during his lifetime, of 
the yearly sum of Rs. 240,000 by six 
equal fnstalments, with interest at 12 per 
cent. per annum on any overdue iastal- 
ment, and:to pay the said debte and to 
_ keep the appellant indemnified against all 
suits, actions and proceedings whatsoever 
in respect of the said debts or any of them. 

This indenture doesnot itself contain any 
charge on the estate of the annual sums 
covenanted to be paid ; but their Lordships 
were informed and the case proceeded 
upon the fooling that the stipulated secu- 
rity had been given by e separate docu- 
menb, 

The taxing authorities in assessing the 
appellant in respect of the year 1931-1932 
included inhis assessable income the fol- 
lowing item :—“Other sources, annuity, 
Rs. 2,40,000,” being the sum received by 
him in pursuanceof the Rani’s covenant. 
The appellant contends that no part of this 
receipt should be included (1) because being 
merely an instalment of the purchase price 
payable onthe sale of his estate it is not 
an annuity but a capital sum ; alternatively 
(2) because even ifit be an annuity it is 
not taxable, because it dces not fall within 
the description of-what is taxable under 
the Act; and in the further alternative 
(3) because even if it would otherwise fall 
within such description it is “agricultural 
income” and as such specifically excepted 


from the operation of thé Act, : 
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The relevant provisions ofthe Act are 
the following :— . 
“2, Inthis Act unless there isanything repug- 

nant in the subject or context — 

“(1) ‘ agricultural income’ means— 

(a) any rent or revenue derived from land whichis 
used for agricultural purposes and iseither assessed ` 
to jand-revenue in British India or subject toa 
local rate assessed and collected by Officers’ of 
Government as such; m... 

“3,° Where any Act of the Indian Legislature, 
enacts that income-tax shall be charged for any 
year atany rate or rates applicable to the total in- 
come of an assessee,tax atthe rate or those. rates 
shall be charged for that yearin accordance with 
and subject to the provisions of, this Act in respect 
of all income, profits and ‘gains of the previous 
year of every individual, Hindu undivided family, 
company, firm and other association of individuals. 

“4. (1) Save as hereinafter provided, this’ Act 
shall apply toall income, profits or gains, as deacribed- 
or comprised in section 6, from whatever source 
derived, accruing orarising, or received in British 
India or deemed underthe provisions of this Act to 
accrue, or arise, to bereceived in British India, 

“(3) This Act shall not apply to the following 
classes of income : : 


“<viil) Agriculturalincome. 


46) Save as otherwise provided by this Act,the 
following heads of income, profits and gains, shall be 
chargeable to income tax in the manner hereinafter 
appearing, namely ;— i 

“(ij Salaries, 

“(zi) Interest on Securities 
“(iii) Property. 

iv) Business. 

“\v) Professional Earnings. 
“@i) Other Sources. 

“7, (1) The tax shall be payable by an assessee 
under the head ‘Salaries’ in respect of aay salary or 
wages, any annuity, pension, or gratuity, and any 
fees, commissions, perquisites, or profits received by 
him in lieu of, or in addition to any salary or wages, 
whith are paid by or on behalf of Government, a 
local authority, a company,or any other public body 
or association, or by or on behalf of any private em- 
ployer. . 


“;2 (1) The tax shall be payable by an assesses 
under the head ‘Other Sources’ in respect of income, 
profits and gains of every kind and from every source, 
to which this Act applies (if not included under any 
of the preceding heads), 

“ 2) Such income, profits and gains shall be 
computed after making allowancefor any expenditure 
{not being in the nature of capital expenditure) 
incurred solely for the purpose of making or earning 
such income, profits or gains, provided that no 
allowance shall be made on account of any personal 
expenses of the assezsee." = a 

In their Lordships’ opinion it is im- 
possible to hold that this annual payment 
is ‘‘agricultural income” within the 
meaning of the Act. It is not rent or 
revenue derived from land; it is money 
payable under a contract imposing a 
personal liability on the covenantor the 
discharge of which is secured by a charge 
on land, “The covenantor is at liberty to 
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make the payments out of any of her 
moneys, and is bound to make them 
whether the land is sufficiently productive 
or not. Their Lordships are in agreement 
with the opinion of the Judges in India 
which upon this point was unanimous. 

Upon the remaining questions there has 
been a division of opinion among those 
Judges. The Chief Justice and Varma, J. 
-were of opinion that the sumin question was 
not a capital sum, but was “income” within 
the meaning of that word as used in 
8.12 (1) of the Act, and therefore taxable. 
On the other hand, Khaja Mohammad 
Noor, J. took the view that the transaction 
was a sale of the estate for a capital sum 
or price of an amount dependent on the 
duration of the appellant's life, and that 
each annual payment was an instalment 
of that capital sum and therefore not taxa- 
ble as income. 

Their Lordships find themselves in agree- 
ment with the Ohief Justice and 
Varma, J. Indeed but for the elaborate 
argument addressed to the Board they 
might well have contented themselves with 
adopting the careful judgment of the 
Chief Justice which covers the whole ground. 
It is impossible, withoutignoring the plain 
language of the indenture of the 29th March 
1930, to treat the annual payments as instal- 
ments of a capital sum. To say that they 
are part of “the price" of the sale does not 
make them necessarily capital payments. 
Itisonly to say that they are part of the 
consideration for the transfer of the proper- 
ty, and that consideration may- well take 
the form of annual sums which will be in- 
come in the hands of the payee. In this 
indenture the intention of the appellant is 
made clear. He was absolute owner of the 
` estate ; he could have given it away. What 
he does, and what he states in the docu- 
ment he wishes to do, is to part with the 
estate inorder to get rid ofhis debts, and 
toobtain for himself an adequats income. 
He accordingly transfers the estate to the 
Rani and obtains from her in exchange (1) 
acovenantto pay the debts in the second 
schedule, (2) a sum of cash to meet the ex- 
penses of his daughter’s marriage, and (3) a 
covenant topay hima life annuity. This 
isclearly no ordinary bargain and sale bya 
vendor and purchaser at arm's length, for 
the money consideration bears ro relation 
to the actual value of the property. The 
amount ultimately payable by the purchaser 
depends upon the life of the vendor. It is, 
their Lordshipsthink, clearly a case where 
the owner of the estate has exchanged 
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a capital asset for (inter alia) a life annuity 


which is income in his hands. It is not 
a case in which he has exchanged ` 


-his estate for the capital sum payable in 


instalments. 

Butitwas argued that even though the 
life annuity be income, as distinct from 
capital, it stillis notincome taxable under 
the Act, because the words “income, profits © 
and gains” in s. 12 (1) of the Act 
must be construed as including only such 
income as constitutes, or provides a profit 
or gain tothe recipient ; i.e., that the word 
“income” is in some way limited by its 
association with the words “profits” ‘and 
“gains.” This being so, itis said that in 
view of (a) the true value of the estate 
(alleged to be about 2 crores of rupees) and 
(b) theage of the appellant (alleged to be 
about 47 at the date of the transaction), the 
annuity could never constitute or provide a 
“profit” on “gain” to him, and therefore 
cannot be “income” whichis taxable under 
the Act, 

Their Lordships agree with the opinion 
expressed by the Chief Justice upon this 
point. The word “income” is not limited 


. by the words “profits” and “gains”. Anything 


which can properly be described as income, 
is taxable under the Act unless expressly 
exempted. In their Lordships’ view the 
life annuity in the present case is “ income” 
within the werds used in the judgment of 
this Board which was delivered in the case 
of Commissioner of Income Tax, Bengal 
v. Shaw Wallace & Oo. (1), viz.:— 

“Income their Lordships think in this Act connote 
a periodical monatary return ‘coming in’ with some 
sort of regularity from definite sources, The source 
is not necessarily one which is expected to be cons 
tinuously productive, but it must be one whose object 
isthe production of a definite return, excluding 
anything in the nature of a mere windfall. This 
income has been likened pictorially to the fruit of a 
tree, or the crop of a field. It is essentially the pro- 
duce of something, which is often loosely spoken of as 
‘capital’. Butcapital though possibly the source in 
the case of income from securities, is in most cases 
hardly more than anelement in the process of pro- 
duction,” yah h = 

Here the source of thelife annuity is the 
covenant. The life annuity is the produce 
of one of the items (viz., the covenant) which 
the appellant has taken in exchange for 
the estate. 

Reference’ was made before their Lord; 
ships to various decisions upon the taxing 
Acts of other countries, Acts which are 


(1) 136 Ind. Oas. 742; 59I A 206 at p. 212; Ind. 
Rul. (1932)P 0156; 9O W N 515; 36 O WN 053; 
A IR 1932 P © 133; (1932) MW N 618; 55 OLJ. 
336; (1952) A LJ 588; 34Bom.L R 1033; 36 L 
W 63; 63M L J 124 (P C.). ; 
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couched in different terms and framed upon 
different lines. So far as those decisions 
had any revelance to the points under 
consideration, they appear to have been 
suitably considered and dealt with in the 
judgments of the Chief Justice and Varma, 
J. Their Lordships think it unnecessary 
to discuss them further. They content 
themselves with repeating the view express- 
ed in the judgment of the Board above 
referred to, that little can be gained by 
trying to construe an income tax Act of 
one country in the light of a decision upon 
the meaning of the income tax legislation of 
another, : ; f 

For the reasons above appearing their 
Lordships are of opinion that this appeal 
should be dismissed, and they will humbly 
advise His Majesty accordingly. 

The appellant must pay the costs of the 
appeal. 

D. Appeal dişmissed. 

Solicitor for the Appellant :—Messrs. 
Douglas, Grant & Dold. 


Solicitors for the Respondent :—Mr. Soli- , ¢ ‘ 
| Consideration and necessity for the bonds. 


citor, India Office. : 


PATNA HIGH COURT 
Civil Appeal No. 71 of 1931 
February 12, 1935 
FAZL ALI AND ROWLAND, JJ. 
DWARKA RAM AND 0OTHERS— PLAINTIFFS— 
APPELLANTS 
VETSUS 
Bakshi PARNAW PRASAD SINGH AND 
oTHERS— DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1808), O. XLI, r. 27 
—Admission of additional evidence by Appellate 
Court— Hindu Law—Joint family—Manager— Aliena- 
tion—Validity—Onus of proof— Representations by 
manager, whether can be used to corroborate recitals in 
deed—Mortgage suit—Every item should be scrutiniz- 
ed. 
An Appellate Oourt invited to admit additional 
evidence on appeal under O. XLI, r, 27 Oivil Pro- 
cedure Code, should do so with great caution, Such 
additional evidence may be admitted ifthe Court 
finds it necessary to enable it to pronounce judg- 
ment, Parsotim Thakur v, Lal Mohar Thakur (1 h 
followed. [p, 861, col. 1.1 

The burden of proving that an alienation by a 
manager ofa joint Hindu family is valid and for 
necessity, rests on thelender. And for this the 
Tepresentations made by the manager, accompany- 
ing the loan, are evidence which can be used to 
corroborate the recitals in the deed. In euch cases 


itis enough if the alienee proves that antecedent ' 


debia were due. He need not further prove that 
they could net be paid without entering into this 
transaction. 

[Oase-law referred to.} 

lt is the universal practice in mortgage suits that 
every item of consideration hasto be acrutinized. 
The essential difference between a suit to enforce a 
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mortgage and a suit to set aside a sale. is that in | 
the former case the lender has to prove what amount 
is justly due to him and in the lattercase the 
question is whether the sale should stand or not, 
[p. 864, col. 2.] 

{Oase-law referred to] _ 

O. A. from an original decree of the Sub- 
Judge, Shahabad, dated September 15, 1930, | 

Messrs. P. C. Manuk, B. P. Sinha and 


Shambhu Parmeshwar Prasad, for the 
Appellants. 
Messrs. P. Dyal, Akhauri Chandra 


Shekhar Sinha and Bajrang Sahay, for the ` 
Respondents. 


Rowland, J.—This is an appeal by the 
plaintiff in a suit founded on three 
mortgage bonds. The defendants aro 
Bakshi Parnaw Prasad Singh and Bakshi 
Onkar Prasad, sons of Bakshi Ram Pragas 
Singh deceased. Parnaw was major and 
Onkar was minor at the time of the execu- 
tion of the bonds. The first bond was 
executed by the father and Parnaw and the 
other two were executed by Parnaw only. 
The suit was contested by defendant No. 2 
only who challenged execution, passing of 


He also raised a plea that his father Bakshi 
Ram Pragas Singh wasof unsound mind 
on the date of the execution of the bonds, 
The Subordinate Judge has found that 
all three bonds were duly executed and 
that the consideration was paid. He has 
found that Bakshi Parnaw Singh was the 
karta when the bonds in the suit were 
executed and that Bakshi Ram Pragas 
Singh was not in a sound state of mind 
when he joined in the execution of the first 
bond in suit. His finding as regards 
necessity was that the plaintiff had not 
proved either necessity or proper enquiry, | 
and as a resuit, he dismissed the suit 
holding the debts to benot binding on 
the estate. Those findings which are in 
favour ofthe plaintiff have not been chal- 
lenged by the respondents and the points 
for determination in the appeal are whether 
the consideration money of the bonds was 
advanced for necessity or after proper 
enquiry as to necessity and whether 
Bakshi Ram Pragas Singh was of unsound 
mind at thetime of the first bond. The 
first bond Hx. 1 was dated October 30, 1917; 
it is fora consideration of Rs. 1,400 and 
stipulates for interest at 12 per cent. per 
annum. The executants are Ram Pragas 
Singh and Parnaw Prasad Singh as kartas 
of their joint family, The bond recite’ 
six items of necessity. for which the loans 
were taken. I shall deal with them in 
order but should first state that the ori- 
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ginal bond is not in evidence. The order- 
sheet dated July 28, 1930, shows that the 
entire record was missing in*consequence 
of a theft having taken place in the office. 
Accordingly parties filed copies of the 
plaint, written statement and documents 
which were used atthe trial. During the 
trial the plaintiff obtained certified copies of 
the three bonds from the Registration Office 
which he filed on August 28,1930, but by 
oversight they were not marked as.exhibits. 
At the hearing of the appeal the plaintiff 
tendered them in evidence and the other 
side not havingraised any objection they 
have been marked as exhibitsin this Court. 
The plain copies of the three bonds were 
Ex. 1 (a) and 1 (6), and we have marked 
the certified copies as l-1, 1 (a)-1 and 1 
(b)-l. I may conveniently refer here to 
the plain copies of hand-notes used by 
the plaintiff in support of some of the 
necessities. The defendants on August 
25, 1930, filed a petition stating that the 
hand-notes of which copies have been filed 
by the plaintiff were not filed before and 
that the plaintiff by filing these copies 
wanted-to take undue advantage of the loss 
of the record. Defendant supported this 
petition by an affidavit dated August 
26,1930. Defendant prayed that the copies 
might not be taken in evidence. To this 
petition the plaintiff filed a rejoinder sup- 
ported by an affidavit traversing the above 
allegation. At the trial the plaintiff exa- 
mined as a witness Mahabir Prasad the 
registered clerk of his Pleader who deposed 
that both bonds and hand-notes had been 
filed in the suit and that he had made the 
copies from the originals. The contesting 
defendant though he entered the witness 
box did not depose anything in support of 
his allegation that no such hand-notes had 
been filed. The Subordinate Judge was 
therefore right in accepting the evidence 
and admitting the copies of hand-notes. 
The first item of necessity recited in the 
bond Ex. lis payment of Rs. 916-13-3 to 
the Maharaja of Dumraon on account of 
a rent decree in respect of Pandepur 
which was advertised for sale in Execution 
Case No. 289 of 1917. The plaintiff deposes 
that Bakshi Ram Pragas and Parnaw 
Prasad assured him that they had to pay 
the sum of Rs. 916-13-3 to the malik on 
account of the rent decree. He says that 
they showed him the sale proclamation 
which he got Dwarka Lal to read and thus 
learnt that Ks. 916-13-3 was due to the 
raj. He saysthat he went to Buxar and 
enquired of the Sheristeddr who confirmed 
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this after referring toa paper and he says 
that the decretal dues were deposited in 
Buxar Munsifi. Against this `evidence of 
the plaintiff is the bare statement of defen- 
dant. No. 2 Bakshi Onkar Prasad Singh: 
“Maharaja had no decree for arrears of 
rent against us and no decree was ever 
paid.” This witness having been a minor 
anda student of a school at the time of the 
bond is manifestly incompetent to speak 
from first-hand knowledge. He says that 
he learnt the fact that there was no decree 
for arrears of renton inquiry from the law 
agent at Buxar which inquiry he made 
after the institution of the suit. He can- 
not name the law agent at Buxar though 
he says that he js alive. He has not cited 
the law agentas a witness. He says that 
the information was given to him after 
referring to the registers of the Dumraon 
raj and he has not called for the registers. 
That is to say there is no real rebutting 
evidence. The Subordinate Judge's com- 
ment on this alleged necessity is : 
“Tt cannot be doubted fora moment that 
simply talking lies in Court.” 

These words are said by the Subordinate 
Judge not of the defendant but of the 
plaintiff. The reason given by him js that 
there isno document on record to show 
the existence of the decree; that the plaintiff 
has not produced the sale proclamation 
or the copy of the chalan and cannot name 
the Court or the date fixed for sale in the 
execution case or the sheristedar from 
whom he inguired about necessity. The 
Subordinate Judge has not referred to 
the fact that the bond Ex. 1 itself recites 
this necessity with particulars of the 
number of the execution case and the pro: 
perty and establishes an admission by the 
executants of the existence of that neces- 
sity. It certainly corroborates the state- 
ment of the plaintiff that he was assured 
of the existence of this necessity by the 
executants themselves and to my mind 
there is no good reason why the plaintiff's 
statement regarding inquiry on this point 
should not beaccepted. - 

The plaintiff has asked usin appeal to 
admit in evidence a certified copy of list 
of records disposed of and deposited in the 
record room to prove the existence of 
execution case No, 269—decree-holder 
Maharaja of Dumraon and judgment-debtor 
Bakshi Ram Pragas Singh. This was 
filed by him in the lower Court on Septem- 
ber 3, 1930, with a petition praying for 
it to be admitted inevidence and stating 
that-he- had been asked by the Court to 


he is 
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produce it, This was after the close of 
argument and the Subordinate Judge 


declined to admit it in evidence. We have 
been askedto admit this document in 
evidence on appeal but in my opinion it 
isnot necessary todo so. An Appellate 
Court invited to admit additional evidence 
on appeal under O. XLI, r. 27, should do 
so with great caution 3s was strongly 
emphasised by their Lordships of the Privy 
Council in Parsotim Thakur v. Lal Mohar 
Thakur (1), and it is difficult to bring the 
introduction of this document in evidence 
at this stage under either the first or the 
second sub-rule of O. XLI, r. 27. Such 
additional evidence may be admitted if 
the Court finds it necessary to enable it to 
pronounce judgment. But in the present 
case it seems very clear that the evidence 
of the plaintiff that after proper inquiry 
he was satisfied of the existence of this 
necessity ought tobe accepted and it is 
not, therefore, necessary to admit further 
corroborating evidence on this point. The 
Subordinate Judge was not justified in 
calling the plaintiff a liar merely because 
of the absence of some possible items of 
corroborative documentary evidence with 
regard toa transaction 12 years old in 
respect of which the defendant if he chose 
could have adduced reliable rebutting 
evidence. Parnaw, the brother of the con- 
testing defendant, is alive and defendant 
No. 2 has admitted | 
“he is Honorary Magistrate at Buxar, he is my 
well-wisher, he is competent to manage and under- 
stand his busines; I believe him to be faithful.” 
There cannot inthe circumstances of the 
present case be any suggestion that defen- 
dant No.l has been. or is colluding with 
the plaintiff. I am clearly of opinion that 
Rs. 916-13-3 was in fact borrowed to ‘save 
the family property from sale in execution 
of arent decree. (His Lordship examined 
the remaining items and considered the 
evidence regarding insanity and the judg- 
ment proceeded). ] now turn to the question 
of onus of proof. The leading case of course 
is Hanuman Prasad Pande v. Babuee 
Moonraj Koonwaree (2). That was a suit to 
recover possession of property in the pos- 
session of a usufructuary mortgagee and 
their Lordships observed that 


“the question on whom does the onus of proof lie 


(1) 182 Ind, Cas. 721; AI R 1951 PO 148; 581A 
254; 10 Pat 651; 33 Bom. L R 1015; (1931) A LJ 
_ 513.35 OW N 766; Ind. Rul. (1931) P O 209: 24 L W 

76;540LJ1;12PL T 683; (1931) M W N 929; 61 
M'L J 489 (P. 0.). 

(2) 6MIA 393; 18 W R 8ln: 2 Suther 29; 7 Sar, 
552; Seyestre 253n; 19 E R 147 (PO), 
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in such suits as the presentis one not capable of 
any general and inflexible answer, the presumption 
proper to be made will vary with circumstances 
and must be regulated by and dependent upon 
them.” < 

This case has been applied and followed 
in almost all the many succeeding decisions. 
It was further observed that the representa- 
tions madé by the manager accompanying 
the loan had been held to be evidence 
against the heir and that such prima facie 
proof was reasonable and rightly to be 
required where the lender seeks to enforce 
his security against the heir. In Banga 
Chandra Dhur v. Jagat Kishore (3), it was 
stated rather more definitely that the 
burden of proving that the dispositions 
were lawful rests on the lender and this 
dictum was repeated in Anand Ram v. 
Collector of Ettah (4). Inthe former of 
these decisions it was stated that recitals by 
themselves cannot be relied on for proving 
the assertion of fact which they contain but 
the recitals, their Lordships thought, 

“cannot be disregarded nor on the other hand 
can any fixed and inflexible rule be laid down as 
to the proper weight which they are entitled to 
receive. 

In Dharam Chand Lalv. Bhawani Misrain 
(5) apparently it was sought tosupport the 
alleged necessity fora mortgage by the 
recitals only without evidence of representa 
tion having been made to the lender that 
there was necessity and in the circumstances 
of that case it was held that necessity 
was not established and the transaction was 
bad. Another circumstance which was 
considered was that Saraswati, the borrower, 
had admittedly received a large sum on 
the death of her husband, a circuimstance 
which suggested an inference that there 


was no necessity. On the other 
hand in Benares Bank, Ltd. v, Hari 
Narain (6) where the necessity for 


some items of advance had been fully 
established and as to one item the proof 
rested on the recital coupled with a repre- 
sentation as to a necessity by one of the 
borrowers, the High Court thought that 
necessity for this item was not established 


(3) 36 Ind, Cas. 420; A I R 1916 PO 110;43I A 


249; 44 O 186; 20 M L T 335; 31M L J.563;4, L. W 
458: 8 Bom, L'R E68; 24 O LJ487;1 PLW1;210 
W N 225; 10 Bur L T177 (P 0). ee 

(4) 44 Ind, Oas: 290; AI R 1917 P O 188; 40 A 174; 


34M L J 291:4L W 323; 4 P L W 226; 16 A LJ 
245; 23 ML T 228,22 OW N 484; 270 LJ 363; 
20 Bom. L R 524; (1918) M W N 446 (P O). 
(5) 25 0189; 24 I A 188; 1 OW N67 (P ©). ° 
(6) 137 Ind. Cas. 781; A T R 1932 P O 182; 59 I-A 
300; 54 A 564; Ind, Rul. (1932) P 
826; 3t Bom. L R 1079; 55 O L J 59 
(1932) A L J 714; 36 L W 56; 63 M L J 92; (1932) M W 
N788; 13 P L 1491 (PO 
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but the Judicial Committee were unable 
to agree. They attached importance to the 
representation as corroborating the recital 
and gave the plaintiff a desree for the 
disputed amount, 

For the respondents in the eppeal before 
us great stress has been laid on the 
burden of proof and it has been argued 
with special reference to Dharam Chand 
Lal v. Bhawani Misrain (5) that the plaint- 
iff was bound to show not only that the 
antecedent debts were due but that they 
could not be paid without eniering intoa 
mortgage. That extreme position would 
place on the lender an impossible burden 
of proving facts not within his knowledge 
and not accessible to him without pursuing 
his enquiry toa length which the borrower 
might have resented as being in the 
nature of an inguisition, and the argument 
is not supported by the decision relied on. 
‘In the decision the facts indisated prima 
facie that there was no pressure on the 
estate and no necessity to borrow because 
the widow had recently received a very 
large sum of money. In the present case 
the defendant Onkar has indead sought to 
show that there was no necessity by stating 
in his evidence that the family were well off, 
that they had an income of Rs. 4,000 from 
the zamindarit and kast lands, but he has 
produced no papers to support this bare 
assertion and there are some circumstances 
'in this case rendering it far from improbable 
that the family were in difficulties at the 
time of the transaction we are discussing. 
There had been disputes with ihe tenantry 
80 acute that the raiyats of Gaeighat in or 
‘about 1910 beat Pragas inflicting injuries 
to which his insanity has been attributed. 
Onkar’s own statement is that thereafter he 
could not properly understand his business 
and the management devolved on Parnaw 
and Onkar under the direction of their 
grandmother, their mother being dead. 

That is itself a state of things in which it 
is likely that the management might be 
more or less inefficient, If the 
shikmi pattas put in evidence by defendants 
are genuine, portions of the family holding, 
about 14 bighas in extent, were let out on 
Somewhat unusual terms. Settlements 
were made for one year at a time 
and all the rents were taken in ad- 
yance. Without laying to muzh stress on 
the matter it may be said that this 
method ofsettlement indicated a need of 
realising ready cash and a difficulty in 
carrying on the cultivation of the holding 
at the expense of the family. Then there 
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are successive borrowings by Parnaw 
under Exs. 3 (d) dated January 10, 1917, 3 
(b) dated May 31, 1917, and 3(c) dated 
June 6, 1917. The repeated borrowing of 
small amounts was referred to in Banga 
Chandra Dhur v. Jagat Kishore (3) as a cir- 
cumstance supporting the inference that 
there was necessity for borrowing. In my 
opinion the evidence sdduced by the plaint- 
iff should have been accepted as proving 
necessity respecting all the items of 
Rs. 916-13-3, Rs. 61-3-0, Rs. 200, Rs. 107-8-0, 
Rs. 65 and Rs. 49-7-9. This last item was 
laken according to the recital for “road 
cess and expenses ofa suit and execution 
and regsitration of bond” for this small 
amount the lender was, [think, entitled to 
rely on the assurance of necessity given 
by the borrowers, and I would accept the 
enquiry made from them as sufficient. 
The next bond Ex. 1 (a) is dated May 
28,1919, which was executed by Parnaw at 
the plaintifi's houseat Nagwa being writ- 
ten out at Chandpali at the house of 
Dwarka Lal, the scribe. The amount 
borrowed is Rs, 6CO with interest at 12 
percent. per annum with annual reste. 
The necessity forthe bond is said to be 
repayment of Rs. 320-8-0 due to the mort- 
gagee himself under the handnotes Ex. 3 
and 3(a); the balance Rs. 279-8-0 was 
taken in cash “for Government revenue 
and family expenses.” The  handnote 
Ex. 3 was executed by Parnaw on Novem- 
ber 3, 1918, for Rs. 150 said to be required 
of litigation and certain other 
necessities, interest payable at 14 per cent, 
Lal. 
The mortgage bond does not allude to the 
necessity for this handnote. The other 
Ex, 3 (a), also for Ra. 150, is dated December 
Parnaw, written 
by Dwarka Lal.- It is to bear interest at 
l} per cent. per month. The recital in 


_ the handnote isthat it was borrowed for 


paying the decretal amount of Maharaja. 
The plaintif says regarding these handnotes 
that the money was borrowed by Parnaw 
but does not say that he made enquiries 
as to the necessity for them. As regards 
the remainder of Rs, 279-8-0 it is not stated 
how much was required for Government 
revenue and how much for family expenses. 
With regard tothe consideration of this 
bond I amof opinion that the plaintiff 
has not shown necessity or adequate en- 
quiry as to necessity and, therefore, in 
my opinion the claim on this bond fails. 
The third mortgage bond Ex. 1 (b) was 
executed on August 4, 1919, by Parnaw 


1935 


Prasad for a consideration of Rs. 500 bear- 
ing interest at 12 per cent. per annum, 


the scribe was Dwarka Lal. Of the attesting ` 


witnesses Jugdeyal Lube of Nagwa has 
been examined. The first item of con- 
sideration is Rs. 40 for payment of rent of 
a holding in Baida. The only evidence 
that plaintiff gives about this is that he 
was told by Parnaw that he required Rs. 40 
for payment of malik’s rent. He did not go 
to Baida and did not apparently make any 
further enquiry. The nextitemis Rs. 80 
for rent of land in Baijnathpur due to 
Kesath Babu. The plaintiff says that he 
went to Baijnathpur and went to the 
Tahsildar of Kesath Babu and made en- 
quiries. [think thatin respect of this item 
sufficient enquiry is proved to show that 
the plaintiff fully satisfied himself as to 
the necessity. The next item is Rs. 105 
for purchase of books for Bakshi Onkar 
Prasad defendant No. 2. We know that 
Bakshi Onkar Prasad was a student at 
school at the time ard the plaintiff says 
that Parnaw Prasad told him that Rs. 105 
was required for purchase of books fcr 
defendant No. 2. I would accept the 
evidence as chowing that sufficient enquiry 
was miade tothe necessity of this item of 
advance. The third item is Rs. 125 for 
repayment of verbal loan taken from Debi 
Datt. Debi Dutt is dead, No handnote is of 
course forthcoming in support of this and 
there is no receipt. It is not known for what 
purpose Parnaw Prasad borrowed this sum 
(if he did borrow it) from Debi Dutt. The 
last item is Rs. 150 for cultivation, litiga- 
tion and domestic , needs. Beyond the 
plaintiff's statement that he was told by 
Parnaw that he required money for house- 
hold expenses and that Dwarka and 
Saligram told him of this necessity, there is 
no evidence in support of it. The plaintiff 
never went to village Baida, the residence 
of the defendants. In respect of this item, I 
think that he has not made out proof 
either of necessity or of adequate enquiry. 
It has been argued for the plaintiff that 
when the necessity for an alienation has 
been established, when it is found that the 
bulk of the consideration money was taken 
for family purposes binding on the estate, 
the entire transaction should be upheld. 
For this contention reliance is placed on 
the doctrine laid down by the Privy Coun- 
cil in Sri Krishen Das v. Nathu Ram (7) 
(7) 100 Ind, Cas. 130; A 1R1927 P O 37; 541A 79; 
49 A 149; 25 A LJ 80; (1927) M W N89; 88M LT 


48; 40 WN 184: 8P L T 210; 31 OW N 462; 29 
Bom. LR 825; 45 O L J 386; 52 M L J720 


(PO). 
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as applied in Hitendra Narayan Singh 
v Sukhdeo Prasad (8). Inthe Privy Council 
decision which arose out of a suit Lo set 
aside asale of joint family property for 
Rs. 3,500, it was proved that out of the 
purchase price Rs. 3,000 had been taken for 
purposes of necessity but as to the balance 
of Rs. 500 necessity was not proved. The 
Privy Council held that the entire trans- 
action should be affirmed quoting with 
approval an observation of the Allahabad 
High Court in another case that 

“it is not always possible for the father of a family 
to sell just that share of the property which will 


bring in the precise sum which is wanted to clear 
the debts which are binding.” 


In the Patna case Das, J., said 


“the case of a mortgage stands exactly on the same 
footing as a case of sale.” 


Actually the Patna case was one in 
which the suit had not been a suit by a 
mortgagee to enforce his security but a 
suit by members of the family of the debtor. 
to set aside an execution sale held in 
pursuance of a decree passed on a mort-’ 
gage and the question therefore was whe- 
ther the sale should be set aside or not. 
With great respect, it would have been 
more relevant in that case to compare a 
sale in execution of a mortgage decree: 
with asale by private treaty: but if the 
learned Judge intended to lay down that 
the case of a suit to enforce a mortgage 
stands on the same footing as a case for 
Setting aside a sale, that is a question 
which did not arise in the appeal which: 
was under consideration and was a mere 
obiter dictum, both for this reason and be- 
cause the learned Judge had already held 
that inthe case before him the plaintiffs 
were not entitled to raise the question of 
necessity on snother ground, namely that- 
they were not alive at the date of the 
original transaction sought to be impugned. 
I think it necessary to refer to that case 
because in Mulla’s Principles of Hindu 
Law under para. 245 it is set down as: 
being the view of the Patna High Court 
that the case ofa mortgage stands on the 
same footing as the case of a sale and 
that mortgages as well as sales are govern- 
by the rule that where the transaction is 
justified by necessity the sale must be 
upheld unconditionally. The contrary view 
has been taken in JaiIndra Bahadur Singh 
v. Khairati Lal (9), where the question 
arose directly. The suit was on a mort- 


(8) 115 Ind, Cas, 886; A I R 1929 Pat. 360; 8 Pat, 
558; 10 P L T 79. 

(9) 113 Ind, Oas, 489; AI R 1928 Oudh 465; 4 Luck 
107;5 O W N 836. 
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gage- bond for Rs; 35,000 of which 
Rs.” 341,000- weré provëd and Rs. 1,000 
were fot proved to have been taken: for 
purposes of necessity. It was pointed out 
that in Sri Krishen Das v. Nathu Ram- 
(7), the sale was upheld in its entirely on 
the express ground that : 

“it isnot always possible for the father (or ma- 
nager) or a family to sell that share of the property 
which will’ bring in the precise sum which is 
wanted to clear the debts which are binding.” 

The case of a mortgage was distinguish- 
ed in the Oudh case because “the father 
can borrow the precise amount required 
to meet the family necessity.” 


accords with the regular practice which 
is to inquire into the necessity of every 


` item and to disallow everything for. which. 


necessity is not ‘either proved or to be 
presumed on proof of inquiry. Beginning 
at the earliest case Hanuman Prasad 
Pandey v. Babuee Moonraj Koonwaree (2), 
the directions in remand were that 

“the validity, force and effect of the bond as to 
all and each of the sums of which the sum of 
Rs. 15,000 thereby purporting to be secured is 
composed depended on the circumstances under 
which the sums or such of them as were advanced 
by the appellant were respectively so advanced by 

m" ’ . 


and their Lordships directed accounts to 
be taken.. In Anand Ram v. Collector of 
Ettah (4) the money advanced was 
Rs. 3,000 out of which it was proved that 
necessity existed to the limited extent of 
Rs. 1,698 and the transaction was upheld 
to that extent only,- the -balance being 
disallowed. In Ganga Prasad v. Maharani 


Bibi (10) where the necessity for the loan - 


was established but it was held uineces- 
sary. to have borrowed at such a high 
rate of interest, the principal sum was. 
decreed, but interest was calculated at a 
reasonable rate and the suit was decided 
accordingly. The same course was followed 
in Ram Bhujawan Prasad Singh: v. Nathu 
. Sah (11). Again in Benares Bank, Limited v. 
Hari: Narain (6), the total sum advanced 
had been Rs. 28,000 and the entire contest 
‘was as to how much of this amount had been 
taken for necessity. Eventually it was 
found that Rs. 3,658 had been borrowed 
for a thica business which was not an- 
cestral and that the .minor’s interest in 
the joint family property was not liable 
for this part of the debt. I -need not 

*(10)°11 O 379; 12 I A 117; 4 Sar. 621 (P 0). 

(11) 71 Ind. Cas. 932; A I R 1923 P O 37; 50 
14; 2 Pat. 285,4 P.L T 29; 32M-L T 129; 44 
615; 25 Bom, L R 568; (1923) M W N 382; 38 
z ef LW 767; 1 Pat, L-R 445; 28 0 W 
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tion is based on a sound principle and - 
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multiply authorities; it is the universal 
practice in mortgage suits that every item’ 
of consideration has to be scrutinized. 
The essential difference between a suit to, 
enforce a mortgage anda suit to set aside 
a sale is that in the’ former case the - 
lender has to- prove what amount is justly. - 
due to him and in the latter case the, 
question is whether the sale should stand ` 
or not. It is because I find so well known 
a work as Mulla’s Principles of Hindu Law. 
appearing to ignore this important dis- 
tinction that I have thought it necessary 
to emphasise it. 

Having regard to the above consider- 
ation, I would hold that of the consider- 
ation money of the bond Ex. 1 (b) the itema 
of Rs. 80 and Rs. 105 weretaken for.neces= 
sary purposes and are binding on ‘the 
estate; whereas the evidence fails to prove 
necessity or proper inquiry leading to pre- 
sumption of necessity for the remaining 
items of advance. The rate of interest 
agreed on was a fair rate of interest, 
I wonld allow the appeal and give the 
Piaintiff a decree to the extent indicated 
by the above findings, that is to say. 
allowing the entire claim.on the first bond 
Ex. J, disallowing the claim on the second. 
bond Ex. 1 (a) and allowing the claim on 
the third bond Ex. 1 (b), so far as it refers 
to the items of advance of Rs, 82 and 
Rs. 105 with-interest thereon, The portions 
of the claim allowed will bear interest at 
bond rate tothe date of decree. Date of 
grace willbe fixed six months hence. The 
plaintiff will get costs of both Courts pro: . 
portionate to his success and the defen- 
dants will bear their own costs. 

Fazl Ali, J.—I agree. be ud 

D, Order accordingly. - 
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Section 90, Evidence Act, clearly requires the pro- 
duction-to the Court of the particular document, in 
regard to which the Court may make the statutory 
presumption. Ifthe document produced is a copy: 


admitted under s. 65, Evidence Act, as secondary. 


evidence, and it is produced from proper custody and 
is over thirty years old, then the signatures 
authenticating the copy may be presumed to be 
genuine, Khatter Chunder Mookerjee v. Khetter Paul 
Sreeterutno (1), Ishri Prasad Singh v. Lalli Jas 
Kunwar (2), Dwarka Singh v. Ramanand Upadhia (3) 
and Shri Gopinath Maharaj Sanottam v. Moti (65, 
not approved, Shripuja v. Kanhayalal (5), approved. 
Seethayya v. Subramanya Somayajulu (4), referred 
to, 

Held, on evidence positive and otherwise, that 
the genuineness of the will in question was sufficiently 


established and the widow had authority to adopt. 


Rajendra Nath Holdar v. Jagendra Nath Banerjee (7) 
applied, 

The value of the riwaj-i-am as evidence of 
customary law is well established and though such 
customary law as found inthe riwaj-i-am is to be 
found principally amongst the agricultural classes, it 
is also to be found amongst classes which are not 
agricultural, Vishno Ditti v. Rameshri (8), and 
Ramkishan v. Jainarayan (11), relied on, 


Customary law, (as evidenced in riwaj-i-am of 
Delhi District) if found to exist in 1880 and 1910, must 
be taken to have the ordinary attribute of a custom 
that it is ancient, and it is for those who challenge, to 
rebut the prima facie evidence of the riwaj-i-am that 
the customary law (of the Delhi District) applied to 
a person qs a jat resident therein. 

According to customary law of Delhi District a 
jat can adopt an orphan. 

In the District of Delhi, the custom that the 
adoptee should be of the same gotra is recommendatory 
and a person of a different gotra may be adopted; in 
other words, factum valet, 

Messrs. L. De Gruyther, K. C., J. M. 
Parikh, and B. B. Lal, for the Appellant. 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, Sir Thomas Strangman, for the 
kespondent. 


Lord Thankerton.—These are con- 
solidated appeals from four decrees of the 
High Court of Judicature at Allahabad, 
dated January 16, 1929, which substantially 
reversed a decree of the Additional Sub- 
oe Judge of Meerut, dated March 2, 
1925. 

The property in suitin the Sahanpur 
estate, situated in the District of Meerut, 
and the last male holder was Kunwar 
Khushal Singh, 2 Hindu Jat, who died 
on August 6, 1879, leaving surviving him 
a widow, Rani Raghubir -Kunwar, who 
died on November 24, 1920. The present 
suit was instituted on May 1,1923. 

The right of succession to the estate 
lies between the plaintiff-appellants Nos. 1 
to 5, who are now admitted to bathe nearest 
reversiond?s and the original respondent in 
the leading.appeal, Kunwar Brijraj Saran 
Singh, defendant No.-1, in the suit, who-i 
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now deceased, and whose représentative is 
now respondent. Defendant No. 1 was in 
possession, and claimed as adopted son 
under an adoption made by the said Rani 
on April. 13, 1903. The fact of the 
adoption is not disputed, but its validity 
is challenged by the appellants, and this 
forms the main issue in the appeal. The 
remaining plaintiffs and defendants claim 
under rights derived from plaintiffs 
Nos. 1t0 5 and defendant No. 1 or Rani 
Raghubir Kunwar respectively, but no 


separate question arises asto their rights, ` 


unless the appeal succeeds. 


The validity of the adoption of defend- 
ant No. 1 is challenged in respect of (1) 
the widow’s authority to adopt, and (2) 


the fact that defendant No. 1 was an. 


orphan at the time of his adoption. 


Khushal Singh was the adopted son of 
Raja Nahar Singh of Ballabgarh in the 
Delhi District, at that time in the North- 
Western Provinces. Nahar Singh joined 
the mutineers during the mutiny and was 
hanged; his estate was confiscated in 


1858 by the Government, who granted ` 


allowances to his dependants on condition | 


that they left their home. Khushal Singh 
migrated to Kuchesar, a large estate in 
the Bulandshahr and Meerut Districts, 
and married Bhup Kunwar, the daughter 
of Gulab Singh, the last male owner 
of that estate. On 
Kunwar about 1859, there was litigation 


the death of Bhup : 


amongst various claimants to the estate | 


including Khushal Singh, which ended 
in a compromise, which was recorded in 


a decree dated May 29, 1868, and under ` 


which a 5 anna share was carved out of 
the estate and allotted to Khushal Singh 
and was thereafter known as theSahanpur 
estate, the succession to which is now in 
dispute. After the compromise Khushal 
Singh married Rani Raghubir Kunwar, 
who was the daughter of Umrao Singh, 
to whom a 6 anna share had been allotted 
under the compromise, which retained the 
name of the Kuchesar estate. The te- 
maining 5 anna share went to one Partab 
Singb, and is known as the Muhiuddinpur 
estate. 


“It is alleged that on July 26, 1879— 


eleven days before his death —Khushal 
Singh executed a will, under which, by 
paragraph three he gave authority to hig 


widow to adopt a boy, in the event of’ 
his having no son or adopted son living at 


his death, ` 


866 
“in accordance with the _custom prevailing among 
the Jats, in the first place from the family. of the 
present rais of Kuchesar, in the second Place a 
descendant cf Rao Maharaj Singh, resident of 
Muhiuddinpur, and in the event of this being im- 
possible, in the third place, any boy belonging to 
the brotherhood. She should bring up the boy, 
educate him and perform his marriage. From the 
time of adoption that son shall be like -he begotten 
son of my. wifeandme. But when a boy of one family 
has been adopted a boy of another family shall not 
have any right to urge his claim for being adopted.” 
That authority is in terms narrated in 
the deed of adoption of defendant No. 1 
of April 13, 1903. The original will has 
not been produced, but a copy has been 
produced, which was made in 1397, under 
circumstances which will be referred to 
later. 

Khushal Singh and his family were Hindu 
Jats, and the appellants maintain that 
they were governed by the Mitakshara Law, 
under which the adoption of an orphan is 
admittedly invalid. But the respondents 
maintain that, at the time of his migration 
in 188, Khushal Singh was ‘governed by 
the Customary Law of the Delhi District, 
that he carried it with him tothe Meerut 
~ District, and retained it till his death. It 
° is not disputed’ ihat, if the Customary” 
Law. applied to Khushal Singh when he 
left the Delhi District in 185g, he retained 
it till his death. The appellante, however, 
maintain that the Customary Law did not 
- apply to Khushal Singh in 1858, on two 
grounds, namely, that its application was 
limited to agricultural village communities 
among the Jats, and that; in any event, 
it did not apply to Nahar Singh,. who was 
a ruling chief with sovereign powers, or 
his family. 

On the asbumpticn that the Customary 
Law did apply to Khushal Singh and his 
family, the respondents maintain that, under 
that law, (a) the adoption of an orphan is 
allowed, and (b) failing proof of the antho- 
rity to adopt in the will, the widow was 
* entitled to adopt without authority or con- 
sent as regards self-acquired property, 
which the estate in suit is admitted to have 
been. The appellants maintain that the 
adoption of defendant No. 1 was not valid 
under the Oustomary Law, in respect that 
admittedly he was not of the same gotra ` 
as Khusual Singh. 

As regards the alleged will, the appel- 
“lants challenge its genuineness, and, inciden- 
tally, an important question has arisen as 
to whether the respondents are entitled 
to use the copy will as secondary evidence, 
and, if so entitled, as to its evidəntial value. 
‘The respondents claim to use the copy as 


' BABANT sinGit v. Bkis RAS sakan sinen -(P. Ô.) 


16610 
seccndary evidence on the ground that the 
original is proved to have been lost in terms 
oi s. 65 (c) of the Evidence Act (I of 1872). 
The appellants further maintained that, if. 
the will were held proved, defendant No. 1, 
being the son of a sister of Rani Raghubir 
Kunwar, was not a member of the Kuchesar 
family (Khandan), and that, therefore, his- 
adoption was not warranted by the authority 
given in the will. 

It will be convenient to- deal first with 
the questions as to the proof of the alleged’ 
will, and as to the loss of the original will. 

The evidence, both oral and documen- 
tary, on these matters has been fully 
discussed in the judgments in the Ccurts. 
below, and it is unnecessary to refer to it 
in great detail. The learned Subordinate’ 
Judge held that neither the genuineness nor 
the loss of the original will had been proved; 
the High Court held that both facts had 
been sufficiently established. ` 
- The most outstanding part of the evi- 
dence relating to the history of the will ig 
ihe evidence with regard to the proceedings 
in the Court of the Settlement Officer of 
Meerut in 1897, twenty-six years before the 
date of the present suit. In an applica- 
tion by two priests of atemple for correc- 
tion of the khewat regarding a 5 biswas’ 
share of Mouza Pooth, which was founded on 
the. will of Khushal Singh as confirming the 
gift of that property to the charity, the peti- 
tioners asked that Rani Raghubir Kunwar 
should be summoned to produce the will; the 
kani was visited by a Qanungo on behalf of 
the Settlement Officer, who took a state- 
ment from her and made a copy of the will. 
Later the will itself was produced in the 
Court of the Settlement Officer. It was 
not disputed that the copy, which is that 
which the respondents seek to use as 
secondary evidence, is to be taken as a 
correct copy of the original document, which 
purported to be the will of Khushal Singh, 
and the appellants are therefore driven 
to maintain that this original document was 
a forgery concocted by Rani Raghubir, 
Kunwar about 1894 or 1898, it may be with 
the help of her father, Umrao Singh. They 
further maintain that the application of, 
the priests was prompted by the Rani or 
her father in order to give the seal of 
publicity to this false will. j 

Umrao Singh died on June 3, 1898, 
and in 1901 the Rani filed a suit against 
her brothers for a very large claim in res- 
pect of Umrao Singh’s malversation of her 
estate, the main defence to which was an 
allegation that she had adopted Inderjit. 


1935 


Singh, the son of her brother Girraj Singh 
on June 16, 1898, immediately after her 
father’s death. This suit was compromised 
by the Rani’s acceptance of a portion of her 
claim on condition that the question of 
Inderjit’s adoption should not be re-opened, 
and a consent decree was made on 2lst 
July, 1902. On the adoption of defendant 
No.1 by Ranion April 13, 1903, Inderjit 
Singh re-opened his claim as an adopted 
son by a suit for recovery of the estate, 
and the Rani, regarding this suit as a 
breach of the compromise of 1902, brought 
a fresh suit for recovery of the profits due 
to her. Inderjit’s suit was dismissed in 
both Courts, the final decree being in 1909, 
and the Rani’s suit was settled in 1912 by 
a second compromise. There can be little 
doubt that throughout these family disputes 
and litigations the will was treated as a 
valid will; its authority was recognised as 
authorising the adoption of defendant 
No.l andas the authority for the alleged 
adoption of Inderjit Singh. The original 
will was not pro luced in the litigations but 
the recognition of the will rendered this 
unnecessaly. A copy of it was used in 


connection with the adoption of defen- 
dant No. 1. 
With regard to the lossof the original 


will it must be observed that the dispute 
is more as tothe genuineness of the will 
than as toits contents, as also that there 
can beno doubt that a document existed 
which purported to be a will and from 
which the copy was taken and the enquiry 
is as tothe lossof this document, In the 
opinion of their Lordships there is suff- 
cient evidence to establish its loss. The 
learned Subordinate Judge would appear 
to have allowed his grave suspicions as to 
the genuineness of the will to have affected 
his mind on this qvestionof admission of 
evidence, and thus to credit defendant 
No.1 with a desire to suppress: the false 
document, But their Lordships are of 
opinion that it is sufficiently established 
by the evidence that the original document 
was notin the repositories ofthe Rani at 
her death, and had not been found since 
by defendant No.1; his information from 
the Rani supported by the evidence of 
Jeoni, a former maid of the Rani, is that 
it was given by the Rani to Girraj Singh 
prior to 1903 and that he had not returned 
it. Girraj Singh was summoned on behalf 
of the respondents to give- evidence and 
to produce the original will of 1879; on 
September 2, 1924, he presented an appli- 
cation to the Subordinate Judge submitting 
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that if his evidence should be thought 
necessary, he should be informed of the 
-date of his examination but stating, ‘‘nei- 
ther the original will requisitioned from me 
was ever withme nor is it now.” Loss 
can never be proved absolutely, and, al- 
though Girraj Singh was not called as a 
witness, their Lordships regard this evi- 
dence of loss of a document which has not 
been seen forso many years as sufficient 
to satisfy the provisions of s. 65 of thé 
Evidence Act, Accordingly, they hold that 
the copy is admissible as secondary 
evidence of the original and it may, there- 
fore, as already stated, be taken as a correct 
copy of the original document, 

In the first place, the appellants main- 
tain that inferences adverse toits genuine- 
ness may be derived from the terms of the 
will itself. They did not seek to support 
the view ofthe Subordinate Judge that it 
was improbable that Khushal Singh 
would have made a will on the date ascrib- 
edtoit. According 10 the appellants the 
terms ofthe will should lead one to con- 
chide that it was made when it was known 
that Khushal Singh had died without, 
having adopted any one and at 8 time 
when Umrao Singh was pressing the Rant 
to adopt one of his sons, and the Rani was 
not averseto doing so ifshe was left’ in 
supreme control of tho property during 
her life despite the adoption. This con- 
tention is founded onthe absence of any 
express provision for the widow, in the 
event of the testator who was then 37 
years old dying leaving a son natural or 
adopted by him during his life. Their 
Lordships are unable to see anything un- 
usual in the terms of the will, nor is it 
unusual fora will not to be registered. 

The appellants next contend that the 
actings of the Rani from the date of 
Khushal Singh's death in 1879 until the 
production of the will in 1897 were in- 
consistent with the existence of a genuine 
will. With the exception of the goshwara 
statements the papers relative to the 
Rani's application for mutation of names 
on her hasband’s death are not available ; 
in the goshwara it is entered as an applica- 
tion for mutation ‘‘by virtue of succession” 
but the witness from the Collectorate; who 
produced the goshwara, stated that on: 
examination he found that mutations that 
have taken place in any way are ordinarily 
recorded as by succession. Accordingly no 
relevant inference can be made on that 
point. As regards -the agreement ‘by 
Musammat Lachmi, the mistress of Khushal 
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Singh and the deed of gift by the Rani, 
both dated November 10, 1879, no mention 
is made of the will and its provision for 
Lachmi but the Rani is described as “the 
legal and absolute owner of and heir to his 
estate” which is not so suggestive of intes- 
tacy. While the gift would appear to be 
less in amount than that provided for 
Lachmi by the willit may well be that it 


was more liberal than was necessary as. 


on intestacy. A transmission of part of 
the property by Lachmi in 1902 shows that 
she was by then aware of the provision 
for her in the will and there is no evidence 
that she ever challenged the gift of 1879 
as inadequate. The power of attorney by 
the Rani in‘favour of Umrao Singh dated 
May 10, 1880, and the’ Rani's plaint in a 
mortgage suit dated December 20, 1886, 
describe her as owner “by right of inherit- 
ance” and do not mention the will. While 
these four documents will fit in with the 
appellants’ case, their Lordships regard 
them asjust the type of evidence as to 
which adequate explanation might have 
been afforded, if the present challenge by 
ue prelune had not been so long de- 
ayed. i 

Before considering the positive evidence 
as tothe genuineness of the will it is ne- 
cessary to deal with the argument that 
the copy of the will having been admitted 
as secondary evidence under s. 65 of the 
_ Evidence Act, the Court is entitled to 
presume the genuineness of the original— 
which purports to be over thirty years old 
—by virtue of s. 900f the Act, which 
provides as follows :— . . 

“90. Where any document purporting or proved 
to be thirty years old is produced from avy custody 
which the: Court in the particular case considers 
proper, the Court may presume that ths signature 
and every other part of such document which 
purports to be in the handwriting of any particu- 
ar person is in that person’s handwriting, and, jn 
the case of a document executed or attested, that it 


was duly executed and attested by the persons by 
whom it purports to be executed and attested,” 


This argument is based on’ cer:ain deci- 
sions to which it will be necessary to refer. 
The High Court stated that if they were to 
be guided by the wording of the section 
alone, they might have some difficulty in 
holding that such a presumption might be 
made, but that there was a preponderance 
of authority in favour of the proposition. 
The earliest of these cases was Khetter 
Chunder Mookerjee v. Khetter Faul Sree- 
terutno (1), in which the will, more than 


thirty years old, had been lost, and a copy 
(1)5 0'886; 6 OL R199, 
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was tendered. After holding that loss had 
been proved so as to admit the copy as 
secondary evidence, Wilson, J., said, in re- 
ference to s. 90: 

“Under the section the execution of a document 
produced from proper custody and more than thirty 
years old, need not be proved, if the document ‘js 
produced’, I do not think the use of these words 
limits the operation of the section to cases in which 
the document is actually produced in Court. I 
think that as the document has been shown to have 
been last in proper custody, and to have been lost, 
and is more than thirty years old, secondary evi- 


ence may be admitted without proof of the execution 
of the original.” 


This case was followed, but with doubt 
in Ishri Prasad Singh v. Lalli Jas 
Kunwar (2), it was also follored in 
Dwarka Singh v. Ramanand Upadhia (3), 
though Walsh, J. preferred to base his 
decision on exercise of the powers given to 
the Court by s. 114 by way of analogy 
tos. $0. 3 

In face of the clear language of s. 90, 
their Lordships are unable to accept these: 
decisions as sound. The section clearly 
requires the production to the Court of the 
particular document, in regard to which the 
Court may make the statutory presump- 
tion. If the document produced is a copy, 
admitted under s. 65 as secondary evidence, 
and it is produced from proper custody 
and is over thirty years old, then the 
signatures authenticating the copy may 
be presumed to be genuine, as was done in 
Seethayya v, Subramanya Somayajulu .(4); 
in that case the dispute was asto the terms 
of a grant, which had admittedly been 
made. Their Lordships approve of the 
decision in Shripuja v. Kanhayalal (5), in 
which the Judicial Commissioner held that 
production of a copy was not sufticient to 
justify the presumption of due execution 
of the original under s. 90, and they are 
unable to agree with the subsequent over- 
ruling of that decision in Skri Gopinath 
Maharaj Sanothan v, Moti (6). 

Turning then to the positive evidence, 
including the copy will,” their Lordships 
prefer the view taken of the oral evidence 
by the High Court to that taken by the 
Subordinate Judge, and their Lordships are 
of opinion that the principles laid down by 


(2) 22 A 294; A W N 1900, 82. . 

(3) 51 Ind. Cas 275; 41 A £92;17 ALJ 711; LUP 
L R(A) 81 > < 

(4) 117 Ind. Cas. 597; 561A 146; AI R 1923 PO 
115; 33 OW N 578; 29 L W 804; 52 M453; 31 Bom. 
L X 756; 490 LJ 566; 56 M L 3750; (19299) M WN 
553 (P. O.). fo 

(5) 53 Ind. Cas. 947; 15 NL R199, s. 

(6) 148'Ind. Cas, 561; A I R 1934 Nag 67;6 RN 
188; 30 N L R 155, . 
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this Board in Rajendra Nath Ealdar v. 
Jagendro Nath Banerjee (7), were rightly 
applied by the High Court in the present 
case. While the principles so laid down 
are in general terms, the facts in that case 
may be noted. The testator died in 
September 1837, the will was produced in 
August 1838, the adoption was made in 
1818, and the widow died in 1864, upon 
which the suit was filed, challenging the 
genuineness of the will, upon which the 
‘ authority to adopt rested. The will had 
been accepted for 27 years, and the adop- 
tion had been made 16 years before the 
challenge. The testator left a mother, a 
widow and four sisters, and under the will 
the mother took the whole estate for her 
life; the mother died in 1855. Some pro- 
vision appears to have been made for the 
widow, but she disputed the will in 1844, 
and then compromised the litigation on 
the basis of acceptance of the will. Prior 
to the birth of the plaintiff in the suit 
before the Board a more distant relative 
had been the presumptive heir of the tes- 
tator. In that case, as in the present one, 
a successful challenge by the heir during 
the lifetime of the widow ‘would not have 
obtained for him possession of the estate 
but, in addition, in that case the person, 
whose failure to challenge was founded on, 
had only a presumptive right, as con- 
trasted with the certainty of the present 
appellants’ right. It is true that in that 
case when the will was produced in 1838 
by the mother, who claimed, as executrix, 
to be substituted as decree-holder in a 
suit in which her son had recovered a decree 
in his lifetime, the writer of the instrument 
was examined and one, if not two of the 
attesting (witnesses?) were also examined,, 
and the Judge appears to have been satis- 
fied at all events for the purposes of the 
application, which was supported by the 
widow, the document was to be treated as 
a true document. In the present case, 
though there is no record of any examina- 
tion of similar witnesses, the will was filed 
before the Revenue Officer in 1897, and it 
is to be assumed that the Revenue Officer 
was satisfied that it was to be treated as 
a true document for the purposes of the 
application. In the present case the will 
was publicly produced 23 years before the 
death, of the widow, ard the adoption had 
been made .17 years before. The fact that 
the will in the present case was not so 
produced until 18 years after the death of 

()14M IA 67;7BL R 216;5W RPO41; 2 
Suther 422; 2 Sar. 666 (P. O). RS RAL ae 
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„the testator would not tend to decrease 
the incentive to challenge it. The fol- 


lowing passage may he quoted from the 
judgment of the Board, which was delivered 
by Sir James Colvile: — 

“We, therefore, find that for a period of twenty- 
seven years this will was, with the exceptions I 
have mentioned, acted upon and recognised by the 
whole of the family of Kalli Prasad Heldar, 
and that the legal status of the appellant was 
acquired under it with the knowledge of all the 
members of the family. If the document had been 
a fabrication, and if there were persons who might 
have intervened and have contested the will, the 
presumptive heir, who was in existence before fhis 
title was defeated by the birth of the present con- 
testing respondent, might have come forward in 
one way or another and contested the will. There- 
fore, there arises from all these circumstances a very 
strong presumption, which their Lordships do not feel 
themselves at liberty to disregard, in favour of the 
will. No doubt these circumstances, as the law stands, 
are not conclusive against the first respondent. He 
hasthe right to call upon the appellant, the defendant 
in the suit, to prove his title: but their Lord- 
ships cannot but feel that while he has that extreme 
right, every allowance that can be fairly made for 
the loss of evidence during this long period, by 
death or otherwise—every allowance which can ac- 
count forany imperfection in the evidence—ought 
to be made; and, on the other hand, that in testing 
the credibility of the evidence which is actually 
given, great weight should be given to all those 
inferences and presumptions which arise from the 
conduct of the family with respect to the will and to 
the acts done by them under the will. The case seems 
to their Lordships to be analogous to one in which 
the legitimacy ofa person in possession is}questioned, 
a very considerable time after his posseesion has 
been acquired, by a party who has a strict legal 
right to question his legitimacy. In such a case 
the defendant, in order to defend his status, should 
be allowed to invoke against the claimant every 
presumption which reasonably arises from the 
long recognition of his legitimacy by members 
of the family or other persons. The case of an 
Hindu claiming by adoption is perhaps as strong 
as any case of the kind that can be put; 
because when, under a document whichis supposed 
and admitted by the whole family to be genuine, 
he is adopted, he loses the rights —he _ may lose 
them altogether—which he would have in his own. 
family ; and it would be most unjust after long 
lapse of time to deprive him of the status which he 
has acquired in the family into which he has been 
introduced, except upon ths strongest proof of the 
alleged defect, in his title." 


In the present case the adoption took 
place with great publicity and formality, 
and the Courts below have found that the 
appellants knew all about it at the time. 
Attached to the will are the names of 
two Pleaders and ten witnesses of evident 
respectability, of whom the two Pleaders 
and four witnesses are known to havé 
been dead in 1897, and of the remaining 
six, five are. known to, have been alive at 
the time of the adoption in 1903; of these 
one diedin 190}, and the remaining four 
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died in the years 1908 to 1910. Their Lord- 
ships agree with the High Court that the 
evidence of Bhagwan Singh is of great 
value; he states that he went to the feast 
after Khushal Singh’s death with his 
brother Sheo Baran Singh, and in the 
presence of his brother and the Rani 
took the will in his hand and 
identified his brothers signature on it. 
The respondents are also entitled to rely on 
the evidence of Ganga Saran that he went 
with his uncle, Ganga Pratab, to Khushal 
Singh at Meerut, when the latter showed the 
will to his uncle and asked him io sign it, 
which he saw his uncle do. There is also 
the evidence of the wiinssses Tilok Chand 
and Musammat Jeoni as to having seen 
the will about 1892 and just after Khushal 
Singh’s death respectively, upon which 
the respondents are entitled to rely. 

In their Lordships’ opinion, the respond- 
ents are entitled to the benefit of the 
principles above referred to, and that, in 
that view, the genuineness of the will is 
sufficiently established. Accordingly, the 
Rani had authority to adopt, provided that 
the adoption is valid in other respects. 

Their Lordships agree with the view of the 
High Court that the adoption of defendant 
No. 1 was warranted by the terms of the 
authority given in the will. 

_ The next question is whether Khushal 
Singh, when he left Ballabgarh in 1858, 
was governed by the Customary Law of the 
Delhi District. The respondents rely main- 
ly onthe ‘‘riwaj-i-am” prepared for the 
Delhi District in 1880, certified extracts 
fiom which have been produced, and the 
Manual of the Customary Law of the Delhi 
District published officially in 1911 from 
the riwaj-i-am completed shortly before. 
It is clear that the Jats are included and 
also that the enquiries included Ballab- 
garh as part of the Delhi District. The 
value of the riwaj-i-am as evidence of 
Customary Law-is well established before 
this Board; the most recent decision is 
Vaishno Ditti v. Rameshri (8), in which 
the judgment of the Board was delivered 
by Sir John Wallis, who states (p. 421*) :— 

“It has been held by this Board that the riwaj- 
i-am isa public record prepared bya public officer 
in discharge of his duties and under Government 
rules ; thatit is clearly admissible in evidence to 
prove the facts entered thereon subject to rebuttal; 
and that the statements therein may be accepted 
gven if unsupported by instances ; Beg v. Allah 


` (8) 113 Ind. Cas. 1; 35I A 407; 29 P L R 654; AIR 
1928 P O 294; 55 M L J 746; 28 L W 908; 45 O L J 38; 
(1929) M W N 5; 10 L 86 (P, 0). 
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Ditta (9); Ahmad Khan v Channi Bibi (10`. Fur- 
ther, manuals of Customary Law in accordance with 
riwaj-i-am have been issued by authority for each 
District, and in their Lordships’ opinion, stand on 
much the same footing as the riwaj-i-am itself as 
evidence of eustom.” 


It has also been found by this Board 
that, though OQustomary Law is to be 
found principally amongst the agricultural 
classes, it is also to be found amongst class- 
es which are not agricultural, Ramkishore 
v. Jainarayan (11). Their Lordships agree 
with the High Court that such Customary 
Law, if found to exist in 1880 and 1910, 
must be taken to have the ordinary attri- 
bute of a custom that itis ancient, and that, 
unless the contrary is proved, it must be 
assumed to have existed prior to1858 when 
Khushal Singh left the Delhi District. 
Accordingly, it is for the appellants to 
rebut the prima facie evidence of the riwaj- 
4--am that the Customary Law of the Delhi 
District applied to Khushal Singh as a 
Jat resident therein, at the relevant date. 

The appellants maintain, in rebuttal, 
that the Customary Law did not apply to 
Khushal Singh, as a member of the family 
of a ruling chief, who had sovereign powers. 
It is enough to say that the appellants have 
failed to satisfy their Lordships that the 
Raja of Ballabgarh occupied such a posi- 
tion, or that he was nota “chief who held 
the position rather of jagirdar than of 
Native prince:” Aitchison’s Treaties, 4th 
Edn.), vol. viii, 119. It is further impor- 
tant to note that this contention of the 
appellants is inconsistent with the will of 
Khushal Singh, which directs the adoption 
to be made “in accordance withthe custom 
prevailing amongst the Jats.” 


| Accordingly their Lordships are of opini- 
on that the respondents have established 
that the Customary Law applied to Khushal 
Singh when he left the Delhi District in 
1858. But the appellants maintain that 
the adoption of defendant No. | was invalid 
in that it did not comply with the Customary 
Law in two respects, viz. that defendant 
was an orphan, and that he was not of the 


(9) 38 Ind, Cas, 354; 44 I A 89 at. p. 97;12 P WR 
1917; 21M L T 310; 32M LJ 615; 19 Bom L R 388; 
45 P R 1917; 15 A L J 525; 21 O W N 842; 44 O 749; 
26 Or L J 175 (P. O). 

(10) 91 Ind. Oas 455;°52 IA 379 at p. 383; AIR 
(1925) P O 267; LR6 AP C190: 5L 502; 30 WN 
93; 30 O W N 6; 50 M L J 637(P 0.). 

(11) 64 Ind. Cas, 782; 48 I A 405; 17 NL R 163; 15 
L W 144; (1922)M WN 125; 30MLT 144,42M LJ 
80; A I R 1922 P 02; 49 0120; 260 WN 881; 20 4 
L J 857 (P, ©), 
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same gotra as Khushal Singh, either of 
which would invalidate the adoption. 

The reason that under the Mitakshara 
Law, an orphan cannot be adopted, is be- 
cause a boy can be givenin udoption only 
by his father or his mother, and such giv- 
ing is an essential part of the ceremonies, 
but Answer 87 in the 1911 manual does not 
prescribe such giving asa formality neces- 
sary to constitute avalid adoption. Answer 
83 shows that a brother can be givenin 
adoption, and answer 86 shows that a 
sister's son or a daughter’sson may be ad- 
opted ; and, further, answer 8 shows that a 
boy may be adopted even after tonsure or 
investiture with the sacred cord, and that 
there is no age limit, except that the age of 
the adoptive son should be less than that 
of the adoptive father. This mekes it clear 
that the conditions of adoption under the 
Mitakshara Law are completely superseded 
by the Customary Law, and there is no rea- 
son for excluding an orphan under the 
latter ; but, if it were necessary, their Lord- 
ships agres with the High Court that the 
evidence in the present case is sufficient 
to placethe validity of the adoption of an 
orphan beyond question. 


‘Tt is admitted that defendant No.1 does 
not belong to the same gotra as Khushal 
Singh, and the appellants found on answer 
174 in riwaj-i-am of 1880, No such res- 
triction is suggested in the manual of 1911. 
But answer 174 of 1680 appears to make 
clear, by the second example in the column 
of particulars that is only a recommendation 
that they should be of the same gotra, and 
thata person of a different gotra may be 
adopted ; in other words, factum valet. 

Their Lordships are therefore of opinion, 
on the whole matter, that the adoption of 
defendant No. 1 was valid, and thatthe ap- 
pllanis’ appeal fails. This renders it un- 
necessary to consider the validity of the 
transactions challenged bythe appellants 
in the plaint. 


Their Lordships will humbly advise 
His Majesty thatthe consolidated appeals 
should be dismissed with costs to the legal 
representative of the respondent Kunwar 
Brij Raj Saran Singh deceased, and that 
the four decrees of the High Court dated 
the 16th January, 1929, should be affirmed. 
As regards the costs of the first respon- 
dent in appeal No. 15 of 1931, the appellants 
should pay him such costs as are attribut- 
able to his appearing and putting in a case 
by reason of the issues raised which were 
special to him, together with such costs of 
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perusing the record as were reasonably in- 


curred in relation to such special issues. 

D. Appeals dismissed, 

Solicitors for the Appellant.—Messrs, 
Dauglas Grant & Dold. 

Solicitor for the Respondent.~Messrs. 
Hy. S. L. Polak & Co. Sanderson, Lee & Co. 





RANGOON HIGH COURT 
Special Second Civil Appeal No. 9 of 1935 
February 27, 1935 
BAGULEY, J. 

MA THET MAY— APPELLANT 
VETSUS 
U PO TUN— RESPONDENTS 


Burden of proof—Registered sale—Purchaser in ` 


possession—Burden of proving that it is bogus is on 
person who alleges it— Sale. ` 
When a purchaser is in possession of property 
under a registered sale-deed, the burden of proof that 
the sale-deed or legal transfer is bogus lies upon the 
person who wishes to assail it. V.H. R.M. Firm v. 
Maung Ba Kyin (1), Oficial Receiver v. P. L. K. M. 
R.M. Chetiyar Firm (2) and Harry Pope v. The 
Official Receiver of Rangoon (3), referred to. 
Special Secord Civil Appeal, against the. 
decree of the Assistant District Uourt of 
Pegu ia Oivil Appeal No. 46. of 1934, 
arising out of Oivil Regular Buit No. 26 
of the Township Oourt of Thanatpin, ` 
Mr. S.C. Mukerjee for Mr. Kya Gaing, 
for the Appellant. 
Mr. Kyaw Myint, for the Raspondent. 


Judgment.—This appeal arises out of 
a suit for a declaration. Ma Thet May had 
a decreas against on: Mi B Kyia, and in 
execution of that decree attached a house. 
U Po Lun applied for removal of attach- 
ment, producing a deed of transfer whereby 
Ma E Kyin made over to him her interest 
in the house in question. Attachment was 
removed, so Ma Thet May filed a regalar 
suit asking for a declaration that the deed 
of transfer was collusive and bogus and 
asking that herright to attach tha house 
may be declared. She was successful in the 
trial Court, the Judge considering that the 
burden of proving the genuineness of the 
deed of transfer lay upon the defendant, 
On appeal the learned Assistant District 
Jadge pointed out that the burden of 
proof jay upon the plaintiff who asked that 
Court to declare ths deed of transfer in- 
operative. Oa that view of the law he held 
that the plaintiff failed to make out her 


case. The plaintif now comes to this Court s 


on second appeal. 

The learned Assistant District Judge wag 
quite correct with regard tothe burden of 
proof; vide V, E. R, M, Firm v, Maung Ba 
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Kyin (1), and to the point may also be 
quoted two other rulings Official Receiver v. 
P. L. K.M. R. M. Cheityar Firm (2) and 
Harry Pope v. The Official Receiver of 
Rangoon (3). The Privy Council in all 
these cases have consistently laid down 
. that when’ a'purchasèr is in possession of 
property under a registered sale-deed, the 
burden of proof that the sale-deed or legal 
. transfer is bogus lies upon the person who 
wishes to assail it. ` 

In the present case, on behalf of the 
appellant it is urged that. the transfer by 
My Kyin to Po.Tun was made during the 
pendency of the suit filed by Ma Thet May 
against Ma E Kyin. It is also pointed out 
that this house constituted the whole of the. 
immovable property of Ma E Kyin and that 
at the time the movable property was also 
disposed of to other creditors. It is further 
pointed out that after the so-called transfer 
Ma E'Kyin remained in occupation of the 
house, paid the’ revenue and collected rent 
from a tenant to whom she sub-let a portion 
of this house. All these points. are quite 
true, but as against these we have the fact 
that Po Tun had been the employer of 
Maung Kala, Ma E Kyin’s husband. Maung 
Kala, sometimes alone, and sometimes with 
his wife as joint signatory, had borrowed 
money from Po Tun. A volume of pro- 
missory notes stamps and promissory note 
forms have been produced which look 
genuine on the face of it, and there is 
oral evidence to prove that when Maung 
Kala was in his house sick (he died not 
very long after, of consumption) Po Tun 


came down to him and asked him for pay- - 


ment of'two promissory notes for Rs. 500 
each, with interest. Maung Kala pointed 
out that he was unable to work and earn 
money and that all the property he 
had was his house, and it is alleged- that 
there was an oral agreement. whereby the 
house was verbally made over to Po Tun, 
the idea being that the registered deed 
should be executed later when Maung 
Kala was well enough to attend the Regis- 
teration Office. - It is said that at this time 
the promissory notes were cancelled, and 
returned to Maung Kala, and the valuation 


(1) 105 Ind Oas. 788; 5 R 852; 4 O W N 926; 53 
ML J 388; A I R 1927 P O 237; 29 Bom L R 1481; 
O W N 28:46 OL J 349; 27 L_W 447 PO 
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of the house.was fixed at Rs. 500, the rést 
of the debts being remitted. Maung Kala, 
as a matter of fact, never recovered from his 
illness, and three months after he died Ma 
E Kyin made the house over to Po Tun 
by registered deed. It is admitted that this 
sort of thing had been done before by Po 
Tun and that this was the only occasion 
on which the promissory notes were return- 
ed before the actual registered deed making 
over the property to Po Tun was completed; 

but it does seem from the evidence as a 
whole that Po Tun had a specially soft 
corner of his heart for Maung Kala and 
Maung Kala’s family, and the mere fact 
that sucha statement is made does not, 

to my mind, show conclusively that the 
transfer was a bogus one, 

Great reliance is placed on a letter- 
admittedly written by Po Tun to Ma Thet 
May, in which he refers to the removal of 
attachment proceedings and goes on to say 
that if Ma Thet May got the house, Maung 
Kala's family would be turned out while 
Po Tun intended to let the daughters stay 
on in the house without rent for life. Po 
Tun then says that after the removal of 
attachment proceedings were completed he 
was going to pay Ma Thet May Rs. 125, 
and [am asked to deduce from this that 
Po Tun must have been acting in collusion 
with Ma E Kyin to defraud Ma Thet May. 
In my opinion, the letter shows the exact 
opposite, Tam unableto conceive why if 
Po Tun was a hard-faced businessman who 
was conspiring with Ma E Kyin to defraud 
Ma Thet May of her just and lawful rights, 
he would inform her that if he succeeds in 
defrauding her of her money he would pay 
her Rs. 125. If he had offered to pay 
Rs. 125, to withdraw her claim and had not 
marked the letter “without prejudice”, it 
might be regarded as an admission of ‘the 
weakness of his case, but in this case he is 
quite clear who is going to win and says 
that after he has won he would pay Ma 
Thet May Rs. 125. I am quite unable to 
deduce from this letter my admission that 
Po Tuan’s claim was a weak one. 

Taking the evidence as a whole, I am 
satisfied that the decision of the lower 
Appellate Court is correct. I, therefore, 
dismiss this appeal with costs. 

N. Appeal dismissed. 


(2) 131 Ind, Cas. 767; 9R170;58 I A115; AIR 
~~ 1931 P O'75; 35 0 W N 577, Ind, Rul, (1931) P © 159: 
(1931) ALJ 444; 530 LJ 373;60M LJ oe (1933) 
M W N 615; 33 Bom. L R 867; 31 L W 36(P. 
(3) 146. Ind. Cas. 743; 12 R105;6 R P o 31; 58 
on 471; (1933) M WN 1449; 66 MLJ 1; 39 LW 
; (1934) A LJ 17; A LR 1934 P O 3; 37 Bom, LR 
38 6 WN117(P O). 
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MADRAS HIGH COURT 
Letters Patent. Appeal No. 7 of 1932 
November 8, 1934 
CURGENVEN AND CORNISH, JJ, 
CHITKALA PEDA YERRANNA 
—APPELLANT 
versus 


CHITKALA SOMANNA AND OTAERS—- 
i RESPONDENTS 


Madras Hereditary Village Offices Act (III of 1895), 
s 5—Village service inam—Demise on khandagutta 
cowle—Validity — Resumption by Government, whe- 
ther avoids grant—Nature of demise — Permanent 
leases of service inams—Validity. 

Where land described as carpenter's service inam 
was demised on ‘khandagutta cowle' under which a 
sum of money was received in advance and in con- 
sideration of it the grantee was put in possession of 
the land for a period of 33 years and the Government 
subsequently resumed and fully assessed the inam and 
regranted it on paita : 

Held, (4) that the transaction was a lease for a fixed 
premium and nota mortgage ; 

(it) that though it had all the consequences of a 
mortgage and also afforded no annual income to the 
lessor, it was not void under s. 5 of the Madras 
Hereditary Village Offices Act (III of 1895) inasmuch 
as it was only a lease; 

(ivi) as the resumption and _ regrant involved no 
more than terminating the inam by the imposition 
of full assessment it did not extinguish engagements 
entered into by the holder of the land before resump- 
tion took place and the lease did not become void by 
the resumption. 

For the purposes of resumption an inam is presum- 
ed to comprise the net assessment on the land except 
where there is prima facie evidence that the Jand too 
is included. A Reference Under the Siamp Act (1), 
Nidha Shah v. Murli Dhar (2), Keshatrabaro Bissayi 
v. Sobhanapuram Hari Kristina Naidu (3), Kamara 
Peda Subbayya v. Kararha Chennappa (4) and 
Sundara Raju v., Seshadri Dikshatulu (5), referred 


to. 
L. P. A. against the judgment of Mr. 


Justice Jackson, dated October 27, 1931, in 
8, A, No. 1806 of 1927, preferred against the 
decree of the District Court of Vizagapatam 
in A.S. No. 403 of 1925 preferred against 
the decree of the Court of the District 
Munsif of Yellamanchili, in O. S. No. 462 of 
1924, 

Mr. Y. Suryanarayana, for the Appellant. 

Mr. K. Ventatrama Raju, for the Res- 
pondents, 


Judgment.—This Letters Patent Appeal 
arisesout of a suit filed to eject the defend- 
ants, who are in possession under what is 
called a Khandagutta cowle of .a land 
described as carpenter's service inam. 
This land was in 1915 the property of a 
minor named Satyanarayana and in that 
year his mother as his guardian executed 
the document in question, Ex. I, to the 
Ist defendant, of whom ihe 2nd and 3rd 
defendants are brothers. This document 
has been abstracted: in para. 8 ofthe 
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District Munsif’s judgment, A sum of 
Rs. 693 was received for the purpose .of 
paying certain debts and in considera- 
tion of it the Ist defendant was put-in 
possession for 33 years. In 1930 the 
Government resumed and fully assessed this 
inam and regranted it on patta, to Satya- 
narayana. At about the same time Satya- 
nanayana was sued, and this property- was 
attached under the decree, sold in Court 
auction and purchased by the plaintiff in 
the present suit. He has endeavoured to’ 
show that the instrument under which the ` 
defendants are in possession is invalid and 
now appeals against a judgment which 
upholds it. 4 
The question which first arises is whethel 
Ex. I isa mortgage or a lease. It is, as 
we have said, called a Khandagutta coule, 
which appears to mean a lease for a fixed 
premium. At any rate, whatever be the 
meaning of the word ‘Khandagutta’, ‘cowle’ 
ordinarily denotes a lease and not a 
mortgage. On the other hand, in the body 
of the document itis recited thatthe land 
has been ‘mortgaged’ to the first defend- 
ant for a period of 33 years and reference 
is made to “discharging the aforesaid debt”. 
But again, the sum of Rs. 693 is to carry 
no interest and is to be extinguished by 
a cist or rent of Rs. 21 per annum, which 
for the-33 years would amount to this figure. 
The transaction in most respects resembles 
that considered by a Full Bench of this 
Court in A Reference under the Stamp Act 
(1). It was held that that document was a 
usufructuary mortgage and not a lease. In 
one important respect, however, there is a 
difference, namely, that the rents and 
profits in ihe other document were to go 
in satisfaction notonly of the principal 
amount but of theinterest thereon. That 
was a fairly plain indication that the 
money advanced was regarded as a debt, 
not a8 a premium. The learned Judge 
who dealt with this point on Second 
Appeal in this case was of opinion that 
the considerations which weighed with 
the Privy Council in holding that the 
document in Nidha Shahv. Murli Dhar 
(2) was not a mortgage should prevail 
here too, and we agree with him, in holding. - 
that the document in that case was not 


a mortgage inany proper sense ofthe 
word. Their Lordships say: — 
“It is not a security for the payment of any. 


money or for the performance of any enagagement. 

No- accounts were to be rendered or required, , 
(1) 21 M 358.. ; ` 
(2) 25 A 115; 30I A 


54; 8 Sar, 435 (P 0); 5 Bom, LR 
111;70 WN 289, - : 


“debts already incurred, is 
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There was no provision for redemption expressed 
or implied. It was simply a grantof land for a 


fixed term free of rent in consideration of asum, 


up of past and present advances.” 

Mea coneider that Ex. I is what it is 
entitled, a. lease for a fixed premium, 

The next question is whether this 
transaction is of a kind prohibited by s, 5 
of the Madras Hereditary Village Offices 
Act (II of 1895), which lays down that the 
emoluments of village offices shall not be lia- 
ble to be transferred or encumbered in any 
manner whatsoever. The words “‘transfer- 
red or encumbered” have received judicial 
interpretation by a Bench of this Court 
in. Kshetrabaro Bissayi v. Sobhanapuram 
Harikristna Naidu (38). In that ease a 
permanent lease of lands forming the 
emoluments of an office was in question. 
The learned Judges held that the occur- 
rence ofthe words ‘‘or encumbered” after 
“transferred” showed that the latter word 
did not include the transfer of an interest 
such as is acquired by a mortgage and 
which leaves the ownership in the trans- 
feror. The inference was that, when it is 
said that the emoluments are not liable 
to be transferred, what is prohibited isa 


transfer of ownership. Thus even the 
grant of a permanent lease would not 
fall within the section. This case has 


been followed by another Bench in Kamara 
Peda Subbayya v. Kararha Chennappa (4) 
where a lease for 45 years with the provi- 
sion that the rent should go in deduction 
ofthe debt, very similar to the present 
lease, was held not to fall within, s. 5 
though it might be voidable after the 
death of the grantor. In neither of these 
cases has the policy underlying the terms 
of s. 5 been adverted to. The intention 
of the rule, we take it, is to ensure that 
the property which furnishes the emolu- 
ments of the office is not so dealt with as 
to pub anendto those emoluments either 
permanently, asin the case of an outright 
sale, or for a term of years, as in the case 
ofa mortgage. This safeguard is necessary 
not only to conserve - the emoluments for 
successors to the alienor but so that he 
himself may derive an annual income 
from the property; because a holder ofa 
service inam who is allowed to enjoy by 
anticipation the receipts of a number of 
years, and appropriate the money, say, to 
not likely to 
render satisfactory service. Inthe present 


(3) 5 Ind, Oas, 125; 33 M 340; 7 M LT 91; 20M 
J 417. 
B 28 Ind. Oas. 842; 28 M L J303; AI R 1916 Mad, 
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case, it will be apparent that the transac- 
tion though it may be technically a lease, 
has in practice all the consequences of 
a mortgage, and we were at first so 
impressed with the disadvantages of per- 
mitting such a transaction that we were 
tempted to hold thata lease of this kind, 
which afforded no annual income, would fall 
within the mischief of the rule. Some 
support for such a positionis to be found 
in Sundara Raju v. Seshadri Dikshatulu (5) 
where in dealing with a very similar lease 
of some hereditary archaka service inam 
lands the learned Judges expressed the 
view that the real question to be consider- 
ed was whether the transaction in effect 
placed the income from the lands beyond 
the disposal of the holder of the office and 
prevented him from enjoying the emolu- 
ments, which were intended to go to the ` 
holder of the office in order to enable 
him to discharge his duties properly. 
In that case however the terms ofa | 
statutory provision were not in question. 
But here, if once it is held that certain ` 
types of leases offend against the section, 
while others do not, it will bedifficult to 
place any definite construction upon the 
words “liable to be transferred or encum- 
bered”. Further, apart from this statutory 
provision, the Government have other 
methods of dealing with such a case and 
in factin the present instance have accepted 
this alienation as a ground for resuming 
this inam. Accordingly we think there is 
no sufficient ground for differing from 
the cases cited above which hold that 
leases are excluded from the operation 
of the section. We hold that Ex. Iis not 
void upon this ground. 


That is all that we have to decide so 
far as the case went before the Courts 
below. But another question has been 


raised here, namely, fhe effect of the 
resumption of the inam upon the validity 
of the lease. [n deciding this point it 
is essential to ascertain what it was 
exactly that was resumed, It may very 
well be that when the land itself is 
resumed by Government, assessed and 
regranted, whether to the original holder 
or to some other persons, it comes to the 
pattadar stripped of all prior interests 
and encumbrances whatsoever. This is 
the principle upon which such cases as 
Subramania Aiyar v. Onnappa Gounden (6) 


76; 26 L W 739; (1927) M W N 556. 
(6) 61 Ind. Cas. 597; A I R 1920 Mad. 991; 12 L W 
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and Sadasivarayudu v. Venkataswami (T) 
were decided. In thé former case it is 
expressly found . that the grant was ofthe 
soil and not of the melwaram only. 
A contrary view has certainly been taken in 
Venkatappa Charyulu v. Thirumalu Reddi 
(8) on the principle that the Government 
in making the resumption merely stands in 
the shoes of the previous holder. It may 
be a question whether or not the Govern- 
ment is bound in sucha case by engage- 
ments into the inamdar, but we donot need 


to goto the length of this decision in 
the circumstances of the present case, 
We think it is clear that what was 


resumed was not the land itself but only 
the remitted assessment. A reference to 
s. 13 (ii) of Act III of 1895 and to para. 3 of 
the Board’s Standing Order No. 55 will show 
that for purposes of resumption an inam 
is presumed to comprise the net assessment 
ou theland, except where there is prima 
facie evidence that the land too is included. 
That this presumption was acted on in the 
present case appears clearfrom the terms 
of the order of Hx. A which directs that 
the resumed land should be fully assessed 
and that ryotwari patta should be issued 
in the name of the persons possessing oc- 
cupancy rights. It necessarily follows, we 
think, that if the resumption and regrant 
involved no more than terminating the 
inam by the imposition of full assessment, 
it cannot have operated to extinguish 
any engagements, entered into by the 
holder of the land before resumption 
took place. We think, therefore, that the 
appellant has failed to show that the 
lease under which the defendants are in 
possession is invalid. We may add that 
he purchased the property in Court 
auction with his eyes open tothe existence 
of this lease, which is recited in his sale 
certificate. 
We dismiss the appeal with costs. 
A. Appeal dismissed. 


(7) 137 Ind. Cas. 496; AIR 1932 Mad. 289: 35 LW 
356; 62 M_L J598; Ind, Rul, (1932) Mad. 401. 
. (8° 62 Ind. Cas. 309; 44 M 550: A I R 1991 Mad. 
40; 13 L W 203, 
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< LAHORE HIGH COURT 
First Civil Appeal No. 1079 of 1932 
January 22, 1935 
ADDISON AND Din MUHAMMAD, JJ. 
LIBUTENANT-OoLONEL V. N. WITHAMORE 
—DEFENDANT— APPELLANT 
VETSUS 
R. N. RAO— Pua ntirr— 
— RESPONDENT. 

Tort—Negligence—Medical man—Mistake in opinion 
—Nature of proof—There must be evidence connect- 
ing negligence and accident. 

To render a medical man liable, even civilly, for 
negligence, or want of dus care or skill, it is not 
enough that there has been a less degree of skill than 
some other medical men might have shown, or a 
less degree of care than even he himself might have 
bestowed; nor is it enough that he himself acknow- 
ledges some degree of want of care ; there must have 
been a want of competent and ordinary care and 
skill, and to such a degree as to have led to a bad 
result. Where the surgeon is registered and injury 
results from his treatment, the presumption is that he 
is competent and the treatment correct till the con- 
trary is shown. A medical man does not undertake 
that his treatment shall be infallible; and therefore he 
is only held to undertake to perform what can be 
ordinarily done in similar circumstances. If the 
medical manhas employed the ordinary degree of 
skill current in his profession, heis entitled to his 
remuneration, though his treatment has failed of, 
its effect. A mistake in an opinion given when asked 
for, and after examination does not render a medical 
man liable provided the opinion was not negligently 
given. Ifthere isnoevidence toconnect negligence 
with the accident there is no caseand the medical 
man is not liable. 

{English case-law referred to.] 


F. C. A. from the decree of the Senior Sub- 
Judge, Lyallpur, dated June 16, 1932. 

Messrs. Norman Edmunds, Anant Ram 
Khosla and Krishna Lal Kapur, for 
the Appellant. 

Messrs. J. L. Kapur and R. P. Khosla, 
for the Respondent, : 


Din Muhammad, J.—This appeal has 
arisen out of a suit instituted by Mr. R. N. 
Rao against Lieutenant-Colonel V. N. 
Whitamore, I. M. S., for recovery of Rs. 
20,000 as damages for negligent and careless 
treatment. At the time when cause of action 
is said to have arisen the plaintiff was prac- 
tising: as pleader at lLyallpur and the 
defendant was posted there as Civil Surgeon. 
The plaintiff served a notice on the defen- 
dant on November 21, 1930, and on the 
latter’s refusal to comply with its “terms 
brought this suit on December 12, 1930, in 
forma pauperis. His allegations 


were 
that in December 1929 he was n al 


from fever and sores on his face and con- 
quently he placed himself uuder the treat- 
ment of Dr. Kishan Singh, but as it proved 
of no avail, he sent forthe defendant on 


e 
e 
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December 13, 1929. :On examining him 
inthe company of Dr. Kishan Singh, the 
defendant diagnosed syphilis but both the 
plaintiff and Dr. Kishan Singh repelled 
this suggestion and informed the defendant 
that the plaintiff was not suffering from this 
disease nor had any of his family members 
ever suffered from it before. Despite 
this warning, the defendant stuck to his 
opinion without subjecting the plaintiff to 
any well-recognised tests and gave him 
several injections of sulphostab. After 
twoor three injections the plaintiff com- 
plained to the defendant that he was feel- 
-ing an itching sensation all over the body 


__. but the defendant did not pay any heed 


and continued the treatment. After six 
such injections the sensation in his hands 
feet and other parts of his body was greatly 
diminished, his feet were swollen and 
showed blackish marks of blood on them, 
He began to feel difficulty in walking and his 
colour became darkish all over his body. 
In spite of the presence of these toxic effects, 
as the plaintiff calls them, the defendant 
gave him six more injections of sulphostab 
and sulfarsenol in January 1930 and as 
a result of this wrong diagonsis and errone- 
ous treatment due to the “defendant’s negli- 
gence, carelessness and want of skill” the 
plaintiff lost sensation all over the body to- 
wards the end of January 1930 and then 
the injections were stopped. The plaintiff 
was taken to Lahore for medical examina- 
tion and was informed by Dr. Nihal Chand 
Sikri that he had developed peripheral 
neuritis on account of arsenic poisoning 
which had been wrongly injected. Soon 
after this, gangrene appeared in the fingers 
of his left hand which became swollen and 
jetblack, he lost his- power of hearing 
through his left ear, his eye-sight became 
generally weak, the sight of his right eye 
was greatly affected, he lost all his physical 
strength and began to feel pain in his legs 
and feet. The fingers of his left hand had 
to be amputated under medical advice and 
this had permanently disabled his hand. 
His brain had become weak and all his 
strength had gone. He therefore claimed 
Rs. 30,000 as damageson accountof (a) 
bodily trouble, (b) expenses in connection 
with medical treatment and (c) diminution 


ama his earning capacity. 
: The defendant resisted the suit and stat- 


ed that he was called in by Mr. Kishan 
Singh to examine the plaintiff as alleged 
but he found him “seriously and almost 
desperately ill.” The plaintif was suffering 
from fever and asthma, was expectorating 
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blood in considerable quantities and his 
face and limbs bore a large number of sores 
covered with scabs. The defendant pre- 
scribed an ointment for the sores and sent 
his blood and sputum for bacteriologi- 
cal examination. The report showed the 
presence of malignant malaria on account 
of which the plaintiff was given quinine 
injections. After three such injections 
the fever subsided and asa result of medi- 
cines internally administered the symptoms 
of asthma also largely disappeared. The 
ointment, however, had no effect on the sores 
and from this as well as from the nature 
and distribution of these sores the defen- 
dant was led to suspect that the plaintiff 
was suffering from syphilis. The first 
small pilot injection of sulfarsenol caused 
improvement and thereafter at intervals of 
several days afew more injections of this 
medicine were given. In the beginning of 
January the plaintiff's sores completely 
disappeared and he was consequently. 
advised to proceed to Lahore for a thorough 
examination of his blood. The plaintiff 
proceeded to Lahore as advised but re- 
turned after 2 or 3 days and showed 
his left hand to the defendant which 
appeared cold and numb and ofa paler 
colour than the right hand. He advised 
him to use tonics and to take complete rest 
along with electrical treatment. The 
defendant denied plaintiff's ever having 
complained to him of the bad effects of his 
treatment. ‘He also denied having treated 
him in January 1930 or having persisted 
in his injectionsin spite of the complaints 
alleged by the plaintiff. The defendant 
finally urged that during the short period 
that the plaintiff was under his treatment, 
he showed considerable improvement 
and that his case was altogether false, 

On the pleadings of the parties the 
necessary issues were framed, the onus of 
all of which was naturally placed on the 
plaintiff. The Senior Subordinate Judge 
came to the conclusion that the plaintiff was 
treated by the defendant during two periods, 
viz, (1) between January 13 and 21, 
1930 and that during the first period the 
defendant gave the plaintiff three injections 
ofsulphostab and during the second six 
injections of sulphostab and sulfarsenol. 
On the question of negligence the Senior 
Subordinate Judge remarked that the 
serious damage to the plaintiff's health 
would have been averted had the defendant 
been careful in hisdiagnosis and treatment 
and that in the circumstances of the case the 
burden was in the first instance on the 


1935 
defendant to disprove his liability. As 
regards damages, the Senior Subordinate 
Judge allowed the plaintiff, Rs. 1,789-4-0 for 
loss of his professional practice Rs. 1,169-8-0 
for expenses incurred during illness and 


Rs. 5,000 for future incapacity to enjoy life , 


and earn money. He accordingly passed a 
decree for Rs. 7,958-12-0 with proportionate 
costs against the defendant. Dissatisfied 
with this decision, the 
appealed. 

The Jearned Counsel for the appellant 
has rightly remarked that the principal 


` points for consideration in this case are: _ 


firstly, whether the plaintiff actually de- 
veloped any such serious symptoms as he 
has) allegedand secondly, whether these 
symptoms were caused by the treatment 
prescribed by the defendant. He has 
further argued that even if both these 
points were found against the defendant, 
the onus will still remain on the plaintiff to 
prove that the defendant in any manner 
failed in his duties that he owed tothe 
plaintiff as his medical adviser, and that 
in prescribing the treatment that he had 
done he was so negligent and careless or 
had exhibited such want of skill as would 
make him liable in tort. (His Lordship 
then considered the evidenceand held that 
the plaintiff had failed to prove that the 
defendant treated him in the month of 
January and that there was no connection 
whatsoever between his peripheral neuritis 
or gangrene and the injections. The 
judgment then continued). 

The only other point that remains to be 
discussed is whether the defendant exhibit- 
ed any negligence, carelessness or want of 
skill which would make him liable for 
damages. The gravamen of the charge 
against him isthat he injected sulphostab 
or sulfarsernol which he should not have 
done as the plaintiff had no semblance 
even of symptoms which betoken syphilis 
and the defendant had not taken’ any 
precautions to assure himself of his diag- 
nosis. Now, in the first place,ihe defen- 
dant has clearly explained why he used 
sulfarsenol, and secondly, it has been amp- 
ly proved that even ifthe plaintiff had not 
_ been suffering from syphilis at all, such 
‘{njéction could be given for curing the 
other ailments from which the plaintiff was 
suffering. Reference may be made in this 
connection to the statement of Dr. Siri 
Ram, Plaintiff, Witness 4 who admits that 
sulfarsenol is used occasionally for skin 


diseases also and that he himself had used ` 
ib for that purpose on several océasions, 
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Di, Sikri also states‘at page 85 that -sul- 
farsenol can be used for malaria.’ Similar 
Colonel Samuel Christophers says at page 
165 that organic arsenic is frequently used 
in cases of malignant malaria. In these 
circumstances it cannot be urged that it 
was altogether unjustifiable on the part of 
the defendant to have injected sulfarsenol 
or sulphostab’at atime when the plaintiff's 
blood clearly shewed germs of malignant 
malaria and he had also sores on his face. 
While dealing with this aspect of thé case, 
I may discuss what amount of care the law 
expects from a professional man. The 
principle of law governing such cases 


has beenlaid down in Rich v. Pierpont (1) i S 


in the following terms : 

“To render a medical man liable, even civilly, for 
negligence, or want of due care or skill, it is not 
enough that there has been less degree of 
skill than some other medical men might have 
shown, or a less degree of care than even he him- 
self might have bestowed; nor isit enough that 
he himself acknowledges some degree of want of 
care; there must have been a want of competent 
and ordinary care and skill, andto such a degree 
as to have led toa bad result.” i 

Bevan on Negligence atp. 1352 says as 


follows: at ny A 

“Where the surgeon is registered and injury 
results from his’ treatment, the presumption is. 
that he is competent andthe treatment correct till 
the contrary is shown.” nen , 

At p. 1360, this learned author adds; 

“A medical man does not undertake that his 
treatment shall be infallible; and therefore he is 
only held to undertake to perform what can be 
ordinary donein similar circumstances. If the 
medical man has employed the ordinary degree 
of skill current in his profession, heis entitled 
to his remuneration, though his treatment has 
failed of its effect. A mistake in an opinion given 
when asked for and after examination does not 
render a medical man liable provided the opinion 
was not negligently given.” t 


In June Wakelin v. L&S Rhy Co., (2). 
It was laid down that if there was no evi- 


dence to connect negligence with the 
accident there was no case to go to the.. 
jury and the defendant was not liable. 


As against this the plaintiff has not been 
able to cite any authority before us which 
lays down the law to ‘the contrary. As 
stated above the plaintiff has failed to. 
prove not only that the defendant had 
exhibited any negligence whatsoever but 
also that there was any connection between 
the treatment prescribed by the defendant 
however mistaken it might have been, and 
the maladies that the plaintiff developed 
towards the end of January 1930 and 


afterwards. From what has gone above, 


(1) (1862) 130 RR 808; 3 F & F 35. 
(2) (1887) 12 A O 41; 56 LJ QB 229; 51 J P 404; 35 
Wk 141; 55 L T 709, i 
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did. for the plaintiff what was humanly 
possible todo and that no greater care or 
caution could be expected from him. 
The Senior Subordinate Judge has relied 
on Halsbury’s Laws of England, Vol. 21, 
p. 439, para. 751, where the following 
occurs : 

“An exception to the general rule that the 
burden of proof of the alleged negligence isin 
the first instance on the plaintiff occurs where- 
ever the facts already established are such that 
the proper and natural inference immediately 
arising from them is thatthe injury complained 
of was caused by the defendant’s negligence. 


t + Where therefore there is a duty upon the defen- 


dant to-exercise care, and the circumstances in 
which the injury complained of happened are 
such that with the exercise of the requisite care, 
no risk would, in the ordinary course of events 
ensue, the burden is in the first instance upon 
the defendant to disprove his liability.” 

A mere perusal of this passage will show 
that it is not applicable to {the circum- 
stances of the present case. (His Lordship, 
after commenting on the plaintiff's conduct, 
concluded). In these circumstances, I 
would absolve the defendant from all 
charges of carelessness, negligence and 
want of skill so wantonly levelled against 
him and accept this appeal with costs 


` throughout. 


— 


Addison, J.—I agree, 
D. Appeal accepted. 


en 


MADRAS HIGH COURT 
Second Civil Appeal No. 612 of 1930 
January 25, 1935 
Mapaavan Natr, J. 
NELLURI VENKAYY A- DEFENDANT— 
APPELLANT i 
versus 

DEVABHAKTUNI RAGHAVAYYA AND 

oTHERS—PLaINTIFFS—RsPONDENTS 
Civil Procedure Code (Act F of 1808), O. XXI, r. 63 


—Suit under 0. XXI, r, 63—Scope of inquiry —Ques- 
tion of title, whether can be gone into. 


Jn a suit under O. XXI, 63, Civil Procedure Code, 


what the claimant has to establish is ‘the right which 
he claims to the property, and in order to prove 
that he has a right to the property, a consideration 
of his title as well as possession is relevant. The 
question of title cannot therefore be kept separate 
‘and left open for another litigation when it is 
specifically raised in the case. Pakirayya v Kama 
Sastri (1), relied on. 


S. €. A. against the decree of the Court 


- sof the Subordinate Judge of Guntur, dated 


August 26, 1929, and made in A. 8. No. 90 
‘of 1929 -preferred against the decree of the 
Court of the District Munsif of Narasaropet, 


` _ -jn O, 8. No. 1273 of 1924, ` | 


NELLURI VENKAYYA V. DRVABHARTUNI RAGHAYAYYA (MADR.) 
there can be no doubt that the defendant 
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Mr. P. Venkatarama Rao, for the Appel- 


lants. 


Mr. B. Somayya, for the Respondents. 

Judgment.—The 3rd defendant is the ap- 
pellant. He preferred a claim to the suit 
property under O. XXI, r. 63, Civil 
Procedure Code, in connection with proceed- 
ings in execution of his decree staried by 
the 2nd defendant against the lst defendant. 
The plaintiff's: case was that the property 
was given to his maternal grandmother .at 
a partition between the sons, of whom one 
was the Ist defendant and that it was 
bequeathed to him under a will. On the 
first occasion the first Court found that 
the partition alleged by the plaintiff was 
proved but that the will relied on by 
him is not genuine. The plaintifs suit was 
therefore dismissed. On appeal the learned 
Judge came to the conclusion that what the 
lover Court should have considered was 
the question of p°ssession on the date of 
the claim proceedings and that the Munsif 
was wrong in having disposed of the case 
on the question of title. The Subordinate 
Judge therefore remanded the suit to the 
lower Court but in remanding it he forwarded 
for the lower Court's consideration the 
petition of defendants Nos. 2 and 3 for 
framing an additional issue, The follow- 
ing additional issues were then framed; 
(1) whether the plaintiff is entitled to suit 
property? (2) whether the plaintiff had 
possession of the suit property on the 
date of the claim petition. It will be 
observed that the first additional issue 
directly raised the question of title to the 
property. On that issue it was found that 
the plaintiff is not entitled to the suit prop: 
erty, and on the question of possession il 
was found 
“that as the will Exhibit. A relied on by th 
plaintif has been found to be not genuine, and ar 
the plaintiff has no title to the suit land, the lsi 
defendants enjoyment of the suit land on the date o: 
the plaintiff's claim petition and on the date œ 


attachment and previously cannot to considered te 
be on behalf of the plaintiff.”’ 


In the result the District Munsif held tha 
the plaintiff had no possession of the sui 
property and that the ist defend 
ant had possession of the suit property 
on the date of the attachment and on th 
date of the claim petition. On this findin; 
the suit was dismissed. 

In appeal the learned Judge expresse 
the opinion that the only point for deter 
mination is as to who was in possession 0 
the suit property on the date of attach 
ment, and on that he concluded that it mug 
be taken that the possession of the son 
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must be on behalf of the plaintiff who was 
believed by them to be the owner and go sit 
was held that the plaintiff had established 
his claim. The learned Judge in the con- 
cluding paragraph of his judgment left 
the question of title open between the 
plaintiff and those who are entitled to the 
suit land, saying specially that he has not 
gone into thison appeal. 

I must observe that, having regard to the 
history of the case, it is very strange that 
the learned Judge did not consider the 
question of title. The question was specifi- 
cally raised by the additional issue and was 
expressly found upon, on remand. Further, 
the learned Judge’s view that it is im- 
material to consider the question of title in 
investigating the claim under O. XXI, r. 63 
is also not correct. This Court has held, see 
Pakirayya v. Kama Sastri (1), that the terms 
of O. XXI, r. 63, are wide enough to include 
a suit based upon title. The point to be 
observed is that the rule does not speci- 
fically say either that it is possession on 
the date of the claim proceedings that 
should be established or that it is the title 
of the claimant that should ke established. 
The werds are, “the claimant may institute 
a suit to establish the right which he claims 
to the property in dispute”. In order to 
prove that he has right to the property in 
dispute a consideration of his title as well 
as of possession will be relevant. The two 
questions cannot be separated one from 
the other, for in finding out who is in posses- 
sion of the property, the question as to who 
has title to it will be very relevant be- 
cause ordinarily possession will follow title. 
Iam mentioning this only to illustrate the 
statement that the terms of the order are 
wide enough toinclude title as well. The 
lower Court was therefore wrong in leaving 
the question of title open for another litiga- 
tion when it was specifically raised in the 
case, and, as I have said, found upon by 
the Court on remand. In these circum- 
stances I would set uside the findings of 
the lower Appellate Court and ask the 
Court to dispose of the appeal after con- 
sidering the question whether the plaintiff 
has established his right which he claims 
to property in dispute, which is question for 
consideration under O. XXI, r. 63, Civil 
Procedure Code. As I have already indi- 
cated, in arriving at a conclusion, on this 
question the consideration of the question 


(1) 142 Ind, Oas. 395; A IR 1933 Mad. 328; Ind. 
Ra. Q933) Mad. 224; 37 L W 437; (1933) M, W. N, 


.- regarding title as well as of possession 


will be relevent. 5 

As all the evidence has been given in 
the case,.there is no need of fresh evidence. 
I set aside the decision of the lower Ap- 
pellate Court and remand the appeal to 
the Subordinate Court of Guntur for dis- 
posal according to law in the light of my 
chservations. 


A, Order set aside. 


MADRAS HIGH COURT 
Appeal Against Order No. 131 of 193 
< January 18, 1935 
PANDRANG Row, J. 
NATARAJAN AND orHers—DsFENDANTS 
—APPELLANTS 
versus 
PALANIANDI PILLAI—PLAINTIFF 
— RESPONDENT 

Limitation Act (IX of 19081, Sch, I, Arts. 113, 120, 
141—Partition deed — Provision that if shares were 
found unequal, excess must be made good from certain 
plot—Surt for deficit—Nature of suit—Limitation— 
Article applicable. 

Where apartition deed provided thatif any in- 
equality was discovered in the shares allotted by 
thedeed, the person who had excess land.in. his 
possession was to make good the deficit in the other 
side by giving sufficient portionof land from a 
certain field adjoining the latter's share, and a suit 
for possession was filed onthe strength of this 
provision : 

Held, that the mere discovery of an inequality 
could not have the effect in law of putting an end 
to the separate ownership created by the partition 
deed and making the sharers co-owners in respect of 
the land from which the excess wasto be made good 
so as to render the possession of the defendant a 
mere co-owner’s possession; the provision was a 
mere covenant and the suit for possession, a suit for 
specific performance of the covenant; and the suit 
was therefore governed by Art. 113 of the Limitation 
Act, and not by Art. 144 or Art. 120. Rot 

A. against an order of the District Court 
of Salem, dated February 6, 1933, and 
passed in A.S. No. 180 of 1932 preferred 
against the order of the Court of the 
District Munsif of Namakkal, dated July 8, 
1932, and passed in O. 8. No. 261 of 1931. 

- Messrs. K. Bhashyam and R. Desikan, for 
the Appellants. 

Mr. B. Sitarama Rao, for the Respon- 
dents, 


Judgment.—Thisisan appeal from the 


order of the District Judge of Salem dated m 


February 6, 1933, by which he remande 

the suit to the trial Court for fresh disposal 
after reversing the trial Court’s finding on 
the guestion of limitation.’ The suit was 
one instituted for the recovery of possession 
of about 28 cents of land on the strength of 
a certain provision in the partition deed of 


= 
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1914 which was said to have been confirmed 
by -an oral arrangement of 1922. The 
provision in question was to the effect that 
if there was any. inequality discovered 
afterwards in the shares allotted by the 
partition deed, which according to the parti- 
tion deed,. were to be enjoyed separately 
thereafter, the person who has excess land 
in- his possession was to make good the 
deficit in the other share by giving sufficient 
portion of land from a certain field adjoin- 
ing latter’s share therein, The trial Court 
dismissed the suit on the preliminary 
ground that the claim was one which fell 
under Art. 120 of the First Schedule of the 
Limitation Act and that therefore, it was 
barred whether the cause of action was 
deemed to date from the partition deed of 
1914, or the oral arrangement of 1922, ‘the 
suit having been broughtin June 1931. 
On appeal the District Judge, without 
deciding - which Article of the Limitation 
Act governed the suit claim, held that the 
claim was in time, because in his opinion as 
soon as any inequality in the shares was 
discovered,.the parties to the partition deed 
‘became joint owners of a defined but 
undetermined portion of the land’ in the 
particular field mentioned in the partition 
deed out of which a deficit was to be made 
good aiid ‘between co-owners there would 
be no question of limitation.’ It would 
appear that the learned District Judge 
thought that the claim was governed by 
Art. 144 of the Limitation Act. In any case, 
I find it impossible to accept the view of 
the learned District Judge that the mere 
discovery ofan inequality has the effect in 
law of putting an end to the separate 
ownership created or broughtinto being by 
the partition deed of 1914, and of giving 
rights toa different kind of ownership in 
respect of the same property, namely, joint 
ownership. The provision in the partition 
deed as wellasthe alleged oral arrange- 
ment is nothing but covenant whereby 
the person: whose share shows an excess 
binds himself to make good the deficit in 
the olhers’ share, and any suit to enforce 
this covenant must be deemed to bea suit 
to enforce. the specific performance if a 
contract and must therefore be governed 
by Art..113 of the Limitation Act. In my 
opinion the present suit is governed by 

rt. 113 of the Limitation Act, and as such, 
it is barred if the cause of action is dated 
from the date of the partition deed or from 
“the dateof the oral arrangement in 1922. 
Tt is, however, brought to my notice that 
apart from these dates a subsequent date is 
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relied upon in the plaint, viz, May 1923, 
when it is alleged, the guardian of the 
minor defendants on their behalf paida 
certain sum of money, as and for past mesne 
profits, and also agreed to give the plaintiffs 
the extent which he claimed. It will be 
forthe trial Court to decide whether this 
agreementis true and valid, and if Bo; 
whether it saves the bar of limitation. 
With this modification the order appealed 
from is confirmed; in other words, the order 
remanding the suit for fresh disposal will 
stand, but it will be the duty of the trial 
Court to consider and decide whether the 
suit claim is saved from the bar of limita- 
tion by reason of the alleged promise or 
agreement to give the land in May 1928. 
In the circumstances of this case, the costs 
inthis Court and in the lower Appellate 
Court will abide the result and should be 
provided for in the revised decree to be 
passed by the trial Court. 


A Decree modified. 


MADRAS HIGH COURT 
Second Civil Appeal No, 1021 of 1934 . 
February 18, 1935 3 
PANDRANG Row, J. ' 
Inre KATTA AMJAHGAR] NARANAPPA 
—DEFENDANT— A PPELLANT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63~Claim petition— Withdrawal of petition 
and consequent dismissal—Order XXI, r. 63, 
whether applies—failure to file suit within one 
year, whether bars title. 

Where a claim petition is withdrawn, O., KAT, 
r. 63, Civil Procedure Code, does not apply 
even thoughthere is also a formal order dismis- 
sing the claim in consequence of such withdrawal, 
Venkatarainam v. Ranganayakamma (1), distinguish= 
ed, Gade Lakshiminarasamma v, Navugotle (2) and 
Lingama Naidu v. Official Receiver, Madura (3), fol- 
lowed. 

S.C. A. against the decree of the Sub- 
ordinate Judge's Court of Anantapur in 
A. 8. No. 2 of 1934, preferred against 
the decree of the Court of the District 
Munsif of Penukonda in O.8. No. 551 of 
1931. 

Mr. Narasinma Rao, 
lant. | 

Judgment.—In this Second Appeal 
the only point argued before me, and that 
is the only point of law that arises in this 
Second Appeal, is whether the suit is barred 
by limitation. The suit is one for recovery 
of the amount due on a mortgage deed, 
and prima facie asthe deed was executed 
in 1926 and the suit was brought in 1931, 
it would not be barred under the ordinary 
rule of limitation relating ‘to suits on 


for the Appel- 


1935 


mortgage deeds. It -is however contended 
that the suit is barred because a ‘previous 
claim petition made in Tespect of this 
very mortgage right by the plaintiff in 
certain execution proceedings, was dismissed 
after ib was withdrawn by the plaintiff 
himself, and that though this dismissal 
was the result of the withdrawal of the 
petition, it must be deemed to be an order 
against the claimant, and, therefore, under 
O. XXI, r. 63 of the Code of Civil Pro- 
cedure, the dismissal was final unless set 
aside by a suit within ore year from the 
date of ‘the ordér of dismissal. The only 
question, therefore, for decision is, whether 
the order on the claim petition in question 
is an order which can be said-to bean order 
against the claimant. 

‘Reliance ‘has been placed on the Full 
Bench decision in Venkatarathnam v. 
Ranganayakamma (1), but it is clear from the 
two decisions which were relied upon by the 
lower Appellate Court, namely the decisions 
in Gode Lakshminarasanma v. Navagotila 
‘Pydanna 80 Ind, Oas. 233 (2), and Ling- 
amma Naidu v. Official Receiver, Madura 


110 Ind Cas. 514 (3), which were subsequent 


to the Full Bench Division, that the Full 
Bench decision cannot apply to the facts of 
case. The cases decided in Lingamma 
Naidu v. Official Receiver, Madura (3), 
were cases decided by a Bench of two 
Judges, and they clearly show that where 
asin the present case, the claim petition is 
withdrawn:O. XXI, r. 63 of the Code of Civil 
Procedure does not apply even though there 
is a formal order of dismissal also. In 
both these cases it was held that where a 
claim petition is withdrawn and it is dis- 
missed in consequence of such withdrawal 
a suit filed more than a year from the 
date of the order is not barred under 
O. XXT, r. 163, of the Code of Civil Pro- 
cedure, or, in other words, such an order 
is not an order against the claimant; and 
the plain meaning of the word “against” 
which is a word in.common use, would:also 
show that ‘when a -petition is withdrawn 
it cannot be said that there is an order 
against the person who withdraws the 
petition, and, in fact, asks the Court not 
to decide either or or against him. Iam, 
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Second Appeal. must fail „and it is:accord= 


ingly dismissed., 
=a Appeal dismissed. 
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PATNA.HIGH COURT 
Miscellaneous Civil Appeals Nos. 229 .and 
309 t0.313 of 1934 
March 27, 1935 
MUHAMMAD Noor, J. 

Musammat NEPUR KUER AND .ANoTHER= 
APPELLANTS 

š 5 VETSUS 
BHAN PARTAP—RESpoNDENT, 

‘Civil Procedure Code (Act V of 1909), .s. 47 
—Applicability to ‘execution of rent decree—Bengal 
Tenancy Act (VIII of 1889), s.'148-A—Suit under 
—Decree—Subsequent -partition—Decree-holder con- 
-tinuing as one of the.co-sharers—Whether can ‘bring 
entire holding to  sale--Co-sharer ‘landlords— 
Partitton—Status after, from raiyate' point of 
view—Landlord and tenant, w 

An appeal lies from an order - ‘passed in 
execution of a rent decree, on a question relating-to 
execution and satisfaction of such a decree, eince 
s. 47, Oivil Procedure .Code, applies also to execu- 
tion proceedings of rent decrees, , 

A decree passed in a -suit ‘framed -under 
~B. 148-A, Bengal Tenancy Act, is in effect a. decree 
‘in favour of all the landlords for the entire 
rent then due. The special provisions of s. 148-A 
continue to be applicable even after ‘the par- 
tition when different pieces of ‘land ‘compris- 
-ing theholding have been allotted -to different 
landlords, ‘Where subsequent to a decree for 
rent a partition is effected and the decree-holder 
continues asa co-sharer, he can bring:the entire 
holding to sale. ea i 

The Vivil Oourt partition isbetween landlords 
and by itself it does not constitute ithe, 
-breaking up of the holding. The holding. is 
a unit for which a certain rent is -payable 
tothe landlord. The rent payable is not -divisible 
-being alump rental in.respect of ‘the entire. hold- 
ing. The holding can be broken up and’ rent 
‘apportioned withthe consent of all the parties 
concerned, namely all the landlords and rdiyats 
concerned, There is no procedure in COivil:Court 
partition suits under which the tenants can ibe 
brought on the record and the rents apportioned 
after splitting up the holdings. What the Civil 
Court -partition ' does is that it | changes -the 
position of the co-sharer ‘landlords ‘from holders 
of lands as tenants-in-common into landlords 
holding different pieces of land in eeveralty, 
but so far as their relation with .a raiyat, 
lands of whose holding have been allotted “to 
the different ‘landlord ‘is-concerned, ‘they continue 
tobe his co-sharer landlords, Before the partition 
each .co-sharer had his undivided share extending 
over the entire holding; after the partition ea¢h 


therefore, of opinion that both the Courts 
below were right in coming to the con- 
clusion that the suit was not -barred by 
limitation. It follows from this that the 


co-sharer holds different pieces of tie “and com E 
isi the holding in severalty, ut the -> 
holding is still-a holding under all the -landlords a 
taken as a whole, and.fromthe ratyat's point of 
view, all of them taken eer wul be TRA 
: 3 3 Haran Singh v. Bibee Soghra (2), rélic 
(1) 48 Ind, Cas. 270; 41 M 985; 24M L T 197; lords, Duk Hara g T 


BAE “495 oD. | f P3 eos 
WE i 80 Tnd, Oaa 233 A 1 R1925 Mad 2350 . . Mise, O. A. from an order of the District 


(3) 110 Ind, Oas, 511! ~. Judge, Gaya, dated July 5, 1934, 
156—111 & 112 i 
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-| ` Mr. Sarju Parsad, for the Appellants. 
Messrs. N. K. Prasad II, A. N. Lal and 
Raj Kishore Prasad, for the Respondents. 
Judgment.—These Miscellaneous Second 
Appeals arise out of execution proceedings 
of rent decrees. The appellants and the 
respondents are ‘co-sharer landlords of 
certain- villages. The latter -instituted 
rent suits framed under. s. 148-A, Bengal 
Tenancy Act, against: certain ratyats: of 
the villages and proceeded for his own 
~sharé of rent: The appellants were of course 
pro forma defendants -in those suits. 
Decrees for rent* were passed on De- 
cember -14,- 1933. ~ In. the-meantime the 
villages: were partitioned, and-a -final 
“partition décree was passed on December 23, 
. 1933." By this partition’ portions” of ` the 
‘holding : of.:the-raiyats -were allotted to the 
‘appellants’ and portions to the respondents, 
‘Later ‘on there ‘were’ certain amendments 
dn :, the. decree, but ‘that-is immaterial for 
“the -purpose of the present appeals. . 
“Phe respondent proceeded to execute the 
‘décrees, but the appellants, his co-sharer 
dandlords, objected to their being executed 
grent decrees on the ground that as por- 
‘tions of the. holdings for the rent of which 
the ‘decrees were’ passed had fallen into 
théir takhta, the respondent was no 
longer landlord of those portions and conse- 
‘quently could not proceed to sell them as 
parts ofthe holding. They contended that 
the decrees could be executed only as 
simple money decrees, and only the right, 
title and interest of the raiyat judgment- 
debtors could be“sold and not the holding 
itself ‘as it stood before the partition. They 
contended infact that the original hold- 
ing did not exist as it was broken up. 
This objection’ prevailed before the learn- 
ed Munsif.. Thereupon the decree-holder, 
whois respondent in this Court, appealed 
to the District Judge who has reversed the 
decision of the Munsif holding that the 
decrees could be executed- as rent decrees 
and the entire holding could besold as 
such inspite of the fact that a portion of 
thé “holding had fallen bya Civil Court 
partition into the takhta of the appellants. 
The appellants have preferred 
these second appeals. The first objec- 
tion raised is that ‘no appeal lay to 
the District Judge. This question has been 


“~~ dealt with and rightly decided by the 


learned District Judge. No doubt, the 
appellants appeared before the executing 


Court in pursuance of notices under 8. 158. 


(B), Bengal Tenancy Act, but nevertheless 


they raised a question which related to the. 


T 
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execution and satisfation of the decree-and 


.it was certainly a matter between the parties 


tothe suit. It has not been contended that 
s. 47, Civil Procedure Code, is not applicable 
to execution proceedings of rent, decrees. 
In my opinion the appeal lay to the District 
Judge. 4 

The next contention is the reiteration of 


‘the points taken.by the appellants before 


the Munsif and the learned Diatrict Judge, 
namely that the Civil Court partition -con: 
stituted the breaking up of the holdings of 


‘the raiyats, that the decree-holder ceased to 


be landlord of those portions of the lands 
which fell into the takhta of the appellants, 
and these cannot be sold in execution of 
these rent decrees. Reliance is placed upon 
a decision of the Judicial Committee which 
‘was cited before the Courts below, Forbes v 


Maharaj Bahadur Singh (1). In my opinion 


there is no force in this contention. The 
Civil Court partition is between landlords 


“and” by itself it.does not constitute the 


breaking up of the holding. The holding 


-is unit for which a certain rent is payable 


to the landlord. The rent payable 
is not divisible being a lump rental in res- 
pect of the entire holding. The . holding 
can be broken up and rents apportioned 
with the consent ofall the parties concerned, 
namely all the landlords and raiyats con- 
cerned. There is no procedure in Oivil 
Court partition suits under which the ten- 
ants can be brought on the record and the 
rents apportioned after splitting up the 
holdings. What the Civil Court partition 
does is that it changes the position of the 
co-sharer landlords from holders of lands-as 
tenants-in-common into landlords holding 
different pieces of land in severalty, but so 
far as their relation with a raiyat, lands of 
-whose holding have been allotted to the 
different landlord, is concerned they continue 
to be his co-sharer landlords. Before the 
partition each co-sharer had his undivided 
share extending over the entire holding; 
after the partition each co-sharer holds 
different pieces of land comprising the 
holding in severalty, but the holding is still 
a holding under all the landlords taken as 
a whole, and from the raiyat's point of view 
all of them taken together willbe his land- 
lords. This seems to be the view taken by 
the Calcutta High Court in Duk Haran 
Singh v. Bibee Soghra (2). ee 

Now s. 148-A, Bengal Tenancy Act, con- 

(1) 23 Ind. Oas. 632; A I R 1914P O 11); 41 I A 
91; 41 O 926; 18 O W N 747; (1914) M W N 397; 15 
MLT 380; 12 A L J 65327 MLJ 41L W 
1059; 25C LJ 434 (P 0). ; 

(2)120 W N568. 
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templates a suit for the entire rent of the 
entire holding, but the section, under special 
circumstances allows a co-sharer landlord to 
proceed with the suit for his own share of 
rent only, i.e. when he is unable to. pro- 
ceed for the entire rent. A suitso framed, 
when it proceeds for a share of rent only, 
proceeds for a portion of the rent ofthe, 
entire holding and not for the entire rent of 


portion of the holding. The positition is 


exactly the same asifthesole landlord ofa 


holding brings a suit fora portion of the 


rent only, the other portion having been © 
realised or become time-barred. A decree 
passed in a suit framed under s. 148-A, 
Bengal. Tenancy Act, is in effect a decree in 
favour of all the landlords for the entire rent _ 
then due. I am clearly of opinion that special 
provisions of s. 148-A continued to be 


, applicable even after the partition when 


| Tandlords, 


different pieces of land comprising the 
holding have been allotted to 
The position would have been 
certainly different if by the partition the, 


decree-holder had ceased to be the landlord 


| of the holding at all, namely if the entire 


holding had been allotted to the takhta of 
co-sharers other than the decree-holder. 


- But here the decree-holder continues to be 


the co-sharer landlord of the raiyats, The 


- only change in his position has been that 


instead of his interest being an undivided 


` share in all the lands comprising the holding, 


it has now become an entire interestin a 


portion of the holding. The position will . 


. be clear if I give an example.. Suppose A 


and B are proprietors of two distinct pieces 
of land each having an entire interest in his 
own piece of land. These two jointly make 
a raiyati settlement with C. It is obvious 


that A and B are joint ‘landlords of Cand . 


there is nothing ins, 148-A, Bengal Tenancy 
Act, which prevents any one of them from 
proceeding under that section. The position 
is inno way different from the position in 
which A and B hold the undivided shares in 
a bit of land and jointly lease it out to C. 
Mr. Sarju Prasad however contended that 
the Civil Court partition affects the breaking 
upof the holding. He has relied upona 
decision of Mullick, J., in Ram Lochan 
Kuer v. Jagernath Misser (3). In my opi- 
nion that decision does not support. the 
contention of the learned Advocate. The 
observations on which he has relied were 
obiter dicta inasmuch as there was evi- 
dence in the case on which the learned 
Judge relied that the tenants had consented 


® 37 Ind. Oas. 440; AI R 1916 Pat 79; LPLJ 
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different -- 


objection of the appellants was 


. circumstances it was 
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to the apportionment- of rent. Secondly, his 
Lordship relied upon a decision „of the 
Calcutta High Court in Protab’ Chandra 
Das v. Kamla Kanta Shaha (4), whereit was 
held that there was nothing in the Estates 
Partition Act to prevent. the partition of a 
tenancy into separate tenancies without 
the consent of the tenants, and-on- general 
principle the Court did not. see any reason 
why sucha partition could not be made. Mul- 


_lick, J., then proceeded to say thathe saw 


no difference in the matter of partition of 
tenancies under the Estates Partition ‘Act 
and a partition made by a Civil Court. With 
all respect to the learned Judge there is a 
good deal of difference in procedure. : In the 
Estates Partition Act the tenantscome in, 
and there are various provisions in which 
the officer carrying on a partition has been 
given the power of fixing. rent, etc. The 
rents are attested and the tenants have got 
a voice. Under the Civil Oourt procedure 
the proceedings are entirely between the 
landlords, and the tenants have got no locus 
standi whatsoever. It does not require 


` much reasoning to hold'that any. apportion- 


ment of rent between the co-sharer land- 
lords without the consent of the tenants is 
not binding upon them.. It isnot urged in 
this case that these raiyats were ever in 
any way parties to the partition proceed- 
ing. In fact the learned District Judge 
has observed that it was not. suggested 
before him that the tenants consented to 
an apportionment of rent. Mr. Sarju 
Prasad has however urged that after the 
allowed 
by the first Court there was an objection 
by the raiyats also who admitted .the ap- 
portionment of rent, thereby indicating that 
the holding had been split up andthe de- 
cree-holder ceased to be the landlord of those 
portions of the holding which fell into the 
takhta of the appellants. No such admission 
is before me nor am I aware under what 
made. It is clear 
from the decision of the learned District 
Judge that there was no suggestion before 
him that the ratyats had consented to the 
apportionment of rent, or in other words 
that there wasa breaking up of the holding 


-of the raiyats after the partition with the 


consent of all the landlords and ratyats. _ 
In my opinion the view oflaw taken by 
the learned District Judge is correct. The 
appeals are dismissed with costs. There 
will be one set of hearing fee only. ae 
D. Appeals dismissed, *: 
(4)100 W N 818. ; we voy 
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‘LAHORE HIGH COURT 
Second Civi] Appeal No. 1030 of 1934 
November ], 1934 


AGHA HAIDAR, J. 
MUHIR AHMAD KHAN — PLAINTIFE 


Bst 


—APPELLANT 
versus 
AZIM BAKHSH AND 'OTHERS—DERENDANTS 
— RESPONDENTS. 
‘Court Fees Act (VII of 1670, s.7(5) (b)— 


Collector's register, meaning of—Jamabandi, if to 
-be treated as Collector's register in the Punjab. 

The expression “Collector's register” in s. 2, sub-s. 
(5), cl. (b), Court Fees Act isa general expression and 
its intended to refer to the register in which 
the land ‘revenue is recorded for fiscal purposes 
-and is maintained by the Collector. In different 
provinces this register is called by different 
names. In ihe Funjab the jamabandi should be 
‘treated -as “Collector's register” for the purpose 
‘of :court-fee under cl. (b), 8.7, sub-s. (5). 

S. C. A. from the decree of the District 
Judge, Jullundur, dated March 17, 1934. 

Messrs. Parkash Chandra and Muham- 
mad Amin, for the Appellant. 

Messrs. Vishnu Datta, and Achhru Ram, 
for the Respondents. 

Judgment.—The plaintiff brought a suit 
--for possession of certain lands. A part of 
- the land was not assessed to Jand revenue 
‘and we are not concerned with it, but 
‘some land had been assessed to land 
revenue. The plaintiff claimed half a share 
in a certain khata against which a sum of 
Rs. 8-11-6, is entered as Government revenue 
in the jamabandi. Under the provisions 
‘of s. 7, sub-e. (5), cl. (b), Couri-fee Act, 
che paid a court-fee on ten times the amount 
‘of half the fractional share of the land 
revenue, that isto say, he paid a court-fee 
of Re. 3-6-0 ona sum of. Rs. 43-9:6. An 
objection was taken thatthe plantifi’s case 
-fell under s. 7, sub-s.-(5), .cJ. (d) and that 
therefore the ‘plaintiff was liable to pay 
a court-fee on the market valve of theland. 
This contention was accepted by the trial 
Court which orders the plaintiff to pay 
‘adwalorem court-fee ‘on the market value. 
-As the plaintiff failed to pay the amount 
within the time fixed by the Court, the 
plaint was rejected and the suit was dis- 
missed. This decision was upheld by the 
District Judge cn -eppeal. The plaintiff 
has come vp tothis ‘Court in second ap- 
peal.. ; 

The District Judge has held that the 
= jamabendi is not the “Collector's register” 
as menticned in ‘8. 7,sub-s. (5),:cl.(6) and 
the mere “fact that -a certain alea cf land 
is entered 'as -a ‘separate khata ina jama- 
bandi doesnot make that land a part of 
an estate separately entered inthe “Oollec- 


follows: 


*tion Manual, 1931 Edition, 
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The expression “Collector's 


tor's register.” 
or's register @) al. @)is. a 


register’ in s.7, sub-s. | | 
general expression and it is intended to 
refer tothe register .in which the land 
revenue is recorded for fiscal purposes and 
is maintained by the Collector. In different 
provinces this register is called by different 
names. The case for the plaintiff-appellant 
is that in the Punjab the jamabandi should 
be treated as “Collector's register" for the 
purpose of court-fee under cl. (b), 8. 7, sub- 
s. (5). The relevant portion of 8. 31, sub- 
s. (2), Punjab Land Kevenue Act, js as 


“The--Record of Rights for an estate shall in- 
clude the following documents, namely, (a) State- 
ments showing so far as may be practicable (iit) 
the rent, land-revenue, rates, cesses Or other pay- 
ments due from and toeach of those persons and 
to the Government.” ae 

This shows that the Record of Rights a8 
maintained by the Collector in the Punjab 
would be the jamabandi _-which contains 
the particulars given in (iii) and should be 
treated as the Collector's register. In 
Douie’s Punjab Settlement Manual, 1930 
Edition, p. 133, para. 270, among the re- 
venue papers which constitute the Record 
of Rights there ‘is (9): Te ee 

“The jamabandi, A list of holdings cultivated 
by owners, occupancy tenants and tenants-at-will 
with the fields contained in each and the sums 
payable either us rent or revenue.” 5 
Again in Douie’s Punjab Land Administra- 
Chapter 10, 
para. 368, the following passage occurs: 

“The Settlement Officer hands over to the Deputy 
Commissioner a Record of Rights foreach estate 
the chief documents included in which are the 
village map.or shajrakishtwar and ‘the jamabandi, 
that isto say, alist of owners’ and tenants’ holdings 
with a detail of the- fields contained in each of 
the rent paid by each tenant and of the revenue 
due from each owner. It is the duty of the 
Deputy ‘Commissioner to maintain the Record of 
Rights up-to-date,” ý a : 
again, in the Financial Commissioner's 
Standing. Order No. 23 unders. 31, Land 
Revenue Act, the relevant portion of 
para. 368 is as follows: | ; 

“The jamabandi should be prepared in duplicate 
and one copy eventually filed in the District office 
and the other retained by the Patwari,” : 

Again in para. 45 of the same standing 
order itis provided that all jamabandis 
must reach the Collector's Office by a certain 
date. I ‘have no doubt that in both these 
paragraphs the District Office means the 
Collecter’s Office. According tothe same 
standing order, para. 24 the form of the 
jamabandi is prescribed and in column 
11 the heading is “Demand with detail of 
revenue and cesses.” In view of all these 
provisions I am of opinion thatthe jama 
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bandi must be treated as Collector's 
register and the court-fee must be cab 
culated on ten times ihe land revenue pay- 
able for the fractional share of the khata. 
Counsel for the respondents relied! upon Hali- 
man v. Media (1), butthat ruling is of no 
assistance tohim becausethe Government 
of India Notification No. 1746 of 1889 
issued under s. 35. Court-Fees Act, though 
no longerin force in the United Provinces 
still remains operative in the Punjab. 
This point is made clear in the case cited 
above. 

| In this view of the matter the plaintiff has 
rightly paid the court-fee on ten times the 
rateable share of the land revenue asses- 
sed onhalfthe khata that isto say, one- 
half of the total amount of the revenue 
multiplied by ten. I would therefore 
allow the appeal and setting aside the 
order passed by the Courts below, hold that 
the court-fee has been properly calcutated 
and that the plaintshould be re-instated. I 
make no order as to costs. 

Appeal allowed. 


N. 
(1) 145 Ind. Oas. 332; AI R1933 All. 414; 55 A 
531; (1933) A L J 398; 6 R A 55; 





PATNA HIGH. COURT 
Civil Appeal No, 167 of 1931 
January 9, 1935 
Wort AND VARMA, JJ. 
RAMDEO PRASAD SINGH—P LAINTIFF 
—APPELLANT 


versus A 
SHEONANDAN MAHASETH AND 


oTHERS—DEFeNDaNTS—ReEsPoNn DENTS 
Minor—Guardian authorised to raise 
by Court, on security of infant's. property—Necessity 
Lenders, if can trust order as to necessity—Subse- 
quent cancellation of order, if makes any difference. 
Whenan order of the Court has been made 
_ authorizing the „guardian of an infant to raisea 
“loan on the security of the infant’s estate, the, 
lender of the money is entitled to trust that 
order, and he is not bound to enquire asto the 
expediency or necessity of the loan for the bene- 
fit of the infant’s estate, The cancellation of the 
order subsequent tothe advance of the money for 
reasons not affecting validity of loan, makes no 
difference. Ganga Prasad Sahu v. Maharani Bibi (2), 
relied on, Mahabir Das v.. Jamuna Prasad Sahu (1), 
referred to. 


U. A. from a decision of the District 
Judge, Muzaffarpur, dated August 2, 1929. 

Mr. Muhammad Hasan Jan, for the Ap- 
pellant. 

Messrs. G. O. Mukharji and K. N. Lal, for 
the Respondents. 

Wort, J.—This is an appeal from the 
decision of the District Judge of Muzaffar- 
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pur, reversing a decision of the Munsif of 
Sitamarhiinan action forredemption. A. 
number of questions arose. Amongst them 
was whether the mortgagehad been satisfied? 
But so faras that matter is concerned, 
certainly in the Court below the plaintiff 
has failed. The question which arises in 
this Court is whether inthe circumstances ^. 
a part of thedebt, that isto say, a sum of 
Rs.. 9199-0, was binding on the plaintiff 
who at the time of the mortgage wasa 
minor. It would appear that the father 
who ultimately separated from.the plaintiff 
applied tothe District Judge as guardian 
of the minor for the payment of certain 
debts which amounted to the sum in 
dispute outof the minor's estate, that is, to- 
say, by raising.2 loan for the payment:of 
those debts. The sanction was. granted 
and the: debts were paid, for such is the 
finding of thelearned District. Judge in the. 
Court below. Then by reason of some: 
omission on the part of the father the. 
District Judge one. year after the sanction. 
had: been granted cancelledithe order. It is, 
important to notice, however, the fact, which. 
Ihave already stated that while.the sanc- 
Hen was in existence the debts were in fact: 
paid. f 

Mr. Hasan Jan on behalf of the plaintiff- 
áppellant contends that the cancellation 
order prevented the mortgagee from subs 
sequently entering into the mortgage. 
Although, asi have said, the debts were 
paid and the money actually borrowed’ 
therefor during existence ofthe District 
Judge's order, the mortgage security for 
the sums borrowed was not furnished until 
the father had ceased tobe the guardian. 
and the mother of the plaintiff had become 
his guardian. Now the learned. Judge in 
the Court below in coming to the conclu- 
sion that the lender was entitled’ to rely 
upon the order of the District Judge 
previously given and eventually cancelled, 
relied upon the decision of this. Court in 
Mahabir Das v. Jamuna Prasad Sahu (1). 
The learned Judges in that casein turn 
relied upon the decision of their Lordships 
of the Privy Council in Ganga Prasad Sahu 
v. Maharani Bibi (2) where Sir A Hobhouse 
in delivering the judgment of their Lord- 
ships stated as follows: 

“When an order of the Court has been made 
authorizing the guardian of an infant to raise aloan: 


on the security of the-infant’s estate, tha lender. ‘of 
the money is entitled to truat that order, and he 


(1) 112 Ind, Oas. 433; AI R1928 Pat,543;8 Pat, 
48: 9P L T 553. 

(2) 11 O 379;12 TA 47; £ Sar, 6215. 9 Ind. Jur, 158 
(P.O). | 
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is not bound to enquire as to the expediency or 
necessity of the loan for the benefit of the infant's 
estate.’ 

_ That proposition seems to me to be un- 
conditioned, that is to say, it is not condi- 
tioned by the actual knowledge of the 
lender himself: in other words, he is entitled 
to rely implicitly on the decision of the 
District Judge. Now the first question which 
comes to be decided in this case is whether 
the cancellation of the order subsequent 


to the advance of the money makes any 


difference. It might, in my judgment, have 
a bearing onthe matter had the cancella- 


tion had any connection with the validity . 


of the debts themselves. But we know in 
this case, and we must assume until the 
contrary is proved that the lender himself 
knew that the cancellation was due to 
certain omission on the part of the borrower, 
the father, and had no connection with the 
validity of the debts themselves. In my 
judgment, therefore, the subsequent 
cancellation after the money had been 
advanced can, in the circumstances, make 
no difference to the matter, and the lender 
was entitled to say: 

- “I have the order of the Court allowing the pay- 
ment of these debts out of the infant's estate, and 
upon which I am going to rely for ~the purpose of 
entering into this transaction,” 

. The effect of Ganga Prasad Sahu v. 
Maharani Bibi (2) just referred to is that 
the enquiry which their Lordships of the 
Privy Council in the leading case had said 
was sufficient to entitle the lender to 
recover, is excused where there is an order 
of this kind which is based upon an enquiry 
by the Judge as to the legal necessity, using 
the expression in the widest sense of the 
term for the debts. 

. The other point which Mr. Hasan Jan 
argues on behalfof the plaintifi-appellant 
is that in this case the lender must have 
known that the application to the District 
Judge based as it was on the allegation 
that they were the debts of the son, was 
false for the reason that it is recited in the 
bond in dispute that the debts were the 
debts of Mahabir, the father. But it is to 
be noticed in this connection that the recital 
inthe bond goesonto say that the debts 
being the debts ofthe father is a valid 
expense, and repayment is.binding on the 
person and property of the minor, Now it 
seems to me that this argument is really a 
contention that there should have been a 
finding that the application to the District 
Judge was a fraudulent one. It is obvious 
that in second appeal no such enquiry 
could be entered into. In any event the 
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only possible point that can arise is whether 

the fact that there is a recital ofthis kind 

in the mortgage-bond, the meaning of 

which is not entirely clear, can, in any Way, 

affect the presumption that in the circums- - 
tances of this case, the lender was entitled 

to rely upon the fact that the District , 
Judge had allowed payment of these 

debts out of the minor's estate. From no: 
point of view it seems to me that that pro- 

position could be supported. In the 

circumstances, therefore, it seems to be 

quite clear that the learned Judge in the 

Court below was right in holding that the 

lender was excused from making any 

enquiry, when the order of the District Judge 

allowing the payment of these debts out of 

the minor's estate was in existence, at the 

time that the money was paid. The appeal, 

therefore, fails and must be dismissed with 

costs. 

Varma, J.—I agree. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal Against Order No. 152 of 1929 
February 14, 1935 
OURGENVEN AND Kina, JJ. 

G. RAMACHANDRAM OHETTIAR— 
DEFENDANT— APPELLANT 


versus 
V. VERIVADA CHETTIAR AND 
OTHERS— PLAINTIFFS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 11, 
0. XL, r. 3 (c), s 47—Order directing Receiver to 
deposit in Court money collected by him as party 
before he was appointed Receiver —Legality—A ppeal- 
ability of order, 

The Court has no power to order a Receiver as such 
to accountfor monies collected by himase party 
before he assumed office as Receiver. 

Anorder passed against a party who has been 
appointed a Receiver todeposit in Court money | 
collected by him in execution before he was appointed ` 
Receiver is an order under 8.47, Oivil Procedure Oode 
and is appealable. ; 

Appeal against the order of the Sub- 
ordinate Judge's Court of Coimbatore, dated 
October 8, 1928, in E. P. R. No. 179 of 
1928 (O. S. No. 215 of 1926). 

Mr. S. S. Ramachandra Ayyer, for the 
Appellant. 

Judgment.-—It is contended that no 
appeal will lie as the order passed is to 
require a Receiver to pay a sum of money 
into Oourt and must therefore fall under 
O. XL, r. 3 (c) of the Code of Civil Pro- 
cedure. The application was filed under 
O. KAI, r.11 (2) and s. 151 of the Code 
of Civil Procedure. The order, it is true, 
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treats the respondent to it in his capacity 
as Receiver, but it directs him to de- 
posit in Court a sum, part of which was pro- 
bably collected by him before the date of his 
appointment as such, that is collected as 
4th defendant in the suit and owner of the 
equity of redemption of the property. “The 
substance and effect of this order is to 
direct a party to make a payment, and it 
is an order ın execution. The Court in 
fact has also directed the payment of the 
costs of execution. We think that this 
part of the order, at least, is appealable 
under s. 48 of the Code of Civil Pro- 
cedure. 

On the merits, the Court had no power 
to order the Receiver, as such, to account 
for money collected before he assumed 
office. Such collection were made not by 


the Receiver but by the party, and the. 


position is the same whether the party 
or some third person is appointed Receiver. 
We must therefore allow the appeal with 
costs and set aside the order of the lower 
Court. There is some doubt whether the 
appellant is to account only for the net 
amount which by specifies. He must pay 
into Court sums collected during his 
period pf Receivership deducting there- 
from any payments on account of Munici- 
pal Tax, etc., paid within the same period. 
We therefore remand the case for fresh 
disposal in accordance with the principle 
we have laid down above. 
A. Appeal allowed, 





PATNA HIGH COURT 
Civil Appeal No. 711 of 1932 
January 31, 1935 


' Wort, d. 
Pandit NARSINGH PANDE—DEFENDANI— . 


APPELLANT 
versus 
NATH PANDE AND OTHERS— 


MATHURA 
aa PLAINTIFFS AND 


al DEFENDANTS — RESPONDENTS 

Limitation Act (IX of 1908), Seh, I, Arts, 120, 62— 
Partition—Assignment of mortgage bond to member by 
karta—Money actually received before assignment— 
Suit on mortgage bond—Held, karta was trustee for the 
amount received and Art 120 applied. 

The plaintiff, who was a member of a joint Hindu 
family was assigned a mortgage bond by the defendant 
who was the karta of the family, at the partition in 
1929. The bond, however, was repaid in fact in 1922. 
An action was brought by the plaintiff on the mort- 
gage against the mortgagors and the karta: 

Held, that this being merely a case of conversion 
by the karta or a case where having held the money 
for many years from the date of the partition he must 
besaid to hold it in trust for the plaintiff in which 
event Art, 120 would apply and not Art. 62. 
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O. A. from an appellate decree of the Addi- 
tional Sub-Judge, Saran, dated: Febru-’ 
ary 10, 1932. A | Bs 

Mr. B.N. Mitter, for the Appellant. 

Messrs. K.N. Lal, Mozaffar Hussain and 
P. Jha, for the Respondents. vs 

Judgment. - In my judgment this appeal 
fails, but not for the reasons which are 
given by the learned Judge in the Court 
below. The action was against defendant 
No. 3 who was for ‘sometime the karta 
when the family of which the plaintiff was 
a member was joint and who received 
payment with respect to a mortgage bond: 
This was in 1922 and then in 1929. a partition 
took place and the present plaintiff who 
is respondent before me had assigned to 
him this very mortgage bond which had 
been repaid. He brought this action on 
the mortgage and an alternative -claim 
against defendant No. 3 who had been 
the karta of the family, that if the karta 
had received the money, then there would 
be a money decree against him. - 

The only question which is argued be- 
fore me and which was argued before the 
Court below is whether the action was . 
barred by limitation. It was said that 
Art. 62 applied by reason of s. 18, Limi- 
tation Act, as the plaintiff had been kept 
out of knowledge of his cause of action by 
the fraud of the defendant. Only by read- 
ing into the evidence what was not there, 
could the learned Judge come to that 
conclusion. There was no allegation of 
fraud and the evidence itself made out no 
such case. Indeed if any caseof fraud at 
all was made out, it was the fraud of 
the mortgagor, as it is seen from the 
evidence of the plaintiff, that the so-called 
receipt acknowledging ‘payment’ of the 
mortgage was collusive one. By- that I 
understand him to mean that no payment 
had in fact been made but that the receipt 
was a forged document purporting to show 
payment. This would be entirely -opposed 
to a case of fraud, under s. 18, Limita- 
tion Act, on the part.. of the defendant 
No. 3. The case is an illustration of fraud 
being spelled out from the vaguest. state- 
ment made by witnesses which in my 
judgment is wholly unjustifiable. es 
. But that does not dispose of the mat- 
ter. Mr. Mitter contends that the cause of 
action arose as for money had and received 
by defendant No. 3- in 1922. Nowan . 
elementary principle of law of limitation 
is and-must be that a cause of action 
cannot be said to be barred before it arose. 
If we apply Art. 62, Limitation Act,' to 
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this- section. and take the period stated in 
the third column as applying strictly to 
the facts of this case, it. will be seen that 
the. plaintiff's action was barred. before 
it arose. The period in column No.3 is 
when the money is received. The money 
was actually received in 1922. The plaintiff 
had no: right to sue for it then because 

ewas'a member of the joint family. 

That leads one to suppose that Art. 62 
cannot be held to be the article applic- 
able,, andin my judgment, in the peculiar 
circumstances of this case, it cannot be so; 
or, if Art, 62 applies,the money can be 
said to have been received to the plain- 
tiff’s. use: only in 1929. But in my judg- 
ment it: is merely. a case of conversion. by 
the defendant, or a case: where, having 
held: the: money for many years from the 
date of the partition, he must be said to 
hold:it.in trust for the plaintiff in which 
event Art. 120 will apply. 

For these reasons: it seems to me that the 
result of the hearing, in the Court.below 
was right, but the reasons given. were 
| erroneous.. The appeal is, therefore, dismiss- 
ed: with costs to defendants Nos. 4 to 6. 
Defendants Nos. 1 and 2 are entitled also 
to their costs, as: they have been unneces- 
sarily impleaded: in this Court. 

Di. Appeal dismissed. 


— mm 


| RANGOON HIGH COURT 
Criminal Revision Application No. 96-B 
of 1935 cod “G2 
March 26: 1935 
x _ MaAOKNERY, J. 
“NGA TUN SEIN—Appitioanr’ 
oi ___ versus 

_ EMPEROR — Oppostre PARTY. 

Penal’ Code (Act XLV of 1860); s. 4638— 
Essentials of’ offence under—Process- server forging 
names to save himself trouble or to save 
himself „from. consequences of neglect of duty— 
Whether amounts to intent’ to commit ‘fraud. 

Am intent to commit fraud involves an intent 
to: cause: injury. It involves something more than 
mere deceiving. i 
“Where a process-server with a view to save 
himself trouble or possibly to hide the fact that he 
had neglected his duty, forges the names of 
certain personson whom he was to serve notices, 
such: aniact does: not show an intent to commit 
fraud. 

_@r, R App.from an order of the Third 
Additional Special Power Magistrate, 
Twante, dated November 5, 1934. 

_Order.—The applicant is a process- 
server employed in the MHanthawaddy 
District. He was entrusted on various oc- 
casions with three notices to be delivered 
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to various headmen in the. Kungyangon 
South Township in connection with the 
collection of the capitation tax. Two of'the 
notices were reques!s to the headmen'to 
come to the township headquarters- and 
take away the tax tickets and the third 
notice was a request to them to bring in 
the revenue which they had collected. It 
is alleged that the applicant forged the 
names of some of the headmen so as to 
make it appear that he had served the notice 
on them. For this he has been convicted 
under s. 485, Penal Code. On appeal to the 
Sessions Court, the learned Additional 
Sessions Judge recognized that the import- 
ant point for consideration was whether the 
applicant, even if the facts alleged were 
held to be proved, could be said to have 
Committed forgery.. The learned’ Addition- 
al Sessions Judge seems to have ex- 
perienced some difficulty in saying that 
forgery had been committed, but he held 
that as some harm in mind must have been 
caused to the headman Ko Po Aung asa 
natural consequence of the deceitful’ act 
of the applicant and as his act also exposed 
the other six headmen to a risk of possible 
injury of a similar kind, the act of the 
applicant amounted to making’a false 
document with intent to cause damage or 
injury to the persons in question. With 
great respect to the learned Additional 
Sessions JudgeI am unable to agree with 
his view. It does not appear that Maung 
Tun Sein, the applicant, did not at all go 
to the places indicatéd in the notice, for 
some of the signatures on the notice are 
genuine. It has not been alleged that he 
forged these names im order to substantiate 
a claim to travelling allowance. What 
appears probable is that to save himself 
trouble, either because he found these 
persons out and did not want to wait for 
them or for some other similar reason, he - 
forged their names. I cannot see that such 
an act shows an intent to commit fraud as 
the learned’ Additional Sessions Judge 
had pointed out. An intent to commit 
fraud involves an intent to:cause injury. 
It involvessomething more than mera de- 
ceiving. I think the argument of the learn- 
ed Additional Sessions Judge is. a little 
strained.. It.is quite clear that. the applic- 
ant’s intention was not to- cause injury to 
the headmen. Indeed it appears in the 
evidence that in at least one case he caused 
the notice to be delivered by a Sampanwal- 
Yah. His-only intention was to-save himself 
trouble or possibly to hide the fact he had 
neglected his duty in orderto save himself 
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trouble, Tcannot see that this amounts 
to an.intent to commit fraud; for there was 
no intention to cause injury to any one: 
His act was done with a view to save 
himself from the consequences of his neglect 
of duty. 

One definition of forgey, see s. 463, Penal 
Code, includes the making of a false docu- 
ment or part of a document with intent to sup- 
port any claim, AsI have already remarked, 
it isno part of the prosecution case that 
these forgeries were carried out with a view 
to support a claim to drawing travelling 
allowance, and it is, therefore n t possible 
to go into this question now. For these 
reasons I hold that the applicant has not 
committed the offence of forgery punishable 
unders. 465, Penal Code. I therefore set 
aside the finding and sentence passed on 
him by the Third Additional Magistrate, 
Twante, which was confirmed on appeal to 
the Sessions Court, Hanthawaddy, and I 
direct that the fine paid by him be refund- 
edtohim. Possibly the District Judge 
will consider the advisability of proceeding 
departmentally against Maung Tun Sein 
for his alleged conduct in this connec- 
tion. 


N. Ap plication: allowed. 


PATNA HIGH COURT 
Special Bench 
Civil Reference No, 5 of 1934 
February 5, 1935 
Wort, Monammap Noor AND Acarwata, Jd. 
In the matter of R, B., PLEADER, 
SAMASTIPUR 

Legal Practitoner— Responsibility towards Court— 
Legal Practitioners Act (XVIII of 1879), s. 14d—Perjury 
by member of legal profession—Severe punishment— 
Held, on circumstances that 6 months’ suspension would 
be enough, h 

The duty ofa member of the Jegal profession 
is-to realize his responsibilities not merely to his 
clients but to the Court before whom he practices. 
{p. 891, col. 1.] ware h 

Perjury by members of the legal profession, apart 
from the question that it is a criminaloffence, ise 
very serious matter from. the point ofview. of the 
profession. Apart from the fact that it harms the 
profession, it sets a very bad example to the general 
public andis a great block in: the administration 
of justice. Therefore, if and when cases: of perjury 
by members of the legal profession are discovered 
the member concerned deserves the most severe 
punishment which the High Court can give in the ex- 
ercise of its disciplinary jurisdiction on the legal 
profession. [p. 891, col. 2.) i . 

[Considering the fact that the member in question 
was relatively a young man in practice for a few 
years only and, the Court being satisfied that what 
he stated did not constitute a fraud intentionally. 
practised on the Court, it was held that the proper 
order would be his suspension for six months. | 
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C. Ref, from the order of the Officiating. 
District Judge-Dharbhanga, in his letter 
dated August 10, 1934. 

Syed Sultan Ahmad, for the Reference. 

Mr. Janak Kishore, against Reference.. 


Wort, J.—This is a reference under 
s, 14, Legal Practitioners Act, by the 
District Jadge of Dharbhanga against one. 
Pleader of. Samastipur. The charge 
against him is that he made certain state-. 
ments knowing them to be false, Those 
statements were made inthe course of 
certain proceedings to which. I propose to 
refer. The matter arose in this way, On 
January 20, 1931, two rent suits were filed: 
purportingto be on behalf of one Bhagwat 
Prasad Misser and other persons as the 
landlords-of 3 bighas of land in the Samasti- 
pursub-division. Just one month later two 


petitions of satisfaction were filed also 
purporting to beon behalf of Bhagwat 
Prasad Misser and the other plaintiffs. 


Nothing further perhaps might have been 
heard about the- matter had it not been 
for the fact that Bhagwat Prasad prose- 
cuted the person. who appeared as the 
defendant im those rent suits in certain 
criminal proceedings alleging that Babaji 
Thakur (the defendant) had looted certain 
paddy on the disputed land. Babaji Thakur 
was acquitted on August 4, 1932, he 
having produced! the papers in these rent 
suits to which I have made reference and 
upon which the Criminal Court relied. 
Thereupon Bhagwat Prasad Misser 
applied tothe Munsif for prosecuting one 
Babaji Thakur and Nagendra Prasad who 
is a clerk ofthe Pleader before us, for 
fraudulently filing these two rent suits, 
There was an inquiry before the Munsif 
and it was during this; inquiry that the 


‘statements complained of were made by 


Rand whicb, itis said, were false to his 
knowledge, The statement complained of 
was this : 

“I cannot state whether Bhagwat Prasad Misser 
whom I met during the pendency of that suit(he | 
was referring to the rent suit) was the same 
Bhagwat Prasad Misser whom I met during the 
pendency of this miscellaneous case (that is the 
case before the Munsif on the:inquiry as to whether 
the alleged defendants should be prosecuted).” 

And then pointing correctly towards 
the appellant Bhagwat Prasad the witness 
stated : 

“When. Leaid that I was not sure whether the 
man whom kmet during the pendency of this 
case was the same Bhagwat Prasad Misser who 
presented- the: vakalatnama to me in the rent suit, 
I was really confused.” : i 

After that inquiry in which the Munsif 
had ordered the persons concerned to be 
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prosecuted there was an appeal to the 
District Judge which resulted in a re- 
. mand to the Munsif when evidence was 
taken again and on that occasion R made 
this statement : f 
“I said that I know the three plaintiffs of the 
rent Suits Nos. 18 and 19 of 1931.” 

‘Then being asked by the Court he 
Bays : i 
f “The question being in the present tense I ans- 
wered in the present tense because since the 
miscellaneous case I cannot be said to be not 
knowing the plaintiffs because I came to know them 
personally during the pendency of this miscellaneous 
case. I said to Shyama Babu (that was the Pleader 
for the, plaintiffs that I did not know the plaintiffs 
of rent suits Nos. 18 and 19 of 1931, because at 
that time I had not come across the plaintiffs to 
verify their identity.” , 
“Then he purported to enter into an 
explanation of what were alleged to be 
apparent contradictions in his statement 
and then at the end of his explanation 
and in answer to the Oourt, made this 
statement : | s 
“The present statement that Idid not recognize 
Bhagwat Prasad Misser before the institution of 
the present miscellaneous case is correct and my 
previous statement that this Bhagwat Prasad 
Misser who isthe appellant in miscellaneous case 
actually presented vakalatnama to me in those 
rent suits is incorrect,” eo 

That statement is acontradiction of the 


statement which he had made at the 
first inquiry before the Munsif in which 
he had emphatically stated that he did 
identify Bhagwat Prasad Misser, the 
alleged plaintiff in the rent suit, I have 
referred to these statements somewhat 
elaborately for reasons which will presently 
appear. The matter eventually came be- 
fore the District Judge a second time 
after the order of the Munsif in which the 
Munsif had ordered the prosecution of the 
persons concerned, and so far as that part 
of the order was ccncerned, the District 
Judge set it aside butthe result of his 
order was the reference which now comes 
before this Court, Now it is not denied by 
the Advocate who appears on behalf of 
Rthat the statement made on May 7, 1932, 
the date of the first inquiry 
Munsif was false. That being so, the only 
‘question, and there being no question as 
to the nature of such a statement by a 
‘member of the legal profession which is in 
‘substance perjury and certainly gross pro- 
fessional misconduct, is what the order of the 
Court should be in those circumstances. Mr. 
Janak Kishore on behalf of œR contends 
that the evidence to which Ihave made 
reference discloses not a deliberate attempt 
by the accused to make a false statement 
or to mislead the Court but nothing more 
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than a foolish statement made under the 
pressure of the moment and at worst no- 
thing morethan an attempt as something 
in the nature of a false statement to ex- 
tricate himself from the difficult position 
in which he found himself, i 

At first it might be supposed that R had 
something to do with the institution of, 
these false rent suitsother than acting as 
the legal adviser of the alleged plaintiffs 
but neither the District Judge nor the 
Munsif who held the inquiry is of the 
opinion that Risin the conspiracy and 
indeed I think, we are bound to sap that 
there isnoevidence ofthat fact. What 
does sufficiently appear from the facts which 
are before us is that it was at the instiga- 
tion of the clerk to the Pleader that the 
identification of the plaintiffs in that action 
was made. Identification was necessary in 
the case of the petition of satisfaction on Fe- 
bruary 21, 1931, It remains to be seen whe- 
ther the learned Advocate’s argument is 
justified on the evidence before us. When 
we come ‘to analyze the statement made by 
the Pleader before the Munsif in May of 
1932 we see in the first instance that his 
statement was : 

“T cannot state whether Bhagwat Prasad Misser 
whom I met during the pendency ofthat suit was 
the same Bhagwat Prasad Misser whom I met 
during the pendency of that miscellaneous case.” 

Had his statement stopped there, little 
more would have been heard of this case 
but he then goes on fo state, pointing to 
Bhagwat Prasad Misser: 

“He is the man who presented vakalatnama to me 
in the aforesaid rent suits,” 


Then againin answer to the Court he 
stated that when he made the previous 
statement that is tosay the statement in 
which he had expressed his doubt as to 
whether he was the same Bhagwat Prasad 
Misser when he made that statement in 
answer to the Court he says “I was really 
confused.” That answer gives the case a 
somewhat serious aspect but apart from 
it we see thatin the first instance he 
expresses doubt. Then being pressed by 
the Court he states emphatically, that he 
identified Bhagwat Prasad Misser, But 
in this connection we must not forget that 
at the later stage of theinquiry that is to 
say, when the matter came before the 
Munsif on remand by the District Judge, 
he states quite frankly that the statement 
on the first occasion that he identified 
Bhagwat Prasad Misser was incorrect, We 
have considered this matter very carefully 
and the conclusion at which we arrive is 
this having regard tothe various state- 
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ments made by R that in the first instance 
he had no intention of misleading the 
Court, that his first statement could not 
be characterized as incorrect in any sense 
ofthe word that he expressed the doubt 
whether Bhagwat Prasad Misser was the 
Same person as the Bhagwat Prasad 
Misser in the miscellaneous case and it 
was only, to use the expression which 
T used a moment ago, under the pressure 
of the moment that he then went on and in 
answer tothe Court stated emphatically 
that he definitely identified Bhagwat Prasad 
Misser. I again repeat that on the later 
occasion he frankly etated more emphati- 
cally that his statement on the first 
occasion was incorrect. Nothing more 
need be said than that we havecome to 
the conclusion that what Mr. Janak Kishore 
argues on behalf of the Pleader is correct 
that it was in the confusion of the 
moment that he made a statement which 
would appear on the face of it to be 
deliberately untrue. That it was untrue 
no doubt. But he is relatively a young 
man in practice for a few years only and, 
as I have said, we are satisfied that 
what he stated does not constitute a 
fraud -intentionally practised on the Court. 
The fact of its untruth has to be taken 
into consideration and the fact that he is 
a member of the legal profession and 
his duty is torealize his responsibilities 
not merely to his clients but tothe Court 
before whom he practises. 

' Taking all these circumstances into 
consideration but not disregarding the 
fact thatit was a statement which was 
admittediy incorrect, I come to the con- 
clusion that the proper order to pass is 
that R be suspended for six months from 
to-day, 

Muhammad Noor, J.—I agree, I 
have no doubt in my mind that the Pleader 
concerned was not guilty of any con- 
spiracy in the institution of the bogus suits 
and the filing of the bogus application of 


Satisfaction. It seems to me that his 
clerk took advantage of his inexperience 
and managed to have the work done 


through him imposing upon him that it 
was being done on behalf of the real 
Bhagwat Prasad Misser. Most likely the 
clerk put up somebody to personate the 
real plaintiff. That the Pleader had no 
hand in the conspiracy will be clear 
from the fact that before he was exa- 
mined in the Court he went and told the 
whole story to Babu Shyama Pada Ba- 
nerji, the leader of the local Bar. He 
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definitely told him that he knew nothing 
of the plaintiff himself and that he had 
fo act upon the assurance of hig clerk. 
Later on it seems he was without any 
previous warning summoned by the Court 
to give evidence before it, There also up 
to a certain stage he seems to have been 
speaking the truth and I think it was 
correct when he said that he would not 
be able to identify the real Bhagwat 
Prasad Misser as” he definitely said that ` 
he was not in a position to say whether 
the man on whose behalf he instituted 
the rent suits and filed the satisfaction 
petition was the man who was conduct- 
ing the miscellaneous proceedings for the 
prosecution of Babaji Thakur. ee: 

Something must have happened then 
which made him change the statement. 
It does not appear to me why it was neces- 
sary for the Court to ask him to identify 
the real Bhagwat Prasad Misser when 
the witness had already stated that he 
was not sure about his identity. When he 
was asked to identify the man, perhaps 
he thought that he had fallen into a 
difficulty and would not be able to get 
out of it unless he gaid that he was the 
man. Perjury by members of the legal 
profession, apart from the question that 
it is a criminal offence, isa very serious 
matter from the point of view of the, 
profession. Apart from the fact that it 
harms the profession, it sets a very bad 
example to the general public and is a 
great block in the administration of. 
justice. Therefore, if and when cases of 
perjury by members of the legal profes- 
sion are discovered, the member concerned. 
deserves the most severe punishment which 
this Court can give in the exercise of 
its disciplinary jurisdiction on the legal. 
profession, But I am certain that this is 
not one of those casesin which that course 
ought to be adopted, because I am 
satisfied that the perjury was committed 
under circumstances which show that it 
was not intended to deceive the Court or: 
to practise any fraud upon it, I, there- 
fore, agree that in the circumstances of 
the case the sentence which my Lord has 
ordered to be passed will meet the ends of 
justice. 


_ Agarwala, J.--L agree to the order 
proposed. h 
D. Order accordingly,- 
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SIND JUDICIAL COMMISSIONER'S 
~ COURT 
First Civil Appeal No. 59 of 1929 
February 21, 1935 
Ferreas, J. O. AND Rupowanp, 
A.J.C. 
HEMRAJ TOTARAM AND O0OTAERS — 
APPELLANTS 
Versus 
~ALLAHDINO ABDULLAH AND otarrs— 
RESPONDENTS 

Evidence Act (I of 1872), s, 110— Assertion of claim 
of ownership from: time to time by persons in possession 
Mere user by public, if sufficient to rebut presump- 
tion of ownership—Easement—Easement to take water 
and claim to have property declared trust property— 
Distinction — Civil Procedure Code (Act V of 1908), 
8. 92, : 

Where the. defendants who are in possession of a 
well have from time to time asserted their claim to 
the property as owners, the mere user ofthe well 
by the public is not sufficient to rebut the presump- 
tion. of ownership; or. to raise a: further presumption 
that, they. are. trustees of the said property. It is true 
that user is evidence of dedication to the public, 
but the question whether such evidence is sufficient 
or not must depend’upon the particular facts‘of each 
case, and where user is equally: consistent with the 
defendants being owners of the. property and such 
user being in the nature of an easement, the ordinary 
presumption which arises under s. 110, Evidence 
Act, cannot be said to have been rebutted by the 
evidence of user. 

The case ofan easement to take water stands on. a: 
different footing froma claim to have the property. 
declared trust, property under the provisions of s, 92, 
Civil Procedure Oode, 

Mr. Dipchand Clandumal, for the Ap- 
pellant. 

Messrs. Tolasing K. Advani and: Fateh- 
chand Assudamal, for the Respondents, 

Judgment:—This appeal arises out 
of a suit filed by the plaintiffs-appel- 
lants under:s. 92, Civil Procedure Code, It 
relates to a well and: certain land: adjoining 
1b in @ quarter of Shikarpur known as the 
Jumakhan's Mudi. Both Hindus and Mu- 
hammadans of Shikarpur have- joined in the 
suit as plaintiffs, and the necessary sanc- 
tion of the Collector of Sukkur has been 
obtained. 

The case of the plaintiffs: is that the well 
and the land! adjoining it are trust property 
and in possession of the defendants as 
trustees, They say that the defendants 
have in contravention of their duties as 
trustees destroyed the well and are assert- 
ing a title as owners of the property. They 
therefore pray that the said property be 
declared trust property, thatthe defendants 
beremoved from its possession, that new 
trustees be appointed and that a scheme 
be sanctioned for the carrying out of the 
objects of trust. 


Several issues were raised in the trial 
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Court, but only two of them have been 
dealt with by the learned Judge. He has: 
held that the present suit is barred under 
s. 11, cl. (6), Civil Procedure Code, and that 
apart from the plea of res judicata, the plaint- 
iff have failed to prove that the property in 
dispute is trust property or that the defen- 
dants ale in possession thereof as trustees. 

We have heard Mr. Dipchand on the issue- 
of fact and we are of the opinion that he 
has failed to satisfy us that the learned’ 
Judge was inerror in holding on this issue 
against plaintiff. That being so it ie not 
necessary to go into the issue of res judicata 
dealt by the learned Judge below, or into 
the other issues which have been left 
undecided, 

Although the record is voluminous, most 
of the facts are not disputed. The defen- 
dants are admittedly in possession of the. 
property in dispute, and therefore, under 
s. 110, Evidence Act, they must be deemed 
to be owners thereof unless the contrary is’ 
proved by the plaintiffs. 

The case of the plaintiffs appears to be 
two-fold: They contend that the property: 
in dispute is wakf property and thatif it is: 
not proved to be wakf, it is in any case 
property dedicated to charitable’ uses. 
They admit that they are not in a position 
to give evidence of any dedication whether 
as wakf or otherwise, but they rely on 
certain circumstances: from which they: 
want the Court to presume that there was 
a valid wakf, or, in the alternaive, a valid 
trust and that the defendants and their 
ancestors got possession of the property: as 
mutawalis or trustees and not as owners. 
"The first piece of evidencerelied upon 
by the plaintiffs is the proximity of the 
well to a mosque but at the same time they: 
cannot get over the fact that the well is 
also in proximity of certain structures 
belonging: to the defendants and in which 
the defendants live. This piece of evidence- 
is therefore equally consistent with the well 
being private property: of the defendants 
as being an appendage to the mosque. 

The evidence of user of the well fora 
very long time by both Hindus and Muham- 
madians, is again, in the circumstances of 
this case consistent either with its being 
permissive or being'in the nature of @ 
servitude or’ prescriptive easement in favour: 
of the public. Ifthat be so, that the public 
may have a right to use the water of the 
well if in existence, or may even have the 
right of maintaining the well at their costs 
so as to beable to use the water: but that 
would not make the well or the land on 


1935 
which it stands trust property or convert 
the owner of the well and the land over 
which it is constructed trustees or muiawalis 
thereof. a 

In this connection, it is to be remembered 
that there-is‘evidence that the defendants 
receive a certain perquisite which they call 
“chung.” The plaintiffs’ case is that this 
perquisite was a voluntary contribution 
made by the owners of the houses in that 
locality for the up-keep of the well and 
the water wheel and earthen pots attached 
to. On the other hand, it is contended 
by the defendants that this was a tax levied 
‘by them as owners for the use of water. 
As we are not now concerned with the ques- 
tion whether the public have acquired an 
easement in respect of taking of water from 
the well, it is not necessary to go into this 
‘question except to observe that the recovery 
of the perquisite is somewhat inconsistent 
with the trust set up by the plaintiffs. 

Evidence has been led to prove that the 
Shikarpur Municipality carried out the 
repairs of the well from time totime. But 
again as pointed out in Allahdino v. 
Shikarpur Munivipality (1) which is a case 
between the same defendants and the 
Munictpality in respect of the same well, 
the repairs done by the Municipality were 
consistent with the well being private pro- 
perty. 

Although, on the one hand, the Munici- 
pality have from time to time spent sums 
of money on the repairs and the 
clearance of the well, the defendants 
have asserted their right to 
the well on each and every occasion 
where it was necessary to do so. Ex- 
hibit 434 consists‘ of certain documents of 
the year 1824. One ofthese documents is 
an application by Muhammad Saleh Ab- 
dullab, an ancestor of the defendants, claim- 
ing the well and the land as his property 
and objecting to‘the Municipality putting 
up a pulley on the well. Another document 
which forms part of this exhibit ‘is‘a reply 
sent by Musammat Khatun, mother of 
‘defendants Nos. 1 and 2 toa notice from 
the Municipality asserting that the struct- 
ures which were being objected to by the 
Municipality were put up by her on her 
private property and objecting .to interfer- 
-ence:by the Municipality. i 
“In 1889 the defendants had a fight with 
the Municipality over what is known as 
the plaster case. In 1890 the -defendants 
asserted their right to this property as 
private owners in a suit ‘instituted by them 
‘against the’ Municipality. In 1897 and 1910 
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certain resolutions were passed - by the 
Municipality recognising the claim -of the 
defendants to the well as owners. Ex- 
hibit 511 of 1912 is a- resolution -of the 
Municipality -resiting that the well is the 
property .of the defendants and requiriag 
‘them ito pay back the expenses incurred by 
the Municipality from time to time and 
-also requiring them to give an agreement 
to keep the well running for the use of the 
public. 

In 1915 the Municipality ‘brought a suit 
against the defendants for a mandatory 
injunction directing the defendants to clear 
the well and put it in working order. The 
defendants asserted that they were owners 
thereof and were not bound to do so. 
This suit failed. The judgment of this 
Court is reported in Allahdino v. Shikarpur 
Municipality (1) and at p. 331* this Court 
has observed: 


“We say nothing which may prejudice the rights 
of any private person who imagines that his right 
to draw water, from this well has been improperly 
interfered: with by the appellant to seek his legal 
remedies, and our’ judgment solely, is confined to 
the consideration of the statutory powers given to 
the Municipalities.” ` 


` It is in consequence of the above observa- 
tions that the present suit has been filed. 
Unfortunately, however, for the plaintiffs 
they have sought relief on the ground that 
the property in dispute was trust property 
and as pointed out above, they have not in 
the alternative made a claim for a declara- 
tion that the public have a right .of ease- 
ment to take water from the well and for 
consequential relief. But the fact remains 
that the defendants have from time to time 
asserted their claim to the property ag 
-owners and that therefore the mere user .of 
the well by the public is not sufficient to 
-rebut the presumption of ownership, or to 
raise a further presumption that the defen- 
dants are trustees of the said property, 

It is no doubt true that user is evidence 
of dedication to the public, but the ques- 
tion whether such evidence is sufficient or 
not must depend upon the particular facts 
of each -case, and where user is equally 
consistent with the defendants being 
owners of the property and such user being 
in the nature of an easement, the ordinary 
presumption which arises under s. 110 
cannot be said to have been rebutted by 
a ee of user. 

„Reliance was placed on the entry ‘in + 
Record of Rights but that pakah 5 
rather against the plaintiffs than “in their 
ae 79 Ind. Oas. 409; AI -R-192! Sind 139;.i7 SLR 

dU. 


*Page of 178, L. Rel Ed] 
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favour. The entry clearly shows that the 
property in dispute is the private property 
of the defendants subject to the right of the 
public to take water from the well. The 
present case is therefore different from the 
case of Court of Wards v. Illahibux (2). In 
that case the only substantial ground rais- 
ed in appeal and urged before their Lord- 

_ Ships of the Privy Oouncil was that the 
. area known as the Pak Daman graveyard 
was not a contiguous burial ground, but 
merely an area of uncultivated ground in 
- which here and there were to be found 
- graves or clusters of graves, and the def- 
ence set up was that the vacant ground 
. unoccupied by graves remained private 


_ property. The entry in the Record of Rights . 


Showed that the whole land was a grave- 


. yard.: The entry was held to be con- - 


_Clusive. Their Lordships observed: 
“The ent in the Record of Rights seems con- 
_ clusive on the point. It is obvious that, if it were 
held that within the area of the graveyard 
_land unoccupied or apparently unoccupied 
by graves was private property and at the 
disposal of the recorded owner, it would lead to 
endless disputes, and the whole purpose of the 
“ Government in setting aside land as an open graveyard 
for the Muhammadan community in Multan would 
© be frustrated.” 
In the present case the well and the land 
: adjoining it which is the subject-matter of 
dispute are entered as private property and 
‘not as public property, although the entry 
; recites, as said above, that the public have 
- a right to the use of water from the well. 
- The last piece of evidence relied upon is 
two orders or decrees passed in 1844 and 
1846' A. D., in disputes between one Haji 
Mirali and the ancestors of the defendants. 
Both these orders are in Persian, and 
there is a dispute as to their true transla- 


- tions. 
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a wakf property or not. The only ques- 
tion in issue in the litigation of 1841 was 
whether or not the ancestors of the defen- 
dants should be disturbed in their posses- 
sion, and in the litigation of 1846 whether 
or not Mirali should be allowed to.dig 
another well. There is nothing in either of 
those orders to show that the ancestors of the 
defendants admitted that the property in 
dispute was wakf property. ) 

Under the circumstances, we.are afraid 
we must hold that the plaintiffs have failed 
to rebut the presumption of ownership 
which arises under s. 110, Evidence Act, 


. in favour of the defendants who are cin 


‘possession and have failed to prove that 


. by his 


Four Persian Scholars have been . 


‘examined. The learned Judge has pre- . 


- ferred to accept the translations made by 
Professor Shirazi, a witness for the plaintiffs, 
and a Persian by birth and by Dr. Gur- 

- buxani, another Persian Professor who was 
examined on behalf of the defendants. 

: “We are not prepared to differ from the 

- learned Judge in holding that the transla- 

- tions made by these two witnesses should 
be accepted as correct. From these 
translations it would appear that neither 
in 1844 nor in 1846 A. D., was the Court, 
or rather the Collector who functioned as 
a Court, called upon to decide the ques- 
tion whether the property in dispute was 


(2) 17Ind, Cas. 744; 40 O 297;40 IA 18;1P WR 
1913;11A L J 265; 13 M LT 318; (1913)M WN 
270;17 O L J 360; 27 P R 1913; 83 P` L R 1913; 15 
“Bom. L R 436; 25 M L J 61 (P O). 


the property was trust property, or that the 
defendants were trustees thereof. The suit 
as laid must therefore fail. Mr. Dipchand 
has in ‘the end argued that the. learned 
Judge below was wrong in not going into 
tbe question of the right of the public 
being entitled to an easement. He has 
urged that the learned Judge was wrong 
in striking out issue No.6-A which was raised 
predecessor-in-office. We think 
that the learned Judge was right in strik- 
ing out this issue. There is nothing in 


. the pleadings to support the raising of 


that issue. The case of an easement to 
take water stands on a different footing 
from a claim to have the property declared 


‘trust property under the provisions of s. 92, 


Civil Procedure Code. We accordingly dis- 


“ miss this appeal with costs. 


N. Appeal dismissed.: 





ALLAHABAD HIGH COURT 

Second Civil Appeal No. 149 of 1933 
March 8, 1935 
BENNET, J. 

B. SURAJ PATISH NANDAN LAL— 

PLAINTIFF—APPELLANT 
versus 
Musammat ATUL BIBI AND oTHERs— . 
DEFENDANTS—RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts, 113 and 
144—Suit by lessee for possession under lease—Article 
applicable, 

Where a contract of lease was executed by 
which the lessee was entitled to be put in posses- 
sion, but was not given possession, and he sued 
for possession under the lease ; 

Held, that suit was one for specific performance, 
that the contract to be put in possession of the 
property should be carried out and to such a suit 
the Art. 113, Limitattion Act applied and not Art. 144. 
Charna v. Bana Lal (2), relied on. Gulam Sabir v. 
Narain Prasad (l; Ferguson v. Uma Chand 
Boid (4), Kalka Singhv. Himayat Ali (5,, Ranjit 
Singh Bahadur v. Maharaj Bahadur Singh (8) 
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and ogee Nandi v Parameswara Uppa (7), distin- 
guisned. 
_ §. 0. A. from a decision of the Additional 
Poo Tung, Mirzapur, dated November 5, 
1932. 

Messrs. N. P. Asthana and B. N. Sahai, 
.for the Appellant. 

Mr. Harnandan Prasad, for the Respon- 
dents. 

Judgment.—This is a second appeal by 
.a plaintiff whose suit has been dismissed by 
both the lower Courts. The facts are that 
on October 9, 1918, one Muhammad Khan, 
the deceased husband of defendant No. |, 
executeda perpetual lease in favour of the 
plaintiff of certain plots of sir which were 
in his possession as a zamindar. Two days 
later on October 11, 1918, Muhammad 
Khan executed a mortgage of his zamindari 
share in this khewat with possession to 
one Brij Patish who was a cousin of the 
plaintiff and who was held by the trial 
Court to be joint with the plaintiff. The 
possession of the sir was never transferred 
by Muhammad Khan. The mortgage in 
question was later redeemed by a subse- 
quent mortgagee. The plaintiff has 
brought a suit for possession under this 
lease on. June 27, 1930, almost within 12 
years of the execution of the lease. The 
finding of the Courts below is that the 
plaintiff has never been in possession. The 
Courts below have held that the suit for 
possession is barred by Art. 113, Sch. ‘1, 
Limitation Act. The. sole argument on 
behalf of the plaintiff in second appeal is 
that the correct article to apply is Art. 144 


and that his suit should be treated as a. 


mere suit for possession and learned Coun- 
sel argues that the contract for the lease 
having once been executed it ceased to be 
an executory contract and became an 
executed contract, and, therefore, there is 
no contract for which specific performance 
should be carried out. His argument is 
that Art. 113, Limitation Act, would 
apply to a suit for specific performance of 
a contract to makea lease but once the 
lease has been made Art. 113 did not 
apply that the rights have arisen from the 
lease and that the correct article to apply 
is Art. 144, for which a period of limitation 
is 12 years and, therefore, 
within time. Unfortunately for learned 
Counsel he isnot able to produce any 
ruling of any High Court in India in 


which this view of a lease has been taken, 


He relied on Gulam Sabir v, Narain Pra- 
sad (1), where the question was what was 


(1) ALJ 584; A WN 1908, 201. 
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the proper court-fee for a lease. The learned 
Judge who decided that case had shortly 
before in Charna v. Bana Lal (2), decided 
a question similar to the present where 
there was a lease and possession had not 
been given to the lessee and the lessee 
brought a suit for possession. On that 
occasion the Bench held that the correct 
article to apply was Art. 113 and not 
Art, 144. 

Learned Counsel has not attempted to 
distinguish this ruling from the present 
case. Another ruling of the Allahabad 
High Court is reported in Muhi-ud-Din 
Ahmad Khan v. Majlis Rai (8). In that 
case there was acontract for the sale of. 
certain immovable property in the event 
of the vendor obtaining a decree establish- 
ing his title to the property in a suit 
which had been brought forthat purpose. 
The vendor obtained a decree establish-. 
ing his title. The purchaser brought a 
suit to have a sale deed executed and 
completed and for possession of the pro- 
perty. The Court held that Art. 113 ap-: 
plied and not Art. 144.. Learned Counsel. 
attempted to distinguish that case by saying 
that thatcase only applied to an agreement: 
to sell and that the case would have been. 
different if it had been a sale deed. I do, 
not consider that the ruling draws. any. 
such distinction. It appears to me that 
under s. 105, Transfer of Property Act, a 
lease is defined asa transfer of a right to 
enjoy immovable property. The -plaintiff - 
claims that this contract had been made. 
with him but that the right to enjoy has 
not been transferred to him by possession 
and he asks that the contract tobe put in 
possession of the property should be 
carried out. I consider that this is a suit 
for specific performance ofa contract. 
Learned Counsel relied on Ferguson v. 
Uma Chana Boid (4), at p. 347* but that 
was not a casein regard to limitation. In 
Kalka Singh v. Himayat Ali (5), there 
was a ruling by Chamier; J., that a suit. 
for possession by enforcement of a clause 
in a mortgage deed that the mortgagee 
had a right to possession on failure to pay 
interest was not asuit for specific perfor- 
mance of a contract. That, however, 
dealt with the specific case of a mortgage 
and in my opinion cannot be applied to 
¢he present case which deals with a 


(2)5 AL J 529: A W N 1908, 245, 
(3) 6 A 231; A W N 1-84, 42. 

(4) 33 O 313. 

(5)10 O O 218, 

“‘*Page of-33 0.—[Ed.] 
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lease. In Ranjit Singh Bahadur v. Maha- 
raj Bahadur Singh (6), their Lordships held 
that the grant in -question in that case 
although it had been declared to bea con- 
tract within the meaning of 8. 51 of 
Bengal Act VI of 1870 did not create rights 
contractual in the sense that the contract 
“by its terms creates or regulates the per- 
sonal obligations and duties of the granter 
in the circumstances that had arisen which 
were not contemplated and necessarily not 
referred to at thetime the grants were 
. made. This case dealt with certain chaukt- 
dari chakaran lands ‘in villages and the 
interpretation of a grant .of such lands. 
That has nothing to do with the circums- 
tances of the present case. In Mogera 
Nandi v. Parameswara Udpa (7), there 
was a peculiar kind of tenure called an 
Arthamulgent ‘deed which was distin- 
guished by the Court from a lease. That 
was nota case of a suit based on ccntract. 
As already stated, learned Counsel has 
not shown a single ruling in which plaintiff 
sued for possession under a lease under 
which it had been held that he had never 
been in possession and where the Court 
held that Art. 113 of the Limitation Act 
did not apply. For these reasons I dismiss 
this second appeal with costs. Permission 
is given for a Letters Patent appeal. | 
D. Appeal dismissed, 


8 Ind, Cas, 262; AI R 1918 P O 85; 451 
a See 46 O173:16 AL J 964; 35 M L J 728; 
23-0 W N 193;25 M LT 8; 290 LJ193;1U 
P-L R(P 0) 23; 10 L W 83 (PO). 
(7) 31 M51, à 


: MADRAS HIGH COURT 
Second Civil Appeal No. 943 of 1934 
‘February 22, 1935 

: .Mccxertr, J. 

In re CHAKKAJAGGA RAO— 
PLAINTIFF—APPELLANT 
Tort—Assault—Suit for ddmages—Judgment of 
‘Criminal Coure convicting defendant for assault 

— But ial value. 

ee call action for assault, the -fact that the 
defendant had been convicted or acquitted in 
a ‘Criminal Court is relevant only as to the 
fact of the conviction or acquittal and it 
is totally irrelevant on the question whether the 
conviction or acquittal was right, that is to say, 
whether the assault was or was not committed, 
and a CivilCourt should, therefore, decide on 
the facts uninfluenced by the conclusion at which 
the Oriminal Court has arrived. 

S. O. A. against the decree of the Court 


of the Subordinate Judge of Narsapur in 
Appeal Suit No. 154 of 1933, preferred 
against the decree of the Court of the Dis- 


_ Inve otfanka saccaRao “(MADR.) 
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trict Munsif of Narsapur.in Original Suit 
No 265 of 1930. 

Mr. V. Suryanarayana, for the Appel- 
lant. : 
Judgment.—In this Second Appeal the | 
only question that arises is whether the 
defendant committed assault on ihe plaint- 
iff. The defendant was prosecuted and 
was convicted of the assault and the Dis- 
trict Munsif thereupon took the remark- 
able view that the question of whether 
the assault had or had not been committed 
was-concluded in ‘the Civil Court. He 
says that the issue ‘whether the assault 
complained of is true’ was unnecessarily 
framed because the defendant had ‘been 
convicted by a competent Court ‘and the 
conviction had been uphéld in appeal. He 
expressed the view ‘that the finding of 
the Criminal Court and the consequent 
conviction of the defendart' was corclusive 
proof of the assault. : 

On appeal the learned Subordinate 
Judge does not appear to haveexpressed 
any definite view regarding the correct- 
ness of the holding of the Munsif’ but de- 
cided the case on the merits in favour.of the 
defendant. The question raised is of some 
importance and I think it right to ‘express 
my view. In a civil action for assault 
which is an action intort, the fact that 
the defendant has been convicied or ac 
quilted in a Criminal Court is relevant 
only as to the fact of the conviction or 
acquittal and it is totally irrelevant on the 
question whether the conviction or acquittal 
was right, that is ‘to say, whether the as- 
sault was or was not committed. In other 
words it is a record of the proceeding in 
a Criminal-Court and nothing more and 
a Civil Court should, in my opinion, em- 
bark upon an enquiry before it on the 
same facts without being influenced in any 
way whatever by the conclusion at which 
the Oriminal Court hag arrived in other 
words, what may be a plea of ‘autrefois 
acquit’ or ‘autrafois convict’ under s. 403, 
Criminal Procedure Code cannot possibly 
by a plea of ‘res judicata’ as the learned 
District Munsif seems to have thought, 
My attention has been drawn to a decision 
of the Oaleutta High Court in Divomoni 
Choudhurani v. Brojo Mohini Choudhurani 
(li, in which the Court expressed the view 
that Police orders are generally admissible 
in evidence on general principles as well 
as under s. 13 of the Indian Evidence Act 
to show the fact that such orders were 
made, I do not think that that decision 

(1) 29 O 187 at .p,.198, t> ` 
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does anything more than lay down what 
I have ventured to suggest is the law 
already, viz., that records in criminal pro- 
ceedings are proof of the fact of convic- 
tion and have nothing to do with whether 
the conviction is right or not, in so far 
as a Civil Court is concerned, Another 
case is quoted Collector of Gorakhpur v. 
Ram Sundar Mal (2) a decision of the 
Judicial Committee but I do not think that 
the decision of the Board in that case has 
any bearing whatever on the point before 
me. It is laid down that on general 
principles and under s. 30 orders made 
under the Oriminal Procedure Code are 
admissible for certain limited purposes but 
there is nothing that I have heard or read 


either in the authoritiesor in the Evidence | 


Act or anything in the text books to sug- 
gest that the facts in a criminal case in any 
way conclude the facts in a Civil Oourt. 
The Judge sitting in a Civil Court is en- 
titled if he wants to disbelieve every word 
of the evidence of a witness even if the same 
évidence was accepted as to everyword by 
a Magistrate or even by a jury. An ex- 
ample of relevancy of criminal proceedings 
in action of tort is that if in an action for 
malicious prosecution there has been a 
conviction upheld on appeal the fact of the 
conviction and the fact ofits being upheld in 
, appeal may no doubt beingredients and im- 
portant ingredients when the trial Court has 


to consider the question of reasonable and . 


probable cause but neither the conviction nor 
the finding of the Appellate Court in any 
way affects the fact and itis ‘always open 
to a defendant in the case of an acquittal 
to attempt to negative its correctness. This 
matter has been fully argued before me 
by the learned Advocate for the appellant 
and I do not think it necessary to give 
notice to the respondent as I am clear as 
to what the position is. It would be a 
remarkable position if under a system which 
does not allow an accused person to give 
evidence on oath that same parson should 
be shut out in a civil suit based on the 
same facts from denying them onoath. It 
would lead to the result that a conviction 
would for ever har an accused person from 
defending an actionin tort on the merits, 

One striking example would be that a 
motor driver convicted of negligent driving 
in a Oriminal Court would be unable to 


(2) 150 Ind. Cas. 515 67 M L J 274 at p. 239; 7 R 
POl; 11 OW N 88); AIR193t PO 157; 49 L 
W 217; (1931) ALJ 7/9; 15 PLT 531; 600 LJ 
67; (1934)M W N 751;36 Bom. L R867; 3830 WN 
1101; 56 A 463; 61 I A 286 (P O). 
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deny thathe was negligent in answer to 
a civil suit. X 

This Second Appeal is dismissed. It 
has been in any case decided on the 
facts ultimately by the lower Appellate 
Court, 


A, Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 276 of 1933 
March 11, 1935 
Ganea Nata J. 

RAM NARESH SINGH AND ANOTHER 
PLAINTIFFsS— APPELLANTS 


versus 
MUNESHWAR PRASAD TEWARI— 
DgreNDANT— RESPONDENT 

Co-sharer—One joint owner, if can make building 
without consent of the other joint owners—Building 
built long ago—No suit—Consent, whether can be 
presumed, . , 

One of several joint owners is not entitled to 
make a building on the joint property without the 
consent of other joint owners. But if the building 
has been erected long ago it will be presumed that 
the co-sharer in exclusive possession, who erected 
the building, did so with the permisson of the other 
co-sharers, especially when a suit is brought several “ 
years after the commencement of the constructions 
and when the constructions have been completed at 
a considerable expense. No such presumption can 
be made in a case where the erection is of recent 
date and has been objected to from the beginning. 
It is very necessary that a co-owner should bring his 
suit for demolition of a building constructed by 
another co-sharer and for joint possession within a 
reasonable time. Sheo Harakh Upadhya v. Jai 
Gobind Tawari (1) and Mohammad Sher Khan v. 
- Bharat Indu (2), relied on. 1 i 

S. C. A. from the decision of the Ad- 
ditional Sub-Judge, Gorakhpur, dated 
- December 12, 1932. ; 
< Mr. Skiva Prasad 
lants. < 
Mr. N. Upadhya, for the Respondent. 
Judgment.—This is a plaintifi’s ap- 
- peal and arises out of a suit brought by 
them against the defendant for demolition 
of a building alleged to have been con- 
structed by the defendant-respondent on 
the joint land. The parties are co-sharers 
and it is alleged by the plaintiffs that the 
defendant had recently - constructed a 
building which he had no right to construct 
on the joint land. The defendant con- 
tended that he had purchased the zemindari 
share and the house of Durga Pathak from 
his heir Padarath Pathak in 1918 and has 
since been in possession of the same and 
that he has built his house on the site of 
the cattle house and court-yard of Durga 
Pathak. The defendant also contended 


that he started his construction in 1922 


Sinha, for the Appel- 
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and has spent akodt Rs. 17,000 and that 

‘he had been in exclusive possession of 
the land in dispute since 1918. He further 
‘contended that in 1927, Suit No. 35 of 1927 
was brought by Achal Bahadur, own bro- 
ther of plaintiff Ram Naresh Singh, a 
member of the joint family of the plaintiff 
in respect of the constructions in dispute 
which failed. 
The trial Court decreed the 
appeal the learned Additional Subordinate 
Judge dismissed the suit. He found that 
the constructions commenced, as found by 
the trial Court, in 1925. The plaintiffs 
had all along knowledge of the construc- 
tions. Infact a suit (suit No. 35 of 1927) 
referred to above was brought by Achal 
Bahadur a member of the plaintiffs’ joint 
family to get the constructions demolished. 
After the withdrawal of the suit by Achal 
Bahadur no other member of the family of 
Achal Bahadur including the plaintiffs did 
anything till February 1931, when the 
present suit was brought. 
had spent Rs. 4,0C0 on the constructions 
till the suit of 1927 was brought. Further 
constructions have been made since then 
and as stated by the learned Additional 
Subordinate Judge, the constructions must 
have cost a substantial sum. The house 
stands substantially constructed. The out- 
side walls are of pucca bricks and there 
are as many as7or 9 rooms. The roof is 
tiled. The learned Additional Subordinate 
Judge states further that apart from finish- 
ing touches the main building stands 
` already constructed according to the state- 
ment of the plaintiff No. 1 himself and 
is in the occupation of the defendant-res- 
pondent. The area covered by the build- 
ing is only 70 by 67 feet. The learned 
Judge observed: f 

“It is obvious, therefore, that the plaintiffs-res- 
pondents have been guilty of laches for the suit 
has been unreasonably delayed. The prayer for 
demolition, if allowed, would be too severe,” 


suit, but on 


It will thus appear that the suit has been 
brought six years after the constructions 
were started and when the constructions 
have been substantially finished at cost 
of a considerable sum of money. There 
is no explanation for any delay since the 
withdrawal of the last suit of Achal 
Bahadur, plaintiff No. 1's own brother and 
a member of the plaintiff's family. It 
can only he explained by one conclusion, 
namely, that the plaintiffs had no objec- 
tion to the constructions. [f they had any 
objections, they should have pursued the 
former suit and fought it out and if 
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there was any legal defect on account of 
which Achal Bahadur plaintiff was com- 
pelled to withdraw it, another suit should 
have been brought at once. 

There can be no doubt that one of 
several joint owners is not entitled to 
make a building on the joint property 
without the consent of other joint owners. 
But if the building has been erected long 
ago, it will be presumed that the co-sharer 
in exclusive possession, who erected the 
building, did so with the permission of 
the other co-sharers, especially when a 
suit is brought several sears after the 
commencement of the constructions and 
when the constructions have been complet- 
ed at a considerable expense. No such 
presumption can be made in a case where 
the erection is of recent date and has been 
objected to from the beginning. It is very 
necessary that a co-owner should bring his 
suit for demolition of a building con- 


“structed by another co-sharer and for joint 


Possession within a reasonable time. This 
view is fully supported by Sheo Harakh 
Upadhya v. Jai Gobind Tewari (1), and 
Mohammad Sher Khan v. Bharat Indu 
(2). As would appear from the facts given 
above, there can be no doubt that a pre- 
sumption can be safely raised that the 
constructions were continued at least after 
the suit of 1927, and completed with the 
consent of the plaintiffs. The learned 
Additional Subordinate Judge has there- 
fore rightly exercised this discretion in 
refusing to order the demolition of the 
constructions. There is no force in the 
appeal. Itis, therefore, ordered that the 
appeal be dismissed with costs and the 
decree of the lower Court be confirmed. 


D. Appeal dismissed. 

(1) 104 Ind. Cas, 414; AI R 1927 All. 709. . 

(2) 106 Ind. Cas, €56: A I R 1928 All, 59; 25A Ld 
983. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 516 of 1931 
November 20, 1934 
BROOMFIELD, J. 

VAGHA JESING—Derenpant— 
APPELLANT 


VeETSUS 
MANILAL BHOGILAL DESAI AND OTHERS 
— PLAINTIFFS —R ESPONDENTS 

Landlord and tenant —Co-owners —Landlord’s rights 
belonging jointly to several persons—Suit for recovery 
ofrent—All should join as plaintiffs—Rent—Method 
of calculation—Landlord, if can substitute different 
method without tenant's consent. ; 

Where .the landlord’s rights belong jointly to 
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several persons,a suit for recovery of rentfrom 
their tenants can only be brought by all the co-owners 
suing jointly as plaintifs. It makes no difference 
whether the suit be technically one for enhancement 
or rent or to recover rent ona new basis of calcula- 
ion. 

Where the agreement between the parties has been 
that rent is to be calculated on the basis ofan area 
estimated approximately without actual measurement, 
the landlord has no right without the consent of the 
tenants to substitute a different method of calculation 
whether by actual survey or otherwise. Gouri Patra v. 
Reily (4)and Manindra Chandra Nandy v. Kaulat 
Sheik (5), relied on. 


8S. ©. A. from a decision of the District 
Judge, Broach, and Panch Mahals, in Ap- 
peal No. 126 of 1930. 

Messrs. M. R. Jayakar and R. W, Desai, 
for the Appellant. 

Messrs. M. P. Amin and C. K. Shah, for 
the Respondent No, 2. 


Judgment.—Thisis a group of appeals 
and one revision application arising in suits 
brought by some of the Desai inamdars of 
the village of Vinzol in the Panch Mahals to 
recover rent from their tenants for the years 
1925-26 atthe rate of Re. 1-1-0 per bigha 
according tothe number of bighas in their 
holdings as ascertained at a survey made 
in 1923. The trial Court decreed all the 
suits. "On appeal the District Judge held 
thatthe claim for the rent of 1925-26 was 
barred by limitation but he gavea decla- 
ration of the plaintiffs’ right to recover at 
the rate claimed by them. The tenants 
have presented these appeals. The inam 
of Vinzol is jointly owned by a number 
of sharers who manage the village by turns 
the rents recovered from the tenants being 
divided among all the co-sharers. The 
arrangement which was in force for a long 
time prior to 1923 was that the tenants paid 
a lump sum by way of rent based appro- 
ximately on the number of bighas in their 
holdings as roughly estimated without 
actual measurement, In the earliest falas 
that is, lists of tenants and the amounts 
payable by them the area of the holdings is 
not mentioned at all (see Ex. 48 which is 
for the year 1893 and Ex. 49 which is for the 
year 1896). There are columns for the name 
of the tenant and the amount due from him 
as rent and as local fund. There is no column 
forthe area of the land. In 1898 for the 
first time apparently (see Ex. 50) the ap- 
proximate area of the land in bighas is also 
shown aswell as the amountof rent the 
latter being described as at the rate of 
Re. | per bigha, i. e., obviously the approxi- 
mate bighas shown inthe other column. In 
1923 a survey was carried out at the 
instance of some of the co-sharers without 
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the consent and against the will of others 
of them. These latter object to the plaint- 
if's plaint torecover rent on the basis of 
the survey and desire that the old system 
be continued. Asthey refused to be party 
plaintifis they have been added as defen- 
dants. 

A preliminary point has been taken on 
behalf of the appellants that the present 
plaintiffs being only some out ofa number 
of joint owners ofthe inam have no right 
to maintain these suits or to recover rent 
under a new system against the will of their 
co-sharers. In support of this proposition 
reliance is placed onthe judgment of this 
Court in Vagha v. Jagjivan (1). That judg- 
ment disposed of some earlier suits by the 
present plaintiff No. 2 torecover rent on 
the basis of the survey. He had succeeded 
in his suitsin the trial Court but in revi- 
sion this Court held that he had no right to 
recover more than what the tenants admit- 
ted to be due according to the old wahivat. 
The judgment of the learned Chief Justice, 
Macleod, is a short one and I may set it out 
in full : ; 

“These are applications entertained under s. 25, 
Provincial Small Oause Courts Act in suits filed 
by the Desais of the village of Vinzol. The plaintiff 
were not entitled to claim the whole of the rent. 
They are sharers to the extent of 14 annas and 
seven anda half pies, The sharer entitled to the 
balance isnot a party to the proceedings. The 
plaintiffs are claiming their share of what is payable 
by the tenants at a higher amount than has been 
paid inthe previous years on the ground that al- 
though the bigha in these cases may be the same, 
the tenants are liable to pay additional rent for 
certain excess land in their occupation. It would 
not therefore be, sirictly speaking, a suit for en- 
hanced rent but merely a claim that the tenants 
should pay the proper rent for lands they are 
cultivating, the rate itself being admitted. But 
since these tenants have been paying certain rents 
in past years for theland in their occupation, it 
isnot open to one co-sharer to filea suit seeking 
to recoverfrom the defendants a greater amount of 
rent than has been paidin the past. Whether the 
claim made is one for enhanced rent or acleim for 
rent for excess land taken in occupation by the 
tenants the princlple is the same that the question 
must not be at the mercy of one sharer but if at 
all must be decided between the tenants and the 
whole body of sharers entitled to claim rent as 
landlords. On these grounds we think the Judge 
was wrong in entertaining the claim of the plaintifs 
who were entitled to only 14 annas and seven and 
a half pies shareof the increased rent from the 
defendants, The defendants would still be liable to 
pay the balance of the rent to the co sharer, and 
again they might be harassed bya claim for more 
rent on some entirely different principle. lf higher 
rents areto be asked for, then they can only be 
asked for by the whole body ofsharers: [see Bal- 
krishna v. Moro (2)].” : 

(1) $0 Ind. Cas, 558; A I R 1026 Bom, 542; 27 Bom, 
L R 1107. 

(2) 2 B 154, 
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The lower Courts have interpreted this 
decision as meaning no more than that 


all the co-sharers must be made parties 10 
the suit. In my opinion this is not a cor- 


. rect interpretation of the observations cf 


several tenants-in-common joint’ 
` tenants, or co-parceners unless he is 
acting by” consent of the others 


` to enhance- rent or i 
/ pleasure. In the course of the judgment. 


the learned Chief Justice and that that was 
not what he meant is, I think, quite clear 


“if we look at the case of Balkrishna v. Moro 


(2), 


to which he has expressly referred and 


` at Balaji Bhikaji v. Gopal (3), which was 

followed inthe latter case. 

; Polan Bhikaji v. Gopal (3), that one 
0 


It was held in 


as manager of an estateis not at liberty 
eject tenant at his 


Westropp, C. J., referred to previous de- 


, cisiors of this Court in one of which the 


` Courts refused to allow an inamdar to 
eject 4 tenant against the consent of -the , 


co-inamdar and another in which one of 
three co-sharers sought to oust a tenant and 


“it washeld that the plaintiff could only 


sue jointly with his co-sharers. In Bal- 


- krisha v. Moro (2), the Court went further 
: and held that a co-sharer who isa manager 


cannot even with the consent of his co- 


“ sharers maintain a suit by himself and in 


hisown name to eject a tenant who has 
failed to comply with a notice calling on 
him to pay enhanced rent. Even in such 


` a case all the cosharers must be made 


parties. These decisions, in my opinion, 


: establish the proposition that where the 


` landlord’s rights belong jointly to several 
` persons a suit like these with which I have 


- to deal can only be brought by all the 


< co-owners suing jointly as plaintiffs. 


: makes no difference in my opinion whe- 
` ther the suit be technically one for enhance- 


- tenants all 


- variation in the contract. 


ment of rent orto recover rent ona new 
basis of calculation. 

The learned Counsel who appears for 
the respondents in one of the appeals was 
prepared to accept this proposition without 
objection provided there has been any 
He freely ad- 
mitted that in order to effect any variation 
of the contract between landiord and 
co-owners of the landlord’s 
rights must combine. He contended, how- 
ever, thatin the present case there has not 
really been any variation of the contract. 


- The lower Courts, he says, have merely 


given effect to what really was the under- 


. standing. between the’ parties all the time. 


I cannot, however, accept this as a reason- 
(3)3 B 23, 
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able description of what has occurred. It 
is quite obvious, I think, that the plaintiffs 
are attempting to substitute a new method 
of calculation of the rent and that I take 
to be asubstantial variation of the con- 
tract between the parlies, This ground 
of objection is really sufficient to dispose 
of all these appeals but I shail discuss as 
briefly as possible the other matter which 
has been argued beforeme. Mr. Jayakar, 
the learned Counsel for the appellants in 
Second Appeal No. 516 of 1931, whose 
arguments have been adopted by the learned 
Advocate who appears for the other appel- 
lants contended that the present plaintiffs, 
or even the whole body of co-sharers (for, 
his argument would really go as far as 
that) can have no right to vary the old 
agreement in respect of rent without the 
consent of the tenants themselves. 

The lower Courts appear to have spelt 
out from the evidence as to the previous 
history of the land a mutual agreement 
that rent should be paid at Re. 1-1-0 per 
bigha, Thus the District Judge in 
para. 10 of his judgment referring to cer- 
tain rent-notes executed by some of the 
tenant says that the predominant’ idea in 
the minds of the contracting parties seems 
to have been that the tenants should pay 
rent atthe rate of Re. 1-1-0 per bigha for 
their holdings. He thinks that there was 
an implied understanding that the calcula- 
tion by exact measurement of bighas might 
be substituted for the old approximate 
calculation, In my opinion it is not 
possible to draw any such inferences from 
the evidence which has been produced in 
the case. Asli have mentioned, the earliest 
documents merely mention a lump sum 
payable by way of rent. At a later stage 
we have the area in bighas stated approxi- 
mately. At a later stage stil], and not 
apparently till the year 1911 or thereabouts, 
we find some of the tenants executing rent- 
notes in which they agree to pay rent at 
the rate of Re. 1-1-0 per bigha. Before 
that the rent-notes had been in the form 
of which Ex. 55(1) is an example, that 
is to say, the tenant recited that he would 
cultivate land measuring so many bighas 
approximately and that he would pay so 
many rupees as rent therefor. From the 
year 1911 they gave rent-notes in another 
form of which Ex, 58 (24) is an example, 
there is, the tenant agreed to pay rent at 
the rate of Re, 1 per bigha “according to 
the wahivat of the estate.” If I under- 
stood the argument of Mr. Amin correctly 
it was that there was a changein the under 


1935 

~ Standing between the parties dating from 

1911 when the kabuliyats in the new form 
were first taken. 

He appeared to admit that before that 
date at any ratethe precise nature of the 
agreement was not clear and it could not 
be said that the tenants had bound them- 
selves to pay at the rate of so much per 
bigha. After 1911 according to him the 
terms of the contract were different. It 
seems to me, however, that the presence of 
these words “according to the wahivat of 

- the estate” in all these kabulayats is quite 
inconsistent with the suggestion that any 
change in the system of calculation of the 
rent was agreed to by the tenants. Look- 
ing at the history of the village as a whole 
as it appears from the facts stated in the 
judgments of the Lower Oourt, I am un- 
able to find any legal evidence of an im- 
plied understanding on the part of the 
tenants that they were liable to pay rent 
onthe basis of the exact area of their 
land was ascertained by an actual survey. 
In my opinion this case is governed by the 
principle laid down in two Calcutta cases 
referred to inthe argument, Gouri Pattra 
v. Reily (4)and Manindra Chandra Nandi v. 
Kaulat Shaik (5), the principle, that is to 
say, that, where the agreement between 
the parties has been that rent is to be cal- 
culated on the basis of an area estimated 
approximately without actual measurment, 
the landlord has no right without the con- 
sent of the tenants to subsitute a different 
method of calculation whether by actual 
survey or otherwise. The learned District 
Judge has referred to the former of these 
cases and thinks it can be distinguished 
on the ground that the Court in that case 
was referring only to holdings described as 
contained within recognized boundaries 
which is not the case here. 

That there was no such qualification of 
the principle laid down however is quite 
plain from the observations at page 584* in 
Gouri Patra v Reily (4) and from ihe dis- 
cussion of the case in Manindra Chandra 
Nundi v, Kaulat Shaik (5) at page 9617. I 
may also refer to the observations in the 
later judgment at pp. 954 to 966+. In the 
present case, as I have said, ib seems tome 
to be obvious that whatthe plaintiffs are 
attempting to do in substance is to subsitute 
calculation of the rent on the basis of an 


4 


(4) 200 579. 

(5) 79 Ind. Cas. 852; A IR 1924 Cal, 374; 50 O 957; 
28 O WN 264. 

*Page of 20 O.—[ Ed. | 

+Pages of 50 O.—[Ed.] 
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actual survey for ‘the old approximate 
calculation. Thereis one piece of evidence 
in the case to which referrence must be 
made, and that is Ex. 46. This is rent- 
note of the year 1923 executed at the time 
the survey had been proposed by some of 
the inamdars. It purports to be executed 
in favour of the whole body of inamdars, 
but it appearsin evidence that only three 
of them were present, and, as I have said, 
several of them objected to the introduction 
of the survey and still object to any 
change in the method of calculation of rent, 
It is signed by nine tenantsonly. Two 
of these are parties to this litigation, a 
third is the father of one of the parties, 
but it has been stated on behalf of the 
plaintiffs that all these persons who sign- 
ed were leaders of the tenants and re- 
presented the whole body. The execu- 
tants agreed topay rent at Re. 1 per bigha 
from the following year, 7.e.1924, and a 
reference is made to the contemplated survey 
and as it is provided that for the two 
previous years rent was to be paid accord- 
ing to the old system, it appears that the 
undertaking was to pay rent on the basis 
of the survey. The view taken by both the 
lower Courts is that this agreement, Ex. 46, 
could not be the basis of a new obligation 
to pay rent, because there was no considera- 
tion for the undertaking of any such new 
obligation, 


The learned Judges regarded it merely as ` 


evidence of the tenants’ consciousness of a 
liability to pay according to the survey 
which existed already. Ifit is necessary 
that the liability to pay rent on the basis 
of the survey should be clear aliunde 
without reference to Ex. 46 at all, then, as I 
have shown, the alleged liability has not 
been proved. There is nothing in the 
evidence, apart from Ex. 46, from which it 
would be permissible to infer an agreement 
on the part of the tenants to pay at the 
survey rates. Moreover, I should not be 
prepared to regard the undertaking made 
in Ex. 46 as being itself evidence of an 
existing liability. The terms of the docu- 
ment, in my opinion, make it reasonably 
clear that the executants were making a 
new agreement. On the other hand I am 
not satisfied that the lower Courts are 
correct in stating that there was no con- 
sideration. The document itself refers to 
what appears to have been a concession by 
the landlords as regards the rent for two 
previous years. Whether it would have 
been possible for the landlords to recover 
rent based on the survey for those years or 


soi 
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not it is impossible to say. But they might 
have attempted to do so and the forgoing of 
any claim in respect of those years might, I 
think, be regarded as legal consideration 
for an undertaking to pay rent based on the 
survey for the future. IfI had held there- 
fore, that the present suits are maintainable 
at all, I should have felt bound to hold that 
those tenants who have actually signed 
Ex. 46 would be liable to pay renton the 
basis of the survey in consequence of the 
undertaking given by them. I should not 
have been able tohold that any of the 
tenants other than those who have signed 
would be bound by the undertaking, because 
it has not been shown, in my opinion, that the 
executants represented the whole body of 
the tenants so as to make their signatures 
binding on all of them. But in any case 
in view of my finding on the first point the 
question of any tenants being bound by 
Ex. 46 does not arise. 

The result is that these appeals and 
revision application No. 11 of 1932 must be 
allowed, In addition to the claims for rent 
there were other claims in respect of 
treecess. These are not the subject of 
appeal, and in respect of them, the decrees of 
the lower Court will not be disturbed. The 
declaration that the inamdars are entitled to 
charge Re. 1-1-0 per actual bigha from the 
tenants must be deleted. The appellants 
and the applicant in revision application 
No. 11 of 1932 are entitled to their costs in 
this Court. As regards costsinthe lower 
Court, I direct that the plaintiffs pay half 
the costs of the defendants and pay their 
own. 


N. Appeals allowed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 31 of 1935 
March 13, 1935 
KENDALL, J. 
KUNJI AND oTAERS—ACCUSED 


versus 
EMPEROR— Opposite Party 


Criminal trial—Accomplice — Evidence of — No 
corroboration by legal evidence—Accused, if can be 
convicted. 

Where the accused was named by two of the dacoits 
who confessed and there was no corroborative evi- 
dence : 

Held. thathe could not be convicted on the 
statement of accomplices which has not been proved 
by legal evidenceeven though he was identified by 
one of the co-accused who did not know him by 
name but by face alone, but who was not an ap- 
prover, 


KUNJI V. EMPEROR (ALL) 


156 10 


Cr. A. from.an order of the Sessions 
Judge, Jhansi, dated October 29, 1934. 

The Government Pleader (for whom Mr. 
S, K. Tagore), for the Crown. 

Judgment.—The 12 appellants have 
been convicted of offences under sg. 395 
and 395-109 of the Indian Penal Code 
and sentenced to seven years rigorous 
imprisonment and they have appealed from 
jail. The dacoity took place in July 
1932 inthe village of Sonjna and it was 
not until about a year later that anyone 
was arrested. The arrest of Kunji, how- 
ever, led tothe further arrest of Narainju 
who made a confession about the Sonjna 
dacoity and several others, and the 
Station Officer got into touch with the 
Datia and Seonra Police with the result 
that further arrests were made by the 
State Police and stolen property was 
recovered from some of the appellants. 
The dacoity in fact appears to have been 
the work of agang most of whom lived 
outside British India and the dacoits took 
the precaution before they actually per- 
petrated the dacoity of seizing and binding 
the only man ofthe village who had a 
licence for a gun. The learned Sessions 
Judge has discussed the evidence relating 
to each of the appellants in great detail 
and with great care, In some cases the 
evidence is overwhelming and as three of 
the dacoits made confessions and there 
were a number of identifying witnesses 
and a quantity of property recovered from 
the possession of different appellants, it is 
not surprising that all the assessors have 
found all the appellants to te guilty. 
The present appeals are merely based on 
the suggestion that they are innocent and 
do not raise any special question. 

An exception, however, must be made 
in the case of Tantia who has been con- 
victed under s. 305/109. He was named 
by two ofthe dacoits who confessed; but 
their statements are the statements of 
accomplices, and there is no corroborative 
evidence. It cannot be said, therefore, 
that the case against him has been proved 
by legal evidence and he is entitled to 
an acquittal. The learned Judge has re- 
marked that the case against him depends 
on the statement ofa co-accused but that 
as it had not been proved that the co- 
accused even knew Tantia by name and 
identified him from among a number of 
persons, there were grounds for holding 
that this evidence was sufficient. It may 
be that the statement of Narainju is per- 
fectly true but it isthe invariable practice 
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of the Courts not to convict on the un- 
corroborated statement of an accomplice. 
Tt should be added that Narainju was not 
even anapprover but was a co-accused. 

In the case of all the other appellants, 
the evidence is ample and it is not neces- 
sary to discuss it in detail. I, therefore, 
allow the appeal of Tantia forthe reasons 
given, set aside the conviction and sen- 
tence inhis case, and direct that he be 
acquitted and released. The appeals of 
. the other appellants are dismissed. 


D. Appeal dismissed. 


ee 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 377 
of 1934 
July 13, 1934 
.BEOKETT, J. 

Freu MUKAT BEHARI LAL TEJPAL— 
DECREE-HOLDER —A PPELLANT 

3 Versus 
KHUSHI RAM AND OTHERS— JUDGMENT- 
DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 145 
—Suit for accounts -Temporary injunction— 
Discharge of injunction on producing sureties— 
Surety bond making sureties responsible for 
decretal amount if suit were not dismissed— 
Decree—Payment of decree amount— Appeal—Decretal 
amount enhanced—Sureties’ liability to pay enhanced 
amount—Surety. 

In the course ofa suit for rendition of accounts 
and for recovery of such sum as might be due to the 
plaintiffs, they applied for the issue of a temporary 
injunction to restrain the defendants from alienating 
their property and this was granted. Oneof the 
defendants then secured a discharge from the in- 
junction by producing two sureties who executed a 
bond making themselves responsible for the payment 
of the decretal amount in case the suit was not dis- 
missed. The trial Court granted a decree for 
Rs, 6,704-14-44 with costs against the defendants and 
this amount was duly paid. Six years later the 
original decree was modified by the High Court and 
the decretal amount wasenhanced to a sum of 
Rs. 8,437-4-11 again with costs, Onthe question 
whether the decree-holders could execute the decres 
for the enhanced amount against the sureties: 

Held, that although the injunction, the discharge 
of which constituted the consideration for the 
sureties, would presumably come to an end with 
the discharge of the decree passed by the trial 
Court, there was nothing in the bond itself to 
limit the period during which the liability of 
the sureties wasto continue and there was no 
particular reason to read into the bond any 
term whichit did not contain. If the sureties 
ought to have the benefit of the appeal, to which 


they were clearly entitled, they must also be 
subject to any additional burden which the ap- 
peal might impose, Consequently, the sureties 


were liable to pay the amount finally awarded 
by the Appellate Court, Jat Bai v. Joharmal 
Bothra (3) and Raj Raghuber v. Jai Indra 
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Bahadur Singh (4), followed, Ma Biv. Kalilas (Ù 
and Shankar v. Ram Kishan (2), not followed. 

Mis. F. O. A. from an order of the Sub- 
Judge, First Class, Lahore, dated Jan- 
uary 15, 1934. 

Mr. J. G. Sethi, for the Appellant. 

Mr. Mehr Chanad Mahajan, for the Res- 
pondents. nd 

‘Judgment.—The question for decision in 
this second appeal can be shortly stated, 
but appears to have given rise to a conflict of 
decisions. The firm Mukat Behari Lal-Tej 
Pal brought a suit against the firm Narain 
Das-Labhu Ram for rendition of accounts | 
and for recovery of suchsum as might be 
found due to them from the defendants. | 
In the course of this suit, they applied for 
the issue of a temporary injunction to 
restrain the defendants from alienating 
their property and this was granted, One 
of the defendants then secured a dis- 
chargefrom the injunction by producing 
two sureties who executed a bond making 
themselves responsible for the payment of 
the decretal amount in case the suit was 
not dismissed. The trial Court granted a ` 
decree for Rs. 6,704-14-44 with costs against 
the defendants and this amount was duly . 
paid. Six years later, however, the original 
decree was modified by the High Oourt and 
the decretal amount was enhanced to a sum ` 
of Rs. 8,487-4-11 again with costs. The. 
only question for decision is whether the’ 
decree-holders can now execute thé decree ` 
for the enhanced amount against the sure- | ~ 
ties. The lower Court has held that they 
cannot do so, and they have come up in 
second appeal. 

There appear to be two distinct currents 
of authority on thie question, Most ofthe . 
decisions relate to the cases in which suits ` 
have been dismissed by the trial Court and 
a decree in favour of the plaintiff is sub- 
sequently passed in appeal. But the prin- 
ciples on which these cases were decided 
would seem to apply equally to the present 
case. According to the view taken in 
Rangoon as set out in Ma Bi vw, Kali das 
(1), and followed by the Punjab Chief Court 
in Shankar v. Ram Kishen (2),when property 
is attached before judgment and a surety 
pledges property to save the defendant's 
property from attachment, the liability of 
the surety comes to anend when the suit 
is dismissed by the trial Court. According 
to the other current of authority, of which 
it is only necessary to cite Jia Bai v. 
aus Ind. Oas, 985; 5L BR 156; 3 Bur. L T 
1 


© (2) 29 Ind. Cas. 271; AIR 1915 Lah, 217; 53 P 
W R1915; 147 P L R 1915. 
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Joharmal. Bothra, (8) the liability of the 
surety does not come to an end with the 
dismissal of the suit and a promise to pay 
the decretal amount must be taken as a 
promise to pay the amount as finally 
decreed. 

Tt-seems to me that questions of this 
nature can only be solved by looking at the 
terms -of the bond itself, The bond executed 
by the present sureties provides that if the suit 
is dismissed, all will be well, but if it is not 
dismissed, the defendant will pay whatever 
amount may be decreed against him, and 
if he fails to do so, the sureties would be 
responsible for the payment of the decretal 
amount together with costs. The only 
question is whether the decretal amount is 
to be taken as referring to the amount of the 
decree passed by the trial Court or to 
whatever amount may be decreed against 
the defendant in the course of the pro- 
ceedings, 

A similar point came up for decision 
before their Lordships of the Privy Council 
in Raj Raghubar v. Jai Indra Bahadur 
Singh (4). The bond was even more clearly 
expressed than in the present case, for the 
promise was to pay the sum which might 
be awarded as mesne profits by the Appel- 
late Court (the Court of the Judicial Com- 
missioners of Oudh), The Judicial Oom- 
missioners made no such award but the 
decree was reversed by the Privy Council 
and the question was whether the sureties 
could be. called upon to pay the amount 
awarded by their Lordships. It was decided 
that the sureties were liable to pay. In 
discussing this question, their Lordships 
pointed out that any other construction of 
the bond would lead to a strange result. If 
the bond was construed as relating only 
to the original decision, then, if the Judi- 
cial Commissioners had awarded mesne 
profits, but the Privy Council had reversed 
this decision, the sureties would still be 
held liable to pay the decretal amount 
awarded by the first Court even though this 
decision had been found to be incorrect. 
It appears to me that exactly the same 
line of reasoning is applicable to the pre- 
sent case. If we take the bond as referr- 
ing only to the first decree, then the sureties 
would be liable for the discharge of this 
decree, even though it might be subse- 
quently modified or set aside altogether 


on appeal. This cannot have been the 
(3) 139 Ind, Oas. 815; A I R 1932 Cal. 858; 59 O 
1450; 36 O WN 749; Ind. Rul. (1922) Oal. 656. 
(4) 53 Ind. Oas. 550;42 A 158; 46I A 228; A 
I R 1919P0 55; 60 L J 882; 38 M L J 320; 18 
ALJ 263; 22 Bom. LR 521; 13 L W 82 @ 0), 
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intention of the parties, and the words 
must accordingly be read in their ordinary 
meaning, which is that of paying any de- 
cretal amount which may be finally award- 
ed. It istrue that the injunction, the dis- 
charge of which constituted the considera- 
tion for the sureties, would presumably 
come toan end with the discharge of the 
decree passed by the trial Court, but there 
is nothing in the bond itself to limit the 
period during which the liability of the 
sureties is to continue and there isno par- 
ticular reason to read into the bond any 
term which it does not contain. If the 
sureties ought to have the benefit of the 
appeal, to which they are clearly entitled, 
they must also be subject to any additional 
burden which the appeal may impose. 


For these reasons I accept the appeal, - 


but leave the parties to bear their own costs. 
The proceedings are returned for action 
against the sureties. 

N. Appeal accepted. 


— 


ALLAHABAD HIGH COURT 


First Appeal from Order No. 168 of 1933 ` 


April 17, 1935 
SULAIMAN, O. J. AND Ganaa Nata, J. 
Fira MAKHAN LAL LACHMI NARAIN 
— DEFENDANT3—APPELLANTS 


versus 
Frem Seth ABHAI RAM-OHUNNI LAL 
— PLAINTIFF—RESPONDENT 
Civil Procedure Code (Act V of 1908), Sch. II, 
para, 17—Document of agreement to refer the 
matter to dispute—Agreement not forthcoming 
and terms not known—Whether can be filed, 


Paragraph 17 of Sch, II, Oivil Procedure 
Code, contemplates that the agreement should 
be in writing and should be before the 


Court, so that it may be ordered to be filed in 
order that an arbitrator may be appointed in 
accordance with its provisions and he may be 
called uponto act upon the agreement. It is 
not necessary that the document should be in 
the form of a written contract signed by the 
parties so as to bean instrument or document; but 
it is certainly necessary that there should be 
some writing which should embody the whole 
of the agreement. Once the Court is satisfied that 
the agreement, which is in writing and is 
before it, was entered into by the parties, it can 
proceed under para. 17, but where no writing 
is produced and the terms of it are not admit- 
ted, the Court cannot order it to be filed without 
first ascertaining the terms, as to which it 
would have to holdan enquiry. Where, therefore, 
the original document is not forthcoming and 
its terms cannot be ascertained exactly, and, there- 
fore, it would be impossible for the arbitrator 
to decide how to act, it is a sufficient cause for 
not ordering the agreement to be filed. 

F. A. fromthe decision of. the Subordi. 
a Judge of Jaunpur, dated August 24, 
1933. 


-3 


1935 


Mr. Shiva Prasad Sinha, for the Appel- 
lants. 

Dr. K. N. Katju, Messrs. Gopalji Mehrotra 
and R. K. S. Toshniwal, for the Respond- 
ents, 

Judgment.—This is a defendant’s ap- 
peal from an order of the Court below 
filing an agreement of reference to arbitra- 
tion. The application was rather a belated 
one and was filed on May 12, 1933, on the 
strength of an agreement of reference to 
arbitration, dated May 12, 1930. The agree- 
ment was not filed along with the ap- 
plication, but it was stated that it had 
been given to the head arbitrator. Certain 
terms of the agreement were mentioned in 
para.6of the plaint. The defendant 
admitted only a part of para. 6 and did 
not admit the rest of the allegations con- 
taining the terms of the agreement. The 
fact that an agreement of reference to 
arbitration had been entered into was 
admitted, It was pleaded that, asthe 
original agreement was not forthcoming, 
it could not be ordered to be filed. There 
was afurther plea that the person who 
had agreed on behalf of the defendant had 
not authority to do so. 

The Court below has come tothe con- 
clusion that the ‘Pairokar’ of the defendant 
had authority to act on his behalf, and 
has also thought that, although the original 
document is not forthcoming, yet an order 
for filing can be made. 

We do not think it necessary to go into 
the question whether the ‘Pairokar’ had 
or had not authority to act on behalf of 
the defendant, because in our opinion this 
application must be dismissed on ancther 
ground. Paragraph 17 of the Second 
ria Civil Procedure Code, provides 
that, 

“Where any persons agree in writing that any 
difference between them shall be referred to 
arbitration, the parties to the agreement, or any of 
them, may apply to any Court having jurisdiction 
in the matter to which the agreement relates, that 
the agreement be filed in Court.” 

Notice is to ke issued to all the 
parties to the agreement under sub-clause 


(2) and under sub-clause (4), 

“Where no sufficient cause is shown the Court 
shall order the agreement to be filed, and shall 
make an order of reference to arbitrator appointed 
in accordance with provisions of the agreement ......” 


Obviously para. 17 contemplates that th 
agreement should be in writing and 
should be before the Court, so that it may 
be ordered tobe filed in order that an 
arbitrator may be appointed in accordance 
with its provisions and he may be called 
upon to act upon the agreement. Now, it 
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is not necessary that the document should 
bein the form of a written contract 
signed by the parties so as tobe an 
instrument or document; but it is cer- 
tainly necessary that there should besome 
writing which should embody the whole 
of the agreement. Obviously theintenticn 
seems to be that the terms of the agree- 
ment should not be a matter of cen- 
troversy between the parties in the Court 
which has to decide whether the agreement 
should or should not be filed. Once the 
Court is satisfied that the agreement which 
is in writing and is before it, was 
enteredinto by the parties, it can proceed 
under para. 17, but where no writing is 
produced and the terms of it are not 
admitted, the Court cannot order itto be 
filed without first ascertaining the terms 
as to which it would have to hold an 
enquiry, which does not appear to be con- 
templated in the provisions of para. 17, 
It is not merely a case of proving’ Lhe 
contents of a document which has been 
lost, which may be done by secondary 
evidence; but the agreement itself has to 
be ordered to be filed, and, therefore, it 
should exist in writing before the Court. 
As itis not necessary that it should be 
signed by the parties, any writing, so long 
as it embodies the whole of the agreement 
would be sufficient. Other provisions in 
the Schedule also show that a written 
agreement is necessary. In order that 
earlier provisions of the Schedule may be 
applied under para. 19,itis necessary to 
see that they are consistent - with the 
agreement filed under para. 17. On the 
other hand, where an award has been 
made out of Court, paras. 20 and 21 do not 
require that the agreement of reference to 
arbitration should itself have been in 
writing, and the award based even on an 
oral agreement oof reference can be 
ordered to be filed. It, therefore, seems to 
be against Lhe spirit of paras. 17 to 19 
that an agreement of reference to arbitra- 
tion, where nothing in writing is produced 
pe the Court, should be ordered to be 
ed. 

In the present case, the terms of the 
agreement were not wholly admitted by 
the defendant, and the learned Judge has 
merely remarked that the contents of it 
are mostly admitted by the parties, which 
implies that they are not admitted wholly. 
No copy, proved to have been the duplicate 
of the agreement, has been produced in 
this case; and it is, therefore, impossible 
to know the exact terms agreed to by 
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the parties, particularly after a lapse of 
so many years. Apart from all this, the 
Court can order the agreement to be filed 
under para. 17 (4) only where nosnfficient 
cause is shown to the contrary. It seems 
to us that where the original document is 
not forthcoming and its terms cannot be 
ascertained exactly, and, therefore, it would 
be impossible for the arbitrator to decide 
how to act, sufficient cause is shown for not 
ordering the agreement to be filed. 
On these grounds we allow the appeal and 
set aside the order of the Court below 
dismissing the application with costs in 
both Courts. 
D. Application dismissed. 





MADRAS HIGH COURT 
Second Oivil Appeal No. 679 of 1928 
December 17, 1934 
MADHAVAN Nate, J. 
KANDASAMI MUDALIAR—Dergenpant— 
APPELLANT 
versus 
SIVAGARUNATHA MUDALIAR 
AND OTHERS— PLAINTIFFS —RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r.63—Claim petition—Order dismissing claim 
as not pressed, whether final—Umission ` to bring 
suit within one year, effect of. 
Where a person preferred a 
O. KAT, r. 58, Civil Procedure Code, to certain 
property which had been attached in execution 


of adecree but did not press the claim, expressly - 


stating thatshe would bring a regular suit to 
establish her claim and her petition was dis- 
missed on this ground without any enquiry into 
the merits : ; 

Held, that there was no ‘order against her’ 
within the meaning of O, XXI, r, 63, Oivil Pro- 
cedure Code, and she was not precluded from 
setting up her title in defence to a suit by the 
auction purchaser eventhough she did not institute 
a suit under O. AKI, r. 63, within one year of 
the date of the order. Lakshminarasamma v. 
Navugola Pydanna (3) and Lingama Naidu v. 
Official Receivers, Madras (1), relied on, Venkata- 
ratnam v. Ranganayakamma (1), explained. 

S.C. A. against the decree of the Court 
of the Subordinate Judge of Cuddalore 
in A.S. No. 18 of 1927 (A. S. No. 263 of 
1926 on the file of the District Court of 
South Arcot) preferred against the decree 
of the Court of the District Munsif of 
Chidambaram in O. 8. No. 11 of 1935. 

Mr. C. Padmanaba Ayyangar, for the 
-Appellant. 

Mr. S. Jagadesa Ayyar, for the Respon- 
dent. 

Judgment—The second defendant is 
the appellant, The plaintiff purchased the 
suit property in execution of the decree 
in Ọ. S, No. 89 of 1919, on the file of the 
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District Munsif’s Court of Chidambaram 
which he had- obtained against the first 
defendant's father, one Nataraja Mudaly. 
In the course of the execution proceedings 
the first defendant preferred a claim on 
November 16, 1922, claiming the suit 
house as belonging to her, she having 
inherited it from her husband Nagaratnan 
Mudaly to whom it originally belonged. 
This claim petition is Ex. F, When 
this petition came on for hearing on Nov- 
ember 29,1922, she stated that she would 
bring a regular suit to establish her claim 
and did not press the petition and hence it 
was dismissed on November 29,1922. The 
order on the petition which was passed 
after issue of notice to the present plaint- 
iff ig as follows: 

“The petitioner says that he (she) will bring a 
regular suit and that he does not press this. So 
this is dismissed.” 

After the dismissal of the petition she 
did not bring a suit to establish her 
claim. The present appellant claims 
the property through her. It is not neces- 
sary to discuss the merits of his claim 
as against the merits of the plaintiff's 
claim to the property, for the lower Courts 
have found that the plaintiff has not 
established his title. 3 

On the merits the District Munsif dis- 
missed the plaintiff's suit, but on appeal 
the learned Judge held that in the face 
of Ex. F the claim order, the first defen- 
dant is barred from resisting the claim 
of the plaintiff, and asthe second defend- 
ant claims through her, he is also barred 
from asserting his rights. 

The question for determination is whe- 
ther the first defendant is barred from 
resisting the claim of the plaintiff by her 
failure to establish her right to the pro- 
perty by instituting a regular suit after 
the dismissal of her claim petition. The 
first defendant’s cbjection petition was 
filed under O. XXI, r. 58, Civil Procedure 
Code. Rule 63 of the order says : 

“where aclaim or an objection is preferred, the 
party against whom an orderis made may insti- 
tute a suit to establish the right which he claims 
to the property in dispute, but, subject to the: 


result of such suit, if any, the order shall be 
conclusive.” 


The suit contemplated by this rule will have 
to be instituted within the period of a year 
from the date of the order as provided 
by Art. 11 of the Limitation Act. In 
Venkataratnam v. Ranganayakamma (1) 
a Full Bench decision of this Court, it 

(1) 48 Ind. Cas. 270; 41 M 985; AIR 1919 Mad. 


73%; 24 ML T197; (1918) M W N 59; 8 L W 
292; 35 M LJ 335 (FB). 
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was held that ‘an order refusing to in- 
vestigate aclaim to attached property, on 
the ground that there was delay in filing 
it, is an order passed against the claimant 
within O. XXI, r. 63, Civil Procedure Code, 
and Art. 11 of the Limitation Act (IX of 
1908) and that an order on a claim 
petition merely stating that, as it was 
filed late, it will be notified tothe bid- 
ders is in effect an order rejecting the 
claim to which the provisions of O. XXI, 
r. 63, will apply. According to this de- 
cision, when the property is ordered to be 
sold without releasing it from attachment, 
an order might be said to have been 
made against the claimant and he is 
bound to institute a suit to establish his 
right, if he wants to claim the property, 
within a year from the date of the order. 
Wallis, ©. J., in the course of his judg- 
ment pointed out, ‘r. 63, does not speak 
of any party but of the party against 
whom an order has been made, and 
assumes that, where a claim or objection 
is preferred under r. 58, there must 
always be a party against whom an order 
is made within the meaning of the rule. 
Seshagiri Ayyar, J., observed 

“His (claimant's) right to raise the attachment 
must be deemed to have been negatived when the 


property was ordered to be sold without releasing 
it from attachment”. 


This judgment is strongly relied upon by 
the respondent in support of the lower 
Court's decision. No doubt the decision 
supports him; but, as the learned Counsel 
for the appellant points out, this decision 
has heen explained in subsequent cases 
and the trend of opinion in this Court 
now is to treat it as being confined to 
the particular facts of that case and to 
cases where a claim was dismissed as too 
late, In Abdul Kadir v. Somasundaram 
Chetty (2) Sir Walter Schwabe, C. J., in 
a casereferred to him on a count of the 
difference of opinion between Spencer, J., 
and Krishnan, J., observed that 

“The Full Bench held, and held only that where 
a decision is given on the ground that the matter 
has been designedly or unnecessarily delayed, that 


is a decision and an order against the applicant 
under O. XXI, r. 63,. to which Art. 11 applies”. 

In Lakshminarasamma v. Navugola 
Pydanna (3) the claimant withdrew his 
petition and the Court endorsed on it ‘not 
pressed, dismissed’. It was held that 

“the Court's order wasnot under O. XXI,r 63, and 
the petitioner was not bound to bring the suit 
within a year.” 


(2)70 Ind. Oas. 648; 45 M 827; A I R 1923 Mad. 
76; 16 L W 485; 42M LJ 467; 3LM LT 441, 
(3)80 Ind. Oas. 233; ATR1925 Mad. 265, 
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In Lingama Naidu v. Official Receiver, 
Madras, 110 Ind. Cas. 511 (4), the rext 
decision relied on by the appellant's Counsel, 
the facts were similar to the facts in the 
present case. In that case 

“the appellant applied to withdraw the claim 
petition saying that he would file a regular suit. 
The District Munsif without going into the merits 
of the claim on this application to withdraw dis- 
missed the claim petition on July 9, 19923," 

With reference to the Full Bench case 
in Venkataratnam v. Ranganayakamma 
(1), cited before them the learned Judges 
pointed out that 

“Schwabe, O. J, was inclined to treat the Full 
Bench decision in Venkutaratnam v. Ranganaya- 
kamma (1), as being confined to the facts of that 
particular case and to cases where a claim was 
dismissed as too late”. 

Then the learned Judges summarised 
the result of the authorities thus : 

“The result of the authorities seems to us to be 
that r. 63 has no application to cases where a 
cldim has not been disposed of on the merits or 
rejected as being too late. All other modes of 
disposal are treated as modes of disposal which 
do not entail on the party on whom an adverse 
order is,made the duty of filing a suit to set it 
aside. In other words, r. 63 does not apply to 
such methods of disposal and the Full Bench 
decision in Venkataratnam v, Ranganayakamma 
(1), should be confined to cases where the dis- 
posal has been either on investigation or refusal 
to investigate on the ground that the claim 
is filed too late.” 

The present case, as I have already 
said, having regard to the point for 
decision, is exactly like the case in Lingama 
Naidu v. Official Receiver, Madras, 110 Ind. 
Cas. 511 (4), and I see no reason why 
I should not follow that decision. In 
the decisions that I have referred to, the 
Full Bench decision has not been given 
a general application and has been con- 
fined to its own particular facts. In 
these circumstances I do not feel I am 


called upon to refer the Full Bench 
decision in Venkataraitnam v. Ranga- 
nayakamma (1), for re-consideration 
to another Fall Bench; especially 
so, having regard ito the facts of 


this case which show that the plaintiff 
has no title to the. property and that 
the point that Ex. F is a bar to the 
assertion of a claim by the first defendant, 
was taken for the first time in the lower 
Appellate Court. 

Following the decision in Lingama 
Naidu v. Official Receiver, Madras, 110 Ind. 
Cas. 511 (4), I set aside the decision of 
the lower Appellate Court and restore 
that of the District Munsif with costs 
here and in the Court below. 

A. Decision set aside. 

(4) 110 Ind. Cas, 511. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 572 
of 1934 
December 7, 1934 
KENDALL, AG. C. J. AND HARRIES, J. 
P. MOHAN LAL GAUTAM—Appticant 
versus 


EMPEROR — Opposite PARTY. 

Press Emergency Powers Act (XXIII of 1931 as 
amended in 1932), ss 4 (1) (b), Expl., 18 (1)— Words 
published without malicious intention and with honest 
purpose—Publication of leaflet—Construction of 
leaflet—It should be regarded asa whole — Inten- 
tion of writer—Inference from language, style of 
writing and mode of expression adopted. 

The Explanation to 8.4 {1 (h), as amended, ex- 
pressly provides that certain words published 
without malicious intention and with a certain de- 
finite and honest purpose are not to be regardedas 
wordstending to promote feelings of enmity between 
different classes though they might actually tend to 
promote such feelings, Words pointing out matters 
which are producing or have a tendency to produce 
feelings ofenmity or hatred between classes must 
ofien, if not invariably. tend either directly or in- 
directly to promote such feelings, yet if such words 
are published without malicious intention and 
with an honest view to the removal of such matters, 
they are not within the amendeds 4 (1) (h) by 
reason of the provisions of Expl. 4 to that‘ection. 
[p. 909, col. 1.] 

A leaflet which is the subject-matter of a charge 
under s. 18 (1) must ke regarded as a whole, as it 
would be grossly unfair to take one sentence out of its 
context. [p. 909, col. 2,] 

The intention of the writer may properly be in- 
ferred from the language of the document which he 
has written. The language used may be so scathing 
inflammatory and exaggeratedas to makeit clear 
that the writer intended more than what he actually 
wrote. A document may on the face of it havean 
entirely innocent meaning, yet the style of writing 
or the mode of expression adopted and the language 
used may well indicate that the writer's real inten- 
tion was something far from innocent, peaceful or 
lawful, 

Held, that the document could not be held to mean 
anything more than what it actually said and neither 
the language used nor the mode of publication sug- 
gested that the writer bad any other motive or 
purpose in writing and publishing it than to poiut 
out to the kisans their present unfortunate position 
with a view to obtain support for his proposal for the 
amelioration of their lot and that the writer had no 
malicious intent. [p. 910, col. 2.] 


Cr, Rev. App. from an order of the Ses- 
sions Judge, Allahabad, dated May 
25, 1934. 


Mr. K. D. Malaviya, for the Applicant. 

The Assistant Government Advocate, for 
the Crown, 

Judgment. —This is an application by 
Mohan Lal Gautam for revision of an order 
convicling him of an offence under s. 18 
(1), Press Act. 

The applicant was charged before the 
learned Magistrate with two offences 
namely, one, under s. 18 (1), Press! Act, 
and the other under s. 17 (2), Criminal 
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Law Amendment Act. He was convicted 
of both offences and sentenced to six 
months’ rigorous imprisonment in respect 
of each offence, the sentences torun con- 
currently. On appeal the learned Sessions 
Judge of the Allahabad District set aside 
the conviction and sentence under s, 17 
(2), Criminal Law Amendment Act, but 
affirmed the conviction and sentence under 
8. 18 (1), Press Act. 

In revision it is now contended before 
this Court that this conviction is bad in 
law as the proved and admitted facts 
disclose no offence against the section in 
question. The facts of the case are not 
in dispute and can briefly be stated as 
follows: On December 15, 1933, the ap- 
plicant ordered from the“Shive Press” at 
Allahabad 10,000 copies of pamphlet entitled 
“Kisanon Sangathi : Ho.” The copies 
ordered were duly printed and were 
subsequently distributed in the rural 
areas though it appears that some 
copies were actually distributed in the 
City of Allahabad. Further the pamphlet 
was published verbatim ina Hindi paper 
called Partab on December 18, 1933; so 
it is, therefore, clear that the contents of 
this pamphlet was published on a fairly 
wide scale in the Districts surrounding 
Allahabad. 

The pamphlet is addressed to Kisans 
and calls upon them to unite in order to 
obtain their rights and it is the allegation 
of the prosecution that it is a document 
which tends to promote feelings of enmity 
between Kisans on the one hand and zamin- 
dare or the Government on the other and 
consequently its publication was an offence 
under s.18 (1), Press Act. Section 18 (1), 
Press Act, enacts that whoever makes, sells, 
distributes, publishes, etc., any unautho- 
rized news-sheets or news-paper shall be 
punishable with imprisonment. not ex- 
ceeding six months or with fine or with 
both. A news-sheet is defined in s. 1 
(6; of the Act, as any document other 
then a newspaper containing public news 
or comments on public news or any 
matter described in sub-s. (1). Sec- 
tion 4 of the Act and an unauthorized 
news sheet is defined in s. 1 (10) 
of the Act, as any news-sheet other than 
a news-sheet published by a person autho- 
rized unders. 15 ofthe Act, to publish it. 

Tt is not and cannot be contended in 
this case that the applicant was a person 
authorized under s. 15 of the Act, to 
publish this document and it, therefore, 
follows that if this pamphlet is a news- 


1935 
sheet within the meaning of the Act, it is 
an unauthorized one. It has not been 
argued that this pamphlet is a news-sheet 
by reason of the fact that it contains 
public news or comments on public news, 
but it has been strongly urged on behalf 
of the prosecution that itis a news- sheet 
within the meaning of the Act on the 
ground that it contains matter described 
in sub-s. (1), s. 4, Press Act, as amended 
by s. 16 of the Act XXIII of 1982. A 
number of matters are set out ins. 4 (1) 
of the Act, as amended and thè prosecu- 
tion allege that this pamphlet is an unau- 
thorized news-sheet because it contains 
words tending directly or indirectly to 
promote feelings of enmity and hatred 
between different classes of His Majesty's 
subjects: see s. 4 (1) (h) of the Act, as 
amended. 

In Explanation 4, to this amended section 
of the .Act, it is laid down however that 
words pointing out, without malicious inten- 
tion and.with an honest view to their 
removal, matters which are producing or 
have a tendency to produce feelings of 
enmity or hatred between different classes 
of His:Majesty’s subjects shall not be deem- 
ed to be words of the nature described 
.in class (h) of that sub-section. This ex- 
planation, in our judgment, makes it clear 
that all words tendirg either directly or 
indirectly io promote such feelings of 
enmity or hatred are not within the pur- 
view of this sub-section. The explanation 
expressly provides that certain .words 
‘published without malicious intention and 
with a certain definite and honest purpose 
are not tobe regarded as words tending 
to promote feelings of enmity between 
different classes though they might actually 
tend to promote such feelings. 

Words pointing out matters which are 
producing or have a tendency to produce 
feelings of enmity or hatred betweeu classes 
must often, if not invariably; tend either 
directly or indirectly to promote such feel- 
ings, yet if such words are published without 
malicious intention and with an honest 
view to the removal of such matters they 
are not within the amended s. 4 
(1) (h) by reason of the provision of Expla- 
nation 4 to that section. 

But for this explanation the writers of 
most articles discussing the supposed griev- 


ances of any class would be within this | 


sub-section,: because the grievance of any 
particular class is almost invariably due 
to some extent to the rights or actions 
ef some other class and that being so ib 
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would be almost impossible to discuss the 
grievance of such a class’ without tending 
at least indirectly to promote feelings of 
enmity or hatred between that class and 
such other class. For example, a discussion 
of the grievances of the workers in 
particular mills must almost invariably 
involve criticism of the owners of those 
mills and similarly a discussion of the 
grievances of one particular race in India 
will in most cases involve some reflection 
on one or more of the other races who 
live in the country. Such articles however 
would not be within this sub-section by 
reason of Explanation 4 if they merely 
point out the grievances without malici- 
ous intention and with an honest view to 
their removal. 

In the pamphlet the subject-matter of 
this charge the condition of the Kisans is 
described and certain proposals are made 
for alleviating and improving their position 
and status. The Kisans are urged to unite 
and form an association for the purpose 
of furthering their claims and improving 
their lot, but nowhere is violencé advocated; 
but on the contrary, they are urged 
to capture the legislatures by consitutional 
means and thus procure the necessary 
ameliorative legislation. The tone of the 
opening paragraph is somewhat dramatic 
and it may be that the facts as stated 
therein are somewhat exaggerated. If that 
paragraph stood by itself it might be 
argued that the document was within the 
amended sub-section. The lot of the Kisans 
is described as deplorable in the extreme 
and according to the writer he is frequent- 
ly the victim of abuse and even of beat- 
ings at the hands of zamindars and Gov- 
ernment officials. No one however can 
deny that the present lot of the Kisans 
is not a very happy one, but even so this 
particular sentence does appear to offend 
on the side of exaggeration. However, the 
leaflet must in our judgment be regarded 
as awhole as it would be grossly unfair 
to take one sentence out of its context 
and hold that such a sentence went 
beyond merely pointing out the Kisans, 
grievances without malicious intent and 
with an honest view to their removal, 
i. e, beyond words such as are con- 
templated in Explanation 4 to the sub-sec- 
tion in question. 

Taking the pamphlet as a whole, it is 
extremely moderate intone. The writer is 
obviously deeply moved by the grievances 
of the Kisans which he describes in pic- 
turesque and expressive language, He urge 


id 


them to bestir themselves and unite to 
secure a majority in the legislatures and 
thus by constitutional methods obtain 
enactments to remove their grievances and 
improve their lot. There is nothing in the 
pamphlet to suggest that the writer had 
any motive other than that of improving 
the condition of those to whom it is address- 
ed, He merely points out what he regards 
as their grievances with a view to remedy- 
ing them by lawful means, From the 
language used it is clear in our judgment 
that it was not the intention of the applic- 
ant to inflame the /eisans against the zamin- 
dars or the Government, but rather to 
interest them in their condition and in his 
proposals for the amelioration of their 
position. The pamphlet concludes by urg- 
ing them to unite sothat these proposals 
might be lawfully carried out. 

Tt is true that the words of the leaflet 
might tend to promote feelings of enmity or 
hatred betweenthe kisans and the zamin- 
dars, but after giving the document our 
most careful and anxious consideration we 
are satisfied that the writer did nothing 
more than point out witha view to their 
removal the grievances of the kisans, i. e., 
point out matters which were producing or 
had a tendency to produce feelings of 
enmity or hatred between the kisans and 
zamindars. Further, the applicant in his 
siatement before the trial Court states that 
he had no intention to create ill-will or 
feelings of enmity or hatred between the 
kisans and zamindars aad between the 
kisans and the Government and that his 
only object was to improve the present 
condition of the kisans. 

There was no material before the Court 
from which the intention of the applicant 
could be inferred other than the pamphlet 
itself, its mode of publication and his state- 
ment made before the trial Court, The 
intention of the writer may properly be 
inferred from the language of the document 
which he has written. The language used 
may be so scathing, inflammatory and 
exaggerated asto make it clear that the 
writer intended more than what he actually 
wrote. A document may onthe face of it 
have an entirely innocent meaning, yet the 
style of writing or the mode of expression 
adopted and the language used may well 
indicate that the writer's real intention was 
something far from innocent, peaceful or 
lawful. According to the applicant’s state- 
ment before the trial Court, he had no 
intention to create or stir up feelings of 
gninity or hatred between the kisans and 
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any other class. His only object, he 
said, was to ventilate the grievances of 
the kisans with a view to interesting them 
in proposals for the improvement of their 
condition. We see nothing in the pam- 
phlet in question or the mode of its publica- 
tion which causes us io doubt that state- 
ment. The document cannot in our view 
be held to mean anything more than what 
it actually says and neither the language 
used nor the mode of publication suggests 
that the writer had any other motive or 
purpose in writing and publishing it than 
to point out the kisans present unfortunate 
position with a view to obtain support for 
his proposal for the amelioration of their 
lot. In our- judgment the writer had no 
malicious intent and we believe that his 
statement before the trial Court is true and 
ought to be accepted. 


That being so, the document contained, 
in our view, nothing more than words 
pointing out without malicious intention 
and with an honest view to their removal, 
matters which are producing and have a 
tendency to produce feelings of enmity or 
hatred between kisans and zamindars 
and therefore by reason of Explanation 4, 
the words are not to be deemed to be 
words which tend directly or indirectly to 
promote such feelings within the amended 
8,4 (1) (h), Press Act. The learned Ses- 
sions Judge did not, in our judgment, con- 
sider this aspect of the case. After a 
careful consideration of the terms of the 
pamphlet he came to the conclusion that 
the words tend to create feelings of enmity 
or hatred between kisans and zamindars 
and that in his view concluded the matter. 
The real object or the intention of the 
writer was according to him wholly im- 
material and he held that it was quite 
enough to bring the applicant within this 
section ifthe prosecution showed that the 
words used did tend directly or indirectly 
to promote feelings of enmity or hatred. 


The learned Sessions Judge never ad- 
dressed his mind to the question whether 
the words used were anything more than 
words pointing out with a view to their 
removal matters producing or having a 
tendency to produce feelings of enmity or 
hatred between the two classes, If they 
were not, the intention of the writer was 
most material, for such words are not to be 
deemed to be words tending either directly 
or indirectly to produce such feelings if 
they were published without malicious 
intention and with an honest purpose of 


1935 
removing the matters crealing such feel- 
ings. , 

in our judgment the pamphlet falls 
precisely within the words of Explanation 4, 
and that being so it cannot be held to be 
an unauthorized news-sheet within the 
meaning ofs. 18 (1), Press Act, read with 
the other sections of that Act. 
viction of the applicant therefore cannot 
be sustained and we accordingly set aside 
ae conviction and sentence and acquit 

im. 

During the course of the argument an- 
other point was raised on behalf of the 
applicant, but not seriously argued. It was 
suggested that kisans and zamindars were 
not sufficiently well-defined or ascertain- 
able classes to come within the section in 


question and in support of this contention 


the case of Manihen Liladhar v. Emperor 
(1), was relied upon. Having regard to the 
view which we take of the terms of this 
pamphlet it is unnecessary to decide this 
point and we, therefore, express no opinion 
upon it. 

N. Conviction set aside, 

(1) 141 Ind. Cas, 7:0; A IR 1933 Bom. 65: 57 B 253; 


34 Or. Ly J 231; (1933) Cr. Cas. 182; 34 Bom. LR 
1642; Ind. Rul (1933) Bom. 153. 





BOMBAY HIGH COURT 
Civil Revision Application No. 298 of 1934 
January 31, 1935 
Beaumont, C.J. anD N. J. Wania, J. 
BAKOR MOTI PAGI—Appricant 
versus 

ISHVAR MOTI THAKOR—Opponent 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
ss. 257-A,13 (c)—‘Any sum in excess of the sum 
due’, meaning of—Promissory note executed for 
decree debt and other debt—Payment not certified 
—Validity of promissory note—General Clauses 
Act(X of 1897), s. 6—Amendment of Statute— 
Suit filed before amendment—Amendment, if 
governs sutt, = 

The words‘any sum in excess of the sum 
due’ in s. 257-A, Dekkhan Agriculturists’ Relief 
Act, means, ‘in excess of the sum due in respect 
ofthe judgment’. Where an agreement includes 
not only the amount due under the judgment, 
but alsoa sum due aliunde, the section does not 
strike at the latter sum. 

Where, therefore, a promissory note is executed 
in satisfaction of a decree debt and some other 
debt and the payment is not certified, the pro- 
missory note though void to the extent of the 
decree debt is valid as regards the rest. 

An amendment of an Act of the legislature 
during the currency of asuit is irrelevant, and 
the rights of the parties are governed by the Act 
as it existed at thetime when that suit was 
started. Hence when the suit has been filed before 
the amendment of the Dekkhan Agriculturists’ Relief 
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Act in 1932, the amendment does not apply to the 
suit. 


C. R. A. against the order of the Exira 
Assistant Judge, Ahmedabad. 

Mr. U. L. Shah, for the Applicant. 

Messrs. J. C. Shah and B. N. Lokur, for 
the Opponent. 

Beaumont, C. J.—This is a revision 
application under s. 115, Civil Procedure 
Oode, which raises two points of law. The 
plaintiff sued on a promissory note for 
Rs. 201, of which Rs. 75 was due under 
a decree which he had obtained, and the 
balance of Rs. 126 was due by other means 
which had nothing to do with the subject- 
matter of the decree. The promiesory note 
provided for payment of interest at twelve 
per cent. althoug under the decree the rate 
was six per cent, - The first defence set up 
is that the promissory note is void under 
s. 13, cl. (c), Dekkhan Agriculturists’ Relief 
Act. At the time when the suit was filed, 
8. 13, el. (c), provided in effect that when 
the Court inquires into the history and 
merits of a case under s. 12, it shall open 
the account between the parties from the 
commencement of the transactions, and in 
taking that account 
“in the account of principal there shall not be debited 
to the debtor any money which he may have agreed 


to pra contravention of s, 257-A, Civil Procedure 
Oode.’ 


That refers to s. 257-A of the old Civil 
Procedure Code, which has itself been re- 
pealed. But it was held by this Court 
in Trimbak Kashiram v. Abaji (1), that the 
repeal of 8. 257-A, Civil Prccedure Code, 
1882, did not affect the application of s. 13, 
cl. (c), Dekkhan Agriculturists’ Relief Act, 
Now s. 257-A, of which para, 2 is relevant, 
provides that every agreement for the satis- 
faction of a judgment-debt, which provides 
for the payment directly or indirectly, of 
“any sum in excess of the sum due” or to 
accrue due under the decree, shall be void 
unless made with the sanction therein 
mentioned. J think that the words “any 
sum in excess of the sum due” must mean, 
in excess of the sum due in respect of the 
judgment, That is to say, if you havea 
decree or a judgment for Rs. 100, any 
agreement for discharge of the decree by 
payment of something in excess of the 
Rs. 1001s void. But where an agreement 
includes not only the amount due under the 
judgment, but also a sum due aliunde, I 
do not think that the section was intended 
to strike at the latter sum. Reading that 
section alone as applicable to the facts of 
the present case I should say it strikes at 

(1) 11 Ind, Cas, 558; 35 B 307;13 Bom, L R 503, 
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this promissory note so far as it relates to 
Rs. 75 due under the decree, but leaves 
untouched the Rs: 126 which were not due 

-under the decree. However, ‘there are 
authorities of this’ Court which create a 
certain amount of difficulty. In Dhanram 
v. Ganpat (2) there was an agreement to 
pay a sum composed of | Rs. 2,370, the 
amount due under a decree, and of Rs. 59, 

- due under a separate advance, and it was 

held in that case that the whole agreement 

_ was void under s. 257-A, Civil Procedure 

Code. - 


But the Court purported to follow the 
Full-Bench case of Heera Nema v. Pestonji 
(3), which did not deal with this point. All 
that the Full Bench case decided was that 
the agreement was void as to the whole 
debt, -and not merely as tothe excess be- 
yond the amount due on the decree. Then 
the matter came before this Court in 
“Bhagabai v. Narayan (4), and in. that case 
Dhanram v. Ganpat (2) was cited, but the 
Court there .came to the conclusion that 
the agreement for payment, which in that 


‘* 


““ case was made up of amounts due under, 
a decree and amounts due independently, 
- was only void as tothe amounts due under 
< the decree, which, as I have said, seems to 
. me the right construction of s. 257-A. We 
“were referred to an unreported decision of 
this Court: F. A. No. 215 of 183), in 
‘which Bhagabai v. Narayan (4) does not- 
‘appear to have been cited, and in that 
case the Court followed: Dhanram v.Ganpnat 
(2). Ihave no doubt that if Bhagabai v. 
Narayan (4) had been cited to the Court, 
they would not have followed Dhanram Vv. 
Ganpat (2) and we ought to follow Bhagabat 
v. Narayan (4), which was a considered 
opinion of the Court on the precise point. 
_ Therefore assuming thats. 13, cl. (c), ap- 

plies in the form in which it existed at 
the time when this suit was started, the 
promissory note is void as to Rs. 75 and 
interest thereon, but valid as to Rs. 126 
and interest, and that was the view of the 
“ Jearned Judge in the lower Appellate Court. 
‘But he was of opinion that as s. 13, cl. 
c), had been amended after the institution. 
of this suit, the case was governed by the 
amended section. The amended section 


- provides that 4 

Pan the account of principal there shall not be 
debited to the debtor any sum in excess of a sum 
due or to accrue dve under a decree which the 
debtor may have egreed directly or indirectly,to pay 


(2) 27iB 96; 4 Bom. L R 872, : 
(3) 22B 693. ae 
(4) 81 B 552; 9 Bom, L R 950. © A 
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in pursuance of any agreement relating to the satis- 
faction of the said decree” 


and onthat basis the Judge allowed the’ l 


whole claim of the plaintiff. The general 
rule is well established, and embodied in 
s. 6, General Clauses Act, that an amend- 
ment of an Act of the legislature during the 
currency of a suit is irrelevant, and the 
rights of the parties are governed by the 
Act as it existed at the time when the suit 
was started. Mr. J. C. Shah has argued 


that that principle does not apply to the . 
Dekkhan Agriculturists’ Relief Act, which 


affects the status of the defendant, and 
he contends that if the defendant sets up, 
ashe may do at any time, the status of an 
agriculturist, it is at that time that his 
rights under the Act have to be determined, 


In the present case the status of agricul- 


turist was asserted at the earliest oppor-° ` 


tunity, that is to say, in the written state- : 


ment, but | 
amendment of s. 13, cl. (c), in itself in any 
way affects status. 
the sum which isto bé allowed-in taking 
the account between the parties, and I see 
no reason, therefore, in this case for depart- 
ing from the ordinary rule to which I have 
referred. I think, therefore, the’ case’ is 
governed by the provisions ofs. 13, cl. (c), 
as they existed at- the- date when the sult 
was instituted. On that basis the applica- 
tion will- be allowed as to Rs, 75 and 
interest thereon. Plaintiff will get costs 
on the amount allowed in both the lower 
Courts. No order as to costs of this appli- 
cation. - 

N. J. Wadia, J.—I agree. an 

N. i . Order accordingly. 


as 
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Letters Patent Appeal No, 105 of 1934 — ” 


March 19, 1935 
ADDISON AND DIN MOHAMMAD, JJ. 
KHUSHI RAM AND 4NOoTHER—SURETIES— 
APPELLANTS i 
versus ' 
Tiru MUKAT BEHARI LAL-TEJ PAL 
AND OTHERS— RESPONDENTS 


Civil Procedure Code (Act V of 1908), O. 


XXXIX, 
r. L—Injunction under — Security bond 


given in 


pursuance of order of trial Court under O. XXXIX, . 
ineffectual as soon as case is _ 


disposed of—Surety's liability —Extent of..- ~ 
An injunction issued under O. XXXIX, T.J], Civil 


Procedure Code, subsists only until the disposal of the _ 


suit or until further orders. Hence 
said that a security bond, wbich is furaished merely 


with the object of vacating an. order of injunction ` 
- which does not itself subsist beyond the disposal . 


of the suit, would survive the injunction itself and 


it cannot be ~ 


v, 


Y 


able. 
‘Had’ been passed under s. 545 of the 
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be resuscitate as soon as the decree is made. 

Consequently, a security bond given in pursuance of 
an orderofthe trial Court under XXXIX,r.1, 
Oivil Procedure Code becomes inefiectual as soon as 
the case is disposed of byitand doesnot enure to 
the benefit of the decree-holder so as to enable him 
to enforce the decree of the Appellate Court against 
the surety. Firm Mukat Behari Lal Tejpal v. 
Khushi Ram 156 Ind, Cas. 903, reversed. 


L. P. A. from an order of Mr. Justice 
Backett, dated July 17, 1934, passed in 
Civil Appeal No. 377 of 1934, reported as 
156 Ind, Cas. 903, reversing that of the Sub- 
ordinate Judge, First Class, Lahore, dated 
January 15, 1934. 

Mr. Jagan Nath, for the Appellant. 

Mr, Shamair Chand, for the Respon- 
dents. 

dJudgment.—The only point involved 
in this Letters Patent Appeal is whether 
a security bond given in pursuance of an 
order of the trial Court under O. XXXIX, 
r. 1, Civil Procedure Code, becomes in- 


effectual assoon as the case is disposed 


of by itor enures to the benefit of the 
decree-holder so as to enable him to en- 
force the decree of the Appellate Court 
against the surety. The Senior Subordi- 
nate Judge held that the surety was not 
liable. but his order was set aside on appeal 
bya Single Judge of this Court. We 
have examined the authorities cited to 
us ‘in the light of the plain wording of 
O. XXXIX, r.l, and have arrived at the 
conclusion that the decision of the Senior 
Subordinate Judge, was correct. 

“ The decree-holder has placed his relian- 


ce on Raghubar Singh v. Jai Indra Baha- © 


dur (ly and Irangauda Shidramgauda Patil 
v.-Irbasappz Gangappa Dalal (2), but in 
our opinion these cases are distinguish- 
In the Privy Council case an order 


old Code corresponding to O. XLI, 1.9, 
of the new Code, cl. (c) of sub-r. (3) of 
which lays down in express terms that 
security will be given by the applicant 
moving for stay of execution of a decree 
for the due performance of such decree as 
may ultimately be binding upon him. 
Moreover, their Lordships of the Privy 
Council further decided the matter on the 
wording of the security bond itself and 
were impressed by tha fact that the 
order which was sought to be executed 
was finally passed by the Court whose 
order the surety had undertaken to carry 
out. In the Bombay case also the word- 


(1) 55 Ind. Cas: 550; 42 A 153; 220 0212; 60 L 


. J 682; 38 M L J.3)2;.18 A L J 263; 22 Bom. L R 921; 


46 I A 228; 13L W82(P 0). .. at ; 
2) 99 Ind. Cas. 820; 51 B 31; 28 Bom. L R 1516; A 
I R1927 Bom. 84. ` i A, | | 
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ing of the security bond . justified the 
course adopted therein. Shah, J., who 
delivered the judgment in concurrence 
with Fawcett, J. observed as follows : 

“The point is not free from difficulty, and several 
cases have been referred to in the course of the 
argument, But apart from the decisions, to which 
I shall presently refer, it seems to me that the 
case must be decided principally on the terms of 
the bond. | Si : 

The agreement is in these terms : — 

The said defendants would obey the order of the 
Court and will produce the things ‘mentioned 
in the inventory in Court or will pay the price... 
There is nothing in the terms of this bond to 
limit the operation of the bond to the grder which 
that Court would make. In the absence of any 
clear indication in the bond that only that Court, 
to which the bond was passed, was meant and 
not the Oourt of Appeal which might’ ultimately 
make the order binding on the parties for the 
production of the movables, the surety cannot 
escape his liability under the bond,” | AAN 

Here, however, we are dealing with a 
different provision of law which is not 
similarly worded to O. XLI, r. 5, and a 
different security bond which must be 
interpreted according to its own terms. 

Any injunction that is issued under 
O. XXXIX, r. 1, subsists only until the 
disposal of the suit or until further 
orders. The words until further orders 
have been interpreted to mean _ not 
beyondthe suit but ending with the dis- 
posal of the suit. (See Mulla’s Comment- 
ay, 10th Edition, p. 1015). It cannot 
be reasonably urged, therefore, that a 
security bond which is furnished merely 
with the object of vacating an order of 
injunction which does not itself subsist 
beyond the disposal of the suit would 


survive the injunction itself and be rex” “ 


suscitated as soon as tha decree is made, 
If this were so, it would not be necés- 


. sary for a fresh injunction to be issued 


by the Appellate Court, if it was in- 
tended to restrain the judgment-debtor 
from wasting. or damaging the property 
in suit. Ib is common ground, however, 
that this is necessary. 

In addition to this ths sureties in this 
case clearly undertook to discharge, -the 
decree that was passed by the trial Court 
only. In these circumstances their liabi- 
lity cannot be extended further ' than 
what they themselves intended, 

We, therefore, azcept this appeal, set 
aside the order of tha learned Judge, aad 
absolve ths sureties from paying that 


-amount of the decree which was enhanced 


by:the Appellate Court, As the point: is 
not free from difficulty we:make: no order 
as to costs. 


Nee - ag. t Appeal accepted, 


- guardianship of her husband, 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 866 of 1934 
February 14, 1935 
KENDALL, J. 
Musammat WASIMA AND OTHERS— 

i APPLLICANTS 


Versus 
EMPEROR—Opyposite Party 
Penal Code (Act XLV of 1860), ss. 366, 368— 
Kidnapping from lawful guardianship of husband— 


` Legal marriage must be proved. 


In a charge of kidnapping a woman from lawful 
the prosecution 


“ must prove a legal marriage between the woman 


and the alleged husband. In the absence of 


` such a proof, there would be no legal guar- 


< dianship 


and consequently no enticement from 
her lawful guardian and no offence under 
ss. 366 and 368, Penal Code, would be commit- 


“ ted, 


ë 


Cr. A. from an order of the Sessions 


_ Judge, Azamgarh, dated October J, 1934, 


Messrs. S. M, Husain and Shah Jamil 


` Alam, for the Appellanta, 


The Government Pleader, for the Crown. - 


Judgment.—The four appellants, Mu- 


` sammat Wasima, Juned, Shujat Ali and 
. Hafiz Abdul Samad, have Leen convicted 


of offences as follows: Musammat Wasima 
under s. 366, Penal Ccde, and sentenced to 
three years’ 1igorous imprisonment, Juned 


(under s. 368 and sentenced to five yeas’ 


| rigorous 
: Samad under s. 420, Penal 


rigorous imprisonment, Shujat Ali under 
s. 419/109, and sentenced to 18 months’ 
impriscnment and Akdul 
Code, and 


. sentenced to five years’ rigorous imprison- 


ment and under s. 419, Penal Code, to two 
years’ rigorous imprisonment. They have 
all appealed, and have been represented by 


‘ Counse].in this Court, 


The story for the prosecution, a large part 


- of which is admitted to be true, is that 


Musammat Badarul Nissa came with her 
widowed mother, Musammat Miriam, some 


. time after 1920 to the village of Bamhavr 


where the mother married Najib Khan. 


. About 1930 when Musammat Badarul Nissa 


- was about 12 years of age, one of the resi- . 


dents of the village, Siddiq, wished to 
marry his son Haidar to her, and according 
to the story for the prosecution, but not 
for the defence, a nika ceremony was per- 
formed, The girl continued to live after 


| it with her mother, but in November 1932, 


. of Siddiq and Haidar, and she lived there. 


she was forcibly taken away to the house 


under some constraint at any rate for 
about a year. At the end of this time the 
incidents occurred which led to the institu- 
tion of the present proceedings, Itis the 
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case for the prosecution that Musammat 
Wasima, appellant No. 1, enticed Musam- 
mat Badarul Nissa away from the house 
of Siddiq and Haidar, and took her to the 
house of Juned, appellant No. 2, which is 
adjacent to Siddiq’s. There she stayed 
for about nine days, and then Wasima 
again took her out, and they met Juned 
with the fourth appellant, Hafiz Abdul 
Samad. She was taken across the river 
where they were joined by Shujat Ali, 
appellant 2. The party then went to 
Azamgarh railway station where Shujat 
left then, and the others went on to Sarai- 


- mir station and so on to the house of Abdul 


Samad, in Sikraur, where the girl stayed 
for three months, while arrangements were 
being made for her marriage to Aziz of 
Mubarakpur. Inthe course of these pro- 
ceedings it is said a sum of Rs. 125 was 
paid to Abdul Samad on behalf of the bride- 
It istbe case for the prosecution 


that this was the price of the girl. About 


ten days after this marriage the Sub- 
Inspector of Police, who was making 
- enquiries about the abduction of a totally 


different girl, found that Musammat Bad- 
arul Nissa was in Aziz’s house and learnt 
frcm her that she came from Bamhaur, and 
oninquiry he unravelled the story which 
is now made the case for prosecution 
against the four appellants. 

It should be remarked that no report 
appears to have been made by Saddiq 
or Haidar about thedisappearance of the 
girl from their house, nor do they appear 


. to have complained to anyone aboutit, 


until.the Sub-Inspector of Police found the 
girl and brought her back four months 
later. The learned Sessions Judge has 
accepted the story for the prosecution. He 
has found that the nika or marriage between 
Haidar and Musammat Badarul Nissa has 
been proved at any rate sufficiently for the 
purposes of the present case,and that ifthere 
was anything irregular in the ceremony, 
it has been cured by the conduct of the 
girl in living in Haidar's house as his wife 
after she had attained the age of 15 years. 
He has also found it proved that Musammat 
Wasima enticed the girl away in the man- 
ner stated on behalf of the prosecution, 
and that the rest of the events followed 
very much as they are described above. The 


defence is that there was no marriage bet- 
“ween Haidar 


and Musammat  Badarul 
Nissa, that Musammat Badarul Nissa was 
forcibly taken to Haidar's house that she 
escaped of her own accord and went back 
to her mother’s house, that her mother was 
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all along with her in the arrangements 
about the marriage with Aziz, and that the 
moneş paid to Abdul Samad by the bride- 
groom was merely to help Musammat 
Miriam with fhe expenses of the wedding. 

So far as the facts of the case are con- 
cerned, it must be stated that Musammat 
Badarul Nissa has testified to the fact 
that Musammat Wasima did entice her 
away, and she has also stated that her first 
marriage with Haidar actually took place. 
She has further stated that she agreed to 
the second marriage with Aziz. Her 
mother gave evidence for the defence and 
entirely supports the story for the defence, 
and she also admits having received the 
money which was paid by the bridegroom. 
It is clear, moreover, that Musammat Miriam 
has always refused to recognize the alleged 
marriage with Haidar in 1930 and com- 
plained tothe Police in 1952 when the 
girl was forcibly taken from her house 
though she afterwards had to acquiesee in 
the accomplished fact. 

The story for the prosecution must clear- 
ly fall to the ground if it is found that 
no marriage with Haidar took place, 
According to the defence, there was no 
ceremony at all, but if there was a cere- 
mony, it did not amount to a legal mar- 
riage. In order that a marriage may be 
legally celebrated under the Muhammadan 
Law, it is necessary thatthe contract should 
be witnessed by twoadult witnesses. The 
prosecution tried to prove that the cere- 
mony took place, but of the witnesses to 
the marriage, one was not summoned and 
thé other denied that it took place. The 
Kazi who was alleged to have officiated 
was also summoned as a witness but he 
didnot remember anything about it, and 
had no record of it in writing. The only evi- 
dence of any ceremony having taken place 
at all is that of the interested parties, 
Siddiq, Haidar and Siddiq’s brother, Os- 
man. I[tistrue that the girl herself said 
that there was such a ceremony, but she 
was only 12 years old at the time and pro- 
bably did not understand much about it. It 
was certainly for the prosecution in a crimi- 
nal case to prove that there was a marriage, 
because if there was no marriage, Haidar 
had no authority whatever over Musam- 
mat Badarul Nissa, and she could not be 
said to be in his lawful custody. The 
most important point that has been made 
against this marriage by the defence is, 
that nobody consented to it on behalf of the 
bride. The bride was undoubtedly minor, 
peing only 12 years old. She had a 
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brother living who was her natural guards 
ian for purposes of marriage and he was 
not disqualified in any way and it has not 
been proved thathe was disqualified by 
age from being her guardian and the peri 
son who is alleged to have given his con- 
sent on her behalf is ber uncle, Hawaldary 
who gave evidence which certainly does 
not amount to clear proof that he consented. 
What he said was that while Hiji Najib 
went to him and informed him that there 
was a talk of marriage of Musammat 
Bunia (Musammat Badarul Niesa) : | 

“He asked me to come along with him, but I said 
that he was to find out a suitable match and marry 
Musammat Bunia ..He had given out the name of the 
person with whom the marriage had been settled, 
but I do not remember it ” 4 

It appears therefore that even if Hawal- 
dar was the legal guardian of the girl for 
purposes of marriage, he did not in terms 
give his consent to this particular marriage 
and acontract of marriage must be at 
least as definite as any other contract. The 
learned Judge was evidently of opinion 
that there was something irregular in this 
nika ceremony, but he held that 
“the invalidity was removed when Mussammat Bad- 
arul Nissa ratitied the. marriage by living with 
Haidar after she had attained the age of 19 years 
before she was kidnapped.” h 

But the fact is that Badarul Nissa was 
forcibly taken from her mother's. house by 
Haidarand Saddiq and was kept there 
under some restraint for about a year. She 
may have been persuaded that there had. 
been a legal ceremony of nika, and she. 
may have been persuaded to allow the alleg- 
ed marriage to be consummated, but it 
would be hard to believe that these circum- ` 
stances are sufficient toshow that she rati- 
fied the marriage by living with Haidar 
aud when she disappeared Haidar himself 
suspected that her mother must be conceal- 
ing her as she had been brought forcibly. 
Tbis admission was made by him in the 
course of his statement in the Committing 
Magistrate's Court, and he further admitted 
that after her di-appearance he made no 
complaint and did not ask the Police to: 
restore “his wife” to him. 

Now, if there was no legal marriage, and 
Lam certainly of opinion that although 
some ceremony may have taken place, 
a binding and legal marriage has not been 
proved, it follows that Haidar was not the 
lawful guardian of Musammat Badarul Nissa 
and that Musammat Wasima was not 
committing any offence if she really did 
entice her away. Even this part of the 
case, however, is very unsatisfactory, because 
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evidence against Mussammat Wasim ia 
solely that of Musammat Badarul Nissa 
heicelf, and she,if the prosecution story 
is true and ifshe believed that she was 
married, was conniving with Musammuat 
Wasima inan act of bigamy, so that her 
statement against the appellant must be 
held tobe that of an accomplice and it is 
open to grave suspicion. If there was no 
Marriage and no enticement from her law- 
ful guardian, none of the other appellants 
committed any offence at all under s. 366 
or 8. 368, Penal Code. As regards the 
charges under £. 419, Abdul Samad has 
been convicted of cheating by personation 
because he pretended to Rafiq and Aziz 
that he was the brother-in-law ‘of Abdulla, 
the father of Musammat Badarul Nissa, 
in order to explain the interest that he was 
taking in this marriage of the girl to Aziz. 
AbdulSamad maintains that this relation- 
ship is correct, and he is supported in this 
by the mother of the girl, and no evidence 
has been brought to show that the state- 
ment is untrue. The Judge, however, very 
light-heartedly convicted Abdul Samad 
and sentenced him to two years’ rigorous 
imprisonment for cheating by personation 
with having any evidence or recording any 
finding that there was any cheating or any 
false personation. Equally unjustified was 
the conviction of Shujat, against whom it 
wasonly alleged that, after the girl had 
been recovered by the Police and brought 
home, he made a false statement that he 
was her cousin inorder to support Abdul 
Samad’s statement that he was related tothe 
girl. Even if Shujat’s statement about be- 
ing a cousin was false, it was made long 
after the offence alleged by the prosecution 
to have been committed by Abdul Samad, 
and it wasclearly not made in furtherance 
of a design to cause Rafiq or Aziz to pay 
money to Abdul Samad. The money paid 
to Abdul Samad, according to Musmmat 
Miriam, was paid overto her for the ex- 
penses of his marriage between Badarul 
Nissa and Aziz, which undoubtedly did 
take place, sothat the charge under s. 420 
also falls to the ground. 

For.these reasons I accept all the appeals, 
set aside theorders of conviction and sen- 
tences passed by the learned Sessions 
Judge against the appellants, and direct 
that they be acquitted, andas they are on 
bail, their sureties may be released. 

D. Appeals accepted. 
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____MADRAS HIGH COURT 
Civil Revision Petition No. 1185 of 1930 
February 4, 1935 
PANDRANG Row, J. 
KUPPUSWAMY OHETTY—Puaintire 
—PHETITIONER 
Versus 
AYYAMMAI AMMAL—DEFENDANT— 
RESPONDENT 

Civil Procedure Code {Act V of 1908), Sch, II, para. 
20— Madras Civil Couris Act (JII of 1873), s. 13— 
Appeal from order on application to file award— 
Valuation for jurisdiction—Subject-matter of appeal 
—Jurisdiction of Courts—Waiver of party, whether 
can confer pecuniary jurisdiction—Estoppel— 
Asking for security for costs, whether estops respond- 
ent from pleading want of jurisdiction, 

The subject-matter of an appeal from an order 
on an application to file an award which had been 
numbered and registered as a suit is the subject- 
matter of the award itself and the appeal should, 
therefore, be valued for purposes of jurisdiction 
on the basis of the subject matter of the award. 

Asking for security for costs does not estop the 
respondent toan appeal from thereafter contend- 
ing that the Court has no jurisdiction to entertain 
the appeal. In the matter of pecuniary jurisdic- 
tion, the waiver of a party is not sufficient to 
clothe the Court with jurisdiction which it does not 
otherwise possess, es the gradation of Oourts for 
pecuniary jurisdiction is based on considerations of 
public policy, i 

O, Rev. P. under ss. 115 of Act V of. 1908 
and 107 of the Government of India Act, 
praying the High Court to revise the order 
of the District Court of Madura, dated 
February 17, 1930 and made in C. M.A. 
No. 26 of 1929, preferred against the decree 
of the Court of the Subordinate Judge of 
Madura, dated December 31, 1928, and made 
in O. S. No. 62 of 1926. 

Mr. T. M. Krishnaswami Iyer for Mr. N. 
Sivaramakrishna Iyer, for the Petitioner, 

Messrs, K. S. Krishnaswamy Ayyangar 
and S. Nagaraja Iyer, for the Respondent, 


Judgment.—This isa petition seeking 
to revise the order of the District Judge 
of Madura dated February 17, 1930, in O. 
M. A. No. 26 of 1929, which was an appeal 
from the order of the Subordinate Judge 
of Madura, dated December 31, 1928, dis- 
missing an application to file an- award 
and to pass a decree in terms of the award. 
The District Judge held that the appeal 
was beyond his pecuniary jurisdiction and 
accordingly directed the appeal to be 
returned for presentation to the proper 
Court. The appeal was accordingly 
presented to this Court and it has been 
filed as C. M, A. No, 295 of 1930, The 
present revision petition is a kind of 
alternative remedy sought by the appel- 
lant in that appeal, his contention in this 
revision petition ‘being that the order of 
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the District Judge is wrong, and thatthe 

-appeal which he returned for presentation 
was within his competence to decide and 
should have been decided by himself. 

‘The jurisdiction in this matter of the 
District Judge is defined by s. 13 of the 
Madras Civil Courts Act, according to 
which appeals from decrees and orders of 
a Subordinate Judge lie to the District 
Court except when the amount or value 
of the subject-matter of the suit exceeds 
Rs. 5,000 in which case the appeal shall 
lie to the High Court. In the present 
case, the appeal is from an order in a 
suit which was numbered as such under 
the provisions of para. 20 of Sch. II of 
the Civil Procedure Code, which provides 
that an application for filing an award 
shall be numbered and registered as a 
suit. The same paragraph provides that 
such an application should be made in 
a Court having jurisdiction over the 
subject-matter of the award. It is not 
disputed that for this purpose the valua- 
tion is to be based on the subject-matter 
of the award itself. It is also not dis- 
puted that the subject-matter of the award 
must be valued at over Rs. 5,000. 
The question, however, is whether in an 
appeal from an order on suchan applica- 
tion numbered as a suit, the valuation for 
the purpose of jurisdiction should be based 
on a method of valuation different from 
what isto be applied in considering the 
valuation for the purpose of jurisdiction 
in the matter of the original application 
to file an award. The expression used in 
the Madras Civil Courts Act, namely, 
‘the subject-matter of the suit’, is, inmy 
opinion, capable of only one interpreta- 
tion in the case of a suit which 
18. numbered a3 such after an 
application to file an award is made, and 
it can only mean the subject-matter of 
the award; and when as in this case the 
Court to which such an application was 
made and which numbered it as a suit 
has dismissed it, and the plaintiff in the 
suit appeals from that order of dismissal, 
the subject-matter is the subject-matter 
of the award, and nothing less. The value 
of the relief sought by the plaintiff which 
is put forward as the right basis of 
valuation does not lead to a different 
conclusion; for in a case like the present 
the plaintiff does not ask for any particular 
relief, which is confined to himself, but for 
a decree to be passed in terms of the award 
which must necessarily include the entire 
subject-matter of the award. Viewed in 
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either light, the position is the one 
indicated in the order of the District 
Judge. It is contended, however, that this 
objection on the ground of want of juris- 
diction should not have been considered 
or decided upon by the District Judge- 
because the respondent in the appeal 
before him had asked for security for 
costs, and must be deemed thereby to 
have waived his objection on the ground 
of want of jurisdiction. It has even been 


‘contended that his conduct in asking for 


security estops him from thereafter con- 
tending that the Court had no jurisdiction 
to entertain the appeal. I do not think 
that the mere application for security for 
costs has this result. Even otherwise, it 
is seen thatin that very application for 
security the respondent did allege his 
objection on the score of want of juris- 
diction, because he had stated therein 
that the appeal was not maintainable, I 
am further of opinion that in the matter: 
of pecuniary jurisdiction the waiver of a 
party is not sufficient to clothe the Court 
with jurisdiction which it does not other- 
wise possess. The gradation of Courts on 
the basis of pecuniary jurisdiction is 
dictated by important considerations of 
public policy which require that con- 
troversies involving matters of greater 
pecuniary importance should be heard 
only by superior Courts, and those con: — 
siderations of public policy stand in the 
way of private arrangements nullifying 
their effect. There has been, however, 
no waiver in this case, in my opinion, 
and nothing inthe nature of an estoppel 
which can be relied upon by the peti- 
tioner. I am of opinion, that the order 
sought to be revised is right. The petition 
is, therefore, dismissed with costs. 
A. Petition dismissed. 


—— 


PATNA HIGH GOURT 
Civil Appeals Nos. 1075 and 1076 of 1932 
April 11, 1935 5 
MOHAMMAD Noor, J. 
LALEY DHARNIDHAR AND oTHERS— 
APPELLANTS 
VETSUS 
JUGESHWAR MAHTON AND OTHERS — 
RESPONDENTS. 

Landlord and tenant—Sale to stranger by raiyat— 
Whether constitutes abandonment—Raiyat continuing 
culiivatcn and making arrangement to pay rent—Whe- 
ther liable to ejectment—Such raiyat cultivating as 
under-raiyat under purchaser—Landlord, if can eject 
purchaser, 
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4 Ordinarily, execution of an effective sale-deed by 
the raiyat in favour ofa stranger will constitute 
an abandonment of the holding by the raiyat. If 
afterwards the raiyat continues cultivating the land 
and has madearrangement for the payment of rent, 
he is not liable to be ejected provided thathe has 
not repudiated the relationship with his land- 
lord. 

. Where the raiyat cultivates the land, of which he 
has executed a sale, under the purchaser as an under- 
raiyat, the landlord is entitled to a decree of eject- 
ment against the purchaser. Kali Charan Ghose v. 
Arman Bibi (1), referred to. Madar Mondal v, 
Mahima Chandra (2), distinguished. 


* C. A. from the appellate decrees of the 
Sub-Judge, Darbhanga, dated May 21, 1932. 
<“ Messrs. Sushil Madhab Mullick and 
Kapildeo Narayan Lal, for the Appellants. 

- Messrs. S N. Ray and B. N. Mitter, for 
the Respondents. 


Judgment.—These two appeals arise 
out of two suits instituted by thesame set of 
plaintiffs for ejecting defendant No. 1 from 
two holdings under the plaintiffs situated 
in two different estates. The plaintiffs 
allege that the original raiyats of the two 
holdings, which have been found by both 
the Courts below to be non-transferable, 
were Santokhi Gope, Paltan Gope and 
Laldhari Gope (all of whom are now dead) 
that defendant No. 1 tooka sale deed of 
the .two holdings from the widow of Santoki 
Gope acting as guardian of his two sons 
Suba Lal Gope and Ram Sewak Gope. 
The plaintiffs, therefore, claimed that the 
sale of the two holdings constituted their 
abandonment by the raiyats (the two sons 
of Santokhi) and the defendante had no 
right to remain on the lands. The raiyats 
are not parties to the suits and the plea 
of non-joinder was not pressed at the 
time of the hearing. 

Defendant No. 1 pleaded in both the 
suits a custom of transferability in the 
village, and further contended on separate 
grounds in the two suits that the original 
raiyats did not abandon the holding. In 
one suit (No. 104 of 1929, out of which 
Second Appeal No. 1075 of 1932 arises) 
the ground was that as the sale was not 
in respect of the entire holding, a portion 
of the holding having heen left out, there 
was, no abandonment. Inthe second suit 
(No. 105 of 1929, out of which Second 
Appeal No. 1076 of 1932 arises) there was 
a plea that the original raiyats, namely 
the two minor sons of Santokhi were still 
-cultivating the land of the holding having 
‘taken the batai settlement of the 
‘same from the purchaser defendant No. 1 
.and, therefore, there has not been an 
abandonment in that case also. The trial 
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Court over-ruled all the pleas of the de- 
fendants and gave the plaintiffs decrees 
for ejectment. It found that there was no 
custom of transferability in the village 
and that though in the one case a portion 
of the holding was not included in the 
sale, nevertheless that portion was not in 
possession of the raiyats, and in the second 
the story of the original raiyat holding 
the land under the purchaser (defendant 
No. 1) was not established. On appeal by 
defendant No. 1 the learned Subordinate 
Judge, while agreeing with the trial Court 
that the holdings were not transferable, 
has held that there was no abandonment 
of the holdings and has dismissed both 
the suits. In the first case be held that 
the original rayiats, the minors, were still 
in occupation of the portion of the holding 
which was left out from the sale, and in 
the second case he held that the ratyats 
were holding as bataidars under the pur- 
chaser. The plaintiffs have appealed. I 
take up these two appeals separately. 

Second Appeal No. 1075 of 1932, aris- 

ing out of Suit No. 104 of 1923 :— 
_ In my opinion there is no merit in this 
appeal, and it seems tc me to be concluded 
by the finding of fact of the lower’ Appel- 
late Court, namely, that the original raiyats, 
the minors, were still in occupation of a 
portion of the holding. The holding in- 
volved is of 1 bigha 5 kathas 9 dhurs, 
The learned Advocate for the appellants has 
contended that the observation of the 
learned Subordinate Judge does not amount 
to a finding that the original raiyats were 
in fact in possession of any portion of 
the holding. I donot think so. No doubt, 
the learned Subordinate Judge has not 
expressed himself very clearly, but the 
effect of his conclusions is that a portion 
of the plot containing the gachhi and the 
homestead was still in possession of the 
raiyats. In view of that finding this 
appeal must fail. - 

Second Appeal No. 1076 of 1932, aris- 
ing out of Suit No. 105 of 1929 :— 

In this appeal the holding involved is 
of 6 kathasonly. The learned Subordinate 
Judge, has found that the original raiyat 
was cultivating the land under the pur- 
chaser defendant No. 1 as his bataidar. 
In my opinion, this finding entitles the 
plaintiffs to a decree for ejectment against 
defendant No. 1. The raiyats are not parties 
to the suit, and the only thing to be seen 
is whether defendant No. 1, who claims 
to be the purchaser of the holding from 
entitled to resist. the suit fo 
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ejectment against him. Ordinarily, execu- 
tion of an effective sale-deed by the raiyat 
in favour of a stranger will constitute an 
abandonment of the holding by the raiyat. 
If afterwards the raiyat continues cultivat- 
ing the land and has made arrangement 
for the payment of rent, he is not liable 
to be ejected provided that he has not 
repudiated the relationship with his Jand- 
lord. In this case we are not concerned 
whether a decree for ejectment can be 
passed against the raiyat. We are cm- 
cerned only with the question whether a 
decree for ejectment can be passed against 
defendant No. 1 who has purchased the 
holding from the raiyat and admits that 
the original raiyats have become his under- 
raiyats, In Kali Charan Ghosh v. Arman 
Bibi, 4 Ind. Gas. 473 (1), where the question 
was whether the original raiyat himself who 
had sold his holding to a stranger and was 


cultivating the land as an under-raiyat: 


of that stranger, could resist the landlord’s 
suit for ejectment, the learned Judges 
observed as follows : 

“But it appears from their written statement (the 
written statement referred to is the one of the 
original raiyats) that they have repudiated the 
relationship of landlord and tenant which formerly 
existed between them and the plaintiffs. They did 
not raise the pleas that their rights were not trans- 
ferable and that they were willing to pay rent to 
the plaintiffs as before. On the contrary they 
pleaded that their interest was transferable, and 
had been transferred and 80 they were in occupation of 
the land as under-tenunts of the transferees defendants 
Nos. 4 to 6 and not as the tenants of the plaintiff. . 
... In these circumstances they have by their own 
acts and pleadings put an end to the relationship 
of landlord and tenant which formerly existed bet- 
ween them and the plaintiffs and, therefore, it 
would seem to us that the plaintiffs are entitled 
to eject them,” 


The learned Advocate for the respon- 
dents has relied upon another decision of 
the Calcutta High Court in Madar Mondal 
v. Mahima Chandra (2), where it was held 
that if a tenant having a non-transferable 
right of occupancy sold such right to 
third parties and obtained a sub-lease from 
the purchasers and remained in posses- 
sion of the land and was clultivating the 
same, the landlord was not entitled to 
khas possession as against him. This case 
has-no application to the facts of the present 
case, inasmuch as the plaintiffs do ‘not 
want to eject the original raiyats. In 
fact, they are not parties to the suit and 
any decree in this case will not bind them. 
The plaintiffs want to eject defendant No. | 
who claims to remain on the land by 


(1) 4 Ind. Cas. 473. 
-(2) 33 O 531; 30 L J 343, 
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virtue of a sale which he has taken from 
the original raiyats. The learned Judges 
in the course of the judgment in the ` 
above case expressly stated that though : 
the original raiyat, who was cultivating - 
the land having taken settlement of it 
from the purchaser was not liable to be 
ejected, the purchaser was so liable. They 
said : 

“Defendant No. 4 (the purchaser) though he was 
the purchaser, did not put in any defence and he : 
is not an appellant before us. The appeal has 
been presented by defendants Nos. 1 to 3 only, who . 
are actually in occupation of the land. As regards 
defendant No. 4 there can be no doubt that he did 
not acquire any right by his purchase, if the right - 
of defendants Nos. 1 to 3 was an occupancy right, 
The plaintiffs are, therefore, entitled toa decree 
for possession against defendant No, 4." 

Then their Lordships held that the 
plaintiffs were not entitled to a decree 
against defendants Nos. 1 to 3- On his 
own showing the defendant has purchased 
the entire holding and the ratyats are ‘ 
holding the lands as his bataidars. This 
is an admission that the raiyats have 
repudiated their position as raiyats of the - 
plaintiffs and have brought in defendant 
No. 1. This is an admission that raiyats 
have become under-raiyais of defendant 
No. 1. As under-raiyats they can _ be- 
turned out any moment. In my opinion, - 
the plaintiffs are entitled to a decree in’ 
this suit, and this appeal must be allowed. - 

The result is that Appeal No. 1075 is: 
dismissed with costs, and the Appeal 
No. 1076 is allowed. The decree of the 
learned Subordinate Judge relating to the. 
latter appeal is set aside and that of the, 
Munsif restored. The appellants will-be 
entitled to get from the respondents the’ 
costs of this Court and also of the lower 
Appellate Court. At the request of Mr.- 
S. N. Ray I certify that the decree in 
Second Appeal No. 1076 of 1932 is fit for: 
a Letters Patent Appeal. 


D. Order accordingly. 


CALCUTTA HIGH COURT 
Qivil Reference No. 6 of 1934 
January 4, 1935 
GUSA AND BARTLEY, JJ. 
MIDNAPORE PEOPLE'S URBAN 
CO-OPERATIVE OREDIT SOCIETY, 
i LTD.—PLAINTIFF 
versus 
BHUPENDRA NATH BASU AND OTHERS 
— DEFENDANTS 
Execution—Decree not valid — Solenama filed by 
judgment-debtor agreed to by decree-holder—Court 
recording it—Enforceability in execution, ` ans 


920: 


Even if nothing is recoverable under a decree 
on the footing that it was not a valid decree under the 
law, the decree having been passed by a Court which 
was not competent to pass the same, when a solenama 
has been filed having the force of avalid and 
complete contract between the parties, it is enforce- 
able in execution assuch. Consequently,a solenama 
filed,by the judgment-debtor in the execution case, 
started for the purpose of executing a decree which 
may be an invalid decree, agreed to by the decree- 
holder and recorded by the Court, can be enforced in 
execution, in terms of the agreement between the 


parties. 
Messrs. Radhabinode Pal 
Chandra Jana, for the Reference. 
Mr. Apurbadhan Mukherjee, 


Reference. 


Order.—This is a reference under 
O. XLVI, r. 1, Civil Procedure Code, made 
by the Subordinate Judge, Third Court, 
Midnapore, inviting the decision of this 
Court on two questions of law, on the 
facts and circumstances stated in the letter 
of reference. The plaintiff decree-holder, 
the Midnapore People’s Urban Co-Operative 
Oredit Society, Ltd., obtained a decree for 
recovery of money lenton a bond by the 
Society to the defendant, in Suit No. 43 of 
1929 in the Court of Small Causes at 
Midnapore. There was no contest in the 
suit, anda decree was passed ex parte. The 
decree-holder Society, in the first execution 
case, failed to realize any part of the 
decretal amount by attachment of the salary 
of the judgment-debtor; when the second 
execution case was started, the judgment- 
debtor made two payments, and filed a 
petition in Oourt agreeing to satisfy the 
debt due to the decree-holder Society, by 
instalments of Rs. 10 amonth. It appears 
that in terms of this agreement dated 
July 26, 1930, the amount of Rs. 150 was 
realized by the decree-holder, 

When the last execution, which has given 
rise to this reference, was started for the 
realization of the decretal amount, that 
Yemained unpaid, the judgment-debtor 
having failed to comply with the terms of 
the agreement referred to above, objection 
was raised by the judgment-debtor to the 
execution, on the ground thatthe decree 
sought to be executed was void and without 
jurisdiction, The case of the judgment- 
debtor was that the Civil Court had no 
jurisdiction to pass a decree in view of 
the. provisions contained in ss. 43, Co- 
Operative Societies Act (II of 1912) and r. 22 
of theRules framed thereunder, by the 
Government of Bengal. It was urged on 
behalf of the judgment-debtor that a claim 
on a bond by the Society against a member 
of the Society wasadispute as. contem- 


and Sarat 


against 
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plated by the above provisions of the law 
and as such it had to be referred to the 
Registrar of the Society for decision, the 
jurisdiction of the Civil Court in cases of 
the present description having been 
excluded by the operation of r. 22 mentioned 
above; the sub-r. (1), r. 22 making areference 
to the Registrar obligatory. It was on the 
other hand contended on behalf of the 
Society that a claim for money based upon 
a bond executed by a member in favour 
of a Co-Operative Credit Society was not a 
dispute within the meaning ofr. 22, and 
that the jurisdiction of the Civil Court was 
not, therefore, taken away by the statute. 
It was further contended that it was not 
open to the judgment-debtor to raise objec- 
tion tothe manner of realization of the 
money due from him, after he had filed 
a solenama on July 26, 1932, which was an 
agreement governing the rights of parties 
in the matter of satisfaction of the decretal 
debt. The learned Subordinate Judge has 
formulated the two questions of law referred 
by him to this Court in this way: 

“(1) Whether the jurisdiction of the Civil Court 
is barred in respect of suit upon bonds brought by 
Co-Operative Oredit Societies against their members 
by r. 22 of the Rules framed by the Local Govern- 
ment under s. 43, Co-Operative Societies Act? 
Whether such suits are barred in cases where the 
claim of the Society was not disputed by themember 
before the suit was filed? (2) Whether a solenama 
filed bya judgment-debtor in an execution case 
brought to executea void decree, agreed toby the 


decree-holder and recorded by the Court, can be 
enforced by execution ?” 


In view of the facts and circumstances 
of the case before us, we propose to deal 
with the second of the two questiona men- 
tioned above, first. There can be no doubt 
thatthe judgment-debtor admitted existence 
of the debt, evidenced by the bond on the 
footing of which a decree was passed 
against him. There was no dispute as to the 
same; there was no contest, and an ex parte 
decree was suffered to be passed; two pay- 
ments were made towards satisfaction of 
the decree, and it was finally and conclu- 
sively settled as between the parties con- 
cerned by an agreement that ~ the entire 
debt was to be satisfied by payments by 
instalments; and that agreement was partly 
performed, as it is apparent from the 
petition filed in Court by the decree-holder 
Society on August 3, 1933. According to 
the terms of the agreement any failure of 
payment by instalments wasto be followed 
by execution of the decree for realization 
of the amount due, 

On the materials on the record, we are 
of opinion that the agreement for satis- 
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faction of the debt, . filed in Court on 


July 26, 1930, which was partly performed, . 


was a valid agreement between the parties, 
and the Subordinate Judge, is in our 
judgment right in his observation that even 
if nothing was recoverable under the decree 
passed by the Court in Suit No. 43 of 1929,- 
on the footing that it was not 
decree under the law, decree having been 
passed by a Court which wes not com- 
petent to pass the same, the amount sought 
to be realized in the present execution 
was realizable on the terms of the solenama, 
which had the force ofa valid andcom- 
plete contract between the parties, and 
enforceable in execution as such. The 
second question referred to usis, therefore, 
answered in the manner following: 

On the facts and in the circumstances of 
the case before us, the solenama filed by the 
judgment-debtor in the execution case, 
started for the purpose of executing a 
decree which may be an invalid decree, 
agreed to by the decree-holder and recorded 
by the Court, can be enforced in execution, 
in terms of the agreement: between the 
parties. It is not necessary to give any 
decision on the first question referred to 
this Court, regard being had to our deci- 
sion on the second question, as mentioned 
abcve: and we donot express any opinion 
on the question whether the decree passed 
in Suit No. 43 of 1929 is void or not, on 
the ground suggested in the first question 
referred to us for decision, and which it is 
wholly unnecessary to decide in the present 
case. 

N. Reference answered. 


PATNA HIGH COURT 
Criminal Appeal No. 226 of 1934 
September 5, 1934 
CourtNey-TERRELL, C. J., AND LUBY, J. 
HARI LAL AND oranrs—APPELLANTS 
versus 
EM PEROR—Opposits Party 


Practice—Evidence—W itnesses — Cross examination 
—Abuse of —Court's duty—Penal Code (Act XLV of 
18£0), ss. 34, “T9— Unlawful body for committing theft 
—Each liable for act of other—Criminal Pro- 
cedure Code (Act V of 1898), s. 297—Jury—Charge 
—Judge's duty to assist. 

The Court should properly control 
examination and insist that the 
understand the question put before an answer 
is obtained, or before an answer is recorded, 
Cross-examination tends to be abused and the words 
ofthe Advocate are recorded as the words of the 
witness when tbe witness has in fact only given 
an affirmative or negative monosyllable. Further- 
more, the fact is not sufficiently brought home to 
juries and not sufficiently remembered by Judges 
that the words of the witnesses are recorded by- 





the cross- 
witnesses shall 
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the Magistrate and by the Policein a language 
which they do not in fact speak and, therefore, 
accurate, recording is often a matter of accurate 
translation as. well as of the- rendering of 
sentences and the mesning’ of the statements, 


_of the witnesses. [p. 923, col. 1,] 


Where certain persons are found to te an unlaw- 
ful assembly for the purpose of taking away 
grain, each one of the persons is guilty of the 
offence commilted by any one of them. |p. 923, 
cols. 1 & 2.] 

It is quite open to the Judge, and indeed it is his 


duty, to assist the jury with his advice and 
certainly with his. criticism provided that he 
warns .them that it is their duty to make up 


their minds and he states to` them tbat they 
are not bound by his expressions of opinion. [p. 923, 
col. 1 ] 


Messrs. D. L. Nandkeolyar and R. K. L. 
Nandkeolyar, for the Appellants. 

The Assistant Government Advocate, ‘for 
the Crown. 


Courtney-Terrell, ©. J.—This is an 
appeal by three persons Hari Lal, Mahtab 
Lal and Suleman Khan, who have been 
convicted by a jury of a charge under 
s. 379 of theft of grain from a khalihan, and 
the same jury acted as assessors in a 
charge tried by the learned Sessions Judge 
of rioting. They have been convicted by 
the jury, and they have also been convicted 
by the learned Judge with the approval of 
the assessors and sentenced on each of the 
charges to one year's rigorous imprison- 
ment, the sentences to run concurrently. 

On appeal against the verdict of the 
jury it is necessary for the appellants to 
show some defect inthe charge to the jury 
by the learned Sessions Judge. The 
facts of the case may be very briefly narrat- 
ed. In village Nawa there is a plot of 
land upon which stands the khalihan in 
question. The prosecution case was that 
this khalihan stands on a plot which is 
part ofthe property of one Kamta Prasad. 
And the prosecution case further is that 
two tenants under Kamta Prasad had reap- 
ed the crop from the surrounding land of 
which they had obtained a temporary 
occupancy from the landlord and had 
stored the grain in the khalihan where it 
was awaiting division, when a mob of 
persons including the three appellants 
came to them, tied up the two tenants 
and took away the grain. | 

The story eet up by the accused per- 
sons was that the khalihan in question 
does not stand on the land of Kamta 
Prasad, but stands on another piece of 
land in which they claimed an interest; 
that they had reaped the grain in question; 
the grain in question is their grain and 
they only took it away in the ordinary 
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course of business and that there was no 
such incident as is related by the pro- 
secution. 

. Therefore, the main element in the case 
was as to where this particular khalihan 
in question actually stands. Does it stand 
on Kamta Prasad’s land and had he given 
a temporary tenancy to these two tenants, 
or does it stand upon the property in 
which the accused party are interested ? 
In order to solve this problem the pro- 
secution employed an Amin, who went 
down with one of the persons of their party 
and the Sub-Inspector. Hetook with him 
a tracing of the survey map containing 
indications of certain fixed points. The 
map also showed the boundaries of the 
various plots of land and one plot of land 
was No. 71. If the khalihan in question 
stands in plot No. 71, then itis part of 
Kamta Prasad’s property. If it stands in 
plot No. 77, then it would be the property 
in which the accused claimed an interest. 
The Amin having identified on theland 
the fixed points indicated on his map 
chained out distances from those fixed points 
to the khalihan. Imay mention that the 
position of the khalihan on the actual 
ground is beyond any dispute. The 
only question is whether it stands on land 
belonging tothe prosecution, or whether it 
stands on the land belonging to the de- 
fence, and it has been shown beyond the 
slightest doubt that the khalihan stands 
in the property of the prosecution party. 
This really isthe crux of the case upon its 
merits. The establishment of this fact 
really was destructive of the defence case. 
Inasmuch as there is an appeal from the 
judgment of the learned Judge sitting 
with the members of the jury as assessors 
to deal with the charge unders. 147, Penal 
Code, it was permissible for the learned 
Advocate for the appellants to gointo the 
facts. He hasdone that with great per- 
sistence and industry, and Imust be for- 
given forsaying, at great length, but his 
customary courtesy and good temper has 
disarmed the natural impatience of the 
Court. 

However the main fact of the defence 
having been destroyed, there is very little 
comment to be made on any other pointsin 
the defence. Perhaps the other principal 
point, which may be mentioned is the con- 
tention that the two alleged tenants, who 
were tied up and whose paddy was taken 
away, were not likely to be tenants of 
Kamta Prasad, in reality, But not only 
have they given their own evidence, but 
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there is the evidence of the gomashta and 
the barahil of Kamta Prasad and they 
support the fact that these men, however 
humble they may be and however little 
they may have had to deal with the actual 
conduct of agriculture, were in fact given 
this tenancy in question. 

The evidence as to the actual occurrence | 
has also been critised and was criticised 
in the lower Court by minute comparison 
of the statements of the witnesses as given 
in Court and the statements as recorded by 
the Magistrate in the Committing Court 
and, as is usual in such case, a labo-. 
rious attempt was made not only in 
cross-examination but in comment to 
show that these discrepancies rendered 
the prosecution story unworthy of belief. 
The learned Judge has delivered a most 
admirable charge tothe jury and amongst 
the observations which he made, were 
some which are worthy of quotation and 
might often be used as a model by all 


Oriminal Courts: 

“The prosecution and defence witnesses have been 
subjected to a long and searching cross-examina- 
tion. This has given you a great advantage in 
studying the witnesses and forming your own im- 
pression as to whether they were telling the truth 
or not. These impressions are of immense value, 
and you would do wrong by deciding this case 
merely on a consideration of inconsistencies. These 
inconsistencies have been put before you with great 
skill by the learned Advocate for the defence. In 
considering them there are many things to remem- 
ber. Your experience in this Court will have shewn 
you some possible causes for inconsistencies. One 
13 the ignorance of witnesses They apeak in a 
dialect which is difficult for us to understand, and 
they find it almost as difficult to understand what 
we say. They reply at times without thinking and 
say ‘Yes’ to leading questions without understand- 
ing theimplications of the questions and at times 
without understanding the questions themselves. 
You have seen me more than once refuse to record 
the reply of a witness on the ground that he did 
not understand the questions put. The possibility 
is all the greater because the Committing Magistrate 
and the Sub-Inspector were not concerned with 
making a detailed record of the statements of the 
witness, but were merely making investigations 
leading up tothe trial in this Oourt. Then there 
is the difficulty that the record is prepared in a 
language which is not the language the witness 
spoke in. This brings in the likelihood of mistake 
through wrong translation. To give an instance, I 
suggest that the Magistrate’s record, showing the 
witness as having said that Tegwa's hands and feet 
were tied is a mistake in translation. You noticed 
that the witnesses used the term “mushuk" when 
speaking of the tying. This may have been translated 
by the Magistrate as being tied by the hands and 
feet, and the mistake having once crept in would 
be perpetuated throughout the record as in a preli- 
minary investigation, the Magistrate would not be 
concerned to notice carefully what each witness 
said, and would be satisfied if there was substantial 
correspondence between the statements of the 
witnesses.” i : 
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It is very seldom that one finds in a 
charge to the jury, and indeed in a judg- 
ment itself, such an excellent and 
courageous statement of principle and the 
learned Judge seems to have properly per- 
formed the judicial function of controlling 
the cross-examination and insisting that 
the witnesses shall understand the question 
put before an answer is obtained, or before 
‘an answer is recorded. I have over and 
over again myself observed that cross- 
examination tends to be abused and the 
words of the Advocate are recorded as the 
words of the witness when the witness has 
in fact only given an affirmative or nega- 
tive monosyllable. Furthermore, the fact 
ig not sufficiently brought home to juries 
and not sufficiently remembered by Judges, 
that the words of the witnesses are record- 
ed by the Magistrate and by the Police in 
a language which they do not in fact 
speak and therefore accurate recording is 
often a matter of accurate translation as well 
as of the rendering of sentences and the 
meaning of the statements of the witnesses, 
I would recommend the passage that I have 
quoted to Oourts which have to deal with 
criminal trials as well as those which 
have to do with civil trials,as an admirable 
statement of principle. 

The jury convicted the accused persons 
finding that they were members of the 
body of persons, who had taken away the 
grain from the prosecutors’ khalihan. It 
has been contended that the charge was 
defective in this respect. It is said that 
it was necessary to support a charge under 
s. 379 to prove a specific overt act in 
respect of each individual ultimately found 
guilty. The learned Judge quoted to the 
jury the words of s. 34. It is sometimes 
apparently thought that there is a differ- 
ence between a charge under s. 379 and 
as it issaid a charge “under s. 379 read 
with s, 34.” There is in law no distinc- 
ticn between the charges, Section 34 is 
a mere statement of explanation to be 
attached to any section which deals with a 
criminal offence. Here the jury clearly 
found that the three appellants were mem- 
bers of the body which actually took up and 
carried away the grain. The body of persons 
has been found by the learned Judge to 
be an unlawful assembly for the purpose of 
taking away the grain. In those circum- 
stances each one of the convicted persons 
is guilty of the offence committed by any 
one of them. Inasmuch as the unlawful 
-assemblage of persons took up and 
carried away the grain, each one of the 
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4 
persons, who wasa member of that unlawful 
assembly, is liable for that act in the same 
manner as ifit were done by him alone. 
The convictions under both the sections 
were right and proper. 

Tt is contended on behalf of the appel- 
lants that the charge of the learned Judge 
was too much occupied with criticisms and 
exposures of the arguments on behalf of the 
defence. It is quite open tothe learned Judge 
and indeed it is his duty, to assist the 
jury with his advice and certainly with his 
criticism provided that he warns them that 
it is their duty to make up their minds 
and if he states to them that they are 
not bound by his expressions of opinion 
and he fulfilled his duty in thiscase. One 
of the reasons for the care with which the 
learned Judge had to refute the arguments 
adduced on behalf of the defence was the 
very fact that these arguments were based 
upon the alleged inconsistencies and dis- 
crepancies brought out in cross-examin- 


ation. But in nearly every case if exa- 
mined properly in the light of the 
principles which the learned Judge 


gummed up in the passage which I have 
quoted, it was necessary for him to exa- 
mine the evidence with its apparent in- 
consistencies in the light of those principles 
and if the effect was to destroy the success 
of the cross-examination that is the fault 
of the cross-examination and is the fault 
of the case for the defence, and is in no 
way a defect in the charge. 

In my opinion the charge to the jury 
cannot be assailed, and the judgment of 
the learned Judge upon that part of the 
case where he had to act with the 
members of the jury as assessors is 
equally free from defect, and this appeal 
fails. 


Luby, J.—I agree that the appeal should 
be dismissed. The ground of appeal 
which attracted my attention was ground 
No. ë. 

‘That the learned Sessions Judge ought to have 
told the jury that it wasa clear case of bona fide 
claim of right and so no offence was committed.” 

This contention seems at first sight to 
gain some support from a passage of the 
judgment in which the learned Sessions 
Judge remarked that a certain statement 
of one of the witnesses 

“indicates that the accused were under the impres- 
sion that the grain was of the common jagir and-that 
Musammat Khidaijatul Kobra was entitled to a 
share of it.” h h 

This remark might possibly apply to 
some members of the mob who were not 
acquainted with the real facts “about the. 


924 


Store of grain; for it is in evidence that 
the landlord's servants took all the villagers 
with them toenforce the will of the land- 
lord. But it could not apply to the present 
appellants, who were the landlord's ser- 
vants and must have been quite familiar 
with the real facts about the store of 
grain, and must have known that the 
crop had been grown and the grain har- 
vested by Kamta Prasad's tenants and 
not by the malik’s tenants. Another fact 
which finally disposed of the argument 
about a “bona fide claim of right” is this 
that the malik’s men (including the three 
appellants) removed the whole store of 
grain that was found on the threshing- 
floor whereas the malik could not be en- 
titled to more than half the grain, even 
if the crop had been grown by her 
tenants, So the action of the malik’s men 
is seen to be sheer tyranoy which cannot 
be justified on any ground, 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1166 of 1934 
January 2], 1935 
Miter, J. 
JOGENDRA OHANDRA DAS—DEFENDANT 
— PETITIONER 
VETSUS 
BIRENDRA LAL DAS CHOWDHURY 
AND OTAERS— OPPOSITE PARTIES. 
Specific Relief Act(T of 1877), s, 9—‘Otherwise 
than in due course of law’, , meaning o 
—Criminal Procedure Code (Act V of 1896), s, 147 
—Proceedings under, in respect of pathway, by de- 
fendants—Plaintiffs putting up fence pending 
proceedings—Order in favour of defendants — 
Removal of fence—Suit under `s. 9, Specific 
Relief Act—Maintainability—Mandatory order for 
removal of fence, if can be pissed under s 147, 

The words ‘otherwise than in due course -of law’ in 
8 9, Specific Relief Act are not synoymous with the 
word “illegally”, The phrase means: “In the regular, 
normal process and effect of the law operating on a 
matter which has been Jaid before a Court, Civil 
or Criminal, for adjudication.” It would ordinarily 
exclude self-help. 

The defendants started proceedings under 
s. 147, Criminal Procedure Code, their case being 
that they had a right of way over the lands in 
suitand the plaintifis were attempting to obstruct 
the pathway, At the date when this proceeding 


was started, there were no obstructions but 
dwing the pendency of the proceedings the 
plaintiffs fenced the lands. The proceedings 


under s, 147, Oriminal Procedure Code, terminated 
in favour of the defendants. The order wae in 
terms of s, 147(2), that is, the plaintiffs were 
prohibited from interfering with exercise of the 
right of the defendants to use the land as a 
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pathway. The defendants removed the fencing and 
began to exercise their right of way. On ` 
January 9, 1933, a suit under s. 9, Specific 
Relief Act, was filed: 

Held, that the plaintiffs’ suit under s. 9, 
Specific Relief Act, wasnot entertainable and that 
the act of the defendants in passing over 
the lands did not amount to dispossession within 
the meaning of s, 9, Specific Relief Act. The 
plaintifs had not been turned out and they could 
use the land in any beneficial way they liked 
provided they did not interfere with the reason- 
able use of the same by the defendants, as a 
pathway. The plaintiffs had misconceived their 
remedy and if they felt aggrieved by the 
order passed by the Magistrate under s. 147 (2), 
Criminal Procedure Code, their relief lay in institut- 
ing aregular suit. Leo Moore v, Monaranjan Guha 
(3), referred to. 

No mandatory order for the removal of a fence 
can be passed under s. 147, Oriminal Procedure 
Code, Hari Mati Dassi v. Hari Dassi Dassi (1) 
and Tarini Mohan De v. Dwarka Nath Banikya 


(2), referred to. 
. R. from the decree cf the Munsif 
Fourth Court, Habiganj (Sylhet), dated 


July 27, 1934. 

Messrs, Atul Chandra Gupta, and Priya- 
nath Dutt, for the Petitioner. 

Messrs. Bijan Kumar'Mukerjee, Chandra 
Sehkar Sen, Nripendra Chandra Das, 
Nikunja Behary Roy and Rohini Benode 
Rakhit for the Opposite Parties. 

Order.—tThis rule has been obtained by a 
defendant (defendant No. 3) ina suit institut- 
ed under 8. 9, Specific Relief Act. The points 
for consideration are (1) Whether the plain- 


tiffs have at all been dispossessed 
and (2) if dispossessed whether the dis- 
possession was otherwise than indue 


course of law. The subject-matter of the 
suit is a narrow and long strip of land. It 
was with other lands, the subject-matter 
of a suit forpartition between the plaintiffs 
and defendant No, 1 and others. Defen- 
dant No. 3 was not made a party in the 
partition suit. The partition suit ended 
in a decree sometime in the year 1931. 
The plot in suit was given to the 
plaintiffs. On April 9, 1932, the plaintiffs 
took possessicn in execution of the decree 
for partition. 

The defendants started proceedings-under 
8. 147, Criminal Procedure Code, On 
February 2, 1932, their case being that they 
had aright of way over the lands in suit 
and the plaintifis were attempting to obst- 
ruct the pathway. At the date when this 
proceeding was started, there were no 
obstructions but during the pendency cf 
the proceedings the Plaintiffs fenced the 
lands. This was on April 9, 1932. The 
proceedings under s. 147, Criminal Proce- 
dure Code, terminated in favour of the de- 
fendants. The order was in terms of s, 147 
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(2), that is, the plaintiffs were prohibited 
from interfering with exercise of the right 
of the defendants to use the land as a path- 
way. No mandatory order for removal of 
the fence was passed, as it could not be 
passed under that section: Hari Mati Dassi 
v. Hari Dassi Passi (1) and Tarini Mohan De 
v. Dwarka Nath Bantkya (2). On December 7, 
1932, the defendants removed the fencing 
and began to exercise their right of way. 
On Fabruary 9, 1933, the suit under s. 9, 
Specific Relief Act, was filed. 

Dr. Mukherjee, who appears for the 
oppoiste parties, seeks to support the order 
by stating that any substantial interference 
with enjoyment of immovable property 
amounts to dispossession within the mean- 
of s. 9. Specific Relief Act and when the 
defendants took the lawin their own hands 
and demolished the fencing the disposses- 
“ gion is one “otherwise than in due course 
of law.” He contends that the words 
“otherwise than in due course of law," are 
not synonymous with the word “illegally” 
and there he is right. The phrase means: 
“In the regular, normal process and effect 
of the law operating on a matter which has 
been laid before a Court, Civil or Criminal, 
for adjudication.” 

It would ordinarily exclude self-help. 
But the question in this case is whether the 
defendants who had removed the fencing, 
put up during the pendency of the proceed- 
ings under s. 147, after an order had been 
passed in their favour in terms of s. 147 
(2), had acted otherwise than in due course 
of law. Assuming that the act of passing 
over the lands is dispossession, I think that 
the acts done by the defendants are acts 
done “in due course of law.” There has been 
an adjudication by the Criminal Court in 
their favour. Ifthe fencing fell down and 
the defendants passed over thelands no 
new fencing could have been put up by the 
plaintiffs till they had obtained an adjudi- 
cation in their favour in aregular suit. If 
the defendants climked over the fencing 
and passed over the lands, they could not 
‘be obstructed. Any attempt to obstruct 
them would have been punishable under 
8. 188, Indian Penal Code. There is, there- 
fore, an effective sanction provided for in 
favour of the defendants, The case before 
me is governed by the principles formulat- 
ed inthe case Leo Moore v. Monoranjan 


(1) 88 Ind. Cas, 1041; A IR1925 Cal, 991; 26 
Or, LJ 1265; 41CL J 68; 30 O W N 238. 

(2) 150 Ind. Oas, 600; A I R1934 Cal, 556; 35 Or. 
L J 1093; (1934) Or, Cas, 789; 33 O WN 416; TR 
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Guha (3) which case is indistinguishable, 
though the matter under consideration 
there was a proceeding not under s. 147, 
but under s. 145, Criminal Procedure Code. 

In that case the proceeding under a, 147, 
was started before sub-s. 6,8. 145, Criminal 
Procedure Code, was amended by giving 
the Court power to restore possession when 
a pariy affected by the order had taken pos- 
session within two months of the date of the 
initiation of the proceedings. The plaintiff 
in the suit under s. 9, Srecfic Relief Act, 
was in possession from the October 3 to 
23, 1903, when he was dispossessed by the 
defendant. On a date between November 3, 
and November 10, 1908, the order under 
s. 145 (1), Criminal Procedure Code, was 
made. On February 2, 1907, the Magistrate 
recorded the final order in favour of the 
defendant. The defendant entered into 
actual possession on February 13, 1907. 


There was an attachment under s. 145 
(4) but Stephen, J., assuming that the ` 
plaintiff was in possession up to 
February 13, 1907, held that the act 


of the defendants taking possession on 
February 13, 1907, was an act done in due 
course of law, although there was no order 
of the Magistrate directing possession to 
be delivered to the defendant and no 
order for restoration to possession could 
be made by him on the law as it then 
stood. I accordidgly hold that the plain- 
tifs suit under s. 9, Specific Relief Act, 
was nos entertainable. I do further hold 
that the actofthe defendants in passing 
over the lands does not amount to dispos- 
session within the meaning ofs. 9, Specific 
Relief Act. The plaintifis have not been 
turned~out and they can use the land in 
any beneficial way they like provided they 
do not interfere with the reasonable use 
of thesame by the defendants asa path- 
way. The plaintiffs have misconceived 
their remedy and if they have felt ag- 
grieved by the order passed by the 
Magistrate under s, 147, (2), Criminal Pro- 
cedure Code, their relief lies in instituting a 
regular suit. The Rule is accordingly made 
absolute. Costs one gold mohur. 
N. Rule made absolute, 


(3)70 LJ 517; 120 WN 696, 
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PATNA HIGH COURT 
Second Civil Appeal No. 177 of 1931 
> October 11, 1934 
- Fazu ALI, J. 
Lala BISHESHWAR DAYAL AND OTHERS 

—PLaIntirfFs—APPELLANTS 
versus x 

CHEDI SINGH AND OTHERS 

— DEFENDANT3— RESPONDENTS 

Transfer of Property Act (IV of 1€82), ss. 60, 72— 
Redemption — ‘Clog’ — Meaning—Mortgagee entitled 
toadd certain portionof gilandazi expenses to his 
dues, whether amounts to ‘clog'—Mortgagee entitled to 
realize amount by separate suit—Whether can claim it 
as defendant in redemption suit. 

The expression “clog” which means an impediment 
can be applied only to those conditions which are 
manifestly to the advantage ofthe mortgagee and 
which unduly fetter the mortgagor's right to redeem 
the property on the payment of whatis legitimately 
due from him. If however the parties agree to 
certain terms as part of the contract of mortgage and 
these terms are fair and advantageous to both 

| parties and are not inconsistent with or repugnant 
“to thé contract itself, such a condition would not 
necessarily be construed as a clog on the equity of 
redemption. If on the other hand, the condition is 
penal, oppressive and unconscionable or it appears 
that the mortgagee taking advantage of his position 
in relation to hisdebtor has by inserting it unduly 
fettered the right of the mortgagor to get back the 
property, it would, obviously, be a clog. 
.” The parties in order to avoid future disputes dealt 
| with certain items of expenses (gilandazi being one 
of them) which were tobe incurred in future in 
- relation to the property which was the subject of 
. the mortgage and. came to a mutual understanding 
as to who was to incur them and what the respective 
liabilities of the parties were going to be in respect 
“ of those items : 

Held, that a contract to this effect was obviously to 
_the advantage of both parties and there was nothing 
.in the record to indicate that the mortgagees had 

scored an advantage over the mortgagor by induc- 
ing her to enter into it. Therefore, such astipula- 
tion could not be regarded as a clog on the equity of 
redemption. - ~= 

lf the mortgagees are entitled to realise the amount 


by means of an independent suit, they can also 
claim it as defendants in a redemption suit. A 
S. O. A. against a decision of the Dis- 


T Judge, Gaya, dated September 12, 
“1930. 
Messrs. S. M. Mullick, Dhyan Chandra 
“and K.N. Varma, for the Appellants. 
Messrs. Khurshaid Husnain and N. K. 
: Prasad, II, for the Respondents. - 


Judgment.—This is an appeal from a 
decision of the District Judge of Gaya, 
reversing the decision of a Munsif in a 
suit instituted by the appellants for the 
redemption of a usufructuary mortgage 
executed in 1906. The mortgage bond was 
executed to secure a sum of Rs. 200 which 
was duly deposited in Court by the 
mortgagor under s. 83, Transfer of Property 
Act, but defendant No. 1 appeared in 
Court and contended that besides the sum 
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of Rs. 200 already deposited, the defendants 
were entitled to get the costs of gilandazt 


‘amcunting to Rs. 157-12-9 and so they were 


entitled to retain possession of the prop- 
erty until the amount in question was also 
deposited by the mortgagors. The same 
objection was raised by the defendants, 
when the plaintiffs brought the present 
sujt, and there it was overruled by the trial 


‘Court, ithas been given effect toby the 


lower Appellate Court. ‘The defendants’ 
contention is based upon a clause in the 
mortgage bond and the principal question. 
to be decided in this appeal is whether the 
provision made in that clause amoun!s to 
a clog on the equity of redemption. This 
clause runs as follows : 

“And on the purnamashi day of the month of 
Jeth in the last year of the thica, the executant 
shall be entitled to recover Seer possession of 
share mortgaged on payment of whatever gilandazi 
expenses would be found due by the esevutant on 
measurement correctly made and also ofthe entire 
mortgage money aforesaid and if on the purna- 
mashi day of the month of Jeth of the last of 
zarpeshgi thica, the entire zarpeshgi money afore- 
said be not paid, the share aforesaid of the village will 
continueto be in possession of the zarpeshgidar 
and his heirs and representlatives-in-interest till re- 
alization of the entire zarpeshgi money. And that after 
‘the expiration of the term (of the zarpeshgs) whatever. 
the amount of said zarpeshgi is paid by the executant 
or his representatives in-interest, it shall be paid on 
the purnamashiday of the month of Jeth (only. Jf 
after the expiration of the period of zarpeshgi 
thica, the gilandazi expenses due by the execut- 
ant or his heirs and representatives to the zarpeshgi- 
dar be not paid by the executant the zarpeshgidar, 
heirs and _ representatives-in-interest shall have the 
right to realise in full the principal amount 
(gilandazi expenses) plus the costs of the suit. by 
bringing asuit in a Court of competent jurisdic- 
tion, and also by a saleof the share of the mortgaged 
properties and other properties of the executant’ 
heirs, representatives. Neither the executant; nor his 
heirs or representatives-in-interest shall have any ob- 
jection to this.” 


The learned District Judge in dealing 
with this passage in the deed refers to 
s. 72, Transfer of Property Act, which pro- 
vides that the mortgagee in possession can 
spend such money as is necessary for the 
due management of the property and in 
the absence of a contract to the contrary 
add such money to the principal; and he 
has held that a stipulation in the deed 
entitling the mortgagee to add a certain 
proportion of gilandazt expenses to his dues 
under the mortgage cannot be regarded as 
aclogon redemption. Now, the law on 
the subject has been stated by Messrs. 
Shephard and Brown in their well-known 
treatise on the Transfer of Property Act, 


thus : i 
“ “On the principls that the mortgagee holds thé 
estate onlyasa security for money it has beconie 


K 


t 


_ right is 


. mortgaged property. But an 
“without 
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an established rule that the Courts will not enforce 
any agreement which, being made part of the mort- 
gage transaction, operates to impede or prevent 
redemption, or which giving the mortgagee an 
advantage not belonging to the contract of mortgage 
is oppressive or unreasonable, The mortgagor's 
to have his property back as it was 
when it was mortgaged on payment of principal, 
interest and costs, and a condition in the mortgage 
which fetters this right is invalid. So it is not 
competent toa mortgagee at the time of the loan 
to enter into a contract for the purchase of the 
agreement which 
fettering that right of the mortgagor 
secures some collateral advantage to the mort- 
gagee is valid, unless shown to be oppressive or un- 
conscionable.” 


The expression ‘clog? which means an 
impediment can be applied only to those 
conditions which are manifestly to the 
advantage of the mortgagee and which 
unduly fetter the mortgagor's right to 
redeem the property on the payment of 


. what is legitimately due from him. If, 


however, the parties agreeto certain terms 
as part of the contract of mortgage and 
these terms are fair and advantageous to 
both parties and are not inconsistent with 
or repugnant tothe contract itself, I do not 
think such a condition would necessarily 
be construed as a clog on the equity of 
redemption. Ifonthe other hand, the con- 
dition is penal, oppressive and uncons- 
cionable or it appears that the mortgagee 
taking advantage of his position in relation 
to his debtor has by inserting it unduly 
fettered the right of the mortgagor to get 
back the property, it would obviously bea 
clog. Now, in the present case the parties 
in order to avoid future disputes dealt with 
certain items of expenses (gilandazi being 
one of them), which wereto be incurred in 
future in relation to the property which 
was the subject of the mortgage and came 
to a mutual understanding as to who was 
to incur them and what the respective 
liabilities of the parties were going to be in 
respect of those items. As the learned District 


„Judge has pointed out, in the absence of a 


contract to the contrary, the mortgagee would 
perhaps have been entitled to add to his 
mortgage dues the entire money spent by 
him in the course of due management of 
the property on gilandazi work. “The 
partiés, however, agreed among themselves 
that half the expenses of gilandazgi would 
be borne by the mortgagees and the other 
half by the mortgagor and it was distinctly 
provided that if the mortgage was redeem- 
edupon the due date, the share of the 
gilandazi expenses to be borne by the 


. mortgagor would have to be paid along 
‘with the mortgage money. A contract to 
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this effect was obviously to the advantage 
of both parties and there is nothing inthe 
record toindicate that the mortgagees had 
scored an advantage over the mortgagor 
by inducing her to enter into it. In my 
opinion, therefore, such a stipulation cannot 
be regarded asa clog on the equity of re- 
dem ption. i 
As Ihave stated, the defendant's case was 
that altogethera sum of Rs. 315 odd had 
been spent on gilandazi work during the 
period of about 1U years and the sum that 
they claimed from the mortgagor was 
Rs. 157 odd. The learned District Judge 
has found that the claim is supported by 
certain chitas written by a patwari of the 
16 annas maliks which in his opinion were 
genuine and he has also stated that the 
claim is not unreasonable. Thus the only 
question to be determined ıs whether the 
learned Judge wasright in his view that 
this money was to be paid along with the 
mortgage dues, even though the property 


“was sought to be redeemed after the due 


date. Mr. Dhyan Chandra, who appears on’ 
behilf of the appellants, as well as 
his leader Mr. Sushil Madhab Mullick, 
have pointed out that although it is 
provided in the deed that if the mortgage 
money was paid on the due date the 
gilandazi expenses were to be paid along 
with it, yet a different provision was 
made in the bond in case the money was 
not paid on that date. The passage which 
is relied upon on behalf of the appellants 
runs as follows: 

- “If after the expiration of the period of zarpeshgi 
thica, the gilandazt expenses due by the executant 
or his heirs and representatives to the zarpeshgi- 
dar be not paid by the executant, the zarpeshgi- 
dar, heirs and representatives-in-interest shall have 
the right torealize infull the principal amount 
of the gilandazi expenses plus the costs of the 
suit by bringing a suit in a Court of competent 
jurisdiction, and also by a sale of the share of 
the mortgaged properties and other properties 


of the executant, etc.” : 

It is contended by Mr. Dhyan Chandra 
that in the present case the mortgagees 
could recover the gilandazi expenses only 
by meansof a suit and could not raise an 
objection tothe effect that “the property 
could not be redeemed without the pay- 
ment of the money spent on  gilandazi 
work, Mr. Dhyan Chandra also contends 
that the prevision referred io above was 
deliberately inserted in the mortgage bond 
so asto enable the mortgagees to realise 
the mortgagor's share of gilandazi expenses 
year by year. This is not how the lower 
Appellate Court has read the mortgage 
bond and I do not think that the lower 


` 
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„holding thatthe intention of the mortgagor 
.was that the. gilandazi expenses should be 
-payable along with the mortgage dues. 
Even, however,*if Mr. Dhyan Chandra’s 
contention is correct, E am not prepared 
“to hold that the defendants were necessarily 
deprived of the rights they had under s. 72, 
-Transfer of Property Act, independently of 
the provision in question. As the learned 
Adoveate for the respondent has pointed 
out the mortgagees had a two-fold remedy: 


one indicated in the deed and the other ` 


which he had under the law. Now, the 
learned District Judge has found asa fact 
that the sum in question was actually 
‘spent by the mortgagees and as in any 
-event the liability of the mortgagor to 
pay that sum cannot be questioned, I am 
not prepared tointerfere with the decree of 
.the Court below. It is clear that if the 
_mortgagees were entitled to realise the 
-amount by means of an independent suit, 
they could also claim it as defendants in 
a redemption suit. Mr. Sushil Madhab 
.Mullick contended that before it is held 
that the mortgagees are entitled to add the 
‘gilandazi expenses to the mortgage due, 
there must bean accounting between the 
parties. As there is no counter claim by 
.the mortgagor, the question of accounting 
‘would necessarily be confined to the 


gilandazi expenses claimed to have been 


incurred by the mortgagees. On this point 
‘however as I have already stated, the 
‘learned District Judge has, relying upon 
some certain chittas filed on behalf of the 
„defendants, held thatin fact the amount 
claimed by the defendants was spent by 
“them. . c = 

I would therefore dismiss the appeal, 
cbut in the circumstances of the case there 
will be no order for costs, This is nota 
‘fit case for appeal under the Letters 
Patent. ` 


D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Matrimonial Suit No. 29 of 1933 
July 13, 1934 
CastELLo, J. 
BERYL GERTRUDE SADLER— 
è APPLIOANT ` 
versus 
HARRY REGINALD SADLER— 
RESPONDENT 
- Indian ‘and Colonial Divorce (Jurisdiction) Act, 
1926, (16 & 17, Geo. 5, Ch. 40), 8. 1 (4)—Rules under a.l 
(8), r, 9— Application for leave to intervene by person 


B. GRRARTRUDE SADLER Ü; H. REGINALD SADLER. (CAL) 
. Appellate, Court was necessarily wrong in 
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charged with adullery—Procedure--Summons. support- 
ed by affidavit— Necessity of—Divorce Act (IV of 1869), 
suit under, for divorce — Anomaly and injustice in 
respect of position of person charged with adultery, 
pointed out, $ 

In the Calcutta High Court an application for 
leave to intervene under the provisions of r. 9 made 
under s.l (4, Indian and Colonial Divorce (Juris- ~ 
diction) Act, by a person charged with adultery 
should als be made by- summons supported by an 
affidavit but returnable before the Judge in Chambers 
and when the order is made giving leave, it should 
contain or be accompanied with such directions as to 
appearance and procedure asthe Oourt may think 
fit in the circumstances .of the case. | 

The extraordinary anomaly and the glaring injustice 
which still exists as between the position of a woman 
charged with adultery where the suit is brought 
under the Indian and Oolonial Divorce (Jurisdiction) 
Act and that ofa woman charged with adultery ina 
suit brought under the provisions of the Divorce Act 
of 1839, pointed out, 


Mr. R.C. Banerjee, for the Applicant. 
_Mr. F. S. R. Surita, for Mrs, Sadler. 


Order.—This is an application by 
Enid Peychers, a married woman, for leave 
to intervene in a suit for dissolution of 
marriage brought by Beryl Gertrude 
Sadler against her husband Harry Regi- 
nald Sadler, the suit being based upon an 
allegation that on diverso and repeated _ 
occasions between October 1930 and Sept- 
ember 1931, andindeed between that date 
and the month of June 1932 the respondent 
Harry Reginald Sadler committed adul- 
tery with the present applicant. 

It appears that so faras the respondent 
is concerned, the suit is undefended, he 
neither having entered appearance™ nor 
made any answer to the petitioner's” al- 
legations against him, The suit asan un- 
defended suit appeared on the list before 
Buckland, J.. on July, 3, but upon the case 
being called on, Uounsel for the petitioner 
drew the attention of the Oourt'to the fact > 
that by some inadvertence, if nót 
negligence, the woman with whom 


` adultery was charged, that is to say, the 


present applicant, had never been served 
with a certified copy of the pleadings con- 
taining the charges or with a notice that she 
was entitled to apply for leave to intervene 
in the cause as required by the provisions‘of 
r. 9 of the rules made under s. 1 (4), 
Indian and Colonial ‘Divorce (Jurisdiction) 
Act, 1926. This matter once more brings 
into prominence the extraordinary anomaly 
and the glaring injustice which still exists 
between the position of a woman chargéd 
with adultery where the suit is brought 
under the Indian’ and Colonial Divorde 
Jurisdiction Act and that of a woman härg- 
ed with adultery in a suit brought under 
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the provisions of the Indian Divorce Act 
of 1869. I have ona number of occasions 
pointed out that owing to what I consi- 
der the very unfortunate decision in the 
case of Ramsay v.Boyle (1), in a wife's suit 
for divorce against her husband brought 
under the Indian Divorce Act of 1869, the 
Court has no power to allow alleged 
adulteress to intervene, whereas in the case 
of a suit brought by wife against her 
husband underthe Indian and Colonial 
Divorce (Jurisdiction) Act, 1929, the alleged 
adulteress can intervene by reason of the 
provisions of r.9 made under s. 1 (4) of 
that Act. - 
The startling and gross injustice of the 
position is at once apparent when it is 
observed that the right ofa woman charg- 
ed with adultery to intervene in a wife’s 
suit for dissolution of marriage and to 
defend her honour by denying and rebutt- 
ing the charges made against her depends 
not in any way: upon her own nationality 
or her individual rights or personal status 
but entirely upon the nature of the domi- 
cile of the wife petitioner which, in effect, 
means the domicile of the husband respon- 
dent. Therefore the position is this: that 
if it sohappens that Mrs, A brings a 
suit for dissolution of marriage against 
Mr. A and chooses to charge Mrs. or Miss 
B with having committed adultery with 
Mr. A, B cannot intervene in the suit 
but must remain outside powerless and 
helpless whatever foul allegations may be 
made against her, unless it happens to be 
the case that Mr. A is not domiciled in 
India butin England or Scotland. 
Apart from the injustice inflicted’ on 
the woman charged with adultery, it is 
obvious thatthe situation - might open 
the way to very grave abuses, because a 
woman who is desirous of getting rid of 
husband might deliberately implicate any 
particular woman, knowing that that woman 


wouldnot be in a position in law 
to come to Court to repudiate and 
falsify the charges made. ‘The in- 


justice of the present state of the lawis 
intensified a thousandfold in cases where- 
Jas in the present instance the husband 
respondent does not choose to defend the 
suit brought against him by his wife. In 
such cases the woman charged with having 
committed adultery with the husband 
respondent is obviously left defenceless 
.and without any sortof protection. In 
this particular case, if it had not fortuitous- 
ly happened that the respondent Harry 
(1) 30 0 489, 
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Reginald Sadler is said to be domiciled in 
England and not in India,- the present 
applicant would have had no opportunity 


‘whatever of coming to Oourtto deny the 


charges which Mrs. Sadler has made 
against her. Á 
The Court has called the attention of 
Government to this point on previous” 
occasions, and it has been pointed out that 
this is undeniably a state of affairs which 
requires the intervention of the- legislature 
at the earliest possible moment witha view 
to remedying the injustice which I have 
described. Itis fortunate for the present 
applicant, Enid Peychers that if it was to 
be her lot to be charged with adul- 
tery at all, she is charged with having com- 
mitted adultery with a man who is non- 
domiciled as regards this country, a fact 
which made it necessary for his wife to 
launchher petition under the Indian and 
Colonial Divorce Jurisdiction Act, 1925. 
Whether it was due to sheer inadvertence 
on the part of the petitioner's solicitors or 
whether it is possible to ascribe an even 
more blame-worthy reason for the omission 
to give notice to thealleged adulteress, the 
fact remains that the institution of the 
wife’s suit for dissolution of marriage did 
not either formally or informally bring to 
the attention of Enid Peychers the fact 
that serious charges of adultery were being 
made against her and she had no sort of 
intimation of that fact until at any ra 
the morning of the very day on which this 
suit appeared in thelist for hearing. I am 
quite satisfied that but for the fortunate 
circumstance that this lady happened to 
notice in the newspapers that this case was 
down for hearing on July 3, a decree 
might have been made in her absence and 
without her having any knowledge ofthe 
proceedings and she would have been de- 
prived ofany opportunity whatever of en- 
deavouring to establish her innocence with 
regard to the charges brought against her. 
By the provisions of r.9 she has the right 
to intervene onapplying tothe Oourt with- 
in the time specified in a notice served 
upon her, and I am told that after the 
omission to serve such a noticehad been 
brought to the attention of Buckland, J., 
the case was adjourned by him inorder that 
a proper notice might be duly served. A 
notice was subsequently served and she 
now comes before the Court, asking that she 
may be allowed to intervene in the cause, 
Mr. Surita on behalf of the wife petition- 
erhas very properly taken no objection 
whatever to her being allowed to come intg 
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the suit and” defend herself. The only 
point he has raised is as to the proper 
procedure to be followed inamatter of 
this kind. ‘There appears to be no provision 
ih the Rules of this Court corrresponding 
to r.18 of the English Rules. By that 
. Rule, an application for leave to intervene 
in Any matrimonial cause hes been made 
by summons to the parties supported by 
affidavit. In England, the application is 
ordinarily madeto the Registrar and upon 
the return of the summons, leave may be 
given-with such direction ag to appearance 
and procedure asthe Registrar shall think 
fit..-I hold that in this Court an appli- 
Gation for leave to intervene under the pro- 
visions of R. 9 should also be made by 
summons supported by an affidavit -but 
returnable before the Judge in Chambers 


and that. when the order is made giving. 


leave, it should contain or be accompanied 
with such directions as to appearance and 
procedure as the Court may think fit in 
the circumstances of the case. In the 
present instance, I give the applicant Enid 
Peychers leave tointervene in the cause— 
Beryl Gertrude Sadler v. Harry Reginald 
Sadler, and direct that she do file her ans- 
wer to the petition within ten daye. The 
cause title will be amended and the suit 
will be titled Sadler v. Sadler and Peychers. 
‘The petitioner is represented before me by 
Surita, but the husband respondent is not 
represented because his whereabouts are 
“mot known, or, at any rate, there is difficulty 
in discovering exactly where he is at the 
present time and soit was not possible to 
give him notice that this application would 
‘be made to-day. But so that everything 
‘may be completely in order I direct that 
notice of the order, which I am now 
naking, be served upon him by the peti- 
‘tioner at his last known address by sending 
“a registered letter with an intimation that 
if he desires toraise any objection to the 
order which has been made, he must do so 
“within ‘six. weeks from the receipt of that 
‘letter, Mr. Bonnerjee’s client is to have her 
oe in apy event. Certified for Coun- 
sel, ik. 

“ON, | ~ Order accordingly 
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COURTNEY- TERRELL, O, J. snp FAZL ALI, J. 
Firm BAZARILAL MATHURA PRASAD 

—APPELLANT 

versus 
MAHABIR SAH—REsponvdENT 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 53, 50—Decree-holder seeking execution against 
person not mentioned as any 
ground that heheld property of one of judgment-debtors 
jointly—Objection—Executing Court upholding— 
Application and order by Court passing decree, under 
7.50, that execution is to be carried against him as 


pariner—Execution against same property—-Validity - 


—Execution Court, if can question decree. © 
Afirm obtained a decree against another firm. 
The decree included the names of four judgment- 


debtors but not of M. An execution was sought, 
against M's property alleging that he was joint with, 


one of the judgment-debtors, and the property 
sought to be attached was joint family property 
of both, Thereupon M preferred an objection under 
O. KAT, r, 58, Civil Procedure Code, before the 
Executing Court alleging that he was separate snd 
to be attached was his 
exclusive property. The Munsifallowed his objection, 
holding that M was not joint and that the 
property in dispute 
The decree-holder then made an application to the 
Court passing the decree for leave to execute the 
decree against M under O, XXI,r.50(2) alleging 
that the latter wasin charge of the firm against 
which hehad obtained the decree. The Court issued 
noticeto M but as the latter did not appear, he 
granted leave to the  decree-holder to execute his 
decree against him. When the decree-holder sub- 
sequently proceeded to execute the decree,, M 
appeared once more and objected to the execution 
onanumber of grounds. His objection was again 
upheld by the Munsif who held that the decree. 
could not be executed against him or his property 
and his decision was upheld on appeal by the 
District Judge: 

Held, that all that was decided inthe previous 
execution proceeding was that the property sought 
to be attached was the exclusive property of M 
and there could be no doubt that this decision now 
binds the parties and after that order the property 
could no longer be attached in execution of the 
decree as it originally stood. But the decree-holder 
afterwards obtained leave to execute the decree 
on the ground that M was a partner in the 
firm against which the decree had been originally 
obtained. ‘lhat being so, the decision of the Munsif 
made under O. XXI, r. 58 stocd in the way of exe- 
cuting the decree against the property of M. There 
was no bar to proceed against the same property. 

Held, also, the question whether M was liable 
as a partner could have been tried and determined. 
only by the Court to which an application was made 
under O. XXI], r. 5v. Under O. KAT, r. 50, the Court 
may at once grant leave toa decree-holder to proceed 
under that section where the liability of the person 
against whom the decree is sought to be executed is 


not disputed and so the order passed by the Munsif 


wasa valid order under that section and the Executing 
Court could not go behind it. G. Atherton & Co. v, 
S. Habib Baksh (1), distinguished. 

Obiter.— lt a party is given an opportunity to dis- 
pute his liability and does not come forward to dis- 
pute it, an order passed against him in such circums 
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of judgment-debtors on . 


belonged to him exclusively., 
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stances should in principle have the same force as 
an order passed against him after the question of his 
liability has been tried and determined against him, 
C. M. A. from a decision of the District 
Judge, Chapra, dated February 8, 1934, 
affirming that of the Munsif, Chapra, dated 
June 27, 1933. 
Mr. K. N. Lal, for the Appellant. 
_ Mr. B. C. De, for the Respondent. 


Fazl-Ali, J—The facts of this. case are 
quite simple and may be shortly stated as 
follows:— ` 

The appellant firm obtained a decree at 
Lakhimpur in the District of Kheri in the 
United Provinces against the firm Lalchand 
Sah Rupchand Ram which carries on buei- 
ness at Masrakh in the District of Saran on 
October-1, 1929. In the decree four persons 
including one- Lalchand Sah were men- 
tioned as proprietors of the latter firm 
and the name-of Mahabir Sah, the present 
respondent did not appear. - Subsequently 
the decree was transferred to Chapra for 
execution and the appellant attempted to 
realise the decretal amount by “the -attach- 
ment and sale of certain properties belong- 
ing to the respondent, alleging that he 
was joint with Lalchand Sah, one. of the 
judgment-debtors, and the property sought 


to be attached was joint family property of: 


both Lalchand and the respondent. -There- 
upon the respondent preferred an objection 
_under O. XXI, r. 58, before the Executing 
‘Court’ at Chapra, alleging that he was 
‘separate from Lalchand and that the prop- 
„erty sought to be attached was his exclusive 
property. On September 10, 1930, the 
Munsif allowed the respondent's objection, 
holding that the respondent was not joint 
with Lalchand and that the property 
in dispute belonged to him exclusively. 
The appellant then made an application to 
‘the Munsif at Lakhimpur for leave to 
execute the decree against the respondent 
under O. XXI, r. 50 (2) alleging that the 
latter was in charge of the firm against 
which he had obtained the decree, The 
Munsif issued notice to the respondent but 
as the latter did not appear, he granted 
leave to the appellant to execute his decree 
against him (the respondent). When the 
appellant subsequently proceeded to execute 
the decree, the respondent appeared once 
. more before the Court at Chapra and object- 
ed to the execution on a number of grounds. 
His objection was again upheld by the 
Munsif who- held that the decree could 
not be executed against him or his property 
and his decision was upheld on appeal by 
the District Judge. The appellant has in 
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these circumstances preferred thie second 
appeal under s. 47 of the Code of Civil Pro: 
cedure. 

A number of roints were raised’ on 
behalf of the appellant before the Munsif, 
but inthis appeal we are called upon to 
deal with only two of them on which the 
decision of the learned District Judge is 
based. 

The first question is whether the appel- 
lant firm having failed to institute a suit 
under O. XXI, r. 63, to set aside the order 
in favour of the respondent under O. KAI, 
r. 58, could execute the decree against 
the very property of the respondent which 
was the subject-matter’ of dispute in the 
proceeding under -O. XXI, r. -53. .The 
learned District Judge is of opinion that 
he cannot; but inmy opinion his view is 
not correct. Order XXI, r.63, provides . 
that where a claim or an objection is pre- 
ferred under O. XXI, r. 58, the party 
against whom an order is made. may: 
institute a suit to establish the right which | 
he claims to the property in dispute, but 
subject to.the result of such suit, if any, . 
the order shall be conclusive. Now all that 
was decided in the previous execution’ pro- 
ceeding was that the property sought to: be 
attached was the exclusive property of the 
respondent and .there can be no doubt 
that this decision now binds the parties. and’ 
after that order the property could no 
longer be attached in execution of the decree 
as it originally stood. It is, however, to be 
remembered that after that'order the appel- 
lant went to the Oourt at Lakhimpur and 
obtained leave -to execute the decree 
against the judgment-debtor. on - the 
ground that he was a partner in the firm 
against which the decree had been ori- 
ginally obtained. That being so : the 
decision of the Munsif made under 
O. XXI, r. 58, cannot stand in the way 
of the appellant executing the decree 
against the property of the respondent. The 
property sought to be attached may-be the 
exclusive property of the respondent and 
may not have been liable to attachment 
under the decree as. it originally stood’, 
but the decree-holder has now obtained 
an order from the trial Court that he is 
entitled to proceed against the respondent 
and his property as he isa partner in the 
judgment-debtor firm. It is needless to say 
that the order under O. XXI, r. 50, must 
be deemed to be a good one until it isset 
aside by a superior Court. . 

The next question is whether the Execut- 
ing Court can go behind this order passed 
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by the Munsif of Lakhimpur under O. XXI, 
r. 50, and undertake to decide whether or 
not the respondent is one of the partners 
in, the judgment-debtor firm against which 
the decree was obtained. Now, having 
regard to the language of O. XXI, r. 50, 
it appears to me that the question whe- 
ther the respondent was liable as a partner 
could have been tried and determined only 
by. the Court to which an application was 
made under O. XXT, r. 50. As I have 
already stated, before the order was passed 
by the Munsif at Lakhimpur, a notice had 
been issued to. the respondent, but he 
did not appear and it has nowhere been 
found that the notice was-either not ac- 
tually served on him or that it was deli- 
berately suppressed.. Under O. XXI, r. 50, 
the Court may at once grant leave to a 
_ decree-holder to proceed under that section 
where the liability of the person against 
whom the decree is sought to be excuted 
is not disputed and so the order passed 
by the Munsif was a valid order under 
that section and in my opinion the Execut- 
ing Court cannot go behind it. In this 
connection the learned Advocate for the 
respondent strongly relies on the decision 
in G. Atherton & Co. v. S. Habib Baksh 
(1). But the facts of the case appear to 
me to be distinguishable, because in that 
case, before the leave under O. XXI, r. 50 
was granted, it had already been decided 
that the sole proprietor of the firm against 
whom the suit was decreed had died before 
the institution of the suit. That question 
thus could not be re-opened in a subsequent 
proceeding under O. XXI, r. 50. No doubt 
the learned Judges in that case held that 
an ex parte order granting leave under 
O. XXI, r. 50, to apply for execution is 
not a decree, nor has it the force of a 
decree because sub-cl. (3) of O. XXI, r. 50 
indicates that only such order granting 
leave as is passed after dispute and after 
the question has been tried and determined 
as-if it were an issue in a suit is to have 
the force of a decree. As at present 
advised, however, I am not prepared to 
adopt this view without further scrutiny 
because prima facie it appears to me that 
if a party is given an opportunity to 
dispute his liability and does not come 
forward to dispute it, an order passed 
against him in such circumstances should 
in-principle have the same force as an order 
passed against him after the questionof 
his liability has been tried and determined 
j G1) Ind: Oas. 865; A TR 1929 AN. 890; (1920) A u 
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against him. However that may be, it 
appears to me that the Executing Court 
cannot sit in judgment over the order of 
the Court which had passed the original 
decree and the question of the liability of 
the respondent should have been raised and 


d 


determined in the Court which passed the ~ 


decree, 

I would, therefore, allow this appeal with 
costs and set aside the judgment of the 
Courts below and direct that the execution 
may proceed according to law. 


Courtney-Terrell, C. J.—I agree. 
D. Appeal allcwed, 


——— 


MADRAS HIGH GOURT 
Civil Miscellaneous Petition No. 3053 
of 1934. 
August 20, 1934 
PAKENHAM WALSH, J. 
S. RAMASWAMI POOSARI—PETITIONER 
versus 
Tur MADRAS HINDU RELIGIOUS 
ENDOWMENTS BOARD AND ANOTHER 
—RESPONDENTS 

Madras Hindu Religious Endowments 
(II of 1927), ss. 18, 9, 11, 61 (b)—Provisions of Civil 
applicable 
to proceedings of the Hindu Religious Endow- 
ments Board—Excepted temple—Power of Board 
to appoint Receiver—Order appointing Receiver, 
if ultra vires—Proper procedure—Income received 
by kanikais and offerings from worshippers— 
Whether temple properties—Power of Board to 
review its  proceedings—Madras High Court 
Appellate Side 
fees than is ordinarily admissible. 

The provisions of the Civil Procedure Code are 
not in terms made applicable to the proceedings 
of the Hindu Religious Endowments Board. 
Rajagopala Chettiar v. President, Hindu Religious 
Endowments Board, Madras (1), referred to. [p. 
934, col. 2.] 

The Religious Endowments Board has no power 
to appoint a Receiver in respect of 
temples under s. 18 of the Madras Hindu 
Religious Endowments Act. The Act so far from 
conferring such power clearly requires that the 
Board must file a suit to removea trustee 
of an excepted temple. An order appointing 
a Receiver inthe case of such a templeis ultra 
vires on the ground that the Hindu Religious 
Endowments Board has no such powers of 
interference with the trustees of excepted temples. 
The general principle that where an Act confers 
jurisdiction it impliedly also grants the power 
of doing all such acts or employing such means 
as are essentially necessary to its execution can- 
not over-ride the more particular provisions of 
Act which defines the 


powers. The income 
can be ascertained by enquiry or evi- 
dence or by exercising the power of the Board 


under s. 61 (b) of the Act. 

The income received by way of kanikais and 
other offerings from the worshippers are prima 
facie temple properties and it is for thé 


Rules, r, 46—Power to fix higher ~ 
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Act — 


excepted __ 
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trustees to prove any rights they have in them, 
Hen arahina v. Kedar (2t), referred to, [p. 938, 
col. 


There is nothing to prevent the Hindu Religious 
Endowments Board from reviewing its own pro- 
ceedings. [ibid.] s 


Rule 48 of the Madras High Court Appellate 


Bide Rules givesthe High Court power to fix a 
higher fees than would ordinarily be admis- 
sible, Sankaranarayana Pillai v, Ahmed Miran Sahib 
(27), referred to. [p. 938, col. 2,] 


| M. P. praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
issue awrit of certiorari directing the Hindu 
Religious Endowments Board to bring up 
its proceedings dated July 17, 1934, regard- 
ing the appointment of an interim Receiver 
for the Mari Amman temple, Irrukkankudi, 
Sattur Taluk, Ramnad District, and to quash 
the order and proceedings thereon, 

Messrs. K. Rajah Ayyar and A. Naga- 
© swami Ayyar, for the Petitioner. 

The Government Pleader and Mr. M. S. 
.Ratnasabapathy Mudaliar, for the Respon- 
dents. 

Order.-—This is an application under 
s. 15l of the Code of Civil Procedure and 
‘s. 107 of the Government of India Act of 
1903 to issue a writ of certiorari against 
the Hindu Religious Endowments Board 
and to quash the proceeding of that Board 
dated July 17,1934. The matter concerns 
the Mari Amman temple of Irrukkankudi, 
Sattur Taluk, Ramnad District. It is an 
excepted temple according to the amended 
definition of Act IV of 1930. The Hindu 
Religious Endowment Board had suo motu 
started proceedings under s. 62 of Act II 
of 1927 which I shall hereafter call the Act 
to frame a scheme. The draft scheme had 
been submitted to the trustees and was pend- 
ing at the time of the order. The Board 
states in the order ‘‘Whereas complaints 
have been received by the Board that Sri 
Mari Amman temple, Irrukkankudi, Sattur 
Taluk, Ramnad District, is receiving income 
by way of kanikais and other offerings from 
the worshippers estimated to amount to 
thousands of rupees and that the poojaries 
who arein management of temple do not 
bring them into account whereas the 
poojaries estimate the income at a very 
low figure and there is conflicting version 
with regard to the income of the temple, the 
Board pending final ordersin the scheme 
proceedings inO. A. N. 160 of 1934, with a 
view to ascertain the correct income derived 
by the temple during Adi Fridays from all 
sources put together, unders. 18 of Madras 
Act IT of 1927, hereby appoints M. R. Ry. 
M. P. Ohellaswamy Konar Avl., trustee of 
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Sri Venkatachalapathi temple at-Sattur as: 
interim Receiver of the above- temple for 
realising the collections during the Fridays 
in the current month Adi.” Then certain 
instructions are issued to the Receiver, the 
most important of which for the purposes 
of these proceedings were (para. 4) that he 
in 
a recognised bank retaining with him a 
sum not exceeding Rs. 100, for current 
expenses for which he should render proper 
accounts.” “(para. 5). The offerings lin 
kind and cattle, fowls, etc., shall be dis- 
posed of in public auction on a day fixed 
by him and after giving due notice to the 
Inspector of the Board and the poojaries 
of the temple and the proceeds thereof 
shall also be deposited along with the cash 
collection.” (para. 6) “Jewels, vessels, etc. 
received as offerings will be kept sepa- 
rately under seal.” This order was passed 
‘ex parte by the Hindu Religious Endow- 
ments Board. The poojari (the petitioner) 
attacks it as ultra vires on the following 
grouuds; (1) that the Board has no power to 
appoint a Receiver (2) that in any 
case it has no power to appoint a 
Receiver for the personal gifts which are 
the properties of the poojari (vide ss. 9, 11 
and 79 of the Religious Endowments Act) 
(3) that in any case the ex parte order is 
contrary to law and natural justice, and (4) 
that while the Board is framing a scheme 
under s, 63 any order passed by the Pre- 
sident alone is not legal. Of these con- 
tentions, by far the most important is the 
first, because it cannot be doubted that the 
Officer of the Board who has been appointed 
in the order does supersede temporarily 
the poojaries who are the trustees, whether 
such officer be called Receiver, as the order 
styles him, or anything else. < 

The petition hasbeen argued very ably 
and at length by both sides and I 
propose to deal with it primarily with refer- 
ence to the Act itself which after all must 
be the basis of the decision. This order 
admittedly professes to be passed under 
8.18 of the Act, Section 18, runs thus: 
“Subject to the provisions of this Act and 
of any scheme settled or deemed to be a 
scheme settled under this Act, (1) the 
general superintendence of all religious er- 
dowments within the territorial jurisdiction 
of a Board shall vest in such Board, and 
(2) the Board may do all things which are 
reasonable and necessary to ensure that 
maths and temples are properly maintained 
and that all religious endowments are 
properly administered and duly appropriat- 
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-d -to the purposes for which they were 
founded or exist.” Explanation:—“The 
general powers of superintendence of the 
Board shall include the power to pass such 
interim orders as it deems necessary in the 
interests of the proper maintenance of a 
math or temple or the administration of a 
religious endowment.” The explanation 
was added by Act IV of 1930. With regard 
to. the power of the Hindu Religious Endow- 
ments Board in the matter of trustees, 
Ch.: V, which deals with non-excepted 
temples s. 53, gives to the Committee 
appointed by the Board power to suspend, 
remove or dismiss a trustee of the temple 
for certain reasons enumerated thereunder. 
In the case, however, of excepted temples, 
to:which Oh. VI, applies, that power is 
-much ‘narrower. Under s. 61 the Board 
(not the Committee) can call on the trustee 
for a budget and for a statement of the actual 
receipt and disbursements of the previous 
year. Unders. 62, it can hold enquiry into 
& ‘trustee's’ conduct and under s. 63, in 
Setting a scheme the Board, if it considers 
necessary, can associate any person or 
constitute any separate body for participat- 
ing or assisting in the administration of 
ithe endowment. There is no section except- 
ing 8.73, which deals with the removal, 
Suspension or dismissal of a trustee of an 
excepted temple. Under s. 73, the Board 
or Committee having jurisdiction over any 
-math or temple or any person having inter- 
est in such temple or math having obtained 
‘the consent of the Board may institute a 
suit in the Court to obtain a decree {a) 
appointing or removing the trustees of a 
math or excepted temple (b) vesting any 
‘properly in atrustee.” A faint argument 
was attempted by Mr. Venkataramana 
Rao, for the respondent that because s. 73, 
‘Says ‘may institute’ this is not the sole 
remedy and that the Board may exercise a 
-power which he maintains is inherent in its 
Power of management of suspending, ap- 
‘pointing or dismissing a trustee. I am 
quite unable to agree with this contention 
which, was not very strenuously pressed, 
There is no object in saying that the Board 
may file a suit to remove a trustee when it 
can by a mere executive order do it other- 
wise. Prima facie, therefore, the scheme 
of the Act seems clearly to negative the 
right which has been exercised in the pre- 
sent order and as the matter falls to be 
decided under the Act it would require 
extraordinarily strong reasons to hold that 
the Act does not mean what it obviously 
seems to say. Since, however, there has 
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been a long and able discussion on both 
sides, independent of the express terms of 
the Act, I shall deal with some of these 
arguments, 


It is argued out for the petitioner that 
only a Court can appoint a Receiver and 
that the Board has no power to appoint a 
Receiver, as was done in this case, to as- 
certain the income. The power of appoint- 
ing a Receiver was originally confined to 
the Chancery Court in England. Under 
the Civil Procedure Code of 1859 there were 
only particular cases in which mofussil 
‘Courts could appoint Receivers. The 
‘Act of 1882 gave the District Courts this 
Power and it was not till the Act of 1908 
that the power was extended generally to 
other Courts. . In England it was only by 
‘the Judicature Act of 1925 that the Common 
Law Courts got this power (vide-Kerr on ~ 
-Receivers, p. 81). The Provisions of the 
-Oivil Procedure Code are not in terms made 
applicable to the proceedings of the Hindu 
Religious Endowments Board. (vide Full 
Bench decision Rajagopala Chettiar v. 
President, Hindu Religious Endowments 
Board, Madras (1), and it is not contended 
that in this matter the Board or its Presi- 
-dent was acting asa Court. In Gyanananda 
Asram v. Kristo Chandra Mukherji (2), it 
.was held that in a suit brought under the 
Religious Endowments Act a Civil Oourt 
has no power to appoint a Receiver or 
-manager of debutter properties except 
under s.5 of the same Act. A Civil Court 
-has power under that section to appoint 
a manager only when there is a dispute 
-as to the right of succession. Their Lord- 
-ships proceed to say that a person electing 
to proceed under the Religious Endowments 
Act can be given only such special relief 
as that special statute says it may give, 
and if he wishes for any relief beyond 
that he should proceed under s. 539 of the 
Civil Procedure Code. It is suggested for 
the respondent that Gyanananda Asram 
`v. Kristo Chandra Mukherji (2), is no 
longer good law because the procedure to 
“be applied in Gyanananda Asram v. Kristo 
Chandra Mukherji (2) if it is sought to 
appoint a Receiver, i. e., to proceed under 
s. 539, Civil Procedure Code, is now taken 
away because the remedy under s. 92 (2) 
which corresponded to s. 539 has been 
taken away by Act II of 1927. Sitharama 


(1) 147 Ind. Cas, 614; 57 M 271 at p. 299: 
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Chetty v. Sir S. Subramania Aiyar (3) is 
quoted. This is a case of temple falling 
under s.3 of Act XX of 1863, that class of 
temple which corresponds now to non- 
excepted temples, whereas temples falling 
under s. 4 of Act XX of 1863 corresponds 
to the excepted ones, It was a case where 
the Court framed a scheme under s. 92, 
Civil Procedure Code, and there is no 
doubt about the Civil Oourt’s power in 
framing a scheme under that section to 
appoint a Receiver, Sitharama Chetty v. Sir 
S. Subramania Aiyar (3) therefore does not 
‘establish the power of the Board to ap- 
point a Receiver in the case of non: 
-excepted temples, still less in the case of 
excepted temples. I do not, however, wish 
to say anything about their power in the 
‘case of non-excepted temples, a matter 
which does not arise inthe present petition. 
‘As to the limited powers of even Courts 
‘to appoint Receivers, reference has ‘been 
made to Kanhaiya v. Kanhaiya Lal (4) where 
it was held “it is not competent to a Court, 
in the course of the hearing of an application 
for a succession certificate, to entertain 
an application for the appointment of a 
Receiver, and in doing soit acts without 
jurisdittion and such an action can be 
set aside by the High Oourt sitting in 
revision, even though a final order actu- 
ally appointing a Receiver, had not yet 
been passed by the lower Court. In As- 
sardas Manghumal v. Thakurbai (5) it was 
-held that the Court could not appoint a 
-Receiver in a proceeding for the removal 
of a trustee and the appointment of a 
‘mew trustee under the Trusts Act, s. 74. 
In the latter case the ratio decidendi seems 
to be that the party has another remedy 
‘but that is equally the case here with 
regard to suspension and removal of 
-trustees, for s. 73 provides fora suit being 
filed for that purpose. 

I will note briefly some other general 
arguments urged on each side. The 
petitioner urges and it is admitted, that 
the powers of superintendence under s. 18 
are taken almost verbatim from the power 
-given to the Board of Revenue under 
ss. 2 and 3, Regulation VII of 1817. The 

-petitioner argues that the powers given 
-under Act XX of.1863 which repealed 
- Regulation VII of 1817, are the same as 
were given by that regulation and that 


-J 99; 19M LT?25; 3L W 43. 
(4) 79 Ind. Oas. 263; 46 A 372; 22 A L J 345; A'I 
R1924 All, 376: L R5 A 238 Oiv. 


(5) 103 Ind: Cas, 816; A I R 1927 Sind’ 237. Ey 
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“with any subsisting rights. 


(3) 32 Ind. Cas. 211; 39 M 700 atp. 724; 30M L 
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s. 18 does not extend the powers granted 
under ss. 2 and 3 of the Regulation VII 
of 1817. Under Act XX of 1863 the Board 
of Revenue surrendered all control of in: 
stitutions falling under s. 4 of that.Act: 
In Panduranga v. Nagappa (6), it was “held 
that even where the temple fell under 8, 3 
of Act XX of 1863 the plaintiffs (the temple 
that ` Act 
were not entitled to be put in, posséssion 


of the property or to Receive its income. 


At p.369* it is stated: “It must be borne in 


mind that acts of Public Officers done in 


the exercise of general supervision and 
control over trustees under Regulation VII 


of 1817 should be distinguished from the 
Tight to nominate a: trustee or to confirm 


such nomination’ which alone is constituted 


-as the test of the committee's jurisdiction.” 


In Sheik Davud Saiba v. Hussain” Sahiba 


(1), it was held that “A temple committee 


appointed under Act XX of 1863 ‘may 
appoint new trustees when there’ is no here- 


ditary trustee to add to the existing trus- 


tees.” In Venkatachala Pillai v. The Taluk 
Board, Saidapat (8), it was held that, though 


‘Regulation VII of 1817 and Act XX of 
. 1863 were applicable to endowments made 


after the Regulation as well as, to prior 
endowments, the Board of Revenue’ had 
no power to ignore the rights of a person 
lawfully in office.as trustee and ‘to appoint 
another person in his place without dis- 


‘missing him. In this respect they said 


there is no difference between a hereditary 
and non-hereditary trustee whois equally 
entitled to a freehold office. ; NG 
In Seshadri Aiyangar v. Nataraja Aiyar 
(9), it was held that even in the case of a 
temple falling under s. 3 of Act XX of 


"1863 the committee had no power to. sub- 
-pend a trustee pending enquiry, though 


after proper enquiry and for, sufficient 
causes shown they had the power of dis- 
missal. -In Ganapathi Aiyar v. Sri Veda- 
vyasa Alasinga Bhattar (10), it was held 
that under s, 13 of the Madras Regulation 
VII of 1817 the Board of Revenue was com- 
petent to appoint hereditary ‘trustees 
when such appointment did not interfere 
In Sundara- 
rama Sastri v. Anantha. Krishna Naidu 
(11), it was held that though the temple 


(6) 12 M 366 at p. 369. 
(1) 17M 212: 4M LJ 48. SERE 
(8) 10 Ind. Oas. 301; 34 M 375; 21 M LJ 395; 
(1911) 1 MW N8304. ` ; BO 
(9) 21 M 179. 
(10) 29 M 534; 16 M L J 435. 
. (11) 38 Ind. Cas. 695; 5L W 672, 
-~ *Pāge of 12 Mad.—[Ed.] 
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committee had powers of susperintendence 
and control over temple trustees yet it 
must not interfere with the rights of the 
trustee which existed by virtue of the 
trust and also by virtue of the power 
of management. - “Any attempt by the 
rules to relegate a trustee to the position 
of a servant of the committee is ultra 
vires. Thetrustee has a freehold in his 
‘office and the property is vested in him. A 
temple committee is not entitled to the posses- 
sion of the temple or its properties; it is the 
‘lawful trustee that is entitled to the posses- 
sion thereof”. The difference between the 
powers of superintendence and the power of 
management is brought out in The Chair- 
man, Municipal Council of Rajahmundry 
v, Susurla Venkateswarlu (12) and Venkata- 
chala Pillai v. The Taluk Board, Saidapat 
(8) leaves this exact pointopen; but it is 
‘then held that the Board of Revenue had 
no power toignore the rights of a person 
lawfully in office as trustee and to appoint 
another person in his place without dis- 
missing him. It is unnecessary to cite more 
cases toshow that under Act XX of 1863 
at least (and according to several of these 
decisions even under Regulation VII of 
1817) the powers of the Board of Revenus 
even in the caseof non-excepted temples 
were limited. In Zamorin of Calicut v. 
Krishnan Nambudripad (13) it was ob- 
served “that the policy ofthe Madras, 
Hindu ‘Religious Endowments Act as seen 
from a comparison of Chaps. IV, V and VI 
thereof is to place maths and expected 
temples, in normal conditions, under 
much less direct and detailed interference 
from the Religious Endowments Board in 
matters of internal management than 
ordinary temples. 

Mr. Venkataramana Rao argued that 
the power to frame a scheme is not a 
power given under Regulation VII of 1817 
of Act XX of 1863. - When Act XX of 1863 
repealed Regulation VII it also repealed 
“g,,92, Civil Procedure Code the scheme 
section. Admittedly the Board has power 
to frame a scheme unders. 63 in the case 
„of excepted temples. His argument pro- 
ceeds that in order to frame a scheme 
they ascertain the income and the only 
satisfactory way of ascertaining the income 
in the present case is by appointing a 
Receiver. He quotes Maxwell on the Inter- 
‘pretation of Statutes, 7th edition, p. 304, 
‘Section 2, which runs ~ 


(12) 31 M111, 


(13) 131 Ind, Oas. 19; 54 M 532: AIR1931 Mad 
328. i i 
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“Where an act confers jurisdiction it impliedly also 
grants the power of doing all such acts or employ- 
ing such means as are essentially necessary to its 
execution." 


He quotes two casesin support of his con- 
tention that this will give the Board the 
power of appointing a Receiver for ascer- 
taining the income of an excepted temple. 
The first is Vaithinatha Aiyar v. S. 
Thayagaraja Aiyar (14). But that case did 
not deal with the matter of a Receiver at 
all but merely held that the Court could 
go into the construction of the document 
to ascertain the income of the temple. The 
second case is Chotalal v. Manohar Ganesh 
Tampekar (15). There, however, it was a 
case of a suit praying that the defend- 
ant should be made accountable as trustee 
for the right disposal of the property ac- 
quired. The High Court directed the Dis- 
trict Judge amongst other things (1) to take 
steps either by appointing a Receiver~ or 
otherwise in his discretion for guarding 
the property of the temple (2) to take an 
account of the property and of the receipts 
and disbursements of the temple (3) to make 
the requisite orders for recovering property 
appropriated by the shevaks and (4) to 
draw up ascheme forthe future manage- 
ment of the temple and its funds. The 
Privy Council on appeal held that the 
decree was right, no further directions 
being necessary, the first thing to be 
done being totake an account of the trust 
property. This was an ordinary case of a 
Receiver appointed by a Courtin a suit. 
For the same reason Veeraraghava Thatha- 
chariar v. Krishnaswamy Thathachariar 
(16) and Kuppuswami Mudaliar v. Subra- 
maniyam Chettiar (17) which are quoted 
are not in point. ‘These cases deal with 
the power of a Court to appoint a Receiver 
in a scheme suit. This differentiates them 
entirely from the present case. I think it 
is unnecessary to discuss the contention that 
the powers conferred on the committees 
under s. 3 of Act XX of 1863 were lessthan 
those which the Board of Revenue had 
under ss. 2 and 3 of Regulation VII of 
1817 for it is quite clear, reading ss, 11, 
12 and 13 of the Regulation that the 
Board of Revenue had not the power of 
appointing or dismissing trustees in the 
case of vacancies where the nomination 

(14) 68 Ind. Cas. 631; 41M LJ 29. 

(15) 24B 50; 4 OW N23; 2 Bom. L R 516; 7 


Sar. 559; 261 A 199 (P O.) 
(16) 7 Ind. Cas. 900; 20M L J 6388;4 M LT 


88, 
(17) 68 Ind. Cas. 565; 41 ML J545; 16 L W 
921; (1923) M W N 75; A I R 1923 Mad, 
4. 


+ 
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has not previously rested with the Govern- 
ment or Public Officer. In this connection 
Piramanyagam Pillai v. Ambalavana Pun- 
dara Sannidhi (18) maybe referred to where 
it was held 

“In a suit by the temple committee for a decla- 
ration that the suit temple was subjectto its con- 
trol and should be managed by a trustee appointed 
by it the plaintiff committee must prove that the 
right of appointing the trustees was vested in it. 
Merely showing that the Government officials exer- 
cised supreme control over the management of the 
temple isnot enough. In the absence of other evi- 
dence the fact that the Government have appointed 
trustees is insufficient to prove the right of ap- 
pointment. A wrongful assumption by the Govern- 
ment of the power to appoint a trustee is not 
sufficient to bring the temple withs.3 of Act XX 
of 1863:" | ; 

Itis, therefore, really immaterial for the 
purpose of the present enquiry to determine 
whether the powers of the committee 
unders. 3 of Act XX of 1863 were mere 
limited than those of the Board of Revenue 
under ss. 2 and 3 of the Regulation, and whe- 
ther, as contended by Mr. Venkataramana 
Rao, the explanation to s. 18 of the Act was 
added in consequence of the remarks made 
in Seshadri Aiyangar v. Nataraja Atyar (9), 
where it was pointed out that 
“the committee during the period of a trustee’s 
suspension had no right to assume the charge of 
the property and no provision is made in the Act 
for the appointment of a temporary manager.” 

Nor do I propose to discuss the cther 
cases quoted by him such as Thiruvenga- 
datha Aiyangar v. Ponnappienlar (19) 
Sitharama Chetty v. Sir S. Subramamia 

` Aiyar (3) which deal with what we may 
now call non-excepted temples as they are 
not of any aid in this matter. 

His ultimate argument on this point is 
that the powers conveyed under Regulation 
VII of 1817 are deligated powers belong- 
ing to the Sovereign (vide) seshadri Atyangar 
v. Nataraja Aiyar (9) quoting Privy Coun- 
cil decision in Rajah Muthu Ramalinga 

` Setupati v. Perianayagam Pillai (20) where 
their Lordships say 

“It is evident that before the Regulation (VII of 
1817) the British Government by virtue of its 
sovereign power asserted as the former rulers of 
the country had done, the right to visit -endow- 
ments of this kind and to prevent and redress 
abases in their management”...“There can be little 
doubt that this superintending authority was exer- 
cised by the old rulers ..It appears, therefore, to 
be highly probable that the Setupathis in the days 
of their power exercised control over the pagoda 
not, however, in virtue of any propreitory right of 
patronage but as the rightful or de facto. rulers 
of the district,” 
and later on i 

(18) 28 Ind. Oas. 833; 2L W 371. 

(19) 25 Ind. Cas. 985; 36 Mad. 1176; 28 M L J 


209. 
(20) LI A 209 (PU) 
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“It is abundantly clear from this letter that long 
before Regulation VII of 1817 the British Govern- 
ment not only assumed the power to superintend 
the management of the property and affairs of 
the pagoda throughout the peninsula but exer- 
cised its authority through the agency of the Col- 
lectors.” 


This decision of the Privy Council is 
also alluded to by Wallis, O.J. in Sitha- 
rama Chetty v. Sir S. Subramania Atyar 
(3). 

Now it cannot be suggested that the 
Regulation of 1817 did infact convey to 
the Board of Revenue the right of ap- 
pointing or removing trustees when their 
appointment had not hitherto rested with 
the Government or other public officer. 
The Regulation is just to the opposite 
effect. The respondent must, therefore, 
fall back on the position thatthe Act 11 of 
1927 the present Act now confers on the 
Hindu Religious Endowments Board powers 
of the sovereign in respect of this matter 
which were not conferred either on the 
Board of Revenue by Regulation VII of 
1817 or onthe temple committees appoint- 
ed under the Act XX of 1863 when they 
take over the powers of the Board of 
Revenue or at least some of the powers. 
This brings us back to the Act itself. 
But the Act, so far from conferring the 
power now claimed clearly lays down that 
the Board must file a suit to remove a 
trustee of an excepted temple. . Therefore, 
on the first point which is the most import- 
ant. I must hold that the order sought to 
be quashed is ultra vires on the ground 
that the Hindu Religious Endowments 
Board had no such powers of interfer- 


ence with the trustees . of excepted 
temples. The general principle that 
where an Act confers jurisdiction it 


impliedly also grants the power of doing 
all such acts or employing such means as 
are essentially necessary to its execution 
cannot over-ride the more particular provi- 
sions of the Act which defines the powers. 
Moreover, in a case like the present although 
it may be said that no more satisfactory 
means of ascertaining the income can be 
devised than actually seizing the offerings 
atthe time they are made yet it cannot be 
said that the latter course is essentially 
necessary to ascertain the income. It can 
be ascertained by enquiry or evidence or 
by exercising the power of the Board under 
s. 61 (b) of the Act. It has been pointed 
out forthe petitioner that the powers of 
the Charity Commissioner in England under 
the Charitable Trust Act of 1860 to appoint 
a Receiver are specially given to them in 
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‘exercise of the powers of the Court of 
Chancery. As I agree with the petitioner 
in his main contention I shall deal very 
briefly with the other objecticns raised to 
the order. : 

With regard to the objection raised under 
98,9 and 11 ofthe Act, I think the conten- 
‘tion for the respondent that the properties 
‘are prima facie temple properties and that 
it is forthe trustees to prove any rights 
they havein them is correct. Vide Ganapathy 
Iyers Hindu and Muhammadan Endow- 
‘ments pages 104 and 105 and Rambrahma v. 
Kedar (21). 

The objection that the order is that of the 
President and not of the Board of Commis- 
‘sioners is met by G. O. No. 352, page 333, 
Local and Municipal, dated January 27, 1927, 
‘in which it is said “The Commissioner may 
“exercise in respect of his division all or any 
‘powers conferred on the Board.” This 
‘objection, therefore, also fails in my opinion. 
_ As regards the order being ex parte the 
-Teason can be explained by a reference to 
„the connected proceedings which shows that 
the matter was urgent. The argument 
‘that the Board cannot review its own 
“proceedings is without any foundation, and 
is in fact contradictory to the other argu- 
‘ment used against its appointing a Receiver 
‘that the Board is not a Court, Even a 
Oourt can, in certain circumstances, review 
‘its own order. There is nothing to prevent 
‘the Hindu Religious Endowments Board 
from doing so. If the petitioner had asked 
„the Board and it had refused to do so 
“there might be some justification for saying 

‘that the procedure was opposed to natural 
justice but as there is no such allegation, 
“Ido not think that there is any substance 
in this objection. Inre H. v. H. (22) we 
‘find the Oourt of Chancery appointing a 
Receiver before a service of the writ in an 
_action in bankruptcy. The application for 
“the appointment of a Receiver was granted 
‘the plaintiffs undertaking that the Receiver 
appointed should give ordinary security 
within 10 days and that they would accept 
_any notice of an application to discharge 
the order and also to inform the defendants 
of the latter undertaking. 

I have dealt with the various grounds in 
` which this Court is asked to exercise its 
: power and have found the first ground 
. made cut. The question remains whether 
. this isa casein which this Court should do 


aN bo” Ind. Cas, 1026; 36O LJ 478; AI R 1923 
- Oal. 80. 
“oa (1876) 1 Oh, D276; 45 L J Oh; 749; 21 W 
4 1 | i 
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so, Kumaraswami v. Munirathna Mudale 
(23) and In re Nataraja Ayyar (24) are 
quoted by the respondent to show that the 
exercise of this power is optional, but in 
Short and Mellor (Crown Practice page 48) 
it is said ae 

“it was formerly held that a writ of certiorari would 
not be granted ex debito justitiae, but that it was in 
the discretion of the Court; butin Reg, v. J.J, of 
Surrey (25) it was held that toa party aggrieved it 
ought to be granted ex debito justitiae, but that to 
an applicant who only comes forward as one of the 
public, the Court ought to exercise its discretion, and 
that the writ is not, onany grounds, a writ of 
course.” 


It appears no doubt that the last Friday 
of Adi (August 10, 1934) on which the collec- 
tions were to be made by the Receiver is 
already past by the date of this order. 
But the money collected is presumably 
still in the bank and if it has been collected 
by one whois not authorised to do so, I 
think it should be handed back to the 
Trustees of course on obtaining a receipt 
Even if no actual relief is 
possible, the miatter is one of such im- 
portance, and the order is such a serious 
infringement ofthe rights of the trustees 
that I consider this a proper case in which 
this Court should exercise its right of 
certiorari. The order being in excess of 
the jurisdiction of the Board must be set 
aside. The petition is, therefore, allowed 
with costs. 

This case having been set down to be 
spoken to this day as regards the amount of 
costs of this petition in the presence of Mr, 
K. Rajah Ayyar and Mr. A. Nagaswami 
Ayyar, Advocates for the Petitioner and of 
the Government Pleader on behalf of the 
lst Respondent and Mr. M. S. Ratna- 
sabapathy Mudaliar, Advocates for the 2nd 
respondent, the Court made the following 

Order.—Rule 46 of the Appellate Side 
Rules gives this Court power to fix a higher 
fees than would ordinarily be admissible. 
Such fees have been fixed in Mohomed Asan 
Sahib Bahadur (26) 
Sankaranarayana Pillai v. Ahmad 
Miran Sabib (27). , 

There also appears to be some doub 
whether if the fee is left to the Taxing 

(23) 138 Ind. Oas. 390; 55 Mad, 942; (1932) MW 
N 524; AIR 1932 Mad. 529; Ind, Rul, (1932) Mad. 
559; 36 L W122; 68M LJ 282. 


(24) 16 Ind Oas. 755; 38 Mad. 72; (1912) MW 
N 1012;13 M L T 367; 23 ML J 393; 13 Cr, L 
23 


J 723. 

(25) (1865) 5 Q B D 466. 

(26) 118 Ind. Gas 668; 66 M L J 367; 6 R 
M 530; AIR 1934 Mad. 269: 39L W 465; 57 M 
57 


(27) 150 Ind Oas. 911; 66 M'L J 601; 39 L W 
534; A I R 193: Mad. 357; 57 M 582; 7R M 38, 
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Officer he can give one exceeding Rs. 50 
under 1. 48. I, therefore, fix a fee of Rs. 200 
in the case costs being payable by the Ist 
respondent (Hindu Religious Endowments 
Board, Madras). 


AN, Petition allowed. 


ALLAHABAD HIGH COURT 
Civil Miscellaneous No. 117 of 1931. — 
March 30, 1934 
NIAMAT-ULLAH AND BENNET, JJ. 


In re JAGMANDAR DAS Vaish 

Income Tax Act (XI of 1922), ss. 13; 2 (15), 4, 16— 
tAccruing or arising’ in 8. 4, 
ed decree amount entered in interest khata—Whether 

` taxable income — Income, meaning of— Whether 

“means only what is actually received — Interpretation 

of statutes—Words to be interpreted in ordinary 
sense except when used in special or technical 
sense. 

The words ‘accruing or arising’ in s, 4, Income Tax 
Act, merely refer to the connection between the 
income and the country in question and do not 
explain what is income or what is not income. There 
is nothing in the definition of ‘total income’ in s 2 (15) 

. or in 8. 16 which willimply thatthe total income is 
to includean amount which had been decreed but 
which had not been received. Consequently, the 
unrealized decree amount entered in the interest khata 
but which has not been received at all, is not 
taxable income. Commissioner of -Income Tax v. 
' Kameshwar Singh of Darbhanga (1), distinguished. 
Secretary, Board of Revenue, Madras v. Arunachalam 

` Chettiar (2), Pandurang Ramchandra v. Commissioner 
of Income Tax (3), Commissioner of Income Tax v. 

_Nanhelal (4), Commissioner of Income Tax v. S. M. 
Chitnavis (5), In the matter of Raghunandan Prasad 
Singh (6), Narain Das Bhagwan Das v. Commissioner 
of Income Tax (7), referred to. 

The ordinary sense of “income” is what comes in, 
that is, what is actually received by an assessee 
There is notbing in the Act to show that this 
ordinary meaning is not attached to the word. Words 
used in an Act should be interpreted in their 

` ordinary sense, except when it is shown that they 
have been used in a special or technical sense. 


Mr. Vishwa Mitra, for the Assessee. 
Mr. K. Verma, for the Crown. 


Judgment.—This is areference by the 
Income Tax Commissioner at the instance 
of an assessee, a Hindu undivided family. 
The two questions referred are: (1) Whe- 
ther the unrealized decree of Rs. 23,269 
against Talatuf Husain and others entered 
in the interest khata is taxable income for 
the purpose of Income-tax, while in fact 
the amount has not been received at all, 
and whether the assessment of the appli- 
cants is correct under the law? and (2) 
Whether the system of keeping the account 
adopted by the assessee is simply for the 
purpose of ascertaining the financial state 
‘of the family in a particular year or is 
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“shown income of the assessee. 


meaning of—Unrealiz- . 


‘realized during the year in question. 


Tax Act. 


_ (1933) A L J 527; 14 P.L T 341; 
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open to the’ interpretation put by the 


‘Income Tax Officer ?. 


The assessment was made according to 


the Income-tax authorities on the books of 


the assessee, and it is claimed that the 
amount of a decree, Rs. 23,012-6-, which the 
assesses obtained in the account year and 
which was on account of the balance of 
interest on a certain mortgage, should be 
The books 
of the assessee showed in the ledger of 


‘the mortgagor that there was this decretal 


amount credited to the mortgagor and also 
debited. The amount was also shown in 
what is called the interest ledger as an 
amount which was to be realized. It is not 
disputed that one part of the amount was 
The 
claim for the Department is that the books 
should be used for accounting: and assess- 
ment in accordance with s. 12, Income 
In other words, the proposi- 
tion is that although none of the 
decretal amount was received, the assessee 


‘should be charged income-tax on this 


amount, because the assessee has shown 
the amount, in his books. We consider 


‘that the Department was correct in claim- 


ing that the assessment should be made 
on the books under s. 13; but we do not 
think that the Department had used the 
books in the right way. The Commissioner 
claims that under the ruling reported in 
Commissioner of Income tax v. Kameshwar 
Singh of Darbhanga (1), be is entitled to 
charge the assessee income-tax on this 
decretal amount. We do not consider that 
this conclusion follows from that ruling. 
There have been a number of rulings to 
the contrary, such as Secretary, Board of 


` Revenue, Madras v. Arunachalam Chettiar 


(2), Pandurang Ramchandra v. Commis- 


‘sioner of Income-tax (3), Commissioner of 


Income-tax v. Nanhelal (4), Commissioner 
of Income-tax v. S. M. Chitnavis (5), In the 
matter of Raghunandan Prasad (6) and 
Narain Das Bhagwan Das v. Commissioner 


(1) 142 Ind. Cas. 437; A I R 1933 P O 108; 601 A 
146; 12 Pat. 318; Ind. Rul. (1933) P 077; (1933) MW 
N 439; 64M LJ 612; 37L W 701; 370 W N 598; 
35. Bom. L R-731; 57 
O L J 318(P, 0.). : 

(2) 59 Ind. Oas 482; A I R192L Mad. 407: 44 M 65; 
39 M L J69; (1920) MM W N 789; 2) M LT 16; 13 L 
W 336 (F B.). ; 

(3) 91 Ind. Oas. 980; AIR 1926 Nag. 180; 21 NL 
R 175. $ ae 

(4) 111 Ind. Cas. 159; AI R 1928 Nag. 241; 21 N L 
R 176; 11 NI. J 101. 

(5) 117 Ind, Oas. 258; A I R 1929 Nag. 5); 25NL 
R 35, 

(6) 122 Ind. Oas. 705; A I R 1929 Pat. 478; 9 Pat, 
48; 10 P L T 729; Ind, Rul, (1930) Pat, 241. 
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of Income-tax (7). Reference was made for 
the assessee to Raghunandan Parsad Singh 
,v. Commissioner of Income-tax (8) but 
we do not consider that this case has any 
bearing on the point. Learned Counsel for 
the Commissioner referred tos, 4, Income 
Tax Act, ‘which states that the Act: 

“shall apply to all income, profits or gains ... . 
from whatever source derived, accruing or arising 
or received in British India, or deemed under 
the provisions of this Act to accrue, cr arise, or 
to be received in British India.” 

His argument was that the words “accru- 
ing or arising” would apply to this decree. 
We consider that those words merely refer 
to the connection between the income and 
the country in question, British India, and 
that they do not explain what is income or 
„what is not income. We consider that 
words used in an Act should be interpreted 
in their ordinary sense, except when it ia 
shown that they have been used in a special 
or technical sense. The ordinary sense of 
“income” is what comes in, that is what is 
actually received by an assessee. There is 
nothing in the Act to show that this ordinary 
meaning is not attached to the word. 
“Income” is not actually defined in the Act: 
but in s. 2 (15) “total income” is stated to 
mean the “total amaunt of income, profits 
and gains from all sources to which this 
Act applies computed in the manner laid 
down in s. 16.” There is nothing in this 
definition or in s. 16 which would imply that 
the ‘‘total income” was toinclude an amount 
which had been decreed but which had not 
been received. Accordingly our finding is on 
the first question in the negative, that the 
unrealized decree is not taxable income 
for ihe purpose of income-tax; and our 
answer on the second question is that the 
assessee was correct in stating that the 
books were kept simply for the purpose 
of ascertaining his financial state. Accord- 
ingly we direct this reference be returned 
tothe Commissioner and we allow to Mr, 
Verma a fee of Rs. 150, and the amount 
which has been certified for the assessee 


will be allowed as costs against the 
Department. 
N. Reference returned. 


(7) 152 Ind, Cas, 67; AI R1934 Lah, 408; 15 Lah 
454; 36 P L R 80:7 RL 249. 

LAB) 142 Ind. Cas 416; AI R 1933 P O 101; 60I A 
133; 12 Pat. 305; Ind. Rul. (1933) P O 86; (1933) MW 
N 429; 37 O W N 570: 14 P L T 237; 64 M L J 541: 
36 L W 691; (1933) A L J564; 35 Bom L R 535; 57 
OL J 294 (P.O), 
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MADRAS HIGH COURT 
Appeal Against Order No. 147 of 1932 
January 30, 1935 
BEASLRY, O. J. AND CORNISEH, J. 
MAJETI VENKATASURYA SUB- 
BARAYUDU SOWCAR-—PLAINTIFE 
—APPELLANT 
versus 
MAJETI BAPANNA RAO SOWCAR 
AND OTHERS— DEFENDANT— RESPONDENTS 
Civil Procedure Code (Act V of 1900), O. IX, 
rr. 9,13—Suit by or against minor—Absence of next 
friend or guardian, whether sufficient reason in itself 
for re-opening suit —Mala fide non-appearance, effect 


If there are minor plaintiffs or defendants who are 
represented by a next friend or guardian and the 
next friend or guardian is absent, through whatever 
cause it may be, at the trial, then that fact aloneis a 
sufficient reason for setting asidean ex parte decree 
passed against a minor defendant or for setting 
aside an order dismissing the suit in the case of a 
minor plaintiff. : 

This rule, however, is subject to the limitation that 
where it is shown that the guardian or next friend 
absents himself deliberately in pursuance of a plan 
in order to obstruct a litigationor the absence is not 
bona fide the minor cannot claim the benefit of this 
rule, Dowthi Venkataratnam v, Nagappa (1), affirmed 
and explained. Kesho Prasad v. Hirday Narain (2) 
and Kathaswamy Chettiar v. Ramachandran (3), re- 
ferred to. 


A. against an order of the Court. of the 
Subordinate Judge, of Masulipatam, dated 
August 14, 193], and passed in C. M. P. No, 
77 of 1931 in O. S. No. 144 of 1925. 

: Mr. K. Kameswara Rao, for the Appel- 
ant. 

Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Respondents. 


Judgment.—This is an appeal against 
the order of the Additional Subordinate 
Judge of Masulipatam refusing, on the 
appellant’s application under O. IX, r. 9 of 
the Code of Civil Procedure, to set aside 
a previous order dismissing the suit and to ` 
restore the suit to the file. The appellant 
is the plaintiff's next friend and tke plaint- 
iff is the son of the first defendant. There 
are a large number of defendants most of 
them alienees of property from the first 
defendant, the father of the plaintiff. The 
suit was filedin 1925, and various reliefs 
were claimed in it, one relief of course 
being to set aside the alienations as not 
binding on the joint family. The other 
matters in the suit as between the father 
and the plaintiff, his son, were compromised 
In 1927, and the matters remaining, 
namely, the questions relating to these 
alienations, stood over and the suit did not 
come for final hearing until January 21, 
1931, nearly four years after the compromise, 
which fructified into an interlocutory 
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decree, had been come to. Some explana- 
tion is required for this very long pendency 
and the learned Subordinate Judge who had 
allthe records in the case including the B 
diary before him which we have not, was in 
a better position than ourselves to arrive 
to a conclusion as to whether this long 
pendency was due tothe plaintiffs act or 
the action of the defendants and this is 2 
matter which has a somewhat strong bearing 
upon the question of the bona fides of the 
petition which he had had before him to set 
aside the order dismissing the suit and to 
restore the suit to the file. The next friend 
of the plaintiff was the plaintiff's mother. 
She, being a woman, was not taking an 
active part in the litigation and that part 
was being taken by the plaintiff's maternal 
grandfather and he seems to have been in 
charge of the litigation. On the date in 
question, namely, January 21, 1931, the 
Pleader for the plaintiff was unfortunately 
called away to another place. Owing toa 
sudden death in the family, he left Masuli- 
patam and, before going away, does not 
appear to have taken the necessary steps 
to get somebody else to represent him. 
He accordingly did not appear. The 
maternal grandfather of the plaintiff did 
not appear either although aceording to 
him he made an effort to get to the Oourt 
which effort was frustrated by an accident 
to the vehicle in which he was travelling. 
It is one of those accidents which always 
seems to happen to persons who are going 
to Courts and who fail to arrive there in 
time and whose suits are accordingly dis- 
missed in their absence and who seek there- 
after to have the ex parte decree set aside. 
The learned Subordinate Judge appears ta 
accepL as reasonable the explanation put 
forward with regard to the Pleader. Hedid 
not appear and the suit was dismissed. 
Then a petition was filed nine days later 
to set aside the ex parte order. The Sub- 
ordinate Judge is not satisfied with the 
bona fides of the petition and he observes 
that the other mattersin the suit had been 
compromised between the plaintiff, the son, 
and his father the first defendant. He 
thinks. that the suit was allowed to be 
dismissed for default purposely leaving 
the minor plaintiff to re-open the question of 
alienations by the first defendant within 
three years of his becoming a major. He is, 
therefore, not unfamiliar with the tactics 
which minor litigants so frequently pursue. 
He thinks that it was to the advantage of 
the plaintiff to put offa final decision on 
this issue and he might possibly rightly 
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have come to the conclusion that the plaint- 
iff was not anxious to get a decision upon 
that question at that moment and thought 
that it was better to have the pending 
litigation hanging over the heads of the 
alienees with the object and this isons of the 
allegations made in ths counter-affidavit— 
of forcing them to a compromise. This case 
of course is not so strong a one a3 the cases 
where minor members of a family are 
seeking to set aside mortgages executed 
by the managing member. In such cases 
they are in possession of the property and 
nothing is to be gained by a speedy 
decision of the issues which they themselves 
have raised. They ara prepared to remain: 
in possession foras long a time as they 
possibly can and there is, therefore, no 
incentive to have the case speedily disposed 
of. Inthe present case most of the aliena~ 
tions were sales. However, there is some- 
thing to be srid for the view expressed by the 
Subordinate Judge here that it was possibly 
to the advantage of the plaintiff to postpone 
a decision of this issue and to keep the 
litigation hanging over the heads of the 
other defendants. He doubts the bona fides 
of the petition. He had before him the 
records and the‘B' diary which neither 
party has thought necessary to produce here 
and he was able, on an examination of the 
B diary, to see who was to blame forthe 
long pendency of the suit, and he says 
“the plaintiff took no steps inthe matter”. 
That Mr. Lakshmanna argues means that 
the plaintif had not taken any steps in the 
matter up to that time. If that was so and 
if the records before the Subordinate Judge 
supported that view, that certainly was a 
very material consideration in coming to the 
conclusion that the petition was not bona fide 
in that the plaintiff was not really ready to go 
on with his case and that, even if his Pleader 
had turned up, he could only have asked for 
an adjournment and, if it had been refused; 
would have reported no instructions. In 
my opinion, there is no reason for thinking 
that the view taken by the learned Subordi- 
nate Judge with regard to the bona fides of 
the petition is incorrect. 

I think it necessary, however, to say some: 
thing with regard to some decisions which 
were relied upon in the course of the learned 
Counsel for the appellant’s argument. He 
referred to Douthi Venkuataratnam v. 
Nagappa (1) a decision of mine. In that 
case I held that if there are minor plaintiffs 


(1) 152 Ind. Oas, 163; 67 M L J 387; A IR 1934 
Mad, 616; 40 L W 474;7 R M 192; (1934) M WN 
1176, I 
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and defendants who-are represented, as 
they must be, by a next friend, and the next 
friend is absent through whatever cause it 
may beat the trial, then that fact alone isa 
sufficient reason for setting aside an ex parte 
decree passed against minor defendants or 
for setting aside an order of dismissal of the 
suit in the case of minor plaintiffs. In the 
course of my judgment and in support of it I 
relied upon a decision of the Oalcutta High 
Court, namely, Kesho Prasad v. Hirday 
Narain (2) and the decision of Curgenven, J. 
in Kathaswamy Chettiar v. Ramachandran 
(3). Iseeno reason for thinking that I 
wrongly decided that case or that the cases 
on which I relied were wrongly decided. I 
think indeed that they were all correct, but 
© this decision of mine has been quoted 
recently in other cases in support of the 
argument that, whenever a minor is a 
plaintiff or a defendant and is represented 
by a next friend ora guardian ad litem 
and that next friend or guardian ad litem is 
absent and the suit is dismissed or decreed 
ex parte on account of that absence, the 
Qourt is bound to restore the suit to the 
file or set aside the ex parte decree because 
the minor hasnot been represented jn the 
suit; Ilis argued that it doesnot matter 
what the cause of the absence may be, these 
decisions areto be taken as decisions that 
whenever the next friend or the guardian 
ad litem is absent, the minor is entitled to 
have the suit restored to the file or the 
ex parte.decree set aside irrespective of 
other considerations. That isnot so. The 
three cases to which I have referred are 
cases'in which there were bonafides. They 
cannot be taken to apply to cases where as 
a manoeuvre or in pursuance of tactics 
agreed upon between the plaintiff and the 
defendant or between the defendants them- 
selves the next friend or guardian ad litem 
deliberately absents himself or herself in 
order to gain some advantage in the litiga- 
tion. Cases like those are not cases of 
bona fide negligence. They are cases 
where for ulterior and improper motive and 
as part of a deliberate plan this manoeuvre 
is resorted to. I wish it to be clearly under- 
stood thatthe three cases to which refer- 
ence has been made are cases which. deal 
with bona fide conditions and none other. 
think it necessary to say this about this 
decision because, as I have said before, this 
js not the. first time in which it has been 
relied upon in support of a contention that, 
C) 6 OL R69. 


: (3) 150 Ind Oas, 779; 68 ML J 683; AI R 1934 
Mad 248; 39 L W653;7RM31;57M 1069 
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whatever happens, whenever there is an 
absence of a next friend or guardian, the 


minor is entitled to have the case restored 
tothe list of the ex parte decree set aside. 
This would of course lead to manifest 
injustice. Take for example, the case of an 
alienation made by a father of a joint Hindu 
family. The mortgagee filesa suit making 
the father the first defendant and the other 
members of the family the other defendants. 
These other members of the family are very 
often represented by the father or if not by 
somebody else and the father remains 
ex parte and an .ex parte decree is passed 
against him. Colluding with the father, the 
guardian ofthe minor is absent. If an 
ex parte decree is passed in the absence of 
the guardian, then it is liable to be set aside 
because the minor was not represented at 
the trial; and as such a decree is rightly set 
aside where the absence of the guardian is 
bona fide; but the guardian cannot be 
permitted togo on absenting himself time 
after time. If sucha thing as that were to 
be allowed, it would mean that an er parte 
decree could never be passed against a 
minor during the minor's minority. - Every- 
time the guardian was absent the minor 
would be able to say that he was not re- 
presented by his guardian and his guardian 
was absent through neglect, illness or 
otherwise. There must be some limitation 
to the rule stated in those cases and the 
limitation must be that, where it is shown 
that the guardian absents himself or herself 
deliberately in pursuance of plan in order 
to obstruct a litigation, or the absence is 
not bona fide,the minor cannot claim the 
benefit of these devisions. 

The appeal must be dismissed with costs, 

A. Appeal dismissed, ` 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 26o0f 1934 
i April 2, 1935 
SULAIMAN, C. J. AND BENNET, J. 
MIRU AND OTHERS—DEFENDANTS—- 
APPELLANTS 
Versvs 
| RAM GOPAL—P aIntiFF—RESPONDENT 
Easements Act (V of 1882), ss, 2 (b), 18, Chap. VI— 
Consent of zemindar given to use a building as a place 
of mosque—Long user—No transfer of property—W he~ 
ther amounts to license — Applicability of Chap. VI— 
U. P. Land Revenue Act (III. of 1901), ss. 114, 121— 
‘Partition—Entry under s. 121 regarding places of 
worship and burial grounds—-Presumption. ` 
Per Bennet, J.—The provision of the Easements 
Act or of any part of Chap. VI in regard to license 
do not apply where a zemindar allows the Muham- 


madan population to use a building aga mosque, 


1035 


Where there isa finding that a mosque exists this 
necessarily implies that there is no longer any 
question of easement orof license. Under the 
Nubammadan Law the mosque is the property of 
Godand not the property of the zemindar. The 
consent of the zemindar to the use of a building asa 
mosque is sufficient and there need not be any actual 
transfer of property. [p. 945, cols. 1 & 2.) 
[Case-law referred to. 


Where the entry is made atall ina particular 
portion whera under s, 12}, U. P, Land Revenue 
Act, there should be a note in regard to places 
of worship and burial grounds of the partition 
proceedings, under s. 114, U. P. Land Revenue 
Act, the entry must be one in regard to s, 121 
of the U. P. Land Revenue Act, which deals 
with places of worship and burial grounds. As the 
numberis not a burial ground it must come into 
the other category of a place of worship, 
though it is entered that there was a mosque, and 
this entry was crossed out by a line andit was stated 
that on this was a chabutra for the purpose of prayers. 
{p. 944, cole, 1 & 2.] 

Per Sulaiman, C, J.—It is quite obvious that if a 
person holds a mere license,’ he is not entitled to 
vary the user so as to claim a higher right than what 
was granted. A right to perform any religious 
worship whether claimed by a Hindu, Muhammadan 
or Christian over the land of another may depend 
on grant, if so claimed by the grantee. It may also, 
if claimed by an individual], be acquired as a private 
easement, provided he is the ownerofa dominant 
tenement. But in addition to such individual rights, 
a right of worship may also be acquired as acus- 
tomary right which can be availed of bya large 
body of persons by virtue of such custom. Again,a 
right to perform worship may be claimed as a part 
of public right, which, of course, would be a right 
vested inan entire community. Under s.2 of the 
Easements Act, these last two classes of rights would 
be saved from the provisions of the Act. But where 
there is merely a right to perform worship, e g., to 
offer prayers, sucha right would not authorise the 
persons entitled to it, to putup a building on the 
land in order to makeit more convenient for them 
to perform the same worship. But where a building 
has stood on a piece of land fora long time and the 
worship has been performed in that building, then 
‘it would bea matter of inference for the Court which 
is the judge of facts, as to whether theright has been 
exercised in that building for such a sufficiently long 
time as to justify the presumption that the building 
itself had been allowed to be consecrated for the 
‘purpose of such rights being performed, Where 
there isa mosque or a temple, which has been in 
existence for a long time and the terms of the 
original grant of the land cannot now be ascertained, 
‘there would bea fair presumption thatthe siteson 
which mosque ortemples stand are dedicated pro- 
-perty. There can be no legal impediment to sucha 
dedication, as the owner of the land can maka a grant 
of the site even to persons of a different community 
and creed, and allow them then io dedicate that site 
‘by building a place of worship on it, Where there- 
fore the Court finds that a mosque or a temple has 
stood for a long time and worship has been performed 
init by the public, it isopen to the Courtto infer 
that the building does not stand there merely by the 
‘leave and license of the owner of the site, but that 
the land itself isa dedicated property and the site 
„is a consecrated land, and is no longer the private 

roperty of the original owner. Thereis nothing 
degally objectionable in non-Muslim owners making 
agrantofalandto Muslims and in that way to 
enable them jo build a mosque on euch land, just as 
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it would not be legally objectionable -for Muslims to_ 
make grants of lands to persons belonging to other re- 
ligions, which the latter may utilise for the purpose of 
building houses of worship. In the case of graveyards, 
long user justifies the inference that the land itself is 
a dedicated or consecrated property, or that even if 
it is not dedicated, it has become wakf property, 
The presumption would beall the greater in the case 
of a building, which is used as a mosque or a temple. 
If the finding merely were that there iga right to 
perform worship ona piece of ground, that would, 
of course, be no right to put up a pucea building on 
that land for such a purpose, Butif the finding is 
that there is already a mosque or a temple on ths. 
land, though the structure is atcha, the necessary 
inference would be that the site has become acon 
secrated and dedicated proparty; and then there can 
be no objection tothe building being converted into 
a pucca building, It is no longer the caseof a mere. 
license which cannot be exceeded beyond the terms on 
which it was granted. [p. 945, col. 2; p. 946, col. 1.) 

L. P. A. against an order of Mr, Justice 
Young, dated January 2, 1931. 

Messrs. M. A. Azizand Ishaq Ahmad, for 
the Appellants. 

Messrs. G, S. Pathak and S. K. Mukerji, for. 


the Respondent. 


Bennet, J.—This is a Letters Patent 
Appeal by the defendants from the judg.. 
ment of a learned Single Judge of this 
Court. The plaintiffis the sole zemindar. 
of a certain mahal and in his plaint he 
sets out that Rahim Bakhsh formerly 
occupied a khasra plot No. 119 in the abadi 
and Rahim Baksh made a katcha platform, 
on the said plot for offering prayers, and. 
that this was the condition of affairs at 
the time of the partition in 1904, that there’ 
was no pucca or katcha mosque in the said 
plot, and that the defendants now desire to, 
make apucca mosque on the plot. The 
plaintiff, therefore, asked for an injunction 
against the defendants to restrain. them 
from constructing any katcha or pucca 
mosque in this plot. The written state- 
ment alleged that there had always existed 
a katcha mosque on the plot in question; 
that in the last rainy season before the. 
suit, which was brought in 1929, the 
mosque required repairs and the defendants 
demolished the mosque and dug up the. 
foundations and desired to rebuild it with 
the kaicha bricks but the Hindus objected to 
bricks being used from their tanks and 
accordingly the defendants brought pucca 
bricks from Saharanpur. It was claimed 
that in para. 8 contesting defendants have 
a right to build a mosque in a pucca 
manner, that the site of the mosque 
cannot be the property of the plaintiff or 
any one else, that it is wakf property and 
that every Muhammadan has’ a right to 
make a pucca mosque -in place of a katcha 
mosque, -The trial Oourt framed the issue 


. oh 
whether any katcha mosque has been in 
existence on plot No. 119 and it found in 
the negative. The lower Appellate Court 
reversed the finding on thisissue and held 
that “in my opinion...... the mosque existed 
‘in the year 1904.” The finding was that 


there had been originally a razyat Rahim: 


Bakhsh in the house and hehad left the 
house and gone to another house and that 
the house had been used as a place of 
worship by the Mussalmans of ihe village 
for morethan 30 years, that Rahim Bakhsh 
had died 10 or 11 years before the suit, 
that various constructions had been made 
to adapt the house to a mosque during 
the time it was a katcha mosque, that is, 
there wasa room and in front a thatched 
verandah and a platform with a pucca 
drain and hammam for heating water and a 
bath room and a lavatory and ahand tube 
well. The lower Appellate Court inspected 
the spot and came to a careful finding of 
fact on the issue before it. 

Considerable argument bas been made 
as to thecorrectness of that finding and 
the learned Single Judge of this Court set 
the finding aside and held that the facts 
known would not result inthe finding that 
there wasa mosque. The iearned Judge 
observed: “I am satisfied that the decision 
of the lower Appellate Court cannot be 
supported.” We find that the lower 
Appellate Court based its finding on not 
only the oral evidence produced by the 
parties but also certain documentary 
evidence. This documentary evidence con- 
sisted of three documents, firstly, there wasa 
khasra Ex. A of the year 1311 Fasli 
(1903-04). This khasra states that plot 
No. 119 was entered as “masjid”. 
the partition the usual partition proceedings 
were drawn up under s. 114 of the Land 
Revenue Act detailing howthe partition is 
to be made. In this partition proceeding 
at a certain place, following what is laid 
down ins, 121, there was a note in regard to 
places of worship and burial grounds. 
The partition proceeding entered that 
there was a mosque, and this entry was 
crossed out by a line and it was stated that 
on this No. 119 was a chabutra for the 
purpose of prayers. Considerable argu- 
ment was made by learned Counsel for the 
plaintiff in regard to this entry but it 
should be noted that where the entry is 
made at all in this portion of the partition 
proceedings, the entry must be one in 
regard tos. 121 ofthe Land Revenue Act 
which deals with places of worship and 
burial grounds, As the number is nota 
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burial ground, it must come into the other 
category of a place of worship. The 
defendants were tenants in the village and 
they were not parties to the partition 
proceedings. On the other hand, plaintiff's 
predecessor was a party to the partition 
proceedings. All the co-sharers in the 
partition proceedings were Hindus. In 
the particular qura which was formed for 
the plaintiff Ex. D. there is this No. 119 
shown again as masjid, thatisin the year 
19807. The plaintifi’s predecessor, therefore, 
consented to the entry in his qura of this 
No. 119 as masjid. If he had had an objec- 
tion to that entry, he could have made an 
application to the Court under s. 111 of the 
Land Revenue Act. The fact that he did 
not make any objection to the entry shows 
that he acquiesced in the entry, On this 
evidence we consider that the lower 
Appellate Court had sufficient grounds to 
come tothe finding of fact at which it 
arrived, That finding of fact is that the 
number in question has been used since 
before the partition in 1904 for the purpose 
of a mosque. 4 


- Wenow come to the legal arguments on 
the point. Learned Counsel for the respon- 
dent argued that the Easements Act, Chap. 
VI, should apply and that the question was 
merely one of license under Chap. VI, and 
that in this case under s.60 the zemindar 
could revoke the license. He argued that 
the case did not come under s. 60, because 
there was no transfer of property under 
sub-section (aj and that under sub-section 
(b) the katcha building was not a work 
of a permanent character, He referred to 
the ruling reported in Basi Mal v. Ghayas 
Uddin (1). That was a case in which a 
tenant had a certainshed inhisyard outside 
his house and the tenant allowed the 
Muhammadans of the village to use this 
for purposes of prayer. The tenant himself 
then erected a permanent building on the 
site of the tempcrary shed, and the tenant 
described the permanent building as a 
mosque. The zgemindars sued for demoli- 
tion. This Court laid down that the claim 
of the zemindars was well-founded. The 
case is easily distinguishable from the 
present case, because in the present case 
there is a finding that the plot has long 
been used fora mosque and that the use 
has been by the Muhammadan inhabitants 
of the locality and not merely by a 
particular tenant who allowed other people 
to come there for the purpose of prayer, 


(1) 27 A 356; 2A L J27; A'W N 1904, 276, A 
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Further, in the ruling in question there was 
a condition in the wajib-ul-are that a 
tenant should not ~ build a new house 
outside the compound of his dwelling house 
without the zemindar’s permission. The 
ruling laid down that a tenant might make 
adwelling within his compound but in the 
case of the erection of a mosque which 
would by dedication become vested in the 
religious body for whose observance it was 
used, the contention of the defendants was 
unsound. The present case also differs 
because in theruling there had been no 
mosque until the erection was made 
which was the cause of the suit. In the 
present case the findingis that since 1904 
and before it there has been a mosque on 
the site, 
the ruling has any bearing on the present 


case. A reference is also made to F'uzlur- 


Rahaman v. Anath Bandhupal (2). That 
was a case for specific performance of a 
contract by- a Hindu to dedicate certain 


property for the maintenance of a mosque- 


The property was at the time in tbe hands 
of a Receiver. There is always a discretion 


for the Court to grantor withhold specific’ 


performance and the Court acted: appar- 
ently in the exercise of this discretion 
and held that- it was not for a lawful 
purpose. Leained Counsel argued at con- 
siderable length that a Hindu zemindar 
could not lawfully dedicate land for a 
mosque. We do not think that any 
difficulty exists of that nature in -the 
present case. It is not stated that the 
zemindar dedicated the property for the 
mosque. It is stated that the zemindar 
allowed the defendants to dedicate the 
building asa mosque by their user of the 
building for the purpose of a mosque with 
the consent, express or implied, of the 
zemindar. ‘The case is somewhat similar 
to that reported in Sheoraj Chamar v. 
Muder Khan (3) where it was held by a 
Bench of which ‘one of us was a member, 
that in the case of aland being used as a 
grave-yard from time immemorial, there 
was a presumption of the consent by the 
Hindu zemindars. It has also been held 
by their Lordships of the Privy Council in 
the caseof Court of Wards v. Ilahi 
Baksh (4) that a grave-yard by user became 
wakf. Wedonot think that the provisions 


(2) 11 Ind. Oas, 436; 16 O W N 114, 

(3) 149 Ind. Oas. 797; (1934) A LJ 803;6R A 981; 
ALR 1934 All. 868. 

(4) 17 Ind. Cas, 744; IL AL J 265;1 P W R1913; 
13°M L T 318; (1913) M W N 270; 17O LJ 360; 
21 P R 1913; 63 P L R 1913; 40 O 297; 15 Bom: L 
R 436; 25 MLJ 61; 40 TA 18 (PO. 
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of the Easements Act or of any part of 
Chap. VI, in regard to license apply where 
a zemindar allows the Muhammadan 
population to usea building as a mosque. 
The provisions in Chap. VI, appear to us 
altogether inconsistent. In such a case 
we consider that where there is a finding that 
a mosque exists, this necessarily implies 
that there is no longer any question of 
easement or of license, Under the Muham-, 
madan Law the mosque is the property of 
God and not the property of the zemindar.. 
Learned Counsel for the plaintiff objected” 
that there was no case of a transfer 
such asis necessary for transfer of property, 
but we consider that the consent of the. 
zemindar to the use of a building asa, 
mosque is sufficient. We note that it is 
specially provided in s.2 sub-section (b), 
ofthe Easements Act that there is nothing, 
in that Act which will affect any customary 
or other right, not being a. license’ in or. 
over immovable property, which the, 
Government, the public or any person may. 
po:sess in respect of other immovablé 
property. That is, the Act deals with: 
certaia cases of easemeats which are con-: 
nected with the property of the persons- 
who enjoyed the easement and s8. 198: 
recognises the case of easements which.. 
may be acquired by virtue of legal- 
custom, but besides those provisions of, 
the Act there are customary aud other ` 
rights inor over an immovable property. 
which are not affected by the Act. We. 
consider that’ the case of a mosque does, 
not come under the Easements Act and. 
that it is one of those cases which is’ 
excepted by s.2. This appears to be the: 
correct method of dealing with the property 
which is used for a mosque and we do not, 
consider that such property can be dealt. 
with satisfactorily in any other manner.. 
Under these circumstances we consider that’ 
the appeal should be allowed and we allow, 
this Letters Patent Appeal with costs and 
restore the judgment of the lower Appellate, 
Court. oS 
Sulaiman, G. J.—I agree and would like, 
to add a few words only on. the question of. 
law which has been raised as to the nature’ 
of the right claimed in this case. 
Tt is quite obvious that ifa person holds 
a mere license, heis not entitled to vary the 
user so as to claim a higher right than what 
was granted. A right to perform any 
religious worship whether claimed by a 
Hindu, Muhammadan or Christian over the 
land of another may depend on grant, if so 
claimed by the grantee. It may also, if 
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Claimed by an individual, be acquired as 
a private easement, provided he is the owner 
of adominant tenement. Butin addition to 
such individual rights, a right of worship 
may also be acquired as a customary right 
which can be availed of by a large body of 
persons by virtue of such custom. Again, 
aright to perform worship may be claimed 
as apart of public right, which, of course, 
would be a right vested in an entire 
community. Under s.2 of that Act, these 
last two classes of rights would be saved 
from the provisions of the Indian Easements 
Act. But where there is merely aright 
to perform worship, e. g. to offer prayers, 
such a right would not authorise the persons’ 
entitled to it, to put up a building on the 
land in order to make it more convenient 
for them to perform the same worship. 

But where a building has stood on a piece 
of land for a long time and the worship has 
been performed in that building, then it 
would be a matter of inference for the 
Court which is the Judge of facts, as to 
whether the right has been exercised in that 
building for such a sufficiently long time 
as to justify the presumption that the build- 
ing itself had been allowed to be consecrated 
for the purposes of such rights being 
performed. Where there isa mosque or a 
temple, which has been in existence for a 
long time andthe terms of the original 
grant of the land cannot now be ascertain- 
ed, there would be a fair presumption 
that the sites on which mosques or temples 
stand are dedicated property. There can 
be no legal impediment to such a dedica- 
tion, as the owner of the land can make a 
grant of the site even to persons of a 
different community and creed, and allow 
them then todedicate that site by building 
a place of worship on it. Where, therefore, 
the Court finds that a mosque or a temple 
hasstood fora long time and worship has 
been performed in it by the public, it is 
open to the Court to infer that the building 
does not stand there merely by the leave 
and license of the owner of the site, but that 
the land itself isa dedicated property and 
the site is a consecrated land, and is no 

- longer the private Property of the original 
owner. There is nothing legally objection- 
able in non-Muslim owners making a grant 
of alandto Muslims and in that way to 
enable them to build a mosque on such 
land, just as it would not be legally objec- 
tionable for Muslims to make grants of 
lands to persons belonging to other religions, 
which the latter may utilise for the purpose 
of building houses of worship, In the case 
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of grave-yards, it has been held in several 
Cases that long user justifies the inference 
that the land itself is a dedicated or con- 
secrated property, or that even ifit is not 
dedicated, it has become wakf property. 
The presumption would be all the greater 
in the case of a building, whichis used as a 
mosque or 2 temple. 

If the finding merely were that there is a 
right to perform worship on a piece of 
ground, there would, of course, be no right 
to put up a pucca building on that land for 
sucha purpose, But if the finding is that 
there is already a mosque or a temple on 
the land, though the structure is katcha, 
the necessary inference would be that the 
site has become a consecrated and dedicated 
property; and then there can beno objec- 
tion to the building being converted into a 
pucca building. Itisno longerthe case of 
a mere license which cannot be exceeded be- 
yond the terms on which it was granted. I, 
therefore, concur inthe order proposed by 
my learned brother. 

By the Court.—This Letters Patent 
Appeal is allowed with costs and the judg- 


ment of the lower Appellate Court is 
restored. 


D. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1766 of 1930 
April 3, 1935 
TEK CHAND AND SxeEmp, JJ. 
KHUSHIA AND oTHERS—PLAINTIFES — 

APPELLANTS 
versus 
HAJI AND OTHERS —Darenpants— 
RESPONDENTS 

Custom (Punjab)— Gift —Nagrial Jats of Tahsil 
Kharian, District Gujrat— Widow's right to gift 
husband's estate to oneof his collaterals in lieu of 
services Widow—Alienation. 

Among Nagrial Jats of tahsil Kharian, District 
Gujrat, a custom exists whereby a widow may, in 
lieu of services, gift her husband's estate to one of 
his collaterals. 

S. O. A. from the decree of the District 
Judge, Gujranwala, dated June 24, 1930, 
reversing that of the Senior Subordinate 
Judge, Gujrat, dated April 9, 1930. 

Messrs, Shabir Ahmad and Ghulum Mohi- 
ud-Din, for the Appellants. 

Malik Barkat Ali and Mr. Muham- 
mad Amin, for the Respondents. 


Skemp, J.—Musammat Hayat Bibi, 
widow of Muhammda, a Nagrial Jat, of 
Tahsil Kharian, District Gujrat, gifted her 
husband's entire estate, 137 kanals 1 marla 


kg 
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of land, to her husband's collateral Haji, 
on the ground that he had been serving 
her husband and herself for very many 
years. Her husband's other collaterals re- 
lated in the same degree have brought a 
suit for a declaration that the gift shall 
not affect their reversionary rights. 

Although the gift comprised the whole 
of the estate, at first sight alarge area, the 
learned District Judge has pointed out that, 
according to the latest jamabandi on the 
record, the land in dispute is mostly banjar 
1 kanal 11 marlas chahi, 12 kanals 14 
marla barani and the rest banjar. The 
widow, therefore, had not very much pro- 
duce for her maintenance. 

If there had been no gift Haji, and his 
brother Ghasi pro forma defendant, would 
have divided the estate with the plaintifis 
half and half. The defendants, Musammat 
Hayat Bibi and Haji, justified the gift on 
the ground that among Nagrial Jats a gift 
could be made in lieu of services and that 
such services had been made. 

The trial Court upheld the gift to the 
extent of one-third, but the learned District 
Judge, on appeal, relying on the riwaj-i-am 
of 18648 found that a custom existed among 
Nagrial Jats of District Gujrat in favour 
of a gift by a widow to one of her husband's 
collaterals who had served her. He 
found that such service had been rendered 
in fact, and accepting the defendants’ 
appeal and dismissing that preferred by 
the plaintiffs, he dismissed the suit entire- 


y. 

The plaintifs have come to this Court on 
second appeal on a certificate under s. 41 
(3) of the Punjab Courts Act. The question 
to be decided on second appeal is, whether 
among Nagrial Jats of Tahsil Kharian, 
District Gujrat, a custom exists whereby a 
widow may, in lieu of services, gift her 
husband’s estate to one of his collaterals. 
The finding of the learned District Judge 
that the services were rendered is binding 
onus. We have, moreover, examined the 
evidence which amply supports that 
finding. 

The donee Haji is the son of Ramzan Din, 
first cousin of Mohammada, the last male 
holder. Heis also married to a niece of 
Muhammada. 

The main point taken in appeal is that in 
Williamson's CustomaryLaw of Gujrat Dis- 
trict, published in 1922, according to Ques- 
tion and Answer No: 55 a widow cannot alie- 
nate her husband's property by gift or will. 
This no doubt places the initial onus on the 
party relying. on the gift. Onthe other 
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hand, the riwaj-i-am previously entered in’ 
the settlement or 1868, an extract of which 
is placed on the record, Ex. D-2, lays down: 

“Among Gujars generally a widow has no powers 
to alienate her husband's property by gift or will, but 
if a widow becomes old remaining faithful to the 
memory of her husband and has no hope of remar- 
Tiage, she can make a giftinfavour of any ofthe 
collaterals of her husband, or descendants of her 
daughter who has been serving her. The donee, 
however, is responsible to meet the necessary expen- 


ses of the widow”. 


‘Two instances among Gujars are cited in 
the riwaj-i-am in support of this answer. 


The answerof Jats and other Muhammadan” | 


tribes is the same and six instances sup- 
porting the custom are recorded among 
Jats. 

As pointed out by the learned District 
Judge it does not appear that when the 
Customary Law of 1922 was compiled, the 
attention of the tribes concerned was drawn 
tothe previous answer of 1868. In fact no 
specific question dealing with the rights of 
a widow to make a gift in lieu of services 
was put at all. There are some other circunis 
stances diminishing the authority of the | 
work of 1922 (which was not published until 
six years after the conclusion of the settle- 
ment during which it was compiled) and 
these will be found inthe preface of the 
book. In my judgment the onus arising 
from an answer of this kind in view of 
the custom previously recorded is very 
slight, 


There are four well-proved instances on 
the record in support of theold riwaj-i-am. 

(1) Exhibit D-lis a judgment of 38. Jamal- 
ud-Din, Extra Assistant Commissoner, deli- 
veredon April9,1880 In this a gift by 
a widow toa khana-damad was upheld, the: 
parties being Gujars of Tahsil Gujrat. The. 
important point for our purpose is that- 
the passage in question from the riwaj-i- ` 
am of 1863 was approved. 

(2) Exhibit D-3 is a long judgment dated ° 
July 22,1916, by S. Wali Shah, Senior 
Sub-Judge, Gujrat. The parties 
Gujars of Tahsil Gujrat. He upheld a 
gift made by a widow of 70 years of ageto 
akhana-damad in lieuof services finding 
that services had been rendered, This 
judgment cited many instances including 
ajudgment of Mr. Martineau, Divisional 
Judge, Rawalpindi, delivered on April 22, 
1912, which judgment was produced 
before the learned District Judge on appeal 
but is not now tobe found on the record, 

(3) Exhibit D-4, a judgment of Sheikh Karam 
Ilahi, Sub-Judge of Gujrat, dated November 
4,1929, Tho parties were Gujurs of Tahsih 


were: 
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Kharian and the judgment followed the 
riwaj-i-am of 1868 and upheld a gift by a 
widow 80years of- age to twoof her hus- 
band’s collaterals to the exclusion cf the 
others. This judgment does not refer to 
the Customary Law of 1922, and the appel- 
lant’s Counsel suggested that it had not been 
réferred to.. 

‘(4) Exhibit D-5, a judgment dated July 9, 
1892, by a Division Bench of the Chief 
Court in Civil Appeal No. 215 of 1891. 
Frizelle and Benton, JJ. accepted the 

` appealand allowed a gift by a widow to 

her daughter's sons, who were also the 
nephews of her husband, relying on the 
riwaj-t am of 1868 and the wajib-ul-arz. 

Against this documentary evidence, the 
Plaintiffs produced only one instance, a 


judgment of the High Court Ex. P-11, 


dated Apri), 22,1927. A Bench refused to 
interfere with the finding of the Additional 
District Judge on the point whether a 
widow could gift her husband's ancestral 
land to her daughter in the absence of a 
certificate as tu custom. Itdoes not appear 
from the judgment that there was any ques- 
tion of services and this judgment is, there- 
fore, irrelevant. 

As to other evidence, both parties pro- 
duced a number of witnesses, The plaiutifi's 
witnesses stated that there was no custom 
as, alleged. The defendants’ witnesses 
supported the custom. Both parties quo- 
ted a number of oral instances. This evi- 
dence need not be further noticed except 


that of Muhammad Khan zaildar (P. W. No.- 


6.) who, in cross-examination, was forced to 
to admit that, in accordance’ with evidence 
which he had previously given, a gift could 
be made in lieu of services. This witness 
is the zaildar cf the circle in which the 
village of the parties is situated and is 
himself a Jat. 

For these reasons Iam of opinion that 
the: learned District Judge came to a 
correct conclusion and I would reject this 
appeal with costs. 

Tek Chand, J.—I- agree, 

N. Appeal rejected. 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 200 
of 1935- 

April 17, 1935 
“ALLSOP, J., 
RAM GIR—-APPLIOANT 
. versus 
‘RAVI SARAN SINGH AND OTHERS— 
OPPOSITE PARTIES 
Criminal trial—Magistrate dismissing. complaint 





Ram G1R v, RAVİ SARAN sınan (ALL.) 


~ plaint 


under s. 203, Criminal! Procedure Code (Act V of 1898), 
after local enquiries and satisfying himself that com- 
was not true--Complainant not examined 
and his statement not recorded—Interference in 
revision by High Court—Criminal Courts, whether 
meant primarily to give justice between parties. 
Where after making local enquiries the 
Magistrate comes to the conclusion that the story 
put up by the complainant in his complaint is 
not true, and the case is more or less of a 
civil nature, and without taking the complainant's 
evidence and personally examining him and re- 
cording his statement dismisses the complaint 
under s 203, Oriminal Procedure Code, the High 


Court being satisfied thatthere was no substance - 


in complaint will not interfere in revision merely 


because there has been technical irregularities in’ 


procedure, 


It is not the object of the Criminal Courts 
primarily to do justice between a complainant and 
an accused person. Their primary object is to 
punish crime in the interests of the State If 
a complainant is considering his own private 
grievances, he can seek redress by way of damages 
in a Oivil Court, : 

Cr. Rey, App. from an order of the District 
Magistrate of Benares. 

Mr, A. Sanyal, for the Applicant, 

Sir C. Ross Alston and Mr. Ambika 
Prasad Dube, for the Opposite Parties. 


Judgment.—This is an application in ' 


revision. ‘he learned Joint Magistrate of 
Benares dismissed under s, 203 of the 
Code of Criminal Procedure two com- 
plaints which were made by the applicant. 
The applicant is a goshain who has an 
interest in a temple in the village of 
Kaithi. There has beena dispute between 
the goshains and the zemindars of that 
village over their rights in this temple. I 
am told that the Subordinate Judge has 
desided that the. parties both have rights 
but his decision is the subject of an 
appeal in this Court, The complaints 
were that the zemindars had forcibly 
removed the applicant’s lock from a room 
inthe temple and had removed certain 
articles which were used for the purposes 
ofthe temple and when the applicant in- 
terfered that he was beaten and insulted 
by having his beard pulled. 

The learned Joint Magistrate made local 
enquiries and came tothe conclusion that 
the story was not true. It was obviously 
in any case a matter which seems to 
have been more or less ofa civil nature, 
The complaint makes it clear thatit was 
not the violence used against the applicant 
which was emphasised at that time. The 
complaint is that the Magistrate did not 
take the 
the technical point that he did‘ not per- 


sonally examine the applicant and record . 


eid 


applicants evidence and also’ 
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his statement when the 
presented. : 

Iam not satisfied that in substance there 
was no proper enquiry into the complaints 
made and [am not prepared to interfere 
in revision merely because there have 
been technical irregularities in procedure, 
I donot say that such irregularities did 
occur but if they did occur, they are no 
sufficient grounds for interference. Tt has 
been stressed that the complainant has 
not received justice. It is not the object 
of the Oriminal Courts primarily to do 
justice between a complainant and an 
accused person. Their primary object is 
to punish crime inthe interests of the 
State. If a complainant is considering his 
own private grievances he can seek re- 
dress by way of damages in a Civil Court. 
I see no reason to interfere, and I dismiss 
this application, 

D. 


complaints were. 


Application dismissed. 





MADRAS HIGH COURT 
Appeal Against Order No. 354 of 1930 


January 29, 1935 j 
a CURGENVEN AND Kine, JJ. 
* GURIJALA SUBRAMANYAM 


AND OTHERS—PETITIONERS—APPELLANTS 


VETSUS 
DAMAVARAPU VENKATASUBBA 
REDDI AnD 0THERS— RESPONDENTI 

Recetver—Bxecution sale— Leave to bid— Necessity 
of—Leave.to bid as decree-holder—A ppointment of 
decree-holder as, Receiver — Fresh leave, necessity 
of. 

Leave given to a decree-holder to bid in Court 
auction as such cannot be taken to give him leave 
to bid when he is subsequently appointed Receiver 

, Inasmuch as the two capacities are entirely differ- 
ent. 

The principle that a Receiver ought not fo be 

‘allowed to purchase, should be enforced not with 
reference to the merits of individualcases but by 
imposing an absolute prohibition, Jtieswari Dassi v. 


. Sudha Krishna (1) and Nugent v. Nugent (2), referred | 
to 


A Receiver in a mortgage suit does not occupy 
any special position and this rule applies to him 
also. 


Court of Nellore, dated December 9, 1929, 
„and made in E. A. No. 168 of 1928, in 
E. P. No. 97 of 1426 (District Court) in 
O. S. No. 28 of 1922, Additional Sub-Court, 
Nellore. 

Mr. R. V, Rajamannar, for the Appel- 
lants, 

Messrs. B. Somayya and K. Umamaheswa- 
ran, for the Respondents. 2 : 

Judgment.—This appeal is against an. 
< order dismissing a petition to set aside a. 
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sale in execution preferred’ by some: of -the 
judgment-debtors against whom -the Tes 
pondents obtained a mortgage __decres, 
Various grounds were adduced before -the 
lower Court in support of the application 
but only one of them has been presséd 
before us, viz., that the purchaser of cértain 
items had been appointed a Receiver in 
respect of them and had not obtained per- 
mission to bid at the auction in that 
capacity. The mortgage decree-holders 
were respondents Nos. 1 to 8 and it appears 
that on January 16, 1928, the 8th respond- 
ent, who was the 7th plaintiff in the suit, 
-was appointed a Receiver of the property 
under O. XL, r. 1, Civil Procedure Coda. 
Prior to this in August 1927 he had obtain- 
ed leave to bid as one of the decree-holders, 
-but he had obtained no such leave as 
Receiver and we do not think that ‘leave 
given to a decree-holder as such can .be 
taken to give him leave to bid when he is 
subsequently appointed Receiver, because 
the two capacities are entirely distinct. 
The learned District Judge has dealt with 
the objection raised on this score in para.30 
of his order, and has stated -that -there was 
no Indian case on the point. Since that 
observation was made, a case has been 
decided in Jiteswari Dassi v, Sudha 
Krishna (1) which we are unable to dis- 
tinguish in principle from the case -now 
hefore us. The learned Judges have follow- 
ed an English case Nugent v. Nugent (2) 
- where the same question arose whether a 
Receiver appointed by the Court can pur- 
. chase property of which he is Receiver 
without the leave of the Court, Ths cir- 
cumstances there were slightly different, as 
the sale was under a mortgage and outside 
the Court, while the Receiver was appoint- 
ed bythe Court in a partition action but 
we do not think that any difference in .Prin- 
ciple is involved. -The gist of the decision 
is that a Receiver is in a fiduciary position 
and has special opportunities of knowledge 
and that if he is allowed to figure asa 
purchaser at an auction, he. places himself 
in @ position in which his interests ag buyer 
conflict with his duties as Receiver, If is 
essential therefore to enforce the principle 
that a Receiver ought not to be allowed to 
. purchase, and it should be-enforeed not 
with reference to the merits of individual 
cases but by imposing an absolute prohibi- 
tion. Oozens Hardy, M. R. observes.:. f 
(1) 189 Ind. Gas, 186; 59 C 956: AIR 1932 Oal. 
ti 350 W N 125; 55 Q L J 85; Ind. Bui, (1932) Cal, 
606. : 
(2) (1908) 1`Oh. 546; 77 L J. Oh, 271; 98 UT 3545.24 
TLR 296. — gee a ey ote 


950 


“The Court: in dealing with this class of cages, 
does not proceed upon the footing that there has 
been fraud or improper concealment, or any special 
advantage taken by that Receiver; but it proceeds 
upon the general rule that in cases of thie kind the 
purchase ought not to be allowed at, because it isa 
dangerous thing to allow, asin most cases it is 
almost impossible-to ascertain whether the Receiver 


ri or has not taken undue advantage of his posi- 
ion. 


Similar observations were made by 
Fletcher Moulton, L. J. There can be no 
doubt that this case states the law as it 
stands in England and now that we also 
have an Indian decision in the same terms, 
we think that we should have sirong 
grounds for differing from these authorities. 
Mr. Somayya has endeavoured to argue 
‘that a Receiver in a mortgage action 
occupies a special position, inasmuch as heis 
appointed in the interests solely of the mort- 
gagee decree-holder and not at all in those of 
the judgment-debtors. We do not think in 
the first place that that is any clear reason 
why the rule should not be enforced, and 
-in the second place we think it very difficult 
‘to say that the proposition is universally 
true, though it may be true in the special 
circumstances in particular cases. It is 
undoubtedly the duty of a Receiver ina 
mortgage action not only to ensure that 
-the income is conserved but also that the 
property is kept at its maximum value, In 
other words, his duty as a Receiver or at 
least the effect of discharging that duty, 
is to maintain the property in the most 
favourable condition for an eventual auc- 
tion, whereas as a bidder, his private interest 
must necessarily be to secure the same 
property at a minimum price. It seems 
clear that in general a judgment-debtor 
is interested in the amount of the sale price 
- because on it: depends the extent to which 
the decree against him is satisfied or, if 
it is wholly satisfied, the extent of the 
surplus which will be paid into his hands. 
We cannot accordingly agree that a Re- 
ceivership of this character should afford 
an exception to the general rule laid down 
in. Nugent v. Nugent (2) and we think 
that the considerations in favour of enfore- 
ing a general prohibition against allowing 
Receivers in general to bid at Court sales 
_are so strong that we have little hesitation 
in approving and following Jiteswari 
Dassi v. Sudha Krishna (1) supported as it 
is by the English Law upon the subject. 
That being the only point which is-raised 
in the appeal, we allow the appeal with 
reference to the items which were purchased 
by the Receiver and set aside the sale. In 


“regard to the item not so purchased the- 
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appeal is not pressed and is dismissed; 

Respondents Nos. 1 to 8 will pay the -peti- 

tioners’ costs here and below. Í 
A. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Criminal Revision No. 1008 of 1934 
April 1, 1935 a 
KENDALL, J. : 
L. BISHAMBHAR NATH— 
APPLICANT 


VETSUS 
EMPEROR—OprrosıTE PARTY 

U. P. Municipalities Act (II of 1916), ss. 188, 370— 
Validity of notice challenged on appeal to Collector 
—Notice held valid—Validity, if can be challenged 
in Criminal Court. 

Where the validity of a notice has been challenged 
on appeal to the Collector and the Collector holds it 
to be valid, and a prosecution is launched for failure 
to obey the notice, the validity of the notice cannot 
be challenged in the Criminal Court. Har Prasad v. 
King-Emperor (1), followed. 


Cr. R. from an order of the Sessions 
Judge, Saharanpur, dated August 9, 1934. 

Messrs. Shiva Prasad Sinha and Lakshmi 
Narain Gupta, for the Applicant. 

The Assistant Government Advocate, for 
the Orown. . 


Order—This is an application for 
the revision of an order of the City 
Magistrate of Shahjahanpur upholding 
the conviction of the applicant under 
s. 307 of the Municipalities Act, but 
reducing the fine from Rs. 100 to Rs, 50. 
An application for revision of this order 
has already been made to the learned 
Sessions Judge, who, however, in his 
order of August 9, 1934, refused to interfere, 
The circumstances are given sufficiently 
fully in the judgment of the Courts below. 
It has been ‘argued in support of the 
present application that the applicant can 
at this stagere-open the question of whe- 
ther the notice issued by the Board was. 
a valid notice, and it has also been 
suggested that as the Board acquiesced 
in the existence of the applicant's platform 
for a number of years and accepted some 
payments in respect of it, it must be 
deemed to have compounded this offence, 
if any, committed by the applicant. 

This last point can be very shortly 
dealt with. Fhe offence, as the City 
Magistrate has pointed out, was not the 
encroachment, but the failure to. obey 
the notice. There never has been any 
question of compounding this offence. 

The question of whether it is open-to 


”~ 
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the applicant to challenge the validity of 
the notice at this stage has been ‘decided 
by a Bench of this Court in the case of 
Har Prasad v. King-Emperor (1). In.the 
present case, the applicant did challenge 
the validity of the notice by appealing to 
the Collector. The Collector in an order 
which is on the record decided that the 
notice was a valid one, although he appears 
to have thought that there were some 
equities in favour of the applicant. 

* The only further point that has been 
touched on by Mr. Sinha in support of 
the application is this. It has been shown 
tbat the Board, which had only given 
permission to the applicant to construct 
a balcony 28 feet in length, when it dis- 
covered that a baleony had been built of 

. the length of 34 feet, acquiesced in the 
encroachment for a number of years and 
accepted some sort of compensation for 
it. It is argued that this must be deemed 
to mean that the Board had given per- 
mission for the building of balcony of 
the length of 34 feet. To consider this 
argument, however, would be in effect to 
go into the question of whether the notice 
was a valid one, and this is, as I have 
already shown, not a matter which I can 
take up in revision at this stage. I 
delayed giving orders in this case at 
the request of applicant's Counsel, in order 
to have the advantage of perusing the 
decision of a Bench of this Court in 
Criminal Reference No. 937 of 1934, in 
which the same question was raised. The 
Bench delivered judgment on March 22, 
1935, and discussed the question raised in 
the present application, but did not express 
a final opinion on it. The conviction 
cannot be set aside in revision. But in 
the circumstances of this particular case, 
as it appeats to me that the applicant 
has certainly been somewhat hardly treated, 
-the fine of Rs. 50 is excessive, and I, 
thereforey allow the application to this 
extent that I reduce the fine from Re. 50 
to Rs. 5. The application is otherwise 
dismissed, 


D. Application dismissed. 


38 Ind. Cas. 839; (1932) A L J 579; Ind. Rul. 


All. 497; 33 Or LJ 692; A I R 1932 All.-673; 


a)i 
(1932) 
R13 A 136 Or,; (1932) Or. Oas. 625, 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 119 of 193 
January 31, 1935 
ADDISON AND DIN MUHAMMAD, Jd. 
JAGRAON TRADING SYNDICATE 
Lrp,—APPELLANTS 


versus : 
Messrs. MANAK CHAND-ROSHAN LAL 
. — RESPONDENTS 

Companies Act (VII of 1913), s 158—Company 

going into liquidation—Liability of share-holders for 
unpaid calls—Suit by liquidator to recover unpaid 
call amounts—Limitation for  suit—Limitation 
Act (IX of 1908), Sch. I, Art 120. 
Section 156, Companies Act, imposes new rights 
and liabilities upon share-holders as soon as 
the liquidation proceedings start, As soon asa 
company gces into liquidation, this section 
saddles the share-holders with a new liability 
in respect of unpaid calls and such unpaid 
calls are recoverable at the instance of the 
liquidators though barred by time and though 
the company could not recover them. Jagannath 
Prasad v. U. P. Flour and Oil Mills (1), Sorabji 
Jamsetji v. Ishwardas Gugjiwardas (2) and Hans-- 
raj Gupta v. Dehra Dun Mussoorie Electric 
Tramway Co., Ltd. (3), referred to, 

The period of limitation applicable to a suit. 
brought by a liquidator of a public company to 
recover the unpaid amount of calls from a share- 
holder is six years from the date of default 
under Art, 120, Limitation Act, Harchand Rai v., 
Rang Lal (5), followed, Maneklal Mansukhbhat 
v. Survapur Mille Co., Ltd. (4), dissented from. 

Mr. Nawal Kishore, for the Appellants. 


Mr. Madan Mohan, for the Respondents. 


Judgment—This judgment will dispose 
of Letters Patent Appeals Nos, 119, 120 and 
121 of 193 as they proceed on identical. 
grounds. 

The facts bearing upon the point of law 
involved in these cases are as follows: 
Certain shares of the Jagraon Trading 
Syndicate, Limited, were duly allotted to 
the respondents in all the three appeals on 
their applications. On February 15, 1930, 
these shares were however forfeited on 
default of payment of the first call. On 
June 30, 1930, the Syndicate went into 
voluntary liquidation. An-.application hav- 
ing been made by the voluntaty liquidators 
and others to this Court, a supervision order 
was passed under s. 221, Companies Act, 
and the case was sent to the District Judge 
for further: proceedings. The respondents 
were placed by the liquidators on list “B”. 
of the contributories and as they failed to 
pay the. amounts due from them, the li- 
quidators applied to the District Judge for 
a payment order. On notices being issued, 
the respondents contested their liability on 
various grounds and urged inter alia that 
the liquidators’ applications were time- 
barred, The District Judge- disallowed 
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these objections and called upon the 
respondents to pay the amounts due 
from them, respectively. On appeal to thig 
Court -Bhide, J <, held that the applications 
were time-barred insmuch as they had 
not been made within three years after the 
forfeiture of the shares. It is against this 
order that the liquidators have filed the three 
appeals now before us. 

We have heard Counsel for the parties 
and have arrived at the conclusion that 
the decision of the learned J udge cannot 
Paon, Section 156 (1), Companies Act, enacts 

ab: ` 

“In the event of a Company being wound up, every 
present and past member shall, subject to the pro- 
visions of this section, be liable to contribute to the 


assets of the Company to an amount sufficient for 
payment of its debts and liabilities. . . .” 


_ The qualifications referrrd to in this sec- 

tio: are enumerated in cls. (1) to (7). sub- 
8. (1). The only relevant clause on which 
reliance has been placed by both sides is 
cl. (1) which says that : 
“a past member shall not be liable to contribute if 
he has ceased to be a member for one yoar or 
upwards before the commencement of the winding 
u 


It is admitted that the case of the present 
respondents is not covered by this clause as 
the company went into liquidation on June 
30,1930, and the forfeiture had been made 
on February 15, 1930. It is well settled 
now that 8. 156 imposes new rights and 
liabilities upon share-holders as soon as 
the liquidation proceedings starb, 
As laid down in several authorities on the 
subject a3 s00n as a company goes into 
liquidation, this section saddles the share- 
holders with a new liability in respect of 
unpaid calls and such unpaid calls are 
recoverahle at the instance of the liquidators 
though barred by time and though the 
company could not recover them. (See 
Indian Companies Act by Khanna, p. 250). 
Reference may be made in this connection 
to Jaganrath Prasad v. U. P. Flour and Oil 
Mills (1) Sorabji Jamsetji v. Ishwardas Gug- 
jiwandas, (2) and Hansraj Gupta v. Dehra 
By Mussoorice Electric Tramway Co , Lid. 

In Jagannath Parasad v. U. P. Flour and 
Oil Mills (1), a Bench of the Allahabad 
High Court held thatamember of a Gom- 
pany was liable in respect of unpaid calls 


= (1) 35 Ind. Oas. 159; AIR 1916 All, 317; 38 A 
347; I4 AL J 349. 


(2).20 B 654. 
' (3) 142 Ind. Gas. 7; AIR 1933P 6 63; €0 
13; 54A 1067; Ind. Rul 


N 190; (1933) A I.J 175; 35 Bom. L R 319; 3 
W 445; 64 ML J 403; 370 WN 379; 57 OL 


IA 
(1933) PO 43; (1933) M W 
7L 
166 (P 0) £ 
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in the event of the company being wound 
up, even though as against the company 
the realisation of such calls may have be- 
come barred by time. In that case, Sorabji 
Jamsetji v. Ishwardas Gugjiwands (2) was 
followed, where a Bench of the Bombay 
High Court had laid down thats. 61, 
Companies Act (VI of 1882) created a new 
liability in the share-holders and that that 
liability included contribution, not only in 
respect of calls made since the winding up, > 
but also in respect of unpaid calls made’ 
before the date of the winding up, whether 
barred by limitation at that date or not. 
The Allahabad case referred to above came 
under consideration of their Lordships of 
the Privy Council in Hansraj Gupta v. 
Dehra Dun Mussoorie Electric Tramway Co., 
Ltd. (3) and their Lordships of the Privy: 
Council approved of the principles enun- 
ciated in that judgment in the following 
words: 

- “Tt was a case relating to money due on shares in 
the Company which was in liquidation, the liability 
for which on a winding up became a statutory 
liability under s. 156, Oompanies Act, 1918,” 

Jounsel for the respondents has relied 
on Maneklal Mansukhbhai v. Survapur Mills 
Co, Lid. (4), where it was held that the 
period of limitation began to run from the 
date of forfeiture of the shares and as the 
suit was for compensation for breach of 
the contract entered into between the mem- 
ber and the company, lhe claim was govern- 
ed by Art. 115, With all respect we may 
say that in face of the authorities referred 
to above, we are not prepared to follow this 
decision. 

Even if the Indian Limitation Act ap- 
plied to a claim like the present, it has 
been held by a Division Bench of the 
Punjab Chief Court in Harchand Rai v. 
Rang Lal (5) that the ‘period of limittaion 
applicable to a suit brought by a liquidator 
of a public company to recover the unpaid 
amount of calls from a share-holder is six’ 
years from the date of default Wnder Art. 
120, Sch. I, Limitation Act. 

We therefore hold that the applications 
of the liquidators were well within time 
and accordingly accept these appeals with 
costs throughout. 
zN: Appeal accepted. 

(4) 110 Ind. Cas 33; AI R 1928 Bom, 252; 52 B 


477; 30 Bom. LR 549. 
(5)70 PR 1903; 103 P LR 1903; 160 P L R 
1903. 
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MADRAS HIGH COURT 
Civil Appeal No. 120 of 1930 
December 12, 1933 
_Paxennam WALSH AND VARADACHARIAR, JJ. 
“GUNDA NARANNA NAIDU— PLAINTIFF 
—APPELLANT 
versus 
BHAIRI VENKATARAMAYYA 
BHUKTHA GARU NAKKA PAPI 
NAIDU AND ANOTBER— DEFENDANTS— 


RESPONDENTS 
~- Madras Hindu Religious Endowments Act (I of 1925), 
* s. 59 (1), (2) —Excepted temples—Power of Board to 
constitute separate body for management—Powers 
under s, 92, Civil Procedure Code, whether can be 

exercised in respect of such temples. 
The Madras Hindu Religious Endowments Board 
` has, in settling a scheme for an excepted temple 
¿under the Madras Hindu Religious Endowments 
. Act of 1925, no power to appoint such a body as 
is contemplated under s, 59 (2) of the said Act. 

The latter section is confined to maths, 
In respect of excepted temples the Board does 
not possess the powers which the Court has under 
_ 8. 92, Civil Procedure Code, 
‘the two matters referred to ins. 59 (1), namely, the 
_ framing of a scheme and calling for accounts. 


Appeal against the decree of the Dis- 


trict Court of Ganjam in Original Suit 
“No. 55 of 1927. 


Mr. D. Ramaswami Ayyengar, for the 
Appellant. E 
Messrs. P. Venkatarama Rao and K. 


Subba Rao, for the Respondents. 


Judgment.—The appellant brought this 
suit to set aside a scheme ‘framed by the 
Hindu Religious Endowments Board with 
regard to the templeof Sri Katekeswara- 
swami at Bhairi Singupuram. The scheme 
briefly was that the temple was to be 
administered by a body of trustees, three 
-in number, who were appointed for a 
period of three years. The plaintiff, 
‘stating that he was the hereditary trustee 
.that he had not been guilty of mismanage- 
ment and that the scheme framed is 
unnecessary and ultra vires, brought the 
suit for setting aside the same. The 
“Court held that the scheme was not 
ultra vires, that it was not inadvisable 
-and upheld it with a small alteration that, 
-though the plaintif was not a hereditary 
trustee, he could not be turned out except 
-by a suit at the end of three years. 
The finding was that the suit temple was 
an ‘excepted temple’ under s. 5 (5) (a) of 
the Act of 1925, and for the purpose of 
this appeal we propose to confine ourselves 
to that Act. 

This being an ‘excepted temple’ the 
‘power of the Board to frame a scheme 
“is under Chap. VI,-and s, 59 (2) of that 


` . 
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except with regard to- 


‘with regard to these two matters. 
‘is clear 
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Chapter says: : 

“Tf in settling a ‘scheme for the administration of 
: the endowments connected with a math, the Board 
considers it necessary to associate any person with, 
or constitute any separate body for participating 
or assisting in the administration of such endow- 
“ments, such person shall be a person having 
“interest and such body shall consist exclusively 
of persons having interest in such math.” 

The learned District Judge has over- 
looked the important fact that it is only 
a math which is here spoken of and not 
an ‘excepted temple’; and the question at 
issue is whether the Board has, in settling 
a scheme for an excepted temple, power 
to appoint such body as is contemplated 
under .s. 59 (2). The answer to this ques- 
tion will have to be overlooked for in the 
general scheme of the Act. 


The definition of an ‘excepted tanie 
‘this being one such—is .as follows: 
Section (5) (a) ‘a temple which before 1801 
was, and since 1863 has continued to be, 
under the sole management of a trustee whose 
nomination did not vest in, nor was 
exercised by, the Government nor was 


‘subject to the confirmation of the Govern- 


ment or of any publice officer’. -We 
need not deal with the second cl. (b) 
` because the Court has'found that the trustee 
here is not a hereditary trustee. ‘Therefore, 


“ex hypothesi, this is a temple in which 


the Government did not exercise the right 
of appointmeut of the trustee. 

Turning to s. 69 of the Act, we find 
““the Board or Committee having jurisdiction over 
any math or temple * * * * may institute a 
suit in the Oourt to obtain a decree (a) appointing 
or removing the trustee of a math or excepted 
temple”. 

Then follow further matters about-which 
a suit may be brought and it has to be 
noticed that cls. (a) to (d) correspond with 
s..92 of the Civil Procedure Code with 
the exception of the framing of a scheme 
and calling for accounts. When we find 
that the framing of a scheme and calling 
for accounts are the two matters specially 
provided for in s.19 (1) in the case of 
excepted temples, it seems quite clear that 
the Board does not possess the powers 
which the Court has under s, 92 except 
This 
indication that the powers in 
Chap. VI, are restricted and- do not go 
beyond those given to the Board under that 
Chapter. 

Virtually the argument which has been 


‘addressed to us for the respondent is to 


show that s. 59 (2) was not intended to 
-confer special. power on the Board in the 
case of a math but merely to-make.a 
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special restriction when the power under 
s. 59 (1) is exercised with reference to 


maths. That view we cannot accept, 
looking to the general scheme of the 
Act. Similar arguments were adduced 


before one of usin Ramaswami Poosari v. 
The Madras Hindu Religious Endowments 
Board (1), where the question of the right of 
the Board to appoint a receiver to an 
excepted temple was under discussion. It 
was there argued that such rights were 
implied in the general powers of man- 
agement which were conferred upon them. 
Jt was even argued that the provisions 
in 73 of the Act of 1927 which correspond 
tos. 69 of the Act of 1925 were merely to 
enable the Board if they chose to bring 
a suit for the purpose of appointing or 
-removing a trustee, If theargument urged 
before us, that the general power of 
administration presumed to be given under 
8, 14 covers everything which is not 
expressly forbidden, it would follow that 
the methods prescribed for appointing or 
removing a trustee, as well as other reliefs 
for which s. 69 expressly states the Board 
may go to the Court, are really superflu- 
ous. It is beside the point that the Oourt 
acting under s. 92 of the Civil Procedure 
Code, or the Board or Committee when 
dealing with non-excepted temples can 
appoint additional trustees, because here 
we are dealing with the powers of the 
Board in respect of an ‘excepted’ temple 
which is clearly differentiated throughout 
ct. 
ee this view, it is clear that the first 
three clauses of the scheme (a), (b) and (c) 
are ultra vires. Olause (d) of the scheme 
states that the trustee shalltake immediate 
possession. of all the temple properties and 
lease them out by public auction. This 
is apparently intended to refer to prop- 
erty in the possession of the number 
of persons mentioned and referred 
to in Issue No. 3. Thewholeextent of the 
temple properties appears to be about 48 
acres of which 16 acres and odd are in the 
possession of the plaintiff. The lower Court 
says that he is one of the alienees but 
that is clearly wrong. His possession is 
evidently on behalf of the temple. As 
regards the other properties they admit- 
tedly have been held for a long time by 
those in possession and there are no 
materials available on the records as to the 
terms of the grant and whether the prop- 
erty was granted to them or tothe temple. 


(1) 156 1 O 932; (1935) M W N 127; 68 M L J 178; 41 
LWi9. 
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Therefore, the direction that the trustees 
shall take immediate possession ofall the - 
temple properties and lease the same 
appears inadvisable without further 
enquiry. Malfeasance withregard to the 
land was the only charge which the Board 
found established against the plaintiff and 
in our opinion it has not been proved 
that he was at fault in this matter, 
There is no evidence which would justify 
us in saying that he was necessarily 
remiss in this matter or that this is a 
wise direction to give tohim, We, there- 


fore, consider that the whole scheme 
should be set aside and this appeal 
allowed, The plaintiff will be well 


advised in his cwn interest to take proper 
advise as to whether any of these lands 
in the possession of the alienees can be 
recovered for the temple, and if so, totake 
the necessary steps. In the circumstances 
of the case, as there is a question of law 
and as the appeal is partly due to the 
fact that the lower Court did not at all 
notice that s. 59 (2) mentions only maths 


‘and not excepted temples, we direct that 


each side shall bear its own costs both 
here and in the lower Court, : 
A, 


— aan 


LAHORE HIGH COURT 

Second Civil Appeal No. 1172 of 1929 

June 12, 1934 
Tax Onanp AND ABDUL Rasarp, JJ. 
BUDHA SINGH—Dsrenpant— 
APPELLANT 
cersus 
BHAN SINGH AND OTHERS- -PLAINTIFFS 
AND DEFENDANTS— RESPONDENTS 

Custom (Punjab)—Alienation — Antecedent debt in- 
curred for necessary purposes — Whether ceases to be 
just antecedent debt when time-barred— Whether bind- 
ing on reversioners. 

An antecedent debt incurred for necessity does 
not cease to be a just antecedent debt when itis 
time-barred. An alienation of ancestral property 
to payit off is therefore binding on the reversioners ` 
of thealienor. Devi Ditta v. Saudagar Mal (2), 
Kirpal Singh v. Balwant Singh (3) and Gajadhar v: 
Jagannath (5), relied on. 

S. C. A. from the decree of the Addi- 
tional District Judge, Amritsar, dated 
February 26, 1929, oe 

Mr. Gobind Ram Khanna, for the Appel- 
lant. 

Mr. Achhru Ram, for the Respondents. 

Abdul Rashid, J.—On March 18, 1926, 
one Sham Singh executed two registered 
mortgage-deeds in favour of Budha Singh 
with respect to Jan area of 31 kanals 
1 marla of land situate in Mauza Sultan- 
wind in the Amritsar District. The con- 
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' gideration for the first mortgage was 
Rs. 2,600, Rs. 1,100 being due to the pre- 
vious ‘mortgagees and Rs. 900 being due 
to Budha Singh himself on account’ of 
principal and interest on a bond for 
Rs. 500 dated May 24,1921. The considera- 
tion for the second mortgage-deed was 
Rs. 500 and consisted of various items. the 
details of which it is unnecessary to men- 
tion. The mortgagee was placed in pos- 
session of the land in dispute. On Novem- 
ber 28, 1927, the plaintiff Bhan Singh, a 
reversioner of Sham Singh, the mortgagor, 
brought the present suit for possession of 
.the mortgaged property on the allegations 
that the mortgages dated March 18, 1926, 
were without consideration and necessity 
and that as the property in dispute was 
ancestral qua the plaintiff he was entitled 
to a decree for possession. The trial Court 
held that the mortgage for Rs. 500 was 
“without consideration and necessity. With 
respect to the mortgage for Rs. 2,000, it 
was held that Rs. 1,100 had been paid to 
the previous mortgagees, and that this 
sum was therefore due on account of “just 
antecedent debts”. The plaintiff was 
awarded a decree for possession of the land 
in suit om payment of Rs, 1,100 to the mort- 
gage. The mortgagee preferred an appeal 
to the learned Additional District Judge 
who confirmed the decision of the trial 
Court. It was held by the lower Appellate 
Court that the sum of Rs, 500 was actually 
advanced to the mortgagor on May 24, 
1921, and that this sum was spent by him 
in celebrating his marriage. The debt on 
the bond wastherefore incurred for a ne- 
cessary purpose. It was, however, held by 


oa 


the learned Judge that on March 18, 1926, 


the debt due ou the bond amounting to 
Rs. 9.0 had become barred by limitation 
and that therefore so far as the mortgage- 
deed dated March 18, 1926, for Rs. 2,000 
was concerned, the debt dus on the bond 
could not be regarded as a just antecedent 
debt. The mortgagee has preferred a second 
. appeal to this Court. 
The only question that was argued on 
behalf of the appellant was that the debt 
. dueon the bond dated May 24, 1921, was a 
“just antecedent” debt and that therefore 
the mortgage-deed dated March 18, 1926, 
for Rs. 2,000 must be held to be valid in 
its entirety. It was observed in Sardari 
Mal v. Khan Bahadur Khan (1) that a 
“just debt” is one which is (1) really due 
and (2) has been contracted for a purpose 
_ other that one that is immoral or forbidden 
(1) 11 PR 1899, 
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by law or opposed to public policy and (3) 
can be recovered from his person or property 
generally. Ina Full Bench ruling of this 
Court reported as Devi Ditta v. Saudagar 
Singh (2) it was laid down that the words 
“just debts” as used in connection to the 
debts of a male proprietor are: (a) debts 
which are actually due and are not immoral, 
illegal or opposed to public policy and 
(b) debts not contracted as an act of reckless 
extravagance or of wanton waste or with 
intention of destroying the interests of rever- 
sioners. In the Privy Council ruling 
reported as Kirpal Singh v. Balwant 
Singh (3) the definition of a “just debt” as 
given in Devi Ditta v. Saudagar Singh (2) 
was fully approved. In a recent ruling of 
this Court.reported as Daim Singh v. Wir 
Bhan(4) it was observed that a “just debt” 
must be held io mean a debt which is 
actually due and ‘which is not tainted 
with immorality and had not been reckless- 
ly incurred. It- appears that in using the 
words “can be recovered from his person 
or property generally” the learned Judges in 
Sadari Mal v. Khan Bahadur Khan (1) were 
not dealing with the question of time-bar, 
and therefore this observation cannot be 
used in support of the appellant's conten- 
tion. A time-barred debt is undoubtedly a 
debt that is due though the remedy for 
its recovery may be barred. It was con- 
tended on behalf of the appellant that the 
debt due on the bond dated May 24, 
1921, having been held to have been in- 
curred for a necessary purpose the lower 
Courts had erred in holding that it could 
not be regarded as a just debt because 
it was barred by limitation on the 
day when the mortgage-deed dated 
March 18, 1926, was executed. It was 
maintained that the debtor having himself 
included this debt in the mortgage-deed in 
question, it must be held to be a ‘just 
antecedent debt” for the purposes of this 
mortgage. Ithas been laid down ina Full 
Bench ruling of the Allahabad High Court 
reported as Gajadhar v. Jagannath (5), that 
atime-barred debt can constitute a valid 
antecedent debt as a consideration for the 
sale deed executed by a father of a joint 
Hindu family alienating joint ancestral 


(2) 65 PR 1900. 

@) 17 Ind. Cas, 666; 40 O 288, 26 P R1913; 13M L 
T5;11ALJ9:9 PW 913: 17 O LJ 137; 15 
Bom, L R 79;17 0 WN 70: 28 PLR 1913; 24 M L 
J 318; (1913) MW N 58 (P 0). 

C128 Ind. Cas. 318; AI R 1930 Lah, 1058; 31 P L 
Rö 


oy 80 Ind. Cas. 681; A IR 1924 All, 551; 46 A 775; 
22 ALJ 601; L R5 A 458 Civ (F B). 
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family property. Moreover, it is clear that 
under s. 25 (3), Contract Act, a debtor can 
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enter into an agreement in writing to pay - 


wholly or in part a debt of which the 
creditor might have enforced payment but 
for the law for the limitation of suits. In 
my judgment therefore it was open to the 
debtor to undertake to pay the debt due 
on the bond dated May 24, 1921, even 
though it had become barred by limita- 
tion on the day of the execution of the 
mortgage-deed dated March 18, 1926. The 
learned Additional District Judge was of 
the opinion that this debt was incurred for 
a necessary purpose, and I would there- 
fore hold that it is a “just antecedent debt” 
which would be binding on the rever- 
sioners of the mortgagor. 

Both the lower Courts have held that 
the second mortgage for Rs. 500 was not for 
necessity. This finding being one of fact 
cannot be interfered with in second appeal. 
For the reasons given above, I would accept 
the appeal, and in modification of the 
decree of the learned Additional District 
Judge grant the plaintiff a decree for 
possession of the land in suit on the condi- 
tion of his depositing in Court a sum of 
Rs. 2,000 for payment to the mortgagee 
within a period of six months from the 
date of this order. The parties shall bear 
their own costs throughout. I? the plaintiff 
fails to deposit the sum of Rs. 2,000 as 
indicated above, his suit shall stand dis- 
‘missed with costs throughout. 

Tek Chand, J.—I agree in the order 
proposed by my learned brother and the 
Teasons given by him in support thereof. 

N. Appeal allowed. 


. MADRAS HIGH COURT 
Civil Revision Petitions Nos. 187 and 183 
of 1934 ME 
January 24, 1935 
VENKATASUBBA Rao, J. 
N. G. N. RENGASWAMY CHETTY 
— PETITIONER 
$ versus 
- P. K. NATESA CHETTY AND OTAERS— - 
- RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Dispute between sections of same caste or body— 
Applicability of O. I, r. 8—Proper mode of represen- 
“tation. 

Provided there exist a common interest and a 
common grievance, O,J,r. 8, Oivil Procedure Code, 
comes into play and the said ruleocan therefore be 
‘availed of even when the dispute is between two 
groups inter seof the samecaste or body. The 
‘plaintiffs in such a case are not entitled to ask that 


‘guid to represent the rival group. 
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they and the defendants should both be allowed to -i 
represent the same body, namely, the caste or body 
to which they belong, but the plaintiffs should:be 
allowed to represent the particular group or section 
of the caste or body to which the plaintiffs belong, and 
the defendants, the group or section to which the 
defendants belong. Sivathal Periyava v. Nanachuna 
Velumurugu Nadar (1), referred to. 

The view that under O. I, r. 8, Oivil Proceduro 
Code, representation on both sides cannot be aliowed-— 
in the same suit is clearly erroneous. ` 


-.C. R. P. under s. 115 0f Act V of 1908 
praying the High Court to revise the order 


of the Court of the District Munsif of ~ 
Trichinopoly, dated December 13, 1933, and 
made in I. A. Nos. 1798 and 1797 of 1933 
in O. S, No. 433 of 1933. 

Judgment.—The question arises under 


:O. I, 1. 3 of the Civil Procedure Code. 


I must first remark that the plaint is 
badly worded and so are the petitions and 
the lower Court ought to have insisted upon 
the defects being remedied before it made 
the orders in question; but that does not_ 
alter the substance of the matter tobe 
decided, although I may point out that the 
lower Court will do well to require the 
plaintiffs to suitably amend their plaint 
and petitions. 

According to the plaint, there are two 
rival groups in the Vaniya Vaisya com-— 
munity to which -the parties belong; (1) 
the Periya Thanekar faction and (it) the 
Nattamaikar faction. The plaintiffs, alleg- 
ing that they belong to the former body, 
have put forward in the suit a certain 
claim as against the defendant, who is 
They 
applied first that they should be allowed to~ 
sue on behalf of, and as representing, their 
group and secondly, that the defendant 


. should be allowed to be sued as represent- 


‘plaintiffs 


ing his faction; in other words, they applied 
that the action should be regarded as a 
representative one both as regards the 
and the defendant. The. 
objection taken in the lower Court seems to 
be that representation on both the sides 
should not be allowed in the same suit. This 
is a most unreasonable view to take of the 
section, and that contention must be re- 
jected. - 
Next, it is contended that the provision 
does not apply when the dispute is between - 
two groups: inter se of the same caste or 
body. This contention is equally untenable 
and is opposed to the plain terms of the 
section. It is essential under the- section 
that the parties should have the same - 
interest, that is to say, it contemplates a 
community of interest. Provided there exist 
a common interest and a common grievance, 


` 


“4935 
that section comes into play and to give 
effect to the petitioner's contention would 

‘ amount to placing a restricted construction, 
for which there is no warrant. If authority 
were needed for this proposition, it is to be 
found in Sivathal Periyava v. Nanachuna 
Velumurugu Nadar 64 Ind. Oas. 618 (1), a 
decision of Napier and Krishnan JJ. 

As I have said, the plaintiffs’ prayer in 
the petitions is wrongly worded, They 
are clearly not entitled to ask that 
they and the defendant shonld both be 
allowed to represent the same body, 
namely, the Vaniya Vaisya community. 
That of course, would be absurd; but as to 
their real intention there can be no doubt 
and the lower Court’s order should be 
understood in the light of the remarks I 
have made. 
~ The civil revision petitions accordingly 
fail and are dismissed, but in the circum- 
stances I make no order as to costs. 

A. Petition dismissed. 

(1) 64 Ind. Cas, 618; 30 MLT 47, 


= 





RANGOON HIGH COURT 
Criminal Appeal No. 216 of 1935 
March 20, 1935 
Macxney, J. 

RAM PRASAD— APPELLANT 
versus 
EMPEROR— Opposite PARTY. 

Criminal Procedure Code(Act V of 1898), s. 545 (1) 

(b) — Scope of — Compensation for offences which 
accused may have committed but with which he has 
not been charged—Whether can be awarded, 

Section 545, cl. (1) (b), Oriminal Procedure Code, 
allows the Court to order the whole or any part of 
the fine recovered to be applied in the payment to 
any person of compensation for any loss of injury 
caused by the offence. The offence must clearly 

_be the offence of which the accused has been con- 

“victed. It is not possible for the Oourt under these 
rulesto award compensation for the other offences 
which the accused may have committed but with 
which he has not been charged. 


Or. A. from an order of the Additional 
District Magistrate, Rangoon, dated Feb- 
_ ruary 15, 1933. 
Mr. J. C. Ghosh, for the Appellant. 
Mr. Beeeheno, for the Orown. 
Judgment.—There can be: no question 
about the correctness of the conviction of 
the appellant. It was his duty to collect 
the amounts due on bills of Messrs. Finlay, 
. Fleming and Company, Ltd. These bills 
he obtained from the bill clerk Maung Ba 
Gyi, who has also béen convicted under 
8. 406, Penal Code. On receipt of the money 
due on these bills, the ' appellant had to 
make entries imhis bill collector's book and 
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take the cash vouchers and the book with 
the money to the cashierof the firm, It is 
proved in at least three cases that he col- 
lected sums of money amounting in all 
to Rs. 816-12-0, which he failed to hand 
over tothe cashier, It appears that there 
was a large number of other amounts simil- 
arly collected by him and not handed over 
to the cashier, Lut he was charged only in 
respect of these three amounts. His defence 
is that he entrusted his collections with 
Maung Ba Gyi. That this defence is false 


is clear from the fact that he did not make- 


any entry in his collector's book. If he had 
been acting honestly, he could not have 
failed Lo do this. 

It is urged that the sentence passed 
upon him is too severe. The learned 
Additional District Magistrate has given 
adequate reasons for the severity of the 


sentence which he has awarded and I am ’ 


not disposed to differ from him on this point, 
In one respect his order is incorrect. In 


addition to awarding two years’ rigorous ` 


imprisonment, he has sentenced the appel- 
lant to pay a fine of Rs. 2,004 in default, 
to suffer a further six months’ imprisonment 
(out of the fine realised a sum of Rs.. 1,800 
to be paid to the company as compensation) 
in respect of one charge, and in respect of 


. the other two charges he has sentenced him 
imprison-- 


to‘undergo two years’ rigorous 
ment, the sentences to run concurrently with 


the terms of imprisonment imposed on the, 


first charge. 
Now the offences of which the appellant 


has been convicted are three each being - 


criminal breach of trust as a servant of 
sums of money amounting in each case to 
Rs. 272-4-0. Section 545, cl. (L) (b), 
Criminal Procedure Code, allows the Court 
to order the wholeor any part of the fine 
recovered to be applied in the payment to 
any person of compensation for any loss of 
injury caused by the offence. ‘The of- 
fence” must clearly be the offence of which 
the accused hasbeen convicted. It does 
not appear tome possible for the Court 
under these rules to award compensation for 
other offences which the accused may have 
committed but with which he has not been 
charged. 

It is alleged that the appellant has, in 
fact, misappropriated a sum of money 


amounting to several thousands of rupees;: 


but before compensation could be awarded 
to the company in respect of these amounts, 
or a portion of them, it seems to me-neces- 


+ 


sary that the appellant should have been . 


charged with an offence in respect thereto 
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and convicted. 
order of the learned Additional District 
Magistrate to this extent. The sentences 
of imprisonment and fine shall stand; but 
out of the fine paid, a sum not exceeding 
Rs. 272 (Rupees twohundred and seven- 
ty-two only) shall be paid to Messrs. 
Finlay, Fleming and Company, Ltd, as 
compensation for the loss suffered by them, 
To impose fines and award compensation in 
respect of the other two chargss might 
technically amount to an enhancement of 
the sentences thereon, although by reducing 
the fine on the first charge the aggregate 
sentence might be unaltered. As it is ex- 
tremely unlikely that any fine will now be 
paid, the matter may well be left where it 


tands. 
i > Order modified. 


MADRAS HIGH COURT 
Civil Miscellaneous Appeal No. 433 of 1932 
January 17, 1935 
PANDRANG Row, J. | 
Anakkaran Puthiya Valappil Valiapu- 
| rayil KUNHA MINA UMMA AND OTHERS 
: —PLAINTIFFS—APPELLANTS 
versus | 
Anakkaran Puthiya Valappil Valiapu- 
rayil KUNHI PATHUMMA AND OTHRRS— 
DEFENDANTS —RESPONDENTS 
Civil Procedure Code (Act V of 1903), s. 15), 
0. XLI r. 23—Appellate Court—Power to remand —Re- 
mand for re-trial on the ground that judgment contains 
many errors—Legality of—Duty of Appellate 


Court, 
T is open toan Appellate Uourt to remand a 


it for fresh disposal under what are called the 
inherent powers possessed by it, but the inherent 
powers should be exercised with discretion and 
only when the interests of justice require it and not 

ny other purpose, y 

A the lower Oourt had dealt with all the 
issues that arose in the case elaborately, but the 
Appellate Court reversed the judgment and remand- 
ed the case for re-trial on the ground that the 
lower Court had committed several mistakes and 
that its judgment could not be upheld as it 

ood: 
"Hela, that the procedure adopted by the Appellate 
Court was illegal and the order of remand was 
almost an abuse of its power to remand. 


C. Mis. A. against anorder of the Court 
of the Subordinate Judge of Tellicherry 
dated March 10, 1932, and made in A. 5. 
No. 342 of 1929 and 29 of 1930 preferred 
against the decree of the Court of the 
District Munsif of Taliparamba in O. 5. 
No. 45 of 1924. 

Mr. C, S, Krishna Murthi, for the Appel- 
lants. h i ; 


KUNHA MINA UMMA v. KUNHI PATHUNMA (MADR) 
I therefore, modify the . 


isefo . 


Messrs. 0. T. G. Nambiar, K. Kutti- 
krishna Menon and A. Achutha Menon. 
for the Respondents. 

Judgment.—This is an appeal from 
the order of the Subordinate Judge of 
Teliicherry, dated March 10, 1932, remanding 
on appeal a suit for fresh disposal by the 
District Munsif of Taliparamba. ee 

The suit had been originally disposed 
of by the trial Court in August 1925 on 
a preliminary point, and that decision 
was appealed from up tothe High Court, 
and it was after the decision of the High 
Court in 1928, that the suit was disposed 
of on the merits on January 4, 1929, by 
the District Munsif in a very lengthy and 
elabarate judgment dealing with all the 
points or issuesin the suit. The judgment 
of the District Munsif did not certainly 
proceed on a preliminary point, and 
neverthless, the Subordinate Judge in= 
appeal has remanded the suit for fresh 
disposal without giving sufficient reasons 
for taking this course. It is no doubt 
open to an Appellate Court to remand a 
suit for fresh disposal under what are 
called the inherent powers possessed by _ 
it, but the inherent powers, should 
be exercised with discretion, and only 
when the interests of justice require it, 
and not for any other purpose. In this 
case it is not clearly stated by the 
Appellate Court that the interests of 
justice did require a remand. All that 
has been done in the judgment of the 
Appellate Court and it is also a fairly ~ 
lengthy judgment is to point out several 
mistakes which the trial Court had in 
its opinion committed, and finally to 
conclude that “the.-decree of the trial’ 
Court cannot be upheld as it stands”, and. 
that “to decide ‘the suit without keeping- 
in view~the question. raised by the plead- — 
ings would be prejudicial to the interests 
of both parties”. There is no observation 
made that the evidence on record is not 
sufficient to enable the Appellate Court. 
to decide all the issues itself. Nor is 
there any direction that any fresh evidence 
might be let in by -the parties after 
remand. In short, the case appears to be 
one in which the Appellate Court, finding” 
that the trial Court has fallen into error’ 
here and there, instead of correcting — 
those errors and deciding the suit itself, 
in appeal, has asked the trial Court to 
do its work once again in the light of. 
the criticisms made by the Appellate- 
Court of its original judgment. This 
course is one which I cannot approve of. 


` 


— Or 
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and in a case like this, where the suit 
itself had heen pending for many years 
and the trial Court had taken consider- 
able pains in dealing with all the con- 
troversies raised in the suit, there was no 
justification in my opinion, either in law 
in common sense, for the course 
adopted by the lower Appellate Oourt. 
In my opinion, the order of remand is 
almost an abuse of the power of remand 
possessed by an Appellate Court. 

The order appealed from is, therefore, 
set aside so far as it purports to remand 
the suit to the first Court for fresh dis- 
posal, and the lower Appellate Court is 
directed to restore the appeals to its file 
and dispose of them afresh according to 
law. The costs of the parties in this 
Court will abide the result and be provid- 
ed for in the revised decree of the lower 


— Appellate Court. 


p~ 


A. Order set aside. 


CALCUTTA HIGH COURT 
Civil Rule No. 1139 of 1934 
December 11, 1934 
GUHA AND BARTLEY, JJ. 
S. M. BOSE AND otazrs—DEFENDANTS— 
PETITIONERS 
versus 
HAFIZ MUHAMMAD FATEH NASIB 
AND ANOTHER— OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1908), 0. XXXIII, 


s- r, 2—Title suit— Application to continue suit in forma 


~ 


EN 


pauperis—Amendment of application to one for 
permission to sue as pauper—Dismissal of suit— 
Effect—Further proceedings—Jurisdiction of Court 
to entertain, : 

A title suit brought by the plaintiff was ultimately 
dismissed by an order of the High-Court, dated Jan- 
uary 22, 1934. In November, 1932, however, the plaint- 
iff had filed another application to continue title suit 
in forma pauperis which was numbered as a pauper 
case. This application, which had been.dismissed for 
default on November 1], 1933, came up for final 
disposal on June 19, 1934. At the hearing, the 
plaintiff altered the form of the application, and 
urged it as one for permission to sue in forma 
pauperis. The lower Court held that the petitioner 
could not continue the title suit even if it was 
found he was- a pauper. It also held that the 
second application was registered independently, 
and treated by the Oourt as an application to sue 
in forma pauperis and not to continue the suit 
in forma pauperis and that the Court had ample 
jurisdiction to treat it as an independent appli- 
cation: . 

Held, that there was before the lower Court 
throughout the whole of these proceedings, one 
single plaint, the plaint in title suit comprising 
one cause of action. That suit had been dismissed 
before the application now in- question came up 
for disposal, and with the dismissal of the suit, 
fhe sole cause of action disappeared, It was not 
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therefore within the jurisdiction of the Court to 
eatertain further proceedings in the matter. Nor 
was it entirely correct to say that the application 
was one to sue in forma pauperis, and not to 
continue the suit in forma pauperis, 

©. R. from the decision of the Sub-Judge, 
First Court, 24 Parganas, in Miscellaneous 
Case No. 160 of 1933. 

Messrs. S. N. Banerjee and Pramathanath 
Mitter, for the Petitioners, 

Messrs. Suhrawardy and Abdul Hossain 
for the Opposite Parties. i 

Bartley, J.—This Rule was issued: on 
the opposite party, calling on them to 
show cause why two orders made by the 
learned Subordinate Judge, one allowing 
the application of the opposite party No. 1 
to- continue the prosecution of a title suit 
in forma pauperis, which application was 
amended, at the hearing itself, into a 
prayer for permission to sue in forma 
pauperis, anda second order restoring to 
file the said application which had been 
dismissed for default, should not be set 
aside, The facts underlying the matter 
now in question are not in dispute. A 
title suit No. 144 of 1931 brought by the 
opposite party No.1 as plaintiff was ulti- 
mately dismissed by an order of ihis 
Court, dated January 22, 1934. In Nov- 
ember 1932, however, the plaintiff had 
filed another application to continue title 
suit No. 144 of 1931 in forma pauperis, 
which was numbered as pauper case No. 7 
1932. This application, which had been 
dismissed for default on November 1] 
1933, came up for final disposal on June 19, 
1934. At the hearing, the plaintiff altered 
the form of the application, and urged 
it ag one for permission to sue in forma 
pauperis. The learned Subordinate Judge 
held that suit No. 144 had been dismissed 
long ago, so that the petitioner plaintif 
could rot continue it even ifit was found 
that he was a pauper. He went on how- 
ever, to hold that the second application. 
was registered independently, and treated 
by the Court as an application to sue in 
forma pauperis, and not to continue the 
suit No. 144 of 1931 in forma pauperis, and 
that the Court had ample jurisdiction to 
treat itas an independent application. On 
the finding therefore that the applicant 
was a pauper and entitled tosue as a pauper 
he allowed the application. We find our- 
pele entirely ee to assent to the 
conclusion arrived at by the lear 
in oe Court below. A ; peau a 

There was before him, througho 
whole of these proceedings, one in Tar 
the plaint in title suit No, 144 of 1931, 


ein hes 


beo 


comprising one cause of action. ‘Chat suit 
“x had been dismissed before the application 
-now in question: came. up for dispogal, 
» and “with the dismissal of the suit, the 
sole cause of action disappeared. It was 
not, therefore, within the jurisdiction of 
the Court to entertain further proceedings 
inthe matter. Nor is it entirely correct 


to. say, -as the learned. Judge does, that the - 


_ application was one to sue in forma pau- 
peris,.and not .to continue the 
forma pauperis. Apart altogether from 
any value which can be attached to the 
distinction thus sought to be made, it is 
clear from the opening paragraph. of the 


Judge's own order that what he had be-. 


fore him at the actual trial -was an 
application for permission to continue title. 
suit. No. 144 as a pauper,’and not-an ap- 
plication for leave to sue as. a pauper.: We 
_are accordingly of opinion that the orders 
made in this case’ cannot be ` supported 
and that they must be set aside. This 
Rule' is therefore made absolute the orders 
complained of are: set aside and the 
application dismissed. - Petitioner is en- 
titled to his costsin the Rule. We assess 
the hearing-fee at two gold mohurs. 
Guha, J.—lagiee. © = . | 
Ne | Rule made absolute: 


BOMBAY HIGH COURT `- 
Special Bench ` 
Civil Reférence No. 7 of 1934 
.. December21,1934 | 
: - BEAUMONT, C. J., BROOMFIELD ` 
ANDON, J. WADIA, JJ. . 


PLAINTIFF 


SHARANBASAPPA TIPPANNA INDI—. - 


eee versus ` Bs 
SANGANBASAPPA SRIDRAMAPPA 

SHAHAPUR AND OTHERS— DEFENDAN TS 

Stamp Act (II of 1899), ss. 2 (17), 29—Consent 
decree creating charge on immovable property not 
subject-matter of suit—Whether liable to stamp duty 
—Interpretation of Statutes—Taxing Act—Strict con- 
struction—Burden of proof on Crown. 

A Gonsent decree creating a -charge on immovable 
property which is not the subject-matter of the suit-is 
not liable to stamp duty. < 

An Act imposing taxation always has to be construed 
strictly, that is to say, the Crown has to show that 
the tax in question is imposed upon a fair construc- 

_tion of the language used. 4 : 

O. Ref, made by the First Class Sab- 
Judge, Bijapur. - pe? 

Mr. R.A. Jahagirdar, for the Plaintiff. 

Mr. P. B. Shingne, for the Crown. ` . 

Beaumont, C. J.—This «isa reference 
made: -to this: ‘Court - by ~ the First Class 


|. SHARANBASAPPA >. BANGANBASAPPA (BOM) 


suit in- 


- doing. - . 


16610. 
‘Subordinate Judge of Bijapur under:. 


s. 60, Stamp Act. The question which he- : 
„refers to this Court is whether a consent’. 


decree creating a charge: on immovable 4 
property which is not the subject-matter of : 
the suit requires a stamp. Decrees of thig, 


which came into force in 1930, that such < 
decrees became the subject of compulsory- 
registration, and until that event, happened,.-- 
it had apparently no: occurred to anybody | 
that such decrees were liable to-stamp . 


_duty. But the Sub-Registrars now, acting ` | 


under directions given to them by: the 


Commissioner, require such decrees to ber 


stamped, and the quéstion we have to’: 
consider is whether they are correct in So. ; 

It is conceded tbat in the schedule to;* 
the Stamp .Act, enumerating the 
ments which require to be stamped there 
is no direct reference to a consent decree. 
creating a mortgage; but under Art. 40 of 


. the schedule, “a mortgage-deed" is defined 


in s.2, sub-s. (17) of the Act,’ . and the ` 
real question is whether that j } 
includes a decree such as we havein the 


present case. Sub-section (7) provides that 


‘a “mortgage-de2d” includes every instrument 
-. whereby, for ) 
. money advanced or to be advanced, by way 
of loan, or an existing or future. debt, of 
: the performance’ of an, engagerient, _one. 


the purpose of securing 


pérson transfers or creates to or in favour of | 
another a right over or in respect’ of speci- : 
fied property. f ; an 

It is argued by the learned Government’: 
Pleader that a consent 


effect as an agreement. In the present. 


“case the suit was for a money decree, and ; 
the terms of compromise were that a certain ` 
defendants: ` 
and that sum was, charged on immovable’ | 
- properties belonging to the defendants, and 


sum was to be, paid, by the 


itis clear that such an order could only 


-be made by the consent of the defendants. 
“Therefore itis argued that the 


decreeis an instrument whereby 


debt one-person creates in favour of another : 


ightin respect of specfied property. No’. 
dune i alone there - 
would be some force in the contention ; be- - 
cause the decree is only passed by réason , 
of the.agreement of the parties, and | ib. 
argued that the inclusion of that . 


doubt if that_definition stood 


may be 
agreement in a decree of, the’ Court is a 


mere matter of manchinery; but -at the: 


definition | 


decree operates in : 


bo 


consent - 
for the’. 
purpose of securing an existing or future - 


£ 


nature are very common; but it was only ~* 
‘by the amendment of the Registration Act, 


instru- “> 
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Same time, taking the language literally, it 
is the decree ofthe Court, and not the 
agreement of the parties, which actually 
creates the charge, There are, however, cer- 
tain other provisions in the Act which 
throw some light on the question. Reliance 
is placed by the learned Advocate for the ap- 
plicant on the fact that in sub-s. (15), s.2 
of the Act is contained a defini- 
tion of “instrument of partition and 
that definition includes not only the 
case of a partition out of Court, bat 
also a final order for effecting a partition 
passed by any Civil Court, It issaid that 
if the definition of “mortgage-deed” had 
been intended to include a decree of a Civil 
Court, the definition would have so provided 
as it does in the case ol the definition of 
an “instrument of partition.” I donot 
think there is much force in that contention 
because’ the order of the Court for 
effecting a partition referred to in sub-s, (15) 


may or may not bea consent order, and a. 


special provision would clearly be required 
to include anorder for partition made in 
invitum. In the case of a consent decree 
creating a charge, if the definition of 
“mortgage deed” is wide envugh to include 
such atecree,then there is no object in 
having special definition dealing with 
such decrees. A more important point 
arises under s. 29 which provides that in 
the absence of an agreement to the contra- 
ry the expense of providing the proper 
stamp shall be borne, in the case ofa 
mortgage-deed, by the person drawing, 
making or executing such instrument. 

It cannot be said that a person consent- 
ing toan order either draws, makes or 
executes such order. The learned Govern- 
ment Pleader points out that s. 29 is not 
exhaustive. A .good many documents 
chargeable under the schedule are not 
included in s. 29 of the Act and no provi- 
sion is.made .for the incidence of the 
stamp duty upon them and he contends 
that if no provision is made for the in- 
cidence ofths duty ona particular form 
of mortgage-deed, then it merely means that 
such duty willhave tobo borne by the 
person who desires to get the instrument 
stamped. That no doubt is true, andif 
the definition ofa “‘mortgage-deed” includ- 
ed in clear terms a decree creating a 
charge, I should agree that the fact that 
such a decree is not included in s. 29, would 
be irrelevant; but inasmuch as ths defini- 
tion of “mortgage-deed” is certainly not 
clear in including a consent decree, the 
fact that such a consent decrees is not 
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contemplated ins. 29 as being a “mort- 
gage-deed,” is a- material circumstance 
whick “goes to show that such a decree was 
not intended to be included in the defi- 
nition of a .mortgage-deed. There are no 
other provisions in the Act which are rele- 
vant. An. Act imposing taxation always has 
to be construed strictly, that isto say, 
the Crown has to show that the tax in 
question is imposed upon a fair construc- 
tion of the language used, and having 
regard to the fact that the schedule does 
not expressly refer to any decree of.a 
Court except adecree for partition, and 
to the fact that the definition of “mortgage- 
deed” does not in terms clearly includé 
a consent decree creating a charge, coupled 
with the fact thats. 29, seems to indicate 
that such a consent decree was not intended 
to be included in such definition, I think 
we must hold that decrees of this nature 
are not liable to stamp duty, and we must, 


therefore, answer the question in the 
negative. < 

Broomfield, J.—I agree. 

N.J. Wadia, J.—I agree. i 

N. Answer accordingly. 





ALLAHABAD HIGH COURT 
Criminal Revision No. 1078 of 193 
February 7, 1935 : 
KENDALL, J. 
RAM SINGH AND OTAERS— APPELLANTS 
versus aot 
EMPEROR—Opposire PARTY | 
Penal Code (Act XLV of 1860),s. 96—Tenante 
believing to have right to cultivate and éngaged 


in cutting crops—Accused interfering, claiming 
title—Fight—Accused, whether entitled to, sight 
of private defence. f | : 

Where the new tenants entered into possession 


of the plots in dispute and had sown a cro 
there and when they were engaged in cutting 
‘the crop the accused interfered and „2 ; fight 
-ensued! ~ 
Held; -that' the accused were not entitled to the 
right of, private defenda, 


_Cr. R. from an order of the Sessions 
of Mattra, Judge dated December 7, 1934. 
_Messrs. P. L. Banerji and Kumuda 
Prasad, for. the -Appellants. ta 

Mr. Krishna Chandra Bhargava, forthe 
Opposite Party. | 


~Order.—The applicants in the-case from 
which ths present application arises- were 
convicted by a Magistrate of offences under 
ss; 326..and:323 of the-Indian -Penal. Gode 
and: haye. been -sentenced to short! terms 
ofreimprisonment and - those. convictions aad 
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- sentences have been upheld by the learned 
‘Sessions Judge sitting at Muttra. It has 
. been urged by Mr. Pearey Lal Banerji in 
-support of the application that the findings 
‘of the lower Appellate Court are based on 
- its decisions on questions of title which 
have been negatived by a subsequent 
„decision of the Revenue Court. The evi- 
.dence relating to title is discussed at 
- considerable length in the judgment of the 
Sessions Judge who was betrayed into a 
> very long argument on this question, but 
sthe matter before-him was a comparatively 
simple one.” Certain plots which had been 
-in the -holding of one Murli and of which 
èthe sub-tenant had been Aidal Singh were 
‘the subject of this dispute. The land- 
eholder: Bharat Singh had obtained a decree 
‘for arrears of-rent. against Murli and had 
-gob.an order for his ejectment from these 
plots. He had actually obtained possession 
from the’ amin and hed got a dakhalnama 
executed. He had then executed a lease 
in favour of Radha Kishen and Kanchan, 
who are the complainants in the present 
case. Aidal Singh as sub-tenant of Murli 
was contesting Bharat Singh's right’ to 
eject Murli, but at the time when this dis- 
pute arose, namely the beginning of 
August 1934, the posilion was that Murli 
had at any rate been formally ejected. 
The new tenants Radha Kishan and 
Kanchan had, according to the finding of 
the Magistrate, entered into possession of 
the plots .in_ dispute and had sown a crop 
there. The applicants, who according to 
their own case,. were entitled to these fields, 
“because Murli had not been, legally ejected 
;80 that his tenancy had never terminated, 
yarrived on'the scene and attempted to 
\interfere'with the cutting of the crop by 
Radha Kishan and Kanchan. A fight 
,ensued in the course of which both parties 
:veceived: injuries, but when cross cases 
‘were “instituted in the -Magistrate’s Court, 
„he convicted the applicants and acquitted 
the other side because. he held that the 
other aside “had been in possession of the 
field and had sown the crop. If thelearned 
Sessions Judge had merely examined the 
evidence and confirmed these findings, there 
¿would have been no difficulty, but unfor- 
tunately he has devoted almost the whole 
of the 1d pages of his judgment to discuss- 
ding the question of title which he was 
mok. in a position to decide and has thus 
‘given; rise to the questions which have 
been argued in this Court in revision by 
Mr. Banerji.. The argument is that what- 
ever injuries were. caused by the present 


RAM SINGH V. itupmRoR (ALL) 


156 10 


applicants to the complainants were justifi- 
ed by the right of private defence. It has 
now been proved, it is said, by the decision 
of the Revenue Courts that Murli was not 
legally ejected, that’ the landlord had no 
right therefore to execute the patta in favour 
of Radha Kishan and Kanchan, that they 
were trespassing, and that the applicants 
were therefore justified in protecting their. 
own property. If the Sessions Judge had 
merely come toa decision on the evidence 
that the crop had been sown by Radha 
Kishan and Kanchan this would have 
been a clear confirmation of the finding 
of the Magistrate. But in his elaborate 
discussion about title he has remarked that 
these tenants must have been in possession 
because they were entitled to it, and the 
only evidence to which he refers is that of 
the patta executed in their favour by Bharat 
Singh. 

“It: is at any rate clear that whether 
Bharat Singh had a right to lease the 
land or not, the tenants Radha Kishan 
and Khanchan believed themselves to 
have a right to cultivate these fields, and 
they were actually engaged in cutting 
the crop which they themselves had sown 
when they. were attacked by the present 
applicants. It is possible that if their 
action had amounted to a criminal trespass, 
that is to say, if they had dishonestly 
entered the land for the purpose of com- 
mitting an offence, the applicants would 
have had a right of private defence. But 
this case does not really arise, because 
according to the findings of both Courts 
the other tenants were in possession and 
not only that, but they were in possession 
under colour of a title. I am told that the 
Revenue Oourt has held that the proceed- 
ings of Bharat Singh were not in-good faith 
and that these new tenants were acting as 
his puppets. But there is nothing on the 
record of the Criminal Court to show that 
they were acting in anything but good 
faith and on that: point the finding of the 
Revenue Court is certainly not binding on 
them. This being so, there is no. ground 
for interfering with the order passed, and 
the application fails and is dismissed. The 
applicants are on bail and must surrender 
to their sureties, | 

“D. Application dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No, 214 of 1932 
December 13, 1934 
GUHA AND BARTLEY, JJ. 
AKSHAY KUMAR SAHA—PGLAINTIFE— 
APPELLANT 
VETSUS 
KAMINI KUMAR SAHA AND OTHERS — 
DEFENDANTS—RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), 3.76 (2) H— 
Improvement —Erection of dwelling house suitable to 
requirements of- occupancy tenants — Whether con- 
stitutes improvement—‘Out-offices', meaning of —Place 
of worship in dwelling house used by tenants and their 
family—Whether appurtenant to house—Long user 
—Value not deminished—Improvement. 

The erection of a dwelling house suitable to the 
requirements of the tenants having rights of occupan- 
cy in them, has always been considered to be within 
their rights; and the erection of a dwelling house 
whether ofmasonry, bricks, stone or any other 
material whatsoever, for the tenant and his family, 
together with all necessary out-offices, is recognised as 
an “improvement” as contemplated by the 
Tenancy Act, 18-5, 8.76 (2) (A). 

. The word “out-ofices' used in s. 76 (2) (f)is nos 
sufficiently clear and comprehensive in the matter 
of the intention of the legislature; and the clauses 
which specify what constitutes improvement within 
the meaning of s. 76, Bengal Tenancy Act, cannot be 
taken to be exhaustive. A place of worship ina 
dwelling house, used and intended to be used by 
the tenants and their family, must be taken to be an 
appurtenance to the house itself, and where iz 
has not been found to be a structure or work 
executed by the tenants which has in any way 
diminished the value of the landlord's property, it 
cannot but be considered to be an improvement. 

C. A. from appellate decree of the Sub- 
Judge, Third Court, Mymensingh, dated 
July 31, 1931. 

Messrs. Atul Chandra Gupta, Bhagirath 
Chandra Das and Jman Chandra Roy, for 
. the Appellant. 

Messrs, Basak and Jogesh Chandra Sinha, 
for the Respondents. 


Bengal 


. Guha, J.-—The plaintiff in the suit in 
which this appeal has arisen, prayed for 
relief by way of permanent injunction in 
the matter of a masonry structure des- 
cribed as mantop, and for a declaration 
of his right to demolish the same in case 
the brick-built structure of a permanent 
nature were completed during the pen- 
dency of the litigation. The case of the 
plaintiff before the Court was that the 
defendants were tenants-at-will, and had 
no right to have a permanent pucca struc- 
ture in their homested. The claim of the 
plaintiffs in the suit was resisted by the 
defendants, who asserted that they were 
raiyats with rights of occupancy, and were 
“under the law entitled to build a perma- 
nent pucca mantop on their homestead, as 
part of their dwelling house, - - 
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According to the finding arrived at by 
the Oourts below, the defendants were 
occupancy raiyats, and a mantop in the 
defendants’ house has existed for several 
generations. The mantop was formerly 
roofed with corrugated iron sheets and had 
pucca plinth. The defendants were now. 
“after pulling down the old mantop 
erecting a pucca mantop with bricks on 
the old site”. The question before the 
Court below, on the finding, arrived at 
by it was whether the defendant had any’ 
right to erect a pucca structure like the 
building under construction: could the 
structure be called an improvement within 
the meaning of 8.76 (2) (f), Bengal Ten- 
ancy Act ? 
There can be no question that the 
structure sought to be raised, and which. 
had almost been completed at. the time. 
when the case was pending before the 
Court of Appeal below, was an appur-. 
tenance of the dwelling house of the de- 
fendents. The mantop was in existence 
for avery long.time; as a house for per-, 
forming the annual pujas performed by- 
orthodox Hindus having faith in the re-, 
ligion of their forefathers and in the forms, 
of worship practised by them, and having 
also sufficient means and the inclination. 
to perform them. The erection of a 
dwelling house suitable to the require- 
ments of the tenants having rights of 
occupancy in them, has always been con- 
sidered to be within their rights; and 
the erection of a dwelling house whether 
of masonry, bricks, stone or any other 
material whatsoever, for the tenant and 
his family, .together with all necessary 
out-offices, has now been recognised as 
an “improvement” as contemplated by 
the Bengal Tenancy Act, s. 76 (2) (f). The 
question then arises whether a particular 
structure or any work executed -by the 
tenant of a hoiding substantially diminishes 
the value of his landlord's property: 
s, 76 (3). This latter provision contained 
in the Bengal Tenancy Act was recog- 
nised on the principle that every man 
who possessed a right to hold the land 
permanently, that is of a ‘right of occu- 
pancy, can do what he likes with the 
land, so long as he does not injure it to 
the landlord's detriment (see in this .connec- 
tion Nayamatoolah v. Gobind Churan (1). 
The word ‘‘out-offices” used in s. 76 (2) (7) 
is not sufficiently clear and comprehen- 
sive in the matter of the intention of the 


> (1)-6 WR (Act 10) 40, ; 


964 
legislature; and the clauses which specify 
what constitutes improvement within the 
meaning of 8. 76, Bengal Tenancy Act, 
cannot be taken to be exhaustive. On the 
footing that a place of worship in a 
dwelling house, used and intended to be 
used by the tenants and their family, must 
be taken to be an appurtenance to the house 
itself, that it has been treated as such 
for a very long time, and that it has not 
been found to be a structure or work 
executed by the tenants which has in any 
way diminished the value of the landlord’s 
property, is cannot but be considered to 
be an improvement as contemplated by the 
statutory provisicns referred to above. 
The position would no doubt have been 
different, if it could ke established, which 
has not been: done inthe case before us, 
that the’ mantop was intended to be a 
temple for the defendants and their neigh- 
bours, and was not going to be treated as 
a part of their dwelling house, or that the 
mantop was being constructed for the 
purpose of worship of gods not by the 
defendants only, but by others as well. 
The result of the conclusion we have 
arrived at is that the decision of the Court 
of Appeal below, must be upheld for the 
reasons stated above. The appeal is dis- 
missed with costs. 

‘Bartley, J.—I agree. 

N. . "Appeal dismissed. 


ALLAHABAD HIGH COURT 
Oivil Revision Application No. 607 of 1934 
February 4, 1935 
NIAMAT-ULLAH, J. 
JUGAL KISHORE—DEFENDANT 
—APPLICANT 
Versus 
Mer. P, K. BANERJJ, OFFICIAL 
RECEIVER— PLAINTIFF anp GANGA 
SAHAI AND ANOTHER—DEFENDANTS— 
OPPOSITE PARTIES 
Limitation—Plaintiff and defendant originally 
creditor and surety—Subsequent agreement, by which 
surety undertakes to pay the sum unconditionally 
—Suit against him within three years of agreement, 
whether ltes—Surety. 
Where originally the relationship between the 


plaintiff and the defendant was that ofa creditor and. 


surety but that relation is superseded by an agree- 
ment by. which the surety unconditionally under- 
takes topay the amount, ihe surety becomes the 
debtor anda suit against him within three years 
-of the agreement should be decreed even though 
the agreement has been entered into on failure of 
the principal debtor to pay. 


QO. R, App. against the. decree, of. the 
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Judge of Small Cause Court, Cawnpore, 
dated September 11,1934, ` 

Mr. N, C. Vaish, for the Applicant. 

Mr, J, B, Banerji, for the Opposite 
Party,. 

Order.—This is an application for revi- 
sion of a decree passed by the learned 
Judge of the Small Cause Court at Cawn- 
pore. The appellant in this Court was the 
The suit 
which has given rise to this revision was 
brought by the plaintiff opposite party for 
recovery of Rs. 896 and interest on foct of. 
an agreement admittedly executed by the 
defendant. The agreement recites that 
the plaintiff had agreed to give credit 
to Ganga Sahai Sat Narain for the sum 
of Rs. 800 which represented the price of 
cloth bought by the aforesaid persons and 
that he had stood surety for the payment 
of that sum but that as they had failed 
to make the payment the executant (the 
defendant) was made liable and agreed to 
pay it without interest by instalments of 
Rs. 150 a year. 

One of the pleas taken in the lower Court 
and the solé ground of  revison in this 
Court is that the suit is barred by 
limitation. The agreement is dated Jan- 
uary 10, 193], and the suit was brought on 
January 10, 1934, that is within three years, 
Learned Counsel for the applicant explain- 
ed the significance of that plea which puts 
an entirely different complexion on it. The 
contention is that the plaintiff allowed his 
remedy against Ganga Sahai Sat Narain 
to become barred by limitation which 
operates as a discharge of those debtors 
and consequently under s, 134 the surety’s: 
liability is at an end. If this is the defen- 
dant’s plea in substance it cannot take the 
form of a plea of limitation as between the 
plaintiff and the appellant and it should have 
been based on the terms of s. 134, Indian 
Contract Act which is relied on. As a 
matter of fact a separate plea based on that 
section was taken inthe lower Court but 
was over-ruled. If I were to take a strict 
view of this question, I could dismiss the 
revision onthe ground that the plea of 
limitation being the only plea in the 
memorandum of revision it can have no 
force the suit having been brought within 
three years from the date of the agreement. 
Ido not, however, consider it desirable to 
base my decision on a purely technical 
point of this kind. I have heard Counsel 
for the parties on the merits and am of 
the opinion that the decree of the lower 
Oourt must stand. | 
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It is true that originally the relationship 
between the plaintiff and the defendant 
was that ofa creditor and surety. That 
relationship was superseded by the agree- 
ment of January 10, 193), by which the 
defendant unconditionally undertook to 
pay thesum of Rs, 800, by instalments. 
It may be thatthe reason for this uncon- 
ditional undertaking was the failure on 
the part of Ganga Sahai Sat Narain to 
pay, According to the terms of the agree- 
ment the defendant became the debtor 
and it is in that capacily that he was 
sued iu this case. For this reason I think 
the decree of the lower Court is correct. 
The application for revision is dismissed 
with costs. 


D, Application dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 71 of 1934 
December 19, 1934 
ADDISON AND Din Monaumap, JJ. 
Musammat UDA BAI—JUDGMENT-DEBTOR 


s —APPELLANT 
versus 
RAM AUTAR BINGH—DEOREE-HULDER 
— RESPONDENT 


Civil Procedure Code (Act V of 1998), 0. XXI, rr. 
66, 89—Scope of—Deposit of amount relying onsale 
proclamation—Claim for rateable distribution on 
basis of another decree allowed—Deposit, if sufficient 
to set aside sale — Interpretation of Statutes — Legal 
enactment—Construction in plain sense—Unambiguous 
language. ‘ 
f4WhenfO XXT, r. 66. (2) (di, Civil Procedure Code, is 
read with O. XXI, r,89(1) (b) the only conclusion is 
that if a judgment-debtor relying on the relevant 
entry made in the proclamation of sale, deposits the 
amount which it ‘specifies as the amount for the 
recovery of which the sale is ordered, he 
sufficiently complies with the requirements of 
law. It is impossible to interpret the terms of the 
rule differently and unjust to punish a judgment- 
debtor for doing what the law requires him to do, 

A proclamation of sale is the only document to 
which publicity is intended to be given under 
the rules and the rest is hidden in the archives 
of the Court, - 

Where a proclamation of sale was made out in 
respect ofa decree and the decree-holder on a 
subsequent application was allowed to join his 
claim for rateable distribution on the basis of 
another decree which he held against the judg- 
ment-debtor who deposited the amount specified 
in the sale proclamation: 

Held, that the sale should be set aside under 
O. XXI, r 89. 

154 Tnd. Cas. 641! reversed. 

A legal enactment must be interpreted in 
plain sense and’ so long as its language 
clear and unambiguous, a subject cannot 
penalised -for construing it literally and not 
trepreting it in a manner not warranted by 
plain language. * 


L. P. A, from an order of Rangi Lal, 


its 

is 
be 
in- 
its 
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ieee 
J., dated May 9, 1934, reported as 154 
Ind, Cas, 611. : 
Messrs. Jagan Nath Aggarwal and 
Mitter Sikri, for Appellant, : ; 
Messrs. Kishan Dayal and Bhagwat 
Dayal, for Respondent. 
Judgment.—This is a Letters Patent 
Appeal from the order of a Single. 
Bench of this Court, 


Ram Autar Singh, respondent held an 
executable decree for Rs. 767-7-0 against 
Musammat Uda Bai in case No. 258 of. 
1925. He sued out execution of this- 
decree and as he was holding another decree- 
against the same judgment-debtor in case 
No. 82 of 1931, from the Court of Lala 
Charanjiv Lal, he further applied fora 
rateable distribution in respect of the 
second decree too. Both proceedings were, 
consolidated and the decree-holder's entire 
claim came to Rs, 975-11-0. A house be- 
longing to the judgment-debtor was attach- 
ed and in due course, this house was order- 
ed to be sold. Necessary steps were then 
taken by the Court and among others a 
proclamation of the intended sale was, 
drawn up under O. XXI, r. 66 (2), Civil Pro- 
cedure Code. In the column provided in 
the prescribed form for specifying : 
“as fairly and accurately as possible the amount for 
the recovery of which the sale is ordered.” 

Rupees 767-7-0 only were entered. On 
May 16, 1933, the house was sold for Rs. 700. 
On June 12, 1933, the judgment-debtor 
presented an application under O. XXI, r. 89, 
Civil Procedure Code, for setting aside the 
sale and along with her application deposit- 
ed a sum of Rs. 806-2-0 calculated as under: 
“(a) for payment to the purchaser, a sum equal to 
5 per cent of the purchase money ; and (b) for pay- 
ment to the decree-holder, the amount specified in. 
the proclamation of sale as thatfor the recovery of 
which the sale was ordered.” , ted 

Various objections were raised to this 
application by the decree-holder withthe 
result that the Subordinate Judge disallow- 
ed it on the ground of non-compliance 
with the requirementsof law. He found 
that though the judgment-debtor had cor- 
rectly deposited the amount which was 
actually mentioned in the proclamation of 
sale yet as it fell short of the decretal 
amount, it was insufficient in the eye of: 
the law. Inhisview it was the judgment- 
debtor’s business to know and deposit the 
correct amount for which the property had 
been ordered to be sold. He was also of- 
opinion that although the judgment-debtor 
had asked for permission to deposit.the. 
amount along with her application for set- 
ting aside the sale, and the permission had 


Saru 


966 


been given, yet as the amount was actually 
deposited on the 13th, the rule had not been 
observed which contemplated that the de- 
posit should precede the application. The 
judgment-debtor preferred an appeal 
against this order which came up for hear- 
ing before Rangi Lal, J. The learned 
Judge held the second ground frivolous, 
but agreeing with the decision of the exe- 
cuting Court on the first ground dismissed 
the appeal. Hence this Letters Patent 
Appeal. 

We have heard Counsel on both sides at 
length andhave decided that this appeal 
should succeed. Even, if the provisions of 
law as contained in O. XXI, r. 89, Civil Pro- 
cedure Code, is to bestrictly applied, there 
can be no justification for reading into it 
the words that are not there. 
actment must be interpreted in its plain 
sense and so long as its language is clear 
and unambiguous, a subject cannot be pena- 
lised for construing it literally and not 
interpreting it in a manner not warranted 
by its plain language. 
(1) (b),-r. 89 requires to be deposited for 
payment to the decree-holder is : 

“the amount specified in the proclamation of sale as 
that for the recovery of which the sale was ordered.” 
and this exactly what under O. XXI, r. 66 
(2) (d), Civil Procedure Code, the law enjoins 
to be ‘specified in the proclamations 
of sale. . Reading the two provisions oflaw 
together the only natural conclusion that is 
possible is that ifa judgment-debtor rely- 
ing on the relevant entry made in the pro- 
clamation of sale deposits the amount which 
it specifies as the amount for the recovery 
of which the sale is ordered, he sufficient- 
ly complies withthe requiremente of law. 
It isimpossible to interpret the terms of 
the rule differently and unjust to punish a 
judgment-debtor for doing what the law 
requires him to do. A proclamation of sale 
is the only document to which publicity is 
intended to be given under the rules and 
the rest is hidden in the archives 
of the latest working of the Court. 
It will undoubtedly work a great 
hardship on the public, mostly illiterate, 
if we expect from them a knowledge 
of the latent working of the Court in 
preférence to that of its patent actions. 
In thecase before us, the main decree 
for which the execution was originally 
taken out wasthe onein case No. 258 of 
1925, which was for Rs. 767-7-0 only and it 
was on a subsequent application of the 
decree-holder that he was later allowed,to 


join his claim for rateable distribution on ` 
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the basis of the other decree that he was 
holding. i 

In these circumstances any judgment- 


debtor could have bonestly believed that 
the amount entered in the proclamation of 
sale was the correct amount and it would 
bea sheer travesty of justice to rob an 
innocent person of his legal right merely 
on the ground that the law required of him ` 
not only a bare knowledge of what the 
Court had entered inthe proclamation of 


sale, butalso an insight into the inner 
working of the. minds of the 
Court and its officials. The learned 


Judge has based his decision on. Munaji 
Kuvarji v. Aramita (1). The facts of that 
case, however, are not identical with the 
facts of this case. The learned Judges there 
merely decided that an undertaking ‘to 
pay a certain amount was not payment 
and the provisions of r. 89 must be strictly 
complied with in order to enable the 
judgment-debtor to obtain the advantage 
of the concession. It is no doubt true that in 
that case though no amount was specified in 
the particulars and conditions of the sale 
asthatfor the recovery of which the sale 
was ordered, yet the judgment-debtor was 
penalised for not depositing the full amount, 
but unfortunately the argument now ad- 
vanced before us was not fully developed 
there. The judgment of the Single Judge 
under appeal in that case had disposed of, 
this question by merely remarking that : 
“the proclamation did specify the amount inferential- 
ly for it referred to the decree " 


But those remarks cannot apply to the 
case before us as we find that in the pro- 
clamation of sale here the only decree to) 
which reference has been made is the one. 
in suit No. 258 of 1925, and the sum speci- 
fied in the proclamation of sale correctly 
represents the amount involved in that de-` 
cree. Jt may be interesting to note that. 
even in the earlier proclamation of sale 
which was issued in January 1933, the. 
same amount had been specified. f 

In Chundi Charan v. Banke Behary (2), 
it was observed that if there was nothing: 
to show that there was any mistake of the 
Court by which the judgment-debtor was 
induced to deposit an insufficient amount, 
the saleshould not be set aside. This clear- - 
ly supports the appellant, as in this case it 
was the mistake of the Court that had play- 
ed the mischief. To the same effect are 


the remarks made in Makbool Ahmad v., 


(1) 63 Ind. Oas. 39; A I R 1922 Bom. 193; 46 B 171; 
23 Bom. L R 847. 


(2) 26 O 449; 3 O W N 283, 
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Bazle Sabhan (3), where a Bench of the 


Calcutta High Court laid down that when | 
judgment- 
debtor had been calculated by an offcer - 


the amount payable by the 


of the Court and had been deposited an 
order setting aside the sale must be made 
by the Court asa matter of right. Refer- 
ence may also be made to Abul Nasar 
Rashid-ud-Din Ahmad Khan v, Lalta- 
Prasad (4) in which a Division Bench of the 
Allahabad High Court lays down the la 

as follows ; i 

“To entitle a person to the beneft of r. 89 it is 
sufficient if he deposits in Court the amount speci- 
fied in the proclamation of sale as that for the re- 
covery of which the sale was ordered. If the procla- 
mation of sale is incorrectly drawn up and faile to 
specify the full amount for the recovery of which the. 
sale was ordered, that is not a circumstance which 
cn be invoked in derogation of the terms of the 
rule.” 

For reasons given we accept this appeal 
with costs. The sale held on May 16, 1933, 
will be set aside under O. XXI, r. 89, Civil 
Procedure Code. 


ON Appeal accepted. 


(3) 25 O 609, ; 
mo 71 Ind. Cas, 1018; AIR 1923 All, 315; 2LALJ 


ALLAHABAD HIGH COURT 

_ Second Civil Appeal No, 340 of 1933 
s March 13, 1935 
GANGA NATE, J. 

RAM REKHA PANDEY— DEFENDANT 
—-APPELLANT 

versus < 
INDER TE WARI—PLAINTIFF | AND OTAERS 


— DEFENDANTS — RESPONDENTS 

Agra Tenancy Act (III ‘of 1926), s. 99—Question 
of jurisdiction, how determined — Plaintiff alleging 
himself tenant and suing trespasser for possession— 
Suit, if cognizable by Civil Court. 

The jurisdiction of the Court is to be initially de- 
termined by the allegations made in the plaint and 
the allegations made in the written statement cannot 
oust that jurisdiction unless and until the allegations 
of fact have been gone into, tried judicially and 
found to be proved, and the plaintiff's allegations 
have been found to be false. Oonsequently, where a 
plaintiff alleging himself to be a tenant sues a defen- 
dant treating him as a trespasser, for possession and 
compensation regardinga holding ora part thereof 
and the defendant pleads tenancy, the suit is main- 
tainable in the Oivil Court, Ananti v. Channw (l), 
relied on. ve 

S. C. A. from the decision of the Additional 
Subordinate Judge of Ballia, dated Jane 
uary 9, 1933. 

Mr. Baleshwari Prasad, for the Appel- 
lant. 

Mr, Jwala Prasad Bhargava, for 
Rebpondents ‘ 


the 
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Jud gment. —This is a defendant's appeal. 
and arises‘ out of a suit brought against’ 
him by the plaintiff to recover possession, 
over plot No. 487 described in the plaint.” 
The plaintiff's case was that Sheoraj Tewari 
was its tenant and on`his death the plain- 
tiff and defendants Nos. 2 and 3 succeeded. 
to it by survivorship as members ‘of’ the 
joint family. Tilku Pandey held the ‘land, 
as sub-tenant from Sheoraj Tewari. Tilku 
Pandey died 32 years ago without leaving 
any heir. On his death ‘the plaintiff and. 
defendants Nos. 2 and 3 took possession: 
over the grove in dispute as tenants, 
Defendant’ No. 1 applied to the Revénue 
Court for entry of his name. in succession, 
to Tilku Pandey deceased, and on ‘the. 
strength of the order passed ‘by the Revenue 
Court in his favour he dispossessed the. 
plaintiff and defendants Nos. 2 and 3 on, 
August 6, 1931. Defendant No.1 contended. 
that the "plaintiff | and defendants. Nos: 2 
and 3 did not belong to the-family of 
Sheoraj Tewari nor were they joint with 
him and consequently they had’ no right 
or interest in the grove in dispute.  Tilku, 
Pandey had taken’ the land from the 
zamindar and was the real tenant and 
planted the grove and that he (defendant 
No. 1) had succeeded to the land in 
dispute from Tilku Pandey and was: in. 
rightful. possession , over it. ‘The triat 
Court (the learned Additional Munsif) held: 
that the plaintiff and defendants Nos. 2 
and 3 were joint with Sheoraj Tewari and! 
were entitled ‘to the grove in question by 
survivorship. He also found that Tilku 
Pandey was the sub-tenant and defendant 
No.-1 was entitled to the land in dispute 
as his heir. The: learned Additional’ 
Munsif decreed the suit for coadstructive! 
possession, An- appeal was filed by the 
defendant ‘and a cross-objection by - thé’ 
plaintiff. The learned Additional Sub-* 
ordinate Judge, Ballia, agreed. with the 
finding of the learned "Additional Munsif 
as regards Sheoraj Tewari being joint with 
the plaintiff and defendants Nos.2 and3 
and the plaintiff and defendants Nos. 2 
and 3 succeeding to the grove-in dispute 
by survivorship.. He further found that 
defendant No. 1 did not belong to the 
family of Tilku Pandey and therefore he 
was not Tilku Pandey’s heir and had no 
interest in the grove in dispute. He also 
found that Tilku Pandey was the sub- 
tenant of Sheoraj Tewari and had planted 
the grove sometime before 129 Fasli but. 
he. (Tilku Pandey) had ceased to have any 
right in the grove, after sometime and the. 
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plaintif’ ahd defendants Nos. 2’ and 3 had 
been, in possession over the grove in suit 
from. before Tilku Pandey's death and they 
weéré entitled to a decree for possession. 

On thé findings’ recordéd by the learned 
Additional Subordinate Judge which are 
findings of fact and are based on evidence, 
thé -plaintiff is entitled to 
pusseesion’ aš defendant No. 1 is not found 
to. have any.right or interest in the grove in 
dispute. The learned Counsel for thé 
appellant urged that the suit was not 
Cognizable by the Civil Court as it was 
barred bys. 99 of the Tenancy Act (Act 
Tit ‘of 1926). The plaintiff's case, as will 
appear from his plaint, was that Sheoraj 
Tewari, the plaintiff and defendants Nos. 2 
and 3 were members of the joint Hindu 
family, that, on- the death of Sheoraj 
Tewari, the ‘plaintiff and defendants Nos. 2 
aiid 3 became the owners of the whole of 
the joint property by right of survivorship. 
The plot in dispute as alleged by plain- 


tiff was the cultivatory holding of the- 


plaintiff and defendants Noe. 3 and 3. 
Tilku Pandey had taken it as sub-tenant 
and planted a grove thereon agreeing to 
give half of the produce to the plaintiff 
and defendants Nos. 2 and 3. About 32 
years ago Tilku Pandey died issueless 
and since his death the plaintiff and de- 
fendants Nos. 2 and 3 and Sheoraj Tewari 
remained in possession and occupation of 
the land in dispute as tenants and grove- 
holders. Defendant No. 1 had nothing tc 
do with Tilku Pandey and had no concern 
with the grove in dispute. The plaintiff 
further stated that defendant No. 1 had 
disporsessed the plaintiff a short time before 
the suit cn the strength of an order of the 
Revenue Court for the entry of the name of 
defendant No. 1 against the land in 
dispute that defendants’ possession was 
altogether wrongful. It will be thus 
evident that all the allegations in the 
plaint referred to above clearly show that 
défendant No. 1 was alleged by the plain- 
tiff as arank trespasser in possession to 
the property in dispute without any right 
or interest. Section 99 of the Tenancy Act 
lays down that 

“Any tenant or rent-free grantee ejected frcm or 
prevented | from obtaining poesession of, his holding 
or’ any part thereof, otherwise than in accordance 
with the provisions of this Act, by— 


(a), his landholder or any person claiming as land- 
holder to ‘have a right to eject him, or 

b) any. person claiming through such Jand-holder 
or perscn’ whether ss tenant or otherwise, may sue 
the. persen £o ejecting him or keeping him out of 
possession, ; 

(i) for ‘postéssion of the holding: ~ ae 
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@) for compensation for wrongful dispo ssessio 
an 

(iii) for compensation for any improvement he may 
have made.” 

In this case tbe defendant has not been 
alleged by the plaintiff to be claiming 
through the landholder or any person 
claiming as landholder. On the other hand, 
as already stated, the defendant has been 
alleged as a trespasser. Where a plaintiff 
alleging himself to be a tenant as in this 
suit sues a defendant treating him as a 
trespasser, for possession and compensation 
regarding a holding or a part thereof, and 
the defendant pleads tenancy, the suit is 
maintainable inthe Civil Court. This view is 
fully supported by the Full Bench case in 
Ananti v. Channu (1). As held therein 

“The' jurisdiction of the Court is to be initially 
determined by the allegation made in the plaint 
and the allegations made in the written statement 
cannot oust that -jurisdiction unless and until the 
allegations of fact have been gone iato, tried 
judicially and found to be proved, and the plaintiff's 
allegations have been found to be false.” 


Section 99 of the Tenancy Act on the 
face cf it contains only a description of 
the suit. The suit was clearly cognizable 
by the Civil Court. The defendant, as 
already stated, was found to have no title. 
The judgments of the lower Courts cannot 
be assailed, It is, therefore, ordered that 
the appeal he dismissed with costs and the 
decree of the lower Court be confirmed. 

Permission to file a Letters Patent Appeal 
is er 

Appeal dismissed. 

aj 124 Ind. Cas. 540; (19:0; A L J256; A IR 1950 


All, 193; 14 R D 201; Ind. Rul. (1930) All. 540; 52 A 
501 (F B). 
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RANGOON HIGH COURT 
Criminal Revision No. 126-B of 1985 
March 27, 1935 
Maoxney, J. 

M. B. IGNATIOUS— APPLICANT 
versus 
ALAGAMMA— RESPONDENT 
Criminal Procedure Code (Act V of 1698), s. 4E8— 
Husband beharing in violent manner to wife—Wife 
leaving hcuse— Refusal to return— Habitual ill-trèat- 
ment,if should te proved — Proceedings under 
Chap. XXXII ate of a summary nature — Court, if 
should go deeply into relationship of parties— 
Revision—Court of revision—Duties of—Interference 

with Magistrate's decision, when proper. 

Where the husband has behaved in a violent manner 
towards his wife who has consequently left his 
houee, itisnotnecessary for her to prove habitual 
ill-treatment in order to justify her refusal to return 
to his house. ; 

Proceedings undér Chap XXXII, Criminal Pro- 
cedure Code are ofa summary nature and the Court 
has not to go and should not go, so deeply into the 
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relationships of the parties as a Oivil Court would 
have to do. If parties are not pleased with the 
decision of the Criminal Court under the chapter, 
their best plan is to apply to the Civil Court to settle 
their disputes. 

Where the Court dealing witha case is a Court of 
revision it will not approach the matter asif it were 
a Court of appeal. So long as the proceedings of 
the Magistrate are- in order and so long as the 
Magistrate has fairly estimated the evidence before 
him in his own mind, his decigion should not be dis- 
turbed even if the High Oourt should beof the opinion 
that on the evidence another conclusion might have 
been reached. 


Cr, R. from an order of the First Addi- 
tional Magistrate, Rangcon. 


Mr. P. K. Battacharryya, for the Ap- 
plicant. 

Mr. G, D. Williams, for the Respond- 
ent, l 


Order.—This application has been argu- 
ed very much as if it were an appeal, 
The Court dealing with this case is a 
Court of revision and will 
the matter as if it were a Court of Appeal. 
So long as the proceedings of the Magis- 
trate were in order and so long as the 
Magistrate has fairly estimated the evidence 
before himin his own mind, his decision 
should not be disturbed even if this Court 
should be of the opinion that on the 
evidence another conclusion might have 
been reached. 

The applicant, Ignatious, and the res- 
pondent, Alagamma, are said to ke 
Christians and man and wife. They ap- 
pear to have lived together for a number 
of years and begotten four children. In 
May there was a quarrel between them, so 
violent that Alagamma left Ignatious’ 
house with her children and refused to 
return. What actually transpired during 
the quarrel is not of very much import- 
ance. It is the fact of there having been 
a quarrel, that is of importance. There 
is no doubt that the applicant did suspect 
his wife of undue intimacy with a person 
called Muniyan. No evidence has been 
brought to show that there were any just 
grounds for this suspicion but the suspicion 
evidently worked in the applicants’s mind, 
and I suppose, culminated in this quarrel. 
Alagamma says that the quarrel began by 
Ignatious telling her that he wanted to 
get rid of her, because he proposed to take 
another wife. The learned Advocate for 
the applicant has argued that this is an 
absurd statement. No doubt, it is, but 
when persons quarreled with one another they 
do not think of making true statements 
or probable. . statements; they 
saying things which they believe will hurt 


rawatrovs v. ALAGAMMA (RANG) 


not approach - 


think of: 


969 - 


the other person, and this would be a 
very hurtful thing for a husband to say 
to a wife. I can well believe that this is 
what he actually did. The very absur- 
dity of the allegation is in favour of the 
fact that it was made. ; 

However that may be, there was a very 
violent quarrel, sufficient to prevent thesé 
two persons being able to live together 
amicably in the future. The respondent, 
Alagamma, further’ alleged that Ignatious, 
on two subsequent occasions, came to the 
house where she was staying and as- 
saulted her. The Magistrate has believed 
the evidence in regard to this matter, and 
I can see no reason for differing from him. 
For the latter assault Alagamma prosecuted 
Ignatious in the Court of the Fifth Addi- 
tional Magistrate, Rangoon, in Criminal 
Regular No. 3600 of 1934. Orders were 
passed on July 17, 1934, convicting Igna- 
tious of causing grievous hurt to Alag- 
amma, under s. 325, Penal Code. , This 
conviction was set aside on appeal - to this 
Court, this Court holding that- there was 
no doubt that the appellant and his wife 
hada violent quarrel and a struggle in 
the course of which they were found 
rolling about the ground, and that it was 
most probable thatthe injuries were caused 
by a fall rather than by direct blows on 
the part of Ignatious. For this reason the 
conviction was set aside. This does not . 
affect the matter from our present point of 
view, No man who indulges in such un- 
seemly quarrels with his wife canbe 
said to be behaving properly towards her. 
We are told that Ignatious isa- man of 
exemplary character, who smokes not, 
neither does he drink,and so cn, but very 
often persons of this type are the most 
difficult to live with and wake up for their 
virtues in these respects by unsympathetic 
and unfeeling conduct. 

There is good evidence that Alagamma 
complained on many occasions that her 
husband ill-treated her. I am asked to 
disregard this evidence. But it seems to 
me unlikely that she would have made 
such statements to respectable persons of 
their community, unless there was some 
foundation of truth in them. The main 
point which has been urged on behalf of 
the applicant is that he has shown a genuine 
desire that his wife should return to him 
and be supported by him in their house. 
It may beso, and there is evidence that 
these quarrels at the two houses already 
mentioned arose because the applicant 
wished to bring his wife back to the house. 
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Further, on July 26, the day before sen- 
tence in the criminal case was passed 
against him, he summoned a punchayat to 
deal with the matter. Alagamma did not 
appear and on the 28th she caused a 
lawyer to send Ignatious a notice in 
regard to her maintenance. There was 
another punchayat on the August 31 at 
which Alagamma was present. It seems 
that on this occasion she made demands as 
to the conditions for her return, which she 
must have known would never be accepted. 
Bo ik is clear that Alagamma is deter- 
mined not to return to her husband, Does 
the mere fact that the husband desires 
her return make her refusal to return 
unjustifiable? I do not think so. It is quite 
clear that these two people are as at pre- 
sent circumstanced, unlikely to be able to 
live together amicably. 

“The applicant has behaved in a very 
violent manner towards his wife. He may 
have thought himself justified, or he may 
merely have been unable to control his 
temper, but the fact remains that he has 


behaved in a violent manner. He has 
suspected her of infidelity, which he has 
not been able to prove. These circum- 


stances, to the Magistrate’s mind, justified 
Alagamma’s refusal to return to him, and I 
am not disposed to hold that the Magis- 
trate is entirely wrong in this decision. 
I do not suppose that the applicant has 
habitually ill-treated the respondent, but 
lt is not necessary for her to prove habi- 
tual ill-treatment in order to justify her 
refusal to return to his house. Proceed- 
ings under Chap. XXXII, Oriminal Proce- 
dure Code, are of a summary nature and 
the Court has not to go and should not go, 
so deeply into the relationships of the 
parties as a Civil Court would have to do. 
i parties are not pleased with the deci- 
sion of the Criminal Court under this chap- 
ter, their best plan is to apply to the Civil 
Court to settle their disputes. Here it 
seems to me that there is no sufficient reason 


for holding that the Magistrate has wrongly ` 


granted maintenance to Alagamma. He 
has given his reason for considering her 
refusal to live with Ignatious justi- 
fable, I am unable to see any reason 
for interfering with the decision of the 


lower Court. This application is dis- 
missed. f 
N Application dismissed. 
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. _ ALLAHABAD HIGH COURT 
Civil Revision Application No. 583 of 1934 
February 5,1935 | 
NIAMAT-ULLAH, J. 
KAILASH NATH—DerFenpant— 
APPLICANT 
VETSUS 
Pandit CHANDRA BHAN—PLAINTIFE— 
Opposite Party 
Limitation Act (IX of 1908), Sch. I, Art, 62—Pay- 
ment of money for depositing as security to obtain 
contract—-Contract not obtained but money not returned 
—Suit for same—Liability admitted but agreeing to 
pay person who was found entitled, under suit for 
dissolution of partnership—Held, there was new con- : 
tract to pay and limitation ran only from such date. 
Where certain money was paid by a person to an- 


- other for depositing as security to obtain a contract, but - 


thecontract was not obtained and the money was not . 
returned and ina suit for such amount the defendant, 
admitted liability to pay the same but said that he was 
willing to pay it to the person who will be found to 
be entitled for the same in a suit for dissolution of 
partnership among the parties : 

Held, that the original agreement, under which the 
plaintiff paid the money to the defendant for deposit 
was superseded by a subsequent agreement arrived . 
at during the pendency of the suit and that limita- 
tion ran only from such date. 

C, Rev, App. against an order of the Small 
Cause Court Judge of . Cawnpore, dated 
August 15, 1934 

Mr. V. D, Bhargava, for the Applicant. 

Mr. B. Mukerji, for the Opposite Party.’ 


Order. -This is an application for re-- 
vision under s. 25, Small Cause Courts Act, 
by the defendant, against a decree passed 
by the learned Judge, Small Cause Court 
at Cawnpore. The suit which gave rise 
to the revision was brought by the plaintift- 
opposite party for recovery of Rs. 394 
and interest on. the allegation that the 
parties to this case had agreed to take 
a joint contract from the Public Works 
Department at Jhansi, that the plaintiff 
paid Rs. 394 to the defendant, who .was 
to contribute an egual amount and to 
deposit the whole as security in case the 
contract was given, that the money was 
deposited in the Public Works Department 
but the contract was not obtained and 
that the money was returned to the de-. 
fendant, who is liable to refund what had 
been paid by the plaintiff. The plaint 
goes on to allege that four persons,. 
including the parties to this case and 
one Banerji (the name of 4th person is not 
material) were concerned in a certain 
partnership, that a suit for dissolution of 
partnership was pending in the Oivil 
Court at Jhansi, that Banerji instituted a 
suit against the parties to this case Claim- 
ing the sum of Rs, 394, now in question 
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as his, that in that suit the defendant 
made astatement admitting his readiness 
to pay it to Banerji or the plaintiff accord- 
ing as the right of one or the other was 
determined and that the plaintiff agreed 
to defer his claim till the question of 
right to the money was decided. The 
suit brought by Banerji was decided on 
February 19, 1932, and it was found that 
Banerji had no claim to the sum in 
dispute. The suit which has given rise to 
this revision was instituted on February 9, 
1934. A number of pleas were taken by 
the defendant in contesting the *plaintifi's 
claim. It was alleged that the Court at 
Cawnpore had no jurisdiction to try the 
suit, as the plaintiff had paid the sum in 
dispute at Jhansi, Limitation was also 
pleaded. It was also urged that the suit 
was barred by res judicata. ‘Lhe lower 
Court over-ruled all 
decreed the plaintiff's suit. 
three questions have been 
revision. 

The question of forum may very briefly 
be disposed of. The plaintiff, while 
giving his own evidence, stated that he 
had handed over the money to the de- 
fendant at Cawnpore. This statement has 


The aforesaid 
argued in 


been believed by the lower Court, and I. 


see noreason to do otherwise. This being 
so, the Court below had jurisdiction to try 
the suit. 

As regards the question of res judicata, 
the writien statement has baldly asserted 
that the suit is barred by resjudicata. It 
does not assert what the issues involved 
in the Jhansi case were, what the Court 
decided and how that decisicn bars the 
determination of any of the questions in 
controversy in the present case. No copy 
of the pleadings or judgment of that case 
has been produced. In these circumstancs 
I am of opinion that the plea of res 
judicata cannot be seriously considered 
and the lower Court was right in repelling 
1t. 

The important question on which argu- 
ments have been addressed in revision 
is of limitation. It is contended that the 
period of limitation for the suit is three 
years to be computed under Art. 62 from 
the date when the money was received. In 
my opinicn the original agreement, under 
which the plaintiff paid the money to the 
defendant for deposit in the Public 
Works Department, was superseded by 
a subsequent agreement arrived at during 
the pendency. of Banerji’s suit. The 
parties to this case were examined ag 
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witnesses. The defendant, who appears l 
to have also been examined in pleadings, 
stated. that the sum of Rs. 394, paid by 


-the plaintiff, wasin dispute in the Jhansi 


case and was also claimed by Banerji, 
that he could .not pay. it in both suits 
and that, though he was ready to pay it, 
he should not be made to pay till the 
Jhansi case was decided. As already 
stated, we do not know how this sum was 
in dispute in the Jhansi case and how 
the controversy in that case was settled.- 
Itis not stated in the written statement that 
this sum was credited to the plaintiff in, 
the partnership account, nor is there any 
proof of that fact. Both the parties to 
the present case were also parties in 
Baverji’s case, in which it was definitely. 
decided that Banerji had no right to this 
money. It follows that the plaintiff's title 
to this money was judicially affirmed. 
The plaint stated that notice of demand 
had been served upon the defendant 
before the present suit was instituted. 
The defendant has not specifically stated 
in the written statement that no notice 
was sent to him. The whole paragraph in. 
which this allegation occurs is denied. 
The plaintiff's statement as a witness, 
recorded in this case, is not detailed, and 
it is inthe highest degree, probable that 
he re-affrmed his allegation in the plaint 
that he had agreed to accept the offer of 
the defendant made in his statement in 
Banerji’s suit that the money might be 
paid by him after the question of right 
was determined. All the circumstances 
point to the conclusion that the under- 
standing between the plaintiff and the 
defendant was that the defendant be al- 
lowed to retain the money as a stake 
holder tillit was judicially decided as to 
whether the plaintiff was entitled to it. 
In this view, there was a novation of con- 
tract. The present suit having been 
instituted within three years from the 
date of decision in Banerji’s case, the 
suit must be considered to be within time. 
In this view, it is not necessary to con- 
sider the alternative ground on which the 
judgment of the lower Court seems to 
proceed, viz., that the defendant was a 
trustee and consequently there was no 
limitation for a suit by the plaintiff. 

The result is that this application fails, 
and is dismissed with costs. < 

D. Application dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
` COURT 
Criminal Appeal No. 309 of 1934 
March 29, 1935 
FERRERS, J. O, AND RUPOHAND, A.J. O, 
KHIMJI KHETSI AND ornexs— 
APPELLANTS 


versus 
EMPEROR—Respronpent 

Criminal trial—Charge—Same facts constituting 
different offences—Charge, how to be framed—Confes- 
sion—Retracted confession— Conviction, if can be based 
on such uncorroborated confession — Confession, if 
becomes inadmissible when retracted— Explosive 
Substances Act "(VI of 1609), s. 4—Absence: of proof 
that explosions caused brought accused uithin Acit— 
Conviction, legality of—Gramaphone needle, if 
canbe regarded as lethal weapon. f 

Where the same facts will constitute different 
offences, the indictment may, and ought to, charge 
each such offence so as to meet every possible 
view of the case. But when only one offence 
has been committed, the punishment must not 
exceed that applicable to the graver offence. [p. 
"972, col. 2.] ‘ 

A Court may convict an accused person on 
his own uncorroborated confession which has 
been subsequently retracted, provided the Court 
is satisfied that theconfession was made voluntarily 
and that it is true in fact. Khair Mohamad v. 
Emperor (1), followed. f 

Per Rupchand, A.J.C.—It is true that where 
more persons than one are being tried jointly 
for the same offence and a confession made by 
one of such persons affecting himself and some 
otherof such personsis proved, the Court may 
take into consideration such confession as against 
such other person, as well as against the person 
who makes such confession and a confession, merely 
because, it has been retracted, does not become 
inadmissible in evidence against a co-accused, 
although its evidentiary value is thereby con- 
siderably diminished. But before a statement made 
by an accused person is treated as evidence against 
a co accused, it must amount to a confession 
of the very crime with which he and the co- 
accused are charged, and, for that purpose, 
where the sole evidence in the case is the confession, 
the Court is bound to take into consideration 
the confession as a whole,and not only a part 
of it, Gour Chandra Das v. Emperor (2) and 
Durjan v. Emperor (3), relied on. 

It is unsafe to accept the tainted testimony of 
a co-accused so long as itis not corroborated 
in material particulars. This is more so when 
such an -accomplice has not adhered to his 
statements. Man Singh v. Emperor (4), referred 
LA cause an explosion with the object of 
frightening soldiers is no doubt a serious thing. 
But in the absence of proof that the explo- 
sions caused were of sucha nature as to bring 
the accused within the Explosive Substances Act, 
the charges as laid against them cannot be upheld. 
- Per Ferrers, J. C.—A  gramaphone needle can 
scarcely be regarded as a lethal weapon, |p. 974, 
col, 1.] 


Mr. Goverdandas Tahilram, for the Appel- 


lants. ; 
Mr. C. M. Lobo, Public Prosecutor, for the 
Crown. 
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Ferrers, J. C.—Appellants were com- 
mitted for trial in the Sessions Court of 
Hyderabad under s. 120-B, Indian Penal 
Code, and ss. 3, 4 and Sof the Explo- 
sive Substances Act. Section 120-B of the 
Indian Penal Code, provides for the punish- 
ment of criminal conspiracy. Section 4 of 
the Explosive Substances Act imposes a 
penalty upon any person who does any act 
with intent to cause by an explosive sub- 
stance, or conspires to cause by an explo- 
sive substance, an explosion of a nature. 
likely to endanger life: Section 3 punishes 
the actual causing of such an explosion. 
There appears to be some redundancy here. 
If s. 120-B, Indian Penal Code be read with 
8. 4 of the Explosive Substances Act, it 
appears that the accused are charged 
with conspiring to conspire, Those 
of the accused who are charged and 
convicted under ss. 3 and 4, Explosive 
Substances Act, appear to have been charg- 
ed with attempting to commit and with 
actually committing the same offence. It is 
pessible that this method of drawiog up 
the charge may be defended. Where the 
same facts will constitute different offences, 
the indictment may, and ought to, charge 
each such offence so as to meet every’ pos- 
sible view of the case. But when only one 
offence has been committed, the punish- 
ment must not exceed that applicable to the 
graver offence. The principal offence with 
which the accused are charged, is that they 
did unlawfully and maliciously cause by an 
explosive substance explosions of a nature 
likely to endanger life or to cause serious 
injury to property. 

The facts about which there is nc gerious 
dispute, are these: A 

On June 16, 1933, two private soldiers, 
Lock and Ripley, were coming down the 
Fort Incline at about 10 o'clock night when 
a bomb exploded close behind them. Lock’s 
coat was scorched and there was a stain 
upon the bottom of his trousers. One of 
the men was carrying a bag in his hand. 
In consequence of the explosion the bag 
escaped from his hand, and when it was 
recovered, gramaphone needle was sticking 
in it. 

On September 17, at 9 o'clock at night, a 
Similar incidert occurred. The soldiers 
concerned were Spellman and Yates. They 
were on patrol duty when something ex- 
ploded behind them. Spellman felt some- 
thing strike him on the back of his neck. 
He afterwards picked up what appeared to 
be the remains of a test ‘tube. Some. 
scattered pieces of glass were recovered in: 


1935 
the neighbourhood and Spellman found a 
gramaphone needle sticking in his trousers. 
On October 12, 1933, a third explosion 
occurred. This was in the house of a 
cloth merchant named Bulchand. Some- 
thing exploded in his court-yard. The 
glasses in some cupboards were cracked, 
but no injury was done to any person. 

The fourth and last explosion took place 
on November 27, 1933. Two soldiers were 
riding on bicycles when an_ explosion 
occurred which brought one of them to the 
ground. He discovered afterwards a 
scratch in one of his boots. Two other 
soldiers Yates and Druce were looking on 
and Yates laid hands upon the man who 
had thrown the bomb. This man was after- 
wards allowed to depart unmolested, but he 
was subsequently identified at an identifica- 
tion parade as the accused Karsondas. 

The points for decision are:— 

(1) Did Karsondas cause an explosion 
on October 16, 1933, on September 
17, 1930, and on November 27, 
1933 ? és ae Yes 
(2) Did Khimji engage with him in a 
conspiracy to cause these explo- 


sions? a... pee Yes 
(3)" Was Khimji present when they were 
caused? ... Yes 


(4) Where the explosions of a nature 
likely (a) to endanger life, or (b) 
cause serious injury to Proper ? 
sa a av o 

These points concern Karsondas and 
Khimji. With the remaining appellant 
Virji I shall deal separately hereafter. 


Karsondas had made a full confession. 
He says: | 

“J and Khimji consulted each other that in order 
te terrify the soldiers we should prepare crackers and 
throw over them. Khemji brought manchir -and 
potash from the bazar ...Jhe crackers were made 
in my house by Khimii...... On June 16, 1933, I 
threw one cracker on two soldiers ..... On September 
17, I threw a cracker on four soldiers near the tomb 
on the Tilak Road. Khimji had accompanied me..... 
On November 27, I threw another cracker on four 
soldiersin Obakla quarter...... One soldier met me 
wa....He took me to the remaining three soldiers.. I 
stood there with them for two minutes... . One 
soldier told me to go away. I therefore, went away.” 

In the Court of the Committing Magis- 
trate, Karsondas was asked whether he 
had made this statement which was read 
out tohim. His answer was: 

“Yes, I made this statement. It is correctly 
recorded, but I made it under Police threat. I stated 
before the Magistrate what the Police taught me to 
Bay. 
It will be observed that Karsondas does 
not, strictly “speaking, contradict his con- 
fession, Hedoes-notsay: “Tt is not true,” 
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He says that it was not voluntarily made. 
Now, the truth of the confession is cor- 
roborated by two of the soldiers who success- 
fully identified Karsondas. An identifica- 
tion parade was held by Mr. Samson, the 
District Superintendent of Police, Hyder- 
abad, who himself took precautions to see 
that the test was genuine. Yates was 
called up first and he identified Karsondas 
as the man whom he had seized in the 
street near the scere at the time of the 
explosion. Dyson was next called and he 
also picked out Karsondas as the person 
whom Yates had brought and who had 
afterwards slipped away. Corroboration is 
also afforded by Rijhumal a grocer who 
sold the chemicals required for the manu- 
facture of the explosive. These chemicals 
were bought by Khimji but on one occa- 
sion he was accompanied by Karsondas. 

Khimji has also made a detailed confes- 
sion. Headmits that he threw a cracker, 
but he denies any homicidal intention. He 
has told the story more fully than Karson- 
das but there is no material difference. 
Khimji was also asked by the Committing 
Magistrate whether he had made the con- 
fessional statement recorded by the City 
Magistrate, and he answered : 

“Yes, It is correctly recorded. Police told me 
that if I did not make that statement they would put 
a pistol in my possession and get me ten years’ punish 
ment for it.” 

Now, it is wellsettled that a Court may 
convict an accused person on his own un+ 
corroborated confession which has been sub- 
sequently retracted provided, of course, 
that the Court is satisfied that the confes- 
sion was made voluntarily and that it is 
true in fact: Khair Mohamad v. Emperor 
(1). The corroboration of the confession 
made by Khimji consists principally of the 
evidence of Rijhumal the grocer from whom 
Khimji made his purchases and of Tuljo, 
the keeper of a tea-house who had served a 
cup of tea to Karsondas and Khimji who 
left his shop together a few minutes before 
the explosion, Some doubt has been thrown 
upon the sufficiency of this corroboration, 
But the learned Judge says: 

~“ Ryen if there had been no corroboration I would 
have accepted these retracted confessions as 4 true, 
voluntary and reliable piece of evidence against these 
accused,” 

Tn so doing the learned Judge seems to 
be justified by what was before him. He 
was entitled to believe the confessions to be 
true, but what he has actually done 
is to treat them as true in part and 
in part untrue. When the prisoners say : 

(1) 146 Ind. Oas. 180; AIR 1933 Sind 313; (1933) 
Or, Cas. 1043; 6 RS 57; 35 Or. LJ 17, ; - 
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“We made and threw these bomb” they 
are believed. But when they sey: “Our 
-intention was not to kill anybody” they 
are believed no longer, Such selection 
appears to be illegitimate, There is as 
-much reason to give credit to the one „part 
of the confession as to the other. Section 3 
of the Explosive Substances Act requires 
that the explosion shall be of a nature likely 
-to endanger life or cause serious injury to 
-property. But the explosion caused by 
‘Karsondas was not of such a nature. The 
‘experiment was tried some three times. On 
each occasion the bombs exploded very 
close to the persons at whom they were 
thrown. The damage caused on each occa- 
sion was trifling. On the first occasion 
Spellman is supposed to have received an 
-injury on the back of the neck. He says, 
however, “I am notsure whether any blood 
came out of my injury or not,” On the 
second occasion there was found a scratch 
on his boot. He, however, himself says : 

“ The scratch on my boot could be caused by its 
coming in contact with some part of my bicycle, I 
cannot say whether the scratch on my boot was due 
‘to the bicycle or due to the explosion.” 


The explosive used seems to have been 
compounded of materials to be found in 
the shop of any apothecary in the bazar 
and to be such as is used for making ordin- 
‘ary pyro-technical toys. The explosion 
appears to have been produced by bringing 
sulphuric acid in contact with other com- 
‘ponents and this sulphuric acid seems to 
‘have been contained in 4-test tube which 
would be broken on impact with the ground: 
This affords an explanation of the small 
‘pieces of glass which were picked up in the 
‘neighbourhood of the explosion. Grama- 
phone needles may have been added. But 
‘a'gramaphone needle can scarcely be regard- 
ed as a lethal weapon. 


’ ‘These are the facts and in my mind the 
inference to which they lead is this. These 
two men have attained what should be years 
of discretion: but by their own account they 
seem to have the intellectual immaturity 
of boyhood. They have been foolish enough 
to play a prank of the kind which might 
be expected of irresponsible school-boys. 
They have been playing with the gun 
powder, and their object was to make 
somebody jump. This is what they them- 
selves say, and what they say is borne 
out by ascertained fact. Such a piece of 
folly may be called mischievous in the 
popular, but not in the technical sense. 
Damage to the amount of Rs. 100 was 
neither caused nor intended and the act 
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‘statement to me that Virji 
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does. nor therefore fall within s. 435. No 
dwelling, and no place of worship was 
destroyed, ands, 436 does not apply. The 
explosion was not the accidental result of 
rashness or negligence: it was wilfully 
caused and s. 285 is, therefore, not appro- 
priate. The two appellants have done a 
very reprehensible thing, for which they 
deserve to be sharply taken to task. 
But that they intended to take life, of 
to cause serious damage, has not been 
proved, nor do I believe it to be true, 
The conviction under the Explosive Act 
cannot stand, but Karsondas at least may 
properly be convicted under s. 323, Indian 
Penal Code. 


My own opinion is, that Khimji might 
be convicted under the same section 
read with s ll4. It is true that the 
charge, as framed, does not expr ssly in- 
clude s. 323, but the series of acts 
proved against thesa two accused, is such, 
that under s. 326, Criminal Procedure 
Code this charge might also have been 
made; and under s. 327 they might, there- 
fore, as I think, be convicted of this 
offence, although they were not charged 
with it, 6 


In this, however, I find that my learned 
brother is not at one with me. He holds 
that since Khimji was charged under ss. 
4 and 5 only of the Explosives Act, and 
not under s. 3, he cannot be convicted 
under ss. 323 and 114. The point “is 
technical: but as we are not at’ variance on 
any substantial question, I defer to his 
opinion, and acquit Khimji. 

Against Virji the case stands on a 
different footing. Virji has made no con- 
fession and if the confessions of the other 
two can be used against him at all, they 
can be used only with great difference and 
much circumspection. 

Used in this way, they amount to 
nothing. Virji was not in company with 


Karsondas and Khimji on June 
16, on September 17, or on Septem- 
ber 27. The bomb which Virji is 


said to have thrown is the bomb which 
burst in Bulchand’s shop on October 12, 
About this any knowledge which Karson- 
das may have is avowedly mere hearsay, 
Karsondas says:—‘Khimji made this 
had thrown 
this-cracker in the house of the cloth- 
dealer.’ Khimji’s own source of informa- 
tion does not appear but he does not 
pretend to have been an eye-witness. He 
says that he gave Virji a cracker, and 
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told him not to throw it at 
but a soldier. He goes on:— 

' “Virji went and threw it in the house of one foreign 
cloth merchant, I met Virji at night time. I told, 
him he had not acted rightly...... He made no reply.” 

This Virji was the first of the three 

appellants upon whom suspicion fell. 
Information about him was given by a 
spy who has neither been named nor 
called. Such information may be true, 
but in Court the value of it is nil. 
_ Virji was arrested and he pointed out 
to the Police the shop in which the 
explosion had occurred. This shop was, 
of course, already known to the | olice, 
it must have been known to very many 
of the inhabitants of Hyderabad, and if 
it was known to Virji also, no inference 
of guilt can bedrawn. 

Virji also knew where “Khimji lives. 
But from this knowledge to infer a 
criminal conspiracy is to take a very 
long step. 

Tt is stated that in Karachi some chemi- 
cals were found in Virji's possession but 
this discovery is the subject of separate 
proceedings. 

On the whole the attempt to connect 
Virji with the explosions in Hyderabad 
seems to us to be unsuccessful. We 
think that the opinion of the assessors 
who would have acquitted Virji need not 
be rejected. 

We therefore acquit Virji and Khimji 

and direct.that they be set at liberty. 
. The conviction of Karsondas is altered 
to a conviction under s. 323, Indian Penal 
Code and the sentence upon him reduced 
to the period already undergone. 


Rupchand, A.J. C.—The appellants 
and one Himathlal were charged with the 
offence of conspiracy to commit offences 
punishable under ss. 4 and 5 of the 
Explosive Substances Act, 1908, and the 
appellants Karsondas and Virji were also 
charged with offences punishable under 
s. 3 of the Act committed by them in 
pursuance of that conspiracy. 

. Himathlal has been’ acquitted while the 
appellants have been convicted of the 
offences with which they were charged. 
‘They have been sentenced to different 
terms of imprisonment, sentences to run 
concurrently, the maximum sentence against 
Khimji being that of five years under 
s. 120-B read withs. 4 of the Explosive 
Substances Act,:and against Karsondas 
and Virji of six years under s. 3 of the 
Explosive Substances Act. 
‘ The learned Advocate for the appellants 
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does not dispute the fact that four explo- 

sions were caused at Hyderabad at the 

places and on the dates specified in Lhe 
charge, and thereis unimpeachable evi- 
dence to prove this fact. 

Three questions therefore arise for our 
consideration : (1) Whether the appellants 
or any of them conspired to cause the 
explosions. (2) whether the acts complained 
of fall withinthe purview of the Explosive 
Substances Act? and (3) whether any of 
the appellants did cause any of the explo- 
sions, and, if so, which? 

-In dealing with the evidence on the 
first point, the learned Judge below has 
relied upon (a) circumstantial evidence, 
(b) the retracted confessions of the ap- 
pellants Karsondas and Khimji, and (c) 
evidence of witnesses Exs. 27, 42, 45, 46, 59, 
62 and 63. 

The circumstances referred to by the 
learned Judge under head (a) are these:— 

(1) That at Karachi, Sub-Inspector 

Tharumal came to know of the 

existence of the appellant Virji. 

This was after the third explo- 

sion. 

That from Virji he learnt about 
the existence of the conspiracy. 
That a few days later he got 
information of the fourth explo- 
sion and thus found that the 
information given by Virji was 

true. 

That at a search made of Vizji’s 
house at Karachi certain chemi- 
cals were found. , 

That Virji pointed out to the Police 
the places at Hyderabad where 
explosions complained of had 
taken place. 

That Virji pointed out to the 
Police the house of the accused. 

That Khimji disclosed the names 
of Himathlal and Karsondas, 

That after Khimji and Karsondas 
had confessed, they also pointed 
out certain places where the 
explosions had taken place and 
where they had on some occasions 
met together. 

. I am afraid the evidence referred to 

as item No. (2), the second part of item 

No (3) and items Nos, (5) to (8) are either 
inadmissible in evidence, being state- 

ments made to Police Officers, or have 

no evidentiary value as the Police already 

knew of the existence of the places pointed 

out, andthe information, if any, given 

by the appellants at the time of pointing 
s “4 


(2) 
(3) 
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out those places would not be admissible 
under s. 27 ofthe Indian Evidence Act 
as nothing was discovered in consequence 
of such information. 

The facts that Sub-Inspector Tharumal 
came to know of the existence of Virji 
and that certain chemicals were found at 
Virji’s house, whatever may be the value 
of such evidence in the case which is 
pending against Virji;and with which we 
are not at present concerned, are of no 
evidentiary value inthe present case. 

Now, coming to the oral evidence, we 
find that Altaf Hussain, Ex. 27, deposes 
to having seen Virji taking part in the 
Congress movement and to have seen 
Virji and Khimji visita Thakur’s hotel. 
Tulsidas Ex. 45 Balkrishin Ex. 46, 
Lilaram Ex. 59, and Gopaldas Ex. 63 
depose to having seen one or the other 
appellant in company of others in a hotel 
or-in a library. This evidence is con- 
sistent with the appellants being associat- 
ed together in lawful pursuits and is 
therefore, of very little or no value as 
evidence of a conspiracy to commit any 
offence, much less the offences with which 
the appellants were charged. 


There remains the evidence of Rijhumal 
Ex. 42, and Tuljo, Ex. 62. Rijhumal is 
a grocer. He states that he sold on three 
different occasions ‘manchir’ to the appel- 
lant Khimji and that on the third occa- 
sion Khimji was accompanied by Karson- 
das. He has produced no entries in 
support of his evidence, and in view of 
the fact that he was a witness in the case 
filed by the Police under the Explosive 
Substances Act against one Abdul Satar 
in respect of the first and the second 
explosions, which are the subject-matter 
of the present inquiry, and which case 
was subsequently withdrawn, I am not pre- 
pared to attach any weight to his evi- 
dence. 

Tuljo, Ex. 62, has given evidence to 
prove that on the night of the explosion 
at the Chakla quarter (which is the 
fourth explosion) both Karsondas and 
Khimji had come to his shop to have 
tea shortly before the explosion took 
place. I shall deal with this evidence 
presently. For the-present, itis sufficient 
to observe that this evidence has very 
little evidentiary ‘value to prove the con- 
Spiracy with which the appellants are 
charged much less to prove that Virji was 
one of the conspirators. 

“We are thus reduced to the evidence 
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pellants Karsondasand Khimiji. 
Now, 
more persons than one are being tried 
jointly for the same offence and a con- 
fession made by one of such persons 
affecting himself and some other of such 
persons is proved, the Court may take 
into consideration such confession as 
against such other person, as well as, 
against the person who makes such con- 
fession. (Sees. 30 Indian Evidence Act). 
It is equally true that a confession, merely 
because, it has been retracted, does not 
become inadmissible in evidence against a, 
c>accused, although its evidentiary value is 
thereby considerably diminished: Gour 
Chandra Das v. Emperor (2). But before a 
statement made by an accused person is 
treated as evidence against a co-accused, 
it must amount toa confession of the very 
crime with which he and the co-accused 
are charged, and, for that purpose, where 
the sole evidence in the case is the confes- 
sion, the Oourt is bound to take into con- 
sideration the confession as a whole, and 
not only a part of it: Durjan v. Emperor 
(3). 
à ‘Phe confession of both Karsondas and 
Khimji state in clear terms that the object 
of the alleged conspiracy between them and 
Virji was to prepare and throw crackers 
to terrify soldiers. This is something differ- 
ent from, and falls short of a confession 
of conspiracy to cause explosions of a na- 
ture likely to endanger life or tocause se- 
rious injury to property, 


In the absence of any admission in the’ 


confessions themselves or other proof asto 
the requisite intent specified in ss. 4..and 
5 of the Explosives Act, the confessions 
cannot form the basis of a conviction against 
either Karsondas or Khimji for conspiracy 
to commit offences under those sections, 
Much less can the confessions of Karson- 
das and Khimji' be treated as evidence 
that Virji was a co-conspirator with them 
in committing the offences.with which all 
of them are charged. In this connection, 
it is also to beremembered that although 
a confession by aco-accused, properly .so 
called, is evidence under s. 30 of the 
Indian Evidence Act, it is the testimony 
of an accomplice who has not even been 
cross-examined; and it isa well established 
rule of practice thatit is unsafe to accept 


(2) 115 Ind. Cas. 359; 32 O W N1004; ADR 1929 
Cal, 14; 30 Or. LJ 475, 

13) 121 Ind. Cas. 550; Al R 1980 All, 192; Ind; 
Rul, (1930) All, 166,- 


it is no doubt true that where- 
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such tainted testimony so long as it is not 
corroborated in material particulars. This 
18 more so when such an accomplice has 
not adhered to his statements: Man Singh 
v. Emperor (4). 

In the Present case, the confessions, so 
far as they implicate Virji are not only 
hearsay but find no corroboration whatso- 
ever, and are, therefore, of no valle as 
against hjm. : 

Karsondas and Khimji have not only 
not admitted that they did the acts com- 
plained of with the requisite criminal in- 
tent with which they were charged, but 
the result of the explosions shows beyond 
a shadow of doubt that the explosions did 
not result in any damage to life or cause 
serious injury to property, so as to attract 
the applicability of either of s. 3 or of. 4 
and5 of the Explosive Substances Act, 

Although the explosives in this case 
have been referred to as bombs, the Che- 
mical Analyser’s report shows that the ex- 
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plosions were caused by a mixture of red” 


sulphide of arsenic and potasium chlorate, 
and it appears.that besides these, chemi- 
cal pieces of stone and glass and gram- 
phone needles were used. There is no re- 
liable evidence to prove that these ingre- 
dients were likely to endanger life or cause 
serious injury to property and as a matter 
of fact, they have caused neither of those 
results. 

The English Explosive Substances Act, 
1883, was passed through both Houses of 
Parliament ata single sitting without any 
amendments the day before it received the 
Royal assent, in consequence of the oc- 
currence of an explosion supposed to have 
been feloniously caused at the Local 
Government Board on March 15 of that 
year. 

P Where an explosive causes loss of life or 
property, it is punishable under the ordi- 
nary law. But the object of this Act was 
to deal severely with not only those 
‘who caused explosions but those who at- 
tempted to cause explosions or possessed 
‘explosive substances with the intention to 
cause by such substances an explosion 
which was likely to endanger life or cause 
serious loss to property. 

_ The Indian Explosives Act (VI of 1908) 
„is based upon the English Act of 1883. 
It was likewise passed in’ consequence of 
the danger which was revealed in the af. 
tempt to derail. by explosive bombs the 
train of the Lieutenant-Governor of 


(4) 121 Ind, Oas,-103; ATR 1929 All, 928; 31 ‘Or 
J. J 206; Ind. Rul, (1930) All. 87, 
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Bengal, in the attempt to take the life of 
the Raja of Chandernagar, and in the dis- 
covery of a bomb factory in Caleutta. And 
like the parent act the Indian Act pur- 
ports to punish an offender who causes an 
explosive whichis liable to endanger lifé 
or cause serious loss of property or ate 
tempts to cause an explosion or is in pos- 
session of an explosive subetance with the 
object of causing an explosion of a serious 
nature likely to endanger life or cause se- 
rious loss to property. 

To cause an explosion with the object 
of frightening soldiers is no doubt a se» 
rious thing. But in the absence of proof 
that the explosions caused in the present 
case were ofsuch a nature as to bring the 
appellants within the Act, I am afraid I 
must hold that the charges as laid against 
them cannot be upheld. 

I have read the judgment of the learn- 
ed Judicial Commissioner, and I am not 
prepared to differ from him that although 
the charges as laid against the appellants 
are not substantiated, appellant Karsondas 
may not be convicted of ths lesser offence 
under s. 323 of causing injury to Lock 
and Spellman. Karsondas has admitted 
that he caused explosions which caused 
injuries to both these soldiers and hiscon- 
fession, though retracted, finds ample sup- 
port in the following facts: (1) That he 
was caught by one of the soldiers at the 
time of the fourth explosion although he 
made good his escape immediately there- 
after, and (2) that-he was identified by 
Yates and Dyson at the identification parade 
as being the person who was caught atthe 
time of the fourth explosion. r ' 

I, therefore, agree with the learned 
Judicial Commissioner that Karsondas 
should be`convicted of an offence undér 
s. 323, Indian Penal Code and sentenced 
to undergo rigorous imprisonment for the 


_ period for which he has been in jail. 


With regard to Khimji, I entertain con: 
siderable doubts whether on the charge ‘as 
framed he could be convicted of an offence 
under s. 323, Indian Penal Code. There 
was no charge against him under s. 3 of 
the Explosive: Substances Act, and there 
is no allegation that he himself caused an 
explosions. : 

Tuljo, Ex.62, has said that both Karons 
das and Khimji had been to his shop for 
tea on the night of the fourth explosion, 
and it would appear that Khimji is pro- 


. bably guilty of an offence under s. 323 


read with s. 114, Indian Penal Code, in 
respect of the injury caused at the fourth 
N 
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explosion. But in view of the doubt I 
entertain on the point whether he could be 
Convicted for the abetment of an offence 
with which he was not charged, Lam not 
prepared to convict him for that offence, 
and in view of thefact that he has already 


| undergone imprisonment for about seven 


months in addition to having remained an 
under-trial prisoner for a considerable time 


“I would not order his re-trial. 


For these reasons I agree with the order 
passed by the learned Judicial Commission- 
er. 


N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 638 of 1934 
October 12, 1934 
HARRIES AND RACHHPAL SINGH, JJ. 

SHYAM LAL AND OTHERS — 
APPELLANTS 
- ‘VETSUS 
EMPEROR Opposite Party 

Criminal trial—Retracted confession— Use 
the maker—Value against other accused, 

A retracted confession may be ueed against the 
man who has made it; but its value as a piece‘of 
accused is almost nil. 
Unless there is satisfactory evidence which would 
support the confession, no Court would be justified 


against 


` in basing a conviction on the strength of a retracted 


confession. | i 
Cr, A. from an order of the Sessions 


Judge, Etawah, dated July 24, 1934. 
Messrs. B. S. Darbari and Ladli Prasad, 
for the Appellants. 
The Government Advocate (for whom Mr. 
D. Sanyal), for the Crown. 


Judgment.—Shiam Lal, Musaddi Lal, 
Jagat Narain, Bam Behari Lal alias 
Behari Lal and Jwala, accused, were tried 
jin‘the Court of the Sessions Judge of 
Etawah under s. 302 ofthe Indian Penal 
Code. The charge against them was that 
they had murdered one Musammat Pista. 
The learned Sessions Judge found all the 
five accused appellants guilty. He has 
sentenced Shiam Lal and Musaddi Lal to 
death, while the other three appellants have 
been given a sentence of transportation for 
life. All the five appellants have 
preferred appeals against their convictions 
and the record of the case has also been sent 
to this Court by the learned Sessions Judge 
for confirmation of the death sentence, 

Shiam Lal was the patwart of village 


` Qhhapora and some other villages. Jagat 
“Narain is his brother. 


They have another 


`. brother whose name is Sheo Narain, Bam 
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Behari Lal is the father of Shiam Lal and 
his brothers, while the accused Musaddi 
Lal is their maternal uncle. Bam Behari 
Lal had a brother named Lachhman 
Prasad. Musammat Pista deceased was the 
widow of Lachhman Prasad. The learned 
Sessions Judge has found that the husband 
of Musammat Pista died about 20 or 29 
years ago. All these four accused are 
Kayesthas, while Jwala, appellant No. 9, is 
a Kachhi by caste, and the prosecution 
has not established how this man Jwala is 
connected either as a servant or as a 
tenant with the family of Shiam Lal 
accused. 

The prosecution story briefly put may be 
stated to be as follows:— 

Shiam Lal, his brothers and their father 
live in oneand the samehouse. Lachhman 
Prasad’s widow Musammat Pista also used 
to live with them. She was a woman of 
loose character. Shehad illicit connection 
with Musaddi Lal, appellant. After lihat 
she contracted illicit intimacy with one 
Ram Prasad Kahar and became pregnant. 
A sister of Shiam Lal was to be martied 
ane thefamily became apprehensive that 
if the news about Musammai Pista’s 
being in family way spread abroad, the 
proposed marriage of the sister of Shiam 
Lal may not take place, and it is also 
alleged that this was the reason why the 
members of the family decided to kill 
Musammat Pista. The story goes that on 
the night between March 9 and 10, 1934, 
Jwala appellant was working in_hie field 
along with his partner Bhadain. At 
about 10 P. {. Jagat Narain appellant went 


“to Jwala and told him that he was wanted 


by Shiam Lal. Jwala went to the house 
of Shiam Lal accompanied by Jagat 
Narain and there found Musammat Pista 
in an unconscious state. Shiam Lal told 
him that he had throttled Musammat Pista 


“with the result that she had become un- 


conscious. Jwala was further told the 
reason asto why it had become necessary 
to finish Musammat Pista. Jwala was 
taken in confidence and he was told by 
Shiam Lal that it was their intention to 
take Musammat Pista outside and, then 
murder her and that he was the right 
person tobe of help. He did not agree to 
the proposal but somehow or other he 
went along with the other appellants. 
The story for the prosecution is that the 
body of Musammat Pista was taken out of 
the house to a place near a well which is 
at a distance of aboutsix furlongs from 
the house of Shiam Lal and there Jwala 


1935 
was asked to murder Musammat Pista but 
he declined to take any part, whereupon 
the other accused murdered her. She was, 
it is alleged, in the habit of smoking 
and Shiam Lal made a statement that if her 
hands were not cut off she might be 
identified when her fingers were found 
stained with nicotine. On account of this 
both her hands were cut off and severe 
blows were given with a chopper on her 
face so that she might not be identified. 
Then her dead body was thrown in a well 
and after this Jwala and all the other 
appellants left the place and went to their 
respective houses. On the morning of 
March 11, at about 8 or 9a4.m. Allah Din 
chaukidar was informed by one Rikkhu 
that he suspected that there was something 
in the well, because he had seen blood 
stains near by which had been ‘scraped. 
The chaukidar went to the well taking 
with him Jwala accused appellant No.5 
and several other villagers. One of them 
was asked to go into the well and’ then 
it was discovered that there was a body 
of a woman inside. Thereupon the 
chaukidar went to the thana which is ata 
distance of about three miles and made a 
report which is printed at page 5. In this 
report he stated that Rikkohu had noticed 
some blood marks on the platform ofa 
kachcha well and had also seen that an 
attempt had been made to scrape some of 
these marks with a khurpi, that thereupon 
he went to this well and saw some blood 
stains and that Kishora Chamar was 
asked to go into the well and he found 
that there was a dead body of a woman. 
After this report had been recorded the 
chaukidar proceeded to the village and then 
in his presence the dead body of a woman 
was recovered from there. As a result of 
the Police investigation all] the five appel- 
lants were arrested. For the purposes of 
this case it is necessary to record here that 
Jwala accused was arrested on March 14, 
1934. On March 15,1934, Jwala appellant 
was produced before a Magistrate who 
sent him to the Jailand he was produced 
before him onthe 16th when he made a 
confession which was subsequently retract- 


ed. 

All the: accused persons denied the 
charge. The defence of the first four 
appellants wasthat they did not murder 
Musammat Pista, and it was said that she 
had gone to another village and the 
suggestion thrown was that she may have 
been murdered by some body else. The 
fifth appellant Jwala stated that the con- 
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fession which he is said to have made 
before the Magistrate was not made by 
him but the Magistrate wrote what he liked. 
Shiam Lal appellant had stated in his 
defence that he had enmity with the 
villagers who were all against him and had | 
made a complaint against him to the Sub- 
Divisional Magistrate, the result of which . 
was that he was dismissed from | the.. 
service. a . 

The learned Sessions Judge found that 
the prosecution evidence satisfactorily. 
proved the case against all the appellants, 
and, therefore, he convicted them. The 
question which we have to consider is 
whether the prosecution evidence which 
has been produced in this case makes out a 
case against the five appellants. 

We have heard the arguments of the 
learned Counsel appsaring for the appel- 
lants at great length. The learned 
Sessions Judge has written a very lengthy 
judgment dealing with the evidence 
produced in the case, and itis necessary 
that we'sbould briefly state what evidence 
there is on behalf of the prosecution and 
whether it is worthy of credit, 

In addition to the retracted ; confession of 
the accused Jwala, the prosecution has 
produced other evidence-with, a view to 
corroborate this confession. We propose to 
deal very briefly with that. (After examin- 
ing the evidence of the witnessss His 
Lordship proceeded). There remains the 
retracted confession of Jwala appellant. 
The question for our consideration is 
whether reliance can be placed on that 
confession. We have to bear in mind the 
fact that the confession has been retracted, 
A retracted confession may be -used against 
the man who has made it; but its value as 
a piece of evidence against other accused is 
almost nil. Unless there is satisfactory 
evidence which would support: the confes- 
sion, no Court would be justified in basing 
a conviction on the strength of a retracted 
confession. In the present case a careful - 


‘perusal of the confession shows that it is 


no confession at all. The man takes 
particular care at every stage to show 
that he did not take part in the murder. 
Tf we are to believe the confession, then it 
would appear that there was only one 
object with which it was made and that 
was that there was a desire on the part of 
Shiam Lal and the others to have a wit- 
ness who might depose against them in 
order to implicate them. The story of the 
witness that he was called by Shiam Lal 
at 10 o'clock to his house is. highly improb- 
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able and cannot be accepted. It appears 
to usthat the learned Sessions Judge in 
placing reliance on the prosecution evidence 
aid not consider this aspect of the case. 
No evidence has been produced to show 
that Shiam Lal and Jwala were on friendly 
terms with each other. It is not suggested 
that the services of Jwala were requisitioned 
for a reward. Nothing is suggested to show 
why Shiam Lal all of a sudden should have 
‘taken into his head tosummon Jwala after 
he had almost killed Musammat Pista 
himself by throttling her. It is highly 
improbable that Shiam Lal and others 
could have sent for this accused Jwala for 
getting hishelp. If the case had been that 
here was friendship between Jwala and 
Shiam Lal and that Shiam Lal had 
previously arranged to-get help of Jwala, 
we could have very well understood this 
evidence to the effect that he was called at 
10 o'clock at night. But it is highly 
improbable that without knowing whether 
Jwala would agree to the proposal, Shiam 
Lal and other members of his family 
should have invited Jwala and told him 
everything without satisfying themselves 
whether he will keep the matter secret. 
Weare, therefore, clearly of opinion that 
this confession made by Jwala is not a true 
one. j 1 

On a consideration of the entire evidence 
produced in the case we are of opinion that 
the prosecution has entirely failed to make 
out a case against any of the appellants. 
We have to take into consideration the 
fact that it is proved that there exists 
enmity between the villagers and Shiam Lal 
and hisfamily. Itis not necessary for us 
to decide whether the story related by the 
accused is true or whether the suggestions 
made on their behalf are correct. But we 
cannot lose sight of the fact that it is 
equally probable that owing to the exist- 
ence of this enmity the villagers or some 
of them might have done away with Musam- 
mat Pista when she was out of her house. 
We hold that the charge against the appel- 
lants is not proved. 

We accordingly allow this appeal, set 
aside the convictionsof all the accused and 
acquit them and direct that they be set at 
liberty immediately, 


D. Appeal allowed. 


e 


EMPEROR V. MAUNG Po HLA (RANG) 


15610 
RANGOON HIGH COURT 


Criminal Revision APPLICATION 
No. 150-B of 1935 
April 2, 1935 
Macrney, J. 
EMPEROR—ProskouTor 
; Versus 
MAUNG PO HLA—Accusip 

Criminal Procedure Code (Act V of 1898}, s. 5!6-A 
cl, (1)—Process-fee or fee on complaint not paid by 
complainant—Whether entitled to recover such sums 
under s, 516-A (1). 

Where the complainant has not paid any process 
fees for the issue of process on his witnesses or on 
the accused or fee on the petition of complaint, he is 
not entitled to recover such sums under s, 546-A, cl. (1). 
Criminal Procedure Code. E 

Order.—The respondent, U Po Hla, 
prosecuted Maung Tun Tin under s. 353, 
Penal Code. After hearing the prosecution 
evidence, the Township Magistrate of Kama 
considered that the offence fell under s. 328, 
Penal Code, which is a non-cognizable 
offence. He directed the accused to pay in 
the witness fees already incurred by 
Government which amounted to Rs, 12-8-0, 
and this the accused, Maung Tun Tin, 


-did, It is not clear by what authority this 


order was made. On convicting the accused 
the Magistrate directed him to pay a fine 
of Rs. 30, in default, {o suffer one month's 
rigorous imprisonment. If the fine were 
realised, a sum of Rs. 20, was to be given 
to the complainant as compensation under 
s. 545 (1) (a) and (b), Criminal Procedure 
Oode, that isto say, compensation for de- 
fraying expenses properly incurred in pro- 
secution and compensaticn for injury caused 
by the offence. The accused was also 
directed to pay an additional sum of 
Rs, 21-8-9, under s. 546-A (1) (b), Oriminal 
Procedure Oode, in default to suffer three 
weeks’ simple imprisonment. The learned 
Sessions Judge of Thayetmyo has sub- 
mitted the case on revision as he holds 
that the order for payment of Rs. 21-8-U 
is not sustainable. 

Actually, I find on examination of the 
record that the complainant did not pay 
any process fees for the issue of process on 
his witnesses or on the accused. Under 
s. 546-A, cl. (1), the only other fee of which 
heis entitled to have repayment is the fee 
paid on the petition of complaint, and that 
also he did not pay. He is, therefore, not 
entitled to receive Rs. 21-8-0, and I direct 
that he do refund this amount to. the Court, 
and that it be repaid to Maung Tun Tin, 

N. Order. accordingly, 
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PATNA HIGH COURT 
Civil Appea! No. 139 of 1933 
August 13, 1934 
AGARWALA AND SAUNDERS, JJ. 
KEDARNATH HIMATSINGHKA AND 
OTHERS—PLAINTIFFS—ÅPPELLANTS 


versus 
TEJPAL MARWARI AND OTHERB— 
Derenpsxts--ResponpENts 
Civil Procedure Code (Act V of 1908), 0. XLIII, 


r, 1 (q)—Applicaiton for attachment before judgment 
rejected—Order, if appealable. 


An order rejecting the application for attachment 
before judgment is not such an order as is made 
eppealable by O. XLIII, r. 1 (a), Civil Procedure 
Code. Om Prakash v, Mahammad Ishaq (1) and 
Mahendra Narain v, Gurudas Bairagi (3), relied on. 
Chokhey Lal v. Sri. Rishen (2), distinguished, 


C. A. from an original order of the Sub- 
Judge, Dumka, dated June 19, 1933. 

Messre. S. C. Bose and S. M. Mullick, 
for the Appellants. 

Messrs. S. N. Bose and S. R, Sen Gupta, 
for the Respondents. 

Agarwala, J.—This is an appeal by the 
plaintiffs from an order of the Subordinate 
Judge of Dumka in the Santal Perganas 
rejecting .an application for attachment 
before judgment in a suit which was pend- 
ing in .his Court. The suit was instituted 
on April 17, 1931. The defendants filed 
their written statement on April 14 of the 
same year. The application for attachment 
before judgment was made on August 22, 
of the same year. The application was 
taken up for hearing on August 25, 1931, 
but was not finally disposed of till June 
19, 1933, nearly two years later, Plaintiffs' 
first witness was examined on September 
9, 1931, the next witness on December 
2, 1931, and the third witness on December 
8, 1932. Defendants’ first witness was 
examined on February 20, 1933. In the 
meantime the case had been adjourned on 
various occasions at the request of the parties 
and on three occasions the order sheet shows 
that for the convenience of the Court the 
case was adjourned for periods, amounting 
in all, to seven months. A preliminary ob jec- 
tion was taken as to the competence of the 
present appeal. Order XLIII, r. 1 (q) provides 
that an appeal lies from an order under 
tr, 2, 3 or 6, O. XXXVIII. In the present 
appeal we are not concerned either with 
r, 2 or 3, or with the first part of r. 6, 
O. XXXVIII. 

The appeal, if competent, must come 
within cl. (2) ofr. 6, O. XXXVIII which 
provides that where the defendant shows 
cause or furnishes the required security, 
and the property specified or_any portion 
of it has been attached, the- Court shall 
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order the attachment to be withdrawn, to 
make such other order as it thinks fit. Ir 
is pointed out by the learned Advocate for 
the respondents that in this case there was 
no conditional order of attachment under 
r. 5 (3),O. XXXVIII. He contends, there- 
fore, that the order eventually passed 
rejecting the application for attachment 
before judgment was not such an order as 
is made appealable by O. XXXVII, r. 1179. 
Tke view contended for by the learned 
Advocate is supported by the decision of a 
Division Bench of the Allahabad High 
Court reported in Om Prakash v. Mahammad 
Ishag (1). Mr. Bose on behalf of the appel- 
lants refers ‘to a passage in ajudgment of 
another Division Bench of the Allahabad 
High Court reported in Chokhey Lal v. Sri 
Kishen (2), where Sen, J., in his judgment 
said that d 
‘where in response to a notice issued to the defendant 
under O. XXXVIII, r. 5, the defendant appearsin 
Court and shows cause why no order for furnishing 
security passed against him and why no order should 
be passed directing the attachment of the property, 
the order of the Court accepting the contention of 
defendant is an order which falls within O,XLIII, 
r. 6 (2). From such an order an appeal lies under 
‘O. XLII, r. 1 (q).” ; 

_ The judgmentof Sen, J. must be read in 

connection with the facts of the case, in ` 
which it appears that the Court below had 
in fact made a conditional order for attach- 
ment of the property. In Mahendra Narain 
v. Gurudas Bairagi (3), a case-decided by 
Mukerjee and Chatterjee, JJ., an applica- 
tion for attachment before judgment was 
made and the Court ordered notices to ba 
issued upon the defendants to show cause 
why anattachment should not issue before 
judgment, and at the'same time directed 
the defendants not to part with the property 
in any way. Noformal order of attachment 
was however made. Eventually the appli- 
cation for attachment was rejected and it 
was held that no appeal lay against: the 
order of dismissal inasmuch as there had 
been no conditional attachment.under cl. 3, 
r. 9. These two decisions in Om Prakash 
v. Mahammad Ishag (1) and Mahendra 
Narain v. Gurudas Bairagi (3) therefore 
support the preliminary objection. The 
appeal must, therefore, be held to be incom- 
petent. Mr. Bose does not contend that 
circumstances of the case justify 
any Interference in revision, The appeal 
is, therefore, dismissed. The respondents 


(1) 146 Ind, Cas, 838; A I R 1933 All. 557; (1933) A 
L J1269:6 RA 955, - 

(2) 140 Ind. Oas. 95; A I R 1932 All. 269; (1932) 
A LJ 228; Ind. Rul. (1932) All. 629, 

(3) 33 Ind. Oas. 689; AT R1916 Gal. 287;23 0 LJ 
392. . 
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are entitled to their costs throughout. We 


Understand that the witnesses for the plain- 


tiffs have now all been examined and the 
plaintiffs’ case has been closed. There 
has already been inordinate delay in the 
disposal of the suit and it is desirable that 
it should be brought to a conclusion as soon 
as possible, 
Saunders, J.—I agree. 
_ Dd. Appeal dismissed. 


` _ RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 145 of 1934 
: March 12, 1935 
Pace, O. J. AND Mya Bu, J. 
BOLA RAM AND ofHERS—APPELLANTS 
: versus l 
R. SOHAN SINGH— RESPONDENT 

Presidency Towns Insolvency Act (III of 1909), 
8. 39— Order suspending discharge ‘until twelve annas 
in the rupee is paid'—Whether in accordance with 

aw. 

When the order is passed under s. 39 (1), Presidency 
Towns Insolvency Act, it is incumbent upon the Court 
strictly to comply with the provisions of the section. 
Under s. 39 (1) (c) the Courtis not empowered to 
suspend the discharge until a dividend of more 
than four annas in the rupee has been paid. Con- 
sequently, an order suspending the insolvent's dis- 
charge “until twelve annas in the rupee is paid” is 
not in accordance with lew. In re Kutner (1), 
relied on. 
: O. M. A. against an order of High Court 
in Insolvency Case No. 44 of 193). 

Mr. S. N. Sen, for the Appellants. 
« Mr. E. Hay, for the Respondent. 

Page, ©. J.—This appeal is allowed. 
‘With all due respect to Braund, J., who 
heard the application for discharge, the 
order that was passed, cannot be sustained 
‘either in Jaw or on the merits. The respon- 
-dent was adjudicated insolvent on February 
17, 1934, and he filed an application for 
his discharge on July 13, 1934. At the 
time of his insolvency his liabilities amount- 
ed to Rs. 24,795, while his assets consisted 
.of a life policy of Rs. 2,00 and a debt of 
‘Rs. 1,500 alleged to be due to him under 
‘three promissory notes. The order passed 
‘by Braund, J., was in these terms: 

: “In these circumstances] take the view that this 
insolvent can and should pay twelve annas in the 
rupee of his debts and that he can well afford to pay 
‘Rs, 80 a month out of his present salary. I shall ac- 
‘cordingly suspend his discharge until twelve annas in 
‘the rupee is paid, and I shall make an order for 
; payment of Rs. 80 a month to the Official Assignee.” 
| - Now, the Official Assignee reported that 
‘the insolvent’s f 
“assets are not ofa value equal to four annas in 
the rupee on the amount of his unsecured liabilities, 
he has not properly accounted for several sums _ bor- 
_ rowed from creditors and paid to creditors, and he 
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ways for 15 to 16 years he retired. 
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hascontracted debts without having at the time of 
contracting them any reasonable or probable ground 
of expectation that he would be able to repay them.” 
There can be no doubt that the report of 
Official Assignee in the present case is cor- 
Tect and must beaccepted. The case there- 
fore falls within s. 39 (1), Presidency 
Towns Insolvency Act, and although the 
learned Judge in insolvency did not speci- 
fically so state, it would appear that he 
passed the order under appeal upon the 
footing that the case fell within s. 39. In 
such circumstances it wasincumbent upon 
the Court strictly to comply with the provi- 
sions of s. 39 in passing an order on the 
present application. Under s. 39 (1). (c) it 


is provided that the Court: 

“may suspend the discharge until a dividend of 
not less than four annas in the rupee has been paid to 
the creditor.” 


Iam of opinion that under s. 39 (1) (e) 
the Court is notempowered to suspend the 
discharge until a dividend of more than four 


.annas in the rupee has been paid: In re 


Kutner (1). It follows that tho order sus- 
pending the insolvents discharge “until 
twelve annas in therupeeis paid” was not 
in accordance with law. I am further of 
opinion that the appeal must also succeed 
on the merits. The insolvent is employed 
by the Irrawaddy Flotilla Company, Ltd., on 
a salary of Rs. 270 a month and it is obvious 
‘both from his own admissions and the report 
of the Official Assignee that he has been 
living in an extravagant manner inconsistent 
holds. The 
insolvent stated that his father had been 
acarpenter employed in the Burma Rail- 
ways at a wage of Re. 1-4a day, and that 
after he had worked for the Burma Rail- 
He 
farther stated that his father had no provi- 
dent fund, and that after his retirement his 
father commenced to do business upon the 
proceeds of the earnings of the insolvent 
and his brother. The insolvent also stated 
that the business that his father carried on 
was a provision business. I am bound to 
say that I suspect that the provision 
business was little more that a cloak 
for a money-lending business ` carried 
on’ by the father as the karta of this 
Hindu undivided family. It would be 
natural in such circumstances that the father 
should make use of all the money, the resour- 
ces and the credit of the family that were 


‘available. Exhibits 1 and 2, in my opinion, 


(1) (1921) 3 K B 93;901L, J K B 1264; 37 T LR 667; 
65 5 J 604; 125 L T 458, 
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strongly support the view which I am dis- 
posed to take. | 

There is nodoubt from the schedule of 
assets and liabilities filed by the insolvent 
that, although he was a man of slender 
means and of family obligations (he stated 
“I had to marry three times”), he did not 
hesitate from 1930 onwards to incur liability 
in respect of loans amounting to .over 
Rs. 24,000. Why he should have incur- 
ed this heavy liability it is not easy to 
understand unless it was for the benefit of the 
family and the family business that was 
being carried on. He stated that he had 
spent nolessthan Rs. 15,000 on expenses 
incurred through the marriage of his fami- 
ly relations, (although none of them were 
his own children) and he further admitted 
that for the purpose of properly carrying 
through these marriages he had on several 
occasions performed the journey to the 
Punjab and back to Burma. Farther it 
‘appears that the members of the family have 


been able to construct three or four houses ` 


in Burma, and it may be that the family 
possesses other property inIndia. A perusal 
of the testimony of the insolvent in his 
public examination and the report of the 
Official Assignee leads me firmly to the 
conclusion that the insolvent is not a person 
who ought to be allowed torepeat his career 
of extravagance at present. It does not ap- 


pear to me that the financial position of the . 


insolvent and the reasons why he had incur- 
red these heavy liabilities have been suff- 
ciently or effectively investigated: and it 
may be that before the time arrives when 
the respondent will have another opportuni- 
ty of applying for his discharge, the position 
of the iasolvent in relation to his assets an i 
the manner in which he incurred his liabili- 
ties willfurther be enquired into by the 
Official Assignee. Lam clearly of opinion 
that the insolvent ought not to be granted 
his discharge. The appropriation order will 
stand. 

The result is that the appeal is protanto 
allowed and the order from which the 
appeal is brought set aside. The discharge 
of the respondent is refused. 

Mya Bu, J.—I concur. 

N. Appeal allowed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 280 of 193 
. May 8, 1935 S 
Nanavorty, J. 
RADHE KISHUN AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 


VETSUS 
BASDEO LAL AND ANOTHRR—PLAINTIFPFS—- 
RESPONDENTS ' 

Evidence Act (I of 1872), s.90—Trial Court's dis- 
cretion regarding presumption as to genuineness 
of old documents—Appellate Court, whether can 
overrule it—Practice—Appeal. 

The raising of a presumption under. s. 90 of the 
Evidence Act as to the genuineness of a document 
is a matter for judicial discretion and where 
the trial Court has not exercised a proper discretion 
in raising the presumption of the genuineness ofa’ 
document, ordinarily, it is not proper for the Appel- 
late Court to overrule the discretion of the trial 
Court, but where itis constrained to do so, the party 
producing the document should be given an oppor- 
tunity of supporting the presumption as to the gen- 
uineness of the document. Har Prasad Upadhyaya 
v. Bikarmajit Singh (1), Vidyanatha Swami Iyer v. 
Natesa Malanarayan (2), Gomtiv. Meghraj Singh (3) 
and Rajendra Prasad Bose v. Gopal Prasad Sen (4), 
relied on. [p. 985, col. 2.] 


S. C. A. against the order of the Additional 
Subordinate Judge, Sultanpur, dated 
July 17, 1933, reversing the decree of the 
Maoi Sultanpur, dated November 28, 
1932. . >- | 

Mr. Bhagwati Nath, for the Appellants, 

Mr. H. Husain, for the Respondents. 


Judgment.—This is a defendant's appeal 
against an appellate judgment of the Court 
of the Additional Subordinate Judge of 
Sultanpur, reversing the judgment and 
decree of the Munsif of Sultanpur, who had 
dismissed the plaintiffs’ suit. 

The facts out of which this appeal arises 
are briefly as follows:—The plaintiff Basdeo 
Lal, son of Sat Narain Lal, together with 
Musammat Sheoraji, plaintiff No. 2, widow 
of Udhai Bhan Lal, to whom the plaintiff 
No. 1 Basdeo Lal had transferred a portion 
of the plotsin suit on February 8, 1924, 
sued Radhe Kishun and 16 others for 
possession over certain plots measuring 
6 bighas 14 biswas in village . Majligaon in 
the District of Sultanpur. There was an 
imperfect partition of village Majligaon 
which came into force in July 1920, ‘and 
the plots in suit were allotted by the parti- 
tion officer to Sat Narain Lal, the father of 
plaintiff No. 1 Basieo Lal. Oa the death 
of Sat Narain Lal his son the plaintiff 
No. 1 Basdeo Lal executed what he calléd 
a deed of sale and partnership in favour of 
Udhai Bhan.Lal, the husband of plaintiff 
No. 2, inorder to meet the expenses df a 
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certain litigation. The contention on behalf 
of the plaintiffs is that the possession of the 
defendants over the plots in suit after the 
partition of the village is illegal, that the 
defendants alleged themselves to be trans- 
ferees from other co-sharers, but that the 
alleged transfers are not binding upon 
the plaintiffs after the partition of 1920, and 
that the plaintiffs are entitled to possession 
of the plots: in suit as well as toa sum of 
Rs, 40-3-3 as damages for their being out 
of possession for the last three years. The 
answering defendants contend that they 
are ın possession of the plots in suit under 
three mortgage-deeds ; the first dated June 
3, 1848, Ex. B-1, in respect of 9 bighas kham 
in village Majligaon for Rs. 35, executed 
by Adit Prasad, Jawahir Lal, Ramnid Lal, 
Sheo Ghulam and Baij Nath in favour of 
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Ram Din ancestor of all the defendants 
except defendants Nos. 15,16 and 17, the 
second mortgage being Ex. B-3, dated 
April 3, 1853, executed by Ramnid and 
Baij Nath in favour of Adit Prasad one of 
the executants of Ex. B-l, for a sum’ of 
Rs. 89-6-3, hypothecating a share in village 
Majligaon, which stood mortgaged with 
Jagannath, and the third is Ex, B-2, dated, 
July 23, 1858, executed by Adit Prasad 
and hisnephew Ram Prasad in favour of 
Ram Din in lieu of Rs. 125, in respect -of 
the share of Ramnid and Baij Nath which 
stood mortgaged with Jagannath together 
with their share in village Majligaon. 

The attached pedigree, the accuracy of 
which is not disputed, will serveto explain 
the relationship between the defendants, 








RAM DIN 
| | | 
| | 
Sheo Ambar Sheo, Raj Babu Ram Balak Ram 
| (X childless.) 
Kashi Bisheshar 
(X childless.) 
Chittan 
| | 
Jageshar Rameshar Bhateshar 
defendant defendant defendant 
No. 6. No. 7. No. 8 























| DEE 
Gopal Palti Mahanand Panis aad Ram lan J HN 
(X childless.) (X childless.) | 
Baiju. Ram Saran 
defendant No, 5, 
Mahesh Budhai defendant Jagrup si 
No. 14, defendant defendant 
| ‘ No, 12, No. 13. 
LL ED OD | 
Bhagoti Parmeshar Kesho 
defendant No, 9. defendant defendant No, 11, 
No, 10, z 
Fs 
amma 
: ; la | 
Gajadhar by 1st wife, Gaya Din Ganga Din Radhe Kisbun Mittan ` 
defendant defendant defendant defendant 
No.1. No. 2. No. 3. No. 4. 


Defendants Nos. 15 and 16 were dis- 
charged by the trial Court. Defendant 
No. 17 does not belong to the family of 
Ram Din and is not a relation. of the other 


certain Basdeo Lal, other than -plaintiff 
No. 1. 


Baij Nath was-the ancestor of the plaint- 


defendants, but is a-transferee from: a iff No.1, Basdeo Lal, and the pedigree of 


4 
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his family is as follows:— 


BAIJ NATH 
Debi Din “Mata Din 
Sat Narain Jawahir Prasad 
(X childless } 
| i | 
Raghunath Basdeo Lal 
Prasad, (plaintiff No. 1.) 


Upon the pleadings of the parties the 


learned Munsif framed the following 
issues: — 
1. Are the plaintiffs owners of the plots 


in suil? ; 

2. Are defendants Nos. 1 to 14 in posses- 
sion of the plots in suit by virtue 
of mortgages which have become 
irredeemable? If so, are the plaint- 
iffs bound by these mortgages ? 

3. What isthe effect of plaintiff No. 1 
having executed Ex. B-1? (the 
deed of relinquishment executed 
by plaintiff No. l in favour of the 
defendants). 

4. Is the suit within limitation ? 

5, “To what relief, if any, are the plaint- 
iffs entitled ? 

The learned Munsif held on the first 
issue that the plaintiff No.2 had no inter- 
est in the plots in suit. His finding on 
the second issue was that defendants Nos. 1 
to 14 were mortgagees in possession of the 
plots in suit on bebalf of Baij Nath 
ancestor of the plaintiff No. 1, and he 
decided this issue against the plaintiffs. 
His finding on the third issue was that the 
’ deed of relinquishment did not .confer any 
fresh title upon the defendants, but that 
it merely recognised their pre-existing title. 
His finding on the fourth issue was that 
no question of limitation arose as the de- 
fendants were not trespassers. He further 
held that the plaintiffs had failed to prove 
that their alleged dispossession took place 
within 12 years of the filing of the present 
suit and he decided the issue accordingly. 
His finding on the 5th issue was that the 
plaintiffs were entitled to no relief and he 
accordingly dismissed the plaintiffs’ suit. 

In appeal the learned Additional Sub- 
ordinate Judge held that the mortgages 
set up by the contesting defendants were 
not proved and that the plaintiffs were not 
bound by these mortgages.- He further 
held that plaintiff No. 2 Musammat Sheoraji 
was a co-sharer of Basdeo Lal, plaintiff 
No. 1, in the plots in suit. His finding on 
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the question of limitation was that the 
plaintiffe’ suit was within time. He accord- 
ingly allowed the appeal, set aside the 
judgment and decree of the trial Court and 
decreed the plaintiffs’ suit for possession 
with costs, but be dismissed their claim for 
mesne profits. 

Dissatisfied with the judgment and decree 
of the lower Appellate Court the defendants 
Radhe Kishun and Rameshwar have filed 
this second appeal. 

J have heard the learned Counsel of both 
parties at considerable length and have 
examined the evidence on the record, 
The first point for determination in this 
appeal is whether the lower Appellate Court 
erred inlaw in interfering with the dis- 
cretion exercised by the trial Court under 
s. 90 of the Indian Evidence Act in presum- 
ing the three mortgage-deeds upon which 
the defendants founded their claim, name- 
ly Exs. B-1, B-2 and B-3, to be genuine. In 
my opinion the learned trial Court gave 
good reasons for presuming the genuine- 
ness of the old mortgage-deeds upon which 
the defendants relied. It was held by 
Mr. Justice Lindsay in Har Prasad. Upa- 
dhyaya v. Bikarmajit Singh, (8 O. L. J. 
p. 131) (1), that the raising of a presumption 
under s, 90 of the Indian Evidence Act as 
to the genuineness of a document was a 
matter eminently within discretion of the 
trial Court. In Vidyanatha Swami Iyer 
v. Natesa Malavarayan, (69 Ind. Oas. p. 289) 
(2), it was held by two learned Judges of 
the Madras High Oourt that an Appellate 
Court ought not to interfere with the dis- 
cretion of the lower Court in the matter of 
raising a presumption of genuineness in 
respect of an old document if the reasons 
given by the trial Court are not prima facie 
unsound, Similarly in Gomti v. Meghraj 
Singh, (A. I. R. 1933 All. p. 443) (3), the 
Allahabad High Court held that the raising 
of a presumption under s. 90 of the Indian 
Evidence Act as to the genuineness of a 
document was a matter for judicial discre- 
tion and that where the trial Court had not 
exercised a proper discretion in raising the 
presumption of the genuineness of a docu- 
ment, ordinarily it was not proper for the 
Appellate Court to overrule the discretion of 
the trial Court, but where it is constrained 
to do so, the party producing the document 
should be given an opportunity of support- 
ing the presumption as to the genuinenesg 

(1) 61 Ind. Oas. 959; 8 OL J 131. 

(2) 69 Ind. Cas. 289; 41 M LJ-310;14 LW 416; 
(1921) M W N 750: 


50 . 
(3) 145Ind. Oas. 147; A IR 1933 All, 443; 6R A 31; 
(1933) A LJ 907. 
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of the document. Similarly, the Patna 
High Court in the ruling reported in Rajen- 
dra Prasad Bose v. Gopal Prasad Sen, 
(A. I. R. 1929 Pat. p. 51) (4), held that it 
was at the discretion of the trying Judge 
either to raise or not to raise the presump- 
tion as to the genuineness of a document 
arising under s. 90 of the Indian Evidence 
Act and that the Court of Appeal could not 
overrule the exercise of his discretion in 
the matter without sending the case back 
for re-trial, 

The learned Additional Subordinate 
Judge has observed that the three mort- 
gagesset up by the defendants are not 
registered deeds, but he has overlooked the 
important fact that the Indian Registration 
Act was not in force in 1848. He has also 
observed that Exs. B-l, B-2 and B-3 
have not been formally proved, and he has 
relied upon a decision of this Court in 
Ram Naresh Singh v. Chirkut (9 O. W. N. 
p. 379, at p. 383) (5), for holding that the 
mortgages Exs. B-1, B-2 and B-3 cannot be 
presumed genuine. He has further observ- 
ed that these deeds do not purport to have 
been signed by their executants, and that 
even the names of the scribe of Exs. B-l 
and B-2 are not found on the documents, 
and that Sheo Ghulam who purports to be 
the scribe of Ex. B-3 has not put his signa- 
ture to it, and that there is nothing to 
prove the identity of this Sheo Ghulam. If 
the learned Additional Subordinate Judge 
had doubts about these matters he should, in 
all fairness to the defendants, have given 
them an opportunity of ‘removing those 
doubts and of proving the execution of these 
deeds as far as it was possible for them 
to do so. For my part I have no doubt 
that these mortgages are genuine. Exhibit 
B-2 shows that it was written by Qanungo 
Bhiki Lal, and the learned Additional Sub- 
ordinate Judge is wrong in saying that the 
name of the scribe of Hx. B-2is not found 
on the document. The fact that plaintiff 
No. 1 Basdeo Lal executed a deed of re- 
linquishment in respect of these plots in 
favour of the defendants as late as Septem- 
ber 15, 1930, at least goes to show that he 
recognised that the defendants had these 
mortgagee rights, even if Ex. B-4 may not 
confer any fresh rights upon them. 

The mutation file of 1884 has been sent 
for by me and it shows that copies of the 
mortgage-deeds in suit were filed in that 
mutation case and the patwari was examin- 
| (4) 97 Ind. Oas. 255; AIR 1927 Pat. 51. 


« (5) 138 Ind. Oas. 513; 9 O W N 379; AIR 19382 
gudh 227; Ind, Rul, (1982) Oudh 309, 
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ed in 1884, about these deeds and his state- 
ment was verified by the then co-sharers and 
they signed it. The mutation order Ex. B-8 
of April 15, 1894, clearly shows that these 
mortgage-deeds, the genuineness of which 
the lower Appellate Court declines to pre- 
sume, were given effect to by the Revenue 
Court. In the partition proceedings of 
1920 (vide Ex. 13, partition chitti and Ex. 10, 
copy of the tarz taksim), the land mort- 
gaged was allotted to those co-sharers who 
represented the mortgagors and the plots 
in suit were allotted to sat Narain’s 
chitti. Sat Narain was the father of plaint- 
iff No. land it would seem that the. plaint- 
iffs are bound by those entries in the final 
partition record. Exhibit B-13, isa copy 
ofa judgment of Mr. Justice Lindsay in 
Second Civil Appeal No. 53 of 1913 decided 
on June &, 1915. This decision lays down 
certain general propositions of law with 
which I amin complete agreement. In the 
case before me (asin the case decided by 
Mr. Justice Lindsay) the father of plaintiff 
No.1 was shown in the partition papers 
as mortgagor and the defendants as mort- 
gagees, and effect cannot be given to the 
entries in the partition papers by turning 
the defendants outof possession. The de- 
fendants in the Revenue Court asked that 
their shares be described as “murtahni”, 
and the partition be made so as to allot 
to them a compact share which would 
represent allthe lands of which they were 
in possession and were entitled to retain 
possession as mortgagees. The Assistant 
Collector accepted their request without 
further enquiry and no question of propriet- 
ary title was raised before me either by 
the mortgagor or by the mortgagees. 

The plaintiffs in the present case come 
into Court relying upon the partition pro- 
ceedings of 1920 and they are bound by 
the entries as they appear in the final re- 
cord of partition. Sat Narain is described 
there as mortgagor and as such he must 
be treated until the question of his right to 
redeem is decided in a suit properly brought 
for that purpose. Hisson cannot claim a 
decree for possession on the footing that he 
is the absolute owner of the lands by virtue 
of the proceedings taken for partition in 
the Revenue Court. Under these circum- 
stances I think the learned Munsif was per- 
fectly justified in presuming the genuine- 
ness of Exs. B-l, B-2 and B-3. These 
mortgagee rights were recognised as early 
as 1884, and mutation orders were passed 
on the basis of these morlgages. They were 
also given effect to in the partition of 1920 


` 


‘acted upon it cannot, after he has enjoyed 
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and this partition is binding on plaintiff 
No. 1. 

I therefore uphold the finding of the 
learned Munsif on Issue No. 2 and hold 
that defendants Nos. 1 to 14 are in posses- 
sion of the plots in suit as mortgagees and 
that the plaintiffs are bound by these 
mortgages until they redeem them. ‘It is 
unnecessary for the decision of this case 
to decide the question whether these mort- 
gages are redeemable or have become irre- 
deemable. 

In viewof my finding on Issue No. 2 in 
favour of the defendants, it is unnecessary 
for me to discuss the further question 
whether plaintiff No.2 Musammat Sheoraji 
has become owner of the plots in suit by 
virtue of the deed Ex. 1], and whether the 
plaintiffs’ suit is within time or not. On 
my finding that the defendants-appellants 
are mortgagees, the plaintiffs cannot obtain 
possession of the mortgaged plots until 
they bring asuit for redemption. 

The result is that I allow this appeal, 
set aside the judgment of the lower Appel- 
late Court, restore the judgment and decree 
of the trial Court and dismiss the plaintiffs’ 
suit with costs of all three Courts. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1135 of 1930 
October 25, 1934 
Mapuavan Narr, J. 
GOLI AMMIRAJU—P aintirr— 
APPELLANT 
VETSUS A 
GOLI KONDALARAYUDU anp 
OTAERS—DEFENDANTS— RES PONDENTS 

Estoppel— Acceptance of order, when creates estop- 
pel against impeaching it — Partition decree—Taking 
possession of properties allotted does not preclude ap- 
peal for further claim, 

A final decree was passed in a partition suit award- 
ing to the plaintiffa certain share in the family pro- 
“porties, The plaintiff took possession of the plots 
allotted to him under the decree and subsequently 
preferred an appeal against the decree alleging that 
there was no proper division of the properties and 
that necessary provision had not 
regard to water rights The respondent contended 
that asthe plaintiff had accepted the decreeand 
taken possession of the properties allotted, he was 
not entitled to prefer an appeal on the principle that 
a party who has adopted an order of the Court and 
a benefit 


been made in 


under it, contend that it is invalid : i 

Held, that this principle was not applicable to the 
case as the plaintiff had not derived any benefit to 
which he was not otherwise entitled, no question of 
estoppel or acquiescence arose andthe appeal was 
quite competent. Banku Chandra Bose v. Marium 
Begum (1), Ramaswami Chettiar y. Chidambaram 
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Chettiar (2), King v. Simmonds (3), Tinkler v. Hilder 
(4) and Gadde Venkatarayudu v. Anumolu Chinna 
Rama Krishnayya (5), distinguished, Jogesh Chandra 
v. Gazar (6), Sarat Kumar Dasiv. Amullyadhan 
Kundu (8), Subha Rao v. Sarvarayudu (9) and 
Jogendra Nath v. Khoda Bhusha Biswas (10), relied 


on, 

S.C. A. against a decree of the Court of 
the Subordinate Judge, of Coconada, in 
A. S. No. 85 of 1926, preferred against. the 
decree of the Court of the District Munsif of 
Peddapur in O. S. No. 292 of 1923. 

Mr. P. Somasundaram, for the Appel- 
lant. 

Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Respondents. 
Judgment.—The plaintiff is the appel- 
lant. The plaintiffand the defendants are 
members of a joint Hindu family. A suit 
was instituted by the plaintiff against the 
defendants for partition of the family pro- 
Perties and a final decree was passed by 
the District Munsif awarding the plaintiff a 
certain sharein the properties. The plaint- 
iff preferred an appeal against the decree 
passed by the District Munsif in which he 
raised two main objections, namely, that 
there was no proper division of the 
properties and that necessary provision has 
not been made in regard to channels and 
water-rights. Subsequent to the passing 
of the final decree and before the filing of 
the appeal the plaintiff took possession of 
the plots allotted tohim under the decree. 
Before the appeal was heard an applica- 
tion was filed by the defendants praying 
that the Court should dismiss the appeal 
summarily on the ground that the plaintiff 
has taken possession of the share allotted 
tohim and that having thus taken the 
benefit under the decree, his appeal should 
not now beheard. In Banku Chandra Bose 
v. Mariam Begum, 37 Ind. Cas. 804 (1) and 
in Ramaswami Chettiar v. Chidambaram 
Chettiar (2) which followed it, it was held 
in the circumstances of those cases that 

“a party who has adopted an order of the Court 
and acted under it cannot after he has enjoyeda 
benefit under the order contend that it is valid for 
one purpose and invalid for another. He must be 
considered to have acquiesced in the order and 
afterwards cannot be allowed to impeach it”. 


Acting on the authority of those decisions 
the learned Sub-Judge accepted the conten- 
tion of the defendants and dismissed the 
plaintiff's appeal without hearing it on the 
merits. 

In this second appeal the plaintiff-appel- 
lant contends that the cases relied on by the 
lower Court are distinguishable and that 

(1) 37 Ind. Cas, 804; 21 O W. N 232. 


- (2) 105 Ind, Oas. 62..; 26 L W 527; A I'R 1927 Mad: 
3009; 39 M L T 608, - eee 
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the principle enunciated in them cannot be 
applied to the present case. In Banku 
Chandra Bose v. Mariam Begum, 37 Ind. 
Cas. 504 (1)a suit was cismissed for want 
of prosecution and on the application of 
the plaintiff was ordered to be restored to 
its file on the plaintiff's paying to the 
defendants a sum of money towards their 
costs of and incidental tothe application. 
The defendants accepted the sum paid by 
the plaintiff without recording their inten- 
tion to appeal against the order, It was 
held that the defendants, after having 
accepted the money without protest, were 
precluded from appealing against the order. 
This case was followed in Ramaswami 
Chettiar v. Chidambaram Chettiar (2) where 
after referring to it and two English cases, 
Kingv. Simmonds (3) and Tinkler v. Hilder 
(4) it was held that when the lower Gourt 
allowed an amendment of the written 
statement on condition of the defendants 
paying plaintiff Rs. 150 by way of costs and 
the plaintiff's Vakil under protest accepted 
it, he cannot afterwards object that the 
order was made without jurisdiction, The 
decision was based upon the long recognised 
principle that 

“where a party accepts costs under a Judge's 
order which but for the order would not at that 
time be payable, he cannot afterwards object that the 
order was made without jurisdiction’. 

Another case where a similar question 
aroseis reported in Gadde Venkatarayudu 
Anumolu Chinna Ramakrishnayya (5). 
In that case a suit which had been dis- 
missed for default of appearance by the 
plaintiff was restored on the plaintiff 
paying costs of the defendant. The defend- 
ant after receiving the costs filed a revision 
petition objecting to the order. The 
question was, was he entitled to be heard. 
This question was answered in the negative 
after a consideration of the two Indian 
cases which I have mentioned and also of 
the English decisions bearing on the point. 
The question is whether the principle of 
these decisions can be applied to the 
present case.. I think“ not. It is clear on 
the facts of these cases that ‘the party 
_ who later on sought to object to the order 
accepted costs which but for that order 
would not have been payable at that time. 
Having done so he cannot be heard to object 
to the order. As stated in some of the 


_ cases, i 

(3) (1845)7 Q B 289; 115 E R 498. 

(4) (1819) 4 Ex. 187 at p 197; 7 D & L 61; 18 LJ 
Ex 129; 13 Jur. 684; 154 E R 1176. 

(5) 123 Ind. Oas. 337; 58 M L J 137; 31 LW 30 
AI R 1930 Mad. 266; Ind, Rul. (1930) Mad. 481 
(1930, M W N50. ay 
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“the cases are applications of the doctrine that 
a person may not approbate and reprobate—see 13 
Halsbury's Laws of England, para. 598." 


The orders amending the plaint and the 
other orders were all conditional and the 
conditions having been fulfilled by accept- 
ance of costs, the orders became effective 


and cannot be questioned. This is the 
sum and substance of the principle 
enunciated in the above cases, In the 


present case the question of the acceptance 
of what is alleged to bea benefit arises 
after decree. The plaintiff in the present 
case is entitled to the properties which he 
took possession under the decree, whether 
the appealis filed or not and whether he 
succeeds in it or not, he is entitled to get 
the properties decreed to him. By filing 
the appeal he is only asking for more, and 
this he is entitled to claim asa matter of 
right underlaw whether he will succeed or 
not. In these circumstances I cannot see 
how any question of estoppel or acquiescence 
or taking benefit under an order can arise. 
The principle which I have stated above is 
not affected by the question whether 
possession under the decree was taken 
before the appeal was filed or after the 
filing of the appeal; the result is the same, 
and the appeal must be heard. 

Ishall now examine a few cases in 
support of the conclusion which I have 
stated above. Insome of the cases the 
question seems to have arisen with respect 
to the conduct of the appellant before the 
filing of the appeal, while in others the 
question arose with respect to his conduct 
after the filing ofthe appeal. In Jogesh 
Chandra v. Gazar (6) the plaintiff claimed 
a decree for Rs. 17-12-0 being the value of 
5 arisand 8 seers of paddy at the market 
rate. The defendant contended that the 
plaintiff was not entitled to the amount 
claimed but admilted that he was entitled 
to a lesser amount and the-decree was made 
in accordance with the admission of. the 
defendant. In appeal he claimed a larger 
amount than what was decreed but he took 
out execution to realise the amount under 
the decree. It would seem from the facts— 
but itis not very clear—that the plaintiff 
realised the decree amount before the 
filing of the appeal. The learned Judges 
after referring to the cases Banku Chandra 
Bose v. Mariam Begum, 37 Ind. Cas. 804 (1) 
and Manilal Guzratt v. Harendra Lal Roy 
(7) another case of the same—kind held 
ihat the plaintiff is not precluded from 
prosecuting the appeal on the ground that 

(6) 95 Ind. Cas. 10; A I R 1926 Cal. £60. 

(7).8 Ind, Cas. 79; 12 O L J 596, 
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` “hehas not derived any advantage or taken any 
benefit under the decree appealed against which was 
not available to him even on the admission of the 
defendant”. : 


In Sarat Kumar Dasi v. Amuilyadhan 
Kundu (8) the appellant sought to set aside 
a compromise decree. Under that decree 
she was entitled to a sum of Rs. 13,500, a 
portion of which had keen paid into the 
Court. The appellant after having 
obtained leave to appeal to His Majesty in 
Council applied to the Court for and 
obtained an order that Rs. 4,000, (portion of 
Rs. 13,500 paid into Court) should be held 
as security for the costs of the respondents 
in the appeal tothe Privy Council. It will 
be observed that she obtained the benefit 
of the use of the Rs. 4,000 after obtaining 
the leave to appeal but before the appeal 
was actually filed. It was contended before 
the Privy Council that 

“this transaction amounted to an adoption by the 
appellant of the decree while at the same time she 
was impeaching it and was therefore estopped from 
doing so”, 

The Privy Council overruled this argu- 
ment with these remarks. ` 

“Ifthe appellant should fail in this appeal, the 
money lodged in Court will belong to her. lf she 
succeeds inthe appeal the money lodged in Court 
will ‘be returned to the respondents, subject, 
however, to any claim she may successfully establish 
to have any costs awarded to her paid out of it. In 


rcs Lordships’ view the point is entirely unsuslain- 
able”. 


In Subba Rao v. Sarvarayudu (9) a decree 
for redemption had been passed and money 
had been deposited in Court. The defend- 
ants drew out the money deposited in Court 
after the decree of the lower Court and 
pending an appeal to the High Court.. It 
was argued that their appeal tothe High 


Court was, therefore, incompetent. The 
argument owas overruled with these 
remarks: 


“whatever they drew out themselves they seem to 
have drawn out in execution of the decree in this 
ease. Execution of a decree has never been held to 
estop the decree-holderfrom appealing from it so far 
agit is against him”. 

I think the same principle should apply 
in a case where the person gives effect to 
the decree with or without the help of the 
Court. In the case before us, as the 
defendants did not cultivate the lands that 
had been allotted tothe plaintiff’s share at 
the cultivation season he cultivated the 
same, ashe says, for the mitigation of 
mesne profits. Inthe next two cases the 

(8) 71 Ind. Cas. 632; 17 L W 481; AIR1923P 0 
131; 32 ML T 137; 270 WN 629; 25 Bom. LR 548; 
37 O L J 591; (1923) MW N 393 (P O). 

(9) 72 Ind. Oas. 292; 47 M 7; 44 ME J 534:18 
ee 61; (1923) M W N 533; A I R 1923 Mad. 
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question arose with respect to what the 
appellant had done after the filing of the 
appeal. In Jogendra Nath v. Khoda 
Bhusha Biswas, 72 Ind, Cas. 554 (10) it was 
held that where in a suit on a money bond 
payable with compound interest the Couri 
awards simple interest only, and appeal 
against {he decreeis not rendered incom- 
petent where subsequent to the filing of the 
appeal the decree-holder accepts costs 
deposited by the judgment-debtor on the 
basis of simple interest. Banku Chandra 
Bose v. Mariam Begum 37, Ind. Cas. 804 (1) 
and the English cases of that type. Tinkler 
v. Hilder (4), Kennard v. Harris (11) 
etc., were thus distinguished by the learned 


-Judges from the case before them: 


“Tt will appear that in the English cases as also in 
the case in Banku Chandra Bose v. Mariam Begum, 
37 Ind. Cas. £0! (1) the opposite party having accepted 
the benefit which he would not have obtained 
otherwise than under such order, was held to be 
precluded from challenging the validity of the 
order.” 


In the case before usthere was no such 
thing. The plaintiff appealed against the 
decree in sofaras it disallowed compound 
interest. Afterthe appeal had been filed 
against that part of the decree which dis- 
allowed compound interest, he accepted the 
costs (deposited by the respondents) and 
which was decreed by the lower Court on 
the basis of simple interest as to which 
there was no dispute and which the plaint- 
iff would have got in any event, whether the 
appeal succeeded or failed. In these 
circumstances the principle of the cases 
referred to above does not apply to the 
present case. If I may say so respectfully, 
the distinction between the two classes of 
cases is here pointed out very clearly. In 
Quadrat Unnissa Bibi v. Abdul Rashid (12) 
the defendant-vendee took out of the Court 
the amount of pre-emption money deposited 
by the plaintiff to her credit after the 
filing of the appeal. It was argued that 
she was disqualified from proceeding with 
the appeal. The argument was overruled, 
the learned Judges remarking that the 
learned Vakil for the respondents has not 
teen able to place before them any 
authority in support ofthis view. On the 
other hand they relied on certain cases to 
show that such conduct on her part does 
not amount to estoppel. The result of 
these decisions clearly shows. that the 
appellant is not precluded from proceeding’ 


(10) 72 Ind, Cas, 554; AIR 1924 Cal. 380. 
9P (1824) 2B & O 801; 107 E R 50;4D&R 
2 


(12) {6 Ind. Oas, 549; 48 A 618; 24 AL J 773; AIR 
1926 All, 661, 
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with the appeal as the result of his taking 
possession of the properties allotted to him 
under the decree. Mr. Lakshmanna, the 
learned Counsel for the respondent, has 
not been able to support the decision in 
the lower Court on any ground. He 
suggested that the partition decree is 
peculiar and that it should be treated on a 
different basis and as the present case 
arises with respect to such a decree, the 
lower Court's decision is right. Iam not 
able to appreciate this reasoning. In the 
result the second appeal is allowed and the 
-appeal will be remanded to the lower 
‘ Appellate Court for disposal according to 
law. The appellant is entitled to his costs 
of this Court. The other costs will be pro- 


vided for by the lower Court. The Court- 
fee will be refunded. 


A. Appeal allowed. 


-OUDH CHIEF COURT 
Civil Miscellaneous Application No. 313 of 
1935 filed in First Civil Appeal No. 31 
of 1935 
April 26, 1935 
Kine, C. J. AND ZIA-UL-HASAN, J. 
Thakur JAI INDRA BAHADUR SINGH 
AND ANOTHER—-PLAINTIFFS—APPELLANTS 
versus 
DEPUTY COMMISSIONER, KHERI, 
: MANAGER, COURT OF WARDS, 
-MAHEWA RAJ AND OTHERS— DEFENDANTS 
| — RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 1 (1), O. XXII, r. 10—Manager, Court of 
Wards taking superintendence of plaintiff's 
. interest during pendency of suit—No appeal 
against _substitution—Manager's application under 
O..XXIII, r.1,to withdraw suit granted—Appeal 
by original plaintiff against this part of order, 
granting application under O. XXIII, r.l, only 
—Maintainability—Assumption of superintendence, 
whether amountsto devolution within O. XXII, 
y. 10—Order under O. XXIII, r. 1 (1), whether 
- amounts to decree—U. P.Courtof Wards Act (IV 
of 1912), s. 55, l 
During the pendency of the suit filed by 
the plaintiff- on the original side of the Ohief 
-Oourt in the month of May 1934, the Court 
of Wards assumed superintendence of the plaintiffs’ 
estate. On July 24,1934, the Deputy Oommis- 
> sioner, as Manager of the estate, made an applica- 
tion under O. XXII, r: 10, for leave to continue 
the suit inthe place of the original plaintiffs on 
the ‘ground that the suit could, in accordance 
with 98.55 of the U. P. Oourt of Wards Act, 
only be conducted in the name of the Deputy 
Commissioner in charge of the estate. This ap- 
plication was granted. No -appeal was filed 
against that order. On August 20, 1934, the original 
plaintiffs put “in an application (No, 497 of 1934) 
praying that their names be not removed from 
the array of plaintiffs in that suit On Septem- 
per 12, 1934, the Deputy Oommissioner as Manage 


156 iC 


of the estate filed an application (No. 573 of 
1934) under O. XXIII, r. 1, for permission to 
withdraw the suit. On December 13, 1934, the 
original plaintiffs put in an application (No. 872 
of 1934) challenging the legality of the assump- 
tion of superintendence by the Court of Wards. 
The Single Judge by an order dated 
January 2, 1935, dismissed the applications Nos. 
497 and 872 filed by the original plaintiffs and 
allowed application No. 573 filed on behalf of the 
Deputy Commissioner and ordered that the suit 
be dismissed as withdrawn. The original plaintifs 
appealed against the order passed on January 

, 1935 : 

Held, (i) that the order granting leave to the 
Deputy Commissioner to continue the suit in 
place of the original plaintiffs necessarily in- 
volved the removal of the names of the 
original plaintifis. If the original plaintiffs had 
any grievance against their names being removed 
in accordance with the order made under O, XXII, 
T. 10, then they had a right of appeal but 
they did not appeal and the order of substitu- 
tion had now become final Consequently thé 
original plaintiffs had no locus standito file an 
appeal against the o-der passed by the Single 
Judge, dismissing the suit as withdrawn, on January 
2, 1935, because they were not parties to the 
suit, their names having been expressly remov- 
ed from the array of plaintifs by an 
order which has become final; 

(iċ), that the assumption of superintendence by 
the Court of Wards did not involve an 
“assignment, creation or devolution of any in- 
torent” within the meaning of r. 10 .of O. 


No appeal lies against an order passed under 
0. KAI, r.1(1) dismissing a suit as withdrawn 
by_the plaintiff. 

Quere.—Whether the order passed under 
O. XXIII, r. 1(') dismissing the suit as withdrawn 
amounts to a “decree” and is, therefore, appeal- 
able? 


C. M. App. against the order of Mr, 
Justice Srivastava, sitting as a Judge to try 
Original Suit, dated January 2, 1935. 

Messrs. H. Husain and M. H. Kidwai and 
Dr. Qutubuddin Ahmad, for the Appellants. 

Mr. H.S. Gupta, for the Respondents. 


Judgment.—This is an application on 
behalf of the Deputy Commissioner of 
Kheri as Manager of the Court of Wards, 
Mahewa Estate, arising out of First Civil 
Appeal No. 31 of 1935. The appellants in 
that appeal are Thakur Jai Indra Baha- 
dur Singh, Taluqdar of Mahewa, and Sri- 
matt Rani Raj Rajeshwari Devi, his wife. 
The respondent is the Deputy Commissioner 
of Kheri as Manager of the Court of 
Wards. This application alleges that no 
appeal lies against the order of the Single 
Judge of this Court dated January 2, 1935, 
against which First Civil Appeal No. 31 of 
1935 has been instituted. The facts of this 
case are somewhat unusual. The appel- 
lants filed a suit on the original side of 
the Chief Court on February 22, 1934, 
against a large number of defendants, 


A 


‘ 
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During the pendency of the suit, in the 
month of May, 1934, the Court of Wards 
assumed superintendence of the plaintiffs’ 
estate; On July 24, 1934, the Deputy 
Commissioner, as Manager of the estate, 
made an application under O. XXII, r.10, 
for leave to continue the suit in the place 
of the original plaintifis on the ground 
that the suit could, in accordance with 
s. 55 of the U. P. Court of Wards 
Act, only be conducted in the name 
of the Deputy Commissioner in charge of 
the estate. The application was granted 
and the name of the Deputy Commissioner 
was substituted as plaintiff in the place of 
the original plaintiffs. No appeal was filed 
against that order. 

-On August 20, 1934, the original plaintiffs 
put in an application (No. 497 of 1934) 
praying that their names be not removed 
from the array of plaintiffs in that suit. 


- They challenged the legality of the as- 


sumption of superintendence by the Court 
of Wards and slated that ithe matter was 


under the consideration of the Govern- 
ment. 
Ono September 12, 1934, the Deputy 


Commissioner, as Manager of the estate, 
filed an application (No. 573 of 1934) under 
O. XXIII, r. 1, for permission to withdraw 
the suit. 

On November 28, 1934, the application 
made by theoriginal plaintifis to Govern- 
ment for removal of the superintendence 
of the Court of Wards was rejected and 
it was declared that the Court of Wards 


-had legally and properly assumed super- 


intendence of the estate. 

On December 13, 1934, the original 
plaintiffs put in an application (No. 872 
of 1934) challenging the legality of the 
assumption of superintendence by the 
Court of Wards. 

The learned Single Judge by an order 

dated January 2, 1935, dismissed the appli- 
cations Nos. 497 and 872 filed by the original 
plaintiffs, and allowed application No. 573 
filed on behalf of the Deputy Commissioner 
and ordered that the suit be dismissed as 
withdrawn. 
: The original plaintiffs now seek to ap- 
peal against the order of the learned Judge 
passed on January 2, 1935. The Govern- 
ment Advocate has argued for the res- 
pondent that no appeal lies. 

The first point taken in support of this 
contention is that the order passed by the 
Court on July 24, 1934, under O. XXII, 
r. 10, granting leave tothe Deputy Com: 
missioner of Kheri to carry on the suit 


. pealable under O. XLII, r. 1 (1). 


’ names. of the original plaintiffs, 
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instead of the original . plaintiffs was ap- 
pealable under O. XLII, r.1 (1) of the 
Code of Civil Procedure. As no appeal 
was filed against that order, it has now 
become final and the point cannot be raised 
in First Civil Appeal No, 31 of 1935. As 
against this it has been argued that 
O. XLII, r. 1 (1) only allows an appeal 
against an order under r, 10 of O. XXII 
giving or refusing to give leave. Under 
O. XXIL r. 10, when an assignment, crea- 
tion or devolution of any interest has taken 
place during the pendency of a suit, the 


suit may by leave of the Court be conti-"— - 
nued by or against the person to or upon ': 


whom such interest has come or devolved, 
Jt is argued for the appellants that they 
had no grievance against the order passed 
by the Court in so far as it gave leave 
to the Deputy Commissioner to continue | 
the suit but their grievance was against 
that portion of the order which ordered 
the substitution of the Deputy Commis- 
sioner in place of the original plaintiffs 
and that portion of the order was not ap- 
It ap- 
pears to us that the order granting leave 
to the Deputy Commissioner to continue 
the suit in place of the original plaintiffs 
necessarily involved the removal of the 
It cannot 
be held that the order was partly appeal- 
able and partly not appealable. The order 
was simply: “Let substitution: be made.” 
If the original plaintiffs had any grievance 
against their names being removed in ac- 
cordance with the order made under 
O. XXIII, r. 10, then they had a right of 
appeal but they did not appeal and it 
appears to us that the order of substitution 
has now become final. It has been further * 
argued for the appellant that the provi- ` 
sions of O. XXII, r. 10, are not applicable 
to the facts of the present case because 
the assumption of superintendence by the : 
Court of Wards did not involve an “assign- . 
ment, creation or devolution of any interest” ` 
within the meaning of r. 10. We are not 
prepared to accede to this contention. -Un- 
doubtedly the original plaintiffs remained 
the proprietors of the estate and the 
Court of Wards became Manager of 
the estate. Nevertheless it appears . 
to us that under the provisions of the = 
statute certain interests did devolve upon 

the Oourt of Wards and certain interests 

were taken away from the proprietors, The ' 
proprietors, as wards, were by statute dep- 

rived of the right of institution or conti- 

nuing any suit. They were also deprived 


92 
of the right in transfer or create any charge 
upon their estate and were subjected to 
other disabilities imposed by statute. In 
“ our opinion, there was a devolution of an 
interest within the meaning of r. 10 of 
O. XXII. The original plaintiffs were 
‘rendered incompetent to prosecute the suit 
“and further: proceedings could only - be 

taken. by the Deputy Commissioner on their 
` behalf. So the suit was bound to fail 

unless the Deputy Commissioner was sub- 
stituted for the original plaintiffs. There 
seems to be no provision in the Code other 


- "than O. XXII, r. 10, under which the 


order of substitution could be made. 

The main contention on behalf of the 
respondents that the original plaintiffs have 
no locus standi to file an appeal against 
the order passed by the learned Single 
Judge, dismissing the suit as withdrawn, 
on January 2, 1935, because they were 
not parties ‘to the suit, their names hav- 

“ing been expressly removed from the array 
“ of plaintifs by an order which has become 
final. It appears to us that this conten- 
tion is correct and must prevail. More- 
over, no appeal lies against an order pass- 
ed under O. XXIII, r.1(1) dismissing a 
suit as withdrawn by the plaintiff. It has 
been argued that the order dismissing the 
suit as withdrawn amounts to a ‘‘decree” 
“and is, therefore, appealable but as we 
hold that the original plaintiffs have no 
locus standi to appeal against the dismissal 
of the suit on the ground that they had 
- ceased to be parties to the suit, it is un- 
. necessary-for'us to decide whether the 
order of dismissal amounts to a “decree.” 

We accordingly allow the application 
with costs and hold that no appeal lies 
and, therefore, dismiss the appeal with costs, 

‘if any. 


D, Appeal allowed. 


RANGOON HIGH COURT 
' First Civil Appeal No. 53 of 1934 
February 12, 1935 
z . Pacer, CO. J. AND BAU, J. 
~“ U. PATRIKPANNA AND 0OTBERS— 
APPELLANTS 
versus ; 
ALETAWYA SAYADAW AND OTHERS— 
f RESPONDENTS 
Burmese Buddhist Law—Gift—Gift of Poggalika 
proper by rahan made on death-bed—Validity— 


ransferee from person to whom property is dedicated 
_ — Right to eject licensees. 


A gift of poggalika property bya rahan, even if 
- made while he is on his death-bed, ix valid, 


“PATBIKPANNA v. ALETAWYA SAYADAW (BANG) 


“it and the defendants occupy the 
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Where a property is dedicated to the plaintiff as 
Poggalika property and he goes. into occupation of 
property as his 
licensees, on the transfer ofthe property to others, 
the defendants become their licensees and the 
transferees have aright to put an end to that license. 
The licensees can therefore be ejected at the instance 
of the transferees. 


F.C. A. from the decree of Leach, d., 
T March 1, 1934, as reported in 156 Ind, 
370. 

Mr. Ba Han, for the Appellants. . 

Mr. Mg. Pu, forthe Respondents. 


Ba U, J.— This is an appeal from a 
judgment and decree passed by Leach, 
J., sitting on the original side of this 
Court. The parties to this appeal’ are 
members of the Buddhist priesthood. The 
dispute between them is mainly in respect 
of a kyaung known asthe Taungzun kyaung 
stitualed in the Aletwya kyaungdaik in 
Boundary Road, Rangoon. Tht said kyaung 
is now ir the occupation of the defendant- 
appellants, but the first plaintiff-respondent 
isthe Sayadaw of the kyaungdaik over 
which he had presided for 55 years. The. 
facts leading up to the dispute between 
the parties are briefly these. We 

In or about January 1933, the second 
defendant-appellant, U Tezeinda came from 
Pyinmagan village, Kyauktan Township, 
where he has his own kyaung and stayed 
inthe Taungzun kyaung together with the 
other defendant-appellants. Soon after his 
arrival a theft took place in the 
daik, in which a pupil of the first defendant- 
appellant, U Pateikpanna was involved, 
As aresult thereof the relations between 
the first and second defendant-appellants 
on one side and the first plaintiff-respon- 
dent onthe other became strained. About 
three months after that incident, the first. 
plaintiff-respondent went through a form cf 
religions ceremony called Pyinsathantaka . 
with the other plaintiffs and transferred 
the kyaungdaik, including not only the 
Taungzun kyaung, butall the 
situate therein, to .himself and his co- 
plaintifs by a registered deed whereupon 
the first and second defendant-appellants - 
adopted a hostile attitude and began to 
interfere with the administration of the 
kyaungdaik by the first plaintiff-respondent. 
They were thereupon served with a lawyer's 
notice to leave and give up possession 
of the Taungzum kyaung, They refused, ` 
The present suit was thereupon instituted. 

In the plaint the plaintifi-respondents~ 
allege that the kyaungdaik including the 
Taungzun and other kyaungs situated 
therein was -tha Poggalika property of 


kyaung-- - 


kyaungs ` 


& 
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the first plaintiff-respondent, but that as he ` U Mala.” Thé case for the plaintiff-respon- 
has gone through a form of religious cere- dents. is that Sayadaw U Mala gave. the ` 
mony called Pyinsathantaka and as he suit kyaungdaik to the first plaintiff- : 
has transferred the kyaungdaik to himself respondent before his death as his Pogga-:'! ` 
and his co-plaintiffs they have become. the lika property. This part of the -plaintiff- 
joint owners thereof. They further allege respondents has not been challenged before `` 
that about 15 years ago the first plaintiff- us, but what is submitted by the’ learned + 
respondent allowed the first defendant- Counsel for the defendant-appellants is: 
appellant U-Pateikpanna to occupy the that as Sayadaw U Mala gave the kyaung- 
lower floor of the Taungzun kyaung and daik to the first plaintiff-respondent while : 
remain in charge thereof reserving the -he wason his death-bed the gift was in-:. 
~- first floor tobe used as an arbitration valid. In support of his contention“ 
hall. They pray for a declaration to that the learned Advocate for the defendant-: : - 
effect, and ejectment of the defendant- appellants refers us tos. 399.ofthe Kinwun Ù, 
appellants not only from the Taungzun Mingyi's Digest. It is in these terms :2: 


kyaung, but also from the _ Aletawya “Rasi. A gift made bya Rahan tothe head monk: 
Ky aungd aik, zs ofa monastery, orto the Rahans who officiated at - 
his ordination, or to other Rahans living with him, 
Thé defendant- appellants deny that the or to tia pupil and outed a the Saad of i 
; ve other Rahans is invalid if it was intended to >- 
ie Te ee miae Br bana aftar his poa The subject of such : 
; ki ; 4 ift becomes Sanghika property. 
that it was and is still Sanghika property. S “Rajabala. Agift made by a ee to take effect ’ 
Further they alleged that the donor of the after his death is invalid Tne subject of ths gift : 
Taungzun kyaung at first intended to dedi- becomes Sanghtka property.” te 
cate it to the second defendant-appellant, U This section does im apply tothe facts“. 
- Tezeinda, the first plaintiff-respondent U Of this caso. Ifa reference is made to the: 
Kawthanlaand U Wadiktheya as Sanghika @Videace of Lbs first plaintiff-respondent, it. 
property, but that as U Wadiktheya left the will be seen that Sayadaw U Mala; intended. l 
priest-hood before the completion of the kya- the ahs ne chet Ses a ak ere 
ung it was dedicated tothe second defendant- uring his lifetime. e first plaintiff. 


respondent states : 
appellant and the . first plaintiff respondent “just before the death of Sayadaw U Mala Ù Mala, 


asSanghika properly. They further say invited 30 senior monks and 60 people and in their 
that it was the second defendant-appellant presence he gave over the kyaungdaik to me under ` 
who permitted the first defendant-appellant adeed. The deed has been eatea | by moths andi 
to take charge and remain in possession insects, asit took place 55 years ago.” 
of the Taungzun kyaung, and that, therefore, He is corroborated on this point by Ur. 
the first defendant- appellant has been in Paduma, witness No. 2 for the plaintif- | 
possession of the suit kyaung as the repre- respondents, A gift of Poggalika property C 
sentative of the second defendant-appellant. by è Raban even if made while he: is ons -> 
That the first defendant-appellant has PiS Geath-bed, is valid. It is supported: 
been in occupation of the lower floor of | by Rajabala, 's, 401 of the Kinwun Mingyi’s-. 
the Taungzun kyaung for 15 years ie not in _ Digest. Ifa reference is made to the -textas 
dispute. Further that the third, fourth and in original it will be found that it runs agin: 
fifth defendant-appellants are the disciples “follows i sig dada, haseivan his Boe sei = 
of the first defendant-appellant and have - “ kyaung to andther monk "that other monk to whom,- 
— been living. together with him in that it is given owns it.” ' 
kyaung is also not in dispute. Therefore ` ‘This text receives support from a. book?" 
it appears to me that the first question that written- by Saya U Hpye (Vinaya Pitaka“ 
arises for consideration is whether the = Pathitaya Atakatapali by Saya U Horey 
Aletawya . Kyaungdaik was the Poggalika Even assuming forthe sake of argument*'; 
property of the first plaintiff- respondent, that the gift- being a death-bed gift was~ 
The kyaungdaik has been in existence invalid, still. lam of opionion ` that tha: 
for a considerable number of years. The “Aletawya kyaung became the Poggalika* 
evidence on the record does not show when -- property to-the -first plaintiff-respondent by; i 
it first came into existence, but it is agreed adverso possession, It is admitted that 
that the first Sayadaw to preside over the -he has been in possession of the kyaung= ">. 
z Buit kyaungdaik was Sayadaw. U Bya, for’. daik- for nearly: 55 years, -During ‘that’!- 
that reason the..suit kyaungdaik is some- period he has exercised acts of ownership” « 
times called Byatawya- The last Sayadaw >. and in a manner. adverse to the title of the, 
to preside over the suit. kyaungdaik before. members of thé Sangha ` ‘and at other". 
the first plaintiff-respondent was Sayadaw:+ persons, : p: o scoi | : 1. 
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‘The next question is in connection with 
the Taungzun kyaung. At the time of 
the gift ofthe kyaungdaik by Sayadaw U 
Mala to the first plaintiff-respondent the 
Taungzun kyaung was not in existence. 
It was built by one Daw May in or about 
1270 B. E. i.e, 25 or 26 yearsago. The 
first plaintifi-respondent states that it was 
given to him by Daw May soon after its com- 
pletion as his Poggalika property whereas 
the second defendant-appellant states 
that it was dedicated to him and the first 
plaintiff-respondent as Sanghika property. 
Ib. is not, necessary to decide the question 
as to whether it was given to the first 
plaintiff-respondent as his Poggalika pro- 
perty or whether it was given tothe 
second defendant-appellant and the first 
plaintiff-respondent as Sanghika property. 
It is common ground that the gift was 
not made by a registered deed. It was, 
therefore, an incomplete gift. Since the 
enactment of the Transfer of Properiy Act 
in 1893 a gift of immovable property 
whether it is religicus or not, must be effect- 
ed by a registered deed in order to make 
it complete: U Pandawun v. U Ssndima 
(1) and U Zayanta v. U Naga (2). As the 
gift was incomplete in this case the 
Taungzun kyaupg would normaly revert 
to the donor; but the donor is now dead. 
Therefore the question that arises for 
consideration is who has been in adverse 
possession of the suit kyaung. 

The first plaintiff-respondent Sayadaw 
U Kawthanla says that scon after its 
dedication he went into occupation of it 
and stayed there for three or four years. 
After that he put a Pongyi, now known 
as U Kin, in charge of the kyaung, and 
that U Kin stayed there for three or four 
years. After that two or three Buddhist priests 
of Ceylon came and resided in that 
kyaung with his permission, Lastly, 
he states that he allowed the first defend- 
ant-appellant to stay in that kyaung. On 
the other hand the second defendant- 


appellant states that after the kyaung had. 


been dedicated he allowed a Pongi, now 
known as Maung Thein Myint, tostay in 
that kyaung. Maung Thein Myint stayed 
in that kyaung for about 10 years: and 
when he was about to leave the priesthood 
the first defencant-appellant was sent for 
from Mandalay. On his arrival he was 
put ‘in charge of the kyaung. The second 


(1) 83 Ind. Cas. 557; AI R 1924 Rang, 309; 2R 


ast 45 Ind. Oas. 926; AI R1918L B Il; 9 L BR. 
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defendant-appellant further states that the 
first defendant-appellant has been living 
in that kyaung as his representative. If 
his story be true then the first plaintiff- 
respondent has never been in adverse 
possession of this kyaung for over 12 years, 
but I do not believe his story though it is 
corroborated by Maung Thein 
Maung Thein Myiat is the brotherof the 
first defendant-appellant. The circum- 
stances obtaining in this case are consistent 
with the truth of the story told by the 
first plaintiff-respondent. It is admitted 
that the first plaintiff-respondent kept his 
furniture on the first floor of the Taungzun 
kyaung and used that floor as an arbit- 
ration hall; and in March 1933, he trans- 
ferred it to himself and the co-plaintiffs as 
their joint property. He would not have 
done all that unless that Taungzun kyaung 


was given to him as Poggalika property, ' 


and unless he regarded himself as the 
owner thereof. Again there is this fact 
that no building can Le erected ina 
kyaungdaik without the permission of the 
presiding Sayadaw, and as the first 
plaintiff-respondent was and is still ‘the 
presiding Sayadaw of the Alétawya 
kyaungdaik, the Tanugzun kyaung could 
not have been built without his permis- 
sion. 


had to admit that he had to ask the 
first plaintiff-respondent for permission on 
behalf of Daw May to build the Taungzun 
kyaung. The first 
would not have given his permission until 
it was made clear to him that the kyaung, 
when -completed, would be given to him as 
his Poggalika property. If it were not to 
be given as Poggalika, but to be dedicated 
as Sanghika whether it be Catudisa or 
Aoamika, he would not have the same 


control over it as he would -have if it 


were given to him as Poggalika. I am, 
therefore satisfied that the Taungzun, 
kyaung was dedicated to the first plaintiff- 
respondent as Poggalika property, and that 
after i 
tion of it as alleged by him. That this is 
50. is proved beyond doubt by the admissions 
made by the first and second defendant- 
appellants to U Ba Kya, the 
Sub-Divisional Magistrate. U Ba Kya states 


that both the first and second defendant- -.- 


appellants admitted to him that they 
occupied the Taungzun kyaung with the 


permission of the first plaintiff-respondent, : 
evidence of.: 


There is no-reason why the 
U Ba Kya should not be accepted. If 


Myint. ° 


In fact, the second defendant-appellant - 


plaintiff-respondent ` 


the dedication he went into occupa- . 


Eastern . 


- 
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they did occupy the Taungzun kyaung 
with the leave and license of the first 
plaintiff-respondent, then they become his 
mere licensees. Asthe property has now 
transferred to the other plaintiffs they also 
become their licensees, and the plaintiff- 
respondents have a perfect right to put 
an end to that license and the defendant- 
appellants have no right of occupation of 
the kyaung without their permission. In 
this view of the caseI do not think that 
the question as to whether if the Taungzun 
kyaung was Sanghika and ifthe first 
defendant-appellant was the presiding 
monk, he could be ejected without the 
sanction of the general body of the Sanghika 
arises. 

The result is that the appeal fails and it 
is dismissed. We make no order as to 
costs. . 

.Page, ©. J.—I entirely agree. 

Tomy mind itis clear that both the 
kyaungdaik and the Taungzun  kyaung 
were intended and purported to be trans- 
ferred to the Aletawya Sayadaw as 
Poggaiika property; because for many 
yearsthe Aletawya Sayadaw has been in 


- adverse possession of both. the kyaungdaik 


Po 


and the’ Taungzun kyaung obviously on 
the footing that he was entitled thereto as 
the property had been given to him as 
Poggalika. The fact that he transferred 
both properties to a body of persons is 
consistent and consistent only with the fact 
that he wasto all outward appearances 
holding this property as though it were 
his Poggalika property. In such circum- 
stances the appellants who are mere 
licensees canbe ejected at the instance 
of the respondents, 


N. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
_-, .. COURT 
Second Civil Appeal No. 108-B of 1931 
November 2, 1934 
Grouse, A, J. C. ; 

DEVIPRASAD—DEFENDANT APPELLANT 

versus . 

SYED WAZIRUDDIN AND.OTSERS - 
— RESPONDENTS i 
Civil Procedure Code (Act V of 1908), ss. 60, 47— 
Judgment-debtor aware of sale—Objection after sale 
on ground that property isinam and hence inalienable 
z Maintainability — Decree-holder auction-purchaser 
—Question between him and judgment-debtor, if one 
between parties to decree —Suit: for declaration that 
sale of land being inam land -is void, if barred— 
—Service inam to kazi falling under classes 3. 
end 5—If alienable, AR oe AE 
A judgment-debtor who is aware of the sale pro- 
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ceedings and who does not make any objection prior 
to the sale cannot subsequently be allowed to raise an 
objection under s. 60, Civil Procedure Code, that the 
property is not liable to attachment and sale onthe. 
ground that the property is inam property. Sobha 
v. Chhaganbai (5), reliedon [p. 996, col. 1.) 

A decree-holder does not cease to be a decree- 
holder merely by"becoming an auction-purchaser, and 
the question which arises between the judgment-debtor 
on the one hand and the auction-purchaser who ig 
also a decree-holder on the other is one which 
arises between parties to decree. Askaran Baid 
v Raghunath Prasad (T) and Beni Madhab. v. Rai 
Charan Ari (8), relied on. [p. 995, col 2.) 

A suitfora declaration that certain lands which 
were sold in execution were not saleable being inam 
lands is one relating to execution, discharge or satis- 
faction of the decree. The judgment-debtor's remedy 
is under s. 47, Civil Procedure Code, anda separate 
suit is not maintainable. Rukhmabai v. Ramchandra : 
(12) and Durga Charan Mondal v, Kali Prasanna 
Sarkar (13), relied on Chotelal v. Sarwan ( 1), dis- 
tinguished, Bulagi Das v. Kesri (14), not followed. 
[p. 997, col 1.] 

The service ¿nam fields given to kazi for hig 
service are not liable to attachment and sale, eyen 
to the extent of his life interest, as they fall partly 
under class 3 and partly under-class 5, [p. 997, col. 2.) 

5.O, A. against the decree in ¿ivil Appeal 
No. 316 of 1930 in the Court of the Third 
Additional District Judge, Amraoti, dated . 
December 9, 1920, arising out of the deci- 
sion in Civil Suit No. 291 of 1929in the 
Court of the Bub Judge, First Class, 
Darwha, dated February 11, 1930. 

Mr. M. R. Bobde, for the Appellant. 

Mr. M. Y. Sharif, for the Respondents. 

Judgment. — Defendant No.3 Deviprasad 
who is the present appellant was sued by. 
plaintiff Syed Waziruddin for a declara- 
tion that the attachment and sale of the 
Plaint fields situated at Darwha in execu- 
tion of a decree obtained by the defend- 
anis arenull and void. The defendants 
purchased the fields themselves. The 
plaintiff's objection in execution was dis- 
missed as being filed too late. His con- 
tention is that they are service inam 
fields and are not liable to attachment 
and sale.. T'he plaintif’s claim was decreed 
in the first Court, it being held that his 
inam fell under class 5 and is governed . 
by çr. 7 of ‘the Inam Rules and so the ` 
fields being inalienable . were not liable to . 
attachment. The lower Appellate Court ` 


_ held that the inam fell partly under class 3° | 


and partly under class 5 and was inalien+~ 
able and could not be sold. “It was also 
found that the suit was within time and 
was not barred under ss, 47 ofthe 
Civil Procedure Code. The decree of the 
first Court was, therefore, upheld. | 

-. In second appeal the abovementjoned 
findings.of the lower Appellate.’ Gourt are 
all attacked and it is also urged'that in -- 
any case the lower Appellate Oourt was 


4 


- sale under that éction. The~samereason- 


that ‘we:have not merely 
«form in “which the relief -is- asked, but.to 
see what: it actually amounts to. 
~- mere declaration is 
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bound to hold that the interest of the plaint- 
iff passed by the sale. The chief points for 
decision in this second appeal are whether 
the plaintifi's suit is barred by s. 47 of the 
Civil Procedure Code, and, secondly, whe- 
ther the fields could be attached and sold. 
The lower Appellate Court, without enter- 


ing into any discussion, states categorical-- 
dispute does not: 
relate to the execution, discharge or satisfac- - 
tion of the decree and the plaintiff does not’ 
seek toset aside the sale but only sues for a 


ly. that the matter in 


declaration, and, as his objection -was not 
decided on the mertis s. 47, Civil Procedure 
Code, does. not bar the present suit. 
appellant's learned Counsel points out 
to look to the 


the effect 
the sale 
In Baldeo 
(1) it was 


asked for, 
would be really to set aside 
which is an accomplished fact. 
Das v. Nilmaninoth Sahi 


recogniscd that the plaintiff could not be 


allowed to defeat a provision of law by 
a mere form of 
wanted the saleto be set aside. 
Malkarjun v. Marhari ‘(2). 
further consideration arises; if the sale is 
void in its inception, then the 
would not be-bound by it and need not sue 
to set it aside: Ram’ Narain V. Baij Nath 
(3), Shirin Begam v. Agha Ali Khan (4) 
ete. . This argiiment was unsuccessfully 
préssed on Staples, A. J. OC.in Sobha v. 
Chhaganbai (5); “It “was there held that a: 
judgment-debtor who is aware of the sale. 
proceedings’ ‘and who does not 


See also 


be allowed to” raise an -‘Cbjection under 
8. 60 of the Civil Peocedute Code that the 
property is not” “Hable to attachment and 


ing would apply, to an 
attachment andzsale” of inam properly, 
I ‘agree with Staples, A.J. O., that there 
is’ no reason foraholding such a sale to be 
null and void abinitio. The distinction 
between a void’ sale and anillegul or 
irregular one has been. pointed out by 
the Privy Council i in Malkarjun v. Narhari 
(2) and later on’ = Spencer, J. in Para- 

D 113 Ind. Cas. “681; A r R 1928 Pat. 615;-8 Pat. 
122; 9 P L T 627, 

(2) 25 B 337; 27 I A 216,50 WN 10; 1OMLJ 
368; 2 Bom. L R 927; 7° Sar. P O J 739(P 0). 

(3) 29 O 36, 

(4) 18 A 141; A W N 1896, 9 


(5) 148 Ind, Gas. a ATRI Nag. 82; 3N LE 
139! at De 137; GENI 


Objection to the 


£ : r 
so E aa be Re ee A 
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words when he really 
But here a 


Plaintiff | 


make any ` 
objection `přior to the sale cannot after it. 


‘j wat ore 
ute 
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masiva Thevar Vv. Pulukaruppa Thevar 
(6). See especially.the remarks -at p. 530* 
‘of that report. I hold then that Art. 166 > 
of the . Limitation Act which now as.. 
amended definitely includes applications . 
by judgment-debtors did apply and that 
the plaintiff's objection was rightly dis- 
missed as time-barred. 

With regard to's, 47, it is to be noticed 
that the question has arisen between the 
judgment-debtor. on the one hand and the : 
auction-purchaser~ on the other and’ that 


the auction-purchaser was himself ` 
the decree-holder. łt has been laid: 
down in several cases that a decree- 


holder does not cease to bea decree-holder : 
merely by becoming an auction-purchaser; - 
Askaran Baid v. Raghunath Prasad (7) and - 
Beni Madhab v. Rai Charan Ari (8). This. 
tco was the view of the Privy Courcil in - 
Ganapathi Mudaliar v. Krishnamachariar - 
(9) following Prosunno Kumar Sanyal v, 
Kali Das Sanyal (10). I follow these rulings | 
and hold that. in the present case the : 
question was one that arose between 
parties tothe decree, 

But the further question still remains 
whether that question was one that related . 
to the execution, discharge or satisfaction - 
of the decree. In Chotelal v. Sarwa a). 
it was assumed by Macnair, J. O. thatthe ” 
,deciee-holder purchaser did retain the. ehar- ` 
“acter of a party to the original suit, bah NB. 47 
was found not applicable on the distingtion... 
above pointed out, namely, that ‘the: 
question of possession of property purchaséd. 
at a Court sale did not raise a question':. 
relating tothe execution of the decree. It-- 
was conceded that some such suits may ? 
raise such a question, for example, whether . 
the property of which possession is sought-- 
was or was not sold or the nature of the 
rights which were brought tosale. In 
Chotelal v. Sarwan (11) the execution of the — 
decree was not challenged; the only ques-:: 
tion was the sequel to it, namely, the 
putting into possession. I distinguish the- 
present case because in it the way in 

(6) 77 Ind, Cas. 631; A I R 1924 Mad. 137; 47 M 525; 
18 L W 780; 33 M L T 137; 45 M L J 829, 

(7) 88 Ind. Cas. 104; A l R 1925 Pat. 418: 4 Pat.’ 
726; 6 PLT 351; (1925) Pat. 212. 

(8)- -117 Ind. Cas. 6; A I R1929 Oal. 247:- 56 O 
467; 33 Ó W N 165 

-(9) 44 Ind, Cas. 855; AIR 1917 P O12]; 45 I1 ;A; 54; 
41M 403; 23 M L.T 198; 27 O LJ 367; 34 MEg "463; 
4P L W310; (1918) M W N 310; 220 W N58; 16, As: 32 
L J 353; “20 Bom. L R 580; 8 L W 427 (P Q. - 

(10) 19 0 683; 191 A 166; 6. Sár. 209 (P.O). ; 

(11) 140 Ind ` Oas. 683; AIR. 1932 Nag.: 140; 28 N Ga: ag 


c 


-- R 250; Ind: Rul. (1933) Nag, 6. LS ee OC aa 
ee Ree “Ss. atk 
*Page of 47 M.—[Hd.] aaa n ASe ER 

: b AA 
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which the decree was executed is challenged 


as being void for want of jurisdiction and ` 


it amounts to this that there has been no 
execution at all. That is surely a ques- 
tion relating to execution. So in Rukhmabat 
v. Ramchandra (12), following Durga 
Charan Mondal v. Kali Prasanna Sarkar 
(13) it was held that an application to 
have a declaration, after an occupancy 
field had been sold, that it was not 
saleable, was one relating to execution, 
discharge or satisfaction of the decree. 
It would, therefore, appear that the 
respondent's remedy was unders.47 and 
‘that a separate suit was not maintainable. 
The respondent's learned Counsel attempts 
-to meet this position by saying that the 
` present suit is brought by respondent in 
the capacity of Kaziand no question of 
8. 47 arises. 
-argument. As Kazi the respondent does 
not appear in a separate legal capacity; 


that is merely his profession. His capacity - 


remains that of the judgment-debtor. 

- For respondent reliance is placed especial- 
ly on Bulagi Dasv. Kesri (14). This was 
a suit by 
property sold in excess of what ought to 
have heen sold and the decree-holder 
himself was the auction-purchaser. The 
learned Judges said that some cases had 


been shown to them in which it washeld- 


that the proceedings came within s. 47 

“to which only the judgment-debtor and 
the auction-purchaser were parties, but 

they added that the effectof the absence 

of the decree-holder from the proceedings 
was not considered. As the auction- 
purchaser in the Allahabad case was him- 
seif a decree-holder, I am unable to 

“follow why the Judges speak of his 

absence from the proceedings. -Moreover, 

the learned Judges seemed to hesitate 
about laying down any general rule as 
they say, 

“we ourselves can find 
any sort for treating the 
presentative of the decree-holder, 
present proceeding.” 

_ I, therefore, do not find myself pressed 
by this decision. I would add that the 
present respondent himself recognised at 
first that his remedy was unders. 47, but 
his mistake was that he did rot apply 

.in time. He ought to have; as pointed out 


no adequate reason of 
auction-purchaser as a re- 
at any rate in the 


in Rukhmabai v, Ramchandra (12), urged- 


mre 88 Ind. Cas, 831; A IR 1925 Nag, 320; 21 N L 


(13) 26 O 727; 30 W N 586. 
(14) 113 Ind. Oas. 725; AIR 1928 All. 363; 50 A 686; 
26 ALJ 716, 
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‘inalienable. 


I am not pressed by that . 


‘failed to take the proper 


judgment-debtors to recover . 


‘before 


“peal and set 
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and his application was rightly rejected. 
He cannot-now get -round this obstacle 
by going ona new track and saying that 
the sale is null and void. 

The last point may now be decided. I 
agree with the lower Appellate Court that 
the inam falls partly under class 3 and 
partly under cl. 5. -Under r. 14 (2yit is 
The reason is obvious; it is 
against public policy that a Kazi's 
remuneration for his services should fail 
because that might lead to the service being 
neglected. This was pointed out in Thakur- 
dasv. Dhanrao (15). See.’ also Neti 
Anjaneyalu v. Venu Gopal Rice.Mull, Lid. 
(16) : where -the same principles were’ap- 
plied to lands held ‘on special. service 
tenure in that part of the country. I+hold, 
therefore, that the fields were not liable to 
be attached and sold, not even to the extent 
of the plaintiff's life-interest; but as he 
legal steps for 
getting a declaration.to that effect, the pre- 
sent suit ought to have been held not 
maintainable. 

Before concluding this judgment I might 
remark that I find from the record of 
execution cassin Civil Sait No. 205 of 
1917 of the Subordinate Judge, Yeotmal, 
out of which the present suit arose, that 
sale of the inam fields was 
made, an enquiry was made of the Col- 
lector asto whether he wished to interfere, 
The Gollector replied on July 28, 1924 that 
as the judgment-debtor did not apply he 
did not wish to interfere. The case is 
obviously one which should be settled out 
of Court. The respondent still holds pos- 
session and if he is ousted it might be 
possible for the Collector to resume the 
grant or eject the decree-holder under 
s. 59 (4) of the Berar Land Revenue Code. 


These, however, are questions which are. 


beyond the scope of these civil proceedin gs 
so they need not be further discussed. 
For reasons given above, Tallow the ap- 
aside the decree of the lower 
Appellate Court and dismiss the plaintifi’s 
suit with costsonhim throughout. 
D. Appeal allowed. 
(15) 116 Ind. Oas. 661; A I R 1929 Nag. 232, 
(16) 70 Ind. Oas. 463; 45 M 620; A IR 1922 Mad. 
197: 15 L W 513; 42 M L J 477;39 ML T 255; (1922) 


M W N 307. 
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PATNA HIGH COURT 
Appealfrom Appellate Decree No. 359 
A of 1931 
May 1, 1935 
Wort AND Jamas, JJ. 
RAMKISHAN LAL AND OTHERS 
— DEFENDANTS— Å PPELLANTS 

| versus 
-Maulvi ABU ABDULLAH Syed HUSSAIN 

IMAM— PLAINTIFF —RESPONDENT 


Res judicata —Question of title decided in both 
-suits against defendant—Appeal in one leaving 


the other to stand—Question of title, if can be 
` opened in appeal. : 
» Where the question of title was decided 


‘against defendants in 
was filed against one only, leaving the other 
action das it stood, it is not open tothe Oourt 


“in appeal,to go into the matter of title again. 
* Oates v. D'Silva (1), followed. 


A. from a decision of the District Tndge 
‘of Gaya, dated July 19, 1930, confirming 
‘that of the Subordinate Judge of Gaya, 
dated April 30, 1929. 

Mr. Sarjoo Prasad, for the Appellants. 

Messrs. Hasan Jan and A. H. Fakhr-ud- 
- din, for the Respondent. 

Wort, J.—This appeal arises out of an 
action in which the plaintiff claimed a 
‘declaration that a decree passed in a 
- money suit and execution proceedings which 
followed were ultra vires, to use the expres- 
- sion of the plaintiff in bis plaint. At the 
same time that this action was commenced 
“there was an action by the defendant-ap- » 
` pellant. In that action brought by the ap- 
- pellant he claimed partition of property 
“which he had purchased in the execution 
which the respondent in this case desires 
‘to be set aside. The judgment of the 
trial Court in this action was in favour- 
of the plaintiff-respondent. In appeal the 
“ learned District Judge affirmed the de- 
cision of the trial Court, but dealt with 
-one or two points only, having expressly 
: observed at the end of his judgment that 
` no other points had -been argued. This 
observation -is of some importance in the 

- circumstances, ` 
Shortly the facts were these: An action 

had been’ brought by the appellantson a 
«-hand-note. “For reasons which do not ap- 

pear that sujt was withdrawn, and the 

order of the: Court allowing the with- 
drawal of the-suit was that the plaintiff 
was not entitled to bring a fresh suit; in 
other words, leave to bring another action 
under O. XXIII, r. 1, was not given.. 

In spite of that another action was started: 

by the plaintiff for a sum somewhat in 
„excess of the amount claimed in the first 
‘ection, That resulted in an ex parte dec-. 


both: cases and appeal 
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ree which in turn resulted, in execution 
in the property ‘of the predecessors-in-title 
of the respondent being sold and purchased 
by the appellants. Hence the partition 
-action on the one hand and the action 
out of which this appeal arises on the 
other. i | 
Now the District Judge in confirming 
the decision of the trial Court has come 
to the conclusion that the plaintiff in the 
second suit was guilty of fraud. The fraud 
found by the District Judge appears to be 
the fact that the refusal by the trial Judge 
in the first case to allow the plaintiff to 
bring another action was not disclosed to 
the Judge in the second case plus the fact 
that the claim had been inflated thereby 
deceiving the Judge in the trial ourt as 
to the actual identification of the suit. If 
this appeal had in any way depended for 
its determination on that question alone, 
1 would have very little hesitation in com- 


“ing to the conclusion that what the Judge 


in the Court below has held to be a fraud 
was not fraud. Aninflated claim, it might 
have been but Mr. Sarju Prasad contends 
that it was the correct amount that was 
claimed and not inflated. It is immaterial 
in my judgment whether the claim was 
inflated or not but there could not be said 
to be any fraud on that ground, other- 
wise any perjured evidence or claim in 
excess of what was actually due would 
be fraudulent. That from the point of 
view of my judgment would he impossible 
to hold. f i 
One other matter was argued but which 
I merely mention in passing as itis un- 
necessary to determine it having regard 
to the conclusion at which I have arrived. 
That was that as the claim was inflated 
and as the proper claim was a claim over 
which the Small Cause Court Judge had 
jurisdiction, the Second Court was without 
jurisdiction and, therefore, the decree and 
everything that followed the decree was a 
nullity. With that contention again I can- 
‘not possibly agree and it is unnecessary 


to make any further observation with re- . 


gard tothe matter. 

Mr. Sarju Prasad has also argued that 
the action was barred by limitation. That 
in the circumstances would depend upon 
whether Art.12 or Art. 95 of the Limitation 
Act applied. Article 95 would give the 


plaintiff three years and hewill be in. 
time in this case having regard to the. 
finding of the trial Court that he had no 


knowledge of the sale until about two 
years before he brought this action, Had 


PA 
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the present appellant been minded to ques- 
tion that matter before the District Judge, 
resort might have been taken but, as I 
have pointed out at the commencement of 


my judgment, Mr. Allanson, the District. 


Judge has expressly stated that no other 
point was argued other than the points 
dealt with in his judgment, and this point 
was not dealt with. Whether Art. 12 or 
Art. 95 of the Limitation Act applied 


, would depend on the question whether the 


decree was a nullity or not and would 
also depend to some extent upon the con- 
struction of Arts.12 and 95. In a case of 
this Court decided by Sir Dawson Miller 


and Mr, Justice Foster it was held that. 


Art. 12 was aresiduary Article and that 
Art. 95 was the Artivle applicable to a 
case of this kind. But again in the cir 
cumstances of this caseit is unnecessary to 
determine that matter. é 

The point relating to fraud was argued, 
and there was another substantial question 
argued before Mr. Allanson which was 


decided against the present appellants. . 


That question was whether the appeal was 
barred by the principle of res judicata, 
As I have stated there were two actions both 
depending upon the question of title. The 
question of title was decided against the 
defendants in both cases, but for reasons 
best known to themselves an appeal was 


filed only in the case gut of which this. 


appeal arises. They lett the judgment in 
the partition action as it stood. It was 
contended before Mr. Allanson, and as I 


-have already stated the contention did not 


succeed, that an appeal on this -question 
of the sale which in substance was the 
question of title was not open to the ap- 
pellants. In my judgment, that point 
should have been decided by Mr. Allanson 
in favour of the plaintiff. I regret to have 


‘-come to that conclusion because I am not 


certain in this case whether substantial 
justice has been done between the par- 
ties; But if the point of law is to be 


. decided and decided in favour of the plaint- 
iffe that is an end of the matter, 


In Oates 
v. D’Silva (1) this Court expressly decided 
this question. Mr. Sarju Prasad has pre- 
sented an argument which at first sight is 
a somewhat attractive one and to which I 
shall refer. In effect the argument is that 
the decision on the question of law was 
a mere obiter. With that I will deal later. 


,. In the case cited above there had “been 
two actions, one a partnership action and 


(1) 141 Ind. Oas. 762; 12 Pat. 132; 13. P LT 193; 


i AI R1933 Pat. 78; Ind. Rul. (1933) Pat, 79, 
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another, connected with the first, was an 
action for rent. The trial Oourt and the 
lower Appellate Court decided in the 
partnership action that there had been- a 
dissolution. The rent action also came to 
the High Court after an appeal to the 
Judicial Commissioner of Chota Nagpur 
and in the High Court an attempt was 
made to argue the question of whether 
the partnership had been dissolved or not. 
No appeal from the appellate decree had 
been made in the. partnership action, and 
the party interested contended that as 
the -decision in the partnership action as 


„regards the- dissolution was final (that is 


to say, no appeal had been preferred to 
this Court) it was not open to the High 
Court tocome to any decision with regard 
to the question. That in substance is the 
same question which arose before the 


- learned District Judge in this case, the 


proposition of law being that as the issue 
of title was decided in the partition suit, 
it was nob open to the District Judge to 
go into this matter again. I think the deci- 
sion of this Court in Oates v. D'Silva (1) 
concludes the matter. Mr Sarju Prasad 
contends, as I have said, that the decision 
on the point of res judicata in D'Silva’s 
case (1) was mere obiter for the reason that 
in the course of the judgment to which 
I was a party it was stated that on the 
question of whether the partnership had 
been dissolved there had -been a finding 
of fact which was binding upon this 
Oourt. That is true and, therefore, from 
that point of view it would appear to make 
the decision on the cther point unneces- 
sary. But we have gotto look at the matter 
from another point of view. If the ques- 
tion of res judicata strictly arose and was 
to be decided in favour of the party sup- 
porting that contention, then the Oourt was 
precluded from even deciding that the 
question of the dissolution of the.partner- 
ship had been concluded. by a decision of 
the lower Appellate Court on the question 
of fact and, therefore,on a proper view of 
the case, in my judgment,- the decision 
that the question of dissolution was con- 
cluded by the decision -of fact was .obiter, 
and not the decision: of a point-of lay, 


namely, that the matter was governed by 


the principle of res judicata, Having come 
to that conclusion this appeal fails on that 
ground. o> si 

But Mr. Sarju Prasad contended that 
the decision in the so-called title suit and 
therefore, the principle laid down ih 
D'Silva’s case (1) does not apply. With 
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-gthat contention I cannot agree. Evidence 
= was given in both the suits and for obvi- 

ous reasons witnesses were not called 
: twice over. If put into the witness-box 
rrthey would have given the same evidence’ 


ysin the partition suit and in the title suit 


x: and. although the judgments for both cases 


+ :were one, they were still separate actions 


„and in my judgment no difference could 
; possibly arise from the circumstances to 
:, which I have referred. 

Mr. Sarju‘ Prasad also argued on the 
._ invitation of the Court that at least the 
= question of limitation was open to him 
- before the District Judge. Now the ques- 
‘-tion-of limitation if argued successfully 
«would -have disposed of the plaintiff's title. 
"Therefore, the question is incidental to the 
“matter of title. But if we are to hold as 
-cT have heldthat the appeal tothe Dis- 
~ trict Judge on this question of title was 
,. barred by the principle of res judicata, then 
..in my judgment, it cannot only prevent 
.: the District Judge from going into the 
main question but also questions apper- 
n taining to or incidental'to thémain ques- 
; tion.’ That, in my opinion, seem‘to’: be the 
, answer to the whole case. Lege 

For these reasons, although speaking for 
-:myself I regret having to come io this 
< conclusion, I think the appeal fails and 
. must’ be dismissed with costs. 

James, J.—I agree. 

D, Appeal dismissed. 








CALCUTTA HIGH COURT 
Civil Rule No. 568 (F) of 1934 
July 20, 1934 


MITTER AND PATTERSON, JJ. A ties-mentioned in the schedule of thëPlaint 
“ could not maintain the suit in its presént.’ 
form without payment of proper court-fees.. 
The Subordinate Judge found’ that'%the. 


_ . ` Musammat MAHBOOB BEGUM— 
= DEFENDANT— PETITIONER 


VENSUS 
TULSHI BIBI— PLAINTIFF AND OTHERS 
— OPPOSITE PARTIES 

-Custom— Custom modifying ordinary law— 
Burden of proof—Kakezai iribe—Custom excluding 
operation of ordinary law of  succession—-Whe- 
«ther exisis—Muhammadan Law, 

Where’ a person relies upon custom as modi- 
-fying the ordinary: law, the burden is on him or her 
to establish the existence of auch custom, and no 
presumption can be made in favour of the 
existence of a usageor custom if it were not 
proved that such a -custom or usage prevails 
at all, in that place. -Abdul Hussein Khan v. Sona 
Dero (1), . followed. 
, Held, that there was no custom among. the 
-Kakezat-ttibe which would exclude the operation 
of the ordinary Muhammadan Law of succession, 


Rule against tie order of the First Addi- 
tiona Sub-Judge, at..Alipur, 24 Parganas, 
in T. S. No. 59 of 1929. - TT 

Mr. Rabindra K. Roy (with him Mr. 
-Nagendra K. Dutt), for the Petitioner. __ 

Messrs. Satyendra Ch. Sen, and Surajit 
Chandra Lahiri, for the Opposite Parties. 

Order.—This Rule was issued on these 
“opposite parties Tulshi Bibi, Najibannessa 
Bibi, Gabu alias Rabia Khatun to show 


. cause why the petitioner in this Rule Musam- 


mat Mahboob Begum should not be sub- 
stituted as an heir of the deceased Jurrok 
Bibi both in the appeal and the Rule, 
which is connected with the appeal, now 
pending this Court. It appears that one 
Golam Jellani Khan a wealthy Pesbwari 
Muhammadan died intestate in March 1927 
at Talligunj leaving considerable movable 
and immovable properties; that ‘Tulshi 
Bibi one of the opposite parties brought 
a Title Suit for partition in respect of 
the property left by Golam Jellani Khan 
and account, valuing the suit at Rs. ],6C,000 
in the Court of the First Subordinate Judge 
at Alipore. Her allegation: was that the 
late Golam Jellani Khan left three widows, 
Tulshi Bibi, Farrokh Bibi and N ajibannessa 
and one minor daughter Gabu, alias Rabia 
Bibi by the plaintiff. The plaintiff-appellant 
alleged {hat acedrding to the special 
custom of the “Peshwari clan to which 
Golam kelonged his three widows are alone 
entitled to, the eslate and the plaintiff 
Tulshi is‘ accordingly entitled. to one-third 
share in the same, Furrokh Bibi and the 
other widows denied the allegation that the 


= i plaintiff Tulshi was ever married to Golam 


or that bêr daughter Gabu alias Rabia Bibi 
was börnin lawful wed-lock. The defendant 
urther cofitended that the plaintiff not, be- 
ing. in: possession of any portion of the-proper- 


plaintiff was not in possession of any ofthe 
properties devolved on her and ordered her - 


to pay ad valorem court-fees for her‘alleged 
share within a fortnight of the order which 


“was passed on the July 31, 1929. The 
-opposite party took time and ultimately. 


she failed to deposit the same and the 
plaint was accordingly rejected on Novem- 
ber 27,1929. Against this dismissal of the 
plaint which was lodged by the said , Tulshi 
‘Bibi she has preferred an appeal in this 
: Court which has béen numbered as Appeal 
from Original’ Decree No.'53 of 1930. In 
connection with same appeal a Civil Rule, 


4 
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= namely Rule No. 436 F ofs1934 was obtained 
€. for the appointment of a Receiver on the 
allegation that Farrok Bibi died. on- 


`- March 28, 1934 and that her officers were 


“going to dispose of the estate belonging to 


©" Golam worth about -Rs. 15,000, ‘In that ` 


_ “petition it is stated that it is not mentioned 
“hat Farrok Bibi left any heirs. - It ap- 
* pears according to the affidavit’ of the 
‘` petitioner that the petitioner Tulshi Bibi 
‘ig not an heiress of Farrok Bibi under 
“ the Muhammadan Law, she being her pater- 
‘nal uncles daughter, and the materal 
"uncle's daughter of Golam. This is con- 
‘- tested -by the opposite parties who say that 


“E under the Customary Law of the Kakezai ` 


čl tribe the petitioner is not the heiress to 
the late Farrok Bibi. This matter came 
“before us sometime ago and we asked the 
‘- opposite party to produce before us any 
Customary Law which would modify the 
~ ordinary law of succession of the Muhamma- 
dans: The learned Advocate has produced 


Committee’ in the case “Of Abdul Hossein 
“ out that no presumption cdn=be 
- favour of the existence of a usage: oF.ci 
` if it were not proved that such-ta‘:custom 
‘or usage prevails at all in that place. Theis 
‘incumbent upon the person who alleges the 
| existence of such a custom to prove the 
“ custom on which he relies. In the present 

case the opposite parties have failed to 
= establish that there is any custom amongst 
` “this tribe which would exclude the operation 

of the ordinary law of succession. The 
| petitioner in this case is a distant kindred 

and consequently she is the legal repre- 
` sentative of Farrok Bibi. Accordingly we 
. direct. that in place of Farrok Bibi the 

name of the petitioner.should be substituted 


(1) 43 Ind, Cas. 306; 45 0450; 16 A L J 17; 

4P LW 971; 34M LJ 48; 220 WN 353; 23 

MLT 117; 27 O LJ 240;1P L R 1918; 20 
Bom. LR 528; 129 LR 104; 45 I A 10 (P O.) 
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-made ‘absolute. 
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as het legal representatative both in this 


Rule as welljas in the appeal. ‘The Rule is 
No order is made as to 
costs. 

In view of the order made in this Rule the 
order of the Registrar made in Appeal from 
Original Decree No. 53 of 1930 on April 20, 


"1934, wili stand vacated. 


N, ‘Rule made absolute. 


_ PATNA HIGH COURT . 
Criminal Reference No; 64 of 1934 
February 4, 1935 
MAOPHERSON AND JAMES, JJ. 

BAL KISHUN DAS MARWARI 

versus e 
EMPEROR— 

Bihar and Orissa Highways Act (III of 1926) 
s. 4—Side drains on Government road, whether includ- 
ed in road—Rules under s. 4, 7.2 (2)—Act, whether 
retrospective—Criminal Procedure Code (Act V 
of 1898), s. 42R— High Court, whether can allow 
additional evidence—Criminal trial—Anticipaiory 
fine on and from day of conviction—Legality. 

A ‘Government road’ is defined as a road vested 
in,z,ortinder the control and administration of 
the Public? Works Department, and includes 
(among; -many other things) the side-drains on 
any svch road, 

As there are no provisions in the Bihar and 
Orissa Highways Act, appiying to constructions 
in existence before the passing of the Act any 
obstruction or encroachment on Government road 
caused prior to the Act cannot be penalized, 

Even though a Magistrate is empowered under 
an Act to impose continuing fine, he cannot 
legally impose an anticipatory fine on and from 
the day when he convicts of the offence. 

Obiter.—Assuming that the Sessions Judge may 
not be entitled to direct additional evidence to 
be taken, the provision of s, 428, Criminal Pro- 
cedure Oode authorizes the High Court to make such 
an. order ‘if it thinks additional evidence to be 
necessary.’ i 


Or. Ref. from an order of the Sessions 
Judge, Manbhum-Sambalpur, dated Decem- 
ber &, 1934. 

Messrs. B.C. De and K. K. Banerjee, for 
the Reference. 

Macpherson, J.—Under the provisions 
of s. 438, Criminal Procedure Code, the 
Sessions Judge of Singhbhum on Decem- 
ber 8 last, submitted the record of The 
King-Emperor v. Balkishun Marwari in 
which the accused was convicted by a 
Magistrate of Chaibassa under r. 2 (2) a) 
of the rules framed by the Local Govern- 
ment under the provisions of s. 4, Bihar 
and Orissa Highways Act, IIT of 1926, and 
sentenced to a fine of four rupees and 
also ordered under r. 36 (2) to remove 
the encroachment within a month, 

“failing which a further fine ‘of eight annas only 
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will be imposed for each day during which the 
encroachment continues.” 

The learned Judge recommended that 
the conviction and the sentence be set 
aside and the case be returned to the 
lower Court with a direction to take fur- 
ther evidence on the question of the age of 
the encroachment and the responsibility 
of the petitioner. A Single Judge of this 
Court has directed that the case be placed 
before a Division Bench. The learned Ses- 
sions Judge made a local inspection and 
recorded the following memorandum : 

“The petitioner has a shop in a crowded portion 
of the Chaibassa Bazar. The shop front is on the 
edge of a pakka drain, and projecting from the 
wall at a height of seven or eight feet, there is a 
piece of tin roofing, sloping towards the road. It 
projects as far as the further side of the drain 
and I think an inch or two more, although I did 
net Botually measure it, Tt does not look many years 
old. 


The proceedings were started by the 
Sub-Divisional Officer who complained that 
one Nankaran Marwari had made an 
encroachment over the “ Government road,” 
that is to say, over the road side drain of 
the Chaibassa Ohakradharpur Road, by 
placing a tin shed over it. Nankaran 
being dead, summons was issued on Bal- 
kishun Das who keeps shop in the house 
and he was convicted and sentenced. Before 
the learned Sessions Judge it was contend- 
ed that he was only a partner and nct 
the person really responsible for the alleged 
encroachment, but the learned Judge 
pointed out that that was purely a question 
of fact. It was next contended that the 
extension of the tin shed over the drain 
was not an encroachment within the mean- 
ing of the term. This point will be dis- 
cussed later. The third plea was that 
the projection was an ancient one existing 
long before the Act came into force on 
October 13, 1926. The Magistrate had 
considered it unnecessary to determine 
whether the encroachment had been made 
before or after the Act came into Operation, 
or before -the time when the accused 
himself came into possession. That view 
“is, in the opinion of the learned Judge, 
erroneous. His recommendation is due to 
- the fact that the prosecution had not ad- 
duced any evidence on the point and his 
inspection made him think that the tin 
roofing was not many years old. Finally 
he would uphold the plea that the order 
as to continuing fine is illegal. Mr. B. C. 
De supports the reference so far as it ig 
in his favour but he contends further that 
the case ought not to be remanded for 


further hearing on the two points men- 
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Code, does not, properly apply to it, since 
there is no encroachment within the 
meaning of the Act and since the only 
evidence on record goes to show that if 
there is an encroachment, it was made 
before the Act came into operation. He 
would rely upon the decision of a learned 
Judge of this Court in Criminal References 
Nos. 68 and 69 of 1934. The plea as 
regards s. 428 is not well founded. Even 
assuming that the learned Sessions Judge 
may not have been entitled to direct ade 
ditional evidence to be taken, the provision 
authorizes this Court to make such an 
order ‘if it thinks additional evidence to 
be necessary.’ But in view of the order 
which is to be passed in this case, the 
point does not really arise. 

On the question whether there has been 
an encroachment punishable under s. 2 (2) 
(a), it is necessary to consider what rules 
making powers the Act confers. The pre- 
amble ofthe Act shows that it was intended 
to provide inter alia for the prevention of 
obstruction and encroachments and/or 
nuisances on or near Government roads 
and for the preservation of such roads. A 
‘Government road’ is defined as a road’ 
vested in, or under the control and 
administration of the Public Works Depart- 
ment, and includes (among many other 
things) the side-drains on any such road. 
Obviously the side drain. on the road in 
question is a ‘Government, road’ within the 
meaning of the Act. Unders. 4 the Local 
Government is empowered to make rules 
inter alia for prevention of encroachment 
on the side drain and forthe preservation 
of the side-drain as being a. ‘Government 
road.’ The rules framed are designed 
to carry ont these purposes by imposition 
of penalties for a breach or a continuing 
breach of the rules. Rule 2 (2) (a) pro- 
hibits any person from making or causing 
any encroachment without written permis- 
sion of the Executive Engineer, on any 
such road by means of any building and 
r. 36 fixes a maximum penalty for infrac- 
tion of the rule. As the learned Judge 
has pointed out, the tin roofing projecting 
from the petitioner's shop front well over 
the road-side drain is an encroachment 
over the ‘Government road’ as above defined 
From its nature this building is also neces- 
sarily an obstruction. ` a | 

As to the third plea of the accused, I 
agree with the view of the learned Sessions 
Judge that the Act is not retrospective. 
Jts terms indicate that-it is intended to 


- no 
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prevent obstruction and encroachment or 
nuisance on or near the ‘road and to pre- 
serve the roads, that is to say, that it 
contemplates the future. The Magistrate 


“has not held on the defence evidence that 


the encroachment was prior to the opera- 


‘tion of the Act, and in fact he failed to 


direct his attention to the question. The 


_two decisions which have been referred to, 


do not avail the accused. The Deputy 
Commissioner made the reference on De- 


cember 20, 1934, that is, after the present - 


reference has been made by the Sessions 
Judge. He recommended that the convic- 
tions be set aside since the Act, having 
retrospective effect, did not apply 
because the encroachment has in one case 
been in existence for forty or fifty years 
and in the other for many years prior to 


- 1996. The learned Judge of this Court 


pointed out in the first case that there 
was no provision in the Act applying to 
constructions in existence for so long a 
period before the passing of the Act and 


- in the second case that the rule contem- 


plated by s. 4 is a rule forthe prevention 
of obstruction and that a rule under that 
section cannot be 
providing for the punishment in respect 
of existing constructions, I would accept 
the view expressed in the first case, but 
consider that the observation in the second 
case is not exhaustive since the rules 
contemplated by s. 4 may include, besides 
rules for the prevention of obstruction, 
both rules for the prevention of any en- 
croachment and for the preservation of the 
road, for instance, by removal of the 
encroachment whether by continuing fine 
or othewise. 

With regard to the continuing fine, 
s. 5 provides that when the breach isa 
continuing one, the Local Government 
may direct that a continuing breach of 
a rule made by it under this Act shall 
be punishable with further fine not ex- 
ceeding one rupee for every day after 
the date of the first conviction during 
which the offender proved to have persisted 
in the offence. Rule 36 (2) makes a 
continuing breach of r. 2 and the other 
rules mentioned in r. 36 (1) punishable 
with a further fine for every day during 
which the breach is continued after the 
offender has been convicted for such breach. 
Rule 36 (2) must, however, be read with s. 5 
of the Act which limits the power to 
impose such a fine to every day after the 
date of the first conviction during which 


the offender is proved to have persisted 
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in the offence. Obviously the Magistrate 
could not legally impose an anticipatory 
fine on and, from the day when he con- 
victed of the’ offence. The second part 
of his order, therefore, cannot stand. It 
is also proper that the fine should be 
imposed when the Court has proof before 
it of the continuing breach and the length 
of it. I would accept this reference in part, 
set aside the conviction and sentence and 
direct a fresh trial of the case by the 
same Magistrate, or if he is not available, 
by such other Magistrate as the Deputy 
Commissioner may direct. : 

James, J.—I agree. 

D. Reference accepted in part. 





NAGPUR JUDICIAL COMMISSIONER'S 
A i COURT 
Second Civil Appeal No. 320 of 1932 
October 3, 1934 
GRILLE, J. O. 
RAMKRISHNA AND ANOTHER — 
JUDGMENT-DEBTORS — APPELLANTS 
versus 
SHANKAR AND O0OTHERS— DRORER-HOLDERS 
. —RESPONDENTS : 

Civil Procedure Code (Act V of 1908), 0, XXI, 
rr, 2, 15—Four joint decree-holders—Two apply- 
ing for execution—Judgment-debior inducing third 
to depose to payment out of Court—Certifica- 
tion in respect of shares of others- Judgment- 
debtor absolved in respect of his share only— 
Fourth decree-holder not taking any interest in 
proceedings—Court, ij justified in allowing execu- 
tion to applicants. : 

A decree-holder may put in a certification in 
respect of the amount due to him at any time 
and he is not bound by any law of limitation. 
But where two out of four joint decree-holders, 
apply for execution and the third decree-holder is 
induced by the judgment-debtor to come forward 
and depose to a payment said to have been 
made out of Court more than two years before 
and does not offer any explanation, such decree- 
holder does not act on his own initiative and 
certification cannot be allowed in respect of 
the shares of the other decree-holders, Joti 
Prasad v. Sri Chand (l\'and Ram Prasad v, 
Jadunandan (2), relied on. [p. 1005, col. 2.] 

In such a case the payment to one of the 
decree-holders out of Oourt, -can only absolve 
the judgment-debtor in respect of the share of 


that particular decree-holder. Jhakhri Gope v. 
Phagu Mahto (5), explained, distinguished and 
doubted, 


And if the remaining fourth decrea-holder takes 
no interest in the execution proceedings the 
Court is justified in permitting execution by 
the two decree-holders whohave applied, without 
making any order as to calling the others [p. 
1008, col. 1.} t 


S. C. A. against the order in Oivil Appeal 
No. 20 of 1932 in the Court of the 


District Judge, Nagpur, dated April 19, 


ji 


4 


v 
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1932, arising out of decision in Execution 
;Case No. 24 of 1923, dated December 5, 
1931, in the Oourt of the First Sub- 
‘Judge, Second Class, Nagpur. 

Mr. R. N. Padhye, for the Appellants. 

` Mr. K. P. Vaidya, for the Respondents. 

Judgment.—The plaintiffs brought a 

suit against four defendants, Their claim 


_ was dismissed and costs were awarded 


jointly to the four defendants. The plaint- 
_iffs preferred an appeal which failed. 
They preferred a second appeal and the 
case was remanded to the first Appellate 
Court where-the appeal was again dis- 
missed. Against this order of dismissal 
they preferred another second appeal 
which was also dismissed. This ended 
the litigation -as far as the plaintiffs were 
‘concerned and they were ordered to pay 
costs throughout. In the lower Appellate 
Court only the defendants Nos. 3 and 4 
appeared, the defendant No. 4 being the 
guardian of the minor defendant No. 3. 
The defendant No. 4, when this litigation 
lasting over five years had terminated, 
sought to execute the joint decree for 
costs. His application ‘in execution is 


. dated November 14, 1930 and five days=%the other decree-holders. 

Ramkrishna,*<pellate Court declined to 
plaintiff No. 1, the only plaintiff -opportunity of having wituesses called in 
- judgment-debtor who appeared in execu-"«.support of 
- tion proceedings, claimed tha 


: later on November 


19, 1930 
the 


had been adjusted by paymınt out of 


` Court by him to Bapurao, defendant No. 1 


of a sum of Rs. 357-14-0. The decree 
for costs amounted to Rs. 412-14-0 and 
Ramkrishna followed his application by 
` depositing the remaining 
Rs. 307-14-0 are alleged 
paid in August 
Court held, and held correctly, that such 
. an application on behalf of the judgment- 
debtor was hopelessly time-barred as an 


to have been 


- application under O. XXI, r. 2 of the 
` Civil Procedure Code, is subject to the 


“provisions of Art. 174 of the Limitation 
: Act, and refused to consider the question 
~- whether a payment had been made or no, 
“The plaintiff-judgment-debtor Ramkrishna, 
‘then produced Bapurao, defendant No. 1 
in Court, who had not himself applied to 
- execute the decree, and he admitted the 
+- payment and put in an application which 


«Purported to be a certification of the decree. 


‘by receipt of the amount paid. This was 
done on February 6, 1931. It was also 
alleged on behalf of the judgment-debtor 
that the decree-holder, defendant No. 4, 
was incompetent to. 
‘application alone, The Executing Court 
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t the decree” 


Rs. 55 in Court.. 
1928. The Executing. 


. tion. 
- Courts below by allowing certification in 


file an execution . 


found that the-defendant No. 4, who had 
applied in execution under the provisions 
of O. XXI, r. 15 of the Oivil, Procedure 


. Code, was entitled to maintain his ap- 


plication and .held that the. judgment- 
debtor Ramkrishna was entitled to certi- 
fication only. to the extent of his share of 
costs due from him under the decree, 
that is to say, one-quarter of the share of 
costs, awarded in the trial’ Court, Ram- 
krishna’s application for recording full 
satisfaction of the decree was accordingly 
dismissed, He filed an appeal against 
this order in the Court of the District 
Judge, where the order of the trial Court 
was upheld, and he has now preferred a 
second appeal associating with himself 
Bapurao, defendant No. 1. 

The contention of the appellant Ram- 
krishna is that a decree-holder is entitled 
to record a certification in adjustment of 
a decree at any time and that although 
the appellant claimed to have paid the 
amount to Bapurao alone, he should never- 
theless have been afforded an opportunity 
of proving that the payment was made 
and accepted by Bapurao on behalf of 
The lower Ap- 

give him an 


Bapurao defendant: No. l's 
emftention, on the ground that: the judg- 
mén'=debtor’s application being: time- 
barred,. he; under O. XXI, r.'°2().of the 
Civil Procedure Code, was not éntitled to 
evade the provisions of the Limitation 
Act by producing witnesses in support of 
the decree-holder, defendant No. 1. It ig 
no doubt correct law that a decree-holder 
may put in a certification in respect of 
the amount due to him at any time and 
he is not bound by any law of limita- 
This has been recognised in the 





respect of his own interest in the decree, 
but the principle on which the District 
Judge has decided this point is clearly 
correct and is indeed emphasised by. a 
Full Bench of the Allahabad High Court 
in Joti Prasad v. Sri Chand (1), and has 
been followed in a judgment of Sulaiman, 
C.J., in Ram Prasad v. Jadunandan (2). 
It was there laid down that if a state- 
ment purporting to certify a payment out 
of Court is made by the decree-holder 
after the controversy has arisen, it cannot 


(1) 112 Ind. Cas, 73; AT R 1928 All. 629; 26 A L 
5 966; 51 A 237. < 

(2)-149 Ind. Oas. 598; AIR 1934 All, 534; 6 RA 
955; (1934) A L J 772. : 
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have the forĉyof a certificate. It is 
obvious in fhig“ case that Bapurao, who 
is shown Arom the records of` the case 
to have an interest quite apart from that 
of the othér three defendants, ` has been 
induced by the ‘judgment-debtor to come 
forward and depose to a payment said 
to have been made out of Court more 
than two years before. Bapuraohas not. 
acted on his own intiative in attempting 
to certify the payment and no explana- 
tion whatever has been offered of the 
fact that no reference to the payment 
in question wes made until more than 
two years had elapsed. It is also sin- 
gular that Bapurao should -have been 
paid practically what.was then the whole - 
of the decretal amount when he 
taken no part whatever in resisting the 
various appeals. Collusion between -the 
judgment-debtor and this `decree-holder 
is obvious. It has also been repeatedly 


held that in the case of joint deeree- ' 


holders a payment made- out of Court by 


the judgment-debtor to one of them can- 


only absolve the judgment-debtor in 
respect of the share cf that particular 
decree-holder. To hol that ‘a payment? 
by a.jidgment-debtor to one.of “several: 
decree-holders is a valid discharge against 
all would be to render the latter “part. 
of ÖXXKI, 1. 15, which gives. the Court 
powef.“on.,the application | of .otfe of several 
joint .“deérée-holders for execution to 
make “provision for the protéction of the 
others, entirely nugatory: i 
The only case which runs counter’ to 
this well established principle, which has ` 
been laid down in Moti Ram v. Hannu 
Prasad (3) and in Umrao Beg v. Mukhtar 
Beg. (4) is adecision of the Patna High- 
Court in Jhakhri Gope v. Phagu Mahto (9), 
not reported in the Indian Law Reports but 
appearing in All India Reports. In that - 
case a decree had been passed in favour 
of three ‘persons jointly. They were 
members of a joint family and the father 
who was the karta of the family had 
certified receipt of the whole amount due © 
under the decree. The sons subsequently 
roceeded to execute the decree for’ their 
alf share. It was held that the certifica- 
tion bythe father was a-good discharge ' 
as against all three decree-holders. In 
the course of that judgment Ross, J; 
stated: . ss i 
(3) 26 A 334; 1ALJ 40;*:4 W N1904, 34. > 
(4) 74 Ind, Cas. 087; `A TR 1923 All 494; 45 A 
40); 2LAL J 308°. se o o l 
m 103-Ind. Oas. 15;A 11927 Pat. 329,;8P LT 
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had ` 


“by Bapurao or no. 
‘of the Civil 
-impose this obligation on the Court and 
provides, for nothing more than the power | 
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` «Under O. XXI, r. 15, any one of joint decree- 

holders can execute the wholedecree. Consequently - 
the judgment-debtor was entitled, as the decree 

was a joint decree, to look for a valid discharge 

to any one of the joint decree-holders who executed- 
the decree.” , - 

The ratio decidendi however appears to 
have been that the certification was made 
by the head of the joint family for a 
joint family: debt and that the separation . 
on the plea of which the sons attempted 
to execute a half share in the decree 
took place after the date of the decree. . 
Tf the rule of law as stated in that case 
is to be interpreted as being of universal ` 
application and not applicable only to the - 
facts of the case as enunciated, I must - 
respectfully record my disagreement since 
the dictum appears to ignore the pro-. 
vision in O. XXI, r. 15 of the Civil 
Procedure Oode, particularly enacted for 
the benefit of joint decree-holders who - 
have taken no part in an application 
for execution. ` 

The appellant Ramkrishna urges that 
the Court was bound to call on the 
remaining decree-holders to state whether 
they had agreed to the certification made 
Order XXI, r. 15 
Procedure Code, does not 


ofthe Court to do so should it think it 
necessary. Clearly there was no necessity 
to do soas far as the interest of Bapuraon 
was concerned and in so far as the 
defendant No. 2 was concerned, as he 
himself had not raised and objection to 
the application by the defendant No. 4 
alone, neither the remaining decree-holder . 
Bapurao and still less the judgment-debtor 
can be allowed to makè a complaint in 
a matter which is entirely in the discretion 
of the Court. The decision in Gurusamy ` 
Goundan v, Shivanmalai Goundan (6),.. 
which has- been cited by the appellant in 
support of his contention that Bapurao 
was entitled to examine witnesses to 
prove his certification with the consent 
of his fellow decree-holders, does not 
support him in and way. It lays down 
what indeed is perfectly. clear, that the 
Court -is entitled under, O. XXI, r, 15, 
to hear what the other decree-holders 
have to say, it does not lay down that 
a judgment-debtor was entitled to have 
the other decree-holders called. In any 
case it appears to. me that a mere state- 


(6) 140 Ind. Cas, 872; AIR 1933 Mad. 157; 56 M; 
316; (1982) M WN 1333; Ind. Rul.” (1932) Mad 
6l; GAM Ld, 22; 37L W 79, 
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ment of the decree-holders would be 
sufficient and that there is no room for 
adducing evidence onthe question of fact. 
Here two decree-holders have themselves 
applied for execution. ‘here is no need 
to provide for the safeguarding of the 
interests of Bapurao, the decree-holder 
No. 1, as he himself has admitted pay- 
ment, and the remaining decree-holder 
has taken no interest in the proceedings. 
In the circumstances the Court was fully 
justified in permitting execution by the 
decree-holders Nos. and 4 without 
making any further order. Neither can 
it be claimed that Bapurao is entitled to 
call evidence as to the nature of his 
authority of certification on behalf of the 
other decree-holders. The law is clear 
that such certification can enure oaly so 
far as his own share in the decree is 
concerned, and if the judgment-debtor, 
who after all is concerned in this case 
and not Bapurao. who on his own ad- 
mission had recovered the entire amount 
of the decree, was unwise enough to pay 
money out of Court to Bapurao alone, 
he did so on his -own risk. Bapurao 
indeed has no interest in the case at all. 
The judgment-debtor’s application for the 
. recognition of the payment alleged to have 
been made by him more than two years 
before the application is hopelessly out 
of time and has been rightly rejected. 
Every argument in the Courts below 
and in this Court has been made with 
the express intention of evading the law 
of limitation. The proposition that the 
decree-holdere Nos. 3 and4 were incom- 
petent to execute the decree by themselves 
is so obviously false as to need no 
refutation. TO ; 
The appeal fails and is dismissed with 

Costs. Pleader's fee Rs. 40. 
D. Appeal dismissed. 


PATNA HIGH COURT 
Criminal Revision No. 572 of 1934 
January 20, 1935 
JAMES, J. 
SITARAM RAY AND ANOTHER— 
PETITIONERS 
VETSUS z 
BADRI RAY AND OTHERS— OPPOBITE 
PARTIES 
Criminal Procedure Code (Act V of 1898), 
gs, 139-A, 133—Prayer for proceedings under 
s. 133—Petitioner's title denied and claimed in 
himself by opposite party—Hatract from partition 
proceedings and Record of Rights, in support of such 
claim—Whether sufficient for action under s.139-A, 
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Where the petitioner prayed to take proceedings 
under s 133, Oriminal Procedure Oode, for the 
removal of the obstruction and the opposite 
party denied the title of the petitioner and claimed 
that it was entirely his and in support of this 
produced extracts from Record of Rights and par- 
tition proceedings; 

Held, that this was enough forthe disposal of 
the case under s. 139-A, Criminal Procedure Code, 
and the Magistrate need not have taken 
further evidence. 


Or. R. from the order of the 2nd Officer . 


Samastipur, dated October 30, 1934. 

Messrs. L. K. Jha and P. Jha, for the 
Petitioners, 

Mr, Janak Kishore, for the Opposite 


- Party. 


Order.—Plot No. 7783 of the survey is 
entered in 
mazrua in possession of the landlords; andin 
a subsequent partition it was allotted to 
Sitaram Ray and Baldeo Ray, two of the 
co-sharers, 
fell at the earthquake, have rebuilt the 
house in such a manner that it projects on 
to their plot No. 7783, to which their 
co-sharers, who were parties to the partition 
proceedings, joining with some other men, 
have taken objection. They have prayed 
the Sub-Divisional Magistrate of Samastipur 
to take proceedings under s. 133, Oriminal 
Procedure Code, for the removal 
of the obstruction; that is to say, 
that the opposite party may be compelled 
to pull down so much of their newly con- 
structed house as falls within plot No. 7783. 
Their petition contained an untrue state- 
ment that the plot in question had been 
recorded in the survey as public waste land 
(gair-mazrua-am) ; and on receiving their 
petition the Sub-Divisional Magistrate call- 
ed upon the opposite party to remove the 
obstruction; or if they objected to the 
removal, to appear before the Sub-Deputy 
Magistrate of Samastipur who exercised 
second class powers, When the opposite 
party appeared before the Sub-Deputy 
Magistrate they filed a written statement 
denying the title of the first party to this 
land, claiming that it was entirely their 
own, and supporting their claim of title 
by extracts from the Record of Rights 
and from the partition proceedings. This 
should have been enough for the disposal 
of the case under s. 139-A, Oriminal Pro- 
cedure Code, but the Magistrate instead 
of taking action under that section, pro- 
ceeded to order that each party should pro- 
duce his evidence, apparently under s. 137, 


the witnesses of the first party to be-examin- ` 


ed first. 


any > 


th: Record of Rights as gair. 


These two men, whose house - 
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In the course of the proceedings the 
Deputy Magistrate was transferred; but 
the hearing was continued by his successor 
to whom a formal order of transfer was 
made by the Sub-Divisional Magistrate. On 
being required by a Judge of this Court, 
when this Court was moved in revision, 
to state whether he was acting under s. 137 
or 139-A, the Deputy Magistrate has replied 
that he is acting under s. 139, although it 
does not appear that any jury has been 
appointed ; but it certainly does not appear 
from the form ofthe proceedings of the 
learned Magistrate that he was acting under 
8. 139-A. Indeed, when the opposite party 
had produced evidence which prima facie 
would be sufficient to prove their claim, 
it was really unnecessary for the Magistrate 
to take any further evidence. The defend- 
ing party have in their favour the Record 
of Rights prepared under Oh. X, Bengal 
Tenancy Act, and the record of a partition 
proceeding in which they and most of the 
petitioners of the opposite party were con- 
cerned and estopped. It would not be 
possible to hold that the petitioners have 
no reliable evidence in support of their 
denial of the existence of a public right 
in respect of this plot. Nothing would be 
gained by remanding the case in order 
that the Magistrate may go through the form 
of holding further enquiry. I accordingly 
direct that these proceedings will be quash- 
ed and the Rule be made absolute. 

D. Rule made absolute. 





CALCUTTA HIGH COURT 
Oivil Rule No. 1251 of 1934 
December 6, 1934 

M. O. Guosa, J. 

NANDA GOPAL SETT AND O0OTHERS— 
D&CREE-HOLDERS— PETITIONERS 
versus 
SIRAJ MONDAL AND oTHeRs—OPprosITE 
PARTIES 

Bengal Tenancy Act (VIII of 1885), 3. 174— 
Rent suit—Deposit of decretal amount after 
thirty days of sale—Legality of. 

Section 174 of the Bengal Tenancy Act, 
allows only 30 days for the deposit of the 
decretal amount ina rent suit. After 30 days 
the judgment-debtors are not permitted to deposit 
the, decretal amount to set aside a sale. 

Rule against the order of the -Oourt of 
the First Munsif of Maldah, dated July 18, 
1932, in Suit No. 691 of 1932. At 

Messrs. Ramaprasad Mukhopadhya and 
Khitendra.Nath Mitter, for the Petitioners. 

‘Mr. Krishna Kamal Maitra, for the Op- 
posite Parties. 
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Order.—This is a petition by the decree- 
holders auction-purchasers in a case in 
which the Munsif set aside the auction 
sale. The facts which are not disputed 
are that the petitioners who are co-sharer 
land holders obtained arent decree against 
the opposite party and that in execution ` 
of the said decree they purchased the rent 
lands at auction on August 23, 1932. 
Thereafter on September 19, 1932 the 
judgment-debtors deposited Rs. 48 odd 
under s. 174 of the Bengal Tenancy Act 
in full satisfaction of the decree and prayed 
that the sale be set aside. When the 
petition was put up before the Munsif the 
learned Munsif pointed out on Septem- 
ber 24 that the amount deposited fell 
short of the total amount due and direct- 
ed the judgment-debtors to deposit the 
deficit by November 5. On November 5, 
the matter was again adjourned to Novem- 
ber 23, and then it was again adjourned to 
December 16, but as the judgment-deb- 
tors did not take any steps to pay the 
deficit the Court rejected their petition to 
set aside the sale. Thereafter the peti- 
tioners prayed for delivery of possession 
and possession of the rent lands was de- 
livered to them on April 2], 1933. Mean- 


“time the petitioners had obtained another 


decree against the opposite party in case 
No, 480 of 1933 and applied to the Court 
for attachment of Rs. 48 odd which had 
been deposited in the execution case now 
under consideration. On May 11,1933, the 
Munsif directed notice to issue to the judg- . 
ment-debtors to show cause why the amount 
of Rs. 48 odd should not be attached and 
transferred to the credit of the decree- 
holders as prayed for. Notice was served 
on July 4, 1933. The judgment-debtors 
appeared and on July 29, 1933, they peti- 
tioned for time to file objection to the 
order of attachment. The case was ad- 
journed to August 4, 1933. The judgment- 
i _ the matter 
was again adjourned to August 24, 1933, 
and again to September 4, when the Mun- 
sif passed the order that as the judgment- 
debtors did not file any objection the 
sum of Rs. 48 be transferred to the credit of 
the decree-holders as prayed for. It was, 
accordingly, transferred and the decree 


_in the execution case was satisfied thereby. 


Long after that the co-sharers of the peti- 
tioners instituted arent suitin respect of 
the same lands against the judgment-deb- 
tors making the petitioners pro forma de- 
In that. suit the petitioners filed . 
a written statement on February 21,1934, 
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the rent lands at Court auction. The op- 


posile party appeared in that suit and, there- > 


after, on May 14, 1934, filed the present 
petition under s. 151, stating that they 
were unaware that the amount of Rs. 48 
odd deposited by them in. September 1932, 
was not sufficient and that there was a 
deficit and that the Munsif’s order calling 
upon them to pay the deficit was not 
brought to their knowledge and that until 
they. filed the present petition they were 
not aware thatthe sale had been confirm- 
ed and possession had been delivered to 
the petitioners. They prayed that the’ de- 
ficit. amounting to Rs. 2-6-0 may now be 
accepted and that the sale held in 1932 
be set aside. The Court’ accepted this 
< prayer and -set aside the sale. 

It is urged by the learned Advocate for 
the petitioners that the defendants story 
that they were ignorant of the Munsif's 
order in 1932 and ignorant of the fact also 
in 1933 that the petitioners had prayed 
for attachment of the sum of Rs. 48 odd 
in another execution case cannot be ac- 
cepted. It was the business of the oppo- 
site party and their Pleader to inform 
themselves whether their petition to set 
aside the sale wasallowed ornot. Though 
three separate -dates at long intervals were 
given to the judgment-debtors neither they 


nor their .Pleader appeared to deposit the . 


deficit. Even if it. be supposed that they 
were innocently ignorant of the: Munsitf’s 
order, of 1932 it is not.worthy of belief that 
they were ignorant of the matter when they 
received a noticein 1933 ofthe petitioner’s 
prayer to attach the sum of Rs, 48 


odd for’ the satisfaction of another decree. . 
The very fact that that. amount of. Rs. 48 .. 
odd.-was -to be transferred to satisfy a dec- . 
ree in another suit. was sufficient to show .. 


to the judgment-debtore and their -Pleader 
that that sum had not been applied to set. 
aside the auction sale in this suit. Though 
the judgment-debtors appeared and filed 
a petition asking for time to compromise 
the matter yet it is urged- that. neither 
they nor their Pleader were aware that 
the- sale had not been set asidein 1932, 


Gort v. HIRTYA (AG) l 
stating inter alia that they had purchásed ` debtors- did not- file-their petition unde” ` 
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s. 15} till nearly three . months later’ 


namely, on May l4., Section 174 of the Ben- «; 
gal Tenancy Act allows only 30 days for : 
the deposit of the decretal. amountin a; 
h judgment- 
debtors are not permitted to deposit the., 
decretal amount to set asidea sale. In’,, 
“this case, they were aware of the matter, 
in February 1931, 5 
but they did not apply till May 1934.-30.;. 
over: 
Further, the learned Munsif in setting... 
„aside the sale omitted to note that the. 
which had been „ 
deposited in 1932 for the satisfaction of .. 
no longer available as.,. 
the same had been taken away under at-, 
tachment for the satisfaction of another +, . 


rent suit. After 30 days the 
in 1933 and again 


days had expired many times 


amount of Rs. 48 odd 


this desree was 


decree. ; 
The result is that this Rule 


ane 
is made.,, . 


absolute and the order of the Munsif isi. - 


set aside. ‘The rent suit, the hearing of’ 
which was stayed pending tha hearing of 
this suit, will now be decided according 
law. 

N. | Rule made absolute. 


NAGPUR JUDICIAL COMMISSIONER'S. . 
COURT he 


Special Bench 


Miscellaneous Judicial Case No, 32 -v 
of 1934 8 5 


e December 3, 1934- = 
GRILLE, J. O., NIYOGI AND STAPLES, A.J. 
GOPI son or MADHO —PETITIONER 
— APPLICANT 
| ‘versus 
Musammat HIRIYA AND ANoTHER— 
RESPONDENT AND Co-RESPONDENT — 
Now-APPLICANTS ; 
Divorce Act (IV of 1869), ss 14, 10, 4—Con- 
donation of -matrimonial offerices—Meaning of— 
Forgiveness— When amounts. to condaonation— 


‘Condonation, if only conditional—Recurrence . of). 


offence—Effect—Adultery, proof of—Présumption 
from suspicious circumstances--Delay—Delay due 
to honest efforts. to: prevail on- wife” -to . 
abandon evil 
—Compensation to 


be paid- by ‘co-respondent—- 
Basis. $ ah ~i 


Condonation of matrimonial -offences means the; 


complete forgiveness of -all such offences as -.aré* 
known to or 
so as to restore, as between 
status quo ante. Mere 
donation, Forgiveness is - condonation 
results in completely restoring the offending: ; 
party and is accompanied by ¢o-habitation. 
Unless by such overt conduct the husband as it . 


on the spouses,’ the 
forgiveness is not, con- 


were blots out the offence,:there can:be said to. 


be- no condonation.. But.condonation.is. not abso- . 


eights a a ai UT 


ways—Delay, if excusable —Damages > 


believed by the offenced spouse; 


“when; itii + 
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lute, but is only conditional and that if there is 
a subsequent matrimonial offence, then the 
condonation goes, and the original offence is re- 
vived. 

_Tt is no doubt extremely difficult, if not 
impossible to provethe actual fact of adultery, 
but where the wife shares a room witha stranger 
and her undue familiarity with him leads to the 
stranger's wife being turned out of. doors and 
she behaves with indifference towards her own 
husband, a sinister light is thrown on her 
relations with the stranger, and any man of 
common sense will come to the conclusion that 
she was living in adultery with that stran- 
ger. Cyril Gibbs v. Ellen Gibbs (6), relied on. 

Where delay in filing a petition for divorce 
is explained by the honest efforts of the hus- 
band to prevail on his wife to abandon her 
evil ways, it cannot be said to be an un- 
reasonable delay which will deprive the husband 
of his right to secure a divorce. 

In determining the quantum of damages to 
be paid by the co-respondent, the amount spent 
over marriage is atangible basis for determining 
the damages, A successful petitioner is entitled 
.to much more irrespective of the co-respond- 
ent’s capacity to pay. Thomas v. Thomas (1), 
referred to. i 


Misc. J.C. bythe District Judge, Jub- 
bulpore, Decree Nisiin Matrimonial Suit 
No. 1 of 1933, dated Febuary 2, 1934. 


Mr. J. Sen, for the Co-respondent. 


Order.—This case arose on a reference 
made by the District Judge of Jub- 
bulp:re under s. 17 of the Indian Divorce 
Act for confirming the decree nisi for 
dissolution of marriage, passed by him. 
The applicant Gopi filed a petition under 
ss. 10 and 34 of the Indian Divorce Act 
for dissolution of marriage and for pay- 
ment of Rs. 150 by the co-respondent 
Lal Bahadur. The petitioner, Gopi alleged 
„that he was married to Musammat Hiria, 
the respondent, on October 20, 1918, and 
resided with her at Bina, Jhansi and 
Katni. They had two daughters, one of 
whom is alive and studying in a mission 
school. In 1926 the co-respondent Lal 
Bahadur, who was then a Hindu, became 
friends with the petitioner and after being 
baptised as a Christian began to live in 
his house. It was while- residing in his 
house that he developed intimacy with his 
wife Musammat Hiria, which culminated in 
1929 in both parties openly living in adultery 
at Majhagawan. Lal Bahadur had married 
another. woman but he turned her out 
before long. The petition for the dissolu- 
tion of marriage was filed on March 21, 
1933. : 


2. The ‘lower Gourt on a review of the 
evidence on record came to the couclusion 


156—127 & 128 © 
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that Hiria was living in adultery with 
Lal Bahadur and passed a decree for 
dissolution of marriage and directed Lal 
Bahadur to pay Rs. 150 as damages to the 
petitioner Gopi. 


3. As there was no finding by the lower 
Oourt as to whether Gopi was married to 
Hiria according to Christian rites, this 
Ccurt framed an issue. “Was the mar- 
riage of Gopi with Hiria duly solemnised 
in accordance with the Uhristian Marriage 
Act, 18722" and remitted it to the lower 
Court for its investigation and a finding. 
The lower Court has now returned the 
finding that the marriage was duly 
solemnised under the provisions of the 
Indian Obristian Marriage Act, 1872, by 
Rev. E. . Davis at the School 
Chapel, Kulpahar. In view of the evidence 
given by Rev. E. C. Davis as the 
petitioner's witness No. 7 about the 
solemnisation of a marriage in 1918 which 
is borne out by the certificate of marriage 
dated December 12, 1918, Ex. P-3, and 
the absence of any evidence in rebuttal, 
we accept the lower Court's finding. 


4. On behalf of Lal Bahadur it is urged 
that there was an unreasonable delay 
in filing the petition for divorce and that 
the adultery, if any, was attributable to 
connivance on the part of the petitioner 
and that, at any rate, the adultery was 
condoned. Reliance is placed on Palmer 
v. Palmer (1), and the law enunciated in 
paras. 1013 and 1014 of Halsbury’s Laws 
of England, Vol. 10, Hailsham Edition, 
pages 682 and 683. In the case reported 
in Palmer v. Palmer (1), the decision 
turned on the finding that the husband 
was found guilty of only one isolated act 
of adultery and not a persistent course 
of adultery, although the existence of an 
unexplained delay was also considered. 
In the present case the petitioner’s wife 
finally left her husband’s house and began 
to live. with the co-respondent siace 1929, 
She had been continually staying with 
her husband until 1928. It appears that 
between 1928 and 1929 she intermittently 
stayed with Lal Bahadur and after Gopi 
returned from the hospital where he was 
undergoing treatment for some accidental 
injury to his leg, she commenced living 
with Lal Bahadur openly as his wife. In 
1930 Lal Bahadur removed to Majhagawan 
where he lived with Hiria in the same 


36; 18 Bom L R, 


(1) 36 Ind. Oas. 800; 41 B 
818, ig : 
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room. Even then Gopi endeavoured to 
persuade Hiria to come back to his house 
and look after the child, but all his 
efforts proved fruitless. Then in 1930 
Musammat Hiria applied under s. 488, 
Criminal Procedure Code, for maintenance. 
In the course of the proceedings Gopi 
expressed his willingness to take her back 
but she was not willing to accept the 
offer with the result that her application 
was dismissed. In 1932 Gopi applied for 
the custody of his daughter in the Court 
of the District Judge and succeeded. It was 
in that year as Hiria began to live openly 
with Lal Bahadur as his wife at Majha- 
gawan that it became definite that she 
had finally severed all connection with 
Gopi. The delay is accounted for by the 
honest efforts made by Gopi to prevail on 
her to abandon her evil ways and also 
the intervention of some legal proceedings 
mentioned above. It was in 1932 that 
Gopi lost all hope of Hiria amending her 
ways so as: to leave him no alternative but 
to apply for dissolution of marriage. In 
view of these circumstances we are unable 
to accede to the argument that there has 
been any unreasonable delay such as would 
deprive the petitioner of his legal right 
to: secure a divorce, 

5. Nor do we think that there was any 
connivance or condonation in the strict 
sense of the term. That Gopi was con- 
stantly protesting, which gave rise to 
frequent quarrels between him and his 
wife, militates against the assumption 
that there was any connivance on his part. 
Nor are we disposed to think that there 
was any condonation, Condonation of 
matrimonial offences means the complete 
forgiveness of all such offences as are 
known to or believed by the offenced 
spouse, so as to restore as between the 
spouses the status quo ante : see Halsbury's 
Laws of England, Hailsham Edition, 
Vol. 10, p. 679. Merely forgiveness is not 
condonation. Forgiveness is condonation 
when. it results in completely restoring the 
offending party and is accompanied by 
cohabitation: see Moreno v. Moreno (2). 
Unless by such overt conduct the husband 
as it were blots out the offence, there can 
be said to be no condonation: see 
Ste. Croix v. Ste. Croix (8), but it cannot 
be ignored, as pointed out in Premchand 


(2) 57 Ind. Cas, 216; A IR 1920 Cal. 439; 310 
L J 435; 47 0 1068 


(3) 41 Ind. Oas. 447; 4401091; AI R 1918 “Cal 
650, 210 W NTI, 


topi. mirta (NAC) 
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Hira v. Bai Galal (4), that it is a clear 
proposition of English divorce law that 
condonation is not absolute, but is only 
conditional and that if there is a sub- 
sequent matrimonial offence, then the 
condonation goes, and the original offence 
is revived. As Mr. McUardie, J., stated 


the law in Cramp v.Cramp (9). 
“Condonation as applied to matrimonial offences 
though frequently defined as conditional forgiveness, 
is not forgiveness in the ordinary sense, but would 
be more properly defined as conditional reinstate- 
ment of the offending spouse. Itis always subject 
to the condition that the offence must not recur,” 


quoted in Premchand Hira v. Bai Galal 
(4). In the present case it cannot be 
gainsaid that since 1932 when Hiria began 
to live in the same room with Lal Bahadur 
at Majhagawan after he had turned out 
his wife, there is nothing in the acts or 
conduct of Gopi which could be construed 
asa condonation. In any case the com- 
mission of the fresh matrimonial offence 
afler any assumed condonation must re- 
sult in the revival of the original offence. 
We do not, therefore, think that there has 
been either such connivance or condon- 
ation as to be detrimental to the petitioner's 
right to get a decree for dissolution of 
marriage. 

6. As tothe fact ofthe adultery, there 
is hardly any room for reasonable doubt. 
There is ample evidence on both sides to 
prove that Hiria has been living on terms 
of intimacy with Lal Bahadur so as to 
lead any reasonable man to believe that 
their relations were those of husband and 
wife. The witnesses for the co-respondent 
attempt to show that the relations were 
those of a brother and sister. It is no 
doubt extremely difficult, if not impossible 
to prove the actual fact of adultery, but 
no sensible man familiar with the common 
course of human conduct would ever 
persuade himself that when a man 
turns away his wife and lives with another 
woman in the same room for days and 
months that their relations could be al- 
together innocent, Young, J., in Cyril 
Gibbs v. Ellen Gibbs (6), refers to an old 
legal maxim in Scotland which is to the 
effect that “when a man and a woman are 
found together under suspicious circum- 
stances, it cannot be presumed that they 
are saying their prayers.” Hiria’s sharing 
a room with Lal Bahadur considered 

(4) 105 Ind, Cas, 871; 51 B 1026 at p. 1037; A I 


R 1927 Bom. 594, 
(5) 1920) P 158; 89 LJP 119; 36T L R 333; 8 
119. s 


(6) 143 Ind. Oas. 890; A I R 1933 All. 427; 55 A 597; 
Ind, Rul.(1933) All 359; (1933)A L J 1108, K 
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along with her undue familiarity with 
him, which led to Lal Bahadur’s wife 
being turned out of doors and Hiria’s 
indifference towards her own husband 
throw a sinister light on her relations 
with Lal Bahadur and any man of com- 
mon sense would irresistibly come to the 
conclusion that she was living in adultery 
with Lal Bahadur. 

7. As regards the quantum of damages, 
we do not see any reason to differ from 
the lower Court. Gopi affirmed in the 
witness-box that he had spent Rs. 150 
on his marriage with Hiria which is a 
tangible basis for determining the da- 
mages. In view of other circumstances he 
would be entitled to much more irres- 
pective of the co-respondent’s capacity to 
pay: see Thomas v. Thomas (7). But he 
has only chosen to ask for reimbursement 
of the amount which he had to spend 
for his marriage. We think this is emi- 
nenly reasonab.e. 

&. The result is that we confirm the 
lover Court's decree for the dissolution of 
marriage andthe payment of Rs. 150, as 
damages. 

Net Decree confirmed. 


(7) 86 Ind. Oas. 1018; AI R 1925 Cal, 585; 52 O 
379; 29 0 W N 350. 


LAHORE HIGH COURT 
Second Civil Appeal No. 475 of 1932 
April 1, 1980 
TAK CHAND AND Skemp, JJ. 
Musammat SANTI—PLAINTIFE— 


APPELLANT 
versus 
DHARM SINGH AND OTHERS— DEFANDANTS 
— RESPONDENTS 
Custom (Punjab)-—Succession— Sainis of Tahsil 
Jullundur—Sonless proprietor—Daughter, if pre- 


ferential heir to collaterals of „fifth degree—Kiwaj-i- 
am—Customary Law of Jullundur District is 
amperfectly prepared—LHntries, 
instances are sufficient. 

Among Sainis of Tahsil Jullundur, the daughter 
of a sonless proprietor has a preferential right 
to succeed to the property of her father as 
against his collaterals of the fifth degree. 

While a riwaj-i-am, whether supported by instances 
or not, has a presumption of correctness attaching 
to it, one of the numerous methods of rebuttal 
is to convince the Court from an examination of any 
portion of the riwaj-i-am that it had not been 
compiled in a careful manner and that otherwise 
it was not a reliable record. The Oustomary Law 
of Jullundur District is an imperfectly compiled 
document recording several patently erroneous, 
inconsistent and unintelligible entries, and the 
presumption, of correctness attaching to the entries 
can be rebutted by a few instances, Labh Singh 
v, Mango (Ð, referred to.. 3 - 


rebuttal of—Few 
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S. O. A. from the decree of the Court of 
the District Judge, Jullundur, dated Feb- 
ruary 13, 1932, affirming that of the Sub- 
ordinate Judge, Third Class, Jullundur, 
dated March 6, 1981. 

Mr. Achhru Ram, for the Appellant. 

Mr. Charanjiva Lal Aggarwal for Mr. 
Faqir Chand, for the Respondents. 

Tek Chand, J.—The dispute in this 
case relates to succession to the property of 
one Ram Ohand Saini of Mauza. Gelar, 
Tahsil Jullundur. On Ram .Chand dying 
soneless in 1929 his property, which con- 
sisted of agricultural land and a house, was 
taken by the defendants, who claimed to be 
his collaterals in the Sth degree. The 
plaintiff Musammat Santi, who is the 
married daughter of Ram Chand, brought - 
a suit against the collaterals for possession 
of the land and the house. She denied the 
relationship of the defendants with Ram 
Chand, and further pleaded that the prop- 
erty was non-ancestral and that even if the 
defendants were related to him as alleged, 
she was a preferential heir according to the 
custom prevailing among the parties. . 

The trial Court held the relationship of 
the defendants proved. It also held the 
land to be ancestral qua the defendants and 
dismissed the suit. On appeal by the 
plaintiff the learned District Judge dis- 
agreed with the finding of the trial Court 
as tothe nature of the agricultural land 
and held that it had not been proved to be 
ancestral of the defendants. He, however, 
found that the house was ancestral. On 
the question of custom, following the 
Answers to Questions 45 (A) and 45 (B) of 
the riwaj-i-am of the Jullundur District pre- 
pared by Bhai Hotu Singh inthe course of 
the Settlement of 1913—1917, he held that the 
plaintiff had no right to succeed to the prop- 
erty of her father, whether ancestral or non- 
ancestral, as against collaterals of the 5th 
degree. He, however, granted a certificate 
to the plaintiff for a second appeal to this 
Court on the question of the custom 
involved. 

At the commencement of the hearing, 
Counsel for the respondents challenged the 
finality of the finding of the learned District 
Judge that the agricultural land in dispute 
was non-ancestral qua therespondents. He 
contended that the learned Judge has mis- 
read the revenue entries and had omitted 
to consider important documentary evidence 
bearing on the point. After hearing him at 
length I am of opinion that there is no force 
in this contention. The finding of the learned 
Judge was arrived at after a consideration 
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of the evidence on the record and we have 
not been referred to any material evidence 
which he had ignored. I would, therefore, 
overrule this objection and hold that the 
land has been rightly held to be non- 
ancestral qua the defendants. 

- With regard to the house, however, it is 
clear that the finding is based on no evi- 
dence whatever, and it is admitted by 
respondent's Counsel that the learned Judge 
was in error in supposing that the extract 
from the khana shumari papers of 1851 
related to the house in dispute. The learned 
Judge observed that Ram Chand deceased 
was recorded ashaving been in possession 
of house No. 23. A reference to the extract 
shows, however, that Ram Chand'’s name 
-does not appear among the persons who 
owned, or were in possession of that house. 
Further, even if Ram Chand owned or 
occupied the house in 1851, this fact by 
itself would not be sufficient to prove that 
it had descended to him from his 5th 
degree ancestor. Mr, Charanjiva Lal very 
fairly and properly admitted that on the 
materials on the record he could not sup- 
-port , the‘ finding of the learned District 
Judge on this point. It must, therefore, be 
held that the agricultural land and the 


house in dispute are boih non-ancestral qua 


the defendants. 

The main question for decision in the 
case is whether according to the custom 
prevailing in the tribe of the parties, the 
daughter of a sonless proprieto: has the right 
to succeed to his non-ancestral properly as 
against collaterals of the 5th degree. It is 
conceded that, according to the Privy 
Council decisions, initial onus was rightly 
placed on the daughter in view of the 
Answer to Question 45 (A) and (B) of Hotu 
Singh’s Customary Law of the Jullundur Dis- 
trict published in 1918. Exhibit P. 9 contains 
extracts from the more detailed vernacular 
riwaj-i-am prepared in course of Bhai 
Hotu Singh’s Settlement (1918—1917) and in 
it the Sainis are recorded as having stated 
that their custom was the same as that 
ot Sikh Jats. In the same document the 
Answer of the Sikh Jats, to two very com- 
prehensive and confusing questions relat- 
ing to a daughter’s right to succeed, is 
stated to have been that under no circum- 
stances were daughters entitled to inherit 
in the presence of sons, widow or male 
kindred in the fifth degree, and that there 
was no distinction in regard to succession 
to the (1) immovable or ancestral and 
(2) movable or acquired. property of her 
father. In the vernacular riwaj-i-am it is 


SANTI v. DHARM sinen (LAH) 


15616 


Specifically recorded that among Sainis there 
was no instance either oral or supported 
by mutation or judicial decision in support- 
ed of the custom as recorded. Mention is 
made, however, of an instance to the con- 
trary in which the land of one Pira (alias 
Hira) Saini of Mauza Saroya, Tahsil Jullun- 
dur, was inherited by his daughter’s son 
Beli Ram under a decision of the Chief 
Court. It will thus be seen that while the 
Answer of the Sainis was stated to be in 
favour of the collaterals, the only instance 
is in favour of the daughter. In this 
riwaj-i-am some instances, of succession 
among Sikh and Hindu Jats are given, but 
none of them relates to exclusion of 
daughters by collaterals from inheritance to 
non-ancesiral property. In some of the 
cases mentioned daughters excluded col- 
laterals beyond the fifth degree; in one case 
unmarried daughters were allowed to 
succeed till marriage only, but it is specific- 
ally stated that in that case the land was 
ancestral. 

Extracts from the earlier riwaj-i-am com- 
piled by Mr. Purser, Settlement Officer in 
1885, are given in Hx. P. 8, but neither in 
the Question nor in the Answer is reference 
expressly madeto non-ancestral property. 
It is admitted that the entry in this riwaj- 
i-am has been interpreted uniformly by the 
Courts as applicable to ancestral property 
only, and Counsel expressed his inability to 
refer us to any case decided between 1885 
and 1913 in which daughters were excluded 
from succession to non-ancestral property of 
their sonless fathers as against collaterals 
among Sainis or Sikh or Hindu Jats. 

The position, therefore, is that while the 
riwaj-i-am of 1885 did not exclude 
daughters from succession to non-ancestral 
property as against collaterals of any 
degree, the riwaj-i-am of 1917 recorded the 
custom to be that collaterals within five 
degrees were preferential heirs even with 
regard to mnon-ancestral property. No 
instance of such preferential succession is 
noted in this riwaj-i-am but there is one 
instance mentioned which is definitely in 
favour of the daughters. 

Of the decided cases, the most important 
is Ex. P. 13 Kurav. Musammat Gabo, decid- 
ed by Lala Udai Ram, Munsif, Jullundur, 
on April 30, 1918, the parties to which were 
Sainis of Mauza Gelar, the village tc which 
Ram Chand deceased belonged. In that case 
a widow in possession of the estate of her 
deceased husband had gifted it to her 
daughter. The brother of the* deceased 
claimed the property, alleging it to be 
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ancestral. The Court held that the land 
was non-ancestral and the gift by the 
widow in favour of the daughter was in 
the nature of acceleration of succession, as 
under custom she was a preferential heir 
with regard to such property. 

It will thus be seen that among Sainis of 
Jullundur Tahsil there are two instances of 
succession of daughters to non-ancestral 
property, (1) that of Hira mentioned 
in the riwaj-i-am and (2) the judicial 
instance, Khura v. Musammat Gabo 
(Ex. P. 17). As against this the defend- 
ants were not able to prove any instance 
of daugthers’ exclusion in this tribe. They 
relied on the oral testimony of a number 
of witnesses. These witnesses, however, 
did not depose to the Saini custom in 
genera], but stated that among Sainisof 
the Baling got, to which Ram Chand 
deceased belonged, daughters were ex- 
cluded by collaterals in succession to non- 
ancestral property. It appears that they 
attempted to prove a special custom 
prevailing in this particular got, but none 


of them could give an instance in support - 


of the alleged custom. This evidence, 
therefore, is not of much value and was 
not sexiously relied on by the defendants’ 
learned Counsel. 

As already stated, the Sainis are re- 
corded in Bhai Hotu Singh’s riwaj-i-am 
as having stated that their custom was 
the same as that of Sikh Jats, It is, there- 
fore, necessary to refer to the instances 
among the Jais which have been proved 
by the parties on the present record. 
The plaintiff has produced copies of 
judgments in thiee cases, all decided after 
the publication of Bhat Hotu Singh’s 
Customary Law, in which the Courts held 
in favour of the daughters: 

(1) Exhibit P. 10.—Bhagat Singh v. Chan- 
di decided by Mirza Zahur-ud-Din, Sub- 
ordinate Judge, Jullundur, on November 
25, 1926. The parties were Jats of Mauza 
Chitti, Tahsil Jullundur and the dispute 
was between the daughter and collaterals 
of the 4th degree. The property was found 
to be non-ancestral and the daughter was 
held to be preferential heir. This decision 
was confirmed on appeal by the District 
Judge (Ex. P. 12). 

(2) Exhibit P. 11.—Kartar Singh v. Shiv 
Singh, decided by the District Judge, 
Jullundur, on June 23, 1927. In this 
case a Jat widow in possession of her 
husband's self-acquired property had sold 
it to a stranger. His collaterals of the 
3rd degree brought a suit to contest the 
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alienation, and the vendees pleaded that 
in the presence of daughters and their 
sons the plaintiffs had no locus standi 
to question the alienation. It was decided 
that{the daughters were preferential heirs 
to the self-acquired property of their 
father, and the suit of the collaterals was 
dismissed. 

(3) Exhibit P. 17.—Bhulla v. Rali decided 
by Lala Ram Rang, Subordinate Judge, 
Jullundur, on June 6, 1929. In that case 
a widow had gifted her husband's self- 
acquired property to her daughter anda 
collateral of the third degree contested 
the gift. The land was found to be 
non-ancestral, and the suit dismissed on 
the ground that he had no right to 
succeed in the presence of the daughter. 

In addition to these three proved in- 
stances on the record, reference may be 
made to Civil Appeal No. 1449 of 1931 
(Narain Singh v. Chand Kaur) (1) decided 
by a Division Bench of this Court on 
November 28, 1934, the parties to which 
were Jats of Phillaur Tahsil who had 
migrated to the Ohenab Canal Colony. 
There the dispute related to squares of 
land acquired in the colony, but was 
decided according to the custom of the 
Jats of Jullundur District. After enquiry 
the daughters were held to be preferential 
heirs as against the brother of the deceased 
Colonist. 

As against this, the defendants rely 
on the judgment of Lala Brij Lal, Sub- 
ordinate Judge, in a case decided on 
July 17, 1930 (Ex. D. 12), the parties to 
which were Jats of Nawanshahr Tahsil. 
In. that case the dispute mainly centered 
on the question whether the property was 
ancestral or not. The learned Subordinate 
Judge found onthe evidence that most 
of the property in dispute was ancestral 
and therefore the daughter had no right 
to succeed as against collaterals of the 
3rd degree. Two small fields, measuring 
about 5 kanals only, however, were found 
to be non-ancestral and with regard to 
them alsothe learned Subordinate J udge 
decided in favour of the collaterals, A 
perusal of the judgment shows that the 
parties had confined themselves mainly to 
proof of their respective contentions ag to 
the character of the property, and had 
led no evidence whatever relating to the 
custom of succession to non-ancestral pro- 
perty. The Subordinate Judge having found 
a very small part of the property to be 
non-ancestral, held that succession should 

(1) 156 Ind, Cas, 174; 37 P L R220;7R L 874, 
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be regulated according to the presumption 
arising from the entry in Hotu Singh's 
Customary Law. This is certainly an 
instance in favour of the defendants but 
its value is largely discounted by the 
considerations set out above. 

In Naraini v. Bhag Singh (2) 
a Division Bench of this Court held that 
among kambohs of Nakodar Tahsil it had 
not been proved that daughters excluded 
collaterals of the third degree in regard 
to self-acquired property of their father. 
In thatcase, the learned Judges observed 
that “in the case of women’s rights slight 
evidence might be sufficient to shift the 
onus, but in this case not even the slightest 
evidence was really forthcoming to rebut 
the presumption arising from the entries 
in the riwaj-i-am,” which was followed. 

It will thus be seen that there are two 
proved instances in favour of the plaint- 
iff against none among the Sainis, four 
against one among the Jats, and four 
against none among the Arains, all of 
whom are recorded in the riwaj-i-am as 
having the same custom. 
decision is whether this evidence is suffi- 
cient to rebut the initial presumption 
arising in favour of the defendants from 
the entry in the riwaj-t-am. In con- 
sidering this question it must be borne 
in mind that the Oustomary Law of the 
Jullundar District contains intrinsic evi- 
dence of being an imperfectly compiled 
document, and if I may say so with 
al lrespect. it records several patently 
erroneous, inconsistent and unintelligible 
entries. It seems that either the questions 
were not clearly explained to the persons 
questioned or the answers were given 
without a proper -appreciation of the 
implications of the pharaseclogy used. I 
shall illustrate this by references to a few 
out of numerous such entries in the 
published volume: 

(1) In the Answer to Questicn 2 deal- 
ing with the system of reckoning the 
degree of relationship it is recorded 
inter alia, that a brother and an uncle's 
son are both related to the proprietor in 
the first degree, while a brothers grandson 
is related in the third degree. It is 
hardly necessary to say that this is con- 
trary to the method of counting degrees 
which has been well established in the 
Punjab, including the Jullundur District, 
since the Annexation, I am not aware of 
a single casein which an attempt has 


(2) 149 Ind. Cas. 962; 15 L 586; AIR 1934 Lah. 
280; 6 R L767; 3P L R 331, i 
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been made to apply this peculiar method 
of reckoning degrees of relationship, and 
Counsel for the respondents frankly ad- 
mitted that it was wrongly recorded. It 
will be of interest to note that in the 
case before us the defendants themselves 
did not count their relationship with 
Ram Ohand deceased according to this 
method but followed the established rule 
as set out in para, 23 of Rattigan’s 
Digest. 

(2) At page 29will be found the curious 
question 31 (A): Are females, whether 
minors or adults, always under guardian- 
ship ? In the answer a)l tribes are record- 
ed as having replied that “a woman whe- 
ther of age or minor, is always under 
guardianship, if unmarried under the 
guardianship of her parents, if married 
under the guardianship of her husband; 
and if the husband is minor, of her father- 
in-law’s”. It isnot explained if the word 
‘guardianship’ in the Question and Answer 
has any special meaning, and in the 
absence of any such explanation, it is 
difficult to say, what the Question and 


-Answer really mean. 


(3) At page 40 in Answer to Question 
47, it is stated that a daughter “who 
succeeds by inheritance has a free right 
to alienate it by mortgage or sale but is 
not entitled to alienate it by will or gift 
to anyone but to her male issues”. If the 
words “free right to alienate’ mean the 
power to mortgage or sell without neces- 
sity the reply is obviously incorrect. It 
is not only in direct conflict with numerous 
decided cases, but is destructive of the 
rights of daughters issue as also those 
of the reversioners of the father to whom 
the property would revert on the extinc- 
tion ofthe line of the daughter. It is 
noteworthy that according to the Answers 
to Questions 45 (A) and (B) a 
daughter succeeds to the ancestral prop- 
erty of a sonless proprietor in preference 
to collaterals beyond the Sth degree in 
certain tribes and beyond the 7th degree 
in some other tribes. This read with 
Answer to Question 47, would lead 
tothe starting result that while the father 
himself (or his son, if he had succeeded 
him) was incompetent to sell or mortgage 
such ancestral property without valid 
necessity, his daughter, who had succeeded 
him on his dying sonless, possesses “a 
free right to mortgage or sell” it. 

(4) Question 45 (A) and (B) at 
p. 54, relating to legitimacy, contains 
replies which are very confusing and 
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which, if literally construed, are in con- 
flict with the provisions of s. 122 of the 
Indian Evidence Act. 

The volume contains several other instances 
of similar entries, but it does not seem 
necessary to discuss them in this judgment. 
At the foot of each Answer, reference is 
made to the “instances” in the bulky 
Appendix, but on examination it will be 
found that a very large number of them 
are described as “oral” and most of the 
others do not contain the necessary 
particulars from which it may be possible 
to ascertain as to what the custom follow- 
ed in each case was. In Sultan Bibi v. 
Ismail, 69 Ind. Oas. 136 at p. 137 (3), Chevis, 
J. declared that the 

“Tostances cited in this Appendix are very un- 
satisfactory as merely names and dates are given 
and it cannot be said whether in any of these 
cases 
there was a contest between the rival 
claimants. Reference may be made to 
Chiragh Din v. Dilawer Khan (4), where 
a Division Bench of this Court found 
that the custom on another point recorded 
in this riwaj-t-am was in conflict with the 
actually existing custom. 

After careful consideration I am driven 
to the conclusion that the ‘‘Oustomary 
Law of Jullundur District’ does not 
appear to be carefully prepared and the 
presumption of correctness attaching to 
entries, like the one under discussion, 
can be rebutted by a few instances. As 
observed by Campbell, J. in the well 
known case of Labh Singh v. Mango (5). 

“While a riwaj-t-am whether supported by 
instances or not, bas a presumption of correctness 
attaching to it, one of the numerous methods of 
rebuttal is to convince the Court from an exa- 
- mination of any portion of the riwaj-i-am that it 
had not been compiled in a careful manner and 
that otherwise it was not a reliable record”. 

On a careful review of the evidence 
and having regard to the circumstances 
set out above, I am of opinion that the 
plaintiff has succeeded in proving that 
she has a preferential right to succeed to 
the property of her sonless father as 
against the defendants, who are his col- 
laterals of the 5th degree, I would 
accordingly accept this appeal, set aside 
the judgment and decree of the Courts 
below, and pass a decree in favour of 
the plaintiff for possession of theland and 
house in dispute. Having regard to 
all the circumstances I would leave the 


(3) 69 Ind. Cas, 136 at p. 137, 
i 4) 154 Ind. Oas. 985; AI R 1934 Lah, 465;7 R L 


19. 
(3) 100 Ind, Oas. 924; B L 281 at p. 300; AIR 1927 
Lah, 241, 
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parties to bear their own costs throughout. 
Skemp, J.—I agree. 


N Appeal accepted. 
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RANGOON HIGH COURT 
Criminal Appeal No. 1732 of 1934 
January 16, 1935 
Donkey, J. 

KWAN TONE -— APPLIOANT 
versus 
EMPEROR—Opposits Party 
Whipping—Conviction for two offences arising -out 
of same facts—Sentence of imprisonment in two 
cases exceeding seven years—Sentence of whipping, 

af can be awarded, 

Where a person has been convicted of two offences 
arising out of the same facts and the terms of 
imprisonment awarded in these two cases 
exceeds seven years, he cannot be punished with 
whipping. Nga Nyi Gyi v. Emperor (1), followed, 

Cr. A. from an order of the Special 
Power Sub-Divisional Magistrate, Kyon- 
pyaw, dated November 5, 1934. 

dJudgment.—The evidence against the 
appellant was overwhelming and on the 
facts I have no doubt that he was rightly 
convicted of an offence under s. 394 read 
with s. 397 of the Indian Penal Code, 
but the sentence passed upon him was 
illegal. The Magistrate overlooked the 
case of Nga Nyt Gyi v. Emperor (L). 
Arising out of the same facts, the ap- 
pellant was tried and convicted of- an 
offence under s. 19 (e) of the Arms Act 
by the Township Magistrate of Kyaunggon 
in his Criminal Regular Trial No. 276 of 
1934, and sentenced to one year’s rigorous 
imprisionment, Consequently the terms 
of imprisonment awarded in these two 
cases collectively exceed the term of 
seven years and, therefore, the appellant 
cannot be punished with whipping. [ 
uphold the conviction and the sentence 
of rigorous imprisonment for a period of 
seven years passed upon the appellant, 
but I set aside the sentence of whipp- 


ing. 


N. Order accordingly. 
(1) 120 Ind, Oas. 697; 31 Or L J 176 Ind. Rul, 
(1930) Rang. 57; A Í R 193) Rang. 138. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2242 of 1928 
November 29, 1934 
ADDISON AND Din MOHAMMAD, JJ. 
MIRZA KHAN-— PLAINTIFE— 
APPELLANT 
versus 
SHAHINCHI KHAN AND oTHERS— 
DEFENDANTS— RESPONDENTS 

Custom (Punjab\—Inheritance—Awans of Attock 
Thasil of Attock District—Father's power of dis- 
inheritance of son. 

The only limitation imposed on the power of 
an Awan father is in the matter of total disin- 
heritance of one son in favour of the others, but 
where he merely deals with a part of his property 
during his life-time, an aggrieved son has to 
remain content with his lot. 

S. C. A. from the decree of the District 

‘Judge, Attock at Oambellpur, dated 
June 18, 1928, reversing that of the Senior 
Subordinate Judge, Attock at Oampbell- 
pur, dated January 30, 1928. 

Mr. Vishnu Datta for Mr. Badri Das, for 
the Appellaxt. 

Mr. Jiwan Lal Kapur for Mr. Jagan 
Nath Aggarwal, for the Respondents. 

Judgment.—Fateh Khan, an Awan of 
Attock Tahsil of Attock District, had five 
sons. He owned vast areas of agricultural 
land in three villages, including Shin- 
bagh, a suburb of Cempbellpur town. 
On various dates ranging from 1917 to 
1924 he executed six deeds of gift in 
favour of all of his sons respectively covering 
three-fourths of his land at Shinbagh. 
The area gifted to each of his sons is 
very nearly equal and so is its utility 
for agricultural purposes, but the market 
value of the land appears to be unequal 

‘depending in each case on its relative 
contiguity tothe town. Apparently affect- 
ed by this disparity in the price of the 
land gifted to his brothers, Mirza Khan, 
the eldest son of Fateh Khan instituted, 
this suit in 1927 for a declaration that 
four of these gifts should not affect his 
reversionary rights. He excluded the gift 
in his own favour and also the one 
executed in 1917 which qua him was time- 
barred. He alleged that his father’s powers 
were limited under custom and he could 
not make an unjust and unequal distri- 
bution among his various sons in the 
manner in which he had done, His suit 
was decreed by the Subordinate Judge, 
but on appeal the learned District Judge 
dismissed it. From this decision he has 
preferred this second appeal, 

The facts of this case have been so ex- 
haustively set out, the custom so ably 
discussed, and the judicial authorities so 


MIRZA KHAN v. SHAHINOBI KHAN (LAH.) 


156 10 


clearly reviewed in the judgment under 
appeal thatit would be quite unnecessary 
for us to cover the same ground over 
again. The sole point for consideration is 
how to read the provisions of Customary 
Law that admittedly apply to this case. 
Both sides rely on the same questions and 
answers in the various compilations of the 
Customary Law and each attempts to place 
on them the construction most favourable 
tois own case. The earliest available 
record is the one prepared during the 
Settlement of Rawalpindi in 1887, which 
then comprised the present Cambellpur 
District, and is known as Robertson's 
Customary Law. This was followed by the 
one compiled in 1911-12 by Mr. Kitchin. 
The latest is the one prepared by 
Chaudhri Sardar Khan in the course of 
the settlement operations conducted in 
1923-28 and published for the first time 
in 1931. We have referred to all three of 
them. On a comparision of their respective 
provisions we are inclined to think that 
the subsequent compilations are mere 
rehashes and amplifications of Robertson's 
Customary Law. At the time when it 
was prepared custom existed in its native 
simplicity unaffected by the recent de- 
velopment of ideas and uninfluenced by 
selfish considerations of later times and so 
it would be a more proper guide in this 
case in preference to its revised editions. 
People in the earliest times stated the 
custom as it existed and later attempts 
are visible on their part to modify* it into 
what it should be, 

Questions 48 and 54 of Robertson's 
Customary Law deal with the matter in 
issue, the relevant portions of which are 
reproduced below :— l 

Question 48 :—Oan a father deprive one 
of his sons or near kindred of his share 
of the inheritance and divide it among the 
rest ? 

Answer :—Group of tribes including 
Awans—A father has no power to disinherit 
one gon or heir and divide his share 
among the rest. 

Question 54 :—Is a father who distri- 
butes his property during his own lifetime 
among his sons bound to divide it in equal 
shares or not ? 

Answer :—Group of tribes including 
Awans—Custom is to divide equally, but 
a father would have power to divide his 
inheritance unequally in such a case, | 

It may be noted that in this very family 
such power was exercised by Amir Khan, 
granduncle of Fateh Khan, quite | un- 
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challenged and this fact is mentioned as 
an instance in Robertson's Customary 
Law. Reading these two questions and 
answers togelher it would appear that the 
only limitation imposed on the power of an 
Awan father is in the matter of total disin- 
heritance of one son in favour of the others, 
but where he merely deals with a part 
of his property during his life-time, an 
aggrieved son has to remain content 
with his Jot. The arguments presented 
to us and, the authorities cited before us 
have already been fully dealt with by 
the learned District Judge and, as stated 
above, we need not deal with them once 
more. We are decidedly of opinion that 
the learned District Judge approached the 
subject in its proper perspective. We 
confirm his decision and dismiss this appeal 
with costs, 
D, Appeal dismissed, 





_ LAHORE HIGH COURT 
First Civil Appeal No. 1208 of 1934 
March 8, 1935 
Monroe AND Ranai Lat, JJ. 
HAKAM SINGH AND OTHERS— OBJROTORS 
— APPELLANTS 
g versus 
ISHAR DAS—PETITIONER AND PALA 
SINGH AND oTHers—OBJECTORS — 
Pro-forma RESPONDENTS 

Sikh Gurdwara—Udasis—Nature of the monastic 
order—Institution, when can be held to be Sikh 
Gurdwara—Grant to holy udasi sadh or institu- 
tion maintained by him for his personal needs 
and needs of other ascetics and  travellers— 
Whether makes institution a Sikh Gurdwara— 
Sikh Gurdwaras Act (VIII of 1925), s. 8. 

Udasis are a sect of schismatics distinct from 
the- orthodox Sikhs. They are a monastic order 
in origin andare followers of Baba Siri Chand, 
son of the first Guru and unlike the orthodox 


Sikhs they still worship idols and the smadhs 
of their Gurus as well as certain other objects 
such asthe ball of ashes, ete. They are really 


Hindus and canbe called Sikhs only in the wider 
sense of the term, They, however, do reverence 
to the Granth Sahib and read it without 
renouncing Hinduism, It does not followthat an 
institution is a Sikh Gurdwara merely because an 
udasi sadh reads Granth Sahib in the presence of 
the Sikhs or other persons present. An institu- 
tion can beheld to be a Sikh Gurdwara only 
if proved that it was established for use by 
Sikhs for the purposes of public worship and was 
used for such worship by Sikhs. A grant toa 
holy udasi sadh or to an institution maintained 
by him for tha purpose of supplying his per- 
sonsl needs and those of other ascetics and needy 
travellers does not make the institution a Sikh 
AH Arjan Singh v. Indar Das (2), referrod 
0. 

Held, that the institution known as Dharmsala 
D harmo Chak in village Dharmo., Ohak in the 
Amritsar District is nop a Sikh Gurdwara. 


HAKAM SINGH D; ISHAR Das (LAH) 
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F. C. A. fromthe decree of the Sikh 
Gurdwara Tribunal, Lahore, dated April 9, 
1934. 

Mr. Harnam Singh, for the Appellants, 

Bawa Mohan Sundar Das, for the Res- 
pondents. 

Rangi Lal, J.—The only question for 
decision in this case is whether the institu- 
tion known as Dharmsala Dharmo Chak in 
village Dharmo Chak in the Amritsar Dis- 
trict has or has not been rightly held by 
the Sikh Gurdwaras Tribunal on a petition 
under s. 8 of the Sikh Gurdwaras Act not 
to be a Sikh Gurdwara. 

The facts which are either admitted or 
clearly proved by the documentary evidence 
are as follows:— 

(1) The institution was founded some 
time prior t0 1810 by one Jiwan Das who 
was an udasi sadh and who became the 
first mahant. 

(2) All the succeeding mahants, namely, 
Godar Singh, Sur Das, Narain Das and 
Nihal Das have been udasis. Succession 
was from Guru to Chela for three genera- 
tions and then from father to son. 

(3) An area of about 100 bighas of land 
was given revenue free by Sikh rulers to 
Jiwan Das ‘for rendering service to the 
Dharmsala’ by way of charitable endow- 
ment (dharamarth) and was attached to 
that institution. It appears that in 1891 
the area left in possession of the then mahant 
was only 60 bighas. 

(4) The full revenue assignment was 
continued by the British Government in 
favour of three succeeding mahants after an 
enquiry on the death of each incumbent. 
In 1892 the grant was reduced and was 
sanctioned in favour of the institution. 

(5) A certain number of sadhs have 
always lived in the dharmsala and travel- 
lers have also been supplied with food and 
lodging. 

(6) The place is built like a serai (vide 
Ex. O. 2, which contains the opinion of 
Janki Das who was a sadh living in the 
institution. It was recorded by a Tahsildar 
in the course of a muafi enquiry). 


(7) The smadhs of Jiwan Das and som 
other sadhus exist in an enclosure adjacen 
to the building ofthe Dharmsala. 

(8) From 1879 onwards Granth Sahib was 

ecited there. 


(9) In 1853 the Settlement Officer re- 
ported that the Granth was not recited there 
and recommended that the muafi. grant 
should only be for the lifetime of the then 
incumbent. Asa matter of fact the grant 
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in favour of the previous incumbent Godar 
Singh was also for his life. 

(10) In 1850 Godar Singh who was the 
second mahant and was a chela of the 
founder Jiwan Das described himself as a 
Granth Khwan (reciter of the Granth) and 
gave his caste as sadhu. The word ‘sadhu’ 
is followed by a word which has been 
copied as Nanak Padri in Ex. O. 1. Ac- 
cording to Rose’s Glossary of Tribes and 
Castes of the Punjab ‘Nanak Putar’ (son 
of Nanak) isa synonym for udasi. We are 
inclined to think that Godar Singh called 
himself Nanak Putar and not a Nanak 
Padri. In any case, the matteris of no 
importance because it is beyond dispute 
that Godar Singh was an udasi like Guru 
Jiwan Das. It may be assused that he 
used to recite the Granth because he called 
himself ‘Granth Khwan though it is 
significant that he was not literate enough 
to be able to sign his statement and only 
made a mark. The record shows that he 
described himself as a Granth Khwan in 
answer to a formal question and this des- 
cription was, therefore, a part of his deposi- 
tion and was not contained merely in a 
heading as was the case in Magbulan v, 
Ahmad Husain (1). 

These facts are, in my opinion, consistent 
with the institution being an udasi mo- 
nastery and not necessarily a Sikh Gurdwara. 
There is no documentary evidence to show 
that the institution was founded for public 
worship by Sikhs or that public worship 
was ever carried on there. Nor is there 
any documentary evidence to show that the 
mahant had ever been appointed by the 
villagers as alleged by the objectors or that 
any Offerings had ever been made 
there. The fact that the land is recorded 
ag shamilat deh is of no importance. ‘It is 
stated on p. 89 of Douie’s Settlement Manual 
that the tendency in later settlements has 
been to assume that the muafidar had no 
proprietary title and to record his fields 
as common land of the village if no 
individual proprietor appeared to have any 
special connection with them. 

The oral evidence produced by the par- 
ties is of a partizan character and has not 
been relied on by either Counsel before us, 
Jt has been observed over and over again 
that udasis are a sect of schismatics 
distinct from the orthodox Sikhs. They are 
a monastic order in origin and are 
followers of Baba Siri Chand, son of the 
first guru and unlike the orthodox Sikhs 


(1) 26 A 108; 111 A 38; 8 OW N 241; 8 Sar, 583; 
6 Bom, L R 238 (P O,), 
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they still worship idols and the smadhs of 
their gurus as well as certain other objects 
such as the ball of ashes, etc. They are 
really Hindus’and can be called Sikhs only 
in the wider sense of the term. They, 
however, do reverence tothe Granth Sahib 
and read it without renouncing Hinduism, 
Tt does not follow that an institution is a 
Sikh Gurdwara merely because an udast 
sadh reads Granth Sahib in the presence of 
the Sikhs or other persons present, An insti- 
tution can be held to be a Sikh Gurdwara 
only if proved that it was established for 
use by Sikhs for the purpose of public 
worship and was used for such worship by 
Sikhs. A grant to a holy udasi sadh or to 
an institution maintained by him for the 
purpose of supplying his personal needs 
and those of other ascetics and needy 
travellers does not make the institution a 
Sikh Gurdwara vide Arjan Singh v. Indar 
Das (2). 

In view of the above observations and 
after carefully considering the material on 
the record, I find myselfin agreement with 
the majority of the Tribunal that the 
objectors on whom the onus lay failed 
to prove that the institution with which 
we are concerned in this case isa Sikh 
Gurdwara. I would, therefore, dismiss the 
appeal with costs. 

Monroe, J.-I agree. 


Appeal dismissed. 


N. 
'(2) 151 Ind. Cas, 1005; A I R1934 Lah. 13; 15 


Lah. 217; 36 P L R 458. 
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LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1433 
of 1934 
January 25, 1935 
ADDISON AND Din Monammap, JJ. 

ATA MUHAMMAD AND snoTHER— 
APPELLANTS 
versus 
MEHR CHAND AND ANOTHER— 


RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 
4, 28 (7)—Transferee from insolvent passing on 
property to another—S.53, if can be avorded— 
Transfer by insolvent—Subsequent petition for 
adjudication -Transfer by transferee after petition 
—Effect—Property vests in Official Receiver from 
date of petition for adjudication. 

A transferee from an insolvent cannot avoid the 
operation of s. 53, Provincial Insolvency Act, by 
merely passing on the property to some other 
person. The original transfer made by the insolvent 
is voidable under s. 53 and if once it is 
declared void as against the Official Receiver, the 
subsequent transfer by the transferee cannot stand 
and can be annulled under s,4, if mot technically 


53, 
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under s, 53, However’ strictly s. 53 may be con- 
strued, the subsequent transfer made by the 
transferee from an insolvent cannot debar the 
Official Receiver from exercising his rights 
under s. 53 so far as the original transfer is 
concerned. Jagannath Ayyangnr v. Naranyana 
Ayyanyar (5), relied on, Sudha v. Nanak Chand (1), 
Hayat Mohamad v. Bhawani Das (2), Gobind v. 
Sonba (3) and Ponnammai Animal v. District 
Oficial Receiver, Tinnevelly (4), dissented from. 

Where a transfer made before the petition for 
adjudication of the transferor as insolvent, is 
found to have been fictitious and fraudulent 
and hence void as against the Official Receiver 
by virtue of s,28(7),the property vests in the 
Official Receiver from date of the presentation of 
the petition andthe transferor having no saleable 
interest after this, a transfer by him is 


void. . 

Misc. F. O. A. from an order of the 
District Judge, Sargodha, dated August 18, 
1934. 

Mr. R. C. Manchanda, for the 
lants. 

Mr. L. M. Datta, for the Respondents. 

Judgment.— Ghulam Muhammad 
transferred to Ata Muhammad his 
one-fourth share ofa house on June 26, 
1930. Ata Muharnmad transferred to 
Allah Bakhsh this one-fourth share along 
with his own one-fourth share in the house 
on November 14, 1931. On an applica- 
tion made on June 1, 1931, Ghulam 
Muhammad was adjudicated an insolvent 
on February 15, 1932. On April 19, 1932, 
Lala Mehr Chand, Official Receiver, Sar- 
godha, applied under s. 53, Provincial 
Insolvency Act, to have the transfer in 
favour of Ata Muhammad declared void 
as against him and annulled. The District 
Judge accepted the petition and annulled 
the transfer. Both Ata Muhammad and 
_Allah Bakhsh appealed to this Court. 
The appeal came for hearing before Agha 
Haidar, J., who has referred itto a Division 
Bench for disposal on the ground that an 
important question or law is involved in 
the case. 

Counsel for the appellants contend that 
s. 53, Provincial Insolvency Act, does not 
apply toa transfer made by an insolvent’s 
transferee, and in support of his conten- 
tion relies on two Divisicn Bench (judg- 
ments of his Court reported as Sudha vV. 
F. Nanak Chand (1) and Hayat Muhammad 
v. Bhawani Das (2). Both these judgments 
were delivered by  Scott-Smith, and 
Martineau, JJ., in 1925 and 1926, respecti- 
vely. In addition to these authorities there 
are some other authorities also of the 

(1) 88 Ind. Cas. 89; A I R 1925 Lah. 295; 2 L O 162; 
7LLJ 160. 


ie 90 Ind, Cas, 1037; A IR 1926 Lah.146; 2L O 
5. s 
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other High Oourts in India which have 
adopted this view, e. g., Govind v. Sonba (3) 
and Ponnammal Ammal v. District Oficial 
Receiver, Tinnevelly (4). But with all respect 
we consider that these cases have been 
wrongly decided. Section 53, Provincial 
Insolvency Act, enacts that: 

“Any transfer of property shall, if the trans- 
feror is adjudged insolvent, on a petition pre- 
sented within two years after the date of the 
transfer, be voidable as against the Receiver and 
may be annulled by the Court.” 


Wecan find no reason for holding that 
a transferee from an insolvent can avoid 
the operation of s. 53 by merely passing 
on the property to some other person. 
The original transfer made by the insolvent 
is voidable unders. 53 and if once it is 
declared void as against the Official Re- 
ceiver, the subsequent transfer by the trans- 
feree cannot stand and can be annulled under 
s. 4, Insolvency Act, if not technically under 
s. 53. The superstructure cannot 
yemain suspended intheair if the founda- 
tion is removed and however strictly we may 
construe s. 953 the subsequent transfer 
made bythe transferee from an insolvent 
cannot debar the Official Receiver from 
exercising his rightsunder s. 53 so faras 
the original transfer is’ concerned. We 
are in full accord with the view expressed 
by Oldfield,J., in the following words in 
ir Ayyangar v. Narayana Ayyan- 
ar (5): 
A “On ae merits we read the report as embody- 
ing a request to the Court to avoid the transfers 
evidenced by two documents referred to by the 
Official Receiver as Exs. 3 and 4, Exhibit 3 is a 


transfer by the debtor to one Thiruvengadatha 
Ayyangar and Es, 4 by the latter to the 


Te- 
sent respondent. The lower Court has refused 
relief on the ground that s. 38, Provincial 
Insolvency ` Act, under which the application 
was made authorizes only the avoidance of 
transfers by the debtor, not by his transferees. 

But even if s. 36 does not authorise the 
Official Receiver’s employment of the special 


procedure provided by the Act in respect of 
Ex 4 we have been shown no reason why he was 
not entitled to employ it to obtain the avoidance 
of Ex. 3 and thus to lay the foundation for legal 
proceedings inrespect of the former document." 

It may be noted in this case that both 
the transferees were parties to this petition 
and are now the appellants before us. 
Moreover, there is another circumstance in 
this case which is worth consideration, It 
has been definitely found by the District 
Judge that the original trausfer in favour 
of Ata Muhammad was fictitious and 
fraudulent and consequently void as against 

(3) 121 Ind. Cas, 663; A I R 1930 Nag. 34; Ind. 
Rul. (1930) Nag. 119. 

(4) 97 Ind. Cas. 918; A I R 1927 Mad. 58. 

(5) 52Ind, Cas, 761; AIR 1920 Mad. 917. 
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the Official Receiver. If this be so, the 
property vested inthe Official Receiver by 
virtue of s. 28, sub-s. 7 from the date of 
the presentation of the petition and as the 
petition for insolvency was presented on 
June 1, 1931, and the subsequent transfer 
by Ata Muhammad was made on Novem- 
ber 14, 1931, Ata Muhammad had nosaleable 
interest in the property which he could 
convey to his transferee on the day of the 
alleged transfer. 

We, therefore, uphold the decision of the 
District Judge and dismiss this appeal. 
There will be no order as to costs. 

N. Appeal dismissed. 


BOMBAY HIGH COURT 
First Civil Appeal No. 477 of 1928 
October 20, 1934 
BEAUMONT, O. J. AND Divatra, J. 

VAMAN VITHAL KULKARNI AND OTHERS 

—PLAINTIFFS—ÅPPELLANT3 

VETSUS 
KHANDERAO RAM RAO 
SHOLAPURKAR—DEFENDANT— 
RESPONDENT 

_ Landlord and tenant—Tenant in occupation and 
paying annual rent asserting that he isa permanent 
tenant—Landlord not challenging claim — Ejfect— 
Tenancy, if converted into permanent tenancy— 
Bombay Land Revenue Code (Act V of 1879), s.83— 
Transfer of Property Act (IV of 1882), s, 106— 
Registered letter refused by addressee—Inference— 
Service—Validity—Service on oneof several joint 
holders — Whether evidence of service on others~ 
Notice to quit—Offer to abandon coupled with notice 
—Notice, validity of. 

Where a person is given possession of land as a 
tenant,the mere fact that he asserts that the 
tenancy is of a particular kind will not by the lapse 
of time convert the tenancy into one of that kind, 
Whether a tenancy is permanent or not must depend 
on the facts of the case and the agreement between 
the parties and not on mere assertions, When a 
tenant in occupation of land paying an annual rent 
asserts at the commencement of his tenancy that he 
isa permanent tenant, and that alleged claim, al- 
though disputed by the landlord, is not challenged 
by a suit for more than sixty years, no permanent 
tenancy is acquired either under some presumption 
apartfrom that contained in s, 83, Bombay Land 
Revenue Code, or under the Limitation Act. Mokam- 
mad Mumtaz Alt Khan v. Mohan Singh (1) and 
Naina Pillai Marakayar v. Ramanathan Chettiar (2), 
relied on. Kamakhya Narayan Singh v. Ram 
Raksha Singh (3), distinguished. [p. 1022, col. 2; p. 
1023, col. 1.] 

It cannot be held that a registered letter tendered 
to the addressee and refused and brought back 
unopened, was wellserved. It is impossible to say 
that a letter has been served so as to bring the con- 
tents to the noticeof the person to whom the letter 
is addressed, if theagentfor service states that in 
fact the notice was not served, although the reason 
may have been that the addressee declined to accept 
it. One cannot assume that because an addressee 
declines to accept a particular sealed envelope he has 
guessed correctly to its contents, [p, 1024, col, 1.] 
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- Service of a notice to quit on one of .several joint 
holdersaffords prima facie evidence that it has 
reached the rest, Harihar Banerji v. Ramshahi Rai 
(5), followed, [p. 1021, col. 2.] 

A notice to quit accompanied by an offer to aban- 
don that notice if the tenant would agree to pay a 
further enhanced rent, is a valid notice. Coupling 
the offer withthe notice does not invalidate the 
notice, [p, 1024, col, 1.] 


F. O. A. from a decision of the First Class 
SnD sadga; Belgaum, in Suit No. 132 of 
1926. 

Mr. A. G, Desai, for the Appellants. 

Messrs. H. C. Coyajee B. D. Belvi and 
S. A. Deshpande, for the Respondent. 

Beaumont, C, J.—These are two cross- 
appeals from judgments of the First Olass 
Subordinate Judge of Belgaum. In the 
suit from which Appeal No. 477 is brought; 
the plaintiffs are claiming a declaration 
that they are permanent tenants of the 
suit land, whilst Appeal No, 471 is an 
appeal in a suit brought by the landlord, 
defendant in the first suit, claiming pos- 
session of the suit property on the ground 
that the plaintifis are annual tenants. 
So that the real pointin both appeals is 
whether the plaintiffs in the first suit are 
permanent tenants or annualtenants. For 
the purposes of determining the plaintiffs 
title, the suit land is divisible into two parts 
the claim of the plaintiffs being different 
inrespect of those two parts. There is, 
first, the property shown on the exhibited 
plan within the parallelogram A. B. O. D. 
which I will-refer to as the “A. property,” 
and then there is the rest of the suit 
property, partly to the north and partly 
to the south of the A property, which I will 


refer to as the “B property.” The AL 
property consists of six bighas, and the 
B property of twenty-four bighas. With 


regard to the A property the relevant facta 
are these. In the year 1815 the whole of 
the suit propeity, so far as we know, was 
granted by the Desai of Nippani to the 
predecessors-in-title of the defendant (I am 
referring to the defendant in the first 
suit, 2. e, the landlord). . The actual sanad 
is not produced, although the defendant 
offered to produce it if called for, and, 
therefore, we do not know whether the 
land was actually in the occupation of 
the plaintiffs or anybody else in 1815. 
That sanad applies to both the lands A 
and B, but the next four documents to 
which I will refer relate only to the A 
land. The first of those documents is 
Ex. 182, which is the rent-roll for the year 
1837 of the Desai of Nippani, showing the 
cultivators of various lands belorging to 
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him. Amongst those cultivators isincluded 
the name of Nilappa Kori as making pay- 
ment of Rs. 19-14-9 in respect of land in 
Sankeshvar, which is the village where the 
land in suit is situated. 


Then the next document is Ex, 180, 
which is a similar rent-roll in respect of 
the year 1841, and that showsthat the culti- 
vator of land in Sankeshvar was a man 
named Vyankappa Sambhu, and the rent 
he is shown as paying is Rs.100. Then the 
next document is Ex. 124 which is a letter 
written in the year 1844 by the Mamlatdar 
to the Desai of Nippani relating toa quarrel 
relating to land of the Desai in Sankeshvar. 
It is said that that letter shows that the 
land in 1844 was in the possession of the 
defendant's prodecessors-in-title, but we 
only have the statement in that letter of 
the! Mamlatdar, and we have not got any 
answer to that letter. The next document 
which I should refer to is the document 
marked Ex. 16 (1) of the year 1848. That 
purports to be an agreement by the prede- 
cessors-in-title of the defendant in favour 
of the prodecessors of the plaintiffs, and it 
recognises the plaintiffs as being in posses- 
sion ofsix bighas of land at Sankeshvar, 
and agrees to their spending money by 
constructing a well, and grants them the 
land for a term of twenty-one years at a rent 
of Rs, 22 a year, and thereafter, at the rent 

-of Rs. 30 a year. The plaintiffs rely on 
that document, but the learned Judge held 
that it was not proved, and the learned 
Judge's decision on that point was correct. 
Itwas sought toprovethe document in 
‘certain revenue proceedings to which I will 
refer presently, which commenced in 1895. 
The witness who was called in those 
proceedings to prove this document stated 
that he knew the hand-writing it was in, 
but the document was not signed, and that 
being so,I think the learned Judge was 
right inholding that it was not proved. 
‘We have, therefore, no actual documentary 
evidence as to the plaintiffs’ title to the 
Aland at any rate before abont 1855, and 
the plaintiffs rely ons. 83, Bombay Land 
Revenue Code, asraising in their favour a 
presumption of permanent tenancy. That 
section provides : 

“|. where by reason of the antiquity of a tenancy, 
no satisfactory evidence of its commencement is 
forthcoming, and there is not any such evidence of 
the period of its intended duration, if any,agreed 

apon between the landlord and tenant, or those under 

whom they respectively claim title, or any usage of 
the locality as to duration of such tenancy, it shall, 
as against the immediate landlord of the tenant, be 


presumed to be co-extensive with the duration of the 
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tenure of such landlord and of those who derive 
title under him,” 

The plaintiffs say that by reason of the 
antiquity of this tenancy there is no satis- 
factory evidence as to its commencement 
or as to its duration, and the answer of the 
defendant is that the three documents to 
which I have referred the documents of 1837, 
1841 and 1844 establish this, that in those 
respective years somebody other than the 
plaintiffs was in possession of the property, 
and therefore it is said the plaintiffs’ posses- 
sion must have started after 1844, some- 
where between 1844 and 1851. It has been 
held by this Court in a good many cases 
that s. 83, Bombay Land Revenue Oode, in 
referring to the absence of satisfactory 
evidence of the commencement of a tenancy 
does not mean that there must be satis- 
factory evidence as to the exact date of 
commencement, that is, the day on which 
the tenancy commenced, but that it is suffi- 
cient if the evidence shows that the tenancy 
must have commenced in a particular 
period ; and the degree of elasticity per- 
missible in relation to the period has been 
the subject-matter of a good many decisions, 
Here it is suggested by the defendant that 
asthe period is fixed between 1844 and 
185}, there is sufficient evidence as to the 
Commencement. I doubt that proposition, 
but in any case the documents relied . on by 
the defendant do not afford any satisfactory 
evidence that the plaintifis were not in 
possession before 1844 or 1837. There is, 
as I have pointed out, no . definite evidence 
that the plaintiffs were notin possession 
befora 1815, because we have not seen the 
actual sanad. The rent-rolls of the Desai in 
1837 and 1841, although they refer to land 
in Sankeshvar, and although it has been 
admitted that the Desai owned no land in 
that village except the suit land do not prove 
that the occupiers referred to in that rent- 
roll were in occupation of all the Desai’s land 
in Sankeshvar. It wasfound in 1857 in the 
revenue suit hereafter referred to that 
property A had beenin the enjoyment of 
the plaintiff's predecessors from a very old 
time, and that the occupation of that land 
and property B had become severed by 
about 1851. There was no particular rea- 
son why the Desai’s rent-roll should have 
referred to the names of the cultivators of 
land, or to the rent they paid, where the 
land had been granted out to the predeces- 
sors of the defendant at a fixed rent of 
Rs. 100. The letter from the Mamlatdar 
Ex. 124 is also a very weak piece of evi 
dence. It is merely a statement of wha 
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the Mamlatdar was told, and we have not 
got the answer to the letter. Therefore, I 
am not prepared to say that on those docu- 
ments I consider that there is any satisfact- 
ory evidence as to the commencement 
of the plaintiffs’ title in respect of the A 
property, or as to the duration of their ten- 
ancy. Indeed, if Ex. 16 (1) be not proved, 
there is no evidence at all as to the duration 
of the tenancy. Therefore tomy mind the 
presumption under s, 83 arises. There is 
nothing in the future history of the land to 
affect that presumption. That future history 
is bound up with property B, and I will 
refer to it in connection with the other part 
of the case. 

Now coming to property B, the plaintiffs’ 
contention was that they entered into 
possession of that land as permanent 
tenants inthe year 1851 on the termsof an 
agreement, which is Ex. 16 (2). The learned 
Judge held that that exhibit was not 
proved. It appears thatin the year 1855 a 
suit was commenced inthe Revenue Court 
by the landlords of this property against 
the tenants for possession, and in those pro- 
ceedings this document Ex. 16 (2), was 
put in, and a witness was called, who said 
that he had been a clerk employed by the 
landlord, that the document was in his 
handwriting, and that the last words “these 
are the blessings” were in the handwriting 
of the landlord. Assuming that the evi- 
dence of that witness can be let in under 
s. 33, Evidence Act, I agree with the learned 
Judge in thinking that this document is 
not proved. The important thing aboutit 
is that it was never signed, and therefore 
the document written out by the witness 
was really nothing more than a draft, 
possibly a fair copy. It is to be noticed, 
too, that in the revenue proceedings the 
Court refused to accept the document. As- 
suming that the document, Ex. 16 (2), is 
not proved, then the plaintiffs put their 
case as to the B land inthis way. They 
say that admittedly their title to the B land 
commenced in 1851, even if they do not 
provethe actual agreement under whichit 
arose. In these revenue proceedings, start- 
ed in 1855, the plaintiffs asserted that they 
were permanent tenants, no doubt relying on 
Ex. 16 (2), but at any rate there wasan 
assertion that they were permanent ten- 
ants, From 1851 both property A and 
property B have been held together at one 
rent, and if there is a presumption that the 
plaintiffs’ interest in property A is that of 
a permanent tenant, the mixing up of that 
land with property B suggests a similar 
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interest in property B. A uniform rent was 
paid for both properties down to the year 
1879 at the rate of Rs. 127 ayear, and 
thereafter it was enhanced. 

The plaintiffs’ case is that it was never 
enhanced beyond a figure recognized by 
local usage, and therefore the enhancement 
would come within the provisions of s.83, 
Bombay Land Revenue Code, and would 
not be inconsistent with permanent tenancy. 
It is said, further, that in the revenue pro- 
ceedings of 1855 the Collector refused to 
make an order for possession, and referred ° 
the landlord to civil suit, and for upwards 
of a sixty years no steps whatever were 
taken to file any suits or challenge the 
alleged title of the plaintiffs. It is contend- 
ed therefore that the assertion by the ten- 
apts ofa permanent tenancy, acquiesced 
in by the Jandlord for sixty years, and 
confirmed by acts of the tenant, such as 
spending money on the property and pay-_ 
ing a much smaller rent than the value of the 
property warranted, leads toa presumption 
of permanent tenancy, apart from 8. 83, 
Bombay Land Revenue Code, and further, 
that the landlord having acquiesced in that 
assertion, his title is barred under Arts 144, 
Limitation Act. It is of course admitted 
that the presumption under s. 83, Bombay 
Land Revenue Code does not arise in the 
case of the B property, because the date of 
the commencement of the title is known. 
To the plaintiffs’ case the defendant ans- 
wers that the only assertion of a permanent 
title was based on Ex. 16 (2), which is not’ 
proved, and further that even if that docu-. 
ment was proved, it does not constitute a- 
permanent tenancy, and further again, if 
it does not constitute a permanent tenancy, ` 
it also fixes a permanent rent, and sub- 
sequent enhancement ofthe rent is incon- 
sistent with title based on a document 
fixing the.rent. : 

The real question as to property B is. 
one of law, namely, whether when a 
tenant in occupation of land paying an 
annual rent asserts at the commencement 
of his tenancy that he is a permanent tenant, ` 
and that alleged- claim, although disputed 
by the landlord, is not challenged by a suit 
for more than sixty years the position 
results in law in the acquisition of a 
permanent tenancy either under some. 
presumption apart from that contained in 
s. 83, Bombay Land Revenue Code, or under 
the Limitation Act. On that point of law. 
there are some relevant decisions of. the 
Privy Council. There is, first of ‘all, the. 
case of Muhammad Mumtaz Ali Khan vy. 
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Mohan Singh (1) in which it was laid down 
by their Lordships of the Privy Oouncil 
that they were unable to affirm as a general 
proposition of law that: 

“a person whois, in fact, in possession of land 
under a tenancy or occupancy title can, by amere 
assertion in a judicial proceeding and the lapse of six 
ortwelve years without that assertion having been 
successfully challenged, obtain a title as an under- 
Proprietor to the lands”, 


I think that the decision comes to this: 
that where a person is given possession of 
land asa tenant, the mere fact that he 
asserts that the tenancy is ofa particular 
kind will not by the lapse of time convert 
the tenancy into one of that kind. 
Whether a tenancy is permanent or not 
must depend on the facts of the case and 
the agreement between the parties and not 
on more assertions, In my opinion that 
principle applies tothe present case. Then 
the Privy Council went rather further in 
Naina Pillai Marakayar v. Ramanathan 
Chettiar (2), where they definitely held that 
the defendants being tenants could not 
obtain a right of permanent occupancy by 
prescription. But Mr. Desai on behalf of 
the appellants relies on another decision 
of the Privy Council Kamakhya Narayan 
Singh v. kam Raksha Singh (3). In that 
case lands were held under a mukarrari 
agreement and the mukarrari tenant died. 
The Court held that the tenancy was a 
tenancy for life which terminated on the 
death of the mukarraridar but the 
mukarraridar’s descendants alleged that it 
wasa permanent tenancy and they remain- 
ed in occupation and continued to pay rent 
asserting that they were permanent 
tenants. On the other hand, the landlord 
always denied their tenancy, and it was 
held by the High Court, and affirmed by 
the Privy Council, that the landlord's suit 
for possession was barred, and the defence 
set up by the defendants that they were 
permanent tenants by reason of their 
occupation and assertion of that right, was 
accepted. But their Lordships of the Privy 
Council, after referring to the earlier 
decision of Madhavrao Waman v. Raghunath 
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Venkatesh (4) and Naina Pillai Marakayar 
v. Ramanathan Chettiar (2), and to other 
cases, say that it is not necessary to consider 
those cases in detail, because the facts 
of that case did not bring it within the 
rulings in question. Then they say (page 
223%): 

“In this case the evidence goes to show that after 
the expiration of the lease for lives, the plaintiff's 
predecessors-in-title did not, in fact, claim to be the 
landlord, he did not admit any tenancy on the part 
of the defendants or their predecessors, and he did not, 
in fact, allow the defendants or their predecessors to 
be in possession as tenants.” 

No doubt the landlord had accepted rent 
annually from the successors of the tenant. 
But the view their Lordships took was that 
the legal result which would normally 
follow from that course of conduct, namely, 
the creation of a tenancy between the 
landlord and the persons who paid the rent 
was prevented by the fact that the landlord 
had given receipts for the rent in the name 
of the deceased mukarraridar, I find it 
myself rather difficult to follow how the 
legal consequences resulting from the acts 
of the parties inthe payment and accept- 
ance of rent could be affected by the receipt 
for rent having been givenin the name 
of somebody who was dead and had not 
paidit. But at any rate the whole basis 
of that decision was that the landlord had 
never recognized the defendants as tenants, 
and therefore their possession had always 
been adverse to him. That is not the 
position here, Assuming that the tenants 
have asserted that they were permanent 
tenants, that alleged title has never been 
in any way recognized by the landlord, 
and he has always accepted rent every 
year, and given a receipt in no special 
form to the persons who paid the rent, and 
thereby he has recognized those persons as 
tenants. If they are not permanent tenants, 
they must, I apprehend, be annual tenants, 
and it cannot be said therefore that their 
possession has ever been adverse to the 
landlord. That being so, the learned Judge 
was right in holding that the plaintiffs had 
failed to establish a permanent tenancy in 
respect of the B property. But I think 
that his judgment was wrong ain respect 
of the A property, and that the plaintiffs 
a establish a permanent tenancy as to 
that. 

With regard to the other Appeal No. 471, 
certain objections are taken to the 

(4) 74 Ind. Oas. 362; AI R 1923 P O 205;50 IA 
255; 47 B 798; 25 Bom, LR 1005; (1923) M W N 689; 
33 M L T 389; 28 O WN 857; 20 L W 248; 47 MLJ 
248 (P O). 
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landlord's suit, which, as I have said, isa 
‘suit for possession. It is based on a notice 
to quit expiring in April 1922, and Iam 
clearly of opinion that that notice to quit 
was waived by a subsequent notice to quit 
given on September 26, 1925, which is 
Ex. 172 in the case. The latter notice to 
quit in terms recognized the defendants as 
being annual tenants, and paying an 
annual rent, and the recognition of the 
tenancy amounts toa waiver ofthe earlier 
notice to quit. Therefore the plaintifi’s 
suit, in my opinion, was bad, but Mr. 
Coyajes has asked for leave to amend his 
claim by basing his right to possession on 
the notice of September 26, 1925, Ex. 172, 
and on terms as tocosts we are prepared 
to give that leave. The notice is also 
challenged as being an insufficient notice 
to quit. Itis said thatif is reaily a notice 
to enhance rent, or at any rate onlya 
contingent notice to quit, but as I read the 
document, I think itis a notice to quiton 
March 31, 1926, accompanied by an offer to 
abandon that notice if the tenant would 
agree to pay a further enhanced rent. 
Coupling that offer with the notice does 
not invalidate the notice. Then it is said 
thatthe notice was not served upon defend- 
ants Nos 3,4 and 5. In the case of defend- 
ant No. 3, admittedly it was not served. 

In the case of defendants Nos. 4 and 5 a 
registered letter containing the notice was 
sent tothem duly addressed, and service 
is alleged to huve been refused. In fact 
the refusal was not proved, as the postman 
who took the letter and brought it back 
was not called. But in any case, even if 
the refusal had been proved, I should not 
be prepared to hold that a registered letter 
tendered to the addressee and refused 
and brought back unopened, was 
well served. There are, I krow, some 
authorities in this Court tothe contrary, 
but it seems to me impossible to say that 
a letter has been served soas to bring the 
contents to the notice of the person to 
whom the letter is addressed, if the agent 
for service states thatin fact the notice 
was not served, although the resson may 
have been that the addressee declined to 
acceptit. One cannot assume that because 
an addressee declines to accept a particular 
sealed envelope he has gussed correctly as 
to its contents. Many people in this 
country make a practice of always refusing 
to accept registered letters, a practice 
based, I presume, on their experience that 
such documents usually contain something 
unpleasant. So that, itis clear that this 
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notice was not served on three of the 
defendants. But it was served on the 
other defendants, and the defendants are 
joint tenants of the land and I think we can 
follow the ruling of the Privy Council in 
the case of Harihar Banerji v. Ramshaht 
Roy (5), and decide that service of a notice 
to quit on one of several joint holders affords 
prima facie evidence thatit has reached 
the rest. The defendants in question did 
not go into the witness box todeny that 
they had received the notice, and therefore, 
the prima facie presumption must prevail. 
I think, therefore, that subject to the 
defendant’s amending his plaint, and with 
the necessary variation in the order as to 
mesne profits, Appeal No.471 must be dis- 
missed as to property B. 

Divatia, J.. I concur. With regard to 
the grants of 1848 and 1851 on which the 
appellaots rely for the creation of perma- 
nent tenancy, [think the lower Court was 
right in holding that they were not proved. 
They purport to be only uncertified copies, 
and are not signed by the executant, It 
is urged thatthere are certain words, viz. 
‘blessings,’ in these two grants which are 
deposed to in a previous deposition as having 
been written by the executant. But it 
appears from certain receiptsin this case, 
for instance, Exs. 91 and 92 and others 
that the executant Khanderao did affix his 
signatures to documents, and that being 
so, it is not shown how it is that in 
these grants, if they are executed by 
Khanderao, be has not put his sig- 
nature but has only written the words, 
*blessings. Besides, in the revenue dis- 
pute before the Collector, these two docu- 
ments, which were relied upon, have been 
held not proved and it is stated that 
thereafter they remained in the Collector's 
record, and ure sought to be produced 
and prove now, mainly by the deposition of 
a witness in former revenue proceedings, 
who says that some of the writings of these 
two grants are in the handwriting of 
Khanderao. But tbat is not sufficient for- 
the proof of these two documents. Even 
assuming, however, that they are proved, I 
doubt very much if these two documents 
would create permanent tenancy at all. 
At the most they might create a tenancy 
for -the life of the persons in whose favour 
the grants are made. Therefore thse two. 


documents being out of question, the appel- 

(5) 48 Ind, Oas. 277; A 1 R 1918 P O 102; 45 ITA 
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lants have to rely on s. 83, Bombay Land 
Revenue Code for alleging permanent 
tenancy. Now with respect to the land of 
six bighas, the lower Court has held that 
the origin of the defendant's title to posses- 
sion of this land is known as having com- 
menced some time between 1844 and 1851, 
and reliance is placed on three exhibits 
180, 182 and 124. I agree that it cannot 


be said that the commencement of the 
tenancy is proved satisfactorily within the 


meaning ofthat expression in s. 83 by these. 


three documents. 

The respondents’ ancestor’s names are not 
shown in documents, Exs. 180 and 182 
and Ex. 124 is simply a letter by the 
Mamlatdar with regard to some dispute 
raised by one Vyankappa, who seems to be 
a cultivator on that land. If these three 
documents go out of the question, then the 
only thing on which we have togo upon is 
the statement made in the judgment given 
‘by the Deputy Collector in 1857, Ex. 84. 
That would, however, show that-with regard 
to the A land, he was of opinion that the 
tenant's ancestors were on that land from 
very ancient times, and in that judgment a 
clear distinction is made between the A 
land ‘and the rest of it, and it is stated 
there that with regard to the A land the 
tenant’s ancestors were in possession from 
ancient times, and with regard to the entire 
land, that is A and B, they were in posses- 
sion since four or five years. Therefore on 
this documentary evidence, it would appear 
that the antiquity of the tenancy having 
been proved by the tenants, the landlord 
has not sufficiently and satisfactorily proved 
.that the tenancy commenced at any parti- 
- cular period. At the most it can be said 
that the tenancy might have commenced 
between 1815, from which year the land- 
lord’s tenure began, and 1851. But that 
is too long and indefinite a period within 
which it can be said that the tenancy must 
have commenced at a certain date. Al- 
though according to some decisions of this 
Court the period of 20 years is regarded as 
one from which it can be shown that the 
commencement of a tenancy is satisfactorily 
begun, I think each case must depend upon 
the evidence produced in it, and I am 
satisfied that with regard to the evidence 
produced for the A land, the landlord has 
not proved that the tenancy with regard to 
that land commenced at any particular 
time. The result therefore will be that the 
tenants will be presumed to be permanent 
tenants, even though there has been some 
increase in therent.. That is so, because 
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the rent that has been paid by the tenants 
to the landlord is notsimply a rent for the 
Aland but for the aggregate of the A and 
B lands, 4. e. Rs, 127, 

Then coming to the B land, it is conceded 
that the tenants’ occupation of this land 
began at a definite time, viz, 1851, and 
therefore the appellants cannot invoke the 
aid ofs. 83 for the purpose of proving per- 
manent tenancy. But it has been strongly 
urged on behalf of the appellants that 
although they did not get rights of per- 
manent tenancy either by their grant or 
under s. 83, they acquired them by adverse 
possession, and for that reliance has been 
placed upon a deposition ofone of the ances- 
tors of the present appellants, Abaji, who de- 
posed in previous revenue proceedings that 
they were holding the lands as permanent 
tenants by virtue of the grant of 1851. It is 
urged that since that assertion the tenants 
‘have been holding the land claiming to be 
permanent tenants, and that the landlord 
has accepted the rent, and has not disputed 


their status as permanent tenants. 
Now in order that a person can 
acqnire rights by adverse possession, 


he must intend to doso in a manner which 
must be clear and unambiguous. Here, 
we are not concerned with the acquisition 
of rights as absolute owner, but acquisition 
of rights as a limited owner. In fact it 
appears that between 1851, in which, accord- 
ing to the appellants, their possession 
began, and 1899, when the first assertion 
was made, they have given rent to the 
landlord for which there are receipts, 
That would show that they were in posses- 
sion of the land as tenants. So we have not 
here the case of entire strangers or trespas- 
sers entering on the land for the first time 
and claiming to hold it adversely as per- 
manent tenanls. Itis acaseof a person who 
entered on the land as a tenant and paid 
‘rent, and subsequently made an assertion 
of permanent tenancy. 

But even thea it cannot be said that the 
mere assertion as a permanent tenant would 
clothe him with the status of a permanent 
tenant by adverse possession. It must be 
noted that the plaintiffs’ own case in the 
plaint was that they were permanent 
tenants at a fixed rent, and the evidence 
shows conclusively that the rent was chang- 
ed from Rs. 103 to Rs.175 even after the 
assertion of permanent tenancy was made, 
Very strong reliance has been placed on 
behalf of the appellants on a decision of- 
the Privy Council, Kamakhya Narayan 
Singh v. Ram Raksha Singh (3), but I agree 


1026 


that that decision, which turns cn the epecial 
facts of that case, does not apply tothe 
facts of the present case at all. Jn fact that 
decision was given on the basis that in that 
case the relationship of landlord and tenant 
“had ceased between the parties after the 
assertion of permanent tenancy, and that 
the rent was taken by the landlord in the 
name of the original mukarraridars and 
receipts were also given in their names 
only, and when the tenants demanded 
teceipis in their own names, the landlord 
refused to give such receipts, and thereafter 
no rent was paid. On that, the Privy 
Council made a finding that the landlord 
did not admit any tenancy on the part of 
the defendants, and did notin fact allow 
them or their predecessors to be in posses- 
sion as tenants. : 

Therefore it is stated that on the special 
facts of that case, the parties were at arm’s 
length, the heirs of the lessees were assert- 
ing their permanent interest with a liability 
to pay rent, and they continued to assert 
it consistently from 1883. Here, however, 
the facts are entirely different. As I have 
observed, not only did the tenants pay the 
rent between 1851 and 1855, but ever since 
then aleo they have been paying rent, which 
the landlord has been accepting, and the 
rent is also increased. So the relationship 
of landlord and tenant has subsisted be- 
tween them after the assertion of permanent 
tenancy. The present case therefore falls 
within the principle of the decisionin Mo- 
hammad Mumtaz Ali Khan v. Mohan Singh 
(1), Naina Pillai Marakayar v. Rama- 
nathan Chettiar (2) and also of the decision 
of our Court in Dattu v. Babasaheb, (6) and 
not within the principle of the decision in 
Kamakhya Narayan Singh v. Ram Raksha 
Singh (3). That being the only principal 
argument with regard to this land, I agree 
that the appellants are not permanent 
tenants thereof, and the decision of the lower 
Court on that point should be affirmed. 
With regard to the notice, I agree that the 
notice as given was not properly served, as 
it is clearthat the registered document was 
refused. ButI agree that the second set 
of plaintiffs, viz., the Hebbalkars, were 
joint among themselves, and held the land 
jointly, and it is proved in this case that 
defendants Nos. 5 and 6 did receive the 
notice, and therefore they being joint ten- 
ants along with defendants Nos. 3 and 4, 
the latter should alsobe deemed to have 
received it. Therefore the suit ig not bad 
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on that ground. It is true that the landlord 
has relied on the notice of 1921 in the plaint, 
but that is clearly wrong, and I agree that 
the interests of justice require that the 
plaintif should be allowed to amend ihe 
plaint. 

Per Curiam.—Appeal No. 477: Allow- 
ed as regards property A and dismissed as 
regards preperty B. Parties to get their 
proportionate costs throughout. 

Appeal No, 471: Allowed as regards 
property A. As to property B liberty to 
amend by pleading the notice of September 
1925. Judgment for possession and for 
mesne profits of property B from three years 
before this date till delivery of possession. 
Inquiry as regards mesne profits of property 
B and as to the amount of rent to be at- 
tributed to property A to be made in 
execution. Respondent to pay costs 
throughout in suit No. 243 and Appeal 
No. 471, bat costs of evidence common to 
both suits to be allowed only in suit Nos, 
132 of 1926. 

N. Appeal allowed in part. 
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ADDISON AND DIN MOHAMMAD, JJ. 
SHAHADAT KHAN AND 0OTHERS— 
PLAINTIFFS— APPELLANTS 
Versus 
RAJA AND oTHERS—DEFENDANTS— 
RESPONDENTS 
Custom (Punjab)—Bharwana Sial tribe—Succes- 
sion—Pagwand Rule—Rules of devolution of pro- 
perty among uterine brothers. 

hen an estate devolves upon brothers who aré 
joint, all of them succeed to it in equal shares 
according tothe Pagwand rule. If later on the 
brothers effect a division of property, and one 
seb of uterine brothers remains joint, and the 
other brothers separate their share and one of the 
brothers dies, his uterine brothers alone succeed 
to his property. This custom relates to the 


devolution of property amongst uterine brothers 
in the Bharwana Sial tribe, 


F.C, A. from the decree of the Court 
ofthe Senior Subordinate Judge, Jhang, 
dated April 20, 1931. 

Messrs. Devi Dayal and Amar Nath 
Chona for Mr. S. R. Sawhney, for the Appel- 
lants. l 

Messrs. Jagan Nath Aggarwal, Fakir 
Chand and 8. M. Sikri, for the Respond- 
ents, 

Judgment.—One Pir Bakhsh died 
leaving three sons by one wife, namely, 
Roshan, Beg and Raja, and four sons by 
another wife, namely, Wali Dad, Murad 
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“ Karim Bakhsh and Khuda Bakhsh. On 
his death the land was mutated in accord- 
ance with the Pagwand Rule, each son 
getting aJ/7th share. Roshan,one of the 
three brothers by one wife, died in 1902 
leaving a widow. The widow stated before 
the revenue authorities that she did not 
want the land and that it should be mutat- 
ed in favour of her husband’s two full 
brothers, Beg and Raja. 
by order, dated April 28, 1908. There was 
a settlement of the Jhang District in 1904- 
05. Question No. 22 -of the riwaj-t-am 
then prepared (Ex. D-3) deals with the 
succession of property among brothers. The 
answer was that whenan estate devolves 
upon brothers who are joint, all of them 
succeed to it in equal shares according 
to the Pagwand Rule. If later on the 
brothers effect a division of property, and 
one set of uterine brothers remain joint, and 
the other brothers separate their share and 
one of the brothers dies, his uterine bro- 
thers alone succeed to his property. This 
custom, if was added, related tothe devo- 
lution of property amongst uterine brothers 
in the Bharwana Sial tribe to which the 
parties to this suit belong. It did not obtain 
in other sub-divisions of the Sial tribe. 
Below this answer in the riwaj-i-am was 
given the instance of Roshan referred to 
above, and it was said that the brothers 
divided the property among themselves, 
the four brothers from one motherremain- 
ing joint in one group andthe three 
other brothers from the other mother re- 
maining joint in another group, and that 
on Roshan’s death his share went to his 
two uterine brothers to the exclusion of his 
half brothers. Beg, another of the three bro- 
thers from one mother died in 1922 leav- 
ing two widows. Like the widow of Roshan 
these two widows stated that the land 
should be mutated in favour of Raja. The 
Revenue Officer, who sanctioned the muta- 
tion in favour of Raja, went into the facts 
fully and showed that the two sets of brothers 
had coalesced into two different groups and 
had effected a division of the property though 
the khatas still remained joint. As the 
riwaj-1am was to the effect that in a case 
like that uterine brothers alone succeeded 
and as the widows did not desire to be 
tecorded as life-tenants, he accordingly 
sanctioned on July 17, 1922, mutation of 
Beg’s land also in favour af Raja. 

Namdar and Nur Muhammad, descend- 
ants of Wali Dad and Murad, two of the 
four brothers by one wife, applied for 
partition of their shares to the Revenue 
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Officer. They claimed only that their 
shares came to 2/7th, thus admitting that 
the shares of the descendants of the other 
fall brothers of their ancestors namely 
Karim Bakhsh and Khuda Bakhsh were also 
2/7th while Raja the sole survivor of the 
group ofthree brothers was admitted by 
them to be entitled to 3/7ths as he had 
succeeded to Roshan’s and Beg’s shares, 
The plaintiffs in this suit are the descend- 
ants of Karim Bakhsh and Khuda Bakhsh. 
They did not appear before the Revenus 
Officer and proceedings were ex parte 
against them. The Revenue Cfficer de- 
cided the mode of partition, there being 
no objection, namely, that the two peti- 
tioners before him were entitled to 2/7ths, 
the plaintifs were entitled to 2/7ths and 
Raja to 3/7ths. All that remained to be 
done was the actual partition of the pro- 
perty. ; 

At this stage the plaintiffs appeared 
before him and stated that Raja was not 
entitled to 3/7ths and that the land should 
be equally partitioned among all the des- 
cendants of Pir Bakhsh. The Revenue 
Officer rejected this application and the 
plaintiffs instituted the present suit for a 
declaration that the descendants of the 
sons of Pir Bakhsh were entitled to the 
land equally. The original petitionera for 
partition were made parties but did not 
appear before the Court. It is obvious 
that they do not support the plaintiffs’ 
claim. One of the widows of Beg is still 
alive and she was madea defendant. She 
also did not appear. The suit was contested 
by Raja defendant No. 1. It was dismis- 
sed by the trial Court and the plaintiffs 
have preferred this appeal. 

There is no question that the suit was 
properly decided. Most ofthe facts have 
already been set out butit remains to be 
stated that in the riwaj-i-am of the Jhang 
District prepared in 1929 the answer to 
question No. 77, is the same as the reply 
to question No, 22 of the riwaj-i-am of the 
1901-05 settlement. The instance of Roshan 
is also quoted in it as supporting the reply. 
There is other evidence to the effect that 
among this tribe, the property devolves 
upon uterine brothers where they have 
formed a separate group and effected a 
division of their property for purposes of 
cultivation. This custom is quite common 
throughout the Punjab as will be apparent 
from a perusal of the last clause of para, 26 
of Rattigan's Digest of Customary Law. In 
these circumstances the case was properly 


‘decided, and the plaintiffs’ suit claiming 
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that they were entitled to succeed to Roshan 
along with his uterine brothers was pro- 
perly dismissed. We dismiss tha appeal 


with costs, - 
D, Appeal dismissed. 
LAHORE HIGH COURT 
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January 3],1935 
ADDISON AND Din MoHAMMAD, JJ. 
SECRETARY OF STATE- PLAINTIFF 
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LABHA RAM AND OTAERS 

—D8FENDANTS—RESPONDENTS. 
~ Possession—Encroachment by defendants—Suit for 
possession — Principles for granting mandatory in- 
junctions, if apply. 
‘Inasuit for possession the plaintiff 
to stand upon his strict rights. Rahmatullah 
Khan v, Secretary of State (1) and Secretary of Siate 
for India v. Jatmut (2), relied on, 


‘Where the Secretary of State sued the defendants 
for possession ofland on which the 
croached and erected building : 


Held, that the principles for granting mandatory 
injunctions did not apply. 


.O. A. frem ihe decree of the Additional 
District Judge, Lahoie, dated June 17, 1683. 

Mr. kam Lal, forthe Appellant. 

Mr. Jai Gopal Sethi, for the Respondents. 

Judgment.— The Secretary of Siate sued 
the defendants for possession of 15 marlas 
and 95 square feet of land encroached 
upon by them when building a. factory in 
Kasur. The trial Court gave the plaintiff 
a decree for possession of the land sued for 
and at the same time directed the demoli- 
tion of that portion of the building which 
stood on it. The defendants appealed. 
The Additional District J udge, Lahore, 
held that the encroachment amounted to 11 
marlas only. He further said that it was 
not equitable to give the plaintiff the land 
though it belonged to him because this 
would entail loss to the defendants. He 
accordingly assessed the land at Rs. 30 per 
marla and gave the plaintiff a decree for 
Rs, 38C, by way of compensation. There 
was an appeal from this decision by the 
Becretary of State to this Court. Ik was 
‘accepted and the whole appeal sent back 
to the District Judge for re-decision. 

The Additional District Judge has now 
come to the conclusion that only 7 marlas 
have been encroached upon. He discussed 
‘Certain rulings about compensation being 
‘awarded in cases of mandatory injunctions 
„and came to the conclusion that the plaintiff 
was merely entitled to monetary compensa- 
tion for the area of 7 marlas which the defen- 
dants had encroached on, He was of opi- 


is entitled 
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nion that Rs. 30 per marla was sufficient and 
gave the plaintiff a decree for Rs. 210. The 
Secretary of State has again preferred .this 
second appeal. 

There is evidence that immediately after 
ike defendants started building, the Crown 
authorities took action, Building com- 
menced in October, 1925, and on November 
23, 1925, the defendants put in a petition 


- admitting that they had included about 7 


marlas of Government land in their factory 
and that theland should be sold to them. 
The Crown authorities did not agree to this. 
An Advocate appeared before the Sub-Divi- 
sional Officer on January 6, 1926, and stated 
that the defendants did not want to usurp 
the plaintiff’s land and that they were pre- 
pared to stop their building operations 
and to abide by the result of measuring the 
land: ifit was found that they had encroach- 
ed, the Advocate stated that they were 
willing to pay compensation or give up the 


Jand. Upon this the Sub-Divisional Officer 


tried to get Munshi Ram, who was acting on 
behalf of the defendants, to appear before 
him bulhe refused to appear. The Crown 
persisted in its attempt to stop the building 
somuch so that in February, 1997, the 
defendants served the Secretary of State 
with a noticeunder s. 80, Civil Procedure 
Code, that they proposed to sue him for a 
declaration sstegardstheland. In spite of 
this they did not institute a suit, thus 
compelling the Secretary of State to sue in 
February 1928. 

It will be obvious from what has been 
said that soon after the defendants started 
building, they admitted the encroachment, 
that the.Crown authorities throughout tried to 
stop building on the land claimed by them 
and that in spite of the efforts of the Crown, 
the defendants proceeded to build. There 
was no delay on the part of the Secretary of ` 
State and the defendants built with full 
knowledge ofthe claim and in fact admit- 
ted at one stage that they had encroached 
to a certain extent. 

The lower Appellate Court has purported 
to follow certain rulings to the effect that 
the jurisdiction to grant a mandatory 
injunction should be exercised with caution 
and should be strictly confined to cases 
where the remedy for damages is inadequate 
for the purposes of justice. This was a 
clear mistake on the part of the lower appel- 
late Court. The suit was not for a manda- 
tory injunction but was a simple suit for 


_ possession to which the principles in queg- 


tion did not apply. This case in fact is on 
all fours with Rahmatullah Khanv. Secretary 
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of State (1), where it was held that in a suit 
for possession the plaintiff was entitled to 
stand upon his strict rights. This view 
was also taken in Secretary of State for 
India v. Jatmul, 108 Ind. Cas. 618 
(2). The question of delay in suing 
does not arise and even if it did, 
there was nodelay. The defendants pre- 
tended to enter into negotiations which 
failed and then they stated that they were 
going themselves tosue. When they did 
not sue, the Secretary of State came into 
Court. There was thus no reason in the 
present case why a decree for possession of 
7 marlas encroached upon should not have 
been given to the plaintiff. f 

The question of compensation does not 
arise, but obviously the land is worth 
much more than Rs. 30 per marla. The 
Commissioner, before whom most of the 
_ evidence as to value was taken held that 
the proper price was Rs. 275 per marla. 
In ground No.6 of their appeal to the Dis- 
trict Judge the defendants stated that 
Government had been selling neighbouring 
plots from Rs. 100 to Rs. 120 per marla. It 
is difficult therefore to see how the figure 
of Rs. 30 per marla was arrived at, but 
this subject need not be further pursued 
as a decree for possession must be given 
to the plaintiff. Thé learned Government 
Advocate tried to attack the finding of fact 
as to the encroachment being only 7 marlas. 
This was pot possible in second appeal as 
it cannot be said that there is no evidence 
on which this finding is based. 

For the reasons given we accept the 
appeal and grant the plaintiff a decree 
for possession of the 7 marlas of land encro- 
ached upon. Atthe same time we direct 
the demolition of any portion of the build- 
ing which stands on the land decreed. The 
seven marlas will be that portion of the 
plot shownin red in Ex. Z, which is 
nearest to the kucha (or lane) on the east. 
The Executing Court should make up the 
seven marlas by giving the plaintiff a strip 
of uniform width, the boundary away from 
the lane being parallel to the boundary of 
the lane. As the finding of fact was that 
only seven marlas have been encroached 
upon, we leave the parties to bear their own 
costs throughout. 

N. Appeal accepted. 


(1) 18 Ind. Oas. 799; 63 P R 1913; 113P L R 1913; 


112 P W R 1913. 
(2) 108 Ind. Oas. 618. 
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MADRAS HIGH COURT 
Appeal Against Order No. 297 of 1933 
January 28, 1935 
Bzastey, ©. J. AND CORNISH, J. 
KANNIAMMAL—DEFENDANT— APPELLANT 


versus 
BALAKRISHNA THARVADY AND OTHERS 
—PLAINTIFFS—R ESPON DENTS 

Limitation Act (IX of 1908), Sch. I, Art. 182 (2) 
—Decree granting some reliefs and refusing 
others—Appeal as to reliefs refused—Limitation 
for execution of decree as to reliefs granted by 
trial Court—Whether runs from date of appellate 
decree or trial Court's decree, 

In all cases, what Art. 182 (2) of the Limi- 
tation Act, refers to is ‘a decree’, that is, one 
decree and it is not permissible for Oourts in 
execution to say that there are several reliefs 
which are severable and that the decree although 
nominally one decree, consists of several decrees 
for purposes of computing period of limita- 
tion. 

Tf there is a decree giving some reliefs and denying 
others and the plaintiffor the defendant appeals 
against either, the refusal to grant a relief sought for 
or a relief being granted and does not appeal with 
regard to other reliefs, the period of limitation 
runs under Art. 182 (2)of the Limitation Act 
only from the date of the appellate decree, even 
with regard to the reliefs granted by the first 
Court and which were not the subject-matter of 
appeal, Nagendra Nath Dey v. Suresh Chandra 
Dey (1), applied. f 

A. against an order of the Court of the City 
Civil Judge, dated May 3, 1933, and made 
in E. P. No. 242 of 1933 in O. S. No. 505 
of 1928. l 

Messrs. Rajagopalan and P. Sankara- 
narayanan, for the Appellant. 

Mr. A. V. Seshayya, for the Respondents. 

Beasley, C.J.—Thisis an appeal against 
an order of the learned City Civil Judge 
in execution proceedings. The appellant 
here was the respondent in the execution 
petition and the partially unsuccessful 
defendant in asuit in the City Civil Court. 
The suit was by the plaintiffs as trustees ofa 
Devasthanam claiming several reliefs in 
respect of certain premises -and ground, 
namely, No. 450, Mint Street, Mad- 
ras. The reliefs claimed were: a declara- . 
tion that the property belonged absolutely 
to the plaintiffs and an order for delivery 
of possession of the same from the defend- 
ant, the appellant here; a mandatory ` 
injunction directing the defendant to pull 
down and remove the wall ZY abutting the 
doorway D and window W in the plan; a 
perpetual injunction against the defendant 
preventing the flow of light and airthrough 
the openings at D and W; and the right of 
passsage to EFGH across the open space, 
the right to take water from a certain 
tap and to use the wall and latrine 
marked in the plan and also the right to 
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drain the water from No. 450 through 
No. 451, Mint Street into the Mint Street. 
The learned City Civil Judge granted only 
part of the plaintiffs’ claim. He gave a 
decree declaring that the plaintiffs were 
entitled to an easement of light and air 
through the points W and D marked in the 
plan attached—and that was what they 
claimed—and ordering the defendant to 
make acuttingin her wall marked XYin 
the plan opposite tothe points W and D 
in such a fashion that sufficient light and 
air might pass into the plaintiffs’ house 
through the window W and another 
window of thesame proportion at D. The 
rest of the plaintiffs’ suit was dismissed 
and each party was ordered to bear their 
own costs. Anappeal was presented by 
the plaintiffs against the trial Court’s 
refusal to grant the other reliefs asked 
for in the plaint and obviously, having 
got the declaration that they were entitled 
to one of the easements claimed, it was 
not necessary to appeal against that part 
of the trial Court’s order. The date of 
the decreein the City Civil Court was 
September 30, 1929, and the date of 
the appellate decree was August 22, 
1932. The execution petition now 
under appeal is dated March 18, 1933. 
It is, therefore, well within three years 
of the date of the appellate decree. The 
appellant here who was the respondent in 
the lower Court objected in the lower Court 
that the plaintiffs, the petitioners in the 
execution petition, were not entitled to 
execute the decree directing her to make 
a cutting in her wall sufficient to give 
the plaintiffs’ house light and air on the 
ground that that right was barred by 
limitation more than three years having 
elapsed since the date of thetrial Court’s 
decree and contended that as faras the 
relief granted this was not a ‘decree’ 
within the meaning of final decree or order 
of the Appellate Court, which appear in 
Art. 182 (2) of the Limitation Act. It was 
contended both in the lower Court and 
here that in the present case it is not 
right to say that there was only one decree 
because upon a fair interpretationof the 
word, although appearing to be one decree, 
there was in fact more than one; that 
every relief claimed in the suit was in 
itself a relief which, if granted, would 
have been a separate decree although 
embodied in one decree; that itis open 
in such cases as this for the Executing 
Court, although it has only one decree before 
it- and. although the Appellate Court has 
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had only one decree before it, to etamine 
into the matter carefully and see whether 
the reliefs which were asked for in the 
plaint could have been granted separately, 
that is to say, that relief A could be granted 
irrespective of relief B or relief B 
irrespective of relief C; that, where it is 
discovered that separate reliefs are asked 
for in a plaint and the decree gives 
separate reliefs, the decree, although 
nominally one and on one piece of paper 
and called a decree, must be treated as 
several decrees and that, where a plaint- 
iff or a defendant appeals only against the 
Court's order with regard to onerelief, it 
isnot a decree as regards the other reliefs 
within the meaning of Art. 182 (2) of the 
Limitation Act. It seems to me that in 
this case and indeed in all cases what 
Art. 182 (2) refers to is a decree, viz., one 
decree and that it is not permissible for 
Courts in execution to look into the matter 
and say that, as there are several reliefs 
which are severable, the decree, although 
nominally one decree, consists of several 
decrees. That Courts are not permitted 
to take up that attitude is, I think, 
clearly shown by the recent decision of 
the Privy Council in Negendranath Dev. 
Sureshchandra De (1). There the Privy 
Council have laid down in the plainest 
terms that a strict meaning must be given 
to the word ‘decree’, It was contended 
amorgst other things before them that one 
ofthe tests to be applied in seeing whether 
a decree under appeal comes within the 
terms of cl. 2 of Art. 182 is that the appeal 
must be one in which the whole decree 
is imperilled. After a citation of certain, 
decisions of the Indian High Courts in 
which differences of opinion were manife- 
sted, their Lordships say on p. 334*: 

“Their Lordships think that nothing would be 
gained by discussing these varying authorities in 
detail. They think that the question must be 
decided upon the plain words of the Article; ‘where 
there has beenan sppeal’ time is to run from the date 
of the decree of the Appellate Court. There is, in their 
Lordships’ opinion, no warrant for reading into the 
words quoted any qualification either as to the 
character of the appeal or as to the parties to it; 
the words mean just what they say. The fixation 
of periods of limitation musi always be to some 
extent arbitrary, and may frequently result in 
hardship. But in construing such provisions, 
equitable considerations areout of place, and the 
strict grammatical meaning of the words is, their 
Lordships think, the only safe guide”. 

(1) 137 Ind. Cas. 529; 6001; 63 ML J 328; AL 
R 1932 P O 165; Ind, Rul (1932) PO 195; 36 O 
W N 803; (1932) ALJ 643; 34 Bom. L R 1065; 
55 C LJ 528: 33 PLR 621; 36 L W 7;90 W 
N 681: (1932) M W N817; 59 LA 263(P 0) 


*Page of 63 M, 1. J.—[Bd.] 
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In the present case, even ifit were 
permissible to consider the matter from 
equitable points of view, certainly there 
aré none here because the appellant is the 
judgment-debtor. Their Lordships go on 
to say: 

“It is at least an intelligble rule that so long 
as there is any question sub judice between any 
of the parties, those affected shall not be com- 
pelled to pursue the so often thorny path of execu- 
tion which if thefinal result is against them, may 
lead to no advantage”. 

It isquite plain tome that, if there is 
a decree giving some reliefs and denying 
others and the plaintiff or the defendant 
appeals against either the refusal to grant 
a relief sought for or against a relief being 
granted and does not appeal with regard 
to other reliefs, the observations of the 
Privy Council apply with very great force, 
There is still a matter which has been 
decided in_ the trial Court whichis sub 
judice when an appeal is taken to an Ap- 
pellate Court against part of the lower 
Court's judgment, and if that is so, then 
the successful plaintiff is not to be com- 
pelled, as their Lordships of the Privy 
Council pointed out, to pursue the thorny 
path of execution relating to any of the 
reliefs granted until the matter which is 
sub judice has finally been decided in the 
Appellate Court. This decision of the 
Privy Council to which I have just re- 
ferred seems to me to be directly in 
point. Ifthat isso, then limitation started 
to run so far as the trial Court's decree was 
concerned from the date of the appellate 
decree. That, as I have stated before, was 
August 22, 1932. Hence the execution peti- 
tion the subject of this appeal was pre- 
sented within time, The appeal must, 
therefore, be dismissed with costs. 

Cornish, J.—I am of the same opinion. 

A. Appeal dismissed. 


LAHORE HIGH COURT. 
Letters Patent Appeal No. 44 of 1933 
December 13, 1934 
ADDISON AND Din MOHAMMAD, JJ. 
MOHAMMAD FAZAL— DEFENDANT— 
APPELLANT 
Versus ` 
MOHAMMAD YAQUB—PLAINTITF— 
RESPONDENT 
Civil Procedure Code (Act V of 1908),s. 11 
—Res judicata—Judgment to be conclusive must be 
that of a Court which would have had jurisdic- 
tion to decide the question in subsequent suit. 
The decision of a- Courtin order to be con- 
elusive in another Court must have been that of 
a Court which would have had jurisdiction to de- 
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cide the question raised in the subsequent suit 
in which the decision is given in evidence as 
conclusive. The two Courts must exercise such 
concurrent jurisdiction in regard tothe pecaniary 
limit of their powers that the subject-matter ofthe 
second suit would nothave been beyond the 
powers of the Court which disposed of the prior 
one, Misir Raghubardialv. Sheo Bakhsh Singh. (1), 
relied on. 

[Case-law referred to.] 

. P. A. against the judgment of Mr. 
Justice Jai Lal passed in Civil Appeal 
No. 1705 of 1932, on March 29, 1933, printed 
as 145 Ind. Cas. 334, varying that of the 
District Judge, Ambala, at Simla, dated 
August 4, 1932, affirmed that of the Sub- 
ordinate Judge, First Class, Ambala, dated 
January 18, 1932. 

Mr. Barkat Ali, for the Appellant. 

Mr. Achhru Ram, for the Respondent. 

Judgment.—This is a Letters Patent 
Appeal from the decision of a Judge of this 
Court. The facts bearing on the point of 
law involved in this case are these. On 
February 8, 1929, the respondent Moham- 
mad Yakub brought a suit against the 
appellant Mohammad Fazal for possession 
of a room in house No, 3488 and for recovery 
of Rs. 48, for the use and occupation there- 
of. In support of his claim he alleged 
that there had been a partition between 
them of the property which they jointly 
owned and that as a result of that parti- 
tion house No. 3488 had fallen to his 
share. The appellant denied these allega- 
tions and in the course of the trial, the case 
was referred to arbitration. An award 
was made that no partition had been proved 
and that the appellant was a co-owner with 
the respondent. On these findings the 
suit was dismissed on January 2, 1930. 
It may be mentioned here that the suit 
was valued at Rs. 98, only and was decided - 
by a Subordinate Judge, 4th Class. 

On April 8, 1930, the respondent instituted . 
the present suit and valued his relief at 
Rs. 1,387. This though triable by a Sub- 
ordinate Judge of the 3rd Class was 
finally disposed of by a Subordinate Judge, 
lst Class. The allegations in this suit- 
were practically identical with the allega- 
tions in the former suit. The basis of the 
present suit was the same partition that 
was alleged to have taken place in 1919, the 


“game allegations of the nature of the defen- 


dant’s possession were contained in the 
plaint but in addition toa declaration that - 
the plaintiff was the owner of the whole 
house to the exclusion of the defendant (a 
relief not claimed in the first suit) the 
plaintiff prayed for the ejectment of the- 
defendant from the room alleged to have 
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been given to him on rent and further 
claimed Rs. 87, as rent for the period com- 
mencing from October 15, 1927. The Sub- 
ordinate Judge held that the question relat- 
ing to the plaintiff's ownership of the house 
was barred by res judicata. On appeal the 
Jearned District Judge affirmed the deci- 
sion of the Court below and came to the 
conclusion that the former suit was based 
on title and so was the subsequent suit 
and, therefore, neither the issue relating to 
partition nor the question of exclusive 
ownership of the plaintiff could be tried 
again. The plaintiff appealed to this Court 
and the appeal came before a Judge sitting 
alone. The learned Judge held that the 
suit was not barred by the rule of res judi- 
cata and accepted the appeal and setting 
aside the decree of the Courts below, grant- 
ed the plaintiff the reliefs prayed for. The 
defendant has appealed against this decision, 

The only point for consideration in this 
case is whether the plea of res judicata can 
succeed or not. Lengthy arguments have 
been addressed to us on the general princi- 
ples of Jaw contained in s. 11, Civil Pro- 
cedure Code and various authorities have 
been cited to us in support of their respec- 
tive contentions by the learned Counsel] for 
the parties. We are, however, inclined to 
agree with the learned Judge of this 
Court and find that the plea of res judicata 
cannot prevail in this case as the Court 
that tried the previous suit was not com- 
petent to try the subsequent suit. If any 
authority is needed for this proposition 
reference may be made to Misir Raghabar- 
dial v. Sheo Bakhsh Singh (1), Gokal Mandur 
v. Pudmanund Singh (2), Shibo Raut v. 
Baban Raut (8) and Hub Lal v. Gulzari Lal 
(4). In Misir Raghabardial v. Sheo Bakhsh 
Singh (1), their Lordships of the Privy 
Council held that the decision of a Oourt 
in ordér to be conclusive in’ another Court 
must have been that of a Court which 
would have had jurisdiction to decide the 
question raised in the subsequent suit in 
which the decision is given in evidence as 
conclusive. They further observed that the 
words “Court of competent jurisdiction” 
used in 8. 13 of the Code of Civil Procedure 
(which now corresponds to s. 11) include 
the meaning that the first Court must not 
have been precluded by the pecuniary 

(1) 9 6439; GTA 197; 12 O L R 520;4 Sar. 395; 
7 Ind, Jur. 107 (P O. 

(2) 29 O 707; 29T A 186; 6 O W N 825; 4 Bom. L 
R 793; 8 Sar. P O J 223 (P CO.) 

(3) 85 O 353; 12 O W N 359; 7 OL J 470, 


(4) 100 Ind. Cas. 601: 49 A 543; LR8 A101; Rey, | 


A I R1927 All, 297; 25 A L J 584. 
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limit of its jurisdiction from deciding the 
question raised in the other. The two 


Courts must exercise such concurrent juris- , 


diction in regard to the pecuniary limit of 
their powers that the subject-matter of the 
second suit would not have been beyond the 
powers of the Court which disposed of the 
prior one. In that case the defence made 


_to a suit on a bond for Rs. 12,000 and interest 


thereon in a Court having no pecuniary 
limit of jurisdiction (as in this case) was 
that in a prior suit for Rs. 1,665, balance 
of interest brought in a Court with power to 
try suits not exceeding Rs. 5,000 in value, 
the principal sum ‘due on that bond had 
been decided to be Rs. 4,790; and it was 
held by their Lordships of the Privy Council 
that the issue as to the amount of principal 
due on the bond had not been heard and 
finally decided by a Court of competent 
jurisdiction within the meaning of s. 13. 
At p. 444*, of the report their Lordships 
have given an illustration which will make 
this point very clear. 

“The qualifications of a Munsif and the authority 
of his judgment would not be the same as those of 
a District or of a Subordinate Judge who have juris- 
diction in civil suite without any limit of amount. In 
their Lordships’ opinion it would not be proper that 
the decision of a Munsif upon (for instance) the 
validity of a will, or of an adoption, in a suit ‘for @ 
small portion of the property affected by it should 
be conclusive in a suit before a District Judge or 
inthe High Court for property of a large amount 
the title to which might depend upon the will or the 
adoption.” 

In Gokal Mandur v. Pudmanund Singh 
(2), the appeal failed on the merits and it 
was not necessary for their Lordships to 
decide whether a previous decision could 
be pleaded as res judicata or not. They, 
however, observed in reference to arguments 
addressed to them that under s. 13 of the 
Civil Procedure Code a decree in a previous 
suit cannot be pleadsd as res judicata 
in a subsequent suit unless the Judge by 
whom it was made had jurisdiction to try 
and to decide-not only the particular matter 
in issue, but also the subsequent suit itself 
in which the issue is subsequently raised. 
In Shibo Raut v. Baban Raut (3), a deci- 
sion on similar lines was arrived at practi- 
cally dissenting from a previous judgment 
of the same Court in Bhugwanbutti 
Chowdhurani v. A. H. Forbes (5), and the 
same principle was reaffirmed in Hub Lal 
v, Gulzari Lal (4). 

As agains: this Counsel for the appellant 
has invited our attention to Sarupa v. 


(5) 28 O 78. 
*Page of 9 0O,— [Bd]. 


1935 


Khem Lal (6) in which a Bench of this 
Court has held that in s. 11 of the Oivil 
Procedure Code the words “Court competent 
to try such subsequent suit” refer to the 
jurisdiction of that Court at the timejwhen 
the first suit was brought. However, sound 
this principle may be, it does not affect the 
position of the parties in the case before 
us. It is clear that here both the suits 
were tried in quick succession and no 
appreciable difference in the value of the 
property could have taken place in the 
meantime. In this case, we have merely to 
determine whether in view of the clear 
provisions of law and in the absence of any 
finding as to the artificial rise in the value 
of one and the same property the Subordi- 
nate Judge who tried the first suit had 
pecuniary jurisdiction to try the subsequent 
suit valued as it was in the plaint. To this 
question our answer must be in the negative. 
Tt has been urged that if this be so, unjust 
and anomalous results may follow in some 
cases but we do not agree. Law is not 
so helpless as it is sometimes imagined to 
be and it will no doubt be found quite 
adequate to withstand any attempt made to 
abuse its process. 

In réspectful agreement therefore, with 
the authorities cited above, we hold that the 
previous decision by the Subordinate Judge, 
4th Class, was not res judicata either on the 
particular issue decided by him or on the 
main question involved in the subsequent 
suit which was triable by a Subordinate 
Judge, 3rd Class, only. 

The result is that we dismiss this appeal 
but in view of the peculiar circumstances 
gf the case, leave the parties to bear their 
own costs before us. 

D. Appeal dismissed. 
yah 113 Ind. Cas. 90; 19 L 528; AIR 1928 Lah, 


MADRAS HIGH COURT. 
Second Civil Appeal No. 14 of 1931 
February 25, 1935 

Mapuavan Narr, J. - 

Sri Rajah INUGANTI Raja GOPAL 
VENKATANARASIMHARAYANIM 
BAHADUR VARU— PLAINTIFF — 
APPELLANT 
VETSUS 
KANDIKONDA CHINA VEERASWAMI 
AND OTHERS— DEFeND4NTS— RESPONDENTS 

Civil Procedure Code (Act V of 1808), s. 11—Find- 
ing on issue not necessary for disposalof suit— 
When can be considered to be res judicata in sub- 
sequent suit in which the point involved in the finding 
arises for decision, 
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The finding on an issue which was not necessary 
for the disposal of a suit cannot be considered to be 
res judicata when the point involved in that finding 
arises for decision in a subsequent suit. 

Ina previous suit the predecessor of the plaintiff 
asked for recovery of arrears of rent for Faslies 1324 
and 1326. One of the issues was whether that suit was 
maintainable in its form as it was distinctly a suit 
for enhancement of rent. _ The Deputy Oollector said 
on this issue that no finding was necessary on the 
point. In a subsequent suit for recovery of water 
rate claimed for Faslies 1328, 1330, 1324 and 1336, 
it was urged that the finding on that issue in the 
previous suit operated as res judicata : 

Held, that as it appeared from the opinion of the 
Deputy Collector that the finding on the issue was 
not necessary for decision ofthe prior suit, it could 
not be considered to be res judicata in the subsequent 
suit. Ramaswami Reddi v Marudai Reddi (1) and 
Midnapore Zemindary Co, Lid. v. Naresh Narain 
Roy (2), applied. | 

S. O. A. against a decree of the District 
Court of West Godavery in A. S. No. 253 
of 1929, preferred against the decree of the 
Court of the Deputy Collector, Kovvur, in 
Summary Suit No. 233 of 1928. 

Messrs. P. Venkataramana Rao and M. 
Sriramamurthy, for the Appellant. 

Mr. K. Venkatarama Raju, for the Respon- 


dents. 


Judgment.—As a result of the decision 
of the High Courtin S. A. No. 904 of 1926, 
the plaintiff has instituted. the suit out of 
which this second appeal arises, for the 
recovery of water rate claimed for Faslies 
1328, 1330, 1334 and 1336 from defendants 
Nos.1 and 2. The facts of the case are 
clearly stated in the lower Court's judg- 
ment and thereis no need to re-state them 
here. 

The question arising for decisicn in this 
case is whether the decision of the Deputy 
Collector on issue No. 6in S. S. No. 132 of 1917 
is resjudicaiain the present suit with 
regard to the plaintiff's claim. In that suit 
the present plaintiff's predecessor asked for 
recovery of arrears of rent for Faslies 1324 
and 1326. Various issues were framed 
with respect to the claim. Two of them 


were: 

(1)“Whether there is any tank in No. 314;” (2) 
“Whether plaintiff is entitled to any water rate at 
Rs. 8 anacre on the extent of No, 314”, a te 


Issue No.6 in that suit ran in these 
terms: ‘Whether the suitis maintainable 
in its present form as it is distinctly a suit 
for enhancement of rent”. On the first 
two issues the Deputy Collector recorded the 
following findings: 

“On the first issue I find that the tank lies in No. 
314 of defendant; and on the second issue that he 
formed the tank for his own use one not having 
existed before as alleged by plaintiff and that plaintiff 
ja not entitled to levy water rate on a private 
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tank formed at the ryots expense to improve hig 
holdings." 

On issue No. 6 hestated, 

“the tank being a private tank no finding is 
necessary on this issue which would arise only if I 
had found thet it belongs to plaintif". 

And then he expressed the opinion: 

“assuming that it was dry for the sake of argument, 
plaintiff cannot tax the ryots improvements, and if he 
wished to do so, should file a suit for enhancement of 
rent before the Collector™ 

Having regard to the finding on this 
issue that the plaintiff is not entitled to 
file a suit for enhancement of rent without 
getting the sanction of the Collector, it is 
now pleaded that it is not open to the 
plaintiff to claim water rate inthe present 
suit. The lower Court upheld the conten- 
tion thatthe decision on issue No. 6 by the 
Deputy Collector given above is res judicata 
in the present suit, which was, therefore, dis- 
missed. A 

It is now argued by Mr. Venkstaramana 
Rao, on behalf of the plaintiff-appellant 
that the finding on issue No.6 being un» 
necessary for the disposal of the previous 
suit by the then Deputy Collector, that 
finding cannot be res judicata, when the 
same question arises for decision in the 
subsequent suit. This argument was not 
accepted by the lower Court on the ground 
that the findings on all the issues Nos. 1, 2 
and 6 were necessary for the disposal of 
that case, and therefore, the point was once 
for all finally decided against the plaintiff. 
In my opinion, this position is clearly 
untenable, not only having regard to the 
opinion that the Deputy Collector has 
himself expressed about the nature of the 
findings on issue No. 6, but also with regard 
to the decisions bearing onthe point. In 
Ramaswami Reddi v. Marudai Reddi (1) 
which refers to the well known decision of 
the Privy Council in Midnapur Zemindari 
Co., Ltd. v. Naresh Narain Roy (2) it was held 
by this Court that the finding on an issue 
which was not necessary for the disposal 
of a suit cannot be considered to be 
res judicata when the point involved in 
that finding arises for decision in a subse- 
quent suit. In that case, which was a suit 
in ejectment, the defendants pleaded that 
they were entitled to occupancy rights in 
the land, that in any event they were 
tenants from year to year, and as notice to 
quit had not been given tothem, the suit 
was not maintainable, 


(1) 4 Ind, Cas, 622: 47 M 453;46M L J 198; 191, 
W 377; (1994) M W N 241; A I R1924 Mad. 469; 34 
M LT 62, 


(2) 64 Ind. Cas. 231, 48 C 460; 14 L W 265; 30M L 
T 279; ATR 1922 P O 241; 481 A 49 (PO). 
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held that the defendants had no occupancy 
rights, that they were tenants from year 
to year, and that as notice to quit had not 
been given, the suit was not maintainable 
and dismissed the suit. On appeal the 
lower Appellate Court affirmed the decree 
on the ground of want of notice to quit. 
The High Court affirmed the lower Appellate 
Court’s decree on the same ground. The 
plaintiff, having subsequently given a 
proper notice to quit, the question arose 
whether the defendants could set up 
occupancy rights. It was pleaded that the 
question of occupancy rights was res 
judicata. It will be observed that a 
decision on the point was given by the 
Deputy Collector; but his judgment was not 
based upon that finding but was based on 
the ground that no noticeto quit was given; 
andit was this ground and this ground 
alone that was dealt with by the lower 
Appellate Court and the High Court. The 
two learned Judges of this Court who heard 
that case, Krishnan and Waller, JJ. followed 
the Privy Council decision in Midnapur 
Zemindari Co., Lid. v. Naresh Narayan Roy 
(2) and held that the decision on the 
question of occupancy rights was not 
res judicata and could be raised again. 
Applying the principle of that case to the 
present case, what we have to find out is 
whether the decision on issue No.6 was 
necessary for the disposal of S. 8. No. 182 
of 1917. That it was not necessary appears 
to be clear from the opinion of the Deputy 
Collector himself which Į have already 
quoted; viz., “The tank being a private 
tank, no finding is necessary on this issue, 
(issue No, 6) which would arise only if I 
had found that it belongs to the plaintiff”. 
What more can be said when the Deputy 
Collector himself says that that finding 
was not necessary? And further, it is 
clear that the findings on the first two 
issues were alone sufficient to dispose of 
that case. In these circumstances, I am of 
opinion that the finding on issue No.6 in 
S. S. No. 132 of 1917 cannot be considered 
to be res judicata in this suit. 

The result is that the lower Court's 
decision is set aside and the case is remand- 
ed to the District Judge of West Godaveri 
for disposal onthe merits. The appellant 
is entitled to his costs in this Court, 

AN, Case remanded. 


’ . 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 336 of 1934 
March 9, 1935 
MIDDLEOTN, J. O. 
COLLECTOR, D. I. KHAN— 
APPELLANT 
Versus 
CHIMAN RAM AND OTHERS— 


—RESPONDENTS : 

Civil Procedure Code (Act V of 1903, s.96— 
Both plaintiff and defendant stating that 
decree may be granted in favour of plaintiff 
as claimed—Decree passed accordingly—Decree, if 
a consent decree—Appeal, competency of. 

Where both the plaintiff andthe defendant in 
their statements pray specifically that a decree 
be granted in favour of the plaintiff against the 
defendant as claimed and that decree is granted, 
it is impossible to say that it is not adecree 
passed by the Court with the consent of the 
partners, and no appeal lies against it under the 
provisions of 8. 96, Civil Procedure Code, 

O. R. P. from an order of the Extra 
Assistant Commissioner, Tank, dated Octo- 
ber 20, 1933. 

Mr. Beliram, R. B., for the Plaintiff- 
Respondent. 


Order.—Chiman Ram, plaintiff-respond- 
ent, brought a suit for declaration that he 
and his brother (joined as a defendant) 
were owners of a quarter share in a 
certain agricultural holding. He impleaded 
all persons shown as share-holders in that 
holding in the revenue records as defendants 
in addition to his own brother as pro 
forma defendant. In the plaint it was 
alleged that Saifal and Mohammad Afzal, 
original owners of the one-quarter share, 
had sold it for Rs. 30-}2-0 tothe father of 
the plaintiff by an unregistered deed dated 

uly 9, 1904; that Mohammad Afzal had 
died: that his share had been inherited by 
Musammat Khial Bibi, his daughter, and 
that upon her marriage it had descended 
upon Saifal; hence. apart from the 
sale, the whole of the land in dispute 
would have been the property of Saifal at 
the time of the suit. Notices were issued 
to all the defendants and upen October 20, 
1933, the Plaintiff and Saifal alone ap- 
peared. Their statements were recorded. 
Saifal said:—“I admit plaintiff's claim. 
He may be granted decree against me as 
desired’. The plaintiff stated: —“I may be 
granted decree against defendant No. 1 
alone. The rest of the defendants are 


formal; their names may be removed from 


the plaint”. The Sub-Judge trying the 
suit, immediately wrote an order removing 
the names of other defendants from the 
plaint arid granting the plaintiff a decla- 


COLLECTOR V, ONIMAN RAM (PESH.) 


1035 


ratory decree as desired against Saifal, de- 
fendant No. 1. 

It is admitted that ihe plaintif is not, 
and that Saifal is an agriculturist within 
the meaning of the Panjab Alienation of 
Land Act, and that the Court failed to 
send any copy of its decree or order to 
the Deputy Commissioner under s. 21-A of 
that Act. The Deputy Commissioner has 
now approached this Court in revision, 
under the second part of s. 21-A, stating 
that the matter has come to his notice 
within two months of his filing this peti- 
tion. ; 

In this Court Counsel for plaintiff-respond- 
ent has admitted thatthe petition is within 
time, but has raised a preliminary point 
that the petition lay to the Court of the 
District Judge, who could have heard an 
appeal from the decree which has been 
challenged. The forum for these proceed- 
ings is governed bys. 21-A and the peti- 
tion only lies to this Court if the order was 
one against which no appeal was competent. 
Counsel urges that the order and decree 
were passed in accordance with O. XII, 
r. 6 and O. XV, r. 1, Civil Procedure Code, 
and that the decree was not a decree 
passed by the Court with the consent of the 
parties as contemplated in s. 96 (3). The 
admission made by Saifal was in the 
words:—‘I admit the plaintiffs claim”. 
This is not an admission of the truth of 
the plaintiff's allegations, but an expres- 
sion of willingness that the plaintiff be 
regarded as owner of the land in suit. It 
is, however, tothe next following sentence 
of Saifal’s statement and in the statement 
of the plaintiff that we must look for a 
refutation of Counsel's contention. In both 
these statements there isa specific prayer 
that a decree be granted in favour of the 
plaintiff against Saifal, as claimed, That 
decree was granted, and it is impossible to 
say that itis not a decree passed by the 
Court with the consent of the parties. I 
hold that there could be no appeal against 
that decree under the provisions of s. 96, 
Civil Procedure Code, and hence that the 
present revision petition does lie in this 
Oourt. 

Counsel for the plaintiff-respondent ad 
mits that he cannot further contest this 
petition except upon the ground that the 
sale-deed was executed at a time when the 
provisions of the Punjab Alienation of Land 
Act did not apply in the tract in which 
the land is situated. The land is situated 
in Tank Tahsil of the D. I. Khan Distriet 
and the sale-deed was dated July 9, 1904 
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The Act, which is Act XIII, of 1900, came 
into force in the Punjab with effect from 
June 8, 1901, (vide Government of India, 
Department Revenue and Agriculture No- 
tification No. 1243, dated June 8, 1901). 
At that time the Punjab included D. I. 
Khan. By Punjab Government Revenue & 
Agriculture Notification No. 111, dated 
October 17, 1901, the Kulachi and Tank 
Tahsils of D. Khan District were exempted 
from the provisions of the Act other than 
those of s.10. The North-Western Fron- 
tier Province including D. I. Khan District 
was separate from the Punjab in November 
1901, and by Notification No. 133, dated 
June 20, 1902, the Chief Commissioner of 
the N.-W. F. Province in supersession of 
the Punjab Notification No. 111, dated 
October 17, 1901, exempted the whole of 
the territories of the N.-W. F. Province 
from the provisions of the Act other than 
those of s. 10. On June 23, 1901, by No- 
tification No. 279-N the Chief Commissioner. 
in supersession of Notification No. 133, dated 
June 20, 1902, exempted the Kohat and 
Peshawar Districts only from the operation 
of the Act other than s. 10. 

Hence, as from June 23, 1904, no part 
of the D. I. Khan District appears to have 
been exempted from the provisions of the 
Act and hence the deed which was execut- 
ed in July 1904, was one contrary to the 
provisions of the Act which were in force 
at that time. Counsel's contention, therefore, 
fails, and in exercise of the special powers 
of revision conferred upon this Oourt by 
s. 21-A of the Punjab Alienation of Land 
Act, I set aside the decree and order of the 
trial Court, dated October 20, 1933, and 
grant the plaintiff a decree for possession 
of the land in suit as mortgagee under 
Saifal as mortgagor; the amount of the 
mortgage to be Rs.  30-12-0 the 
mortgage to be redeemable by pay- 
ment of that sum at any time, and if not 
previously redeemed by payment, to come 
to an end upon October 20, 1933. This 
period and these terms may be varied by 
the Deputy Commissioner as he deems rea- 


sonable. 
N. Order accordingly. 
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LAHORE HIGH COURT 
First Civil Appeal No. 565 of 1933 
January 29, 1935 
ADDISON AND DIN MOHAMMAD, JJ. 
Musammat BARKAT BIBI—PLAINTIEF 
—ÅPPELLANT 
versus 
MOHAMMAD AMIN AND ANOTHER 
— DEFEN DANTS — RESPONDENTS 

Custom—Party relying on custom—Duty to prove 
he is governed by it and whatthe custom is— 
Custom (Punjab)—Custom differs. from place to 
place and family to family—Muhammadan Law 
ignored in some cases— Whether proves it is 
abrogated for all times in favour of special custom 
—Muhammadan Law. 

When a person asserts that he is governed by 
custom it is incumbent upon him to prove that 
he is so governed and further to prove what 
that custom is. Oustom differs from place to place 
and from tribe to tribe and it is also 
recognised by authority that it may -differ from 
family to family. Abdul Hussain Khan v. Sona Dero 
(1), and Daya Ram v. Sohel Singh (2), relied on, 


The mere fact that Muhammadan Law was 


ignored in certain cases willnot be sufficient to 
establish that it had been abrogated for all 
times in favourof any special custom which was 
adopted in its place. 

F. C. A. from the decree of the Sub- 
Judge, First Class, Sargodha, dated De- 
cember 23, 1932. 

Messrs. Nawal Kishore and Vishnu Datta, 
for the Appellant. 

Mr. S, R. Sawhney, Muhammad Din Jan 
for Mohammad Alam and Mr, J. N. Khosta, 
for the Respondents. 

Judgment.—The dispute in this 
case relates to the property of Haidar 
Bakhsh, a Qanungo Sheikh of Bhera. He 
died in 1914 leaving him surviving two 
widows, Musammat Karam Nur and Musam- 
mat Aisha Bibi, two daughters, Musammat 
Zabida Bibi and Musammat Barkat Bibi, 
and twosons, Amir Ali and Abdul Aziz. 
On his death his property was divided into 
two lots in the proportion of one-third to 
two-thirds. Musammat Karam Nur along 
with her daughter, Musammat Zabida Bibi, 
succeeded to one-third and Musammat Aisha 
Bibi along with her daughter Musammat 
Barkat Bibi, and her two sons, Amir Ali 
and Abdul Aziz, to the remaining two-thirds. 
Both Amir Ali and Abdul Aziz died in 1915 
and their shares in the property devolved 
on the remaining members of their set. 

In October 1916 Ghulam Hussain, father 
of Haidar Bakhsh, instituted a suit against 
the two widows and the two minor dau- 
ghters of Haidar Bakhsh for possession of 
24:/432nd share of his son’s property on 
the basis of Muhammadan Law. Musammat 
Aisha Bibi died during the pendency of 
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this suit and as she had not only been 
sued in her own name but was also a 
guardian ad litem of Musammat Barkat Bibi, 
who was a minor at that time. Abdul 
Rahim, husband of Musammat Barbat Bibi 
was appointed as the minor's guardian. 
He absented himself and the reader of the 
Oourt was made guardian. On March 20, 
1918, Ghulam Hussain filed a deed of 
compromise in that case which was duly 
attested by the Court and by the terms of 
which both he and Musammat Karam Nur 
divided the property among themselves to 
the exclusion of Musammat Barkat Bibi, in 
the proportion of one-third to two-thirds, 
respectively. On July 18,1925, Musammat 
Barkat Bibi instituted the present suitin 
forma pauperis against Musammat Karam 
Nur and Mohammad Amin, son of Ghulam 
Hussain, who had died in the- meantime, 
for possession of two-thirds of the properties 
described as Nos. 1 to 5 inthe plaint, and 
for a declaration of ownership as regards 
properties dencminated there as Nos. 6 and 
7. On November 12, 1925, Musammat 
Karam Nur filed her pleas and jin reply 
to the allegations made in the plaint, she 
merely asserted the validity of the compro- 
mise in question, and in her additional 
pleas she denied the plaintiff's right to sue 
as a pauper as well as her right to bring 
the suit and, though she added that it did 
not appear from the plaint whether the 
Plaintiff had brought the suit on the basis 
of custom or that of Muhammadan Law, she 
did not allege herself whether she relied 
on custom or on her personal law. En- 
quiry having been instituted into the plain- 
tiff's financial condition her application for 
Permission to sue as pauper was rejected 
on April 8,1926. She was required to pay 
the requisite amount of court-fee and, on 
her complying with this requisition, fresh 
pleas were filed by Musammat Karam Nur 
on July 12, 1926, reiterating what she had 
urged before and adding in very vague and 
indefinite terms that the parties were gov- 
earned by custom. Mohammad Amin ab- 
sented himself on that occasion in spite of 
service, and ex parte proceedings were 
recorded against him. 

Plaintiffs Counsel was examined before 
the issues were framed and he, too, made 
his statement in general terms that the 
parties followed Customary Law and not 
Muhammadan Law. All the issues that arose 
from the pleadings of the parties were 
framed and the case was adjourned jin 
the fitst instance to December 1, for evi- 
dence of the parties but eventually to 
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February 7, 1927. On that date Mohammad 
Amin appeared and filed his pleas. He, 
too, did not definitely allege that the parties 
were governed by custom in matters of 
succession. In addition to what had already 
been pleaded by Musammat Karam Nur 
he added the bar of limitation and con- 
sequently an additional issue on this point 
was added to the issues already framed. 
Evidence was led by the parties on all the 
issues in the case but the Subordinate 
Judge disposed of it on the basis of the 
vaildity of the compromise only and dis- 
missed the suit, ` 

Musammat Barkat Bibi appealed to this 
Court and the appeal was heard before a 
Division Bench composed of Broadway and 
Monroe, JJ. who accepted the appeal and 
remanded the case to the Court below for 
disposal of the other issues in accordance 
with law. No additional evidence was re- 
corded after remand and the Subordinate 
Judge though holding the suit as within 
time again dismissed it on the ground that 
the parties were governed by custom and 
hence plaintiff could not succeed to the 
property left by her brothers. Dissatisfied 
with this decision, the plaintiff has preferred 
an appeal to this Court. 

We may say at once that the decision of 

the case has proceeded on entirely erroneous 
grounds. Ever since their Lordships of the 
Privy Oouncil have decided Abdul Hussain 
Khan v. Sona Dero (1), the law has been 
very clear that when a person asserts that 
he is governed by custom, it is incumbent 
upon him to prove that he is so governed 
and further to prove what that custom is. 
There is no uniform custom applicable tothe 
whole of the Punjab nor has it so far been 
codified. It is well known that custom differs 
from place to place and from tribe to tribe, 
and it is also recognised by authority that 
it may differ from family to family. In 
the words of Robertson, J., in Daya Ram 
v. Sohel Singh (2) which have been quoted 
with approval by their Lordships of the 
Privy Council in Abdul Hussain Khan v. 
Sona Dero (1): 
“itis not the spiritof Customary Law, nor any theory 
of custom or deductions from other customs which 
is to be the rule of decision, but only any custom 
applicable to the parties concerned,” 

In the case before us neither in the 
pleas nor in the statement before issues 


(1) 43 Ind. Oas 3(6; AIR 1917 PQ181;45 I 
10;450 150; 16 A L J 17; 4PLW27; 34M L 
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nor even at any later stage of the case 
was it definitely stated what the custom 
was that was being relied on and as the 
burden of proof lay heavily upon the res- 
pondents, we have to examine carefully 
the evidence led by them to see whether 
they have been able to prove that the family 
to which they belong had ever abrogated 
Muhammadan Law in favour of custom and, 
if so, what that custom was. Akbar Ali, 
D. W. No.1, is an Anand Qanungo from 
Jhelum district and merely deposes to his 
having inherited the whole of his uncle, 
Zulfigar’s property to the exclusion of 
Zulfigar’s widow and his daughers as a re- 
sult of a contest in a Civil Court to which 
Zulfiqar’s daughters were not made parties. 
He admits in cross-examination that all 
Qanungos of Bhera live on service, Ali 
Mohammad, D. W. No. 2, is an Anand 
Qanungo from Bhera. He merely makes 
a general assertion that, in matters of in- 
heritance, the Qanungos are governed by 
custom and states that the grandfather and 
uncle of Haidar Bakhsh lived on the income 
of their land. He admits in cross-examina- 
tion that his family has always lived on 
service, Ghulam Mahyuddin, D. W. No. 3, 
is a retired Sub-Inspector of Police. He 
also makes a vague assertion that among 
Qanungos, custom is the rule of decision 
and no sister has ever succeeded to the 
estate of her brother. In cross-examination 
he admits that when on the death of hia 
mother’s sisters husband the collaterals 
succeeded to the exclusion of the widow 
“she did not like to go to Court out of 
modesty and their females do not usually 
go to Court.” This is the only evidence 
led by the respondents. It will be obvious 
therefore that even their witnesses have not 
formulated any custom that governs the 
parties nor do the instances cited by them 
prove what the custom is. Both Akbar Ali 
and Ghulam Mohyuddiu, as mentioned 
above, have cited instances where widows 
were excluded by the collaterals of her 
deceased husband and it is well known that 
custom does not favour the exclusion of 
widows by callateralsin the first instance, 
It is no doubt true that Muhammadan Law 
was ignored in these cases but that fact 
alone will not be sufficient to establish 
that it had been abrogated for all times 
in favour of any special custom which was 
adopted in its place. 

Counsel for the respondents -has also 
sought support from the instances cited 
by the plaintifi's witnesses. We are, how- 
ever, of opinion that these instances do 
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not help him. What they merely prove is 
that in some cases strict Muhammadan Law 
wus not observed where the succession of 
female heirs was concerned. But, as remark- 
ed in Abdul Hussain Khan v. Sona Dero 
(1), this is, not enough to prove ihe reBs-. 
pondents’ case. 

No other point was argued before us. 
We, therefore, accept the appeal, reverse 
the judgment of the Court below, 
and decree the plaintiff's suit with costs 
throughout. 

N. f Appeal accepted. 


anes 


RANGOON HIGH COURT 
First Civil Appeal No. 55 of 1934 
January 10, 1935 
Paar, O. J. AND Mya Bu, J. 
PHUL BEE BEE AND OTHRRS— 
APPELLANTS 
VETSUS 
R. M. P. CHETTYAR FIRM AND OTHERS— 


RESPONDENTS 

Deed—Construction—Donor purporting to convey 
property to trustees—Conditions that donor shall, 
during his lifetime, remain in possession and be 
sole trustee of trust fund —Effect—Wadf, if oreated 
—Mussalman Waqf Validating Act (XXXII of 1930) 
—Muhammadan Law—Gift—Deed, if creates gift, 

In the operative part of a deed the donor pur- 
ported thereby to convey to the trustees, who were 
his two sons, the property set out in the schedule 
to the deed subject to certain directions and con- 
ditions therein after set out, Under the first con- 
dition it was provided that during the life-time of 
the donor he shall remain in possession of the 
trust property, and by the second condition it was 
provided that during his life-time he shall be “the 
sola trustee of the trust fund and he shall have 
power to deal with the rents and profits thereof in such 
way as he may deem reasonable and expedient”: 

Held, (1) that upon a consideration of the terms of 
the deed that the object and effect of the provisions 
relating to the remaining properties was that 
during the life-time of the donor both the legal 
and beneficial interest therein, or in other words 
both the dominion and the usufruct thereof, 
should remain in the donor who would retain 
possession of this property so long as he lived; 
that after his death his sons should be entitled 
as trustees to the legal estate in this property and 
also to the usufruct thereof for life and that after 
the death of the two sons their wives and 
children should take an absolute interest in this 
property in such proportions as the two song 
during their life-time should appoint or in default of 
appointment, in equal shares ; 

(2) that no valid wagf within the meaning of 
the Mussalman Wagf Validating Acts of 1913 and 
1930 was created by the deed because the ultimate 
benefit of the subject-matter of the deed was not 
expressly or impliedly reserved for the poor or 
for any ,Olher purpose recognised by the Mussalman 
Law as a religious, pious or charitable purpose of 
a permanent character; rae 

(3) that having regard to the terms of ‘this 
document in which the donor retained during hig 


1935 
life time both the legal and equitable interests 
created under the deed, remained in possession of 
the property, and was entitled to the usufruct of the 
profits and gains accruing therefrom during his 
life-time, there was no transfer of possession to or 
on behalf of the donees within the principles of 
the Muhammadan Law, which lays down that in 
order that there should be no room 
for doubt as to whether a gift had been efectuat- 
ed or not, it is of the essence of a valid gift, save 
in exceptional circumstances, that there should be 
inter alia the taking of possession of the subject- 
matter of the gift by the donee either actually or 
constructively during the life-time of the donor, 
who must transfer possession of the subject-matter 
of the gift to the donee or to some person on 
behalf of the donee; 

(4) that this was not a document brought into 
being for the purpose of settling a family dispute 
or effecting some compromise or settlement of 
family claims. The object and intention of the 
donor was to make a gift, which would operate 
in futuro, of certain of his property for the benefit 
of his two sons and their respective families. It 
was a gift, and the document purported to create a 
gift to such persons and nothing else. 

F, ©. A. from the decree, dated March 5, 
1934, of this Court on the Original Side 
in Civil Regular Suit No. 20f 1933. 

Mr. J. C. Ray, for the Appellants. 

Mr, Clark, for the Respondents. 


ex- 
exhaustive argu- 


Judgment.—Notwithstanding the 
tremely careful and 


ment presented on behalf of the ap- 
pellants, in my opinion, this appeal 
fails. 

It appears that the title deeds of certain 


immovable property were deposited by 
the lst and 5th defendants in 1929 with 
the plaintiffs by way of equitable mort- 
gage, and by a deed of conveyance of 
December 4, 1931, the lst and 5th defend- 
ants purported to convey to the plaintiffs 
“the property in suit at a valuation of 
Rs, 27,000 in part satisfaction of the debt. 
Notwithstanding the fact that the lst and 
5th defendants have deliberately purport- 
ed to dispose of their interest in this 
property to the plaintiffs, they now contend 
that they had no authority to alienate 
the property in dispute by reason of the 
terms of a deed of November 23, 1929. A 
decree was passed in favour of the plaint- 
iffs at the trial. Hence the present 
appeal. 

It is obvious that the appellants have 


no merits, and it is satisfactory that in 
my opinion they have-no case either. 
The appeal turns upon the construction 


of the deed of November 23, 1926, and in 
this connection I shall refer to certain 
observations by Sir John Edge, delivering 
the judgment of the Judicial Committee, 
in Mohammad Abdul Ghani v. Fakhr 
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Jahan Begam (1): 

“Owing to the fact that there is in India no 
uniform or accurate system of conveyancing, and 
to the fact that deeds and wills ara, io India, 
as a rule, most inartistically drawn up, frequently 
by persons not possessed of legal knowledge, it is 
often difficult to ascertain with certainty what was 
precisely intended by the document,” 


Now, the deed of November 23, 1926, by 
no stretch of imagination could be regard- 
edas artistically drawn;indeed, in more 
respecis than one, its terms are not con- 
sistent. But it is necessary for the Court 
to ascertain the intention of the executants 
of this deed, and it is quite clear, to my 
mind, that the object of Haji Shaik 
Namdar Hussain Sarkar was two-fold; 
(1) to make provision for a mosque and 
a madrassa, and 

(2) to make provision for his two sons, 
who had helped him in acquiring his 
fortune in business, and their families. 
For the first object the donor set aside 
certain property of which he was posses- 
sed so that it should become wakf fcr 
the benefit of the musjid and the mad- 
rassa, and for the second object which he 
had in view he set aside the rest of the 
property set out in a schedule to the deed 
for the purpose of ultimately benefiting his 
two sons and their families. Indeed, he 
expressly stated that such was his inten- 
tion in the deed as follows: 

“Whereas it is now his desire to make provi- 
sion for the masjid at Zigon and also the 
madrassa at the same place, and otherwise make 
provision for his sons and their descendants 
and make a declaration of wakf regarding the 
same masjid and madrassa of certain property set 
out in the said schedule and make a declaration of 
settlement for his sons and descendants of the 
remaining property mentioned therein.” 

In the operative part of the deed the 
donor purported thereby to convey to the 
trustees, who were his two sons, the prope 
erty set out in the schedule to the deed 
subject to certain directions and conditions 
thereinafter set oub. Under the first 
condition it is provided that during the 
lifetime of the donor he shall remain in 
possession of the trust property, and by 
the second condition it is provided that 
during his life-time he shall be “the sole 
trustee of the trust fund and he shall 
have power to deal with the rents and 
profits thereof in such way as he may 
deem reasonable and expedient,” 

Now, we are not concerned, and desire 
to express no opinion, as to the meaning 


(1) 68 Ind, Oas, 254; 49I A 195atp 207: 25 OO 
95 3LMLT 21; 44 A 301; 90 LJ 369; 43 M L J 4353: 
2t Bom. L R 1268; 27 O W N 53; AI R 1922PQ0 
281; 20 A L J994; 37 OLJI @ 0) 
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and effect of the provisions of the deed 
in so far as they relate tothe land which 
the donor purported to dedicate as wakf 
for the benefit of the masjid and the 
madrassa, because the parcels of property 
in dispute ave part of “the remaining 
properties described in the said schedule.” 
- I am satisfied, however, upon a considera- 
tion ofthe terms of the deed that the object 
and effect of the provisions relating to the 
remaining properties was that during the 
life-time of the donor both the legal and 
beneficial interest therein, or in other 
words both the dominion and the usufruct 
thereof, should remain in the donor who 
would retain possession of this property 
so long as he lived; that after his death 
his sons should be entitled as trustees to 
“the legal estate in this property and also 
to the usufruct thereof for life and that 
after the death of the two sons, their 
wives and children should take an obsolute 
“interest in this property in such propor- 
tions as the two sons during their life- 
time should appoint or in default of 
appointment in equal shares. 

‘The learned Advocate for the appellants 
contended that, reading the deed of Novem- 
ber 23, 1923, as a whole, it constituted 
a valid wakf of “the remaining property” 

“by reason of the Mussalman Wakf Valida- 

ting Actsof 1913 and 1930. In my opinion, 
“however, no valid wakf within these Acts 
was created by the deed under considera- 
tion, because ‘the ultimate benefit of the 
subject-matter cf the deed was not 
expressly 01 impliedly reserved for the 
poor or for any other purpose recognised 
by the Mussalman Law as @ religious, 
pious or charitable purpose of a permanent 
character.” f 

The question, therefore, arises whether 
the material provisions of this deed are 
otherwise valid under the Muhammadan 
Law. The learned Advocate for the appel- 
lants contended that, assuming that the 
terms of the deed did not create a wakf 
so far as “the remaining properties 
described in the said schedule” were 
concerned, under the deed a valid gift of 
a life-interest in such property in favour 
of the sons was created. It is unnecessary 
for the purpose of disposing of this appeal 
to decide whether under the Muhammadan 


* Law it is competent for a donor to make 


a gift of a life-interest in property, 
because upon the footing that the effect 
of the terms of this deed was that a life 
interest in the sons with the ultimate 
remainder for the benefit of their wives 
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and families respectively was created, in 
my opinion, the gift was not a complete gift 
and, therefore, was invalid asa gift under 
the Muhammadan Law. If itisurged that 
there was a gift in praesenti by reason 
of the fact that upon a true construction 
of the deed the property in dispute was 
thereunder conveyed tothe sonsas trustees 
for the benefit of themselves and their 
families, the gift fails by reason of the 
fact that possession of the said property 
was not given and taken by the two 
sons as trustees or as donees either 
actually or constructively during the life- 
time of the donor Mohammad Abdul Ghani 
v. Fakhr Jahan Begam (1). On the other 
hand if it is contended that there was 
delivery of possession by the donor to the 
trustee upon the footing that the donor 


himself was made the sole trustee under ` 


the terms of the deeds, in my opinion, 
the answer is that having regard to the 
terms of this document in which the donor 
retained during: his life-time both the 
legal and equitable interest created under 
the deed, remained in possession of the 
property, and was entitled tothe usufruct 
of the profits and gains accruing there- 
from during his life-time, there -was no 
-transfer of possession to or on behalf of 
the donees within the principles of the 
Muhammadan Law; which in its wisdom 
lays down that in order that there should 
be no room for doubt as to whether a gift 
had been effectuated or not, it ie of the 
-essence of a valid gift save in exceptional 
circumstances that there should be inter 
alia the taking of possession of the subject- 
matter of the gift by the donee eithey 
actually or constructively during the life- 
time of the donor, who must transfer 
possession of the subject-matter of the 
gift to the donee or to some person on 
behalf of the donee. 

Lastly, it was contended on behalf of 


the appellants that the effect of the 
provisions of the deed relating to “the 
remaining properties described in the 


-schedule” was to create afamily seltelment 
valid in law. Ido not find it easy to 
understand the ground upon which this 
contention is based. But, to my mind, 
it is clear that this was not a document 
prought into being for the purpose of 
settling a family dispute or effecting some 
compromise or settlement of family claims, 
The object and intention of the donor 
was to make a gift, which would operate 
in futuro, of certain of his property for 
the benefit of his two sons and their 
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respective families. It was -a -gift, and 
the document parported to create a gift 
to such persons and nothing else. As I 
have said effect must be given to the 
deed according to the construction which 
the Court puts upon it construed as a 
whole and in a reasonable manner. The 
learned Advocate for the appellants con- 
tended that inasmuch as in cl. 8 of the 
deed itis provided that “the trustees must 
` insure and repair all the building describ- 
ed in the schedule”, effect of these words 
was to make the whole of the property 
subject to the deed wakf property, because 
it was charged with the obligation of 
insuring and repairing ‘‘allthe buildings 
described in the said schedule”. I do not 
go. read cl. 8 of the deed. It seems tome 
that the direction therein contained 
“amounted to this, that the trustees were 
to insure and maintain the buildings set 
out in the schedule; but, although a 
personal obligaticn was imposed upon them 
sgo to do, there is no charge upon the 
properties in the said schedule for the 
purpose aforesaid. 

For these reasons, in my opinion, the 

_ appeal fails and must be dismissed with 
costs. We assess the costs of the respond- 

ents at 17 gold mohurs a day. 
N. Appeal dismissed. 


pua 


MADRAS HIGH COURT 
Full Bench 
Civi] Revision Petition No. 1306 of 1931 
December 17, 1934 
Buastey, O, J. Ramusam AND Kisa, JJ. 
K, E. P. V. VENKATACHALAM PILLAI 
—PLAINTIFF—PETITIONER 


versus. 
RAJABALLI M. SAJUN—Derenpant 


— RESPONDENT 

Jurisdiction—Suit by vendor at T against defen- 
dantat R—Relationship found to be of principal 
and agent—Dismissal of suit on preliminary issue— 
Legality of—Payment to be made at T—Cause of 
action, if arises in part at T—Vendor and purchaser— 
Practice of vendors to discount bills in place where 
they carry on business—Place of payment, 

The plaintiff filed his suit at T claiming as against 
the defendant carrying on business in R for short- 

- fall in goods ordered and for damages on account of 

the inferiority of quality of those goods. The suit 
as framed was one by the plaintiff against the defen- 
dant as his vendor. A preliminary issue was taken 
thatthe Gourt at T had no jurisdiction to try the 
suit because no part of the cause of action had arisen 
there and it was argued that the relationship between 
the parties was that of principal and agent. This 
was treated as a question of law and finding that 
the relationship was that of principal and agent, the 
Court dismissed the suit : , 

Held, that fhe suit was not one which. could be 
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dismissed on the preliminary objection; - 

Held, also that upon an examination of the docu- 
mentsit was clear that whatever the relationship 
between the parties may in fact be, payment for the 
goods purchased by the plaintiff or on his behalf was 
to be made at T and hence part of the cause of action 
arose there and the Court at T had jurisdiction to 
try the suit. k 

It isa common thing for vendors to discount the 
bills in the place where they carry on _ businesa, 
Nevertheless, the place of payment is the place where | 
the bills are presented and where they are either met 
or dishonoured. 


C. R. P. under ss.115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of: 
Tuticorin, dated March 17, 1931, and made. 
in Civil Miscellaneous Appeal No. 35 of 
1930 preferred against the order of the 
Court of the District Munsif of Tuticorin 
dated September 2, 1930, and made in O. 8, 
No. 150 of 1930. 


Mr. A, Swaminatha Aiyar, for the Peti- 
tioner. 

Mr. R. Krishnaswami, for the Respondent, 
Judgment.—The plaintiff brought this 
suit in the District Munsif’s Court at 
Tuticorin. His claim as against the des 
fendant who carries on business in Ran- 
goon was for short-fall in goods ordered 
and for damages on account of the inferiority 
of quality of those goods. On an examination ` 
of the plaint, itis clear that the suit as 
framed is a suit by the plaintiff against 
the defendant as his vendor. A prelimi» 
nary issue was taken that the District. 
Munsif’s Court at Tuticorin had no juris-” 
diction to try the suit because no part.of ` 
the causé of action had arisen there and 
the point was argued that in fact the 
relationship here was not that of vendor 
and purchaser at all but that of principal 
and agent, the defendant being a mere 
commission agent purchasing goods on the 
orders of the plaintiff. This was treated 
as a question of law by the District 
Munsif who held that the relationship was 
that of principal and agent and that the 
suit did not lie in the District Munsif’s ` 
Court at. Tuticorin. On appeal, to. the» 
Subordinate Judge, this finding was affirms - 
ed. No evidence whatever was baken” in‘ 
the case and none of the other issues”. 
raised were tried. In our view, this is-nọt 
a suit which could be dismissed on this -- 
preliminary objection. Obviously the suit - 
as framed in the plaint was one which gave., 
the District Munsif's Court jurisdiction :to 
try it. Apart from this, upon an. exami-:- 
nation of the documents. another thing ‘is’ 
peifectly. clear and.that is. that whatever... 
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the relationship between the parties may 
in fact be, payment for the- goods pur- 
chased by the plajntiff or on his behalf 
was to be made at Tuticorin. If that is 
so, part of the cause of aclion arose within 
the jurisdiction of the Tuticorin District 
Munsif’s Court. Here the goods were to 
be paid for the hundis and against bills 
of lading in favour of the defendant at 
Tuticorin by honouring the bills at the 
branch of the Imperial Bank of India at 
Tuticorin. Therefore, the plaintiff could not 
get possession of the goods without pay- 
ing for them at Tuticorin. The contention 
raised before us that because the defend- 
ant by endorsement of the hundis obtained 
payment for them at.Rangoon it makes 
a difference depriving the District Munsif’s 
Oourt of its jurisdiction by. reason of the 
fact that payment was in fact at Rangoon 
and not at Tuticorin cannot bs sustained. 
Tt isa common thing for vendors to dis- 
count the bills in the place where they carry 
on business. Nevertheless the place of 
payment isthe place where the hills are 
presented and where they are either met or 
dishonoured. For these reasons, the finding 
of the Subordinate Judge must be set aside 
aud the suit remanded to ths District 
Munsif’s Court for disposal of all questions 
raised in the plaint and witten statement. 
The Oivil Revision Petition must, therefore; 
be allowed. The petitioner will have his 
costs here and in the lower Appellate 
Court., The costs in the District Munsif's 
Court will abide the result of the suit, 

AJN. Petition allowed. 

LAHORE HIGH COURT 
“First Civil Appeal No. 415 of 1934 
; 4 January 14, 1935 
MONROE AND CURRIE, JJ. 
SHROMANI GURDWARA PARBAN- 
DHAK COMMITTEE, AMRITSAR— 
APPELLANT 
versus 
JAGAT RAW AND OTHRRS— RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 10, 14 (1)— 
Petition under s.10—Duty of Tribunal—Dismissal of 
petition—Property,if can be declared tobe property 
of Gurdwara—Practice — Petition — Disposal — De- 
termination of claim not contained in petition is not 
authorised. 

When a petition under s. 10, Sikh Gurdwars Act, 
is forwarded to the Tribunal, its sole duty is 
to dispose of the petition in accordance ‘with 
the- provisions of the Act. The inclusion of 
property in a list prepared under s. 7 (2) implies 
e claim that that property is the property of 
the Gurdwara mentioned in the petition to which the 
list accompanies, but neither this petition nor the 
implied claim is before the Tribunal for adjudication; 
the only claim before it is the claim of the petitioner 
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who under s. 10 claims that certain property belonged 
to him; and, the only way in which the Tribunal can 
dispose of the petition is by decreeing the claim in 
whole or in part or by dismissing the petition, leav- 
ing the effect of the order to be determined after- 
wards, according tolaw, either the general law or 
the specific provisions of the Act, It is not open 
to the Tribunal on the dismissal of such a petition, to 
declare that the property belongs to the Gurdwara, 
The power to dispose of ‘a petition is a well-defined 
power and does not authorise the determination, of. 
a claim not contained in the petition itself. ` 

F. ©. A. from a decree of the Sikh Gurd- 
bay Tribunal, Lahore, dated December 5, ° 
1933. . 

Mr. Bhagat Singh, for the Appellant. 

Monroe, J.—Jagat Ram filed a petition -- 
under s. 10, Sikh Gurdwaras Act, seeking. a .. 
declaration that he was the owner of ones ~ 
half of certain Jands described in the peti- 
tion which had been included in a notifica- 
tion under the Act as claimed in a petition 
under s. 7 of the Act to be the property 
of the Gurdwara Thamji Sahib. The 
petition came up for hearing before the 
Tribunal, but before any evidence. was 
taken, the petitioner stated that he did 
not wish to prosecuie.the petition’ and ` 
requested that it might be dismissed. 

The objectors claimed that in the circum- 
stances they were entitled to a decluration 
that the property in suit was the property of 
the Gurdwara. The Tribunal refused tomake 
this declaration and dismissed the petition. 
For the refusal to make the declaration 
the learned President relied on the judg- 
ment of Addison, J,, in Management Com- 


. mittee, Gurdwara v. Indar Singh (1) (a. 


petition under s. 9), I do not think, howe 
ever, that this decision is an authority for 
the proposition stated by the learned Presi; 
dent, that if a petitioner does not prove 
his case, his petition should be dismissed 
without going into the case set forward on 
behalf of the other side. Addison, J., in . 
referring to the question whether the prop-. ` 
erty then in suit was dedicated tothe golden «= 
temple, said: i . 
“This question, therefore, no longer remains to . 
be decided. The question does not arise, as it is 
settled by the compromise in the petition.” 7 
The learned President referred also to 
another decision of the same learned - 
Judge on appeal from a judgment of the 
Tribunal, in which a petition under s. 5 . 
relating to Bunga Mananwala, claimed 
as the property of the golden temple, had 


had 


-been dismissed. The decision of the Tribu- 


nal was upheld, but the appeal did not _ 
involve the question whether the Tribunal 
had fully discharged its functions in dis- 


(1) 147 Ind. Oss, 1142; A IR 1933 Lah, 1041; 15“ 


- Lah. 117; 6 R L 485; 35 P L R 286, 
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missing the appeal only: the only point 
decided was that the petitioner had failed 

_ to establish aclaim. Addison, J., has no 
doubt in" more than one case drawn atten- 
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tion to-the difficutly which now arises, but. 


as far as I have been able to ascertain, 
he has never expressed an opinion on the 
point. now before us, nor has this point 
arisén in any appeal in this Court. The 
` practice of the Tribunal has not been en- 
tirely consistent; Skemp, J’s view, as stated 
in the judgment before us, has not been 
universally followed by other Presidents. 
The question must, therefore, be treated as 
sone‘not governed by authority and if is to 
be regretted that it has come before a 
Court of Appeal without any representation 
of the .respondent. The grounds of ap- 


“peal set’ forth fully, even tantologically, - 


the position taken up by Mr, Bhagat 
Singh, Ooun-el for the appellants, and I 
“would here particularly refer to the first 
“ground as showing precisely what is the 
question before us: 

_ “that the Tribunal wes wrong in not deciding the 
issue whether the property in dispute belongs to 
Gurdwara Thamji Sahib.” 


'* The-petition under s. 10 of the Act, on 


which these proceedings were founded, was 
not the first step and in order to appreciate 
the appellant’s case. I find it necessary tc 
refer to the earlier provisions, which lead 
up tos 10,s. 7 (1) authorizes the presenta- 
tion of a petition to the Local Government 
by fifty or more Sikh worshippers of a 
Gurdwara, praying to have the Gurdwara 
declared to be a Sikh Gurdwara s. 7 (2) 
reguires that any such petition shall be ac- 
compained by a list of all rights, titles or 
interests in immovable - properties situate 
in the Punjab inclusive of the Gurdwara 
and in all monetary endowments yielding 
recurring income or profit received in the 
Punjab which the petitioners claim to be- 
long within their knowledge to the Gurd- 
wara. Section 7 (3) provides for the publi- 
cation by the Local Government by notifica- 
tion of the petition and the list of proper- 
ties. Section 8 provides for a petition by 
certain persons in the nature of a counter- 
petition claiming that the Gurdwara is 
not a Sikh Gurdwara and s. 9 provides 
that in the absence of such counte-rpetition 
the Local Government shall publish a no- 
tification declaring the Gurdwara to be 
Sikh Gurdwara. Section 10 (1) provides 
that any person may forward to the Local 
Government a petition claiming a right, 
title or int@rest in any property included 
jn the list accompanying the 
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petition, and” sub-s. (3) provides for ‘the 
publication of a list of property in respect 


of which no claim has been made the 


publication is conclusive proof of the fact 

that no claim was made in respect of the 

right, title or interest specified. The value . 
of this last provision to those who control ~ 
the management of Sikh Gurdwaras appears 

from other provisions of the Act which I 

shall refer later. Section 12 shows that 

the Tribunal exists “for the purpose of 

deciding claims made in accordance with 

this Act,” ands. 14(1) requires the Local 

Government to forward to the ‘Tribunal 

all petitions received under ss. 5, 6, 8, 10 or 

11l and the Tribunal to dispose of such peti- 

tions; in accordance with the provisions of 

the Act, there is no reference to a petition 

under s. 7, I may here note that the lands 

in suit were included in a list prepared 

in accordance with 8. 7 (2) which accom- 

panies a petition under s. 7(1) and that 

on the publication of the petition and the 

accompanying list, the present petition 

under s. 10 was forwarded to the Local 

Government and thence to the Tribunal 

which disposed of the petition under s. 10 
by dismissing it. The advantages to the 

persons in control of a Gurdwara arising 

from the publication of a notification under 

s. 10 (3) are created by s. 28 (1) when such > 
notification has been published, the Oom- 
mittee of the Gurdwara concerned can 
bring a suit for.the possession of any 
property, a proprietary title in which has 
been specified in such notification, and the ~ 
court-fee payable on the plaint in such suit 
is Rs. 5. No provision is made in this 
section for the recovery of “possession of 
property included in a list prepared under 
s.7 (2) in respect of which a petition has 
been forwarded under s. 10 and dismissed | 
by the Tribunal and there is no power 
given expressly by the Act to the Tribunal 
to make on the hearing of a petition under 
s. 10 a declaration that the property in 
suit belongs to a Sikh Gurdwara. 

When a petition under s. 10is forwarded 
tothe Tribunal, its sole duty is to dispose 
of the petition in accordance with the 
provisions of the Act. The inclusion of 
property in a list prepared under s. 7 (2) 
implies a claim that that property isthe 
property of the Gurdwara mentioned in the 
petition to which the list accompanies, but 
neither this petition or the implied claim is 
before the Tribunal for adjudication the 


‘only claim before it is the claim of the 


petitioner who under s. 10 claims that 
certain property belongs to him and in my 
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opinion, the only way inwhich the Tribunal 
can dispose of the petition is by decreeing 
the claim in whole or in part or by dis- 
missing the petition, leaving the effect of 
the order to be determined afterwards, 
according to law, either the general law or 

the specific provisions of the Act. I am in- 
` clined to agree with Mr. Bhagat Singh's 
argument that the position is not logical; he 
asks with reason why the Gurdwara Com- 
mittee should be in a worse position after 
defeating a petition under s. 10 than 
if- there had been no petition at all. I 
agree that provision might well have been 
made that the effect of failure of a petition 
under s. 10 should be the same as if no 
petition had been presented. But though 
the position is illogical, it cannot be des- 
cribed as absurd. An amendment to the 
Act, which Mr. Bhagat Singh uses as a 
support for his argument, is contained in 
the section numbered 25 A: this new section 
is not connected with s. 25, but introduces 
additional provisions for the recovery of 
possession of property which has been the 
subject-matter of a decision of a Tribunal. 
The section is as follows: 

“25-A. When it has been decided under the pro- 
visions of this Act that a right, title or interest in 
immovable property belongs to’ a Notified Sikh 
Gurdwara, or any person, the Committee of the 
Gurdwara concerned or the person in whose favour 
a declaration has been made may, within a period of 
one year from the date of the decision or the date of 
the constitution of the committee, whichever is later, 
institute a suit before aTribunal claiming to be 
awarded possession of the right, title or interest in 
the immovable property in question as against the 
patties to the previous petition, andthe Tribunal 
shall, if satisfied that the claim relates to the right, 
title or interest in the immovable property which 
has been held to belong to the Gurdwara or to 
the person in whose favour the declaration has been 
made, pass a decree for possession accordingly, 

(2) Notwithstanding anything contained in any 


Act to the contrary, the court-fee payable on the 
plaint in such suit shall be five rupees,” 


Mr. Bhagat Singh argues that the open- 
ing words contemplate that a deci- 
sion under the provisions of the Act may 
be given that a right,title or interest in 
immovable property belongs to a notified 
Sikh Gurdwara; and the whole object of his 
appeal is to establish a foundation for pro- 
ceedings under this section. To give effect 
to. his view, requires, in my opinion, that we 
should interpret this s, (25-A) as by implica- 
tion extending the effect ofs. 14 (1) and 
reading that section as imposing on the 
Tribunal a duty not only to dispose of a 
petition under s. 10, but also to hear and 
determine an additional question, whether 
the Gurdwara is the owner of the property 


laimed in the petition under s. 10, The 
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strength of Mr. Bhagat Singh's argument 
lies in the fact that the power to a 
Gurdwara Committee to sue for possession 
by s. 25-A can never come into play, 
unless the Tribunal has power on‘the 
hearing of a petition under s. 10 to declare 
that a Gurdwara is owner of the property 
claimed in the petition. My. Bhagat Singh 
has shown very clearly that there is a 
hiatus inthe Act, as it now stands: it may 
be that if this hiatus had been brought to 
the attention of the draftsman of s. 25-A, 
that he would have added additional pro- 
visions, which might have been passed by 
the legislature; but it is not our function 
tospeculate on what might have happened to 
the section if this difficulty had been noticed 
at the proper time and as a result to give 
an. unwarranted meaning to the words of 
s. 14 (1) in order to arrive at a logical 
result. In my opinion, to give effect to Mr. 
Bhagat Singh's argument, we must be 
prepared to add to s.14 (1), a provision 
which it does not now expressly or impliedly 
contain for as I have already said the 


power to dispose of a petition is a well-” 


defined power and does not authorise the 
determination of a claim not contained in 
the petition itself. I would dismiss this 
appeal. 

Currie, J.—I agree. 


N. Appeal dismissed. 
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Debtor and creditor—Creditor holding security 
for debt—Seeurity dissipated—Consequent. inability 
to return security—Creditor becoming  insolvent— 
Suit for debt by Official Assignee—Maintainabili- 
ty. 

"Tt a creditor holding security sues for his 
debt, he is under an obligation on payment of 
the debt to hand over the security: and if 
having improperly made away with the security, 
he is unable to return it to his debtor he cannot 
have judgment for the debt. Where, therefore, 
the secruity has been dissipated, the creditor cannot 
sue to recover 
security was furnished and the Official Assignee 
of the insolvent is in the same position and his 
suit for such amount is not maintainable. 


plied. fot 
Mr. J. Hormusji, for the Plaintiff. 
Mr. M, Suleman, for the Defendants, 


the debt in respect of which the | 


Ellis `, 
and Company's Trustee v. Dixon Johnson (1), ap- ` 
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Judgment.—For several years the de- 
fendant firm had a current account with 
the S. A. R. M. Chettyar Firm. This 
account remained open until April 1933, 
when the S. A. R. M. Firm was adjudicat- 
ed insolvent in Insolvency Case No. 86 of 
1933 of this Court. At the date of the 
adjudication, the defendant firm had 
overdrawn the account of the extent of 
Rs. 4,246-14-0, and the Official Assignee 
has filed the present suit to recover the 
amount. The defendant firm does not dis- 
pute that on the date of the adjudication 
there was owing tothe S. A. R. M. Firm 
on this account the sum of Rs. 4,246-14-0, 
but. it denies that the plaintiff is entitled to 
maintain the suit. At all material times 
Chagganlal, the Managing partner of the 
defendant firm, had a deposit account with 
the S. A. R. M. Firm. After the current 
account had been opened, an arrangement 
was entered into between the S. A.R. M. 
Firm, on the one hand, and the defendant 
firm and Chagganlal, on the other, under 
which the defendant firm was to be allowed 
to overdraw its current account to the extent 
of the money lying to the credit of Chag- 
ganlal, It was also agreed that Chaggan- 
lal’s money was, if necessary, to be utilised 
for the adjustment of the defendant firm's 
overdraft. The security for the overdraft 
was in fact the money lying in Chagganlal's 
current account. Š 

At the time of the adjudication of the 
S. A. R. M. Firm, there was standing to 
Chagganlal’s credit in the deposit account 
the sum of Rs. 5,648-13-6, The defendant 
firm contends that as it was agreed that 
«his money was to be utilised for the adjust- 
ment of its overdraft, the plaintiff is not 
entitled in law to sue for the amount over- 
drawn, but must pay himself out 
of the amount standing. to the credit 
of Chagganlal. The defendant firm 
goes a step further and claims that ib is 
entitled to recover from the plaintiff 
Rs. 1,967-11-9, which it calculates is the 
difference between the sum lying to the 
credit of Chagganlal and the amount due 
by it on the current account, after adjust- 
ment of interest. The defendant firm hag 
in fact stamped its written statement to 
the value of the counter-claim, and asks 
for a decree for Rs. 1,907-11-9. It is obvious 
that the defendant firm cannot maintain 
this counter-claim. Although the money 
standing to the credit of Chagganlal is 
security for the amount due by the defen- 


dant firm on its current account with the | 
S. A. R, M. Firm, the balance does not- ` 
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belong to the defendant firm. Moreover, 
Ohagganlal ‘isnot a party to the suit. The 
counter-claim therefore presents no difficul- 
ty. 

The plaintiff contends that the amount 
standing to the credit of Ohagganlal 
cannot be set off against the amount due 
by the defendant firm, because the two 
accounts do not represent mutual dealings 
within the meaning of s. 47, Presidency 
Towns Insolvency Act. I am prepared to 
accept the contention that the case does 
not fall within the purview of s, 47, but I 
do not agree that this entitles the plaintiff 
to ignore the agreement between the S. A. 
R. M. Firm and the defendant firm with 
regard to the liquidation of the overdraft 
on the current account. The plaintiff-re- 
presents the S.A. R. M. Firm and unless 
there is some provision in the Presidency. 
Town Insolvency Act, which entitles him 
to repudiate ths agreement he is bound 
thereby. There is uo such provision and 
the plaintiff must therefore give effect to 
the agreement. 

To what extent the assets of the S. A. 
R. M. Firm will meet the claims of its 
creditors is not yet known, but the case 
has been argued on behalf of the plaintiff 
on the assumption that there will be a 
deficiency and that the security for the 
overdraft no longer exists. This makes no 
difference to the position so far as the 
plaintiff is concerned, though it does pro- 
vide an additional defence to the suit. The 
S. A, R. M. Firm could not refuse to make 
the adjustment on the ground that it had 
used Chagganlal’s money and was unable 
to replace it. The plaintiff isin no better 
position. The additional defence arises 
from the fact that equity does not allow 
a creditor holding security for his debt to 
sue for it, ifhe is not in a position to 
return the security: see Ellis and Com- 
pany's Trustee v. Dixon-Johnson (1). 

The case of Ellis and Company's Trustee 
v. Dixon-Johnson (1), was decided by the 
House of Lords and in more than one res- 
pect has direct bearing on the present 
case. I therefore consider that it would be 
useful to refer to the factsin detail and 
quote the principal portions of the main 
judgment, that of Viscount Cave, L. ©. 

Ellis and Company was a firm of 
stockbrokers with whom the defendant 
opened a speculative account and deposited 
with them as security for any‘debit balance 
which might from time to time be owing 

(1)- (1925) A 0-489; 94 - L’ J-Ch..221; 41 T L:R- 336; 
698 J 395; 153 L T 60. > : 
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by him on that account the indicia of title rule to which I have referred. The effect of the 
to various bonds and shares, including bankruptey was to close the account which had been 


. : 5 ; running and to transfer the rights of the brokers to 
certan rubber shares. In 1920, „Ellis and the trustee in their bankruptcy. But the rights of the 
Company sold rubber shares without the trustee were no larger than had been the rights of 
knowledge or authority of the defendant, the brokers and were subject to the like condition 
who was kept in ignorance of the sale til] 28 to the return of the securities. There was no 


: a aaa, BEKU oat 
after Ellis and Company had become Dank- ulus! srodit within the meaning of s, 3L of the Act, 
rupt. On the happening of this event the dent) was not fo a money payment present or future, 
trustee in bankruptcy rendered the defend- but to a return of his shares in specie as and when 
ant, a final account, which, after giving he paidon his debt This sight be veo}, and wa 
credit to the defendant for the proceeds of question of a aran lai or set off really oe 

the sale of the shares, showed a balance There is here a clear statement of the 
“due from the defendant. In an action to Jaw, In circumstances like the present 
recover that balance the trustee claimed the Official Assignee is in no better posi- 
that the rights of the parties ought to be tion than the insolvent and where the 
adjusted under the section of the Bank- security has been dissipated, he cannot sué 
-Tuptey Act, 1914, dealing with mutual to recover the debt in respect of which the 
‘credits. Lawrence, J., ordered an account security was furnished. The plaintiff's 
“to be taken and directed that the value of suit therefore fails for two reasons. In the 
the shares (to be ascertained when the first place he is bound by the arrangement 
account was certified) should be set off entered into with regard to the adjourn- 
against the claim of the trustee. When the ment of the overdraft. In the second place 
account was certified the shares had risen he ig not entitled to sue for the debt be- 
in value and exceeded the amount of the cause he is notin a position to return the 
‘debt. The dezision of Lawrence, J., was security. And I might add, in no circum- 
affirmed by a majority in the Oourt of AP- stances is a creditor entitled to be, paid 
‘peal (Warrington and Sargant L. JJ., twice, The suit will be dismissed with 
‘Pollock M. R. dissenting). e costs on the amount of the claim, but as 


The House of Lords held that the brokers the plaintiff has succeeded on the gounter- 
could not have maintained an action for Claim, he is entitled to’ costs on the sum of 
. their debt if they were not in a position to RS. 1,907-11-9. 


hand over the shares against payment, and X Suit dismissed. 
-that the trustee in bankruptcy had no ka 
higher rights that no question of set off PRIVY COUNCIL 


- arose under the mutual credits clause of 
the Bankruptcy Act, 1914, the right of the ` 
defendant being to a return of the shares 
in specie; and that in special circumstances 

- of the case the order of Lawrence, J., was . “Mee a ates Te y 5 


correct. In the course of his judgment 
Viscount Gave, L. O. observed: MARITIME NATIONAL FISH, Limitep 


Appeal from the Supreme Court of Nova 
Scotia, En Banco 
April 12, 1935 


“I have always understood the rule in equity to — APPELLANTS 
be that, if a creditor holding security sues for his versus 
debt, he is under an obligation on payment of the OCEAN TRAWLERS, Liurrep— 
debt to hand over the security; and if having impro- . RESPONDENTS 
perly made away with the security, he is unable to Contract—Frustration—Essence of—It should be 


return it to his debtor, he cannot have judgment for without default of either ‘i 

i i 4 1 party—Charter party contract 
the debt. If that rule had been strictly applied on becoming impossible of performance due to election of 
the hearing of this action, the action must have been one of the parties — Such party, if can excuse himself 
then and there dismissed ...... It is argued on behalf from liability under contract—Charter Party. 

' of the appellant that by reasons of the bankruptcy The essence of “frustration” is that it should not 
of the creditors the rule to which I have referred be due to the act or election of the party and it should 
should not have been applied in this case, but that be without default of either party. Where therefore, 
a‘balance should have been struck as at the date in the case of a charter party contract, the contract 
of the receiving order, and that either the amount becomes impossible of performance in consequence of 
realized on the sale of the shares before that date the election of one of the parties, itis such party's 
or damages for their sale should have been set off own default which frustrates the adventure and he 
under s. 31, Bankruptcy Act, against the debt, and cannot rely on his own default to excuse himself from 
judgment given for the balance. I am unable to liability under the contract. 


understand how the bankruptcy can have so modified > 
the rights of the respondent, If immediately before Messrs. C. B. Smith, K. C. and Frank 


the baniiraptoy the brokers had sued the respon- Gaham, for the Appellants, 
dent for the balance owing on his account, they Messrs. H. U, Willink and A.A. Mocatta, 
would have been met and defeated by the equitable for the Respondents. ` 5 
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Lord wright—The appellants were 
charterers of a steam trawler the St. 
Cuthbert which was the property of the 
respondents, The charter party, dated 
October 25, 1928, had originally been 
entered into between the respondents and 
“the National Fish Company, Ltd., but was 
later by agreement taken over by the 
appellants, It was for 12 calendar months, 
but was to continue from year to year unless 
terminated by 3 months’ notice from either 
party, the notice to take effect at the end of 


_ one of the years. It was expressly agreed 


> 


that the trawler should be employed in the 
fishing industry only; the amount of monthly 
hire was to be fixed on a basis to include a 
percentage of the purchase price, and also 
operating expenses. There was an option 
given to the charterers to -purchase the 
trawler. 

By letters, dated July 6 and 8, 1932, 
exchanged between the appellants and 
respondents, it was agreed that the charter 
party, as then existing, should be renewed 
for one year from October 25, 1932, but at 
a rate of monthly hire which was 25 per 
cent. lower than that previously paid : the 
amount so agreed came to $590°97 per 
month, It was also then agreed that in 
the event of the appellants giving notice on 
or before July 25, in any year that they did 
not intend to renew, they should further 
give notice whether or not they intended 
to exercise the option to purchase. In fact 
the appellants gave notice on January 27, 
1933, that they did not intend to renew the 
charter or to purchase the vessel. 

When the parties entered into the new 
agreement in July, 1932, they were well 


“aware of certain legislation consisting of 


an amendment of the Fisheries Act (c. 73 
Revised Statutes of Canada, 1927) by the 
addition of s. 69-A, which in substance made 
it a punishable offence to leave or depart 
from any port in Canada with intent to 
fish with a vessel that uses an otter or other 
similar trawl for catching fish, except under 
license from the Minister: it was left to the 
Minister to determine the number of such 
vessels eligible to be licensed, and Regala- 
tions were to be made defining the condi- 
tions in respect of licences. The date of 
this amending s. 69-A was June 14, 1929. 
Regulations were published on August 14, 
1931, former Regulations having been 
declared invalid in an action in which the 
appellanis had challenged their validity. 

The’St. Outhbert was a vessel which was 
fitted wish, and could only operate as a 
trawler with an otter trawl. 
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The appellants, in addition. to the St. 
Cuthbert, also operated four other trawlers, 
all fitted with otter trawling gear. < 

On March 11, 1933, the appellants applied 
to the Minister of Fisheries for licences for 
the trawlers they were operating, and in so 
doing complied with all the requirements 
of the Regulations, but on April 5, 1933, the 
Acting Minister replied that it had been 
decided (as had shortly before been an- 
nounced in the House of Commons) that 
licences were only to be granted to three 
of the five trawlers operated by the appel- 
lants ; he accordingly requested the appel- 
lants to advise the Department for which 
three of the five trawlers they desired to 
have licences. The appellanis, thereupon, 
gave the names of three trawlers other than 
the St. Outhbert, and for these three 
trawlers, licences were issued, but no licence 
was granted for the St. Cuthbert, In 
consequence, as from April 30, 1933, it was 
ne longer lawful for the appellants to em- 
ploy the St. Cuthbert as a trawler in their 
business. On May 1, 1933, the appellants 
gave notice that the St. Cuthbert was avail- 
able for re-delivery to the respondents; they 
claimed that they were no longer bound by 
the charter. 

On June 19, 1933, the respondents com- 
menced their action claiming $590:97 as 
‘being hire due under the charter for the 
month ending May 25, 1933: it is agreed 
that ifthat claim is justified, hire at the 
same rate Is also recoverable for June, July, 
August, September and October, 1933. E 

The main defence was that through no 
fault, act or omission on the part of the 
appellants, the charter party contract 
became impossible of performance on and 
after April 380, 1933, and thereupon thé 
appellants were wholly relieved and dis- 
charged- from the contract, including all 
obligations to pay the monthly hire which 
was stipulated. 

The defence succeeded before the trial 
Judge Mr. Justice Doull, His opinion was 
that there had been a change in tha law, 
inclading the regulations, which completely 
changed the basis on which the parties 
were contracting. He thought it “not un- 
reasonable to imply a condition to the 
effect that if the law prohibits the operation 
of this boat as a trawler the obligation to 
pay hire will cease,” He also thought the 
appellants were not bound to lay up an- 
other boat instead of the St. Cuthbert. ~ 

It seems that the learned Judge proceed- 
ed onthe footing that the change of law 
was subsequent to the making of the 
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contract whereas it was in fact anterior to 
the agreement of 1932 under which the 
trawler was being employed at the time 

‘Ne licence: was refused. 

. This judgment was unanimously reversed 
by the Judges in the Supreme Court en 
banco. The Judgesof that Court rightly 
pointéd out -that the discharge of a contract 

y reason of the frustration of the contem- 
Plated adventure follows automatically 
when the relevant event happens and does 
rct depend on the volition or election of 
either party. They held that there was in 
this case no discharge of the contract for 
One or both of two reasons. In the first 
Place they thought that the appellants 
when they renewed the charter in 1932 
were wellinformed of the legislation and 
when they renewed the charter at a reduc- 
ed rate and inserted no protecting clause 
in this regard, must be deemed to have 
taken the risk that alicence would not be 
granted. They also thought that if there 
was frustration of the adventure, it result- 
ed from the deliberate act of the appellants 
in selecting the three trawlers for which 
they desired licences to be issued, 

Their Lordships are of opinion that the 
latter ground is sufficient to determine this 
appeal. Great reliance was placed in the 
able argument of Mr. Smith for the ap- 
pellants on Bank Line, Limited v. Capel 
& Co. (1), and in particular on the judg- 
ment of Lord Sumner in that case. That 
case wasin principle very different from 
this because the vessel which was chartered 
in that case was actually taken from the 
control of the shipowners for a period such 
as to defeat the contemplated adventure; it 
„was in consequence impossible during that 
time for the shipowners to place the vessel at 
ithe charterer's disposal at al), In the 
present case the St. Cuthbert was not 
requisitioned: it remained in the respon- 
‘dents’ control “who were able and willing 
to, place.-it at the appellants’ disposal : what 
happened was that the appellants could 
‘not employ the St. Cuthbert for trawling 
with an otter trawl. No doubt it was 
expressed in the charterparty that the 
«St. Cuthbert should he employed under 
-the.charter in the fishing industry only, 
-but -the respondents did not warrant the 
.continued availability of the vessel for that 
employment nor was payment of hire made 
dependent on that condition. The St. 
Cuthbert -was available for the appellants 
-to make such useof her as they desired 
am (1) (1919) A O .435;:88 LJ K B 211; - POL T 129; 
14 Asp. MO 370; 63S J 177; 35 TLR 150, 
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and were able to make. This case is mor® 
analogous to sucha case as Krell v. Henry 
(2), where the contract was for the hire ofa 
window for a particular day: it was - not 
expressed butit was mutually understood 
that the hirers wanted the window in order 
to view the Oorenation procession : when 
the procession was postponed by reason of 
the unexpected illness of King Edward, 
it was held that the contract was avoided 
by that event: the person who was letting 
the window wasready and willing to place 
it atthe hirer’s disposal on the agreed 
date ; the hirer, however, could not use it 
for the purpose which he desired. It was 
held that the contract was dissolved be- 
cause the basis of the contract was that the 
procession should take place as contemplat- 
ed. The correctness of that decision has - 
been questioned, for instance, by Lord 
Finlay, L. ©. in Larrinaga v. Societe 
Franco-Americaine des Phosphates (3). Lord 
Finlay observes :— 

“It may be that the parties contracted in the 
expectation that a particular event would happen, 
each taking his chance but that the actual hap- 


pening of the event was not made the basis of the 
contract,” 


The authority is certainly not one to be 
extended : it is particulary difficult to ap- 
ply where asin the present case the pos- 
sibility of the event relied on as constitut- 
ing a frustration of the adventure (here 
the failure to obtain a licence) was known 
to both parties when the contract was 
made but the contract entered into was 
absolute in terms so far as concerned that 
known possibility. It may be asked whether 
in such cases there is any reason to throw 
the loss on those who have undertaken tê 
place the thing or service for which the 
contract provides at the other Parties’ 
disposal and are able and willing to do so. 
In Hirji Muljiv, Cheong Yue Steamship Go. 
(4), Lord Sumner at p. 510* speaks of frus- 
tration as 
“a device by which the rule as to absolute contracts 
are reconciled with a special exception which justice 
demands,” p 
Ina case such asthe present it may be 
questioned whether the Court should imply 
“a condition resolutive of the contract (which 
is what is involved in frustration) when 
‘the parties might have inserted an express 
condition to that effect but did not do 80, 


(2) (1903) 2 K B 740; 72 LJ K B 794; 89LT 328; 52 
WR 246. 
(3) 29 Com. Oas. l at p 7. 


(4) (1928) A O 497; 95 L J PO 121;134 LT 737; 
31 Com. Oas 199; 17 Asp MO8;42 TLR 359; 24 Lil. 
LR 210. bad 
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things might 
happen as they did, was present in their 
minds when they made the contract. 
This-was one of the grounds on which the 
Judges ofthe Supreme Court were pre- 
pared to decide this case. Their Lordships 
do not indicate any dissent from the 
reasoning of the Supreme Court on this 
point but they did not consider it necessary 
to hear a full argument or to express any 


final opinion about it because in their 
judgment the case could be properly 
decided onthe simple conclusion that it 


-was the act and election of the appellants 


which prevented the St. Cuthbert from 
being licensed for fishing with an otter 
trawl.. Itisclear that the appellants were 
free tdselect any three of the five trawlers 
they were operating and could, had they 
willed, have selected the St. Cuthbert 
as one, in which event a licence would 


have been granted to her. It is immaterial | 


to speculate why they preferred to put 
forward for licences the three trawlers 
which they actually selected. Nor is} it 
material as between the appellants and 
the respondents that the appellants were 
operating other trawlers to three of which 
they gave the preference. What matters 
is that they could have got a licence for 
the St. Cuthbert if they had so minded. If 
the case be figured as one in which the 
St. Cuthbert was removed from the cate- 
gory of privileged trawlers, it was by the 
appellants’ hand that she was so remov- 
ed, because it was their hand that guid- 
ed the hand of the Minister in placing 
the licences where he did and thereby ex- 
cluding the St. Cuthbert. The essence of 
“frustration” is that it should not be due 
to the act or election of the party. There 
does not appear to be any authority which 
has been decided directly on this point. 
There is, however, a reference to the ques- 
tion in the speech of Lord Sumner in 
Bank Line, Limited v. Capel & Co.(supra) (1) 
at p. 452* What he saysis: 

“One matter I mention only to get rid of it. 
When the shipowners were first applied to by the 
Admiralty for a ship they named three, of which 
the Quito was one, and intimated that she was the 


one they preferred to give up. I think itis now 
well settled that the principle of frustration of an 


. adventure assumes that the frustration arises with- 


out blame or fault on either side. Reliance cannot 
be placed on a self-induced frustration; indeed, 
such conduct might give the other party the op- 
tion to treat the contract as repudiated. Nothing, 
however, was made of this in the Courts below, and 
I will not now pursue it.” i 

A reference-to the record in the House 

LA 





¥ Page of (1919) A. O.—[Ed.] 
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cf Lords confirms Lord Sumner's view that 
the Court below had not considered the 
point, nor had they evidence or material 
for its consideration. Indeed in the war 
time the Admiralty, when minded to re- 
quisition a vessel, were not likely to give 
effect to the preférence of an owner, but 
rather to the suitability of the vessel 
for their needs or her immediate readi- 
ness and availability.: However, the point 
does directly arise in the facts now before 
the Board and their Lordships are. of 
opinion that the loss of the St. Cuthbert's 
licence can correctly be described, quoad 
the appellants as “a self-induced frustra- 
tion.” Lord Sumner in, Hirji Mulji v. 
Cheong Yue Steamship Co. (4) supra. at 
p.507 * quotes from Lord Blackburn in Dahl 
v. Nelson (5) who at p. 53f refers to a 
“frustration” as being a matter “caused 
by something for which neither party 
was responsible”; and again (p. 503 *) he 
quotes Brett, J..s words which postulate as 
one of theconditions of frustration that ‘it 
should be without any default of either 
party.” It would be easy, but it is not neces- 
sary, to multiply quotations to the same 
effect, Ifeither of these tests is applied to 
this case, it cannot, in their Lordships’ 
judgment, be predicated that what is here 
claimed to bea frustration, that is, by 
reason of the withholding of the licence, 
was a matter for which the appellants 
were not responsible or which happened 
without any default on their part. In 
truth, it happened in consequence of their 
election. If it be assumed that the per- 
formance of the contract was dependent 
on a licence being granted, it was that 
election which prevented performance, and 
on that assumption it was the appellants’ 
own default which frustrated the adventure; 
the appellants cannot rely on their own 
default to excuse them from liability under 
the contract. l 

On this ground, without determining 
any other question, their Lordships are of 
opinion, that the appeal should be dismiss- 
ed with costs. 

They will humbly so advise His Majes- 
ty. 

D. Appeal dismissed. 

Solicitors for the Appellants :—Messrs. 
Charler Russell & Co. 

Solicitors for the Respondents :—~—Messrs. 
William A. Crump & Son. 


(5) (1881) 6 App. Oas. 38; 50 L J Ch. 41i; 44 L T 381; 
29 W R 543: 4 Asp. M O 392, 


_ | *Pages of (1926): A. O.—j Ed.) | 
t Page of (1881) 6 App. Oas,—[Zd.] 
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_ PATNA HIGH COURT ~ 
Civil Revision Petition No. 589 of 1934 
March 11, 1935 
COURTNEY-TERRELL, C. J. AND AGARWALA, J. 
' BHIMRAJ KANAI LAL (Fipu) AND OTHERS 
: — PETITIONERS : 
versus 

MUNIA SHETHANI—Ocepostre Party 
Civil Procedure Code (Act V of 1908), s. 89, O. 
- XXIII, r.3, Sch. II—Suit filed—Arbitration out- 
fide Court—Parties coming saying it has been 


adjusted—O,. XXIII, r. 3, applicability—Matter, when - 


governed by Sch. II—Proceeding under O. XXIII, 
r. 3, whether exception to s. 89—‘“Or by any other 
law’ for the time being in force” in s. 89 must be 
read ejusdem generis with reference to specific 
legislation — Arbitration — Enforcing decision of 
“ another tribunal—Conduct of such tribunal must be 
- under Court's guidance—Practice —Pleadings— Court 
should find out law for itself —Inter pretation of 
' Statutes—Current meaning and original meaning— 
` Words “other law" in statute—Inter pretation. < 
If parties come to the Court with a cut and dried 
statement that the matters in dispute between them 
have been adjusted, then O. XXIII, r. 3, Civil 
Procedure Code, applies, but if they come to the 
Court stating that it is, true that they have re- 
ferred their dispute to arbitration but that they 
do not agree mutually to accept the decision 
which has been arrived at by another person, 
then the matter is no longer governed by O. XXIII, 
r,3,and in that case there being no agreement, 
the matter must be considered in the light of Sch, II, 
in fact O. XXIII, r. 3, distinctly contemplates that 
if the agreement, compromise or satisfaction presented 
to the Court is fit to be recorded there and then a 
decree in accordance therewith shall be passed. It 
is obvious that an agreement to go to arbitration and 
accept the award is not of such a nature that a decree 
can be passed in accordance therewith and the award 
whichis ultimately made by arbitration isin no 
` gense a part of the agreement. [p. 1054, col. 1.] 
Oase-law considered. ] 


he proceeding under O. XXIII, r. 3, for the re- - 


i fa compromise between the parties is not 
, beer teh to Pa 89 and that section doesnot take 
into contemplation that rule at allas being one of 
the proceedings by way of arbitration to which the 
section and the schedule are not to apply. [p. 1052, 
rhe words “or by any other law for the time 
being in force” in 8. 89, Qivil Procedure Code, must 
be read ejusdem generis with reference to a specific 
piece of legislation. It was not the intention of the 
legislature to override either the Arbitration Act 
or any other specific piece of legislation, but the 
intention was to state that all references to arbitra- 
tion of whatsoever kind, if they are intended to be 
givena binding effect must be conducted and 
instituted according to the provisions of Sch, II of 
the Act. [p. 1052, cols. 1 & 2.] ~~ 
When the Court is asked to enforce the decision 
of another voluntary tribunal the conduct of that 
tribunal should be under its guidance and subject to 
its control and subject, moreover, to the special provi- 
sions which are laid down in Sch. I. [p. 1053, col, 1.] 


roper duty of a party coming for relief to 

Py ions to eet forth the facts and ask for the 
remedy which he desires. It is quite immaterial 
whether in the course of his arguments he states that 
he relies upon such and such Tule or enactment which 
ives him the remedy and it is meaningless to state 
that the application which he makes is made “under 
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such and such rule.” The mere fact that his ap” 
plication is headed with the number and name of a 
statute or rule is entirely immaterial. It is the duty 
ofthe Court to proceed to consult the law and find 
out if it has power in the circumstances to award the 
relief or any suitable relief which the plaintiff may 
have asked. īp. 1051, col. 2; p. 1052, col. 1.] 

The current meaning of any particular word may 
differ widely from that of the words from which it 
was derived. [p. 1053, col. 2.] 

It would be contrary to all canons of the con- 
struction of statutes that, wherea Oode lays down 
that certain proceedings shall be governed by pro- 
visions contained therein and relating to those pro- 
ceedings, wordsreferring to “other laws" should be 
taken to refer to the Code itself. Jt is not open to 
the Oourt to substitute for the words “by any other 
law” ins, 89, Civil Procedure Code, the words “ex- 
cept as provided in this Actor by any other law.” 


[p. 1053, col. 1] 

O. R. P, from an order of the Small 
Cause Court Judge, Purulia, dated Sep- 
tember 7, 1934. 

Messrs, S, M, Mullick and S.C. Mazum- 
dar, for the Petitioners, 

Messrs, K, Husnain, R, S, Chatarji and 
S. K, Ray, forthe Opposite Party, 

Courtney-Terrell, C. J.—This petition 
originally came before Wort, J., and he 
has referred it for final disposal to a 
Bench of this Court. One Munia Sethani, 
the wife of one Tejpal, sued the defendants 
in the Small Cause Court for a sum of 
money for'rent of a certain house. The 
defence set up was that relationship of land- 
lord and tenant did not existand that the 
house in question was really the property 
of the defendants. When the suit had 
begun and was pending, the plaintiff and 
the defendants appear to have entered into 
an agreement that all disputes between 
them should be referred to the arbitra- 
tion of a certain named gentleman. It ap- 


pears that persons other than the actuaf 


parties to the suit were interested in the 
matter and were themselves disputants of 
various points and the husband of the 
plaintiff was one of these parties. There 
were others, but it is not necessary to 
mention them. It appears that the husband 
was ab that time an undischarged insolv- 
ent. 

Before the arbitrator could proceed to 
his award, the defendants for reasons of 
their own, purported to withdraw from the 
arbitration, The arbitrator, however, heard 
such of the parties ashe thought fit and 
proceeded to make what purported to be 
an award, whereupon the plaintiff applied 
to have the award filed and stated that the 
suit had been adjusted, that the provi- 
sions: of O. XXIII, r. 3, Civil Procedure 
Code, governed the case, ‘and that the 
award should be recorded asa com 


+ 
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promise of the suit. The defendants 
objected on the ground that there were 
defects in the award, that it was invalid, 
that there had not been a reference to 
arbitration as provided by Sch. II of the 


Code, that the husband of the plaintiff was ` 


an undischarged insolvent and incapable 
of making a mutual agreement with respect 
to property, and various other contentions. 
The Smell Oause Court Judge, | however, 
accepted the award and gave a decree for 
a sum of money which the arbitrator con- 


sidered that the defendants should pay to: 


the plaintiff. From this order the defend- 
ants came to this Court in revision. 

The matter of whether a voluntary 
arbitration between the parties, not under 
the auspices of the Court, entered into 
after a suit has been begun can be 
regarded as a compromise of the suit under 
O. XXIII, r. 3, has been the subject of 
much discussion in the Courts. The Courts 
of Bombay, Allahabad and Rangoon have 
taken the view that O. XXIII,r. 3, ap- 
plies to the matter and that in such cir- 
cumstances the award can be recorded. 
The High Court of Bengal and the High 
Court of Lahore have taken the opposite 
view of the matter. Iturn, therefore, first 
toaa short consideration of the cases which 
have so far been decided in this Court. 
They leave the question open for our 
present decision and are not conclusive 
one way or the other. 

The first case to which we have been 
referred isthat of Kokil Singh v. Ramasrey 
Prasad (1). The one conspicuous feature 
which is sufficient to differentiate this case 
from the case before us is this. The 
plaintiff had brought a suit for accounts 
and an agreement was entered into to 
refer the matter to arbitration. This was 
after the suithad begun. The agreement 
provided that the suit should be dismissed; 
and accordingly the parties, as thev had 
a right todo, went before the Subordinate 


Judge and asked that the suit be dis- 
missed and showed their agreement that 
that course should be taken. The suit 


was accordingly dismissed and the Court 
had no longer seisin of the matters in 
dispute. The parties, therefore, went away 
free to do as they liked, they went to 
arbitration, then came back tothe Court 
for the enforcement of the award as provid- 
ed by r. 20, Sch. II, Civil Procedure Code. 
It was contended before this Court that 

(1) 8i Ind. Cas, 994; A I R 1924 Pat, 488; 3 Pat. 
oo (1924) Pat, 110; 6 PL T 122; 3 Pat, L R 
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inasmuch as the agreement to go to 
arbitration had been entered into while 
the suit was still pending notwithstanding 
thatthe actual award took place after the 
suit had been dismissed, the award was 
not an award to which the Court could 
give effect. That argument was over- 
ruled for two reasons. In the firat place 
Ross, J., expressed the opinion that there 
was, even though a suit might be pending 
at the time, nothing to - prevent the 
parties from making a valid contract that 
the suit should be dismissed and the 
matter referred to arbitration; but further 
the argument was overruled because the 
learned Judge found as a fact that after 
the suit had been dismissed there was a 
further agreement for reference to arbitra- 
tion, that is to say, contract had been 
made at atime when it could not be denied 
that there was no suit before the Oourt 
and, therefore, even if the argument was 
valid in itself it had no application to 


‘the facts of the case. Therefore this deci- 


sion has no bearing upon the matter 
before us; it has no bearing’ upon the 
fundamental question as to whether the 
agreement and the award taking place 
while the suit was pending can be treated 
as a ccmpromise. 


The next case of this Court is 
Ramadhar Rai v. Subedar Pathak 
(2). In that case the parties, 


while the suit was pending, came to an 
agreement to submit their disputes to 
arbitration. They did not, as provided by 
the earlier part of Sch. II, apply for an 
order of reference, but they went away to 
the arbitrator selected by them. The 
arbitrator came to an award and the award 
was accepted by the parties as being the 
award in fact. Thereupon the parties 
came back to the Munsif and asked that 
the award should be recorded under 
O. XXIII, r. 3. This case to some extent 
illustrates a situation which frequently 
arises in the Courts. The proper duty ofa 
party coming for relief to the Court is to 
set forth the facts and ask for the remedy 
which he desires. It is quite immaterial 
whether in the course of his- argument he 
states that he relies upon such and such 
rule or enactment gives him the remedy 
and it is meaningless to state that the 
application which he makes is made 
“under suchand such rule.” The mere 
fact that his applicationis headed with 
the number and name ofa statue or rule 


(2) 138 Ind. Cas 82; A I R 1932 Pat, 205- 
237; Ind, Rul. (1932) Pat. 173; 13 P L Tagg O 11 Pat 
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is entirely immaterial. It is the duty of 
the Court to proceed to consult the law 
and find outif it has power in the cir- 
cumstancesto award the relief or any 
suitable relief which the plaintiff may have 
asked. The constant use of the words in 
making an application “under such and 
such a rule” ismuch to be deprecated and 
leads to a great deal of misunderstanding. 

Now in the case to which I have re- 
ferred, Ramadhar Rai v. Subedar Pathak 
(2), the learned Judges came to the conclu- 
sion that notwithstanding that there had 
been an arbitration and an award one of the 
parties had raised no objection to it. This 
was merely acase of the parties coming 
tothe Court and stating that they had 
arrived at an agreement with respect to 
their disputes and asking that the com- 
promise which they had arrived at should 
be recorded. If parties do come before a 
Court with acut anddried settlement of 
their disputes, it is nopart of the busi- 
ness of the Court to inquire as to how 
that dispute was in fact settled. It 
might have been settled by tossing a 
coin; it might be that the matter was 
referred to arbitration; it might even be 
that the parties had agreed to accept the 
decision of the arbitrator even though the 
arbitrator had grossly misconducted himself. 
Tf parties agree to an order which is to be 
made, then the application for recording 
that compromise and passing a decree in 
accordance therewith is a matter to be 
dealt with under O. XXIII, r. 3 ofthe 
Code and the matter of the .conduct of the 
arbitration is immaterial. For that reason 
the decision to which I have just referred 
was right and it is of no atsistance in 
solving the question before us, notwithstand- 
ing that in the course of the discussion the 
learned Judges mentioned the various 
> authorities in which there was a conflict of 
‘-opinion on the real question now before us. 
So much for the cases which have 
come before this Court. I now turn for a 
moment to a consideration of the legislation 
which is material. Section 89, Civil Pro- 
cedure Code, is to my mind clear and 


‘fic. Paragraph (1) states: 
ia an T E Ak provided by the 
Arbitration Act, 18:9, or by any other law for 
the time being in force, all reference to arbitration 
whether by an order in a suit or otherwise and all 
proceedings thereunder, shall be governed by the 

rovisions contained in Sch. IJ. 

The words “or by any other law for the 
time being in force” have been the sub- 
ject of some discussion; but,in my opinion, 
the words clearly must be read ejusdem 
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generis with reference to a specific piece 
of legislation, the Arbitration Act, 1899, 
andit means that it contemplated that 
further legislation may take place or that 
there may be already in existence specific 
legislation dealing with arbitration. It 
was not the intention of the legislature to 
override either the Arbitration Act or any 
other specific piece of legislation, but the 
intention was to slate that all references 
to arbitration of whatsoever kind, if they 
are intended to be given a bindingeffect, 
must be conducted and instituted accord- 
ing tothe provisions of Sch. II of the Act. 
Now it has been suggested further that 
the words “by any other law for the 
time being in force’ contemplate that 
the provisions of O. XXIII, r. 3, are con- 
templated by these words; but a reference 
to the various provisions of the Code will 
show thatthe Code was carefully drafted 
and that where a saving was intended to 
be made with respect to other provisions in 
the Code itself, those provisions were 
specifically mentioned and specifically 
excepted. In my opinion the proceeding 
under O. KALI], r.3, for the recording of 
a compromise between the parties, is not 
an exception tos. 8&9 and that section does 
not take into contemplation that rule at all 
as being one of the proceedings by way of 
arbitration to which the section and the 
schedule are not to apply. I now turn to 
the cases which support the view which I 
have attempted to enunciate. The first is 
an important judgment by Rankin, J., as 
he then was,in Amar Chand Chamaria v. 
Banwari Lal (3). 

I respectfully agree with the judgment o$ 
that very learned Judge that the policy of 
the legislation was that when parties come 
to the Courts of the land for a settlement 
of their disputes, they cannot withdraw 
from the jurisdiction £o long as the suit is 
pending. It is perfectiy open tothem if 
they wish to come to the Court and say 
specifically that they donot wish it to have 
anything more to do with the matter, the 
suit will be withdrawn and thereupon they 
can go away and do anything they like 
with the subject-matter of their dispute; 
but solong as they are before the Court 
it was in the contemplation of the 
legislature that that Court shall retain its 
jurisdiction, and therefore the first part of 
Sch, II, that isto ir. 16 to 19 inclusive of the 
Code, contemplates what is to be done 
when a suit is pending and the parties 


Pre 69 Ind. Cas. 808; AI R 1922 Oale 401; 49 O 
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desire to have recourse to arbitration rather 
than the arbitrament of the Court and 
specific provisions are made that in those 
cifcumstances the parties must apply for 
an order of reference and the subsequent 
conduct of the proceedings is to be accord- 
ing to those rules. Parties are at liberty 
moreover, according torr. 17 to 19, Sch. II, 
without beginning a suit atall,to come 
to the Court and state that they desire that 
their dispute shall be referred to arbitration 
and ask that the arbitration shall be con- 
ducted under the aegis of the Court just 
as ifa suit had in fact already begun. 
Rule 20 and those which follow contemplate 
the case of parties who have not begun a 
suit, who have submitted their differences 
to arbitration and who then come to the 
Court to have the award of the arbitrator 
enforced. In either of those three cases 
the conduct of the arbitration is always 
subject to the criticism that the rules in 
Sch, If have not keen followed and if so 
the Court will refuse to enforce the award. 

It has been contended on behalf of the 
plaintiff in the suit before us that there 
can be no possible difference between an 
application to the Court to enforce an agree- 
ment that such and such an order shall 
be made in thesuit by way of decree and 
an application asking that the order ofa 
person to whom the matter had been referr- 
ed should itself be enforced. Tomy mind 
there is all the difference in the world. In 
the one case the Court is asked to enforce 
the agreement between the parties; in the 
second case it is asked to enforce the 
decision of another tribunal. The policy 
of the legislation, in my opinion, is that 
*when the Court is asked to enforce the 
decision of another voluntary tribunal the 
conduct of that tribunal should be under 
its guidance and subject to its control and 
subject moreover, to the special provisions 
which are laid down in Sch. II; otherwise I 
can see no meaning to be put upon the 
words of s. 89 which are stringent and 
require that an arbitration shall not take 
place except under the terms set forth in 
the schedule; and therefore with the view 
of Rankin, J. tothat effect, I respectfully 
agree. His decision was subsequently 
followed in the Calcutta High Court in two 
cases, one in Guimoni Dassi v. Tarini (4), 
decided by a Division Bench and the other 
in Rohini Kanta v. Rajani Kanta (5). A 
similar view has been expressed by the 

(4) 104 Ind. Cas. 300; 55 O 538; AIR 1927 Cal 


887; 47 0 L J59, 
(5) 151 Ind, Oas. 761; A IR 1934 Oal. 643, 
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Lahore High Court in Hari Parshad v. 
Soogni Devi (6). Now the decisions on the 
lother side have largely turned upon the 
question of what is meant by a compromise 
in O. XXIII, r.3. It has been argued in 
this case that there is no difference 
between a compromise which says that a 
certain sum of money shall be paid or a 
certain thing shall be done, and a compro- 
mise which says that the parties shall abide 
by a decision of another person. With 
that argument I have already dealt. In 
the case of Gajendra Singh v. Durga 
Kumari (7) two of the learned Judges of 
the Allahabad High Court decided in 
favour of the view that th3 agreement and 
arbitration operated as an adjustment of 
the suit, but Mukherji, J., with whose 
argument I respectfully agree, took the 
opposite point of view. His discussion of 
the matter is to befound at p. 658* of 
the report and the passage which, to my 
mind, sums up his argument, is as follows: 
“There can be no doubt that the Civil Procedure 
Code uses a recognised expression for the proceeding 
which involves a reference of their dispute by the 
contending parties to athird party for his decision. 
This has been described as an “arbitration.” No- 
where in the Code has the word “arbitration” been used 


in a sense co-extensive with that of an ajudstment of 
a dispute by lawful agreement or compromise,” 


In other words, the provision relating to 
an agreement and compromise are of the 
character entirely different- from those 
which govern the conduct of a voluntary 
tribunal. I do not think it necessary to 
analyse in detail the decision in Chanbasap- 
pa Gurushantappa v, Baslingyya Gokurnaya 
(8) which was arrived at, after a very 
lengthy etymological discussion of the 
derivation of the word “compromise.” As 
was pointed out by my brother Agarwala, 
J., in the course of this discusion, the cur- 
rent meaning of any particular word may 
differ widely from that of the words from 
which it was derived, and I think therefore . 
that no useful purpose is served by ‘such 
method of consideration. The decision in 
Laljee Jesang Y. Chander Bhan Shukul (9) 
proceeded upon similar lines although not - 
at such great length and [ venture, however, 
similarly to disagree with it as with the 


(6) 67 Ind. Oas 123; A I R 1921 Lah, 232; 3 Lah. L 
162 i 


(7) 88 Iad. Cas. 768; 47 A 637; 23 AL J 581; AIR’ 
1925 All. 503 (E B). 

(8) 105 Ind. Cas, 516; 51 B 903; 29 Bom, L R 1254; 
A IR 1927 Bom. 565. 

(9) 131 Ind. Cas.57;A IR 1931 Rang. 58; 9R 3; 
Ind. Rul. (1931) Rang. 121, 
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a in Subbaraju v. Venkataramaraju 
(10). 

I agree with the opinion expressed by 
Wort, J., who referred this matter toa 
Bench, upon this point. He has pointed 
out that if parties come 
with a cut and dried statement that the 


matters in dispute between them have been’ 


adjusted, then O. XXIII, r. 3 applies, 
but if they come to the Court stating that 
it is true that they have referred their dis- 
pute to arbitration but that they do not 
agree mutually to accept the decision which 
has been arrived at by another person, 
then the matter is no longer governed by 
O. XXIII, r.3, and in that case there 
being no agreement, the matter must be 
Considered in the light of Sch. II; in fact 
O. XXIII, r. 3 distinctly contemplates 
that if the agreement, compromise or satis- 
faction presented tothe Court is fitto be 


« recorded, there and then a decree in accord- 


ance therewith shall be passed. It is 
obvious that an agreement to go to arbitra- 
- tion and accept the award is not of such a 
nature that a decree can be passed in ac- 
cordance therewith and the award which 
is ultimately made by arbitration is in no 
sense a part of the agreement. I would, 


E ‘therefore, direct that the order of the Small 


Caiise Court Judge giving effect to this 
alleged conipromise be set aside and the 
matter be remanded tothe lower Court to 
be dealt with according to law. The ap- 
Plication is allowed with costs: hearing fee 
ten gold mohurs. 


Agarwala, J.-In so far as it is materi- 
al for the purposes of the present appeal, 
O. XXIII, r. 3, provides as follows: 

“Where it is proved ‘to the satisfaction of the Court 
that a‘suit’has been adjusted wholly or in part by 
any lawful agreement or compromise .. aa the 
+ Court shall order such agreement or compromise to 
be recorded, and shall pass a decree in accordance 
therewith so far as it relates to the suit.” 


Th is clear that when the parties come 
to. a Court- in which a suit is pending and 
- state the terms on which they have adjusted 
their differences, the Court is bound to 
accept those terms as the terms on which 
the suit isto be settled, apart from any 
consideration asto the manner in which 
thoss terms have- been arranged: But if 
one of the “parties denies that the. matter 
in-dispute-has beensettled on the termis 
alleged by the: other party, the latter is 
reared to- prove the’ settlement _to the 


(10) 113 Ind. Oas, 632; 51 a minah 28. L W. 321; ATR 
3928 Mad. 1025; 55 ML J 429 is: 
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satisfaction of the Court. -If he alleges that 
the alleged settlement is the result of an 
arbitration proceeding agreed to between 
the parties, the Court is. confronted with 
the difficulty that under s.'89 of the Code 
“all reference to arbitration, whether by an order 
in a pending suit or otherwise, and all proceedings 


thereunder, shall be governed by the provisions 
contained in Sch. IJ,” 


unless otherwise provided by the Indian 
Arbitration Act, or by any other law for 
the time being in force. Turning. to 
Sch. II of the Code it is found that that 
schedule contemplates two classea of 
that is to say, arbitrations 
in pending’ suits, and arbitrations regard- 
in mattérs which are not the subject- 
matter of pending sunits. Arbitrations in 
pending suits are governed by paras. 1 
to 16 of the Schedule. Arbitrations in cases 
in which the dispnte is not the subject- 
matter. of a pending suit fall into two 
classes, governed respectively by para. 17 
and by paras. 20 and 21 of the Schedule. 
Paragraph 17 deals with the cless of cases 
in which, there being no suit pending, 
the parties agree in writing to refer 
their dispute to arbitration and require 
that the arbitration shall be conducted 
under the auspices of a Couri. Para- 
graphs 20 and 2] contemplate a case in 
which, there~ being no suit pending, the 
parties refer their dispute to arbitration 
without seeking the assistance of the 
Court and then apply to the Court to 
enforce the award, It is clearto me that, 
so far as pending suits are concerned, the 
matter in dispute can be referred to ar- 
bitration only in accordance with paras. 1 
to 3 of the Sch. II, that is to say, the parties 
must apply to the Court in which the 
suit is pending for a reference to an 
arbitrator, and the Court is then required . 
to proceed to appoint an arbitrator ard 
direct a reference to him. Section 89 is, 
in my opinion, mandatory and it follows 
from this view that when a suit is pend- 
ing, the matter in dispute may be referr- 
ed to arbitration only in accordance 
with that schedule. Not only does this 
view appear to be in accordance with the 
express provisions of the Code but also 
it avoids the anomaly of a Court proceed- 
ing with the trial of a suit in which the 
parties, behind the back of the Court, 
have sought the- adjudication of an arbi- 


trator and are endeavouring- to obtain a 


decision in two tribunals at the same 
time, I respectfully agree with the ob- 
servation of Beaman, J., in Vyankatesh 


= 
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Mahadev v. Ramchardra (11), that 


“where the Oourt is,’seised of a cause, its juris- 
diction cannot be ousted by a private and secret 
act of parties, and if-they, after having invoked 
the authority of the Court and placed themselves 
under its superintendence, desire to alter the tri- 
bunal and substitute’ a private arbitrator for the 
Court, they must proceed according to the law 
laid down in the first sixteen clauses of Sch. II”. 

This view of the matter in no way en- 
tails disagreement with the decision of a 
Division Bench of this Court in Rama- 
dhar Rai v. Subedar Pathak (2). In that 
case a dispute which was the subject- 


matter of a pending suit, wasreferred to 


arbitration by the parties, without the 
intervention of the Court. Although at 
one stage the plaintiff -in the suit appears 
not to have accepted the award that 
was made, the decision appears to have 
proceeded on the .basis that eventually 
neither’ party disputed the award (see 
bottom of p. 240* of the report). In these 


circumstances the Court directed the suit . 


to be disposed of in terms ofthe award. 
The decision in Kokil Singh v. Ramasrey 
Prasad (1) is not in conflict with this view. 
There the parties agreed to withdraw the 
suit and have the matter in dispute 
settled’ by arbitration. The suit was ac- 


cordingly withdrawn and the arbitra- 
tion proceeded. An application by 
one of the parties was subsequently 


made to the Court to file the award. At 
this time there was no pending suit and 
the Court therefore had power under 
para. 20 of Sch. II, Oivil. Procedure Onde, 
to file the award. It remains to notice 
another argument, namely, that the words 
any other law” in s. 89 include O. ANITI, 
T. 3. It would, however, be contrary to 
all canons of the construction of statutes 
that, where a Ocde lays down that cer- 
tain proceedings shall be governed by 
provisions contained therein and relating 
to those proceedings, words referring to 


- “other laws” should be taken to refer to 


the Code itself. It is not open to us to 
substitute for the words “by any other 
law" ins. 89 the words “except as pro- 
vided in this Act or by any other law.” 
Tf this had been the intention of the 
legislature it would have been made clear 
as in ss. 96, 100 and 104. 

I agree to the order proposed, 

D. i Application allowed. 


(11) 27 Ind. Cas. 46; A I R 1914 Bom. 184; 38 B 687; 


16 Bom. L R 653. 
*Page of 11 Pat, —[Ed.] 
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if within | 


Council—Decisions of Judicial Committee—Authority ` 


of—Whether binding on Kings Bench Division 


— Obiter dicta of Privy Council are entitled to ° 


highest respect from Indian 
—Contempt—Article in newspaper —Held, on. con- 
struction of article that contempt was committed; 
Per Derbyshire, C.J.—The right to punish by 
summary procedure contempts Court by 
scandalising the Court still exists. Surendra Nath 
Banerjee v. Chief Justice and Judges of Calcutta 
High Court(1) and Inthe matter of the Amrita 
Bazar Patrika (2), followed, McLeod v. Aubyn (9), 
Reg v. Gray (4)and Rez v. g 
Statesman (5), relied on. [p, 1059, col. 2.] 
It is wrong to say that there 
contempt of Court except in respect 
which has been heard or is pending, [ibid] x 
It isas much a contempt of Court to ‘say that 


of 


can be no 


the judiciary has lost its independence by reason ` 


of something it is alleged to have done out of 
Court, as to say that asa result of a case it 
has decided, it isclear that it has no inde- 
pendence or has lost what it had. It is immaterial 


whether the attackon the Judge is with reference ' 


to a cause about to be tried, or actuall 
trial, or recently adjudged; in each instanos, ad 
tendency is to poison the fountain of justice, to 
create distrust, and to destroy the confidence of the 
people in the Oourts which are of prime im- 
portance to them in the protection of. their - 
Tights and liberties. [p. 1061, col. 2.] wee N 
It is an unfortunate state of affairs if the official 
printer of newspapers printed in English has- only 
an imperfect acquaintance with the English language 
He, like the Editor, hasa duty to see that a.con- 
tempt of Court is not committed by the paper he 
prints and publishes, |p. 1062, col. 2; p. 1063, col. 1.] 


Per Mukerji, J—Every form of contempt: of 
Court is not to bedealt with in the summary form. 
The disadvantages that: it causes to -the party 
brought up before “the Court tobé dealt with, 
precluding him “from taking a~ plea and depriv-— 
ing himof his defence, are- obvious,, These are 
no technical considerations but very.” seridus con- 
siderations indeed. And unless ‘the Court is. sure 


_ that. such a procedure has ever been adopted in 


any case similar in nature to theone before it, or’ 
the Court feels that no other'efficient remedy is 
really available, the Oourt -cannot justify its suma 
mary action in any given case. It n- 


Courts— Precedents ` 


ros 


Editor of the New ` 


of’ a case ** 


3 


isa clear con< ~’ 


travention of the: fundamental rights of an accused ` 


. to be regularly tried to. deal with him summarily 


ifno real ‘urgency to resort to a summary pros” 
` eo 
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s 
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3 


“ cedure is disclosed. Vindication of the dignity of 
the Court apart from any question ofa tendency 
to obstruct justice or prejudice a trial in con- 
nection-with any particular case has never been 
consideredin any decision as justifying summary 
proceedings in contempt. Jt is “this actual in- 
terference with justice which is involved in con- 
tempt of Court with A regard to which Court. 
have chosen to takeaction in summary proceedings, 

. 1068, col. 1.1 
Pane object of the discipline enforced by the Oourt 
in case of contempt of Court is not to vindi- 
cate the dignity of the Court or the person of 
the Judge but to prevent undue interference 
with the administration of justice. The object 
of tha power to punish summarily is protec- 
tive and admonitory; the reason of the Court's 
jurisdiction to commit for ‘contempt is not for 
the’ protection of the dignity of the Court 
‘or of ites individual members but for the pro- 
tection -of the public,though it may be and often 
is that the public are to be protected by 
the upholding and maintaining untarnished the glory 
and reputation of the Court as regards its 
authority, fairness and impartiality. The true point 
~of viewfrom which the question has tv be 

. looked atin order to ascertain whether a scanda- 
lisation of the Court is a contempt deserving of 
being dealt with summarily is to examine the 
circumstances of the case and see whether in 
reality there is a tendency in the offending pub- 
lication ‘to obstruct the ordinary course of Justice 
or~prejudice the trial. If the reality of the thing 
is to be ‘regarded, the only cases in which such 

procedure would be justified would be cases 

“where the offending publication has some rela- 


n i j ding either expected 
* ,.% tion to a cause or a proceeding p 


me or.is pending or has been disposed of, 
While the ‘dignity of the „Court must always be 
upheld and maintained itis only the class of 
cases in which it becomes necessary to uphold and 
maintain it for some immediate specific purpose 
that the summary jurisdiction can belegitimately 
exercised. [p. 1068, col. 2; p. 1069, cols. 1 & 2.] | , 
“The essence , of contempt is action or inaction 
amounting to an interference with or obstruc- 
tion to orhaving a tendency to. interfere with 
or to obstruct the due administration of _ justice. 
Lowering the dignity of the Court or shaking the 
confidence of the public init, is undoubtedly re- 
‘prehensible. But if generalremarks impugning 
“the independence of a Court are made, such remarks 
can, tend to interfere with or obstruct the ad- 
‘ministration - of justice, only indirectly and remotely 
and inan ideal sense. And in such cases there 
can. be no warrant for theexercise of the extra- 
ordinary’ powers’ which the Court possesses to deal 
` with contempts, (p. 1069, col. 2; p. 1070, col. 1] 
~ ‘Simply, because summary procedure is a conve- 
, nient remedy, it should} not be resorted to. 


Per Costello, J.- It’ cannot .be gainsaid that the 
Courts of Record havé an inherent power of punish- 
iog -andin a summary way any act done or writ- 
ing published calculated -to bring the Court or a 
Judge ofthe .Court into contempt orto lower its 


authority (.2e., the class of contempt characterised - 


d Hardwicke in St. James Evening Post -Case, 
Pash ee Garvanor Hall (18) as scandalising a 
“Oourt: ora Judge). “That is part ofthe common 
‘Jaw of England-and was so atthetime when that 
law was introduced into India in the eighteenth 
century, and thenceforward administered by the 
Courts in this country. Thus itcomes about that 


fhe High Courts in India haye inherited or acquired, 
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by charter a ‘similar power. Tp. 1080, col. 1} 

In an article ina newspaper headed ‘Calcutta 
High Court’ consisting of two: -paras, in para. l 
reference was made to.a discussion 
said to have taken place the day 
Bengal Legislature Council about the administta- 
tion of the Calcutta High <Court, Then it was 
said that every word of Mr. N. K Basu, who: was 
one of the speakers in that discussion, was true. 
Then appeared the following passage: 

“It isso unfortunateand regrettable that at the 
present day the Chief Justice and the Judges find 
a peculiar delight in hobnobbing with the Exe- 
cutive withthe result the judiciary is robbed 
of its independence which at one timè attracted the 
admiration of the whole country.” Then it was said: 
“The old order of things has vanished. We wish, 
the Chief Justice and the Judges will appreciate 
the sentiments of the public. The generation 
that has gone by should be an ideal to them.” 

Held (Per Full Bench) that the words made a 
very serious allegation upon the Ohief Justice and 
Judges of the High Oourt in their judicial capaci- 
ties and were within the definition of contempt 
by scandalising the Court and the Editor, and the 
Printer and Publisher should be adjudged to be 
guilty of contempt of Court in respect of publishing 
the same; and that the High Court had, the 
right to punish by summary procedure the contempt 
of Court by scandalising the Court. 


à 
re 
Poa 


Per Mukerji, J.—There are three different sorts 
of contempts. One kind of contempt is scanda-. 
lising the Court itself, There. may likewise 
be a contempt in abusing parties who are 
concerned in causes. There may be also a 
contempt of the Court in prejudicing mankind 
against persons beforethe cause is, heard. There 
cannot be anything of greater consequence than 
to keep the streams of justice clear and -pure, 
that parties may proceed with safety both to 
themselves and their characters. St. James Even- 
ing Post Case Roach v. Garvanor Hall (18), follow- 
ed, [p.1064, col. 2.] $ 

By the word ‘Court’, is meant the Judges who 
constitute itand whoare entrusted by the constitu- 
tion with a portion of jurisdiction defined and marked 
out bythe common law, or Acts of Parliament., 


- ‘Contempt of the Court’ involves two ideas, contempt 


of their power and contempt of their authority,- 
The word ‘authority’ is frequently used to e@XPress,. 
both the right of declaring the law which ig; 
properly called jurisdiction and of enforcing, 
obedience to it, in which sense it is equivalent to 
the word power; but by the word ‘authority’ is not 
meant that coercive power ofthe Judges, but the 
deference and respect whichis paid to them and, 
their acts, from an opinion of their justice and. 
integrity. [p 1075, col. 2; p. 1076, col. 1.] 

Per Derbyshire, C. J. and Costello, J,—Proceedings 
for contempt of Court do not come 
the phrase “original criminal jurisdiction of the 
High Court” within the meaning of cl. 41, 


Patent (Oal). Proceedings for contempt of Court 


which was -; 
before in the “- 


within.. 


Letters. ` 


are of a peculiar nature; though it may be that 


in certain aspects they are quasi criminal they, - 
are not exercised as part of the original criminal 
jurisdiction of the High Court. [p. 1085, col, 2; p. 
1086, col. 1.] P 
There is inherent right to take such proceedings 
in the Oaleutta High Court by é 
position as a Superior Court of- Record.-- The 
power of the High Court to exercise jurisdiction of'a 
summary character in a case of contempt was 
conferred or affirmed by the Oharter under which 


virtue of. ita. 


A 


1935 
the Supreme Court was originally established: which 
Power the Caleutte High Court has inherited. The 
power to punish for a contempt of Court isa 
Power sui generis, It isnot a power which is or can, 
be exercised under the ordinary criminal juris- 
dictién of the Oourt. When the High Oourt as a 
Court of Record thinks it fit to exercise summary 
jurisdiction and under that jurisdiction punishes 
for a contempt of Court it is not open to the 
Person concerned to ask the High Court for leave to 
appeal to His Majesty in Oouncil, [p. 1057, col. 2.1 

Per Mukerji, J.—It is undisputed that the authority 
of the Judicial Committees so far as its effect 
on Indian Courts are concerned is far greater than 
that of any other Courtin the British Isles. 
Decisions of the Privy Council, though entitled 
to very great weight everywhere, are not binding 
on King's Bench Division. [p. 1076, col. 2.) 

A dictum of the Judicial Committee even if an 
obiter is entitled to the 
Indian Courts. [ibid.] 

In the Full Bench Case. 

Sir Tej Bahadur Sapru and Mr. C.C. 

Biswas, for the Editor, 


Messrs, S. N. Banerji and S.C. Mitter, for 


the Printer. 
In the Privy Council Application. 
Messrs. S. N. Banerji, C. Č. Biswas and 
B. K. Basu, for the Editor. 
Messrs. S. N. Banerji, C, C. Biswas and 
N. C. Chunder, for the Printer, 


Derbyshire, C. J.—On March 21, 1935, 
a speech was made in the Legislative 
Council of Bengal by Mr. N. K. Basu in 
which an. attack was made upon the Chief 
Justice and Judges of this Court. On 
March 23, this: speech was reported in the 
Amrita Bazar Patrika, a newspaper having 
alarge circulation in Caleutta and other 
parts of Bengal. Inthe same issue of the 
newspaper a leader appeared headed 
“Calcutta High Court”. After reading the 
said leader which was formally brought to 
the notice of the Judges of this Court upon 
an affidavit sworn by Mr. Oollet, the 
Registrar of this Court on its Original Side, 
J, on March 28, after consultation with the 
Judges of the Court, directed that a rule 
should issue upon the Editor (Tushar Kanti 
Ghose) and the Printer and Publisher (Tarit 
Kanti Biswas) ordering that the two eaid 
persons should show cause before this 
Court, on April 5, why they should not be 
committed or otherwise dealt with accord- 
ing to law for contempt of Court alleged to 
have been committed by them in having 
unlawfully published in the said issue of 
the said newspaper the article mentioned, 
The Printer and Publisher was served with 
the rule on March 29, but the Editor could 
not be served, because of his absence from 
Calcutta, until April 1. In the meantime, 
in its issue of March 30, the Amrita Bazar 
Patrika*published the salient parts of the 
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rule {except the leader) in the paper. On 
April 1, Mr. Collet applied to a Bench of 
this Court consisting of Costello, J., and 
myself for leave toserve notice of motion of 
less than four days, Such leave was 
granted, although in my view it was not 
necessary, lest any question should arise 
as regards the length of service later, The 
Editor was served on April 1. On. the 
following day an application was made by 
Mr. Biswas on behalf of the Editor that 
the returnable date for the Rule be made 
April 8, but this was refused by the Bench 
consisting of Costello, J, and myself. At 
the hearing of the said application by Mr. 
Biswas, I mentioned that the Amrita Bazar’ 
Patrika had published the rule as aforesaid 
in its issue of March30 and this was not 
denied by Mr, Biswas, Mr. Biswas stated 
that he did not intend to raise any question 
as to validity of service. Onthe same day, 
April 2, permission was asked on behalf of 
the Editor that Sir Tej Bahadur Sapru, an 
Advocate practising in the Allahabad High 
Court, should be granted permission to 
appear for the Editor, Such permission was 
granted by me. ves 7 


The affidavit of Mr. Collet, the Rule and 
the copy of the Amrita Bazar Patrika of 
Saturday, March 23, are before the Court, 
as also are affidavits of the Editor and the 
Printer and Publisher which were filed and 
delivered to the Court on April 4. Noob jec- 
tion has been taken to the length of Notice; 
and from the affidavits filed by the respon- 
dents it is clear that they have had- ample 
time in which to prepare their reply. The 
matter came on for hearing before a Full 
Bench of this Court consisting of myself, 
Mukerji, J., Costello, J., Lort- Williams, J., 
and Jack, J., on April 5, when the Editor 
was represented by Sir Tej Bahadur Sapru 
and Mr. O. ©. Biswas, whilst the Printer 
and Publisher was represented by Mr. S. N. 
Banerjee and Mr, 5. O. Mitter, ` eT 

The first part of the leading article 
referred to, reads as follows: 

“We are glad to find that in the Benga! Legislative 
Council yesterday there was a discussion about 
administration of the Calcutta High Gourt, 
word of Mr. N. K. Basu was true. It is go unfortu- 
nate and regrettable that at the present day the 
Ohief Justice and the Judges finda peculiar delight 
in hobnobbing with the Executive, with the result 
that the judiciary is robbed of its independence 
which at one time attracted the admiration of the 
whole country, The old order of things has vanished 
away. We wish the Ghief Justice and the Judges 
appreciate the sentiments of the public, The genera- 
tion that has gone by should be an ideal to them,” 

The rest of the article is concerned with 


Every 


. Matters which .this Court does. not think 


1058 


necessary to take note of. At the hearing, 
at a very early stage, I requested Sir Tej 
Bahadur Sapru to give his attention to the 
words; “It isso unfortunate...the admira- 
tion of the whole country. 
Sir Tej Bahadur argued that the article 
asa whole was not acontempt of Court, or 
if one, only a technical contempt not 
obstructing the course of justice, nor 
interfering with any trial and that the 
construction most favourable to the respon- 
dents should be placed uponit. He then 
proceeded to argue that having regard to 
the nature of the article, the Court had no 
- jurisdiction totake this summary proce- 
‘dure; that if it did amount to contempt, the 
Proper procedure was by way of informa- 
tion under s. 194, Criminal Procedure Code 
‘that other legal remedies were open to 
this Court to protect its honour; and that 
the Law Member, Sir B. L. Mitter, had in 
the Legislative Council vindicated the 
Court. With regard to the proceedings in 
the Legislative Council, this Court cannot 
take any action. With regard to the words, 
“Every.word of Mr. N. K. Basu was true”, 
the Court decided to take no action upon 
them as it considered that the subsequent 
words reflecting on the Chief Justice and 
the Judges and their independence were 
far more serious. As regards the contention 
that s. 194, Criminal Procedure Code pro- 
vided the proper remedy, this section reads 
“ag. follows: 

““(1) The High Court may take cognisance of any 
, offence upon a commitment made to it in manner 
hereinafter provided. Nothing herein contained shall 
be deemed to affect the provisions of any Letters 
Patent granted under the High Oourts Act, 1861, or 
any other provisions of this Code. (2) (a) Notwith- 
standing anything in this Code contained, the 
Advocate-General may, with the previous sanction of 
the Governor-General in Council or the Local 
Government exhibit to the High Court, against 
persons subject to the jurisdiction of the High Oourt, 
informations for all purposes for which Her Majesty's 
Attorney-General may exhibit informations on behalf 
of the Orown in the High Oourt of Justice in 
England. (b) Such proceedings may be taken upon 
every such information as may lawfully be taken in 
the case of similar information filed by Her Majesty's 
Attorney-General so far as the circumstances of the 


case and the practice and procedure of the said High 
Court will admit.” 


Therest ofthe section is not relevant. 
It will be noticed that for any Proceedings 
under s. 194, Criminal Procedure Code, to be 
taken, the sanction of the Governor-General 
or the Local Government is necessary. In 
previous cases of contempt of Court it has 
been the practice of this Court to issue a 
rule upon its own motion—see the case of 
Surendra Nath Banerjee v, Chief Justice 
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and Judges of Calcutta High Court (1), 
wherea libel was published concerning one 
of the Judges regarding his conduct ina 
case which had concluded, and this Court 
acted by way of a rule’ and summary 
procedure. The respondent contended 
that he ought to ‘be proceeded against 
under the provisions of the Penal Code and 
the Criminal Procedure Code, but this ` 
Court took the view that summary proce- 
dure was the proper procedure and on a 
consideration of the matterin the Privy 
Council it was held that this procedure was 
correct. Thesame point was also taken in 
In the matter of the Amrita Bazar 
Patrika (2)—and overruled—see per 
Ashutosh Mukerjee,J. at pp. 541-542*. 
That the summary jurisdiction in res- 
pect ofa contempt of this, Court which is 
a Court of Record does exist and has 
been exercised is beyond all question. 
It was then argued by Sir Tej Bahadur 
Sapru that the words complained of could 
be no contempt of Court because they did 
not refer to any case which has been 
heard or is pending; also that contempt 
of Court proceedings for scandalizing the 
Court itself had become obsolete. The 
latter contention was based upon the 
remarks of Lord Morris in McLeod v, 
Aubyn (3) at p. 5617, which says: 

“It (i. e. the summary process for contempt by 
scandalising the Oourt) is a summary process, and 
should be used only from a sense of duty and 
under the pressure of public necessity; for there can 
be no landmarks pointing out the boundaries in all 
cases. Committals for contempt of Court by scanda- 
lising the Court itself have become obsolete in 
this country. Oourts are satisfied to leave to public 
opinion attacks or comments derogatory or scanda- 
lous to them. But it must be considered that in ` 
small colonies, consisting principally of coloured 
populations, the enforcement of proper cases of 
committal for contempt of Court for attacks on the 
Court may be absolutely necessary to preserve in 
such a community the dignity of and respect for 
the Court". 

Now this is not a case of a small colony 
consisting of coloured populations and we 
must, therefore, examine Lord Morris’ 
words that committals for contempt of 
Court by scandalising the Court itself have 
become obsolete in England in the list 
of subsequent events. The year following 
the decision of McLeod v. Aubyn (3), 


(1) 10 O 109; 10 I A 171; 4 Sar, 474 (PO), 

(2) 45 Ind. Cas, 338; AI R 1918 Oal. 988; 19 Or. 
L J 530; 450 169; 26 C L J 459;21 C W 'N 1161 

B 


(3) (1899) A O 549; 68 L J P O 137; 15 T L R 487; 
48 W R 173; 81 L T 158. 

*Pages of 26 O, L. J.—[ Ed. 

Page of (1899) A. O.—[Ed.] s 
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the case of Reg. v. Gray (4) came 


In the matter of TUSHAR KANTI GHosH (CAL.) 


before a Court in England consisting of. 


the Lord Chief Justice (Lord Russell) and 
two other Judges, A journalist had writ- 
ten scandalous matter of a Judge at the 
Birmingham Assizes in connection with his 
words in Court. He wrote them after the 
case was over but before the Assizes had 
concluded. It was held that this was a 
contempt of Court. Gray apologised to the 
Court for his contempt and was fined £100 
and ordered to pay £25 costs. Lord Rus- 
sell said that but for the apology the 
Court would have thought it its duty to 
send him to prison for a not inconsiderable 
period of time (p. 41*). That case was 
reported in the Law Reports and a foot- 
note states that it is being reported as 
showing that in England a Oourt will 
still, where circumstances demand its action, 
exercise its jurisdiction to punish by sum- 
mary process a contempt by scandalising 
the Court, although no contempt has been 
committed ex facie of the Court or in respect 
of a case pending. Reg. v. Gray (4) was 
followed by the present Lord Chief Justice 
(Lord Hewart) in 1928 in Rex v. Editor 
of the New Statesman (5), where the sum- 
ming up of the Judge in a libel action 
was commented upon and it was said that 
an individual holding views of Dr. Stopes 
on birth-control j i 

“cannot apparently hope for a fair hearing in a 
Oourt presided over by Avory, J., and there are many 
Avorys.” . 

It was held that the respondent was 
guilty of contempt, but as he had apolo- 
gised, he was ordered merely to pay the 
whole costs of the proceedings. Lord 

ewart in his judgment said : P 

“Mr. Jowitt (Oounsel for respondent) in his extre- 
mely able argument had used from time to time 
phrases beginning with a conditional clause: If 
cn the fair meaning of -the words, they mean so 
and so; then he expressed apology. In the Court’s 
opinion there was no room for these conditional 
clauses. The words meant that in the opinion of 
the writer it was impossible for a person holding 
certain views to get a fair hearing before that Judge. 
If the expressions had ended with these conditions, 
it would have been’ necessary to take a very serious 
view of the matter, but b © the end that which 
had been conditional and reserved became uncondi- 
tional and unreserved and indeed was in that for 
in Mr. Sharpe's affidavit.” 

That such is the law in India is clear 
from the judgment of Ashutosh Mukerjee, 
J., in In the matter of the Amrita Bazar 
Patrika (2) at p. 5431, where the learned 


(4) (1900) 2 QBD 36; 69-L J Q B502;16TLR 
305; 64 J P 484; 48 W R 474; 82 LT 534, 
(5) (1928)44 T LR 301. 5 
“Page of¢(1900) 2 Q. B.—[Hd.] 
+Page of 26 O L J.—[#d.| > 
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Judge says as regards the remarks of- 
Lord Morris in McLeod v. Aubyn (8): | - 
“Ido not read the statement that committals for 
contempts of Courts by scandalising the Court itself 
had become obsolete in England, as- destructive of 
the authority of the earlier decisions on the sub- 
ject. Indeed, the proposition taken literally seems 
to go too far and it is significant that, in the very 
next year, proceedings were taken in England for 
contempt of Court in the case of Reg. v. Gray (4). 
There can I think be no doubt that where the 
circumstances clearly demand action of this descrip- 
tion, the Oourt will not hesitate to exercise its 
undoubted power to punish on summary process 
the contempt .of scandalising it and thereby 
attempting to interfere with the due course of 
justice”. i 5 . 
` There can be no question, therefore, < 
that the right to punish by summary 
procedure contempts of Court by scandalis- 
ing the Court still exists. As regards the 
contention that there can be no contempt 
of Court except in respect of a case which 
has been heard or is pending, I am unable 
to accept -this proposition. In Reg v. Gra 
(4), at page 40* Lord Russell said : 
“Any act done or writing published calculated to 
bring a Court or a Judge ofthe Court into contempt 
or lower his authority is a contempt of Court:“That 
is one class ofcontempt. Further any act dohe or 
writing published calculated to obstruct or interfere 
with the due courseof justice or the lawful process 
of the Courtsis a contempt of Oourt. The former 
class belongs to.thecategory which Lord Hardwicke, 
L. C., characterised as ‘scandalising a Oourt or a 
Judge. That description of that class of contempt 
isto be taken subject to one and an important 
qualification. Judges and Courts are alike open to , 
criticism, andif réasonable argument or expostulation. _ 
is offered against any judicial act as contrary to: 
Jaw or_ the public good, no Court could. or would’ 
treat that as contempt of Oourt. The law ought: 
not to beastute in such cases to criticise adversely - 
what under such circumstances and with such. an. 
object is published butit isto be remembered that . 
in this matter the liberty of the press is no greater 
and no less than the liberty of every subject of the 
Queen. Now, as Ihave said no one has suggested 
that this is not acontempt of Court and nobody has 
suggested, or could suggest, that it falls within the 
right of public criticism in the sense I have des- 
cribed, It is not criticism ; I repeat that it is 
personal scurrilous abuse of a Judge as a Judge, We 
have, therefore, to deal with it as acase of contempt 
and wehaveto deal with it brevi manu. This is not 
a new-fangled jurisdiction it isa jurisdiction as old 
asthe common lawitself of which it forms part. 
It is a jurisdiction the history, purpose and extent of 
which areadmirably treated in the opinion of Wilmot, 
O.J. (then Wilmot, J.) in his Opinions and 
Judgments in Rea v. Almon (6).” | ~- 
Judgment was never delivered in Rex v. 
Almon (6), but the judgment written by 
Wilmot, ©: J., was published some years 
afterwards and has been approved, as just 


shown by the Chief Justice in Reg v. Gray 


(4), and in many other cases 
(6) (1765) Wilmot’s Opinions 243, 


including 
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In the matter of the Amrita Bazar Patrika 
(2) in 1917 by Ashutosh Mukerji. J., at 
pe 9394. Wilmot’s opinion was discussed 
and approved by Wills, J., in Rex v, Davies 
(7), at p. 41} where the question was raised 
asto whether inferior Courts in England 
should be protected by the High Court 
against interference in their proceedings 
by comments in the press. At p. 40} Wills, 
J., says ; 

“And aconsiderable part of the undelivered judg- 
ment of Wilmot, O. J.,to which we have referred 
is devoted to showing that the real offence is the 
wrong done tothe public by weakening the authority 
and influence ofa tribunal which exists for- their 
good alone. He adds that such conduct is pre- 
eminently the proper subject of summary jurisdic- 
tion. Attacksupon the Judges, he says, excite in the 
minds of the people a general dissatisfaction with 
all judicial determinations... and whenever men's 
allegiance to the laws is so fundamentally shaken, it 
isthe most fatal and dangerous obstruction of justice 
; rapid and 
immediate redress than any other obstruction what- 
soever notfor the sakeof the Judges as private 
individuals, but because they are the channels by 
which the King’s justice is conveyed to the people, 
-To be impartial and tobe universally thought . so 


‘are both absolutely necessary for giving justice that 


free, open, and unimpaired current which it has for 
many ages found all over this kingdom.” | 


I will now turn tothe words complained 
of and consider what is their ordinary 
meaning, They consist of two allegations: 
(1) that the Ohief Justice and Judges take 
a peculiar delight in hobnobbing with the 
Executive; and (2) with the result that the 
judiciary is robbed of its- independence 


‘whichat one time attracted the admiration 


of . the whole country. The word “hobnob- 


., bing” is defined in dictionaries as “drinking 
+ with or being on familiar terms with.” If 


the first- allegation had stood alone, it 
would be scurrilous abuse with a sugges- 
tion which might or might not, have been 
contempt of Court; but when the words 
follow: “withthe result the judiciary is 


“robbed of its independence which at onetime 


attracted the admiration of the whole 
country” the words beyond doubt made a 
very serious allegation upon the Chief Justice 
and Judges of this Court in their judicial 
capacities. 

The plain inference is that the Chief 
Justice and Judges by their conduct have 
put themselves ina position in which they 
cannot exercise their judicial functions with 
independent minds: that they lean towards 
the Executive in matters coming before 
ere beers Hale NG may be in- 
sW R 107; suri S ARUS ATURIN 
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terested; and that they are no longer cap- 
able of doing even-handed and impartial 
justice according to law. In this Court 
there are at all times cases being tried or 
waiting to-be tried in which the Crown 
through some branch of the Executive is 
interested, either as a prosecutor or a liti- 
gant and the inference is that in these 
cases the Chief Justice and the Judges 
cannot do even-handed and ‘impartial 
justice. This Court has, and I trust always 
will have, the deserved reputation of doing 
even-handed and impartial justice. Once the 
impression is created in the minds of the 
public that the Chief Justice and the 

Judges of this Court are not independent, 
and that they lean towards the Executive 
and that consequently in matters in which 
the Crown is concerned either as prosecutor 
or litigant, the case of the prisoner or 
accused or the opposite party cannot or 
will not be heard and determined solely 
according to the evidence and the law, the 
confidence of the whole community in the 
administration of justice in this province of 
Bengal will be undermined. No greater 
public mischief than that can be possible. 
Such words are in my view clearly within 
the definition of contempt by scandalising 
as enunciated by Lord Russell in Reg. v. 
Gray (4), and are clearly within the defini- 
tion given by Wilmot, O. J. 

In the course of his argument Sir Tej 
Bahadur Sapru cited a book on contempt 
of Court by Sir John Oharles Fox in which 
the opinion expressed by Wilmot, O. J., in 
“Rex. v. Almon (6), was attacked and alleged 
to be not historically accurate. That 
same opinion had previously been published 
by Mr. Fox, ashe then was, in the Law 
Quarterly Review, Vol. 24, pp. 184 and 266. 
That opinion was quoted in In the matter 
of the Amrita Bazar Patrika (2), and was 
dealt with by Ashutosh Mukerji, J. at p, 541* 
as follows : 

“I am not unmindful that a learned writer (Mr. John 
Oharles Fox in the Law Quarterly Review, Vol. 24, 
pp. 184 and 266) has maintained the view that the 
opinion expressed by Wilmot, O. J., in Rex. v. Almon 
(6), is not historically accurate, Let us assume that 
this criticism is well-established on the ancient autho- 
rities, and that while originally the superior Oourts 
of Common Law had -jurisdiction to punish only 
disobedience to the King's writ summarily by fine 
and imprisonment upon attachment, they had juris- 
diction only on indictment or bill to punish con- 
tempts in facts and other obstructions to the admin- 
istration of justice such as libelling the Court or the 
Judge. Let us assume also that the development of 
the summary jurisdiction to punish contempts has 
been of slow growth and that the earliest recorded 
case of libel or slander on the Court or a Judge by a 
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stranger unconnected with the service of process, 
whish was punished summarily by attachment, 
cannot be traced to a period anterior to 1720. Surely 
this cannot but be regarded now as a matter of other 
than antiquarian interest. We have abundant ‘com- 
petent authority’ ‘not irreconcilable to clear legal 
Principle’ in support of the view that a superior 
Court of Record does possess the power to punish 
summarily contempts of Courts of the description 
now before us. Sir Barnes Peacock, O, J. maintained 
and applied this principle in Re Abdool and Mahtab 
(8) and Re William Taylor (9), which upon a full 
review of the authorities was re-affirmed in Legal 
Remembrancer v, Moti Lal Ghose (10). We have also 
the pronouncemant of the Judicial Committee to the 
same effect in McDermott v, Judges of British Guiana 
(11), where they confirmed the view indicated in the 
earlier cases of Smith v. Justice of Sierra ‘Leone (12) 
and Rainy v. Justices of Sierra Leone (13), Aa 
regards the power of Indian High Courts, in @ case 
of this character, we have two decisions by the Judicial 
Committee, namely, Surendra Nath Banerjee v, Chief 
Justice and Judges of Calcutta High Court (1) and 
Re Sarbadhikari (14). In the former case it was 
ruled that the High Court had power to punish in 
& summary manner, by fine or imprisonment or both, 
8 contempt of Court, which, in that case, as in the 
Present, consisted in the publication out of Court of 
a libel on one or more of the Judges, ln the latter 
case, the Judicial Oommittee held that there was no 
doubt that the publication of the libel in question 
constituted a contempt of Court, which might have 
been dealt with by the High Court in a summary, 
manner, by a fine or imprisonment or both. In my 
opinion, „these repeated pronouncements by the 
Judicial Committee conclude the matter, so far as 
‘competent authority’ is concerned, and no useful 
purpose can be served by an examination of the 
Hae oe basis of the opinion expressed by Wilmot, 
I have given attention to the arguments 
of the learned Advocates appearing for 
both the Editor and the Printer'to the effect 
that these words are reasonable criticism 
and fair comment on a matter of public 
interest. To be fair comment they must 
have some basis in fact. These allega- 
tions are untrue. The words used are in- 
temperate “taking peculiar delight in 
hobnobbing; the judiciary is robbed of its 
independence.” Such words are not 
“reasonable argument or expostulation offered against 
any judicial act as contrary to law or the public 
good" 
such as no Court could or would treat as 
contempt (to use the words of Russell, O. J., 
in Reg. v. Gray (4), p, 404) but are definite 

(8) 8 W R Or. 32. 

(9) 44 Ind. Cas. 930; A I R 1918 Cal. 713; 19 Or. L 
J 402; 26 O L J 345. 

(10) 20 Ind. Cas, 81; A IR 1914 Oal. 69; 14 Or. LJ 
321; 41 O 173; 170 W N 1253; 18 O L J 452 


ai (1868) 2 P O 341; 5 Moo. PO (x s) 466; 17 W R 
352; 20 L T74. 
(12) (1841) 3 Moo P O 361. 


(13) (1852-53) 8 Moo. P O 47:97 R R 26, 
(14) 29 A 95; 341A 41; 4 A L J34; 9Bom. LR 
9:110 WN 273;5 OL J230;17MLJTĘI ML 
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allegations that the Court has lost its in- 
dependence.. It is argued that the words 
“which at one time attracted the admiration of the 
whole country, The old order of things has vanished, 
We wish the Ohief Justice and Judges appreciate 
the sentiments of the public. The generation that 
has gone by should be an ideal to them ” 


show that the article was no more than a 
sincere attempt to draw the attention of 
the Judges to a matter of public concern. 
I do not accept that view. It seems to me 
that the addition of the subsequent words 
was a device intended to give the writer 
some plausible way out of his difficulties 
if he found himself in trouble by reason 
of the words he had written previously. 
Whether that view is correct or not 1 find 
nothing in the rest of the article, either as 
regards the words preceding or following 
those complained of, which make them any 
the lessa contempt of Court. Mr. Banerji 
suggested that the words were a criticism 
of the administration of the Court, not of 
its judicial work. If so, how could the 
judiciary be said to be robbed of its in- 
dependence? Further it was the inde- 
pendence of the judiciary, not the indepen- ` 
dence ofthe administration of the Court 


“which at one time attracted the attention 


of the whole country.” The whole country 
might know-oi the judiciary of the Court, 
but it could hardly know of the adminis- 
trative side of the Court which is of much 
lesser importance. With regard to the con- 
tention that it is not contempt of Court 
because it has not arisen out of any case 
which has been heard or a case pending, 
it must be remembered that there are. at 
all times many cases pending in this Court 
in which the executive in some branch. 
or other is concerned. Such cases both on 
the criminal and civil sides of the Oourt 
are day in, day out being tried or waiting 
to be tried. On this point Ashutosh Mu- 
kerjee, J.,in In the matter of the Amrita 
Bazar Patrika (2), says at p. 540*: 

“From this standpoint, it is immaterial whether 
the attack on the Judge is with reference to a cause 
about to be tried, or actually under trial, or recently 
adjudged; in each instance, the tendency is to poison 
the fountain of justice, to create distrust, and to 
destroy the confidence of the people in the Courta 
which are of prime importance to them inthe pro- 
tection of their rights and liberties,” 

It seems to me to be as mucha contempt 
of Court to say that the judiciary hag lost 
its independence by reason of something 
it is alleged to have done out of Court, as 
to say that as a result of a case it has 


decided, it is clear that it has no independ- 
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ence or haslost whatit had. I- am, there- 
fore, of opinion that the words complained 
of were a contempt of Court. With regard 
to the argument that these proceedings, 
summary in nature, were not the appro- 
priate proceedings, and that the appreciate 
course would have been to lay an infor- 
mation against the respondents and have 
the matter tried in a criminal Court ; if 
these words area contempt of Court, and 
I have held that they are, then the Court 
has jurisdiction to deal with them in the 
usual way in which contempts are dealt 
with, namely by summary procedure. This 
is a contempt which, in my view, unless 
-dealt with speedily, is likely to produce 
the gravest results as regards respect for 
law in this province, since it is calculated 
to undermine the confidence of the public 
in the administration of justice. No in- 
stance of a case of this kind being dealt 
with by way of information or indictment 
in modern times was brought to our notice 
by the respondents’ Advocates and I have 
not been able to find any. My view is that 
taken by Wills, J., in Rex v. Davies (7) : 


“The undoubted possible recourse to indictment or 
criminal information is too dilatory and too incon- 
venient to afford any satisfactory remedy. It is true 
that the summary remedy, with its consequent with- 

. drawal of the offence from the cognizance of a jury, 
is not to be resorted toif the ordinary methods of 
prosecution can satisfactorily accomplish the desired 
“result, namely to putan efficient and timely check 
upon such malpractices, But they do not. Wilmot, 
O. J., said: ‘Iam as great a friend to trials of facts 
by a jury, and would step as far to support them as 
any Judge who ever did or now does sit in West- 
‘minster Hall, butifto deter men from offering any 
indignities to Courts of justice, it is a part of the 
legal system of justice in this kingdom that the 
Court should call upon the delinquents to answer 
for such indignities, ina summary manner by atrach- 
ment, we are as bound to execute this part of the 
system as any other.” 

Mr. Justice Ashutosh Mukerji ia In the 
matter of the Amrita Bazar Patrika (2) 
said : 

“No doubt, as Lord Morris observes in McLeod v. 
Aubyn (3), at p. 561*, Courts may be satisfied some- 
times to leave to public opinion attacks or comments 
derogatory or scandalous to them. But I do not 
accede to the argument that it is invariably prudent 
for the Court to assume an attitude of indifference 
or to institute regular criminal proceedings against 
the offender. In this connection reference may ap- 

- propriately be made to the weighty words of Kent, O, 
J., in an American case, Yates v. Lansing (15): 
‘Whenever we subject the established Courts of the 
land to the degradation of private prosecutior, we 
subdue their importance and destroy their authority. 
Instead of being venerable before the public, they 
become contemptible; and we thereby embolden 
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the licentious to trample upon everything sacred 
in society and to overthrow those institutions 
which have hitherto been deemed the best guar- 
dians of civil liberty.’ ” 

These were the words used by Ashutosh 
Mukerji, J., 18 years ago in a contempt 
of Court case in thisCourt. For the above 
reasons [I hold that the words complained 


. of are properly dealt with by this sum- 


mary procedure. I am further of the opinion 
thatit was and is our duty in our adminis- 
tration of justice in this province to pro- 
ceed in this summary manner to deal 
with the matter. Towards the end of the 
case an opportunity was given by the 
Court to each of the respondents, through 
their Advocates, to tender an apology. 
The Advocate for each respondent replied 
that he had his instructions and had 
nothing further to say. No apology was 
offered. The Editor, Tushar Kanti Ghose, 
in his affidavit (para. 4) says that he had 
not seen the article before publication 
but takes full responsibility for the same. 
He also says in para.5 that the article 
was written by way of reasonable criti- 
cism and fair comment on the basis of 
‘the reports of the Legislative Council 
and refers to certain annexures to the 
affidavit. I have perused the arnexures 
-but I cannot see how they would help 
either of the respondents in any way if 
‘indeed they were relevant. The Editor 
further says that the object is to guard 
the reputation possessed by this Court. 
As regards this plea, I can only :say that 
to attack the Judges of the Court in the 
way they have been attacked in the 
-words complained of cannot in any way 


guard the reputation of the Court: o 
the contrary it is bound to undermine if. 


As to the other matters’ raised in the 
affidavit I have dealt with them in the 
above judgment. 


The Printer, Tarit Kanti Biswas, says 
in his affidavit that he is only imper- 
fectly acquainted with the English lan- 
guage and as printer has no control over 
the insertion of any matter in the columns 
of the newspaper; that his knowledge of 
the English language is very limited and 
in the course of his duties he has got to 


‘take any orders from the editorial and 


managerial staff of the paper. He also 
says that he had no intention to show 
any disrespect to the Chief Justice and 
Judges and he denies that he had com- 
mitted any contempt of Court. I am bound 
to say that it is, an unfortunate state of 
affairs if the official printer of newspapers 
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printed in English has only an imperfect 
acquaintance with the English language. 
He, like the Editor, has a duty to see 
that a contempt of Court is not committed 
by the paper he prints and publishes. 
The Printer further craves leave to refer 
to the Editor's affidavit as part of his 
affidavit, and by so doing adopts the 
Editor's attitude. The Editor in his aff- 
davit took responsibility for the article. 
In my judgment the words of the article 
complained of with or without the pre- 
ceding and succeeding words are a con- 
tempt of this Court and in my judgment 
Tushar Kanti Ghosh and Tarit Kanti 
Biswas should be adjudged to be guilty 
of contempt of Court in respect of the 
publishing of the same. 

Mukerji, J.—This Rule has been issued 
on Tushar Kanti Ghosh, the Editor, and 
Tarit Kanti Biswas, the Printer and 
Publisher of a newspaper called the 
“Amrita Bazar Patrika,” to show cause 
why they should not be dealt with in accord- 
ance with law for publishing in that 
newspaper of March 23, 1935, an article 
on the Calcutta High Court. The article 
is headed “Calcutta High Court.” It con- 
sists of two paragraphs. In para. 1 re- 
ference was made to a discussion which 
was said to have taken place the day 
before in the Bengal Legislature Council 
about the administration of the Calcutta 
High Oourt. Then it was said that every 
word of Mr. N. K. Basu who, it may be 
mentioned here, was one of the speakers 
in that discussion, was true. Then ap- 
peared the following passage : 

“It is so unfortunate and regrettable that at the 
present day the Ohief Justice and the Judges find 
a peculiar delight in hobnobbing with the Exe- 
cutive with the result the judiciary is robbed of 
ite independence which at one time attracted the 
admiration of the whole country.” 

Then it was said : 

“The old order of things has vanished. We wish 
the Ohief Justice and the Judges will appreciate 
the sentiments of the public. The generation that 
has gone by should be an ideal to them.” 

In para. 2 some suggestions were 
made as regards the principles to be 
adopted inthe recruitment of Judges, and 
later on it was said : 

“Really good men with practical experience would 
consolidate that pleasant feeling of the public towards 
the High Court and would helpin its efficient 
administration.” : 

Lower down the 


occurs : 
“Ifthe powers-that-be deliberately and syste- 
matically ride roughshod over the feelings of the 
ublic, a time would soon come when things will be 
eyond alb redemption and their mistakes will be 
beyond all repair.” 


following passage 
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The opposite parties have appeared in 
this case and have filed affidavits in answer 
tothe Rule. The Editor in his affidavit 
has said that the article was not written by 
him and that though in fact he had not 
seen it before publication yet he took full 
responsibility therefor as Editor of the 
said newspaper. He had said further that 
the object of the said article was to guard 
the reputation possessed by the Honourable 
Court ever since its establishment. And 
it has been submitted that the said article 
on fair reading of it does not constitute any 
contempt of this Hononrable Court, nor 
wasit written witha view to bring this 
Honourable Court or the Hon'ble the Ohief 
Justice and Judges into contempt. The 
Printer and Publisher to his affidavit has 
stated that he draws a_ salary of Rs. 110 per 
month, that he is imperfectly acquainted 
with the English language, that as Printer 
he has no control over the, insertion of any 
matter in the columns of the newspaper, 
but in the course of his duties he has got 
to take any orders from the editorial and 
the managerial staff regarding matters, to 
be inserted. He has said further that in 
printing the article he had no intention to 
show any disrespect to the Hon'ble the Chief 


Justice or any ofthe Judges of this 
Honourable Court. 
Almost at the commencement of the 


hearing of this case, it was pointed out by 
the Court that the portion of the article, to 
which attention should he confined for the 
purposes of this case, is contained in the 
following words : 

“It is so unfortunate and regrettable that at the 
present day the Ohief Justice and the Judges find 
a peculiar delight in hobnobbing with the Executive 
with the result the judiciary is robbed of its inde- 
pendence which at one time attracted the admira- 
tion of the whole country.” 


Sir Tej Bahadur Sapru appearing on be- 
half of the Editor and Mr. Banerjee appear- 
ing on behalf of the Printer and Publisher 
have endeavoured to make out thatthe 
word “administration,” which appears in 
the first sentence with which the article 
opens, plainly indicates that the writer was 
dealing with the subject of administration 
of the Calcutta High Court in the sense of 
the administrative supervision that it exer- 
cisesover Subordinate Courts. It has also 
been argued thatthe articles expressed the 
sentiments of the public and wanted the 
Judges to appreciate them because it wag 
the duty of a newspaper to call attention to 
the sentiment of the public with regard 
to the administration of the High Court, 


It has also been said that the Editor 
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probably was taking a wrong and exagge- 
rated view of public sentiment but that 
the reputation of the Court was so profound 
that the passage like the one in the article 
could not possibly undermine the confidence 
of the public in its independence and 
integrity. It has also been said that the 
word “hobnobbing” was used in the sense 
of eating and drinking together, or, in 
other words, of cultivating social inter- 
course and that although it may have been 
avery silly thing to have referred to such 
conduct on the partof the Chief Justice 
and the Judges and to have said that the 
judiciary is robbed of its independence, the 
writer only intended to say that in the 
eye of the public the reputation of the 
Court was suffering. I have given this 
passage the very best consideration that I 
possibly can, but I am unable to accept 
the interpretation that has thus been sought 
to be put upon it. Iam clearly of opinion 
that the word “administration” that is to 
be found in the first sentence of the article 
has not been used in the sense of such ad- 
ministrative superintendence as the High 
Court exercises over its Subordinate Oourts 
butthat the word means the administra- 
tion of the Court itself including the ad- 
ministration of the justice which the Court 
purports to deal out. That, in my opinion, 
is made plain by the passage that follows, 
in which “‘hobnobbing” is referred to and 
then the result of the “hobnobbing” is also 
spoken of, namely that the judiciary is 
robbed of its independence. The word 
“hobnobbing” as far as‘I have been 
able to gather has three different 
meanings: It primarily’ means “to drink 
to each other alternatively,” to take wine 
with each other with clinking of glasses”; 
its secondary meaning is ‘“‘to be in terms 
of familiar social intercourse”; and it is 
popularly understood in the sense “of 
having the honour and so to feel such 
honour of being on familiar terms” or in 
other words, “mixing freely in a cringing 
spirit with a view to curry favour.” Tam 
inclined to the view that the word has been 
used in the last-mentioned sense; for, it is 
by taking the word in that sense only 
that. the result that is referred toin the 
passage is easily appreciated. I think 
that it is only if the word is taken in 
that sense that the independence 
of the judiciary, -not only of this Court 
but also of all Courts subordinate to it, 
can be expected to be affected. I am, how- 
ever, prepared to concede that the word 
is capable of the other meanings, which 
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are the meanings which the opposite par- 
ties desire to attribute to it. But which- 
ever of the meanings be taken, there is, 
in my opinion, no difference in the result. 
The passage obviously constitutes a libel 
on the Chief Justice and the Judges of 
this Court and inasmuch as itis a libel 
on them in their judicial capacity it 
amounts to contempt of Court. At the 
same time I am clearly of opinion, that 
such contempt of Court, even though the 
Court may have power to deal with it 
summarily, is not a species of contempt 
which should be so dealt with. For summary 
proceedings in the matter of a contempt 
of this character there is no precedent 
whatsoever except a solitary decision given. 
quite recently by one of the High Courts 
in this country. From that decision I shall 
take the liberty to respectfully differ. 

I leave the article for the present but 
will have to refer to it again towards the 
close of this judgment for the purpose of 
making certain observationsin connection 
with it. Inasmuch as in taking the view 
aforesaid I am differing from the weighty 
opinion of the other members of this Bench, 
propose to give my reasons somewhat 
ully. 

What is contempt of Court? Lord 
Blackburn in Skipworth’s case (16) said: 
“The phrase ‘contempt of Court’ often mis- 
leads persons, not lawyers.” And Lindley, 
L. J. in O'Shea v. O'Shea and Parnell (17) 
observed: “There are obviously contempts 
and contempts there is an ambiguity in 
the words.” It is very necessary, therefore, 
to ascertain the exact significance of the 
expression” “contempt of Court.” 

-In St. Jame’s Evening Post case, Roach 
v. Garvan or Hall (18) cited under differ- 
ent sub nom in different reports, Lord 
Hardwicke, L. C., gave a classical classifi- 
cation of contempts. He said: 

.“There are three different sorts of contempt. One 
kind of contempt is scandalising the Court itself. 
There may likewise be a contempt of this Court 
in abusing parties who are concerned in causes here, 
There may be also a contempt of this Court in 
prejudicing mankind against persona before the 
cause is heard. There cannot be anything of 
greater consequence than to keep the streams of 
justice clear and pure,)that parties may proceed 
with safety both to themselves and their characters,” 

In Birch v. Walsh (19) Ousack Smith, 
M.R.,in discussing the law of contempt, 
observed that cases in which Courts of 


Equity exercise the authority of commit- 
(16) (1873) 9 Q-B 230. 
(17) (1890) 15 PD 59; 59 L J P 47; 17 Oox. O O 107; 
38 W R 374; 62 L T 713, 
(18) (1742) 2 Atk 269, . 
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ting parties for contempt of Court might 
be divided into three classes. The follow- 
ing is an extract from the judgment in 
that case : 

“The first class may be described in the language 
of an eminent person, afterwards on the English 
Bench, thus; “where the Oourt which issues] the 
attachment has awarded some process, given some 
judgment, made some legal order or done some 
act, which the party, against whom it issues, or 
others on whom it is binding, have either neglected 
to obey, contumaciously refused to submit to, in- 
cited others to defeat by artifice or force, or treated 
with terms of contumely or disrespect in the face 
of the Court, or of its Minister charged with the 
execution of its acts." Thergy.may besome other 
cases of a similar nature falling within this class, 
although not exactly within the above description ; 
and it is clear that a Oourt of Equity, as well as 
every other Court, must be entrusted with power 
to enforce its orders. The second class of cases, 
in which Courts of Equity have exercised the 
jurisdiction of committing for contempt, are those 
in which letters or pamphlets have been addressed 
to the Judge who had to decide upon the case, 
with the intention either by threats or flattery .or 
bribery, to influence his decisions ..The third class 
of cases in which Courts of Equity have commit- 
ted for contempt or those adverted to by Lord Ers- 
kine in the case Ex parte Jones (20), that is 
cases of constructive contempt depending upon 
the inference of anintention to obstruct the course of 
justice.” | A 

He pointed out that in the second of these 
three classes of cases there is a direct 
attempt to taint the source of justice and to 
obtain a result of legal proceedings different 
from that which would follow in the ordinary 
course, and that the third class, namely 
constructive contempt, depends upon the 
inference of an intention to obstruct the 
course of justice He placed contempt in 
scandalising the Court itself in the third 
category, viz., that of constructive contempt. 
‘Libelling the Court is contempt of the 
Court because it is either intended to 
obstruct or tends to obstruct the course of 
justice. In Holt on Libel there is a 
discourse on libel on the Court in which it 
has been very clearly explained how such 
libel would tend to the disgrace of the 
justice of the realm and so amount to 
contempt. In St. James's Evening Post 
case, Roach v, Garvanor Hall (18), Lord 
Hardwicke, L. O. pointed out the distinction 
between libel against the public or private 
persons and libel which amounts to contempt 
of Court, observing thus: 

“But to be sure, Mr. Solicitor-General has put it 
upon the right footing that notwithstanding this should 
bea libel, yet unless it is a contempt of Court, I 
have no cognisance of it; for whether it is a libel 
against the public or private persons the only method 
isto proceed at law.” 

Tn 1765 one Almon was brought up before 
the Kings Bench for publishing a pamphlet 

(20) (1806) 13 Ves. 237. : 
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containing libellous > passages upon the 
Court of King’s Bench and Lord Mansfield, 
O. J., for his conduct both in Court and out 
ofitand charging the Court, particularly 
the Chief Justice, with having introduced 
a method of proceeding to deprive the 
subject of the benefit of the Habeas Corpus. 
Wilmot, J., as he then was (he afterwards 
became Chief Justice of the Common Pleas) 
drew up anopinion on the case . which was 
never delivered in Court because the 
proceedings were eventually dropped. But 
after his death this opinion was published 
in 1802; some 37 years later and has since 
been referred to in numerous decisions of 
every high authority. The following is an 
extract from that opinion: 

“But itis said that the course of justice in those 
cases is obstructed, and the obstruction must 
be instantly removed that there is no such neces- 
sity in the case of libels upon the Oourts or Judges 
which may wait forthe ordinary method of prosecu- 
tion without any inconvenience whatsoever. But 
when the nature of the offence of libelling Judges 
for what they do in their judicial capacities, either 
in Oourt or out of Court, comes to be considered, it 
does, in my opinion, become more proper for an 
attachment than any other case whatsoever, By our 
constitution, the King is the fountain of every 
species of justice which is administered in this 
Kingdon: 12 Co. 25, The King isde jure to dis- 
tribute justice to all ‘his subjects, and because he 
cannot do it himself to all persons he delegates his 
powers to his Judges who have the custody and the 
guard of the King’s oath and sit in the seat of the 
King concerning his justice. 


The arraignment of the justice of the Judges is 
arraigning the King’s justice; it isan impeachment 
of his wisdom and goodness in the choice of his 
Judges and excites in the minds of the people a 
general dissatisfaction with all judicial determinations; 
and indisposes their minds to obey them; and when- 
ever men's allegiance to the law is so fundamentally 
shaken, it is the most fatal and most dangerous 
obstruction of justiceand in my opinion calls out 
for amore rapid and immediate redress than any 
other obstruction whatsoever, not for the sake of 
the Judges, as private. individuals, but because 
they are the channels by which the King's justice 
is conveyed to the people. To be impartial, and to be 
universally thought so, are both absolutely 
necessary for the giving justice that free, open, and 
uninterrupted current, which it has, for many ages 
found all over this Kingdom, and which 
so eminently distinguishes and exalts it above all 
nations upon the earth. Inthe moral estimation of 
the offence and in every public consequence arising 
from it, what an infinite disproportion is there 
between speaking contumelious'words of the rules of 
the Court, for which attachments are granted con- 
stantly, and coolly and deliberately printing the most 
virulent and malignant scandal which fancy could 
suggest upon the Judges themselves. It seems to be 
material to fix the ideas of the words ‘authority’ and 
‘contempt of the Court,’ to speak with precision, upon 
the question, 

By the word ‘Court,’ I’mean the Judges. who 
constitute it and who are entrusted by the constitu- 
tion with a portion of jurisdiction ‘defined and 
marked out by the common law, or. Acts of 
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Parliament. ‘Contempt of. the Oourt’ involves two 
ideas: contempt of their power and contempt of 
their authority. The word ‘authority’ is frequently 
used to express both the right of declaring the law 
which is properly called jurisdiction and cf enforcing 
obedience to it, in which senseit is equivalent to the 
word power; but bythe word ‘authority’ I do not 
mean that coercive power of the Judges, but the 


deference and respect which is paid to them and 
their acts, from an opinion of their justice and 
integrity. 


Livy uses it according to my idea of the word, in 
his character of Evender: ‘authoritate magisquam 
imperio pollebat’; it is not ‘imperium’; it is not the 
coercieve power of the Oourt, but it is homage and 
obedience rendered to the Court, from opinion of the 
qualities of the Judges who compose it; _ it 
is a confidence in their wisdom and integrity, 
that the power they have is appliel to the 
purpose for which it was deposited in their 
hands; that authority acts as the greaz auxiliary 
to their power and for that reason the consti- 
tution gives them this compedious mode of pro- 
ceeding against all who shall endeavour to impair 
and abate it, and, therefore, every instance of an 
attachment for contumelious words spoken of a 
tule of the Oourt (of which there are great many) 
is a case in point to warrant an attachment in the 
present case, where a rule of Uourt is the object 
of defamation, andit would be a very strenge thing 
that Judges, acting in the King’s Supreme Court 
of Justice in Westminster Hall should not be 
under the same protection as a bailiffs follower, 
executing the process which those Judges issue; it is 
not their own cause but the cause of the public which 
they are vindicating, at the instance of the public, for 
I do not think that Courts of Justice are to take 
their complaints up of themselves, it must be left 
to His Majesty who sustains the perscn of the 
public to determine whether the offence meritsa 
public notice and animadversion; andin this state 
of the proceedings they are only putting the com- 
plaint into a mode of trial, where the parties’ own 
oath will acquit him, and in that respect it is 
certainly a more favourable trial than any other, 
for he cannot beconvicted if he is innocent, which 
-by false evidence he may be by a jury; and if 
he cannot acquit himself, he is but justin the 
same situation as he would be in, if he was 
convicted upon an indictment or upon an informa- 
tion; for the Oourt must set the punishment in 
one caseas well as the other, they donot try him 
in either case, he tries himself in one case and 
the jury try him in the other.” 

The opinion of Wilmot, J., has been 
referred to with approval by very eminent 
Judges and in numerous cases: by Holroyd, 
J., in Rex v. Clement (21), by Lord 
Lyndhurst, L. O., in Ex parte Van Sandau 
(22), by Lord Esher, M. R. and Bowen, L. 
J.,in In re Johnson (23), by Lord Russell 
of Killowen, C. J. in Reg v. Gray (4); and 
many others. It is true that „a learned 
author, Sir Charles Fox in his History 
of Contempt of Court has endeavoured 
to show that the opinion of Wilmot, C. J., 

(21) 4 Barn. & Ald. 218; 23 R R 260; 25 R R 
71 


0. 
(22) (1844) De. Gen, 55; 1 Ph, 650; 15L J BK 
13 


(23) (1887) 20 QB D 68; 57 LJ QB 1; 52 J P 230; 


36 W R 51; 58 L T 162. : 
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in Rex v. Almon (6) is not historically ac- 
curate. Alsoitis a fact that Fletcher, J., 
in Taaffe v. Dawnes (24), decidedin the 
Trish C. P, in 1818, and reported in a note in 
Taaffe v. Dawnes (24), but without the 
judgment of Fletcher, J., a copy of which 
is said to bein the Inner Temple Library 
(vide, Halsbury’s Law of England (1909) 
Vol. 7, para. 604 Note (d), denounced the 
opinion in most scathing terms. In that 
case the question that wasconsidered was 
whether the Chief Justice of the King’s 
Bench in Chambers granting a warrant 
to arrest a party fora breach of the peace 
was protected from liability to action on 
the ground that the act was a judicial 
one. Fletcher, J. refused to be bound by 
the opinion of Wilmot, O. J., in Rexv. 
Almon (6), pronouncing it to be 
“the hasty and warm ebullition of a mind fraught 
with arbitrary notions, irritated and excited by a 
severe attack upon his whole Court, especially upon 
his venerated and adored Ohief Justice, and the. 
very reverse of what is called a considered, 
digested and ulterior opinion.” 

~ But the weight of approval which the 
said opinion has received is overwhelming 
and it is too late now to reject it as 
a mere opinion, and as not having the 
force of a delivered judgment. At the same 
time it should be noted that the opinion 
should be regarded as of any real value 
only in so far asit was relevant for the 
decisions in which it has been approved. 
As regards points not arising in the cases 
themselves, actual decisions even if made 
upon such points would have been but 
mere obiter dicta; and by approvingly 
referring to the opinion as a whole the 
decisions cannot be regarded as having 
conferred any authoritative character 
on such points in the opinion as had no 
bearing on the cases themselves, The 
decisions, as I shall presently proceed 
to show, are in respect of cases which in 
their facts were essentially different from 
the case now before us. I am not unaware 
that Mookerjee, J., in his judgment in 
In the matter of the Amrita Bazar Patrika 
(2) at p. 0384 has referred to the passage 
in the opinion which has been quoted 
above and also to the celebrated passage 
in Blackstone's Commentaries (Vol. 4, p. 25) 
in which he includes in his description of 
contempts of Oourt, contempts which arise 
“by speaking or writing contemptuously of the Oourt 
or Judges acting in their judicial capacity and 
which demonstrate a gross want of that regard 
and respect which, when once Oourts of Justice 


are deprived of their authority, so necessary for the 
(24) (1813) 13 E R 15n;"3 Moore, P O 36n. 
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good order of the Kingdom, is entirely lost amongst 
the people.” 

But tomy mind it is perfectly clear 
that the learned Judge was only con- 
sidering the question whether the article 
which formed the subject-matter -of that 
case amounted to contempt of Court, and 
not the question whether every species 
of contempt, whatever its exact nature 
may be, was to be dealt with summari- 
ly. The reference that he made, vide 
In the matter of the Amrita Bazar 
Patrika (2), at p. 5394, to Howell's State 
Trials, Vols. 3 and 8, confirms me in this 
view that I take. In my opinion, therefore, 
there is yet room for the contention that 
the objectionable passage, amounting 
though it does to a libel on this Court, 
is one which this Court has no juris- 
diction to deal within a summary manner. 
But I think I am on a more firm and 
sure ground when J say that there having 
been no proof that such jurisdiction has 
ever been exercised in a case of the 
present nature, this Court should not 
proceed to exercise such jurisdiction in 
the present case, even if it has any. I 
am unable to assent to the view that 
every form of contempt of Ovurt is to be 
dealt with in the summary form. The 
embarrassing situation in which the 
Court itself is placed when it adopte 
that procedure is apparent; and the dis- 
advantages that it causes to the party 
brought up before the Court to be dealt 
with, precluding him from taking a plea 
and depriving him of his defence, are 
obvious. ‘These are no technical con- 
siderations but very serious considerations 
indeed, And unless the Court is sure 
that such a procedure has ever been 
adopted in any case similar in nature 
to the one before it, or the Court feels 
that no other efficient remedy is really 
available, the Court cannot justify its 
summary actionin any given case. 

Lord Blackburn in Siipworth’s case (16) 
has clearly explained that it is a mis- 
apprehension to suppose that a proceed- 
ing for contempt of Court amounts to 
some process of vindicating the personal 
dignity of the Judges and protecting 
them from personal insults. as in- 
dividuals: that very often it happens 
that contempt is committed by a personal 
attack upon a Judge or an insult offered 
to him, but as far as their dignity as 
individuals is concerned, it is of very 
subordinate importance compared with the 
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vindication of the. dignity of the Court 
itself. He has pointed out that there 
would searcely be a case in which any 
Judge would consider that so far as his 
personal dignity goes, it would be worth- 
while to take any steps. He hus then 
explained that the other and important 
purpose for which proceedings for con- 
tempt of Court is necessary—or in other 
words the vindication of the dignity of 
the Court become imperative—is where 
there is a case pending before the Court 
and the act of the delinquent has a 
tendency to obstruct the ordinary course 
of justice or prejudice the trial. In 
many cases since then as well as before, 
the question has turned on the term 
“pending”. And I confess that I can 
see very little of relevancy or necessity of 
the discussions in those cases if the general 
remarks to be found in Wilmot, O. J.’s 
opinion are to be taken as concluding the 
question. Mookerjee, J., in his decision 
in In the matter of the Amrita . Bazar 
Patrika (2), at p. 540* has said : 

“It is a public wrong, a crime against the State, 
to undertake by libel or slander on the Judges, to 
impair confidence in the administration of justice 
Se Bean It is immaterial whether the attack on the 
Judge is with reference to a cause about to be 
tried, or actuelly under trial, or recently adjuged: 
in each instance the tendency is to poison the 
fountain of justice, to create distrust and to 
destroy the confidence of the people in the Courts, 
which are of prime importance to them in the pro- 
tection of their rights and liberties: Reg v. 
Gray \4).” 

The case before the learned Judge him- 
self as well as the case which he quoted 
as an authority in the passage just men- 
tioned were both cases in which the 
libel was in respect of specific cases, one 
about to come up for decision and the 
other just disposed of. No case of the 
present nature was, I venture to think, 
in the mind of the learned Judge. The 
learned Judge cited the celebrated 
passage of Lord Denman in his speech in 
Connell v. Queen (25), at pp. 372T and 373 
relating to “law taken for granted”, 
and held that there was nothing “‘irre- 
concilable to some clear legal principles” 
to hold that the Superior Courts have 
power to deal summarily with contempts. 
Thæ is undoubtedly correct, if I may 
presume to say so. But I think it is a 
clear contravention of the fundamental 
rights of an accused to be regularly 
tried to deal with him summarily 

(25) (1844) 11 Ol. & F 155; 9 Jur. 25; 1 Oox: O 0 
413. 
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if no real urgency to resort to a.sum- 
mary procedure is disclosed. Vindi- 
cation ofthe dignity of the Court apart 
from any question of a tendency to ob- 
struct justice or prejudice a trial in 
connection with any particular case has 
never been considered in any decision as 
justifying summary proceedings in con- 
tempt. It is this actual interference 
with justice which is involved in con- 
tempt of Court with regard to. which Courts 
have chosento take action in summary 
proceedings. And when action is so taken 
the manner in which the Judges should 
deal with the matter has been explained by 
Lord O'Brien, L. C. J., in Kingv Free- 
man's Journal (26) inthese words : 

“Of course Judges are very reluctant to deal with 
matters which may affect themselves, but they must 
be very careful not to yield to contrivances, resorted 
to in order to disqualify and get rid of them. At 
the same time ifa Judge in the infliction of punish- 
ment acts vindictively because he has been assailed he 
should, indeed feel degraded, because in that case he 
would not only have done what was wrong, but he 
would have betrayed his own manliness as an indivi- 
dual and his dignity as a Judge " 

As regards the power to proceed by 
attachment in cases of contempt, which 
according to Hold and Gilbert and other 
writers took its rise from the Statute of 
Westminister Ohap. II Wilmot, J., in his 
opinion in Rex. v. Almon (6) observed:. 
` uT have examined very carefully to see if I could 
find out any vestiges or traces of its introduction but 
can find none, It is as ancientas any other part of 
the Common Lew ; there is no priority or posteriori- 
ty to be discovered about it and therefore cannot be 
said to invade the Common Law but to act inan al- 
liance and friendly conjunction with every provision 
which the wisdom of our anecestors has established 
for the general good of society.” 

But in Halsbury's Laws of England 
Vol. 7, p. 6 Note (h), after referring to Wil- 
mot, ©. J’s., opinion in Rex. v. Almon (6) 
in support of the proposition that the issuing 
of attachment by the Supreme Court of 
Justice for contempts out of Court is found- 
ed upon the same immemorial usage as 
supports the whole fabric of Common Law, 
it is thus observed : 

“Tt is clear however that in early times some orms of 
contempt out of Court were punished not by summary 
process but in the ordinary course of law.” 

In Stephen’s Commentaries on the Laws 
of England, Vol. 4, under the heading 
Contempt of Court, it has been said : 

“And the King’s Bench Division of the High 
Gourt of Justice as the inheritor of the powers of the 
old Court of King’s Bench hasan inherent authority 
topunish such acts by attachment for contempt of 
Court ; whereupon the offender is consigned to prison 
during the pleasure of the Court.” 


The jurisdiction of the High Court to 
(26) (1902) 2 Ir, Rep. 81. : 
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imprison for contempt is a jurisdiction 
that it has inherited from the Old Supreme 
Court and was conferred upon that Court 
by Crown Charters which invested it with 
all the powers and authority of the then 
Jourt of King’s Bench and the High Court 
of Chancery in Great Britain Martin v. 
Lawrence (27). And in Surendra Nath 
Banerjee v. Chief Justice and Judges of 
Calcutta High Court (1), the Judicial Oom- 
mittee held that a libel which was a con- 
tempt of Court published out of Court when 
the Court was not sitting was an offence 
which by the Common Law of England was 
punishable by the High Court ina summary 
manner by fine or imprisoment or both, 
that that part of the Common Lawof Eng- 
land was introduced into the Presidency 
towns when thelats Supreme Courts were 
respectively established by the Charters of 
Justice and that the High Courts in the 
presidencies are Superior Courts of Record 
and the offence of contempt and the powers 
of the High Court for punishing it are the 
same in India as in England not by virtue 
of the Penal Code of British India and the 
Code of Criminal Procedure, but by virtue 
of the Common Law of England. , 

The distinction between criminal and 
non-criminal contempt need not detain us, 
there may oftentimes be a difficulty on find- 
ing first authority for deciding where the 
line is to be drawn, and secondly, instances 
in practice for drawing it; yet that line has 
always been recognised , see per Lord 
Brougham, L. O. in Wellesley v. Duke of 
Baufort (28). But Itake itthatthe general 
principles which should guide Courts in 
the matter of the exercise or non-exercise of 
the summary jurisdiction cannot and ought 
not to differ, no matter what particular 
division or jurisdiction such Courts may be 
sitting to deal withor exercise, unless it be 
that it is only the dignity of the Court that 
is to be regarded—a proposition which can- 
not besupported. The object of the dis- 
cipline enforced by the Court in case of 
contempt of Court, says Bowen, L. J., is not 
to vindicate the dignity of the Court or the 
person of the Judge butto prevent undue 
interference with the administration of 
justice : Helmore v. Smith (29). The object 
of the powerto punish summarily is pro- 
tective and admonitory; the reason of 
the Court's jurisdiction to commit for 
contempt is not for the protectiou of the 


(27) 4 © 655. 

(28) (1831) 2 Russ. & M 639. 

(29) (1886) 35 Oh: D 449; 56 L J Oh. 14 35 W R 
157; 56 L T 72. i 
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dignity of the Court or of its individual 
members but for the protection of the 


public, though it may be and often is 


that the public are to be protected by the 
upholding and maintaining untarnished 
the glory and reputation of the Court as 
regards its authority, fairness and impar- 
tiality. In a long line of cases the true 
measure of the jurisdiction and the princi- 
ples determining the occasion for its 
legitimate use have been explained, and I 
propose to refer here to a few of them. 
Coleridge, J., in Ha parte Wilton (30) said: 
“As I did not recollect any case that could be 
considered in point I desired to pause before I 
granted the rule, because although no Oourt 
ought to shrinkfrom the assertion of those privileges 
or the exercise of those powers with which the law 
has invested it in trust for the public yet, every 
Court, however high, ought to proceed with great 
caution in the use of summary power and to 
hesitate in making a precedent which may be 
abused even where there may be much seeming 
reason and convenience in the exercise of it in 
the particular instance,” N . 
In ke Clements and Costa Rica Republic 
v. Erlangar (31) Jessel, M. R., observed: 


“This jurisdiction of committing for contempt being 
practically arbitrary and unlimited should be most 
jealously and carefully watched and exercised, and if 
I may say so, with the greatest reluctance and the 
greatest anxiety on the part of Judges to see whether 
there be no other mode which is not open to the 
objection of arbitrariness and which can be brought 
to bear upon the subject. I say that a Judge 
should be most careful to see that the cause cannot 
be farily prosecuted toa hearing unless this extreme 
mode of dealing with persons brought before him 
on accusation of contempt should be adopted. I 
have myself on many occasions to consider this 
jurisdiction and I have always thought that necessary 
though it be, itis necessary only in the sense in 
which extreme measures are sometime necessary to 
preserve men’s rights, that is, if no other pertinent 
remedy can be found, probably that will be discovered 
after consideration to be the true measure of the 
exorcise of the jurisdiction,” 


In Hunt v. Clarke (82) Cotton, L. J. 
while holding that a publication of a par- 
ticular article in the Star was a contempt, 
went to consider whether it was such a 
contempt as would require or justify the 
Court in making an order against the party 
in contempt in the exercise of summary 
jurisdiction and said: 

“I express my opinion that if a thing is done wilfully 
which really will prejudice the parties tothe cause 
before it comes on, l should not hesitate to commit 
to prison anyone who so offended, but of 
course that jurisdiction by the Court is only to be 
exercised in extreme cases and it would be most 


unfortunate if this Court or any Court readily 
took upon itself to interfere in such a sum- 
mary way and in such an extraordinary 


(30) (1842) 1 Dowl. (N 8) 505. 
(31) (1877) 46 L J Oh. 375; 36 L T 332. 
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way unless there were something which 
required the interference of the Court in that way 
in order to eusure the due conduct of business .. .. 
It is not necessary that] the Court should come to the 
conclusion that.a Judge ora jury will be prejudiced, 
but if it is calculated to prejudice the proper trial of 
a cause, thatis contempt, and would be met with 
the necessary punishment in order to restrain such 
conduct ... The question is not whether technically 
a contempt has been committed, but whether it is 
of such a nature as to justify and require the Court 
to interfere.” 

Lopes, L. J. in the same case observed: 

“I think it was calculated to prejudice the defend- 
ant in his trial then pending and therefore calcu- 
lated to interfere with the due course of justice,” 

In Seaward v. Paterson (83), Lindley, L. 
J. pointed out; 

“That the Oourt ought to be very chary in com- 
mitting people for contempt particularly in cases of 
fanciful contempt, The Court, unless it is to become 
useless, must deal with such questions in the 
interest of the public, bearing in mind that the 
greater the power it possesses, the more caution it is 
necessary to use in exercising it” 


The true point of view from which the 
question has to be looked at in order to 
ascertain whether a scandalisation of the 
Court is a contempt deserving of being 
dealt with summarily is to examine the 
circumstances of the case and see whether 
in reality there is a tendency in the 
offending publication to obstruct the ordi- 
nary course of justice or prejudice the 
trial. -And I am of opinion. that if the 
reality of the thing is to be regarded, the 
only cases in which such procedure, would 
be justified would be cases where the 
offending publication has some relation to 
a cause or @ proceeding either expected to 
come or is pending or I shall go further and 
say, has been disposed of. As Lord 
Blackburn has observed, very often it 
happens that contempt is committed by a 
personal attack upon a Judge or an insult 
offered to him, but as far as their dignity 
as individuals is concerned, it is of very 
subordinate importance compared with 
the vindication of the dignity of the 
Court itself. But while the dignity of 
the Court must always be upheld and 
maintained it is only the class of cases 
in which it becomes necessary to uphold 
and maintain it for some immediate 
specific purpose that the summary jurisdic- 
tion can be legitimately exercised. The 
essence of contempt is action or inaction 
amounting to an interference with or ob- 
struction to or having `a tendency to inter- 
fere with or to obstruct the due adminis- 
Lowering the dignity of 
the Court or shaking the confidence of the 


(33) (1897) 1 Oh. 545; 66 L J Oh. 267; 45 WR 610; 
76 LT 21. 
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public in it-is undoubtedly reprehensible. 
But if general remarks’ impugning the-in- 


dependence of a Court are made, such: 


remarks can tend to interfere with or ob- 
struct the administration of justice, only 
indirectly and remotély and in an ideal 
sense. And in such cases there can, in my 
opinion, be no warrant for the exercise of 
the extraordinary powers which the Court 
possesses to deal with contempts. 

I have found in the books quite a num- 
ber of cases in which Judges who had to 
deal with proceedings in contempt have 
expressed their unwillingness to go beyond 
decided cases and have shown an anxiety 
to look for precedents, I think, I have 
already referred to one of them before, 
namely Hx parte Wilton (80) decid- 
ed by Coleridge, J. And it may again be 
said with truth, as has been said by Gib- 
son, J. in King v. Freeman’s Journal (26) 
at p. 92* : 

“So far as this branch of law represents the deci- 
sion and discretion of the Court in dealing with 
particular facts they cannot be relied on as author- 
ities, for tas Lord Halsbury says in London Joint 
Stock Bank v. Simmon (34) at p. 208f no one can on 
facts be regarded as an authority tor another, and 
the books are full of examples where Judges have 
expressed disapproval of the exercise of discretion 
by their predecessors, Thus in In re Johnson (23) 
at p. 734 Lord Esher, M. R. disagreed with the action 
of Ooleridge, J., in refusing an attachment; and in 
Cooper v. Osprey (35) the Queen's Bench dissented 
from the view of the Exchequer who also declined 
to attach.” 

But as Sargant, J., has very rightly 
pointed out in Dunn v. Bevan (36) at 
p. 285§ the Oourt ought not in any way to 
enlarge the jurisdiction or apply it to 
matters which are outside the well establish- 
ed lines. To go beyond the range up to 
which precedents have gone would, in my 
judgment, be dangerous and unwise in the 
extreme, I have, therefore, examined the 
precedents with such care and scrutiny 
as the short time at my disposal has per- 
mitted, in order to find out whether there 
has been any case in which an offending 
publication of the present nature has been 
dealt with in contempt; but Ihave not 
been able to find any single case, except 
one very recent decision of an Indian 
High Court and with which, as I have 

(34) (1892) A O 201; 61 L J Oh, 723. 

(35) (1863) 3B & S 932;32 uJ QB 209; IWR 
pan 8 L TNs) 355: 9 Jur. (N s) 1198; 129 RR 


616. 
(35) (1922) 1 Oh. 276; 91 L J Oh. 239; 17 LT 
14, ` 
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already said, I am unable to agree, which 
may directly or ‘even indirectly support 
the procéedings “in the present case. I 


‘propose briefly to refer to the precedents 


and shall in doing so try to confine myself 
in the first place to cases which have re- 
ference to constructive contempt and 
nextly to cases of scandalising of the Court. 

In Sir John Fox's book on the History of 
Contempt of Court a large number of cases 
has been cited, of contempt out of Court, 
none of which approaches the present 
case. Indeed, as he has shown, even after 
Rex v. Almon (6) in 1765 down to 
to the end of the eighteenth century 
there were only two cases, namely of 
William Bingley and of Stead, both of 
which proceeded from libel on Lord Mans- 
field in connection with cases dealt with 
by. him. In Witham v. Witham (37) an 
attachment was ordered to issue and it was 
also suggested that the defendant might 
have been committed; the case being one 
in which, when the plaintiff told the defen- 
dant that he had come to serve him with 
an order from the Master of the Rolls the 
defendant used language insulting to the 
latter. In R. v, Crosse (38), it was held 
that. attachment lay for speaking contem- 
ptuously of the Court on being arrested. 
In Philips v. Hedges (39) the contempt was 
for cursing the Chief Justice and the Court 
on service of processes, and in that case 
an attachment was granted without any 
Rule to show cause. So alsoin R. v. Jermy 
(40) and in R. v. Hendrick (41). In R. v. 
Watson (42) an order was made by a 
Corporation and entered in their books 
stating that ia person against whom 
a jury had found’a verdict in an 
action for malicious prosecution and perjury 
was actuated by motives of public justice 
in preferring the indictment and it was 
held that this was a libel reflecting on 
the administration of justice for which the 
Oourt would grant an information against 
the members making that order. A case 
of libel on Court, in which order was made 
committing the defendants for public reflec- 
tions on the Court and the parties then 
before the Court, is cited in Ex parte 
Sandan (43), at p. 312* as Re Quick decided 


(37) (1669) 21 E R 723. 

(38) (1703) 87 E R 799. 

(89) (1736) 125 E R 1004. 

(40) (1752) Sayer’s Rep. 47, 

(41) (1751) Sayer'’s Rep. 114. 

(42) (1788) 2 Term Rep. 199; 1 R R 461. 
(43) (1846) De Gex. 303. 
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in 1806. In Holt on Libel two cases “are 
referred to in the portion where the sub- 
ject of Libel on Court is dealt with. These 
cases are King v. Hart 


and King v. Northampton. The former 


of these cases is noticed under the name. 


of Rex v. White (44). This case was on an 
information filed by the Attorney-General 
against the proprietor and printer 
of a Sunday newspaper called. 
The Independent Whig for a libel upon 
Le Blank, J.. and the jury before whom 
a Captain of a merchant ship had been 
tried for a murder at the Old Bailley. Gros, 
J., said: 

“It certainly was lawful, with decency and can- 
dour, to discuss the propriety of the verdict of a 
jury or the decision of a Judge, and if the def- 
endants should be thought to have done no more 
in this instance they would be entitled to an 
acquittal, but on the contrary transgressed the law 
and ought to be convicted if the extracts from the 
newspaper set out in the information contained no 
reasoning or discuesion but only declamation and 
invective and were written not with a view to 
elucidate the truth but to impugn the character 
of individuals and to bring into hatred and con- 
tempt the administration of justice in the Court”. 

Of the second caseI have not been able 
to find any trace, within the limited time 
at my disposal. (Note; when I am revising 
this judgment I find that this case is of 
1344. It was a case in which an Attorney 
confessing that he had written a letter to 
one of the King’s Counsels reflecting on 
the Judges of the King’s Bench, the King’s 
Bench adjudged that the letter was a 
scandal upon the Court and the Attorney was 
committed and afterwards found sureties 
for his good behaviour.. Holt cites it as a 
case of indictment). Hx parte Jones 
@0) is an important case. The 
Committee of alunatic and his wife and 
other persons had been brought up before 
the Court for libelling the petitioner as 
regards the management of the lunatic 
under the Court’s order. Lord Erskine, L. 


0., in giving judgment distinguished the. 


case from ordinary cases of constructive 
contempt ‘‘depending upon the inference of 
an intention to obstruct the cause of 
justice” ,and said that whatever may be 
said as to a constructive contempt, the 
case before him was one in which there 
was not only an obvious tendency but a 
design to obstruct the ordinary course of 
justice. Rex v. Clement (21), was a case 
where proceedings in Court had been con- 
temptuously published. Ex parte Wilton 
(30), was a case where the parties attending 
a reference for decision before the Master 


(44) (180691 Campbell 350n. 
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left the office. at the conclusion of the re- 
ference for the day and one of those parties, 
who during the-reference had insulted the 
other, then, on the steps of the Master's 
office assaulted the latter. Hx parte Van 
Sandau (22), wasa casein which the de- 
fendant who was a Solicitor in a case, 
being dissatisfied with the decision of the 
Court wrote, printed and published a libel 
upon the Judges of the Court and upon 
other persons. In Birch v. Walsh (19) a 
barrister had caused to be published a 
garbled and improper account of the 
proceedings in a case. In that case Cusack 
Smith, M, R.. after classifying cases of con- 
tempt into three classes, as has already been 
referred to in this judgment and reviewing 
a number of cases dealing with construc- 
tive contempt, expressed his view in these 
words: 

“In all the cases therefore in which there has 
been commitment for constructive contempt, except 
the case of Cann v. Cann (15), the publication was 
either calculated to produce false evidence or attri- 
buted perjury to witnesses pending the suit.” 3 

He refused to make an order for attach- 
ment or committal and referred approvingly 
to certain observations made by Mr. Har- 
grave on the case of Cann v. Cann (45), 
which were in the following words: 

“If the doctrine of contempt be thus wide, if 
any of the great Oourts of Westminster Hall may 
construe what they please into contempts and may 
under the denomination without trial by jury con- 
vict all persons of crime and have also an indefinite 
power of punishing by fine and imprisonment, and 
if all this when done be unappealable and unexa- 
minable, what is there but their own wisdom and 
moderation and the danger of abusing so arbitrary 
power to prevent any act under shelter of the law 
of contempts from practising all the monstrous 
tyranny which disgraced and at [length overwhelmed 


-the Star Ohamber. 


I have looked into the case of Cann v, 
Cann (45) to see what the facts of the 
case were, It was a case in which a 
person had published an advertisement 
as to the proceedings in Court which 
tended to prepossess people as regards 
those proceedings. 

In Onslow’s and Whalley’s case (46), 
Cockburn, C. J. pointed out how public 
discussions upon a pending trial may 
disturb and interfere with the course of 
justice and might in the end influence the 
proceedings in it. A careful perusal of 
the judgment, in my opinion, shows that 
some real obstruction or interference is 
what is meant and not a general opinion 
as regards the independence of the Court, 
which is the only thing alleged here. 


(45) (1754) 2 Ves. Sen. 520, 
(46) (1878) 9 Q B 219. 
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Skipworth’s case (16) was a case in. which 
vituperative epithets had been used and 
scurrilous matters published as regards 
the Lord Chief Justice in connection with 
his conduct while sitting in Court; and 
the decision of Blackburn, J, proceeded on 
the footing that the effect of such con- 
tempt was to prevent justice being 
administered in the ordinary way. Re 
Clements and CostaRica Republic v.Erlangar 
(91) was a case in which contempt was 
committed with regard to a pending 
cause and Jessel, M. R., observed that a 
Judge should be most careful to see that 
the cause cannot be fairly prosecuted toa 
hearing unless this extreme mode of 
dealing with a person brought before him 
on accusation of contempt should be adopted. 
In re Johnson (23) was a case in which a 
solicitor who had attended the hearing of 
an application before a Judge in Cham- 
bers in the ` Royal Courts of Justice, 
immediately after such hearing and while 
the parties were on their way from the 
Judge's room to the entrance gate of the 
building, made use of grossly abusive 
expressions and threatening gesture to the 
solicitor of the other side in relation to 
such application, and it was held that 
such conduct in relation to proceedings 
before a Judge in Chambers wasa con- 
tempt of Court punishable by attachment. 
Lord Esher, M. R. in that case observed 
that if the Judge is acting judicially in 
the office of a Judge he is acting asa 
Judge of the High Oourt of Justice; it 
signifies not where he is sitting or what 
he is doing in such judicial capacity; and 
if one attempts to interfere improperly 
with such judicial proceedings provided 
jt is done with sufficient nearness it is 
a contempt, a contempt not of the Judges 
but of the High Court as a Judge of 
which he is acting. In Hunt v. Clarke 
(32), it was held that the publication in 
a newspaper, pending an action or before 
the trial of an action, of any observations 
which in any way prejudice the parties 
to the action is technically a contempt 
of Court. In O'Shea v. O'Shea and Parnell 
(17) the contempt of Court consisted in 
the publication of comments, by a party 
in a pending action against his wife for 
dissolution of marriage, which were cal- 


culated to prejudice the fair trialof the 
action. 
The case before the Judicial Com- 


mittee in Inthe matter of a Special Re- 
feree fromthe Bahama Islands (47), at first 
(47) (1893) A O 138. - 
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sight seems to have no importance so far 
as the question arising in the pre- 
sent case is concerned because in that 
case‘the alleged. contempt consisted in 
publishing a libel against the Chief Justice 
of the Bahama Islands, not in connection 
with his conduct as a member of the Oourt. 
Yet it certainly is a case in which the 
extreme proposition of Wilmot, C. J., in 
Almon’s case (6) could not possibly have 
found favour with the Judicial Com- 
mittee, because although it was insinuated 
in the article that the Chief Justice was 
incompetent and so the article was a libel, 
their Lordships held that it was not cal- 
culated to obstruct or interfere with the 
course of justice or the dus administration 
of the law and so did not amount to con- 
tempt of Court. This decision, in my opinion 
indicates the real meaning of obstruction or 
interference, such as would be necessary to 
constitute contempt. A decision which in 
my view is of very great importance in 
its relation to the present case is that of 
the Judicial Committee in McLeod v. Aubyon 
(3). That was an appeal from the Supreme 
Court of St. Vincent. A letter and an 
article had been published ina newspaper 
called the Federalist in which scurrilous 
abuses were made charging the honesty, 
independence and impartially of Mr. 
St. Aubyn. The whole trend of the publi- 
cation was toshake the confidence of the 
public in the administration of justice by 
that Judge stating that he was incapable of 
maintaining the noble tradition of the 
British Bench, that he had been wrapped 
up and intermingled with personal disputes 
and squabbles of a questionable character, 
that he was incapable of dealing honestly 
and impartially with questions which came 
before him to be judicially settled, that 
his conduct on the Bench was not at all 
dignified, that he had been severely rebuked 
and censured by Mr. Chamberlain, and 
similar other allegations of a very serious 
and highly objectionable nature were made 
as regardshim. There was nothing said 
with regard to any case whether expected 
or pending or disposed of. Their Lorpships 
in dealing with this case observed thus : 


“It is a summary process and should be used 
only from a sense of duty and under the pressure 
of public necessity, and there can be no land- 
mark to point out the boundaries in all cases. 
Committals, for contempt of Court by scandalising 
the Court itself have become obsolete in this 
country. Courts are satisfied to leave to public 
opinion attacks or comments derogatory or scan- 
dalous to them. But it must be considered that 
in small colonies consisting principally® of coloured 
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° population the enforcement in proper cases of 
committal for contempt of Court for attacks on 
the Court may be absolutely necessary to preserve 
in such a community the dignity.and respect for 
the Court.” ` 


Their Lordships then dealt with the case 
on its merits and eventually held that the 
committal could not be sustained. The 
judgment was delivered by Lord Morris. 
The Board consisted of Lord Watson, Lord 
Macnaughten, Lord Morris and Lord Davey. 
The observations just quoted recite that 
committal for contempt of Court by scand- 
alising the Court itself had ceased to be in 
practice in the Courts in England and also 
in other Courts under the British Orown, 
except in small colonies consisting princi- 
pally of coloured populations where by 
_ reason of exigencies of circumstances en- 
forecement in proper cases of such committal 
for contempts of that description was 
absolutely necessary to preserve the dignity 
and the respect for the Court. ‘heir Lord- 
ships did not disapprove but, as far as one 
can gather, approved of the discontinuance 
of such committals and their Lordships also 
referred, as far as one can gather, ap- 
provingly to the practice of leaving such 
attacks or comments to be dealt with by pub- 
lic opinion. And their Lordships laid stress 


, upon absolute necessity as the only justify-. 


ing ground for a departure from the prac- 
tice that was obtaining, Such absolute 
necessity, in my judgment, does not arise, 
unless there is a real obstruction to or 
interference with the course of justice of 
which 1 can see nothing in this case. The 
present case resembles that case before the 
Judicial Committee in one of its essential 
features, namely that in neither of them. is 
tHere any question of any cause or proceed- 
ing being in view. It differs from that 
case in two respects: in that case the libel 
was on the Judge, while in this it is on 
the Chief Justice and the Judges and so 
on the entire Court; and also, here there is 
a generel remark that the Court has lost 
its independence, while in that case the 
abuse was virulent and scurrilous, ` 

The case in Reg v, Gray (4), was one in 
which there was a publication in a news- 
paper of an article containing a scurrilous 
personal abuse of a Judge with reference to 
his conduct as a Judge in a judicial pro- 
ceeding which had terminated. It was held 
that it was acontempt of Court punish- 
able by the Court on summary process. The 
decision of the Judicial’ Committee in 
McLeod v. Aubyn (3), does not appear to 
have been referred to by Lord Russell of 
Killowen, @. J., who delivered the judgment 
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in that case. I shall not be presumtuous 
enough to suggest that the Lord Chief 
Justice was not aware of that decision, but 
the fact remains that even the Oounsel for 
the accused did not refer toit at all, not 
even for the purpose of showing that in the 
opinion of the Judicial Committee, con- 
sisting of such members-as I have already 
named, committals for contempt of Court 
for scandalising the Court had gone out 
of use. Whatever the reason for this omis- 
sion may have been, the point the Lord 
Ohief Justice was considering in that case 
was whether such publication amounted 
to contempt of Court and whether the fact 
that the judicial proceedings had terminat- 
ed would deprive the Judge of his power 
to deal with the contempt on summary 
process. 

The Lord Chief Justice gave a defini- 
tion of contempt, one class of which accord- 
ing to him was any act done or writing 
published calculated to bring a Oourt ora 
Judge ofthe Court into contempt or to 
lower his authority and this class, he 
observed, belonged tothe category which 
Lord Hardwick, L. O., had characterised as 
scandalising a Court or a Judge. He held 
that such a publication amounted to con- 
tempt of Court, He held also that he had 
to deal with it asa case of contempt and 
brevi manu. He then observed thus, and 
it is these observations which in my opinion 
are of supreme importance : 

This is nota new jurisdiction. It isa jurisdiction 
as old as Common Law itself of which it forms a 
part. It isa jurisdiction the history, purpose and 
extent of which are admirably treated in the opinion 
of Wilmot, O. J. (then Wilmot, J.) in his Opinions 
and Judgments. It isa jurisdiction, however, tobe 
exercised with scrupulous care,to be exercised only 
when the case isclear and beyond reasonable doubt, 
because if it is nota case beyond reasonable doubt, 
the Oourt will and ought to leave the Attorney- 
General to proceed by criminal information, 


He held that there was no reasonable 
doubt whatsoever with regard to the case. 
They only doubt with which he was con- 
cerned was whether by reason of judicial 
proceeding having terminated the Judge or 
the Court had lost its powerto deal with 
it on summary process, If any libel on 
the Court irrespective of a specific case to 
which it related could be contempt of Court 
punishable summarily why was it neces- 
sary for the learned Chief Justice tc 
think of any doubt at all? The decisicn, 
in my opinion, cannot be read as legalising 
the exercise of a jurisdiction with regard 
to contempt of Court ofa nature for which 
no precedent whatsoever, is to be found 
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and with regard to which the opinion of the ` 


Judicial Committee pronounced only ten 
months before was that such proceedings 
had become obsolele. In a note which the 
reporter of this casehas put in at the end 
ofthe report ithas been said : 

“The present case Reg v. Gray (4),i3 reported as 
showing that in this country the Court will still, 
where the circumstances demand its action, exercise 
its jurisdiction to punish on summary process the 
contempt of scandalising the Court although no 
contempt has been committed ex facie of the Court 
or in respect of a case pending.” 

Neither the decision nor this note can, 
in my judgment be read as suggesting 
that apart from any consideration of any 
cause or proceeding either expected to 
come to or pending in or disposed of by 
a Court, summary process brevi manu can 
or should be adopted. The case last 
mentioned was referred to soon after in 
King v. Freeman's Journal (26), and was 
treated as an authority forthe proposition 
that scurrilous abuse of a Judge with 
reference to a concluded trial may be 
punishable asthe contempt of Court. One 


of the learned Judges in this case also 
Observed that the exercise of summary 
jurisdiction in such a case had been so 


rare that it had been regarded as obsolete. 
The point that was considered inthe case 
was whether the trial of a prosecution for 
seditious libel hadendedin a disagree- 
ment amongst the jury and it was intended 
though not formally stated, that a new jury 
would be empanelled, the proceedings could 
be triedas pending proceedings for the 
purpose of taking action for alleged con- 
tempt of Court. The judgments of Lord 
O'Brien, L. ©., and Gibson, J., contain 
sufficient materials from which it may be 
fairly inferred that the exercise of summary 
jurisdiction can only be justified in a case 
where a real obstruction or a real tendency 
to obstruct the ordinary course of justice 
is apprehended. 


The learned Lord Chancellor referred to 
and quoted at length Lord Blackburn's 
judgment in Shipworth’s case (16), a case 
of contempt in connection with a pending 
case, He also referred to the case in 
The Queen v. Payne (48),in which the libel 
was not of the Court but of a person await- 
ing trialin a Court and in which some 
very important observations were made 
< which go to indicate what is the kind of 
obstruction or interference which the idea 
of contempt involves. These observations 
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are to be found inthe judgments of Lord: 
Russell of Killowen, ©, J. and of Wright, 
J. Re Sarbadhikari (14), was a case in 
which an Advocate of the High Court at 
Allahabad had been dealt with by that. 
High Court under ss. 7 and 8 of its Letters 
Patent and the rule framed thereunder for 
having published an article which was a 
judicial 
capacity and in reference to their conduct 
in the discharge of their public duties. The 
article itself or at least a substantial portion 
of it will be found reported in 23 Times 
Law Reports 180. Their Lordships held that 
by the publication of the article not only 
was the Advocate guilty of conduct which 
could be dealt with by the High Oourt in 
the exercise of its disciplinary authority, 
but the publication of the article amounted- 
toa contempt of Court, It should be noted 
that a portion of the article at least referred 
to a particular Judge in connection with his 
conduct in the course of the hearing ofa 
case. Rex v. Davies (7) was a casein which 
the question as regards the power of the 
King’s Bench Division to punish by attach- 
ment contempts of inferior Courts was can- 
vassed. Wills, J., referred to a number of 
decisions explaining the law as to contempt, 
and quoted elaborately fromthe wndeliver- 
ed judgment prepared by Wilmot, J., in 
Rex. v. Almon (6), and held that the King's 
Bench Division had such jurisdiction. The 
learned Judge was concerned with making 
out that the King’s Bench Division has 
power to punish by attachment contempts 
of inferior Courts. He applied Wilmot, J.’s 
words to libel of inferior Courts and 
observed : 

“The public mischief is identical and in each in- 
stance the undoubted possible recourse to indictment 


or criminal information is too dilatory and too incon- 
venient to afford any satisfactory remedy.” 


In so far as India is concerned, contempts 
of inferior Courts except those within the 
limits of the original jurisdiction of the 
High Courts were never treated on that 
footing; see Legal Remembrancer v. Moti 
Lal Ghose (10). And I am not sure that 
any High Court even at the present day 
would feel justified in taking summary 
proceedings in contempts in respect of a 
general opinion expressed by anybody 
against the competence or independence of 
aSubordinate Court in the mofussil. I 
have read the decision in Rex v. Davies (7) 
as carefully as I can, but I cannot read it 
as suggesting that the summary remedy 
should be applied in any classes of cases 
to which it had not been applied before, 
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In Dunn v. Bevan (36) the issuing of a cir- 
cular letter containing misleading com- 
ments on the judgment of a Court was not 
regarded as constituting contempt of Court 
on the ground thatthe action being at an 
end and the judgment delivered, there 
could beno possible interference with the 
course of justice and that any such publi- 
cation must be left to be dealt with by the 
ordinary lawof libel. The case in 
Rex v. Editor of the New Statesman (5) 
was a case in which Avory, J., was scandal- 
ised for having madecertain order on the 
Press in connection with proceedings in 
Court which he was dealing with. In 
Attorney-General of the Irish Free State 
v. O'Kelly (49) it has been noted that com- 
mittals for contempt of Court by scan- 
dalising the Oourt itself have not become 
obsolete and the dictum to the contrary in 
McLeod v. Aubyn (3) cannot be accepted 
as accurate having regard to the subsequent 
decisions in Reg. v. Gray (4) and Rex v. 
Editor of the New Statesman (5). -The 
contempt in this case consisted in libelling 
a Judge for what he did in connection with 
a trial held by him with the assistance of a 


ury. 

I shall now refer to a few other decisions 
which are generally cited in connection 
with contempt of superior Courts committed 
out of Court. These are McDermott v. 
Judges of British Guiana (11); Smithv. 
Justice of Sierra Leone (12) and Rainy v. 
Justicesof Sierra Leon (13). These are all 
cases of such libel in connection with some 
particular acts of the Court as had a direct 
tendency to interfere with or obstruct the 
course of justice, Theseare all the cases, 
apart from certain decisions of the Indian 
Courts, to which I shall presently refer, 
which in my opinion have got any bearing 
on the question J am now considering. As 
regards the decision of the Indian Courts I 
propose only to refer toa few. The point 
now under consideration does not appear to 
haveever arisen or been considered. The 
first case is Refi Abdool and Mahtab (8) in 
which the accused who were chaprasis of 
the Court attached to a particular Judge 
had received presents from suitors, esc. 
In Re William Taylor (9) the insult which 
had been offered to the Judge was in con- 
nection with a trial which had been held 
by him. So also are the facts of the case 
in Inthe matter of Banks and Fenwicks 
(50) which arose out of Re Willam Taylor (3) 


(49) (1928) Ir. R 308. 
(50) 45 Ind, Oas. 113; A I R 
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just cited. Legal Remembrancer v. Moti La 
Ghose (10) was a case of an alleged contempt 
ofa Mofussil Criminal Court said to have 
been committed by a ‘publication in con- 
nection with a case in that Court. In the 
matter of the Amrita Bazar Patrika (2) 
the Chief Justice had been scandalised by 
an article which implied that he had con- 
atituted or was about to constitute a 
packed Bench to deal with a particular 
case. Bason v. Skone (51) has no relevancy 
to the question now under consideration. 
In In re N. C. Kelkar (52) a learned Judge 
had been defamed in connection with his 
trial and decision in a particular case, In 
Inre Satya Bodha Ram Chandra (53) scan- 
dalous attacks had been made upon the 
integrity and impartiality of the High Court 
after it had delivered its judgment ina 
particular case, In Re Abdul Hasan J owhar 
(54) the contempt was of an inferior Court 
and it wasa case of public insult to the 
Judge and the dignity of the Oourt after the 
termination of a case. | f 
The only decision in which the point 
I am at present considering has been de- 
cided against the view that I am taking is 
the case in Re Advocate of Allahabad (55). 
I have very carefully read the decision of 
the learned Judges in that case, but with 
the utmost regard for their decision I must 
say thatI am unable to agree in the view 
which they have taken. And I may also 
be permitted to say that if the extract 
from the publication as given in the 
report is the only offending passage, I should 
be very reluctant tohold thatit was any 
contempt of Uourt at all. 
If constructive contempt depends, as 
it in my opinion does, upon an inference 
of intention to obstruct the course of justice 
or of a tendency to create such obstruction, 
the presence or absence of a cause or pro- 
ceeding, either expected or pending or 
disposed of, in my judgment forms a most 
important factor to be taken into account. 
It may beargued that what difference 
does it make that no particular cause or 
proceeding is expected, when daily and 
from day to day hundreds of cases are com- 
ing up for disposal before the Court, and if 
the litigants lose faith in the independence 
(51) 94 Ind. a 532; AI R1926 Oal. 701; 53 O 
R EYEN Gad. 735332 240; 8 Or. LJ 426; 10 
Bom, go tnd, Gas. 84; AL R 1922 Bom, 426; 47 B 76; 
23 Or. L J 644; 24 Bom. L R 928. 
(54) 97 Ind. Les 108; ALR 1926 All. 623; 48 4 711; 
a 58) 1 aie Oas 955; A I R 1935 All, 1; (1935) Or, 
Oas. 1; (1935) A L J 125; 7 RA 827, > 
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of. the Court, free flow of -- justice in those 
cases would be impeded? My answer is 
that the obstruction that is required must 
be a real and not merely an ideal one, and 
I think I have already quoted ` sufficient 
authority which establishes that proposi- 
tion. While I would strongly deprecate 
any publication which may have the ten- 
dency to undermine the reputation of the 
Court or lower it in the estimation of the 
public for whose benefit it exists, | cannot 
bring myself to hold that contempts of 
that character were ever intended to be 
dealt with in the exercise of the Court's 
summary jurisdiction. I have heard it 
suggested thatif such proceedings can be 
taken in respect of objectionable remarks 
against the conduct of a Court or ofa 
Judge in connection with a case that is over, 
on what principle should a distinction be 
made where objectionable remarks of a 
general nature are made as have been 
made in the present case ? 

In my judgment, there is an essential 
and material difference between the two 
classes of cases. In the former class of 
cases the remarks may have the tendency 
to affect the administration of justice in other 
cases to follow, or there is the danger of 
the course of justice being diverted 
or perverted on the risk of justice 
not being permitted to flow the ordinary 
course, elements which must be entirely 
absent in the latter class of cases. When 
acase has been decided that may not be 
the endof it; the decision may be sub- 
ject to appeal or revision or some further 
proceeding, e. g.,in the nature of execution, 
may follow. When the matter is final, it 
may give rise to other proceedings or 
may furnish a precedent. Scan dalising 
the Court with reference to a decided case 
may bring the decision itself into disrepute 
by means outside the ordinary course of 
justice, and may have the effect of deter- 
ring the Court from proceeding on the 
lines on which the Court had proceeded 
in arriving at the decision. By general 
remarks ofthe character as in the case 


before us, the Court is not prevented 
in any way from followivg its normal 
course. 


Iam not forthe moment directly con- 
cerned with the question whether the 
Court has any other effective remedy for 
its protection, but I may point out s. 194, 
cl. (2) and s. 108, Criminal Procedure Code, 
I donot feel pressed by the consideration 
that the. ;Local Government may in any 
particular case withhold the necessary 
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sanction under the former of 
provisions, because I am 
to assume that such a lamentable 
situation can ever arise. If the existing 
law is not sufficient, legislation may.with 
propriety be resorted to. But simply 
because the summary procedure is a 
more convenient remedy, convenient only 
from a point of view of the Court itself, 
Iam unable to assent to go beyond the 
well-established lines beyond which Courts 
in England have never gone, and create a 
precedent by departing from the dictum of 
the Judicial Committee in McLeod v. Aubyn 
(3) which, even if it be an obiter, is entitled 
to the highest respect from all Indian 
Courts. Decisions of the Privy Council, 
though entitled to very great weight 
every where, are not binding on 
King’s Bench Division: see Dulien v. 
White (56). It is undisputed that the 
authority of the Judicial Committee so 
far as its effect on Indian Courts are con- 
cerned, is far greater than that of any 
other Court in the British Isles, And their 
Lordships in Mata Parsad v. Nageshwar 
Sahai (57), have observed thus: 

Their Lordships think it desirable to point out 
that it is not open to the Courts in India to question 
any principle enunciated by this Board,” although 
they have aright of examining the facts of any 
case before them to see whether and how far the 


principle on which stress is laid applies to the 
facts of the particular case. 


I here once again refer to the objec- 
tionable passage but only for the purpose 
of concluding the judgment. The passage 
is a highly offensive one. By putting his 
ideas in the form of a positive assertion that 
the Chief Justice and the Judges take a 
peculiar delight in hobnobbing with the 
Executive and then stating the result that 
follows from such hobnobbing he has put 
up before his readers a picture of the 
Court which is bound to lower the Oourt in 
the estimation of the public. This inten- 
tion is not a matter of inference only, for 
he has expressed that intention in the 
words which immediately follow the 
passage. Taking the article as a whole, I 
am prepared to hold that the object was 
that the administration of the High Court 
might improve; but by writing the passage 
in question he has not secured that end 
but the contrary. The Court undoubtedly 


(56) (1901) 2 K B 669, 70 L J K B 837; 50 W R76; 85 
LT 126. 
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had a glorious past and possesses traditions 
of which it may justly boast; and ifin the 
opinion of the writer or, as he says, of the 
public that reputation has suffered, re- 
marks such as those contained in the 
passage in question can in no way improve 
the situation and can only.make matters 
worse, 

So far as the rule is concerned, J am 
of opinion, for reasons I have already given, 
that it should be discharged. 

Costello, J.—I entirely agree with the 
views expressed by my Lord the Ohief 
Justice, 

Sir Tej Bahadur Sapru in his argument 
on behalf of the respondent Tushar Kanti 
_ Ghosh made the submission that the article 
which appeared in the Amrita Bazar 
Patrika on March 23, last did not refer to any 
case pending before this Oourt or to any 
case decided by this Court either recently 
or in the past, and that assuming in any 
view of the matter that the article in ques- 
tion amounts to contempt of Court, it 
is at the most a technical contempt, and 
as it does not seek to obtstruct the cause of 
justice or interfere with any trial, this 
Court has no jurisdiction whatever to take 
proceedings by way of summary procedure. 
The proper procedure should be by informa- 
tion under s, 194, Oriminal Procedure 
Code. 

The first question we have to determine 
in this matter is whether the article referred 
to in the affidavit of Mr. Collet does amount 
to a contempt of Court and at the outset 
T think it should be emphasised that we act 
in these matters not to defend the dignity 
of the Court but to safeguard the proper 
administration of justice and to ensure, as 
far as possible, that the confidence of the 
public in that administration shall not be 
destroyed or in any way diminished. In 
that connection one should bear in mind 
the weighty words of Wills, J., who de- 
livered the judgment of the Court in 
Rex v. Davies (7) when he said that the 
principle which is the root of and underlies 
the cases in which persons have been 
punished for attacks upon Courts will be 
found: to be not the purpose of protecting 
either the Court as a whole or individual 
Judges of the Court from a repetition of 
them, but of protecting the public and 
especially those who either voluntarily or by 
compulsion are subject to its jurisdic- 


tion, from the mischief they will 
incur if the authority of the Tribu- 
nal bes undermined oor impaired. 


Wills, J., cited a part of the undelivered 
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judgment of Wilmot, O. J., in Rerv. 
Almon (6), where he said that : 

“Attacks upon the Judge excite ~in the minds of 
the people a general dissatisfaction with all judi- 
cial determinations and whenever mens’ allegiance 
to the laws is so fundamentally shaken, it is the 
most dangerous obsrtuction of justice and in my 
opinion calls out for a more rapid and immediate 
redress than any other obstruction whatsoever, not 
for the sake of the Judges or private individuals 
but because they are the channels by which the 
King's justice is conveyed to the people. To be 
impartial and to be universally thought so, are both 
absolutely necessary for giving justice that free, 
open and unimpaired current which it has for many 
ages found all over this kingdom.” 

These words of Wilmot, C. J., have been 
quoted with approval in innumerable cases: 
throughout that one hundred and seventy 
years which have elapsed since they were’ 
written and despite the doubtas to their’ 
applicability to the present instance which 
Sir Tej Bahadur sought to establish, they 
must be taken to constitute the appropriate 
criterion and the right canon of interpreta- 
tion for use ina matter of the kind now 
before us. Applying the principles - enun- 
ciated above I can only come to the 
conclusion that the article is not only a 
contempt but a contempt of a very serious 
nature inthatpara. 1 of the article is 
directly calculated to instil in the mind of 
the people a mistrust of and a dissatisfac- 
tion with the administration of justice in 
this Presidency. It seems clear that the 
object and intention ofthe attack was to 
induce the public at large to believe that 
future cases in this Court will be dealt-with by 
Judges who are no longer free from outside 
control or influence specially in proceedings 
to which the Executive in some form or 
other is a party or in which the Executive is 
interested. A more scandalous and mis- 
chievous assertion against any Court as 
such itis difficult to imagine. To call the 
sort of statement published or permitted to 
be published by the respondents in this 
case fair comment or a mere technical 
contempt isto my mindan entire misuse 
of words and is a contention which must 
be rejected. Itisto be observed that the 
question whether ‘a particular publication 
be libellous or contemptuous and the 
construction of that publication isas has 
been said in many instances a question 
for the Court which deals with the matter 
gee per Paterson, J., in Inre Crawford (58) 
at p. 628*. This’ brings me to the question 
ofthe jurisdiction of the Court to punish 
a contempt of this nature in summary 


(68) (1849) 13 QB 613; 13 Jur. 955; 18 L J Q B 225; 
78 RR 479. a 
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proceedings such as the present before the 
Court itself because in the case I have just 
referred to, In re Crawford (58), it bad 
been objected that the Court could have no 
general power of commitment for libel 
published out of Court. Paterson, J., in 
the course of that case said thet in Rez v. 
Almon (6), there was avery learned judg- 
ment by Chief Justice Wilmot in which 
he satisfactorily showed that a “Court of 
Record has power to punish by commitment 
for contempt or libel published while the 
Oourt is not sitting. Patterson, J., then 
stated (p. 628%): 

“There must bea choice as to the mode of proceed- 
ing for he (e. g, Wilmot, O. J.), saye that the punish- 
ment may be by indictmentor by commitment for 
contempt. He treats it throughout as a matter for 
election.” 

Paterson, J., then held that the Court had 
the power, 7. e., to commit and stated “that 
is clear law.” It has been strenuously 
argued in the proceedings now before us 
that asthere is no question of a contempt 
in facie curiae or in connection with a 
pending or recently determined cause this 
Court, although admittedly a Court of 
Record has no power to deal summarily 
with the offenders. There are, however, 
many authorities for the proposition that 
it is well within the competency of a High 
Oourt in India to deal summarily with a 
contempt consisting of scandalous or sceur- 
rilous comments made in connection with a 
matter already adjudicated upon and in this 
connection having regard to what has already 
been said by my Lord the Chief Justice, I 
need only mention the casein In re Satya 
Bodha Ram Chandra (53), where Martin, 
J., referred with approvai to the judgment 
of Wills, J. (from which I have already 
quoted) and to the undelivered judgment 
of Wilmot, ©. J. Martin, J. also referred 
to several previous cases inthe Bombay 
High Court in which a similar point had 
arisen, I am wholly at a loss to understand 


how itcan be contended thatit would be. 


right to proceed by way of summary pro- 
cedure in a case where a scandalous attack 
had, been made upon a Court by reason of 
something which had happened in the 
past but wrong to proceed in like manner 
where a scandalous attack is made upon 
the Court which from its very nature 
must have a disturbing and indeed per- 
nicious effect upon the mind of the public 
in general concerning the purity and 
impartiality of the adjudication of every 
succeeding case coming before the Court 

*Page of (1849) 13 Q.B.D.—[H#d] 77 
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or at any rate regarding the ever con- 
stant succession of cases in which in some 
shape or form the Executive is a party 
interested. k 


In my opinion to endeavour to pro- 
ceed by way of an information in cases 
of contempt by scandalising the whole 
Court would be to attempt something 
which upon a reasonable visualisation of 
its inevitable concomitants and impli- 
cations would appear to be not only 
patently inconvenient and unseemly but 
Sir Tej Baha- 
dur based the whole fabric of his argu- 
ment on the question of jurisdiction upon 
the dictum of Lord Morris in McLeod v, 
Aubyn (8), which has already been com- 
mented upon by my Lord and on the 
strength of that one authority the learned 
Advocate has invited us to hold that the 
judgment of Wilmot, C. J., has long since 
ceased to be acorrect enunciation of the 
law. It cannot be doubted and indeed it 


is -beyond question that if the views 
expressed by Wilmot, O. J., hold good 
and apply in this country, then it is 


clearly competent for this High Court to 
proceed by way of summary pfocedure 
in cases of contempt by scandalising the 
Court and so the whole of Sir Tej Baha- 
dur Sapru’s argument falls to the ground. 
The learned Advocate found himself 
bound to admit to the fullest extent that 
the judgment of Wilmot, C. has 
indeed been quoted with approval and 
his doctrine applied in a long series of 
cases, many of which are tabulated at 
p. 30 of Sir John Fox's monograph op 
Contempt of Court to which book Sir 
Tej Bahadur referred as lending support 
to his argument. It is to he noted how- 
over that Sir John Fox at p. 33 of that 
book affirms that 


“by a series of decisions and by citation Wilmot’s 
doctrine has become part of the law of England 
though he does raise the question whether there 
is any solid ground for the contention that it 
was the law by immemorial usage in the year 
1765,” 


Sir Tej Bahadur was quite unable to 
place before us even one case. in which 
Wilmot’s doctrine has been dissented from 
or even adversely commented upon by 
any Court with the solitary exception of 
a dissenting judgment given by an Irish 
Judge, Fletcher, J., in a case which has 
never been propelry reported. As I in- 
dicated to Sir Tej Bahadur inthe course 
of his argument, it seems to me to be 
asking too much of this or any other 
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Court to invite it to reject Wilmot's 
doctrine on the strength of this one dis- 
sentient opinion which stands alone in 
the long catenation of decisions agreeing 
with the principles laid down in Rez v. 
Almon (6). That the doctrine enunciated 
by Wilmot and the procedure approved 
of by him are still valid and subsisting 
in England is, in my opinion, quite 
clear from the judgments in Rex v. Gray 
(4), Rexv. Davies (7) and Rex v. Editor 
of the New Statesman (5), to which 
reference has been-made by my Lord the 
Chief Justice. 


It seems to me, therefore, with all possi- 
ble respect to Lord Morris that his Lord- 
ship's speech in McLeod v. Aubyn (3), 
cannot be taken as being a_ correct 
enunciation of the law if indeed it was 
really intended to be such, It may well 
be, the noble and learned Lord was doing 
no more than stating as a matter of fact 
that the proceedings by way of summary 
procedure were obsolete—ohsolete possibly 
for the reason that with the spread of 
education in England and the growth 
of a widespread healthy public opinion 
and a general respect for the administra- 
tion of justice,- occasions for resorting to 
summary procedure in cases of contempt 
by scandalising the Court had been few 
and far between, if not wholly non- 
existent. It happened that the point now 
under discussion came before the High 
Court of the Irish Free State in the year 
1928 in Attorney-General of the Irish Free 
State v. O'Kelly (49), when a Bench con- 
sisting of Sullivan 
Hanna, JJ., held that committalsfor con- 
tempt of Court by scandalising the Court 
itself have not become obsolete and that 
the dictum to the contrary in McLeod v. 
Aubyn (3) cannot be accepted as accurate 
having regard to the subsequent decision 
in Rex v. Gray (4) and Rex v. Editor of 
the New Statesman (95). In Attorney- 
General of the Irish Free State v, O'Kelly (49) 
a preliminary objection had been raised 
that the Court had no jurisdiction to 
entertain the application made by the 
Attorney-General that an order of attach- 
ment should issue against. the Editor of 
The Nation newspaper. Sullivan, P. in his 
judgment said that in order to appreciate the 
argument that was addressed tothe Court on 
. this preliminary point and torule upon it, it 
was necessary to consider in the first place 
the origin and nature of the power to 
commit, and then he stated that 
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“the opinion of Wilmot in Rex v. Almon (6) regarded 
as authoritative on this question, It is referred to 
by-Palles, O. B. in Attorney-General v. Kissane (59), 
and I quote the judgment of the Ohief Baron from 
the report of that case atp. 271*—the judgment of 
the Chief Baron set forth in full the opinion of 
Wilmot, O. J.,” E 

and then Sullivan, P. quoted in extenso the 
judgment of Lord Blackburn in Skipworth's 
case (16) at p. 332* and proceeded thus: 

“The power so defined has been exercised when 
the occasion required by the Courts in England and 
Treland, not only (1) where some contempt has been 
committed in the face of the Court, or (2) where 
comments calculates to interfere with the course of 
justice have been made on cases pending in the 
Courts, but (3) where scandalous matter of the Court 
itself has been published.” . 

This proposition was not disputed as 
regards the first and second classes of 
contempt I have mentioned; but the opi- 
ion of the Privy Council in McLeod v. 
Aubyn. (3) was relied on as showing that 
committals for contempt of Court by scanda- 
lising the Court itself have become 
obsolete. In view of the subsequent deci- 
sions in Reg v. Gray (4) and Rex v. Editor 
of the New Statesman (5), I cannot accept 
the dictum in McLeod v. Aubyn (8) as 
accurate. In each of these cases the 
English Oourts recogized and exercised 


‘the jurisdiction to punish on summary 


process the editor of a newspaper for con- 
tempt of Court in publishing scandalous 
matter of a Judge with reference to his 
conduct in judicial proceedings. Hanna, 
J., in his judgment (at p. 330*) touching 
the question of whether procedure by at- 
tachment was one within the competence 
of the Court, expressed the opinion that it 
was, and that it was not obsolete or in any 
way confined, and said that he could not 
accept the argument that where the con- 
tempt was ex facie curiae the cases were 
always dealt with either by the Judge 
himself or by the Court, nor the view that 
contested cases of consequential or con- 
structive contempt, that is those other than 
those committed ex facie curiae were 
always dealt with before a jury by indict- 
ment. The learned Judge then said: 

“The position of this power of attachment is made 
clear by the judgment in Attorney-General. v. 
Kissane (59). Each of the three procedures was 
open for contempt of Court The cases show that 
for many years before the hearing of Mc Leod v. 
Aubyn (3) the practice of proceeding by attachment 
had not been used, so much so that Lord Morris 
stated in that case that it had become obsolete. 


However this may be, it is clear that it has been 
freqnently resorted to both in England and Ireland 


(59) 32 Ir, 220. 
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in the succeeding years-during which the press has 
attained such a widespread influence, so that, 
though it may have been at one time dormant, it 
had at the date of the Constitution become a living 
procedure, with all its ancient powers. The latest 
case is but a few weeks age, Rex v. Editor of the 
New Statesman (5), reported in the current Times Law 
Reports.” 


Meredith, J. although differing from the 
other members of the Court on the merits 
of the particular case agreed with the 
President and Hanna, J., on the question 
of the extent of the jurisdiction of the 
Court. In my opinion it cannot be gainsaid 
that the Courts of Record Have an inherent 
power of punishing and in a summary way 
any act done or writing published calculat- 
ed to bring the Court or a Judge of the 
Court into contempt or to lower its author- 
ity (i. e„ the class of contempt charact- 
erised by Lord Hardwicke in St. Jame's 
Evening Post case, Roach v. Garvanor 
Hall (18) at p. 471* as scandalising a Court 
or a. Judge). That is part of the common 
. law of England and was so at the time 
when that law was introduced into India 
in the eighteenth century, and thencefor- 
ward administered by the Courts in this 
country. Thus it comes about that the 
High Courts in India have inherited or 
acquired by charter a similar power. 

It is, however, the fact that there does not 
appear to be any precedent exactly on all 
fours with the present proceedings with the 
exception of a case to which I shall refer 
in a moment, but there are as appears 
from the judgment. just delivered by my 
Lord the Chief Justice, and as already 
indicated by me, a number of decisions 
sufficiently close and analogous to the pre- 
sent case to warrant the assumption that 
the powers of this Court are wide enough 
to enable it to deal with the respondents 
herein in a summary way. In my opinion 
this is essentially an example of a case 
where it is desirable that action should be 
taken swiftly and summarily owing to the 
obstruction to the administration of justice 
created by the precise nature of the 
allegations contained in the article 
complained of and its mischievous éffect 
in the minds of the public and in par- 
ticular of all litigants and accused 
persons. Neither Sir Tej Bahadur Sapru 
nor Mr. S. N. Banerjee was able to place be- 
fore us a single example of a contempt 
of Court having been dealt with by way 
of information or by other method than 
brevi manu, but on the other hand there 
is Re: Advocate of Allahabad (55) (which 


“¥Page of (742) 2 Atk, [84] MM 





In the matter of TUSHAR KANTI GHOSH (CAL.) 


156 I C 


furnishes the exception mentioned above 
where it was definitely held by the 
Allahabad High Court that the jurisdiction 
of the Court to punish for contempt is. not 
confined to cases where the aspersion which 
is alleged to amount to contempt is a 
reflection upon a particular Judge or a 
particular Bench in connection with the 
conduct ofa particular case, but extends to 
cases where a general aspersion is made 
upon the character -and capacity of the 
Court or a Judge, independently of any 
case. The cases in Re Abdul Hasan 
Jowhar (54) and Reg v. Gray (4) were 
relied upon. It happened that Sir Tej 
Bahadur Sapru appeared also in the 
Allahabad case as Advocate for the res- 
pondent and he appears to have then put 
forward the same kind of argument as that 
which he has advanced in the present pro- 
ceedings before us, an argument largely 
founded on the dictum of Lord Morris, 
With regard to this the Allahabad Bench 
said as follows: 

“Once it is conceded that to scandalise the Oourt 
isacontempt thenany publication which scandali- 
ses the Court and lowers its prestige is clearly 


a contempt, even though there is no record that 
similar publications have been held by the Courts 


- in the past to constitute contempt. As. we have 


already observed, general aspersions upon the 
character and the capacity of the Oourt must be 
comparatively rare and the absenceof any report 
of such cases, in our view, affords no support for 
the contention of learned Oounsel for the opposite 
parties. Learned Counsel further contended that 
the remedy where a Court and not a particular 
Judge has been defamed should not be by way of 
proceedings for contempt of Court but by criminal 
proceedings at the instance of the Government 
Advocate under the provisions of s, 194, Criminal 
Procedure Code. We are unable to agree with this 
contention, The fact that proceedings may bé 
directed against a person who has defamed the 
Oourts generally ie noreason for holding that he 
may not be proceeded against for contempt of 
Court, Oriminal proceedings as well as contempt 
proceedings lie againsta person who has committed 
contempt of Uourt by indulging in illegitimate 
criticism of the conduct of a particular Judge, and 
we seeno reason in principle for holding that 
where a Court generally has been defamed, pro- 
ceedings for contempt of Court do not also lie 
against the delinquent. We would further observe 
in this connection that proceedings ender s. 194, 
Oriminal Procedure Oode, are initiated by the re- 
presentative of a Government with the previous 
sanction of the Governor-General in Oouncil or the 
Local Government. It is for the Government to 
decide whether such proceedings be instituted or 
not. If the contention of learned Counsel for the 
opposite parties is sound, then the High Court 
would be powerless to protect itself in a case where 
the grossest allegations against the Courts had 
been made; but where the Government refused, 
it might well be for purely political considera- 
tions to sanction a prosecution. We are clearly of 
the opinion that the inherent power of. the Gourt 
to punish for contempt of Court is a power which 
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is essential inthe interest of the administration of 
justice and that power is not restricted in any 
degree by the provisions in the Criminal Procedure 
Code. relating to proceedings which may be institut- 
ed‘with the sanction of the Government where the 
Courts of His Majesty's Judges have been defamed. 
In our opinion the lawupon this matter is not in 
doubt. It has been clearly enunciated in a number 
of decisions to many of which we were referred by 


. learned Counsel for the opposite parties and by the 


learned Government Advocate ...... 

Weare, therefore, clearly of the opinion that 
neither on general principle nor in a recorded 
decision isthere any support for the contention of 
the learned Counsel for the opposite parties that 
the Oourt is not empowered to punish for contempt 
where the alleged contempt consist of a general 
defamation or aspersion of the Court and not of a 
particular Judge in regard to his conduct ofa 
particular case. Learned Counsel has been unable 
to cite one single relevant authority in support of 
his argument, nor has he been able to suggest any 
cogent reason for differentiating between the. cases 
of a-defamation ofa particular Judge or a particular 
Bench and the defamation of the Court generally. 
The distinction which he has attempted to draw 
is, in our judgment, clearly illogical -and un- 
sound”, 

Irespectfully agree with that statement 
and adopt it as representing a correct 
view of-thelaw. The objection taken to the 
jurisdiction of this Court in the present 
proceedings has, therefore, no substance in 
it and in my opinion must be rejected. 
With regard to the merits of the case I 
would respectfully adopt the language 
used by Sir Norman MacLeod, ©. J., in 
Emperor v. Bal Krishna (60), and to say. 
thal the article published on March 23, was 
calculated to excite in the minds of the 
people not only the impression that persons 
would not get a fair trial at the hands of a 
Court alleged to be under the influence of 
the-Executive authorities, but also a general 
dissatisfaction with judicial determina- 
tions so that the danger was created, 
that the people's allegiance to the laws 
might be fundamentally shaken, and a 
most painful and daugerous obstruction 
to the administration of justice erected. 
The administration of justice within this 
Presidency has been entrusted to us and 
we have the power in execution of the 
trust imposed upon us to provide that 
such dangers when they arise shall be 
removed, and in exercising these powers 
we seek not so much to protect ourselves 
as to protect the people from the evil which 
will result if their faith in the authority 
and justice of our Tribunals be impaired. 

The respondents in this case have made 
no real attempt te excuse or palliate their 
conduct. They have simply said in effect 
“Thig article is fair comment and we 

(60) 68 Ind. Oas 753; A I R-1922 Bom. 52; 23 Or. L 
J 177; 46 B 592; 24 Bom. L R 16. 
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have done no wrong.” In such circum- 


stances I think we must inflict upon them 


some punishment which will bring home 
to their minds the fact that in our judg- 
ment they are entirely wrong and also " 
the realisation that their action in publish- 
ing the article was inthe highest degree 
improper and deplorable. 

Lort-Williams, J.—There can be no 
reasonable doubt that the publication of 
the words complained: of amounts to a 
criminal contempt of this Court. To say 
that 
“at the present day the Ohief Justice and the 
Judges find a peculiar delight in hobnobbing 
with the Executive, with the result that the judici- 
ary is robbed of its independence which at one time 
attracted the admiration of the whole country,” 
means, and can only mean, that for the 
reasons given, the Judges of this Court 
are no longer independent or impartial. 
No one can deny that itis of the utmost 
importance to the administration of jus- 
tice that public confidence in the impar- 
tiality of the Judges should not be 
impaired, and nothing is more calculated to 
destroy their authority than a statement that 
they are no longer independent. It strikes 
at the very roots of justice. As was said 
by Lord Russell of Killowen, ©. J., in 
Reg v. Gray (4), at p. 40*, any writing pub- 
lished which is calculated to bring the 
Judges into contempt or to lower their 
authority is a contempt of Court. This isa 
class of contempt which was characterised 
by Lord Hardwicke, L. C.. in St. 
James Evening Post case Roach v. 
Garvan or Hall (18) as that of scandalis- 
ing a Court or a Judge. The principle 
cannot be better stated than in the words 
of the opinion of Wilmot, O. J., a convenient 
reference to which is to be found in the 
report of the argument of the Attorney- 
General in Rex v. Editor of the New States- 
man (5), at p. 3021, and is as follows: 

“The arraignment of the justice of the Judges is 
arraigning the King’s justice : it is an impeachment 
of his wisdom and goodness in the choice of his 
Judges, and excites in the minds of the people a 
general dissatisfaction with all judicial determination 
and indisposes their minds to obey them; and 


whenever men's allegiance to the laws is so funda- 
shaken, it is the most fatal and most 
dangerous obstruction of justice, aud in my opinion 
calls out for a more rapid and immediate redress 
than any other obstruction whatsoever; not for the 
sake of the Judges as private individuals, “but 
because they are the channels: by which the King’s 
justice is conveyed tothe people, To be impartial, 
and to be universally thought so, are both absolutely 
necessary for giving the justice that free, open and 
uninterrupted current, which it has, for many ages 


F Pago of (1900) 2 Q B—[Ed.] 
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found all over this kingdom, and which so emi- 
nently distinguishes and exalts it above all nations 
upon the earth.” £ 

The learned and distinguished Advocate 
.who has appeared on behalf of accused No. 
lhas relied very strongly upon the state- 
ment ofLord Morris in McLeod v. Aubyn (3), 
at p. 561*, that though the publication of 
scandalous matter of the Court itself was 
undoubtedly contempt, committals for such 
contempts had become obsolete in England, 
where Courts are satisfied to leave to public 
opinion attacks or comments derogatory 
or scandalous to them. But that it must 
be considered that in small colonies, consist- 
ing principally of coloured populations, 
the enfcrcement in proper cases of commit- 
tal for contempt of Court for attacks on 
the Court may be absolutely necessary to 
preserve in such a community the dignity 
of and respect for the Court. 

Obviously the statement that committala 
for such contempts had become obsolete, 
was not intended to be a statement of 
the law. The learned Lord had correctly 
stated the law in the immediately preceding 
sentences of his judgment. The statement 
had regard only to the question of ex- 
pediency. lt was limited to England, and 
qualified by reference to the state of public 
opinion in that country. The question of 
expediency cannot be made to depend upon 
the size of the community or the colour of 
the population, but upon public standards. 
Tf the statement of the learned Lord was 
intended to be a statement of the law, 
it went too far. -That is made evident by 
the decisions in Reg v. Gray (4) in the fol- 
lowing year and in Rex. Editor of the New 
Statesman (9). The learned Advocate felt 
the difficulty raised by these decisions, and 
sought to show that they were instances 
of the other and more common class of 
contempt, ‘arising from comments upon 
cases pending in the Courts, wherein a 
summary remedy was necessary in order to 
prevent interference with the due course of 
justice in the trial of those particular cases. 
But neither of those decisions was in respect 
of any pending case, and to seek to extend 
that class of contempt so as to cover com- 
ments arising out of cases already disposed 
of, would be to travel outside the ambit of 
the principle upon which that jurisdiction is 
said to be founded. 

An attack upon a Judge who has already 
disposed of a case cannot be said to be an 


interference with the due course of justice 
in that particular case. , But such an attack 


*Page of (1899) A. O—[Hd.] E 
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is calculated to impair his authority when 
trying cases of a similar class, or his au- 
thority generally. Moreover, in Rex v. 
Gray (4), the criticism of the Judge was 
not even in respect of the case or the facts 
of the case which had been tried, but in 
respect of advice which the Judge had given 
to representatives of the press about the 
way in which they ought to frame their 
reports, That advice had no more to do 
with the trial of the case than if the Judge 
had chosen to advise women to leave the 
Court, or to complain to those responsible 
for the Court building that the acoustics 
were so bad that he could not hear the 
witnesses. That case, therefore, was not 
one of the class mentioned by the learned 
Advocate in which the criticism of the 
Judge relates to his conduct of the trial. 
Similarly in Rex v. Editor of the New 
Statesman (5), Lord Hewart observed at 
p. 802*, that the meaning of the words 
complained of was, that a person who held 
certain views could not hope for a fair 
hearing in a Court presided over by the 
learned Judge, not merely that he had acted 
unfairly in that particular trial. In neither 
of those cases could it be urged that suw- 
mary proceeding were necessary because 
the criticism complained of was calculated 
to interfere with or obstruct the due . 
course of justice in that particular case. 
Yet in both cases summary proceedings 
were held to be the appropriate remedy. In 
each of those cases the criticism was calcu- 
lated to impair the authority of the Judge 
generally, and to destroy public confidence 
in his impartiality and integrity as a 
Judge. Surely it cannot be argued that 
itis a different kind of offence, or a more 
serious offence to impair the authority of 
a single Judge than to scandalise the 
whole Bench of Judges of which heis a 
member. 


Nothing can be more serious than to 
publish statements calculated to diminish or 
destroy public confidence in Courts of justice, 
and no offence calls for or deserves more 
swift or more summary punishment. The 
reason why such proceedings are rare now 
adays in England is that public opinion and 
more especially standards of public decency 
and good conduct in that country for many 
years past have been such as to render the 
exercise of this jurisdiction unnecessary. 
The experience of Courts and Judges in 
India, especially in recent years. has not 
been such as to encourage them to allow 

*Page of (1928) 14 T L R.—[ Ed]. 
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this jurisdiction to become obsclete. I 
agree in finding both the accused guilty 
of contempt. This is not the first time 
that the second accused, Tarit Kanti 
Biswas, has been charged with this offence, 
and in the present instance the offences of 
both the accused have been gravely ag- 
gravated by the omission of any expres- 
sions of apology or regret from their aff- 
davits and their unprecedented and un- 
pardonable effrontory in making therein fur- 
ther charges of bias, partiality and unfair- 
ness against the Judges to whom has fallen 
the duty of hearing them in their defence. 

Far more serious, however, is the fact that 
their learned Advocates stated that they 
had received from the accused definite and 
specific instructions not to offer to the 
Court either apology or regret, even in the 
event of their being found guilty of con- 
tempt. In my opinion such an attitude 
of open and deliberate defiance of the 
law as interpreted and decided by His 
Majesty’s Judges, on the part of the Editor 
and Printer of a responsible newspaper, 
calls for such sharp and summary punish- 
ment of the offenders as will be a warning 
and -deterrent to them, and to others 
similarly inclined towards such criminal 
practice, and such as will be a sufficient 
vindication of the integrity and indepen- 
dence of this Court. 

Jack, J.—In this case the only two points 
raised in defence in which there appears 
to be any substance are: (1) that the objec- 
tionable passage in the newspaper article 
merely criticizes the High Court in its 
administrative capacity, and not in its 
judicial capacity, and therefore, cannot 
be said to constitute contempt of Court since 
it does not in any way reflect on the 
judicial independence of the Oourt. This 
construction never occurred to me until 
suggested by the learned Advocates appear- 
ing for the accused. A certain colour is 
however Jent to it by the reference to 
administration at the commencement of 
the passage complained of, which runs as 
follows: 

“We are glad to find that in the Bengal Legis- 
lative Council yesterday there was a discussion about 


the administration of the High Oourt. Every word 
of Mr. N. K. Basu was true.” 


Then comes the statement that 

“the Ohief Justice and the Judges find a peculiar 
delight in hobnobbing with the Executive with the 
result that the judiciary is robbed of its indepen- 
dence which at one time attracted the admiration of 
the whole country.” 

It weuld be far-fetched to construe this 


as merely referring to the administrative’ 
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work of the Oourt, as distinct from it 
judicial work. No one reading it would so 
limit its application especially in view of 
the concluding statement, for it is difficult 
to suppose that the administration of the 
Court (about which the public can have 
little knowledge), can have formerly 
attracted the admiration of the whole 
country. The use of the word judiciary 
also seems to imply reference to the Court 
in its judicial capacity. Had the ad- 
ministration only been referred to, surely 
the reference would have been clearly to 
the lack of independence in the administra- 
tion of the Court, not in the judiciary 
generally. There can, therefore, be no 
doubt whatever that the writer means what 
he says, i. e., that the High Court judiciary 
has Jost its independence through hobnob- 
bing with the Executive. Had it not been 
go, surely the Editor would have apologized 
in the terms that he was sorry that he had 
expressed himself in such language that 
this construction could be put upon it, but 
no such apology has ever been made. The 
only other point of any substance in the 
argument that has been addressed to us 
is that this isa case in which the Oourt 
should not have exercised the summary 
jurisdiction which it admittedly possesses 
asa Court of Record. The promulgation 
in a newspaper with a large circulation of 
such a statement is undoubtedly a contempt 
of Court of the very worst kind, for its 
publication obviously would tend to cause 
the public to lose their respect and regard 
for the law so administered, and, as stated 
by Wilmot, O. J. . 

“to be impartial and to be universally thought soare . 
both absolutely necessary for the giving justice that 


free, open and uninterrupted current which it had for 
many ages found all over the Kingdom,” 
and again 

“the arraignment of the justice of the King's 
Judges excites in the minds of the people a general 
dissatisfaction with all judicial determinations and 
indispose their minds to obey them.” 


He maintains that 

“the real offence is the wrong done to the public by 
weakening the authority and influence of a Tribunal 
which exists for their good alone.” 

He adds that such conduct is pre-eminent- 
ly a proper subject of summary jurisdic- 
tion. The same view is expressed by Sir 
Norman Meleod in Emperor v. Bal Krishna 
(60). Wilmott, J’s. undelivered judgment 
in Rex v. Almon (6) has been received 
with approval in many subsequent cases 
in spite of Master J. O. Fox's Opinion 
in 24 Law Quarterly Reports 184, 
966. and the criticism of Fletcher, J., in the 
Irish case of Taaffe v. Dawnes (24), in 
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Hachell’s Report. Such a sweeping attack 
on the whole administration of justice by 
the Court is very different from that fair 
and reasonable criticism which is always 
allowable except in connection with a 
pending case, It is also very different 
from a caseof constructive contempt, and 
a discussion of such cases is quite 
irrelevant. There is, no doubt, abundant 
authority for the view that contempt 
proceedings, involving as they do an 
exceptional interference with the liberty of 
the subject by an exceptional method, 
should only be used in cases where the 
administration of justice would be hamper- 
ed by the delay involved in proceeding in 
the ordinary course of law. In thir connec- 
tion the cases of McLeod v. Aubyon (3), 
Rex v. Davies (7) and Skipworth’s case 
(16) and other cases have been referred 
to, and it has been argued that the summary 
procedure can only be used when the 
contempt has reference to the proceed- 
ings in a particular case. Almost all 
cases of contempt have reference to a 
particular case, so that it is not sur- 
prising that the only case cited in 
which the summary procedure has been 
adopted, though the contempt is not con- 
nected witha particular caseis the case 
of Re Advocate of Allahabad (55). There are, 
however, a number of: cases in which the 
summary procedure has been adopted 
although the cases with which the con- 
tempt was connected had been disposed 
of before the contempt was committed, for 
example the case of Reg. v. Gray (4) and in 
this country Re Abdul Hasan Jowhar (54) 
and In re Satya Bodha Ram Chandra (53). 
In such circumstances the danger of 
justice being hampered by the delay in- 
volved in the ordinary procedure is in no 
way dependent on' the fact that the con- 
tempt in question was connected with a 
particular case. 

In the present case the contempt com- 
plained of would tend to hamper the 
administration of justice in every case in 
which the Executive were specially in- 
terested by diminishing the confidence of 
the parties in the independence of the 
judiciary, e. g., in cases of a political 
character. The only alternative procedure 
in this country is that under s. 194, Criminal 
Procedure Code. This procedure has-not, 
I think, been employed in any High Court 
in cases of this kind of contempt of the 
High Court. It depends’ upon the exhibi- 
tion of information by the Advocate- 


General with the previous-sanction of the- 
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Governor-General in Council or the Local 
Government, and would, therefore, place 
the maintenance of regard for the Court 
entirely in the hands of the Executive. 
Moreover, in the words of Wills, J., in 
Rex v. Davies (7; at p. 41*, it is “too dilatory 
and too inconvenient to afford any satisfac- 
tory remedy.” There would be much to 
be said for the procedure under s. 194, 
Criminal Procedure Code, ina case in 
which there could be any doubt as to the 
meaning of the words used, and which 
had therefore better be left to the decision of 
a jury, but where, as in this case, there 
is no ambiguity in the words used, the 
facts are not disputed, and the accused 
are thoroughly able and willing to defend 
themselves in summary procedure, there 
seems to be no reason why the Court should 
not adopt it. I think, therefore, that the 
Court was entitled in this case to take 
summary proceedings against the opposite 
Parties and agree in finding that they are 
guilty of the contempt charged, and liable 
to be dealt with severely iaasmuch as they 
have not attempted even a conditional 
apology for the language used. 
Order.—Tushar Kanti Ghose, you have 
been adjudged by this Court to be guilty 
of contempt of Court by reason of the 
article that has been complained of. That 
article was capable of great public mis- 
chief. You, Tushar Kanti Ghose, are res- 
ponsible inlaw for the publication of that 
article and you have, in fact, accepted res- 
ponsibility for it in your affidavit. You 
have said that you were not there when 
it was written and that it was inserted 
in your absence, but that you take res- 
ponsibility for it, and in this Court you 
have attempted, as far as you could, to 
justify it, your duty if absent from. the 
newspaper office, isto give such general 
or particular instructions that articles of 
this nature which could be contempt of 
Court should not be published, Ap- 
parently no such instructions could have 
been given and you accepted the responsi- 
bility for and approve of the article. The 
Judges of this Court know their duty, 
they are doing their duty and they will 
do their duty regardless of the con- 
sequences without fear or favour. No 
apology or regret has come from you and 
that leaves us only one course, and that is 
tosend you to prison. The sentence and 
order of this Court is that you be detained 
in simpleimprisonment for a period of 
three months. . 
*Page of (1906) 1 K. B.—[Ed.] 
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Tarit Kanti Biswas: you are the Printer 
and Publisher of this newspaper and you 
have a responsibility not to publish such 
articles. You have made a plea of lack 
of, knowledge of English. That is no 
excuse. If you cannot perform the duties 
of your office you ought not to hold that 
office. As long as you hold thai office you 
must, according to law, perform the duties 
of that office. In this case it is obvious 
that the duties of your office were not 
performed, orthat article would not have 
been published. You were before this 
Court in 1917 im a case in which 
you and others were charged with contempt 
of Court by publishing an article upon the 
then Ohief Justice reflecting on the impar- 
tiality of his conduct or administration of 
justice inthis Court. You were on that occa- 
sion subjected toa fine. That ought to have 
put you on your guard and taught you a 
lesson for subsequent events. Apparently it 
did not. You adopt the same attitude as the 
Editor, and you make the same plea. -In 
your case neither apology nor excuse has 
been offered for your conduct and the Court 
has only one course which it can take in 
your case and that isto send you to prison. 
The order of this Court is that you be de- 
tained insimple imprisonment for a period 
of one calendar-month. 


Order refusing to grant leave to appeal to 
Privy Council. : 

Derbyshire, C. J.—(May 2, 1935).—This 
is an application made on behalf or Tushar 
Kanti Ghose and Tarit Kanti Biswas who 
were committed to prison on April 8 last, 
in respect of a contempt of this Court. 
Tushar Kanti Ghose was committed to prison 
for a period of three months and Tarit 
Kanti Biswas fora period of one month. 
The committals were in respect of publica- 
tion of a certain matter in the Amrita 
Bazar Patrika on March 23, 1935, Tushar 
Kanti Ghose was the Editor of the Amrita 
Bazar Patrika and Tarit Kanti Biswas was 
the Printer and Publisher cf the same. 

The application is made or purports to 
be made under cl. 41 of the Letters Patent 
of this Court dated 1865, That clause reads 
as follows : 


“And we do further ordain that, from any judg- 
ment, order or sentence of the said High Court of 
Judicature at Fort William in Bengal, made in the 
exercise of original criminal jurisdiction, or in any 
criminal case where any pointorpointsof law have 
been reserved for the opinion of the said High Court 
in manner hereinbefore provided, by any Court 
which has exercised original jurisdiction, it shal] be 
lawful forthe person aggrieved by such judgment, 
order, or sentence to appeal to Us, Our heirs or 
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successors in Oourcil, provided the said High Court 
shall declare that the case is a fit one for such appeal 
and under such conditions as the said High Court 
may establish or require subject always tosuch rules 
and orders as Wemay, withthe advice of Our Privy 
Council, hereafter make in that behalf. 


Mr. Banerji, who makes this application, 
asks for a certificate for a declaration by 
us that the caseis a fit one for appeal. He 
says that the order was made in the exercise 
of the original criminal jurisdiction of this 
Court and that thereby he or his clients 
come within cl.41. In my view proceed- 
ings for contempt of Court do not come 
within the pharse “original criminal juris- 
diction of this Court.” The power of this 
Court, which ie a Court of Record, to punish 
for contempt isderived as was pointed out 
by Sir Barness Peacock in the case of 
Surendra Nath Banerjee v. Chief Justice 


and Judges of Calcutta High Court 
(1) from the common law of Eng- 
land at the time when the 
Supreme Court was constituted, a Court 


by the Charter. This Uourt of course 
succeeded to the jurisdiction exercised by 
the Supreme Oourt. It may be well to 
note that the case, Surendra Nath Banerjee 
v. Chief Justice and Judges of Calcutta High 
Court (1), was a case in which the writer 
in a newspaper was held by the Judges of 


this Court to have committed contempt of 


Court by scandalizing the Court. He was 
committed to prison for a period of two 
months. He did not make any application 
under cl. 4l of the Charter as is done in 
this case. He petitioned to the Privy Ooun- 
cil to have hiscase considered and during 
the course of that matter,Sir Barnes Pea- 


cock who delivered the opinion of the Board 
said : 

“Their Lordships are of opinion thet a contempt of 
the High Court bya libel such as the present, pub- 
lished out of Court when the Court is not sitting, is 
not included in the words ‘offences underthe Indian 
Penal Code,’ although the contempt may include 
defamation. Such an offence is something more 
than mere defamation, and isofa different character, 
It is an offence which by the Common Law of Eng- 
land is punishable by the High Court in a summary 
manner by fine or imprisonment, or both. That part of 
the Common Law of England was introduced into the 
Presidency town when the late Supreme Courts were 
respectively established by the Oharters of Justice, 
The High Oourts in the Presidencies are Superior 
Oourts of Record, and the offence of contempt, and 
the powers of the High Oourt for publishing if, are 
same there asin this country, not by virtue ofthe 
Penal Oodefor British India and the Code of 
Oriminal Procedure, 1882, but by the virtue of the 
Common Law of England: McDermott v. The Jus- 
tices of British Guiana (11) at p. 497*, 

In my view, having regard to the words 
used by Sir Barnes Peacock particularly 
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those “such an offence,” i. e., scandalizing 
a Court “is something more than mere de- 
famation and is of a different character” 
it is clear that proceedings for contempt of 
Court—a Court of Record, at any rate, 
this Court—are not made or done in the 
exercise of original criminal jurisdiction 
within the meaning of cl. 41. These pro- 
ceedings for contempt of Court are of a pecu- 
liar nature: though it may be that in cer- 
tain aspects they are quasi criminal, in 
my view they are not exercised as part of 
the original criminal jurisdiction of this 
aE Consequently the application must 
ail. 


But I will consider the matter one step 
further. If it should be contrary to my 
view that proceedings for contempt of this 
Court are made or done in the exercise of 
its original criminal jurisdiction, it seems to 
me that this Court would not, even in such 
a case, having regard to the decision of the 
Privy Council, declare under cl. 41 that 
this case is a fit one for appeal to the Privy 
Oouncil. This case is in its essentials a 
similar case to that of Surendra Nath 
Banerjee’s (1). In that case Sir Barnes 
Peacock—I am now quoting from p. 132*, 
says: 

Their Lordships having decided that the libel 
was a contempt of Gourt, and that the High Court 
had jurisdiction to commit the petitioner for a period 
of two months, the case 18 not a proper one for an 
appeal to Her Majesty. In Rainy v, Justices of 
Sverra Leone (61) at p. 54f, upon an application for 
leave to appeal to enable the petitioner to get rid of 
certain fines imposed upon him by the Uourt of 
Sierra Leons for contempt of Court, it was said: ‘It 
is the opinion not only of the members of the Com- 
mittee who ‘heard’ the petition but also of the 
other members, who usually ‘attend’ here to whom 
the petition has been submitted, and we have had 
the benefit of their judgment as well as our own 
that we cannot interfere with such a subject. In 

“ this country every Oourt of Record is the sole and 
exclusive judge of what amounts to a contempt of 
Court. That case was referred to as an authority by 
the Judicial Oommittee in the case of McDermott v. The 
Justices of the British Guiana (11). In the latter case an 

-application was made ex parte for leave to appeal 
from an order of the Supreme Uourt of Civil Justice 
in British Guiana, by which the petitioner was, for 
a contempt of Oourt in publishing certain lbels 
commenting on the administration of justice, and 
upon one of the Judges of the Court, committed to 
jail for a period of six months or unto further orders: 
see S. O, p. 4904, and In the matter of Me Dermott 
(62), at p. 120§. Leave to appeal was granted, with- 


(61) (1872) 8 Moore P O 47, 

(62) (1866) 4 Moore PO (ng) 110. 
*Page of 10 O.—|[Ed,] 
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out prejudice to the question of the competency of 
Her Majesty in Council to entertain an appeal from 
an order of a Court of Record inflicting punishment 
by fine or imprisonment for a contempt of Court, 
which question was to be open to argument on the 
hearing of the appeal. The case came on for argu- 
ment, and it was contended by the Solicitor-General, 
that the leave to appeal - ought not to have been 
granted, as a Court of Reccrd is the sole 
judge of what constitutes a contempt. He stated, 
however, that he was prepared to support the order 
upon the merits, but he was not called upon to do 
so. In delivering the opinion of the Judicial Com- 
mittee Lord Chelmsford, after stating that the leave 
to appeal was conditionally granted, said the res- 
pondents might have come in, to discbarge the 
order upon the very ground which had been taken, 
namely that there could be no appeal against an 
order of a Court of Record committing a person for 
contempt, and that, in order to support the pro- 
Priety of the leave to appeal, the appellant must 
show. either that the Court was not a Oourt of 
Record, or that, if it was a Court of Record, yet 
that there was something in the order committing 
the appellant which rendered it impropor, and 
therefore the subject of appeal, Then after decid- 
ing that the Court of Sierra Leons was a Court of 
Record, his lordship says (498) 


‘Not a single case is to be found, where there has 
been a committal by one of the Oolonial Courts for 
contempt where it appeared clearly upon the face of 
the order that the party had committed a contempt, 
that he had been duly summoned and that the 
punishmert awarded for the contempt was an 
appropriate one, in which this Committee has ever 
entertained an appeal against an order of this déscrip- 
tion. Again, after referring to the authorities and 
amongst others to Rainy v. Justices of Sierra Leons 
(62), his Lordship concluded by saying: ‘Under 
these circumstances their Lordships ‘entertain no 
doubt whatever as to the propriety of deciding that 
in this case leave to appeal ought not to have been 
granted; that the Supreme Oourt of Justice was a 
Oourt of Record; and that as a Court of Record, it 
had power to commit for the particular contempt. As 
their Lordships do not enter into the merits of the 
case, they will say nothing as to the character of 
the libel upon which the Court thought it proper 
to commit the publisher for contempt. Acting 
upon these authorties, and holding that the High 
Qourt had jurisdiction to commit the publisher of 
the libel in question for contempt, their Lordships 
will say nothing as to the character of the libel, or 
as to the extent of the punishment awarded. They 
will humbly advise His Majesty to dismiss the 
petition.” 


Mr. Banerjee had made his application 
on the ground that this Court has no juris- 
diction to commit the two applicants for 
contempt. That it has such jurisdiction 
is clearly laid down by their Lordships of 
the Privy Council in the case of Surendra 
Nath Banerjee (1) Mr. Banerjee has 
advanced a further arguement which is 
based upon some words of Lord Morris in the 
case of McLeod v, Aubyn (3). The head- 
note is: 

Contempt of Court may be committed by pub- 
lication of scandalous matter respecting the Gourt 


after adjudication as wellas pending a case before 
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it) In England committals for such contempts have 
become obsolete; in small colonies consisting prin- 
cipally of coloured populations, they may still be 
necessary in proper cases; But held, that where the 
appellant was neither printer nor publisher nor 
writer of such scandalous matter, but had innocently 
lént the paper containing it toa friend without 
knowledge of its contents, he was neither construc- 
tively nor necessarily guilty of contempt of Court.” 

In that case Lord Morris at p. 561* says 
with reference to summary procedure for 
contempt : 

“It is a summary process, and should be used only 
from a sense of duty and under the pressure of 
public necessity, for there can be no landmarks 
pointing out the boundaries in all cases, Committals 
for.contempt of Court by scandalising the Oourt 
itself have become obsolete in this country.” 

Then he goes on to say: 

“Oourts are satisfied to leave to public opinion 
attacks or comments derogatory or scandalous to 
them, But it must be considered that in small 
colonies, consisting principally of coloured popula- 
tions, the enforcement in proper cases of committal 
for contempt of Court for attacks on the Court may 
be absolutely necessary to preserve in such a com- 
munity the dignity of and respect for the Court.” 

Lord Morris then goes on to consider the 
question whether there was contempt of 
Court in a man in lending a newspaper 
which contained scandalous maiters, and he 
decides that it was not. 


Now, Mr. Banerjee says that the words 
“committals for contempt of Court by 
scandalising the Court itself. have become 
obsolete” indicate that there is no longer 
jurisdiction in this Court to exercise this 
summary procedure. That argument of 
course was raised when these applicants 
were before the Court and was dealt with 
in the judgment which was then delivered. 
But with deference to the argument of 
Mr. Banerjee I would like to point out that 
that statement ‘‘committals for contempt 
of Court by scandalising the Court itself 
have become obsolete in this country” is 
a statement of fact relating to England and 
Wales. It is a statement of fact which is 
proved to be incorrect because in the fol- 
lowing year there was the case of Reg. v. 
Gray (4), in which the Courts in England 
punished the writer of a certain matter in 
a newspaper which scandalised a Judge. 
Again in 1928 the Courts in England 
punished the Editor of the New Statesman 
in respect of some matter which was con- 
sidered to be scandalising a Judge of the 
High Court in England. So as a state- 
ment of fact that is insorrectb. Again in 
this country in 1917 there was the case, 
In the matter of the Amrita Bazar Patrika 
(2), in which an attack was made in the 
newspaper upon the conduct of the Ohief 
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Justice of this Court. There the delin- 
quent, who happened to be one of the 
applicants in this case, was punished by 
this Court for a contempt that he had com- 
mitted. Under these circumstances it 
seems to me that the argument which 
Mr. Banerjee has endeavoured to build on 
those lines from the judgment of Lord 
Morris in McLeod v. Aubyn (3), fails. In 
my opinion, having regard to the decision 
of their Lordships of the Privy Council in 
the case of Surendra Nath Banerjeev. Chief 
Justice and Judges of Calcutta High Court 
(1), it would not be open to this Court to 
declare that this case is a fit case for appeal 
to His Majesty in Council, if, indeed, such 
leave could be given at allin such a case 
as this under cl. 41, Letters Patent, of this 
Court of 1865. In my opinion, this appli- 
cation must be dismissed. 

Costello, J.-—I entirely agree with the 
views expressed by my Lord the Chief 
Justice. In my opinion the order or sent- 
ence made by this Court on April 8 last 
was not an order or sentence made in the 
exercise of its original criminal jurisdic- 
tion. Therefore, this matter is not one 
which falls within the purview of the provi- 
sions of cl. 41, Letters Patent, of this Court 
dated 1865. The proceedings for contempt 
of Court of summary nature are proceed- 
ings derived from the Oommon Law of 
England. There is inherent right to take 
such proceedings in this Court by virtue 
of its position as a superior Oourt of 
Record. Moreover, the power of this Court 
to exercise jurisdiction of a summary 
character ina case of contempt was con- 
ferred or affirmed by the Oharter under 
which the Supreme Court was originally 
established : which power this Court has 
inherited. I'he power to punish for a con- 
tempt of Court is a power sui generis. In 
my opinion it is not a power which is or can 
be exercised under the ordinary criminal 
jurisdiction of the Court. 

The judgment of Sir Barnes’ Peacock in 
Surendra Nath Banerjee v. Chief Justice 
and Judges of Calcutta High Court (1), in 
my view puts this matter beyond all ques- 
tion whatever and indicates that when this 
Court as a Court of Record thinks it fit to 
exercise summary jurisdiction and under 
that jurisdiction punishes for a contempt of 
Court, it is not open to the person concerned 
to ask this Court for leave to appeal to His 
Majesty in Council. With regard to the 
observation of Lord Morris in MeLeod v. 
Aubyn (3), as I pointed out in the judgment 
which I gave when this matter was before 
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the Court on April 8 last that observation 
is clearly not only in the nature of an 
obiter dictum but a statement which could 
only have been intended to express the 
opinion of the learned Judge with regard 
to the state of fact existing in England at 
the time the observation was made. But 
whether one takes that observation as a 
statement of fact or even as an expression 
of opinion with regard to the state of the 
law it is obvious from the subsequent 
events from the proceedings and decisions 
in cases which have occurred since the time 
of Lord Morris that that observation even 
as a statement with regard to the law was 
not accurate. In any event, as the Chief 
Justice has already pointed out Lord Morris 
was speaking solely as regards the state of 
things in England. That proposition has 
no reference whatever either to the state of 
fact or to the state of law existing in India. 

In my opinion it is abundantly clear 
from the judgment in Surendra Nath 
Banerji's case (1), that summary proceed- 
ings for a contempt of Court is not only 
competent but the decision, that is to say, 
judgment, order and sentence given in such 
proceedings must be taken to be final and 
not open to appeal. I think this application 
for leave must be refused. - 

Editor and Printer sentenced. 
N. Leave to appeal to P. C. refused. 
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. by s. 115, Civil Procedure 
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Act, has exclusive original jurisdiction to decide 
all matters arising under the Companies Act, 
with reference ‘to companies, the registered 
offices of which are within his District, But 
the exclusive original jurisdiction conferred on the 
District Court can in no way oust the revisional 
jurisdiction that is conferred onthe High Court 
Code, unless that 
either expressly or impliedly 
Companies Act or the Dis- 
trict Court while exercising jurisdiction 
under that Act, is not subordinate to 
the High Oourt within the meaning ofs, 115. 
There is nothing in the Companies Act, either 
expressly or impliedly ousting the revisional 
jurisdiction of the High Court. In the absence 
of such a provision the limits of the revisional 
jurisdiction of the High Conrt must be ascer- 
tained by reference to s. 115, Qivil Procedure 
Code. [p. 1092, col. 2.] 

ase law considered.] | 

To vary the conditional rights and privileges 
given to various classes of shares by the memo- 
randum does not amount to analteration of the 
conditions contained in the memorandum, because 
one of the conditions in thememorandum is that 
the rights and privileges are subject to variation, 
To hold otherwise would be to ignore the con- 
dition in the memorandum providing for variation 
in the rights for the time being attaching to 
particular classes of shares, In order to ascertain 
the rights attaching to particular classes of 
shares, ‘the memorandum must be read and 
given effect to as awhole, unless any particular 
provision of the same violates an express pro- 
vision of the Statute, in which case, that particular 
provision will be treated as invalid [p. 1096, col, 1.] 

{English Oase-law referred.} - 


jurisdiction is 
ousted by the 


The mere fact that year after year the com- 
pany, by appropriate means, varies the rights of 
different classes of shares cannot be tantamount 
fo a compromise or arrangement between the 
company and its members or to a variation of 


the conditions in the Memorandum of Associa- 
tion, [p. 10 96, col. 2; p. 1097, col. 1.] 
A resolution which has the effect of sweep- 


ing away the rights and privileges attaching 
to the ordinary and deferred shares and which 
leaves two classes of shares with precisely the 
same rights is perfectly valid and does not require 


the sanction of the Gourt. But where even 
after this resolution a deferred share cannot be 
sold as anordinary one,a proposal to make these 


two classes of shares into one class involves a 
consolidation of the different classes of shares 
and such cousolidation modifies the condition of 
the memorandum. [p. 1097, col. 2.) 


The moment the High Court proceeds to 
consider whether a particular case does or does 
not fall within either of the clauses in sg. 115, 
Civil Procedure Code,it necessarily considers the 
revision application on its merits. [p. 1092, col. 1.] 


A mere error of law in deciding a case bya 
Court having jurisdiction cannot be said to be an 
illegal or irregular exercise of jurisdiction pos- 
sessed by that Court. But where the- Court below 
does not judicially consider what it ought to 
have considered, and decides something that it 
was not called uponto decide, there is illegal 
or irregular exercise of jurisdiction. p. 1098, col..1.] 

A preliminary objection is one that challenges 
the competence of a Courtto hear and decide a 
particular cause before it. [p, 1104, col. 2.] j 
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O. Rev. App. against an order of the Dıs- 
tis Judge, Oawnpore, dated November 28, 
1933. 

Mr, K. N. Katju, for the Applicant. 

Mr. G. S. Pathak, for tbe Opposite Partv. 

Judgment.—This is an appli- 
cation in revision against an order of the 
District Judge of Cawnpore rejecting an 
application filed by the applicant, the 
British India Corporation, Ltd., Cawnpore, 
(hereinafter called the Company), praying 
that sanction be accorded to the proposed 
consolidation of the deferred and ordinary. 
shares of the company and that “the minute 
suggested be approved.” The application 
purported tobe an application under s, 54 
(1), Companies Act, (Act VII of 1913). 
The section runs as follows: 

“(1) A Company limited by 
special resolution confirmed by an order of the 
Court, modify the conditions contained in its 
memorandum so as to reorganize its share capital, 
whether by the consolidation of shares of different 


classes or by the division of its shares into shares 
of different classes: 


Provided that no preference or special privilege 
attached to or belonged to any class of shares shall 
be interfered with except by resolution passed by 
a majority number of share-holders of that class 
holding threé-fourths of the share capital of that 
class and confirmed at a meetingof share-holders 
of that classin the same manner asa special resolu- 
tion of the Company is required to be confirmed, 
and every resolution so passed shall bind all share- 
holders of the class.” 

The admitted facts so far 
material for the decision of the appli- 
cation in revision before us are as fol- 
lows: The company was incorporated in 
the year 1920 as a company limited by 
shares with an authorised’ capital of 
Rs. 10,00,00,000 (ten crores of rupees) divid- 
“ed into 3,00,000 (three lakhs) 8 per cent. 


shares may, by 


as they are 


cumulative preference shares of Rs, 100- 


each, 60,00,000 (sixty lakhs) ordinary 
shares of Rs. 10 each and 10,00,000 (ten 
lakhs) deferred shares cf Rs. 10 each, 
The company allotted 81,000 preference 
shares, 41,40.000 of its ordinary shares 
and 5,530,000 of its deferred shares. The 
shares allotted were fully subscribed. 

The respective rights and privileges of 
different classes of shaie-holders were 
specified in paras. 6 and7 of the Memor- 
andum of Association, The usual pre- 
ference was given to preference share- 
holders but we are not concerned with 
the same in the present case. lt was 
provided inter alia by the said para- 
graphs that after the preference 
shareholders were paid their profits, the 
balance of the profit was to be distribut- 
ed amortgst the ordinary and deferred 
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share-holders in the following manner: 
The ordinary share holders were to receive 
10 per cent. dividend on their shares and 
if nothing was left out of the profits, the 
deferred share-holders were to get nothing. 
But if some balance was left after pay- 


ing the dividend on preference shares 
and 10 per cent. dividend to ordinary 
shareholders, the deferred share-holders 


were to get dividend uptoa limit of 10 
per cent. If some amount of the profits 
was even then left than half of the 
amount so left was to be divided be- 
tween ordinary share-holders and the other 
half between deferred share-holders. In 
the case of winding-up of the company 
the assets available for distribution after 
payment of the capital paid up on the 
preference shares with any arrears of 
-dividend thereon was to be distributed 
amcngst the ordinary and deferred share- 
holders in the following manner: (1) To 
pay off the capital paid up on the- ordi» 
nary shares. (2) To pay off the capital 
paid up on the deferred shares. (3) The 
balance, if any, to be distributed as to 
one-half amongst the holders of. ordinary 
shares and as to the other half amongst 
the holders of deferred shares. 


These rights and privileges of the 
various classes of share-holders were, how- 
ever, subject to the provisions of para, 8 
of the memorandum and much of the 
argument addressed to us as regards the 
merits of the application before us has 
centred round this paragraph. It is as 
follows: 

“The right for the time being attached to said 
several classes of shares may be modified or 
dealt with in a manner mentioned in cl: 7 of 
the accompanying Articles of. Association but: 
not otherwise and that clause and also cl. 138. 
of the said Articles of Association shall be deemed 
tobe incorporated herein and have effect accord- 
ingty.” 

Article 7 cf the Articles of Association 
prescribed the method and procedure by 
which the special rights attaching to 
any class of shares may be “varied, 
abrogated or affected.” Article 138 is im- 
material for the decision of the application 
in revision before us. The capital of the - 
company was reduced from time to time and 
the ultimate reduction in capital was made 
on November 21 1932, by an order of 
the District Judge of Cawnpore dated 
November 21,1932, in accordance with which 
the following minute wes recorded by the 
District Judge: 

“The capital of the British India Oorporation, 
Ltd., henceforth is Rs. 3,65,00,000 (three crores sixty- 
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five lakhs). divided into 2,90,0(0 cumulative pre- 
ference shares of Rs, 100 each,  €0,00,0C0 


ordinary shares of Re. 1 each and 10,00,000 deferred 
shares of Re. 0-8-0 each. At the time of the Teg- 
istration, of this minute 81,000 cumulative preference 
shares, 41,40,000 ordinary shares and 5,50,000 deferred 
shares had been issued. The sum of Rs, 100 has 
been and is to be deemed to have -been paid up 
on each.of the said 81,000 preference shates. The 
bum af Re. 1 has been and is to be deemed to 
have been paid up on each of the said 41,40,090 
ordinary shares The sum of annas 8 has been 
ànd is to be deemed to have been paid up on 
each of the said 5,50,000 deferred shares. The 
remaining ?,19,000 preference shares, 18,60,0C0 ordi- 
nary shares and 4,50,000 deferred shares are unissued,” 

Tt would be apparent from the above 
question that from November 21, 1932, the 
nominal value of each ordinary share was 
Re. 1 and the nominal value of each de- 
ferred share was annas 8 and that all 
the issued ordinary and deferred shares 
were to be deemed to be fully paid up. : 


In or ahout the year 1933 it was consi- 
dered desirable to do away with the 
distinction between ordinary and deferred 
shares.and to put the rights and privi- 
leges attaching to these classes of shares 
on an identical footing. With this object 
in view extraordinary general meetings 
of : (a) the deferred share-holders, (b) the 
ordinary share-holders, and (c) of the share- 
holders of the company, were held on 
August 2, 1933, and extraordinary resolutions 
were passed by all the meetings approv- 
ing the consolidation of the deferred share 
capital in such a manner that every 2 of 
the existing deferred shares of the nomi- 
nal value of annas 8 should constitute one new 
Share of the nominal value of Re.1. In 
order to deal with the case of people whose. 
deferred shares of the old class might 
amount to an odd number, a special class 
of holders of fractional share certificates 
was created, and these were entitled to 
dividends but not to any other rights. The 
resolution further provided that in lieu of 
the existing rights conditionally attached 
to the deferred share capital by paras. 6 
and 7 of the memorandum, each one 
newly consolidated a deferred share of 
the nominal value of Re. 1 shall be placed 
on the same footing in all respects as each 
ordinary share of the nominal value of 
Re, 1. The extraordinary resolution passed 
by the extraordinary general meeting of 
the share-holders of ihe company on 
August 2, 1933, was passed asa special 
resolution by the share-holders ata meet- 
ing held on August 18 1933. In order 
to obliterate the distinction even in name 
between the two classes of shares the 
following extraordinary resolution was 


; 156 10 


passed by the deferred share-holders of the 
company on October 11, 1933. f 

“That this meeting of deferred share-holders 
of the Corporation, in view of the fact that the 
ordinary and deferred shares, respectively, pow 
carry the same rights in all respects as regards 
dividend, on winding up and voting, considers it 
expendient that the capital of the corporation be 
re-organized by the consolidation of the ordinary 
and deferred ‘shares, and that the directors of 
the corporation be and they are, hereby de- 
clared at liberty to take such action as may be 
necessary to effect such consideration and to ob- 
tain any necessary sanction of the Court there- 


‘Identically worded extraordinary resolu- 
tions were passed on the date, viz, on 
October 11, 1933, at extraordinary general 
meetings of the ordinary share-holders and 
of the share-holders of the company. It 
was also resolved by the extraordinary 
general meeting of the share-holders that 
suitable alterations specified in the resolu- 
tion be made in the Memorandum and 
Articlesof Asscication so as to give effect 
to the resolution quoted above. ‘The extras 
ordinary resolutions passed by the share- 
holders of the company were passed as 
special resolutions at a general meeting of 
the share-holders on October 27, 1933. 

Having passed the resolutions referred 
to above, the company decided to register 


the following minute: m 
“The capital of the Brithish India Corporation, 
Ltd., Oawnpore henceforward is Rs. 3,65,00,C00 
divided into 5,00,000 cumulative preference shares 
of Rs. 100 each and 65,090,000 ordinary shares of 


Re. 1 each,” ae 
and filed an application before the District- 


Judge praying that the minute suggested 
be approved and that sanction be accorded 
to the consolidation of the deferred and 
ordinary shares under s. 54, _Oompaniese 
Act,and insupport of the application filed 
an affidavit detailing thefacts and the 
resolutions noted above. 


Shanti Narain the opposite party before 
us, filed an objection to the application of 
the company. He stated in his objection: 
that the company originally wanted to put 
upa scheme of amendment of the 
Memorandum and Articles of Association 
and the consolidation of the ordi- 
nary and deferred shares at an extra- 
ordinary general meeting called for 
March 25, 1938, but in that meeting the 
chairman of the meeting pointed out that. 
the proposed amendment was in the 
opinion of the legal advisers of the 
company governed by the provisions of 
s. 54 of the Act and, as the requisite . 
majority of the share-holders provided Tor, 
by the proviso tos, 54 was not awailable, : 
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the resolution could not be considered by 
the meeting. Accordingly the extraordin- 
ary general meetings- of the ordinary and 


deferred _share-holders convened for 
Marth 25, 1933, were dissolved. The 
objector further maintained that the 
directors having failed to carry out the 


Proposed scheme of the reorganization of 
the share capital by consolidating the 
ordinary and deferred share-holders and the 
amendment of the Memorandum and Arti- 
cles of Association in the meeting of 
March 25, 1933, made a deliberate attempt 
to circumvent the provisions of s. 54, Com- 
panies Act. In this connection he pointed 
out that, as the directors could not by 
the consolidation of ordinary and deferred 
shares modify the conditions contained 
in the memorandum so as to re-organize 
the share capital of the company, they 
resorted to the deviceof attaining the 
object in view by splitting up the propos- 
ed scheme into two parts, viz., firstly to 
Consolidate the deferred shares into shares 
of Re. 1 each and to put the same on a 
par in all respects with ordinary shares, 
and secondly by special resolution to 
consolidate the ordinary and deferred shares 
and aménd the Memorandum and Articles 
of Association, The objector maintained 
that what the Company could not do by 
a single step it could not acccomplish 
intwo steps. In short, the chief ob- 
jection of the objector was that the di- 
vision of the original scheme of re- 
construction and reorganization of the 
share capitaland of amending the Memor- 
andum and Articles of Association into 
two parts by the management was for 
the purpose of evading the mandatory pro- 
visions of s. 5t and thereby affecting 
adversely the rights and privileges attached 
to the holders of the deferred shares, 

The learned Judge held that the scheme 
referred to above was a fair and equitable 
scheme and “should be sanctioned on the 
merits.’ He however held that the two 
sets of resolutions passed on August 2 and 
«n October Il, cannot be split up and that 
both the resolutions must be read and taken 
~into consideration together. In this view of 
mhe matter he held that it was not open to 
«he applicant company to ask for the con- 
~irmation of the resolution of October 11, 
and not for theresolution of August. In 
ther words, he held that the two reso- 

utions must be read together and the 


«cheme treated as a single scheme and sanc- - 


ion should be accorded or refused to the 
cheme as % whole. His conclusion was 
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that he was not competent to grant the 
application of the company under s. 54 
of the Act as the effect of the two resolu- 
tions passed on the two dates mentioned 
above was to re-organize the share capital 
of the company by consolidation of the shares 
of different classes, and the re-organization 
had the effect of interfering with the preferen- 
ce or special privileges attaching to ordinary 
shares and the majority of the share-holders 
contemplated by the proviso to 8, 54 was 
not present at the meetings on which those 
resolutions were passed. In the alternative 
he held that: 

“if the object that the company has in view can 
be obtained without modifying the conditions con~ 
tained in its Memorandum of Association, then no 
sanction of the Court is necéssary,” 
and, as such, no sanction ought to be 
accorded. In the result he dismissed the 
application of the company. The company 
has come up in revision to this Court. é 


“A preliminary objection has been raised to 
the hearing of this application by the 
learned Counsel for the opposite party on 
the ground that the order of the Court below 
cannot be revised by this Court. He has 


‘formulated his objections on the following 


three alternative grounds: (1) That this 
Court has no jurisdiction to revise orders’ 
passed by a District Court under the Indian 
Oompanies Act, (2) that a District Court’ 
exercising jurisdictionin company matters 
is not a Court subordinate to the High 
Court within the meaning of s. 115, Civil’ 
Procedure Code, and (3) that the Court 
below had jurisdiction to hear and decide 
the application before it and it did not 
exercise its jurisdiction illegally or with 
material irregularity. 


So far as the third objection is concerned; 
it is really not in the nature of a pre- 
liminary objection. It is on the other 
hand an objection touching the merits of 
the revision application before us. A 
preliminary objection is one that challenges 
the competence of a Court to hear and 
decide a particular cause before it and the 
third objection noted above far from doing 
so necessitates the consideration by this 
Court of the question whether or not the 
Court below exercised its jurisdiction 
illegally or with material irregularity. This 
is tantamount to the consideration of the 
revision application on its merits. It ig 
one thing to say that this Court has no 
jurisdiction to entertain an application in 
revision against a particular order passed 
by a particular Court, and itis quite an- 
other thing to say that though this Court 


1092 
tan entertain the applicationin revision, it 
ought to reject the same as in 
passing the order sought to be revised 
the Court below did not assume jurisdiction 
that it did not possess, or failed toexercise 
a jurisdiction that it did possess, or acted 
in the exercise of its jurisdiction with 
material irregularity, All that is necessary 
to bring into play the revisional jurisdiction 
of this Court under s. 115, Civil Procedure 
Code, is that: (1) there be a case decided, 
(2) the decision be of a Court subordinate 
to this Court, and (3) the decision be not 
appealable. 

If these conditions are satisfied this Court 
has undoubtedly the revisional jurisdiction 
conferred on it by s.115, Civil Procedure 
Code and is vested with the discretion to 
exercise that jurisdiction provided the case 
falls within cl. (a) or cl. (b) or cl. (e), s. 115, 
Civil Procedure Code. But the moment 
this Court proceeds to consider whether a 
particular case does or does not fall within 


either of those clauses, it necessarily considers.: 


the revision application on its merits. We 
therefore’ propose to consider the third ob- 
jection of the learned Counsel while dealing 
with the merits of the application before 
us. . 

In support of the first two objections 
noted above, the learned Counsel has argued 
that thé Indian Companies Act is a self- 
contained Act containing detailed provisions 
as to the. procedure to be adopted by a 
Court ‘while exercising jurisdiction under 
that Act, and as revisional jurisdiction is 
not conferred by that Act on this Court, 
the present application in revision cannot 
be entertained. In support of this contention 
reference has been made to ss. 202 and 246 
of the Act: s. 202 provides about appeals 
from certain orders made in the matter of 
the winding-up of the company and s. 246 
vests the power in this Court to make rules 
consistent with the Act and withthe Code of 
Civil Procedure, 1908, concerning the mode 
of proceedings to be had for the winding-up 
of a company in the High Court and in 
the Courts subordinate thereto, and for 
giving effect to the provisions contained 
in the Actas to the reduction of the capital 
and the sub-divisions of the shares of the 
company. It is contended that as provi- 
sions for appeals from certain specified 
orders passed under the Act are made in 
the Act and there is no provision in the 
Act conferring revisional jurisdiction on this 
Court, this Court has no power to revise the 
order passed by the Court below in the present 
case, It is further argued that the District 
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Court of Cawnpore is not a Court subordinate 
to this Court within the meaning of s. 115, 
Civil Procedure Code, and, as such, the 


‘present application in revision cannot be 


entertained. 


In our judgment there is no force in these 
contentions. The words “the Court” are 
defined by the Companies Act as meaning 
the Court having jurisdiction under the Act 
and it is provided by s. 3 that the 
Court having jurisdiction under the Act 
shall be the High Court having jurisdiction 
in the place at which the registered office 
of the company issituate. The High Court 
is therefore normally the Court having 
jurisdiction under the Act, but there is a 
proviso to s. 3 to the effect that the Local 
Government may, by notification in the 
local Official Gazette, and subject to such 
restrictions and conditions as it thinks fit, 
empower any District Court to exercise all 
or any of the jurisdiction by the Act con- 
ferred upon the High Oourt, and 
“in that case such District Court shall, as regards 
the jurisdiction so conferred, be the Court in respect 
of all companies having their registered offices in 
the District.” 

The registered office of the applicant 
company is in the District of Cawnpore, 
and the Local Government in exercise of 
the powers vested in it by the proviso to 
s. 30f the Act, has, by a notification dated 
September 24, 1914, empowered the District 
Court of Cawnpore tó exercise all the 
jurisdiction conferred by the Acb upon ` 
this Court. The learned Oounsel is therefore 
right in contending that the District Judge 
of Cawnpore has exclusive original juris« 
diction to decide all matters arising undey 
the Companies Act with reference to the 
companies, the registered offices of which 
are within the District of Cawnpore. It 
follows that this Court cannot exercise 
jurisdiction under the Companies Act with 
reference to the companies mentioned above. ` 
But the exclusive original jurisdiction con- 
ferred on the District Court of Cawnpore 
can in no way oust the revisional jurisdiction 
that is conferred on this Court bys. 115, 
Civil Procedure Code, unless that jurisdiction 
is either expressly or impliedly ousted by 
the Companies Act or the District Court 
of-Cawnpore, while exercising jurisdiction 
under that Act, is not subordinate to this 
Court within the meaning of s. 119, 

There is nothing in ths Companies Act 
either expressly or impliedly ousting the 
revisional jurisdiction of this Court. In 
the absence of such a provision, the limits 
of the revisional jurisdiction of this Oourt 


4 


1935 


must he ascertained by reference to 8. 115, 
Civil Procedure Code. The view that we 
take finds some support from the decision 
of their Lordships of the Privy Council in 
Balakrishna Udayar v. Vasudeva Ayyar, 


(1): inthat case it was held by their Lord- ' 


ships that the High Court has jurisdiction 
under gs, 115, Civil Procedure Uode, 190°, to 
revise an order of the District Judge made 
under s. 10, Religious Endowments Act, XX 
of 1863. It is conceded that by that Act 
exclusive original jurisdiction in the matters 
dealt with by the Act isconferred on the 
District Judge and there is no provision 
in that Act either conferring upon or oust- 
ing the revisional jurisdiction of 
the High Court. It is true that the point 


- whether or not the absence of any express 


provision in the Religious Endowments Act 
conferring revisional jurisdiction on the 
High Court could be impliedly taken to 
oust the revisional jurisdiction of the High 
Court was not argued before their Lordships. 
But the fact remains that their Lordships 
approved of the exercise of the revisional 
jurisdiction by the High Court ina case 
that was by the special enactment referred 
to above within the exclusive jurisdiction 
of the District Judge and whose orders 
under the Act were not appealable. Similar- 
ly in the Full Bench decision of this Court 
in Makhan Lal y. Secretary „of 
State for India (2) this- Court exercised 


revisional jurisdiction ina case decided by - 


the District Judgeunder the Land Acqui- 
sition Act. That Act contains detailed 
provisions as regards the procedure to be 
followed by the Court (the District Judge) 
fn a referencemade by the Collector and 
s. 54 of the Act provides for appeals from 
the orders of the Court, but there is no 
provision in that Act authorising this Court 
to revise the decision of the District Judge. 
Notwithstanding this omission in the Act, 
and notwithstanding the provision as to 
appeals contained in the Act, this Court 
held that it could revise the order of the 
District Judge and that its jurisdiction was 
not impliedly ousted. This case in our 
judgment covers the case before us. 


The learned Counsel for ihe opposite 
party has in supportof his argument re- 
jied on the decisions of this Court in 


(1) 40 Ind. Oas. 650; ALR 1917PO 171; 441A 
961. 40M 793; 15 AL J 645; 2PLW 101; 33 M 
L J 69; 26 OLI143; 19 Bom. LR 715; (917) 
M WW%628; 6. L W 501; 22 O W N50; 11 Bur. 

48; (P ©.) 
wW ae Iitd. Cas. 617; AIR 1934 All, 260; (1934) 
ALJ 32; 6RA73i (FB) 
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Parthu Narain v. Harbans Lal (3) and 
Jamna Prasad v. Karam Singh (4). In 
these cases it was held that no revision lay 
to this Court against an appellate decree 
of the District Judge in suits filed in the 

Revenue Court under the Agra Tenancy 
Act (Act II of 1901). In the Tenancy Act of 
1901, apart from the provisions as regards 
appeals from decisions under that Act, 
specific provision was made as regards re- 
visions by s, 185 of that Act. By that 
section the Board of Revenue was empower- 
‘ed to’ exercise revisional jurisdiction in 
that cases decided by subordinate Revenue 
Courts except those cases in which the 
decree of the Revenue Court was appealable 
under s. 177 of the Act to the District Judge. 
The omission of the legislature, while mak- 
ing provision about revisions, to vest this 
Court with revisional jurisdiction was 
significant. Apart from this the provision 
of s. 167 of the Act itself was impliedly 
taken to bar the revisional jurisdiction of 
this Court. It was provided by s.167of 
that Act that : 

“all suits and applications of the nature specified in 
Sch, 4 of the Actshall be heard and determined by 
the Revenue Court, except in the way of appeal, as 
hereinafter provided, no Court other than a Revenue 
Court shall take cognizance ofany dispute or matter 
in respect of which any such application might be 
brought or made,” 

. It was observed by one of the learned 
Judges in Parbhu Narain v. Har- 
bans Lal (3) that it would be doing 
violence to the words of the last 
clause of s. 167 of the Act if this Court were 
to entertain applications in revision against 
the appellate decree of the District Judge 
in suits filed in the Revenue Court. These 
decisions are of no help to the opposite 
party for the simple reason that in the 
Companies Act no provision is made as re- 
gards revisions and there is nothing like 
as. 167 and 185, Tenancy Act, either ex- 
pressely or impliedly ousting the jurisdic- 
tion conferred on this Court by s. 115, 
Civil Procedure Code. f 

This brings us tọ the consideration of 
the question whether the District Gourt of 
Cawnpore, exercising jurisdiction under 
the Companies Act to the exclusion of the 
High Court, isa Court subordinate to this 
Court within the meaning of s. 115, Oivil] 
Procedure Code. it is argued on behalf of 
the opposite party that as the very jurisdic- 
tion that is conferred on this Court by the 


(3) 35 Ind, Cas. 279; A I R 1916 All. 268:14 AT 
281 


J 281. . 
(4) 46 Ind. Oas. 338; A I R 1918 AN, 14;41 A 28; 
16 ALJ 859. 
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Companies Act has, by the notification 
referred toabove, been taken away from 
this Court and vested inthe District Court, 
that Court can in no sense be regarded as 
a Court subordinate to this Court while 
exercising the exclusive jurisdiction so 
conferred on it. In short, it is suggested 
- that the District Court of Cawnpore exer- 
cising jurisdiction in company matters 
stands inthe shoes of the 
and it therefore canin no way be describ- 
ed as subordinate to the High Court. 

The answer to this contention is furnish- 
ed by s, 3, Civil Procedure Code, which pro- 
vides that “for the purposes of this Code, 
the District Court is subordinate to the 
Oourt....... " Tt is true that by reason 
of the notification by the Local Government 
the District Court of Cawnpore is empower: 
ed to exercise original jurisdiction in 
company matters to the exclusion of this 
Court but the jurisdiction so exercised by 
that Court is in the capacity of a District 
Court and not of a High Court, and, as such 
that Court isin view of the provisions of 
s. 3 ofthe Code subordinate to this High 
Court within the meaning of s. 115, Civil 
` Procedure Code. 

order sought to be revised inthe present 
case fulfils the other requirements of para. 
1, 8. 115, viz., that a case has been decided 
by the District Court and that the order is 
‘not appealable. That being so, for the 
- reasons given above, we over-rule the pre- 
liminary objection and hold that we have 
jurisdiction to entertain this application. 
On the merits we have come tothe con- 
clusion that the order of the District Court 
of Cawnpore cannot be sustained and that 
.in rejecting the application filed by the 
applicant company that Court exercised 

its jurisdiction with material irregularity. 

We have already ‘observed that the 
Court below came to the conclusion that 
what the company proposed to do was 
“fair and equitable” and that the scheme 
“should be sanctioned onthe merits.” It 
“was pointed out by the learned Counsel for 
“the opposite party that, inthe event of the 
company making very large profits, the 
removal of the distinction between the rights 
and privileges of the ordinary and deferr- 
ed share-holders and consolidation of those 
classes of shares would be tothe disadvant- 
age of the deferred share-holders. This 
assertion may well be true, but the figures 
supplied to us by the learned Counsel for 
the applicant company show that even in 
years when the profit of the company ex- 
ceeded Rs. 32,00,000 no dividend could be 
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paid to the deferred share-holders. The . 
company has been doing business since the 
last 14 years; in 9 out of those 14 years no 
dividend could be paid to the deferred 
share-holders. It also appears by referrence 
to the chart supplied to us by the Counsel 
for the applicant that the profits have been 
declining from the year 1928 and even in 
the last year the profits amounted to only 
Rs. 12,96,000 which was sufficient only to 
pay dividend to the preference share-hold- 
ers. Having regard to all the circumstances 
it may safely be said that there is little 
prospect of any dividend being paid to the 


~ deferred share-holders for some years to 


come, and, as such, the extraordinary 
resolutions passed by the company on 
August 2 and October 11, 1933, are mani- 
festly not totheir disadvantage. Similarly 
in the event of large profits being made in 
the future the ordinary shareholders also 
stand to gain by the scheme carried out 
by the resolutions noted above. In consider- 
ing the scheme we cannot overlook the fact 
that the resolutions in question were passed 
by the various classes of share-holders 
unanimously in extraordinary general 
meetings, which were convened adter due 
notice, and were attended by a large num- 
ber of share-holders of different classes 
either in person or by proxy, We must 


«therefore approach the consideration of the 


case on the assumption that the scheme 
is fairand equitable and for the benefit of 
the two classes of share-holders concerned. 

The question, however, remains whether 
the Court below was right in holding that 
the resolutions of August 2 and October 11 
If the resolutiorts 
are to beread together and considered as a 
whole, there can be no doubt that they 
have the effect of modifying the. conditions 
contained in the memorandum of the com- 
pany so as to re-organize its share capital by 
consolidation of shares of different classes, 
and they have further the effect of inter- 
fering with the special privileges attached to 
either ordinary or deferred shares. It 
follows that if the Court below is right in 
holding that the resolution of October 11 
cannot be considered apart from the reso- 
lution of August 2, the case falls within 
the purview of s. 54, and, as those resolu- 


‘tions were not passed by such majority in 


number of share-holders as is required by 
the proviso, the Court could not confirm the 
resolution under s. 54. Weare, however, of 
the opinion that the Court below was 
wrong in holding that the two sesolutions 
must be read and considered together. 


1935 


Paragraph 8 of the Memorandum of 
Association clearly provided that the rights 
for the time being attached to several class- 
es of shares may be modified or dealt with 

‘in the manner provided by cl. 7 of the 
Articles, and, that that article shall be 
deemed to beincorporated in the memo- 
randum and have effect accordingly. By 
the resolution of the end of August the 
company consolidated the deferred shares 
and gave to the shares so consolidated 
the same rights and privileges as those 
attached to the ordinary shares. The con- 
solidation was done in the manner provid- 
ed by cl, 49 of the Articles, and, it is not 
suggested that there was any illegality in 
the procedure adopted by the company for 
such consolidation of deferred shares. It 
-is also not dispuled that the rights attach- 
ing tothe defsrred shares were modified 
and dealt with in accordance with cl. 7 of 
the Articles. It is clear then, that what 
the company did on August 2 was in strict 
conformity with the provisions of the Memo- 
randum and Articles. 

But itis argued that 

-the provisions contained 
morandum asto the modification of the 
rights and privileges attached to various 
classes of shares, those rights and privileges 
could not be altered except in accordance 
with the provisions of the Act. It is 
urged that the provisions of para. 8 of the 
memorandum being in conflict with the 
provisions of ss. 10 arid 54 of the Act, the 
resolution of August 2, was invalid and of 
no effect. Section 10 of the Act provides that 
a company shall not alter the conditions 
ein its memorandum except in the cases 
and in the mode and to the extent for which 
express provision is made in the Act 
itself. The contention is that inasmuch as 
-the resolution of August 2, had the effect 
of altering the terms of the memorandum 
as regards the rights and privileges at- 
taching to ordinary and deferred shares, 
the alteration could only be donein ac- 
cordance with the provisions of the Act, 
This argument proceeds on the assumption 
that what wasdone by the company on 
August 2, amounted to an alteration in the 


notwithstanding 
in the me- 


Memorandum of Association, but in our 
judgment this assumption is not well 
founded. 


Section 6 of the Act prescribes the matters 
that must be stated in the memorandum 
of a Company limited by shares, and, so 
far as those matters are concerned, no 
alteration in the memorandum can be 
made even if power in that behalf is ex- 
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pressly reserved by the memorandum itself: 
vide Inre Welsbach Incandescent Gas Light 
Co., Ltd. (5), per Stirling, L. J., (at p. 89). 
The provisions as regards the rights and 
privileges attaching to particular class of 
shares are not required by Statute to be 
inserted in the memorandum of a company, 
but if they arestated in the memorandum 
without the reservation of the power to 
modify or alter those rights and privileges, 
they cannot,in view of the provisions of 
8.10 of the Act, be altered except in the 
mode and to the extent for which express 
provision is made in the Act: See Ashbury 
v. Watson (6). 

In the case before us, however, we find that 
the rights and privileges of the ordinary and 
deferred share-holders were conditionally 
stated inthe memorandum, and could in 
accordance with para. 8 of the memorandum 


read with cl. 7 of the Articles be varied, 
abrogated, or affected. The exercise 
of the power vested by para. 8 did 


not amount to an alteration of those rights 
and privileges, as those rights and privileges 
were subject to this important condition 
that they could at any time be altered in 
accordance with para. 8 of the memorandum 
and cl.7 of the Articles. In other worde, 
in the case before us, the rights and pri- 
vileges attaching to different classes of 
shares defined by the memorandum were 
not rights and privileges for all time, but 
only for such time as they remained 
unaltered by any special resolution as 
provided by cl. 7 of the Articles. Indeed 
in cl. 8 they are stated to be the rights “for 
the time being.” In other words, they were 
not unconditional rights of the share-hold- 
ers, but rights subject to variation from 
time to time by special procedure laid down 
in the Memorandum and Articles, 

The question of the validity and effect 
of clauses in the Memorandum and Articles 
similar to the clauses in the present case 
was considered: In re Welsbach Incandescent 
Gas Light Co., Ltd. (5), 

In that case it was held by the English 
Court of Appeal that the rights and pri- 
vileges of the various share-holders could 
validly be changed by the resolution as 
provided inthe memorandum and articles 
and that such resolution did not require 
the sanction of the Court. The case of 
Ashbury v. Watson (6) cited above was dis- 


(5) (1904) 1 Oh. D 87; 73 L J Oh. 101; 89 L T 645; 
52 WR 327; 11 Manson 47; 20T L R 122, 

(6) (1885) 30 Oh, D 376; tL J Oh. 985; 54 LT 
27; 33 WR 882. ; ; : 
Page of (1904) 1 Oh. D.—[Ed ] 
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tinguished upon the ground that in that case 
the privileges and rights attached to 
different classes of shares were uncondi- 
tional, whereas in In re Welsbach Incand- 
escent Gas Light Co., Ltd. (5) they were 
given conditionally ‘and were subject to 
modification or alteration. To vary the 
conditional rights and privileges given to 
various classes of shares by the memor- 
andum does not amount to an alteration of 
the conditions contained in the memor- 
andum, because one of the conditions in 
the memorandum is that therights and 
privileges are subject to variation. To 
hold otherwise would be to ignore the con- 
dition inthe memorandum providing for 
variation in the rights for the time being 
attaching to particular classes of shares. In 
order to ascertain the rights attaching to 
particular classes of shares, the memor- 
andum must be read and given effect to 
asa whole, unless any particular provision 
of the same violates an express provision 
of the Statute, in which case, that particular 
provision will be treated as invalid. 

The learned Counsel for the opposite party 
tried to distinguish the case of In re 
Welsbach Incandescent Gas Light Co, Ltd, 
.(5) on the ground that at the time it was 
decided there was no provision in the 
English Companies Act analogous to the 
provisions of s. 54, Companies Act. It is 
true that provisions similar tos. 54 of the 
Indian Act were for the first time incorporat- 
ed in the English Companies Act in the 
year 1908, but this fact in no way shakes 
the authority in In re Welsbach Incandescent 
Gas Light Co., Ltd. (5). The question that 
was directly and specifically in issue in that 


case was whether or not the variation 
inthe rights and privileges of different 
classes of share-holders amounted to a 


modification or alteration of the memoran- 
dum when power to modify those rights 
and privileges was given by e me- 

.morandum itself, and the sameis the 
question before us. We may note in pass- 
ing that in England In re Welsbach Incand- 
escent Gas Light Co., Ltd. (5) is still treated 
as a good and binding authority by the 
Courts and by all the text-book writers, 
notwithstanding the ‘introduction of the 
provisions of s. 54 in the English Companies 
Act of 1908. 

"Reliance has been placed on behalf of 
the opposite party on the decision of the 
Bombay High Court in In re E.D. Sassoon 
United Mills, Lid. (7), That case is, in our 


(7) 110 Ind. Cas. 649; AI R 1929 Bom. 38; 30 Bom. 
LR 59 
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judgment, clearly distinguishable as the 
facts in that case were very different from 
the facts in thecase before us. In the 
Bombay case a procedure was provided in 
the Articles of Association for modifying or 
altering the preferential rights and pri- 
vileges of certain classes of shares, but the 
preferential rights in the preference shares 
of the initial capital were, by the terms of 
the Memorandum of Association, madeun- 
alterable, andan attempt was made by 
means of the procedure prescribed by the 
articles to take away the privileges of the 
preference shares in the initial capital, and 
this the company clearly could not do, 
Further an attempt was made to vary the 
privileges attached tothe ordinary shares, 
but the procedure laid down in the articles 
Con- 
sequently, the variation of the rights and 
privileges attached to these shares could 
only beeffected in accordance with the 
provisions of the Act permitting such 
variations. Inthe case before us the pro- 
cedure prescribed in the Articles and Me- 
morandum of Association for modification 
or variation of the rights and privileges at- 
taching to various classes of shares has 
been strictly complied with. 

The learned Counsel for the opposite 
party has further argued that the resolu- 
tion of August 2, incorporated a com- 
promise or arrangement between the 
company and its members within the 
meaning of s.153, Companies Act, and, 
therefore, could only have been passed in 
accordance with the provisions of cl. (1) of 
s. 153, and that to have binding effect it 
needed the sanction of the Court, which 
admittedly was not-obtained. We are of 
the opinion that there is no force in this con- 
tention. By ‘the resolution of August 2, 
the company modified the rights and pri- 
vileges attaching to deferred shares, not 
by means of a compromise or arrangement - 
arrived at between the company and its 
members, but in exercise of the powers 
vested in the company by para. 8 of the 
memorandum which incorporated cl.7 of 
the Articles. We cannot differentiate the 
conditions contained in the memorandum 
before us from a case in which the me- 
morandum provides that the rights of 
various classes of share-holders to participate 
in the annual profits of the company are 
such as shall be determined from time to 
time by the company. In such a case the 
mere fact that year after year the com- 
pany, by appropriate means, varies the 
rights of different classes of shares cannot 


“Lid. (5) held that a resolution 


- not suggested that 
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be tantamount to a compromise or arrange- 
ment between the Company and its mem- 
bers or to a Variation of the conditions in 
the Memorandum of Association. 

As we have stated previously in this 
judgment, the English Oourt of Appeal in 
In re Welsbach Incandescent Gas Light Co., 
similar in 
form tothe August resolution in the 
present case wasa valid one. Further, it 
is to be noticed that in that case it was 
suck a resolution re- 
quired the sanction of the Court as a 
compromise or arrangement. When the 
aase of In re Welsbach Incandescent Gas 
Light Co., Ltd. (5), was decided, the English 
Companies Act contained provisions 
analogous to s. 153, Companies Act ‘see 
s, 2, Joint Stock Companies Act, 1870, as 
amended by s. 24, Companies Act, 1900). 
Further the case of In re Australian 
Estates and Mortgage Co, Ltd, (€) makes 
it clear that after the passing- of the 
English Companies Act of 1908, a 
resolution similar to the August resolution 
in the present case did not require the 
sanc.ion of the Court, though s. 120, English 
Companies Act, 1808, was identical with 
s. 153 of the Indian Act. 

Before we leave this point we must notice 
the decision in In re J. A. Nordberg (9) 
which was relied upon by the learned Coun- 
sel for the opposile party. In that case 
it was held that a scheme of arrangement 
which modifies the Memorandum of Associa- 
tion ofthe companyin any way other than 
those specified in s. 45, Companies Act, 
1908, {which corresponds to s. 54 of the 
Indian Companies Act), does not require a 
special resolution passed by the majority 
mentioned in that section, but may be 
validly effected under s. 120 of the Act 
(v1z.,8.153 of the Indian Act). That case 
is distinguishable on the broad ground that 
the scheme proposed in that case modified 
the terms of the Memorandum of Associa- 
tion of the company, whereas in the case 
before us, in our opinion, the August 
resolution did notin any way modify the 
terms ofthe memorandum. On the contrary 
the resolution was in strict conformity with 
the terms of the memorandum. In short, 
the schemg proposed in In re J. A. Nord- 
berg (9) could only be carried out by a com- 
promise or arrangement between the 
company and its members, whereas in the 


(8) (1910) 1 Ch. D 414;79L J Oh. 202; 102 L T 


758; 17 Manson 63. 
(9) (195) 2 Ch. D 439; 84 LJ Ch. 830; 113 LT 


988; 59 SJ 717, 
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case before us the provision was made in 
the charter of the company itself for 
variation from time to time of the special 
privileges and rights attaching to the 
various classes of shares. 

For reasons given above we hold that the 
Court below was wrong in proceeding on 
the assumption that the resolution’ of 
August 2 required the sanction of the Court 
and as such sanction was not obtained, the 


-resolution was invalid. We further hold 
‘that the Court below was wrong in holding 


that the resolution of October 1J, could 
not be considered apart from the August 
resolution. 

The August resolution was, in our judg- 
ment, a perfectly valid resolution and did 
not require thesanction of the Court for its 
validity. That resolution had the effect of 
sweeping away the rights and privileges 
attaching to the ordinary and deferred 
shares and left those two classes of shares 
with precisely the same rights. That being 
so, all that the company proposed to do 
by the October resolution was to consolidate 
the ordinary and deferred shares and in so 
doing did not in any way interfere with 
the preference or special privileges attach- 
ing to either of those classes of shares for 
the simple reason that no such preference 
or special privileges attached to either of 


those classes of shares at the date of the 


October resolution. The provisoto s. 54 
had, therefore, no application to the pre- 
sent case. The October resolution, however, 
needed confirmation by the Court as by 
that resolution the share capital of the 
Company was being re-organised by the 
consolidation of the ordinary and deferred 
shares and such consolidation did modify 
the conditions contained in para.5of the 
memorandum of the company. 

It was contended that if the August 
resolutions validly took away the special 
rights and privileges attaching to the 
ordinary and deferred shares, the ordinary 
and deferred shares could not, therefore, 
be regarded as different classes of shares, 
and as such, required no consolidation and, 
therefore, s. 54 had no application. We 
cannot agree with this contention. The 
shares still remained as ordinary and 
deferred shares though the special rights 
and privileges attaching to each class 
had been swept away. In our judgment 
even after the August resolution a deferred 
share could not have been sold as an 
ordinary share andit follows, therefore, 
that a proposal to make these two classes 
of shares into one class did involve a con. 
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solidation of the different classes of shares. 

It is manifest from the observations 
made above that the decision of the Court 
below is erroneousand that the application 
filed by the company was wrongly rejected 
by that Court. 

But it is contended on behalf of the 
opposite party that, however erroneous in 
law the decision of the Court below may 
be, we cannot interfere with the same, as 
the Court below had undoubtedly jurisdic- 
tion to entertain and decide the application 
and in the exercise of that jurisdiction it 
has not acted illegally.or with any material 
irregularity. It is settled by the decision 
-of their Lordships of the Privy Ccuncil 
in Amir Hasan Khan v. Sheo Baksh Singh 
(10), and Balakrishna Vadyar v. Vasudeva 
Ayyar (1), that: 

“Section 115 applies to jurisdiction alone, the 
irregular exercise or non-exercise of it or the illegal 
assumption of it” 

and that 

“the section is not directed against conclusions of 
law or fact in which the question of jurisdiction is 
not involved.” 

It follows that ifa Court has jurisdiction 
to decide a question and in deciding that 
question arrives at an erroneons decision 
on a question of fact or of law it cannot 
-be said to have acted illegally or with 
material irregularity in the exercise of its 
jurisdiction. In other words, a mere error 
of law in deciding a case by a Court hav- 
-ing jurisdiction cannot be said to be an 
illegal or irregular exercise of jurisdiction 
possessed by that Court: vide, District 
Board of Farrukhabad v. Ikhlaque Husain 
(11), and Om Prakash v. Muhammad 
Ishaq (12). 

The question that we have to decide is 
-whether or not in the present case the 
Court below exercised its jurisdiction 
illegally or with material irregularity and 
after giving our best consideration to the 
point we have come to the conclusion that 
the question must be answered in the 
affirmative, 

The Court below was invited by the 
application filed by the Company to con- 
firm the special resolution passed by the 
company forthe consolidation of the two 
classes of shares. It, however, for the 
reasons assigned by it, refused to concen- 
trate its attention on that resolution alone, 
and wrongly assumed that that resolution 
could not be considered apart from the 

(10) 11 065111 A 237; 4Sar.559 (PO). 

(11) 143 Ind. Oas. 98; A IR 1933 All. 86; (1932) 
A LJ 808; Ind. Rul. (1933) All. 180. 

(12) 146 Ind. 838; A I R 1933 All 557; (1933) A L 
J 1269; 6 R A 355. 
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August resolution. Having arrived at this 
erroneous conclusion it proceeded to con- 
sider the validity of the resolution of 
August 2, and wrongly decided that that. re- 
solution was invalid. It then proceeded to 
consider both the resolutions together and 
decided that those resolutions taken to- 
gether fell within the purview of the pro- 
viso tos. 44, and, asthe majority in num- 
ber of share-holders required by the proviso 
had not passed those resolutions, it could 
not confirm the same. In other words,- 
the Court below did not judicially consider 
what it ought to have considered and 
decided something that it was not called 
upon to decide. Indeed the Court below 
deprived itself ofthe jurisdiction that it 
undoubtedly possessed under s. 54 by tak- 
ing an erroneous view of thelaw as regards 
the validity or otherwise of the August reso- 
lution which was a matter wholly foreign to 
the proceedings before it. This in our judg- 
ment amounted to a material irregularity 
in the exercise of its jurisdiction by the 
Court below. The case before usis nota 
case in which the Court below has taken 
an erroneous view ofthe law as regards 
the matter in controversy before it .but is 
a case in which the Court below has denied 
to itself the jurisdiction to confirm the 
October resolution by erroneously assum- 
ing thet it could not do so unlessit was 
also competent to confirm the resolution of 
August 2. This irregularity committed: by 


-the Court below led it to the conclusion that 


it could not confirm the October resolution 
and, as such, the case falls within the pur- 
view of cl. (e) to s, 115, Civil Procedure Code. 

For the reasons given above, we allowe 
this application, set aside the order of the 
Court below and grant the application 
filed by the company in terms of the 
reliefs containedin it. Having regard to 
all the circumstances of the case we direct 
the parties to bear their own costs both 
here and below. 


D. Application allowed. 
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Whether the decision arrived at by the lower 
Court is wrong or right, if the {Court had juris- 
diction to decide the matter and it did decide it, 
even if it was decided wrongly, the lower Oourt 


cannot be said on that ground to have exercised . 


its jurisdiction wrongly either illegally or with 
material irregularity and no application for revision 
lies against the decision. Amir Hassan Khan v. 
Sheo Baksh Singh (1), relied on. 


C. Rev. App. against the decree of the 
Assistant District Court of Tharrawaddy 
in Oivil Appeal No. 17 of 1934, dated 
June 15, 1934. i 

Mr. H. Talukdar, for the Applicant. 

Mr. E. Hay, for the Respondent. 

Order.—In my opinion this application 
for revision does not lie. The applicant 
admittedly executed a lease in favour of 
the respondent bank and was put into 
possession of the property by the bank. 
Instead of paying the rent to the res- 
pondent bank, he paid it to another 
Chettyar frm, and the sole question for 
the consideration of the lower Courts was 
whether in this suit by the bank to recover 
the rent the applicant could claim the 
benefit of the provisions of s. 50 of the 
Transfer of Property Act and set up the 
payment to the other Chettyar firm as a 
- good payment of the rent. The learned 
Judge of the Assistant District Court has 
found as a matter of law that he was 
‘not entitled to set up that payment and 
that therefore he must pay the rent again 
to the respondent bank. This is not a 
matier which can be reagitated on an 
application under s. 115 of the Code of 
Civil Precedure. 

It is alleged in argument before that 
the decision of the learned Assistant 
District Judge was wrong. Whether his 
decision was wrong or whether it 
was right, where the learned Judge 
had jurisdiction ‘to decide this matter, 
and he did decide it, and even if he 
decided it wrongly, he cannot be said 


on that ground to have exercised his 
jurisdiction either illegally or with 
material irregularity. See Amir Hassan 


Khan v. Sheo Baksh Singh (1). This appli- 
cation under s. 115 of the Code of Civil 
Procedure, therefore, does not lie, and it 
is dismissed with costs, Advocate’s fee two 
gold mohurs. 


N. Application dismissed. 
()11 0 6. 
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PATNA HIGH COURT 
First Civil Appeal No. 64 of 1932 
November 28, 1934 

FAZL ALI AND ROWLAND, JJ. 

KESHO DAS—DRFENDANT— APPELLANT 
N Versus 
AMAR DASJI AND OTHERS—PLAINTIFFS 
— RESPONDENTS 

Hindu Law — Religious Endowment — Nature of 
institution, how determined—Mahsnt—Law as to 
mahants and their offices—Whether a trustee in 
English sense—Discretion to spend income—Cwil 
Procedure Code (Act V of 1908), s. 92—Interference 
under —Order should be in interest of institution. 

The nature of an institution is rather to be deter- 
mined not solely on fragmentary expressions in 
documents covering fragments of the property, but 
on a consideration of the whole bistory of the in- 
stitution as disclosed on ageneral view of the 
documentary and oral evidence in thecase. [p. 1101, 
col. 1 

the only Jaw as to the mahanis and their offices, 
functions, and duties is tobe found in custom and 
practice, which is to be proved by testimony, The 
headofsuchan institution though nota trustee 
in the English sense of term is nevertheless in view 
of the obligations and duties resting on him answer- 
able asa trusteein the general sense for proper 
administration. To such case s. 92, Civil Procedure 
Code, applies. Vidya Varudhi Thirthav. Balusami 
Ayyar (1), Greedharit Das v. Nandkishore Doss (2), 
Ram Parkash Das v. Anand Das (3) and Nelliappa 
Achari v. Punnaivanaum Achari (4), referred to. [p. 
1101, col. 1; p. 1102 col. 1.] 

The existence of a very wide discretion in the 
mahantsas to the application of the incomeof an 
asthal is by no means inconsistent with a fiduciary 
obligation so to manage the property that the objects 
for which the institution éxists shall be effectively 
served, The fact that income of the properties has 
all along been applied to the religious and charitable 
purposes, is strong reason for holding that those 
purposes are the purposes for which the institution 
exists. [p. 110?, col. 2.] 

Once a clear case is made out for the Court's 
interference under s, 92 the form of the final order 
should be governed by what appears to he in the 
Itis necessary that where 
a new trustee is to be appointed arrangements 
should be made which will prevent such mismanage- 
ment as has taken place [p 1104, col. 1] 

F.C. A. against the decision of the Dis- 
trict Judge, Shahabad, dated December 238, 
1931. ; 

Messrs. Mahabir Prasad and Tarkeshwar . 
Nath, for the Appellant, 

Messrs. Baldeo Sahay, B. B. Saran and 
G. P., Singh, for the Respondents. 


Rowland, J.—This appeal arises out of 
a suit brought under the provisions of 
s. 92, Civil Procedure Code. The first 
defendant Kesho Das, was Mahant of a 
sanghat situated at Amawan and having 
sanghats at other places subordinate to 
it. The second defendant, Swarup Das, is 
a person stated by defendant No. 1 to be his 
chela to whom defendant No. 1 has transfer- 
red the mahantship and all the properties of 
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the sanghats. The plaintiff alleges that 
the sanghats constitute a religious founda- 
tion of the sect or order of Udasi Nanak- 
shahi Sadhus, that the properties have been 
endowed and dedicated from time to {ime 
in trust for religious purposes of charitable 
nature. The suit was instituted after 
obtaining sanction of the Legal Remem- 
brancer, Bihar and Orissa, who performs 
the functions of the Advocate-General for 
the purposes of s. 92, Civil Procedure Code. 

It was alleged that the office of the 
mahant could only be held by a celibate 
ascetic and that Mahant Kesho Das be- 
came disqualified for holding the office by 
reason of marriage, that Swarup Das was 
also married, that Mahant Kesho Das was 
incompetent to transfer the mahantship and 
properties to Swarup Das and that both of 
the defendants had committed breach of 


trust and neglect of duty, mismanagement. 


and waste. The substantial reliefs claimed 
were the removal of Kesho Das from mahant- 
ship, appointment of another mahant, a 
declaration that Swarup Das was not 
eligible for appointment and was not duly 
appointed and an order for rendering ac- 
. counts and for settling a scheme. The 
principal defence taken was that there is 
no trust express or implied of a public 
nature, that the properties have always been 
held as the personal properties of the 
mahant for the time being, that celibacy 
was not essential qualification of a mahant, 
that Kesho Das had not in fact married, 
but that he having retired in favour of 
defendant No.2, no longer claims to be 
mahant, that defendant No. 2 had been 
managing the affairs of the estate faithfully 
and diligently and the allegation of mis- 
feasance and mismanagements were false. 
The District Judge found that the pro- 
perties in suit appertained to a publie 
trust and that the sanghats formed a pub- 
lic and religious institution, that no mar- 
ried person should be or remain a mahant 
and Kesho Das had married, that the 
transfer of the office and properties to 
Swarup Das was not valid because the 
proper method of appointing anew mahani 
was by election and he passed- a decree 
for removal of Kesho Das from mahantship 
and framed a scheme for the management 
ofthe sanghats including- procedure for ap- 
pointment of a presiding mahant by elec- 
tion. He refused the prayer for rendition 
of accounts holding that the plaintiffs had 
failed to prove misappropriation of monies, 
etc. In appeal the substantial contentions 
are that the properties are not held sub- 
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ject to any trust and, therefore, the suit 


“under s. 92, Civil Procedure Code, is not 


maintainable. The properties were the 
private properties of each successive mahant. 
The finding of the District Judge that 
marriage is adisqualification is challenged 
as also the finding on evidence that Kesho 
Das has married. On the other hand, the 
respondent is dissatisfied with the finding 
of the District Judge on the question of 
misfeasance, misappropriation and waste 
and raises again the claim for rendition of 
accounts. Thus the first point to consi- 
der will be the nature of sanghat proper- 
ties and the conditions under which they 
were held and managed by successive 
mahants. The District Judge thought that 
the grants produced before him were 
documents creating trust and has passed 
over somewhat lightly the oral evidence 
showing how the properties have been 
dealt with. 

Mr. Mahabir Prasad for the appellant 
has placed before us all the sanads which 
are on the record and has argued that they 
would not bear the construction placed 
upon them by the District Judge. I should 
mention that the sanads produced mostly 
cover small areas and in the aggregate 
only a small proportion of the entire pro- 
periy appertaining. to the sanghats. The 
earliest is Ex, A (12) dating as far back 
as 1736 A. D., and covers an area of 5 
bighas 15 biswas only. There are succes- 
sive grants, dated, 1742 1746, 1754, 1780, 
1761, 1765, 1774, 1776, 1777, 1786, 1788, 
1790, 1793 and 1795. There are two amal- 
namas of 1851 and a kabuliyat of 1856. 
Each of these is expressed as a grant to 
the grantee by name, the majority of them 
authorise the grantee to cultivate and en- 
joy the usufruct, The earlier sanads enjoin 
the grantee to engage himself in prayer 
for the prosperity of the realm, Several 
grants are expressed as being given “wajah 
khairat’ which has been officially trans- 
lated “for charitable purposes,” but for the 
appellant it is contended that the words 
mean no more than “by way of charity” or 
as a free gift. Again several of the 
grants beginning with Ex. A (9) which is 
of the year 1742 are expressed to be in 
favour of fakirs of the order of Nanak 
Shah of the Amawan Sanghat. The District 
Judge has laid some emphasis on the 
reference to the Sanghat as showing that 
the grants were made for the purposes of 
the sanghat and, therefore, were grants 
given in trust and creating a public trust. 
The appellant contends that this is strain- 
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ing the language of the grants and in 
turn lays emphasis on the constantly re- 
peated expressions in successive sanads 
permitting the grantees and their children 
to*appropriate the usufruct. Too much 
stress, in my opinion, should not be laid 
on particular expressions of this kind ; 
the nature of the institution is rather to 
be determined not solely on fragmentary 
expressions in documents covering frag- 
ments of the property, but on considera- 
tion of the whole history of the institution 
as disclosed on a general view of the 
documentary and oral evidence in the case. 
Mr. Mahabir Prasad, in contending that 
the power given to the grantees to ap- 
propriate the usufruct is fatal to the 
plaintiff's case of a public trust, has refer- 
red to several cases in which it has been 
held that the head of a math is not a 
trustee in the sense in which that term 
is understood in English Law. So much may 
be conceded us settled. The conception of a 
trust in the English legal sense is, as point- 
edout by their Lordships in Vidya Varuthi 
Thirtha v. Balusami Ayyar (1), unknown in 
the Hindu system pure and simple. The 
position of a Mahant has been compared 
in certain cases of the Madras High Court 
to that of a bishop, to that of the holder 
of a benefice and to that of a tenant for life. 
The decision just cited condemas the vice 
of this method of analogy. Mr. Mahabir 


Prasad’s contention that not being a trustee - 


in the English sense the mahant must be 
held to be a full owner with absolute 
proprietary right, seems to be really an 
example of trying to apply the same 
reasoning by analogy in another direction. 
The essence of the argument is that ifone 
of the precise definitions of English Law, 
that of “trustee” is not applicable, the 
case must, therefore, fall under another 
equally precise notion, that of full owner. 
This line of reasoning though ingenious, 
and superficially attractive, is unsound. The 
Privy Council have more than once re- 
affirmed the dictum of Lord Romilly in 
Greedharee Dos v. Nundkishore Doss (2): 


“that the only law as to these mahants and their 
offices, functions and duties is to be found in 
custom and practice, which is to be proved by 
testimony.” 

Nevertheless their Lordships have in re- 
cent decisions mentioned some features 


(1) 65 Ind. Cas. 161: A I R 1922P 0122; 481A 
802: 44 M 831; (1921) M W N 449; 41 M LJ 346;3 
UPLR(PG) 62; 15 LW 78;30ML T66;3PLT 
ey O W Ñ 537: 24 Bom. L R 629; 20 AL J 497 
(P O), 

(2) 11 M I A405; 8 W R25; 2 Suther, 86; 2 Bar. 
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which are regarded as the normal inci- 
dents attaching to the tenure of office as a 
mahant, Thus in Ram Parkash Das v. 
Anand Das (3), Lord Shaw says : 


“An asthal, commonly known in Northern India 
as a math, is an institution ofa monastic nature. 
It is established for the service of a particular 
cult, the instruction in its tenets and the obser- 
vance ofits rites. The followers of the cult and 
disciples in the institution are known as chelas; 
the chelas are of two classes—celibate and not-celibate. 
In the asthal now being dealt with, the religious 
brethren were the bairagi or celibate chelas; the 
lay brethern were girhast or house-holder chelas. The 
mahant must by the custom of the math be a bairagt 
or religious chela, The mahant is the head of the in- 
stitute, He sits upon the gaddi; he initiates candidates 
into the mysteries of the cult; he superintends the 
worship of the idol and the accustomed spiritual 
rites ; he manages the property of the institution; 
he administers its affairs and the whole assets are 
vested in him as the owner thereof in trust for the 
institution itself. Upon his death or abdication he 
is succeeded by one of the bairagi chelas. Thess 
bairagi chelas are, as stated celibates ; orif they 
have ever been married they must prior to their 
initiation as bairagi chelas have renounc- 
ed their wives and families and have conformed to 
the practice of the math. This practice is ascetic ; 
it involves a separation from all worldly wealth 
and ties, and a self-dedication to the services and 
rites of the asthal....—this property is held by 
the mahant as its owner and the succession to 
him in such property follows with the succession 
to the office. The nature of the ownership is as has 
been saidan ownership in trust for the math or 
instruction itself and it must not be forgotten that 
undoub- 
tedly vested in the reigning mahant this trust does 
exist,and that it must be respected.” 

In Vidya Varuthi Thirtha v. Balusami 
Ayyar (1), above cited, the High Court had 
held ona consideration of the decision in 
Ram Parkash Das v. Anand Das (3), that 
a suit to recover possession of certain 
properties alienated by a former head of 
the math was barred by Arts. 134 and 144, 
Limitation Act. It seems that they had 
applied the observations of their Lordships - 
as if the words trust and trustee had been 
used in their technical sense. The decision © 
was reversed but I can find nothing in 
the judgment of their Lordships adverse 
to the view that the head of a religious 
institution ordinarily holds the property 
subject tocertain obligations. [bis said : 

“Hindu piety found expression in gifts to idols 
and images consecrated and installedin temples to 
religious institutions of every kind, and for all 
purposes considered meritorious in the Hindu 
social and religious system: to brakmans, goswamis, 
sanyasis, etc. When the gift was to a holy person 
it carried with itin terms or by usage and custom 
certain obligations...... In many cases in Southern 
India especially where the diffusion of Aryan Brah- 
manism was essential for bringing the Dravidian 

(3) 33 Ind. Cas, 583; A I R 1916 PO 253; 43 O 707; 
431A 73: 200 W N 802; 14 ALJ 621; yee) IM W. 
N 406; 31MLJ1; 18 Bom. LR 490; 3 L W 556; 24 
O LJ 116; 20M L T 267 (P O), 
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péoples under thé religious rule of the Hindu 
system, colleges and monasteries under the names 
of math were founded under spiritual teachers of 
recognized sanctity. These men had and have ample 
discretion in the application of the funds of the 
institution but always subject to certain obligations 
and duties equally governed by custom and usage,” 
It is pointed out that the head of such 
an institution though not a trustee in the 
English sense of the term is nevertheless, 
in view of the obligations and duties 
resting on him, answerable as a trustee in 
the general sense for proper administra- 
tion, Later inthe judgment their Lord- 
ships have referred to : 
“the distinction between a specific trust and a trust 
for general pious or religious purposes under the 
Hindu and Muhammadan Law.” 
This much is, I think, sufficient to dispose 
ofthe contention that if the defendant is 
not a trustee in the specific sense he must 
be a full owner and that there can be no 
trust within the meaning of s.92, Civil 
Procedure Code. It is clear that there may 
be a trust in the general sense and its 
‘existence or otherwise is amatter for de- 
termination on the evidence as to the 
usage and custom of the math. Mr. Ma- 
habir Prasad has further contended in 
this connection that the words: 
“express or constructive trust created for 
purposes for charitable or religious nature” 
in s. 92, Civil Procedure Oode, mean that 
the section is only applicable when there 
is definite evidence as to the creation of 
the trust and ofa dedication to purposes 
of ‘charitable and religious nature. That 
is to say thats. 92 reinforces. his conten- 
tion thatthe matteris to be decided on the 
terms ofthe grants. Totake this narrow 
view, however, would in my opinion be 
contrary to the principle laid down by the 
Privy Council in Ram Parkash Das v, 
Anand Das (3), and Vidya Varuthi Thirtha 
v. Balusami Ayyar (1), where it is made 
clear that the Courts will have regard 
particularly to usage and custom. The 
view which I take is in agreement with 
that taken by a Division Bench of the 
Madras High Oourt in Nelliappa Achari 
v. Punnaivanaum Achari (4). The history 
of the Amawan Sanghatis to a large ex- 
tent undisputed. The sect of Udasi Nanak- 
shahi Sadhus, an offshoot of the Sikh religion, 
was founded by Baba Srichand. Hewas a 
celibate and founded a celibate sect though 
the sect also made disciples who were 
house-holders and there have been and are 
both ascetic and girhast disciples of the 
sect. According to the evidence for the 
(4) 101 Ind, Cas, 420; A I R1927 Mad. 614; 20 M 
567; 25 L W 461; (1927) M W N 233; 52M LJ 445; 39 
MLT 37, 
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plaintiffs the Sanghat at Amawan was 
established in the time of Baba Hari Das 
whose disciple and successor was Baba Seva ~ 


Das. Successive mahants have been Baba 
Chain Das, Baba Lachhman Das, Baba 


Ram Prasad Das, Baba Joy Kissun 
Das, Baba Ram Kissun Das, Baba 
Narain Das and Baba Jyoti Swarup 


Das; the last named was the immediate 
predecessor of Kesho Das, defendant No. 1. 
The succession in every case was to an 
ascetic chela of the sect. This much is not 
disputed. It is further undisputed that at 
the sanghat it has been the practice to 
conduct worship to the Granth Saheb, to 
feed sadhus, to feed the poor and Brahmans 
and to give instruction and that money is 
spent on behalf of the sanghat on these 
objects. It is the case of defendant No. 1 that 
in his time also the regular worship was all 
along being done as well as the entertain- 
ment of sadhus and education of scholars ; 
but he says this was done : 

“from the income of the properties but atthe wish 
of the mahants." ; 
The extracts which I have given from 
two decisions of the Judicial Committee of 
the Privy Council make it quite clear that 
the existence of a very wide discretion in 
mahants asto the application of the income ` 
of an asthal is by no means inconsistent with - 
a fiduciary obligation so to manage the 
property that the objects for which the - 
institution exists shall be effectively served. 
The fact thatincome of the properties has 
all along been applied to the religious and 
indicated above is , 
strong reason for holding that those pËr- 
poses are the purposes for which the ins- 
titution exists and this view is further 
supported by expressions in Ex. 17 which - 
isa will of mahant Narain Das appointing 
Jyoti Swarup as his successor and in 
Ex. 18 whichis a will by Jyoti Swarup 
Das similarly appointing Kesho Das. In 
Ex. 17 there is the recital that the sanghat 
has immovable properties that there are 
2 good many movable properties appertain- 
ing to the said sanghat and that the execu- 
tant as mahant gaddinishin has been in 
possession and enjoyment of the usufruct 
of these properties. The will in making 
the appointment in favour of J oyti Swarup 
Das declares that he shall be in possession 
and occupation of the properties, shall 
manage and administer the duties of 
mahant, shall make collection and realiza- 
tion, etc., and shall spend their income in 
good and other necessary works appertain- — 
ing to the.said sanghat, The othes will 


be 
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similarly directs that Kesho Das shall 
become mahant gaddinishin of the Amawan 
Sanghat as well as of all the properties, 
movable or immovable of the testator, that 
he ‘shall administer all the affairs and 
business of the sanghatin the manner in 
which they are performed in the sanghat 
he shall maintain good character and not 
do any illegal or indecent act at any time 
contrary tothe usage and custom of the 
sanghat, in case of any bad act coming to 
light panchun or arbitrators of the caste 
and respectable disciples shall be compe- 
tent to appoint another chela of the 
testator as head of the sanghat and pro- 
prietor of the properties. 

Thereis a further direction to maintain 
and provide for the other disciples of the 
testator and of his guru asat present. It 
is on the above and other materials on the 
record abundantly clear that the sanghat 
is a religious and charitable foundation 
corresponding in its general features to 
the description of similar foundations 
which I have quoted from two Privy Council 
decisions in Ram Parkash Das v. Anand 
Das (3), and Vidya Varuthi Thirtha v. 
Balusami Ayyar (1). Particular properties 
do not : appear to have been given expressly 
in trust, but there was certainly an im- 
plied or constructive trust of a public 
nature in which the disciples of the sect both 
religious and lay brethren (sadhus and 
girhast) were interested. I would, therefore, 
confirm the finding of the District Judge that 
the properties appertaining to the sanghat 
which isa publictrust for religious and 
charitable purposes and further that the 
plaintiffs as disciples of the sect are persons 
fnterested in the trust and entitled to 
maintain the suit under s. 92. 

Ishall take up next the question of the 
custom regarding succession to the gaddi, 
(After discussing the evidence his Lordship 
up held the finding of the District Judge as 
correct and then considered the question as 
to whether Kesho Das had married. His 
Lordship held that the institution was 
a celibate one from its inception and 
then continued). I next turn to the issue 
relating to the allegations of breach 
of trust, misfeasance and waste on which 
the District Judge found against the plaint- 
iffs who have filed a cross-appeal. In the 
course of the discussion of the custom of the 
math in respect of the powers of mahants 
it has been seen that the mahants for the 
time being had full powers of dealing with 
the income andthe usufruct of the pro- 
perties subject to the obligation to see 
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that the religious: and tharitable purposes 
of the trust were duly fulfilled, The allega- 
tion in para. Ib of the plaint was that 
Kesho Das had removed from the sanghat 
more than 14 lacs of rupees; sale pro- 
ceeds of grain; utensilsand other valu- 
ables, gold and silver jewelleries; and de- 
posits in the Imperial Bank of India 
amounting to .over Rs. 26,000. These 
allegations were denied except the with- 
drawal of the deposit from the Imperial 
Bank which was explained by saying that 
the money was applied partly to repair, 
etc. of the buildings and partly to invest- 
ment in Jcans which was within the: 
powers of the defendant. In evidence it 
is stated by Gur Sahai Ram that there 
were movables worth Rs. 30,000 or 
Rs, 35,000, in the Amawan Sanghat and 
cash about Rs. 25,000 besides Rs. 24,000 
inthe bank and about Rs. 14,000 kept in 
Dumraon, that all thess properties had been 
removed by Kesho Das, but the witness as 
appears from his cross-examination did not 
speak from personal knowledge except as 
regards Rs, 14,000 kept in Dumraon. 
Another witness Raman Ram who is. 
examined on this point says that the 
sanghat had movables worth Rs. 30,000 
or Rs, 40,000, that the annual produce of 
crops was about 6,000 maunds, that part of 
the property was misappropriated by 
Swarup Das and part wasted and part still 
remains, that there was cash about 
Rs. 90,000 at Dumraon, in the bank and at 
Amawan, and that Keshoand Swarup have 
removed the cash. This witness's know-. 
ledge also appears to bein part hearsay. 
Kesho Das denies removal of any properties 
from the sanghats, but admits withdrawing 
the entire balance at the Imperial Bank 
amounting to Rs. 22,000 or Rs. 24,000. He 
admits that there was surplus income in the 
time of his predecessors and says that in. 
his time there was no saving and he drew 
on his predecessor's savings. Asregards in- 
vestment theonlyloan referred to in the 
evidence is one made to Annapurana 
Kuerona registered bond. Kesho Das. 
says that the money was realized from the 
debtor by Swarup Das. On this evidence 
it appears that the available considerable 
movable and cash assets were taken by 
Mahant Kesho Das and by Swarup Das and 
appropriated to themselves. On the other 
hand, the evidence is that the sanghat was 
maintained, that puja continued to be per- 
formed and alms continued to be given, 
The substance of the allegations of the 
plaintiffs’ witnesses is that the sanghat wag 
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not kept up in such good style and the 
-buildings not kept in such good repair. 


“On this state of the facts it remains to 


consider whether Kesho Das should be 
removed, whether a new trustee i£ required 
to be appointed, whether a scheme is requir- 
ed to be framed and whether an order ought 
to be passed for rendition of accounts. On 
the first question. there is.no room for 
hesitation. Kesho Das cannot bs allowed 
to hold mahantship for the following rea- 
sons: (l) He -being married the whole 
purpose of the trust, the maintenance of 
an ascetic institution, is frustrated if a 
- ‘married man remains at the head of it. (2) 
He has alienated she entire properties of 
the math by a transfer which he had no 
power to make in favour of an outsider, his 
own nephew. (3) According to “his own 
written statement he has given up his office 
as mahant. (4) His management of the 
trust properties on the face’ of it appears 
wasteful and extravagant. The savings of 
his predecessors on his own admission were 
“being rapidly dissipated. 
` Once aclearcase is made out for the 
Court’s interference under s. 92 the form of 
the final order should be goverred vy what 
appears to be in the interest of the institu- 
tion. Itis necessary in this instance that 
_8 new trustee be appointed and that arrange- 
ments be made which will prevent such 
mismanagement as has taken place and 
will provide for future suczession. Such 
arrangements have been made in the scheme 
framed which was prepared after consulta- 
tion with the representatives ofthe plaintiffs 
and other persons interested in the endow- 
In connection with the scheme the 
_plaintiffs have suggested in their cross-ap- 
peal that the properties should be hald not 
` in the.name of the mahant for the time 
. being, but of the managing committze. No 
sufficient reason has-been shown to us for 
ordering stich a modification and to allow 
it-would be a departure from the customary 
practice followed hitherto in this math and 
ordinarily followed in similar instisutions. 
It is not desirable that the head of the insti- 
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tion should. be reduced to the position. of a . 


nonentity. I would; therefore, refuse amend- 
ment of the scheme in this respect. Àn- 
other objection taken to the scheme by the 
plaintiffs is that it should provide for *-re- 
moval of the mahani by the vote of two- 
thirdsof the members of the managing 
committee whereas the scheme provides 
that a mahant or adhikari may be remov- 
ed for misconduct by a meeting of the con- 
gregation of disciples and public. It is 
also suggested that the mahant or adhikari 
should be liable to removal if negligent, 
unfaithful and guilty of any misconduct or 
otherwise undesirable. The proposal seems 
to me much too wide and likely to make the 
mahantamere puppet holding his office 
atthe will of a small body liable to be. 
influenced by’ personal motives. I would, 
therefore, refuse to modify the scheme in’ 
the manner asked for. 

It remains to consider the prayer in the 
cross-appeal for rendition of accounts. 
There are two difficulties in way of passing 
Oneis that the usufruct of 
the propertieshas all along been held in 
the hands of the mahant for the time being 
to be applied at his discretion and another 
is that an order for rendering accounts ‘is 
likely to be in substance infructuous. The 
properties were made over in January 1929, 
by Kesho Das to Swarup Das and the latter 
having disappeared and being perhaps 
dead, his dealings with the assets cannot 
effectively be investigated. Hence it 
appears that an order for rendering aca 
counts would lead merely to an expensive. 
and laborious inquiry leading to no tangible 
result. I would, therefore, confirm the 


District Judge’s order in so far as it refused® ` 


the prayer for rendering of accounts. 

Inthe result I would dismiss the appeal with 

costs and would also dismiss the cross-cbjec- 

tion, parties bearing their own costs of the 

cross-objection. | 
Fazl Ali, J.—I agree, 


D, Appeal and Cross-objection 
dismissed. 
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Abatement—Party proper but not necessary, death 
of—Legal representative not brought on record— 
Appeal, if abates as a whole. 

Where in a mortgage suit the other defendants 
are sued not byreason of an allegation that they 
were interested in the equity of redemption of the 
mortgage but by reason of the fact that they were 
jn possession and occupation, it is perfectly clear 
that a person in possession and occupation and likely 
to resist a decree for sale is a proper but nota 
necessary party ina suit on a mortgage. Conse- 
quently, if such a person dies and his legal represen- 
tative is not brought on the record, the appeal does 
not abate against all the defendants, but only against 
the deceased. RAGHUNANDAN SINGH V. KISHUN SINGH 


; Pat. 475 
Accounts, 
- SEE Uivil Procedure Oude, 1908, O. VII, r. 2 Os 


See Civil Procedure Code, 1908, O. XI, rr. 15, 17, e 





Mercantile system of accountancy— Nature 
of. See Income Tax : 272 
Question of value of accounts as evidence— 

Question of fact. 

The question of the value of accounts as evidence 
is one of fact and the view of the lower Court with 
regard to accounts to allintents and purposes must 
be accepted asa finding of fact by the High Court 
in revision. ABDUL RAHMAN v, EMPEROR Cal. 678 
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1900—XTJJ. Sze PUNJAB ALIENATION OF LAND 
i Act. 
19(3—J]. Sze PUNJAB Court or Warps Act. 
1922—V_ SEE PUNJAB COLONIZATISN- oF GOVERN- 
MENT LANDS ACT, 
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18:6—-XVIII. Ses Oupy Laws AoT. 
1e86—XXU. Sez Ouna RENT Act, ` 
1901— 111. Ske U. P, LAND REVENUE Act.’ 
1912—1V, Sze U, P. OcurT or Warps Aor, 
—— 1916—II. Sse U. P. MUNIOIPALITIES Aor, 
—— 1626—III. See Aara TÉNANOY ACT 


. Regulations, 


mn 1672—IIL, Sse SANTHAL 
——`1901— IlI. See FRONTIER Oriues REGULATION. 


Statutes. : f 


Star, 1915 (5 & 6 Gro. V, c. 61). sen. GOVERNMENT oF 
JNDIA Aor. 
—— 1926 (16-& 17 Gzo. V, Cu. 40). SEE INDIAN 
AND COLONIAL DIVOROE (JURISDIOTION) ACT, 
Advancement—Husband and- wife—Presumption 
of advancement, when arises, 
It is true, there is no presumption of advancement 
where property belonging to a husband is made to 
stand in the name of the wife, but where, the hus- 
band deposits his own money in the joint names of 
himself and his wife with drawability by either of 
them and the old houses belonging to the wife are 
demolished and replaced by new ones erected with 
the aid of such funds and old materials, it is a fair 
inference that’ the husband's intention was to make 
the wife, who was already the owner of the sites, to 
be the owner of'the superstructures aleo. LATIF-UN- 
Nissa v. NAJM-UD-DIN SHAH 7 All. 609 
Adverse Possession —Sub-soil rights—Removal _ of 
comparatively small quantity of mineral, whether 
sufficient to constitute adverse possession, SEE 
' Declaratory suit’ `° ~ aa pe 
Agra Tenancy Act dil 
construction of, -~ 
It isa matter of doubt as to what exactly is 
meant by the expression in . the Agra ‘Tenancy 
Act, IlI of 1926, s. 14 (2), “So much of his 
BUT. sanane Bi Appertains or corresponds to 
such part of his “share.” Jt ig quite pos- 
sible to hold the ‘view that unless the sir which 
is retained by a- vendor exceeds the area of the 
mahal proportionate toth share which remains with 
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1825— 111, Ser MADRAS HEREDITARY VILLAGE- 


1920—XIV. Sex Mapras Looar Boarps Act 7 


- retain the whole of that rent agamst another 


Parganas REGULATION, . 


[1935 
Agra Tenancy Act—1926—contd. 


him none of his sir can be said to appertain or cor- 
respond to the share sold. DHANPATTI v, BADRI SINGH 


Ak. 53 
——— 8. 23. See Civil Procedure Code, 1908, 
8, 47 810 


8. 99—Question of jurisdiction, how deter- 

. mined — Plaintizy alleging himself tenant and suing 
trespasser for possession—Suit, if cognizable by Civil 
Court. 2 
The jurisdiction of the Oourt is to be initially de- 
termined by the allegations made in the plaint and 
the allegations made in the written statement cannot 


1923— VIII, Sez Mapras Survey AND Bounpartzs ~~ 0USt that jurisdiction unless and until the allegations 


of fact have been gone into, 
found to be proved, and the plaintiff's allegations 
have been found to be false, Consequently, where a 
plaintiff alleging himself to be a tenant sues a defen- 
dant treating him as a trespasser, for possession and 
compensation regardinga holding ora part thereof 
and the defendant pleads tenaney, the suit is main- 
tainable in the Civil Oourt, Ram REKHA PANDEY v. 
Inver TEWARI : All. S67 
S. 227—Suit for profits ~- Usufructuary mort- 
gagee— Kabuliyat in favour of ususructuary morta 
~ gayee by ex-proprietary tenant—Mortgagee, whe- 
ther “entitled to collect rent and whether can retain 
whole of it against another co sharer, | 

The position of a usufructuary mortgagee in a suit 
fir protits under sf, 227, Agia ‘Tenancy Act, is that 
he 15 eutitled to collect a suare of the assets of - the 
mahal proportionate to a share mm the mahal, that is, 
the share which he has in his usufructuary posses- 
sion, The mere fact that an ex-proprietary tenant, 
has executed a kabuliyat in bis iavour entitles hin 
to collect that rent, but itdoes not entitle him to 
co- 
sharer. Oan the creation of an ex- proprietary tenancy, 
the ex-proprietary tenant is the tenant of the co- 
Parcenary body und not the tenantofany particular 
co-parcenary. Gopal Sauar v. NASIR UDDIN All, 599 
Amendment—Amendment of sale certificate in 

exercise of inherent power—appeal, competency 

of—Error in aecree and certificate—Necessity of 

amending decree also—Civil Procedure Code (Act V 

of 108), s. 191. 3 ; Sgar i 

No appeal lies from an order made in the 
exercise of the inherent jurisdiction of the Cour? 
rectifying or correcting a mistake in the survey - 
number ın a sale certificate igsued by the 
Court. é 7 : 

Where a mistake in the survey number has 
crept into the decree as well as the sale certifi- 
cate, an order for amendment of the sale certi- 
ficate without ordering a -corresponding amend- 
ment of the decree is likely to complicate matters 
and the Court should in such a caseamend the 
decree also, ‘I'HUMMALAPALLI MANGAYYA V, ‘CHUMMALA- 
PÄLLI SREERAMULU ` Mad. 812 
Appeal—Secona appeal—Document admitied in 

lower Court— Question as to admissibility—W hether 

can be raised in second appeal. 

Where documents though not duly stamped have 
been admilted in evidence in the lower Couit, the 
question of their admissibility cannot be raised in 
second appeal. VELLAYAPPA V. SOMASUNDARAM ` 

` . : ` Rang. 589 
Arbitration— Consideration, stifling of criminal 
prosecution — Reference and award, if vitiated— 

Withdrawal of application under s. 416, Criminal 

Procedure Code (Act V of 1898) as consideration— 

Held, reference not vitiated. 

_ å reference and award are vitiated if thąconsidera« 
tion therefor or even fora part thereof is the stifling 


tried judicially and 
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of a criminal prosecution. It is not necessary ` 
tliat a prosecution should actually be pending 
in otder that this principle should apply. But 
where there was neither a criminal prosecution 
for anon-compoundable offence pending or within the 
power of the respondent No. 1 to threaten but all 
that there was, was an application to the Court 
under s. 476, Criminal Prozedure Code: | 

Held, that application would be considered by 
the Court on its merits and any action taken thereon 
against respondent No. 2 would be an action directed , 
by the Court to which the application under s, 476 had 
been made. The withdrawal of an application under 
s 476, Criminal Procedure Code, and the fact that 
it forms part of the consideration for the reference 
executed by the parties was not sufficient to vitiate 
the reference and award, Hussain MAHOMED v, 
ISMAIL RAHIM Sind 383 
——— Enforcing decision of another tribunal— 

Conduct of such tribunal must.be under Court's 

guidance. ` 

When the Court is asked to enforce the decision 
of another voluntary tribunal the conduct of that 
tribunal should be under ita guidance and subject to 
its control and subject, moreover, to the special provi- 
sions which are laid down in Sch, IJ, Buimras KANAI 
JAL v MUNI SeTHANr -> à Pat; 1050 
Arbitrator—Misconduct — Arbitrator, taking fees.. 

from one party by mutual arrangement between - 

parties — Whether constitutes misconduct, h ` 

It is imperative that arbitrators should 'always 
scrupulously avoid any course of action which even 
remotely'bears the complexion of their having put 
themselves into~a position where it might be said 
against them that they had received a pecuniary 
inducement which might have had some effect on 
their determination ofthe matters submitted to their 
adjudication. 

Where the arbitrators took money as fees from 
one of the parties and the matter of the payment was 
one of mutual arrangement : | 

Held, that although the arbitrators would have 
been wiser had they avoided altogether a method of 
coligcting their fees which laid them open to im- 
putations of corruption, however unfounded such 
ignputations might be, yet the award in the case was 
not vitiated by reason of misconduct on the part of 
the arbitrators, AKSHOY Kumar Nanpy v. S. O. Daa 

Cal. 165 
Award—Differences between Bank and G—Arbi- 
tration- G held liable—G assigning promissory note _ 
executed in his favour to Bank, in discharge of his 
liability under award—Subsequent filing of award 
in Court— Judgment and decree following— Suit 
against G on basis of promissory note—Maintain- 
ability. 

A Bank in liquidation had aclaim for Rs. 5,C00 
odd against one G, Differences arose between them 
which were referred to arbitration. On December 
4, 1929, an award was made holding G liable as 
surety for the promissory note of one N which he had 
assigned tothe Bank in part satisfaction of his own 
liability. In addition to this he was required to 
pay Rs 2,800 by monthly instalments of Rs. 100 
each, On December 6, 1929, he made a full adjustment 
of the award with the Bank. He re-affirmed his liabi- 
lity as surety for N and in discharge of his cash 
liability he assigned to the Bank a promissory note 
dated November 24, 1923, for Rs. 1,900 that had been 
executed in his favour by one D. He also paid 
Rs. 720 cash and secured a remission for the balance. 
On Juve 2,493), the Bank applied to the proper, 


Court ‘to have the award filed and-on* August 23, INDIA IN Counom ~ 
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1930, judgment and decree followed in accordance 
with this award. On November 22, 1932, the pre= 
sent suit was instituted by the Bank against‘both 
G and D for recovery of Rs. 2,976-9-0 on the basis of 
the promissory note dated November 24, 1929: 

Held, that the adjustment dated December 6, 1929, 
was notin any way affected by the fact that some 
time later the award of which a fulladjustment had 
been made, was filed in Court and that this adjust- 
ment was quite valid and gave the Bank a right 
to sue onthe promissory note in suit. LYALLPUR 
Bang, LTD. v. Gran OHAND Lah. 158 

Setting aside of—Tesis to see if award can 

be set aside. 4 i 

In order to ascertain whether an award can be‘set 
aside or not, it is necessary to refer not to a rule of ' 
the High Court but to the substantive provisions of ` 
the Oivil Procedure Code, AxsHoy Kumar NANDY `v. 
S. ©. Dass - . Cal, 165 
Suit to set aside decree on basis of award on 

ground of fraud—Maintainability of... f 

Ordinarily a suit is maintainablé to set aside & 
decree on the ground of fraud. And if; ag'a matter of. ` 
fact, the consent of a party to arbitration proceedings ` 
is obtained by fraud and if he is kept ignorant of the | 
real nature of those proceedings, no distinction can be 
made between decrees based on awards and ordinary 
decrees. In either case, the fraud goes to the root of 
the proceedings on which the decree is founded 
and this is the reason why a suit to set aside 
a decreeon the ground of fraud is allowed. 
Puran Deviv. Dina RAM’ Lah, 518 
Benaml-—Source of money is not sole and conclusive 

criterion—Wife allowed to keep savings from house- 

keeping allowance in her own name to defeat claims | 
of husband's children by another wife--Property | 
purchased with the amount—Whether belongs to wife ` 

alone. k 

In deciding whetheror not a particular transac- 
tion is benami, the source from which the money 
came is no doubt a valuable test, but to regard it ` 
as the sole and conclusive criterion is wrong. oo, 

It is true that wherea husband buys property in , 
the name of his wife, there is a resulting trust in | 
his favour in the absenceof proof of a contrary in- 
tention, But where the wife is allowed to put the 
saviogs from the housekeeping allowance in herown ` 
name in the Post Offize Sivings Bank inorder to 
defeat the-claims of the husband's children and, 
grandchildren by aformer wife and to give her 
something to fall back upon, if cannot be said that 
property purchased with this amount belongs to the 
husband. Devi DAYAL V INDOMATI |, Lah. 361 ` 
Bengal Ailuvion and Diluvion Act (IK of 

1847)—Land re-appearing after recession of river 

— Plaintiffs, claiming it as their own—Onus—Held, 

on evidence that plaintiffs failed to’ discharge 

the onus— Recession. : 

The case for the appellants was that the lands 
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Bengal Estates Partitlon Act (V of 1897), ss. 
26, 27—Obdject of—Decree ignoring partition 
but not disturbing it, whether null and void—Suit 
for declaration of title to certain share—Partition 
by Collector of parent estate, into six estates— 
Execution and obtaining possession of shares 
decreed—Oollector refusing to record plaintiff's 
name—Fresh suit for distribution of decreed share 
to newly? formed estates— Suit, if barred either by 
s. 27 or Civil Procedure Code ‘Act V of 1908), s. 11, 
or 0. II,r. 2. 

The object of ss, 26 and 27, Bengal Estates Partition 
Act, isto avoid any conflict between the decision of 
the Civil Court and the order of the Collector passed 
in partition. Cases may be conceived in which 
decrees passed by the Civil Courts in disregard of 
the partition may be difficult to execute as they 
stand or may create confusion ; for instance, suppos- 
ing if a man sues another for recovery of a plot of 
land situated in an estate. By the time a decree is 
passed that particular plot has been allotted by 
the Collectorate partition, not to the defendant of 
the suit but toa third party. In such a case the 
decree cannot be executed against that particular 
plot. It is therefore provided that the Court at the 
time of passing the decree must recognize the fact of 
partition and pass the decree in such a way that the 
decree may be applicable to conditions after parti- 
tion. Butitcannot be laid down as a general pro- 
position, thata decree which only ignores the 
partition but does not disturb it, is null and void. 

The plaintiffs transferred some of their shares to 
the defendants: These defendants however got their 
names recorded in respect of the entire share of the 
plaintiffs, namely,6 annas 18 gandas and odd. The 
Plaintiffs’ case was that inspite of the transfer they 
still had left to them 2 annas oddsbare inthe 
estate. As the defendant transferees got their names 
recorded in respect of the entire share which the 
plaintiffs held, the plaintifs instituted a suit for 
declaration of their title to and confirmation or 
recovery of possession of the 2 annas odd share. 
In the meantime the estate tauzi was declared under 
partition by the Collectorate and, hy the time the 
decree was passed in the suit and confirmed on 
appeal the estate had already been partitioned and 
six estates were formed out of the parent estate. The 
plaintiffs, however, took out execution of the decree 
and got possession of the share decreed to them. 
When the plaintiffs went to the Collectorate to have 
their names recorded in respect of 2 annas odd share, 
for which they had obtained the decree, the Revenue 
Authorities refused to do soas the share decreed 
was a share extending over theentire estate but 
had then become a share of different denominations 
in the six estates which had been formed by the 
Collectorate partition. The plaintiffs then instituted 
the present suit fora distribution ofthe decreed 
share to the various newly-formed estates : 

Held, that the plaintiffs not being able to get their 
names ordered for the share of which they got a 
decree, had a good cause of action to sue for a deter- 
mination of specific shares in the six different estates, 
The cause of action accrued to them when the want 
of specification prevented them from getting their 
names registered in the Collectorate. The suit was 
not barred by reason of res judicata or O. II, r.? 
Civil Procedure Code The specification of shares 
in different estates was not the subject-matter of the 
previous suit nor was there any omission to sue on 
the same cause of action Simply because the decree 
in the previous suit had been drawn upina formin 
which it ought not to have been drawn up, the 
plaintiff's right could not be taken away. Section 27 
cithe Bengal Estates Partition Act did = not take 
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away the plaintiff's right of getting the share specified 
later on if it was not specified inthe previous suit. 


BABU LAL Sao v SHEORATAN MAHTON Pat, 575 
Bengal Local Self-Government Act (Ill of 
1885), s. 138—Bye-laws framed by District 


Board, have the force of law—-Persons exposing 

goods ure punishable 

The District Boards are authorized under s. 138, 
Bengal Local Self-Government Actto frame bye-laws 
for the purposes of administering the Act. It is their 
duty to control, preserve and maintain public 
thoroughfares under their charge and, therefore, they 
are entitled to frame bye-laws in order to enable 
them to carry out the duties imposed upon them by 
law. These bye-laws have the force of law and the 
exposure of goods as mentioned in the bye-law will 
be an offence and as such punishable. The District 
Board has power of stopping the holding of shops 
by prosecuting those whodo so. Nazir MIAN v. 
EMPEROR Pat, 15 (b) 
Bengal Suppression of Terrorist Outrages Act 

(XII of 1932), ss. 25, 34—Provisions of Criminal 

Procedure Code—When not applicable to trials by 

Special Magistrates. 

The provisions of the Criminal Procedure Cede, in 
so far as they are inconsistent with Bengal Suppres- 
sion of Terrorist Outrages Act, XII of 1932, do not 
apply to trials by Special Magistrates. MOHAMMAD 
SALEUDDIN V. EMPEROR Cal. 238 
Bengal Tenancy Act (VIII of 1885), s. 26-F— 

Application for pre-emption—Applicant not making 

deposit— Dismissal of application. 

Where at the time of making an application for 
pre-emption, the applicant dces not deposit in Court 
the amount of the consideration money together with 
the statutory compensation as required by the man- 
datory provisions of s. 26-F, Bengal Tenancy Act, 
there is no alternative left for the Court other than 
to dismiss the application. Girish CHANDRA GHosE 
V Japavpur ESTATE, LTD. Cal. 413 
s. 29—Tenant surrendering part of holding 

in lieu of defaulted rent—New smaller holding— 

New rent, if should be exactly proportionate. 

Nothing in s. 29 of the Bengal Tenancy Act 
requires that fora new holding which is formed 
after the surrender of part of the original holding by 
a tenant in lieu of defaulted rent, the rent payable è 
shall be exactly proportionate to what may have been 
payable for the original larger holding inrespect of 





which the tenant has fallen intodefault. BHAJAN 
KAHAR v. JOGESH PRASAD SINGH Pat. 123 
ss. 30, 32, 35—Fair enhancement— 


Considerations— Fall in prices— Held, any enhance- 
ment exceeding one anna in rupee forbhit land 
and two annas in rupee for dhanhar land would be 
unfair. 

Ifthe question of what amount of enhancement 
would be fair and equitable has to be considered, 
the Court should first ascertain what enhancement 
would be admissibleon a strict reading of s. 32 of 
the Bengal Tenancy Act, and should then proceed 
to consider whether such an enhancement would be 
fair and equitable. 

Where the comparison of the decennial period im- 
mediately preceding the settlement of rents with the 
decennial period immediately preceding. the suit 
would render admissible a considerably larger en- 
hancement ; 

Held, (in view of circumstances and fall in prices) 
that any enhancement exceeding one anna ina 
rupee for bhit land and two annas in a rupee for 
dhanhar land would be unfair. Ramsesswar I Rasap 
“Pat, 142 


GENERAL INDEX l y 


Vol. 156] 
Bengal Tenancy Act—contd. Bengal Tenancy Act—concld. á 
ss 32, 35—Enhancement of rent—Rent diminished the value of the landlord's property, it 





resembling rack-rent or not leaving considerable 

margin of profit for raiyat —Enhancement, ıf can 

be made—S. 35, ifa safeguard against results 
following upon application of s. 32 to present 
conditions. 

Whatever may beregarded as the basic principles 
underlying s. 32, Bengal Tenancy Act, whether or 
not itis to be regarded as a means of presərving in 
a more or less constant condition the landlord’s share 
of the produce, it is manifest that the application of 
the rnles would be neither fair nor equitable in 
present conditions, when applied to any rent which 
does not leave a considerable margin of profit for 
the raiyat. Courts should, onthe strict application 
of the rules, be requiring the raiyat to pay more 
rent, because he may have realised profit from higher 
prices ten years before the suit and fourteen years 
ago, although the prices which have been prevail- 
ing from the date of the suit are less than half of 
the prices on which the rent is to he assessed ; so 
that the raiyat, faced with conditions in which pay- 
ment of his existing rent will be difficult, isto be 
required to pay more! 

Geld, that no enhancement should be allowed in 


the cases. KISHORI Lan SINEBA v, Sant PRATAP SINGH 

Pat.338 

-— ——8s.35—Enhancemeni of rent, when can be 
allowed, 


The provisions of s. 35, Bengal Tenancy Act, pro- 
vide that no enhancement shall be allowed if it is 
not fair and equitable. Kisuort Lan SINHA v Sant 
Pratap SINGH Pat. 338 

s. 52 (1) (b)—Permanent tenure at fixed 
rent—Abatement of rent on land suffering by 
fluvial action and remaining uncultivable—Fair 
rent onground that land cam be used for some other 
purpose, if can be fixed 

‘he right to abatement of rent which the tenure- 
holder obtains by the destruction of the whole or 
part of his tenure willremain solong as the land 
is uncultivable and covered with sand and the 
rent cannot be assessed at a fair rate on the ground 
that land can beused fora less profitable purpose. 
Dexua LAL v. MANABATI Pat, 407 
——-s. 76 (2) (f)—Improvement—Erection of 

© dwelling house suitable to requirements of occu- 
pancy tenants — Whether constitutes improvement. 

The erection of a dwelling house suitable to the 
requirements of the tenants having rights of occupan- 
cy in them, has always been considered tobe within 
their rights; and the erection of a dwelling house 
whether ofmasonry, bricks, stone or any other 
material whatsoever, for the tenant and his family, 
together with al] necessary out-offices, is recognised as 
an “improvement” as contemplated by tha Bengal 
Tenancy Act, 1825, s. 76 (2) (f). AxsHay Kumar Sawa 
v. KAMINI Kumar SAHA Cal, 963 

s. 76 (2) (f)—‘Out-offices’, meaning of— 

Place of worship in dwelling houseused by tenants 

and their family—Whether appurtenant to house— 

Long user—Value not deminished—Improvement. 

The word “out-o ices” used in s. 76 (2) (f)is not 
sufficiently clear and comprehensive in the matter 
of the intention of the legislature ;. and the clauses 
which specify what constitutes improvement within 
the meaning of s. 76, Bengal Tenancy Act, cannot be 
taken to be exhaustive. A place of worship ina 
dwelling house, used and intended to be used by 
the tenants and their family, must be taken to be an 
appurtenance to the house itself, and where it 
has not been found to be a structure or work 


executed By the tenants which has in any way. 


cannot but be considered to be an improvement. 
AKSHAY KUMAR SAHA v, KAMINI Kumar SAHA 

Cal. 993 

s. 88—Co-tenant—Each is liable for rent to 


landlord—Contract Act (IX of 1872), s. 43— 
Landlord and tenant. 
On suit by the landlord each of several co- 


tenants is separately liable forthe whole of the 
rent. Uonsequently where the plaintif himself 
is under contract with the defendant to pay the 
whole of the rent which heclaims and the defend- 
ant is entitled to plead this contract by way 
of defence toa suit for rent, the plea is nota 
plea of set-off; itis a plea that the plaintiff himself 
is liable to fulfil the obligation which he is seeking 
to cast on the defendant; and in such jcircum- 
stances he is not entitled to invoke theaidof the 
Court to compel the defendant to do what he himself 
is bound todo. Kuman Das v. KAMESHWAR SINGH 
Pat, 352 
s 147-A—Compromise in suit for enhance- 
ment of rent—Enhancement in contravention of 

s 147-A--Decree on compromise — Decree, if a 

nullity. 

Once the compromise in a suit for enhancement of 
rentis decreed, the decree cannot be treated as a 
nullity merely because the Court did not act in con- 
formity with s. 147-A of the Bengal Tenancy Act, 
BHAJAN KAHAR V, JOGESH PRASAD SINGH Pat 123 
———s. 148-A—Suit under—Decree— Subsequent 

partition—Decree-holder continuing as one of the 

co sharers—Whether can bring entire holding to sale, 

A decree passed in a suit framed under 
s. 1J€-A, Bengal Tenancy Act, is in effect a decree 
in favour of all the landlords for the entire 
rent then due. The special provisions of 3. 148-A 
continue to be applicable even after the. par- 
tition when different pieces of land compris- 
ing the holding have been allotted to different 
landlords. Where subsequent to a decree for 
rent a partition is effected andthe decree-holder 
continues as a co-sharer, he can bring the entire 
holding to eale. Nepur KUER v, BHAN PARTAP 

Pat 881 
s. 174—Rent suit—Deposit of decretal 
amount more than thirty days after sale—Legality 


of. 

Section 174 of the Bengal Tenancy Act, 
allows only 30 days for the deposit of the 
decretal amount ina rent suit. After 30 days 
the judgment-debtors are not permitted to deposit 
the decretal amount to set aside a sale. NANDA 
GoPAL SETT v. SIRAJ MONDAL Cal. 1007 
Bihar and Orissa Highways Act (lll of 1926), 

S, 4—Side drains on Government road, whether 

included in road—Rules under s. 4, r, 2 (2)—Act, 

whether retrospective. 

A ‘Government road’ is defined as a road vested 
in, orunder the control and administration of 
the Public Works Department, and includes 
(among many other things) the side-drains on 
uny such road, 


As there are no provisions in the Bihar and 
Orissa Highways Act, applying to constructions 
jn existence before the passing of the Act any 


obstruction or encroachment on Government road 
caused prior to the Act cannot be penalized, Ban 
Kisuun Das Marwari v EMPEROR Pat. 1001 
Bihar and Orlssa Municipal Act (VII of 1922), 
ss.196, 197—Power to deal with ancient projec- 
tions- Claim for compensation. 
The new Bihar and Orissa Municipal Act, has not 
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taken away the power to deal with ancient projec- 
tions but has enlarged the rights of the rate-payers 
by requiring Municipalities to pay” compensation 
not merely for projections, ete., erected ` before the 
Municipal Acts, but also for projections, etc., that 
have existed for morethan three years. Nor can 
the right conferred upon the Municipalities by the 
statute to remove old projections, etc., in the inter- 
est of the public be regarded- as wanton interfer- 
ence with private property, to say nothing of the 
fact that the Municipality may be required by the 
owner to pay compensation in such cases. 

The claim for compensation under the Bihar and 
Orissa Municipal Act, must be made in the first place 
to the Municipality itself. Prasnu Dayan v. Com- 
MISSIONER OF ARRAH MUNIOIPALITY Pat, 468 
ss 198, 201, 196, 197, 200—Carrying 

out order of Magistrate under s. 198, if makes 

Municipality liable for compensation if Magistrate 

passes order without notice. 

The Municipality cannot be heid liable for carry- 
ing out orders under -s, 198, Bihar and Orissa 
Municipal Act merely because the Magistrate 
might havebeen better advised if before passing 
them he had given notice to and heard the private 
parties concerned, 'and the orders cannot be regard- 
ed as ulira vires, PRABHU Dayal v, COMMISSIONERS 
or Arran MUNICIPALITY 4 Pat. 468 
Bombay Abkari Act (V of 1878), s,. 43 (1), (a), 

(hj—Scope of— Sub-ss, (a) and (h), if create distinct 

offences—Connection existing between two offences 

—Whether can be taken into account in considering 

sentence. 

Section 43 (1) (a), Bombay Abkari Act makes it 
an offence to import, export, transport or possess any 
excisablearticle or hemp; and sub-s.(h makes it an 
offence to use, keep or possess any materi. ls, still, 
utensil, implement or apparatus whatsoever for the 
purpose of manufacturing any excisable article 
other than toddy. So that the one sub-section deals 
with the possession and dealing with an excisable 
article, and the other subsection’ deals with the 
possession of materials for manufacturing that article. 
The offences dealt with by the two sub-sections are 
quite distinct. It does not necessarily follow that 
excisable articles in an accused's possession have 
been manufactured with his own material, but where 
that convection exists betweenthe two offences, it 
may properly be taken” into account in considering 
the sentence, EMPEROR v. Dzorao BHIVvAJI 

Bom. 399 
Bombay Land Revenue Code (Act Vof 1879), 

s. 83. See Landlord and tenant 1020 

s. 83—Absence of miraspatras or documents 








creating permanent tenancy—LBurden of proof that - 


tenancy is ancient is on tenant—Mere long duration, 

if sufficient—-Proof of antiquity. x 

W nery tuare are no miraspatras or other documents 
creating a permanent tenancy and reliance is placed 
on s. 83, Bombay Land Revenue Code, itis for the 
tenantsin the first place to lay the foundation for 
the application of the section by showing that their 
‘tenancy is ancient. No definite rulecan be laid 
down as to the duration required to raise a pre- 
sumption of permanency. The period of 40 years 
or even lessin some cases has been held sufficient, 
On theother hand mere long duration is not enough 
to prove permanency. It must appear that by 
reason of antiquity the origin of the tenancy is 
obscure, Ifthe landlord can show that the tenancy 
commenced ina particular year or within reasonably 
definite limits of time, s. 83 will not come into 
operation, . If antiquity.is proved’ and no satisfactory 
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evidence of commencement is forthcoming, the land- 
lord must then produce evidence of agreement or 
usage to limit duration. Leases for ~ a year or for a 
fixed: time will usually suffice for this purpose, but 
notalways Dxyonpu EKOBA WANI ~v. DAMODAR 
SHRIDHAR DESHPANDE Bom. 760 
——— sS. 83— Evidence of commencement not 
- forthcoming— Agreement or usage to limit duration 

—Necessity of proof—Presumption under s. -83— 

When can be drawn, 

When there isno satisfactory evidence as to the 
time when a tenancy has commenced then the tenants 
are entitled to rely onthe presumption under s. 83, 
Bombay Land Revenue Code. The fact that the 
landsare watan Janudsdoes not bar the operation 
of s. 83. DHoNDU Exospa WANI v. DAMODAR SHRIDHAR 
DESHPANDE Bom. 760 

— 5. 83—Watan lands—Operation of s. 83, if 
barred—Short interruption of tenancy, if in- 
consistent with permanent tenancy. 

A-short interruption of the tenancy is not neces- 
sarily inconsistent with permanent tenancy. Dgonpu 





Exona Want v DAMODAR SHRIDHAR DESHPANDE 
Bom. 760 
Bombay Municipal Boroughs Act (XVIII of 


1925), ss, 38, 58, 186 (2)—Power to delegate 
under s. 388—Whether applies to special functions 
allotted to standing committee—Power of Municipa- 
lity to make rule delegating power or duty allotted 


- by Act to standing committee to some other 
Committee, 
The power to delegate under s. 38, Bombay. 


Municipal Boroughs Act is confined to the resi- 
duary powers of the Municipality exercisable by 
the standing committee and does not apply to - 
special functions which are allotted to the standing 
committee under the Act Lut under s. 58 (a) 
it ia provided that a Municipality shall make 
rules not inconsistent with this Act regulating 
the conduct of its business and the delegation of any 
of its) owers or duties toany committee or to the 
Chief Offizer or the powers or duties of any committee 
to any other committee or to the Chief Officer. The 
section does in terms give power to Municipalities to 
make a rule delegating the powersor duties of one 
committee to another committee and under that 
section, the Municipality is competent, to make a rule 
delegating a poweror duty allotted by the Act tothe 
standing committee to some other committee. 
JESINGBHAI CHHAGANLAL SHAR V, EMPEROR Bom. 380 
Bombay Prevention of Gambling Act (IV of 

1887), ss. 4, 5—Owner of house and players 

having cash—Whether shows that owner is deriving 

profit from use of his house and cards, 

The fact that each of the players had cash in his 
possession doesnot prove that any one of them was 
receiving remuneration for the use of the instruments 
of gaming Play goes on in many private houses; 
and players will usually be found to have cash : but 
from these two thingsalone it is not legitimate to 
draw an inference that the host is deriving from his 
visitors profit or gain from the use of his house and 
‘his cards, EMPEROR v. ASIAT Sind 294 
———-sS 6. See Bombay Prevention of Gambling 

Act, 1837, 8 7 294 

s. 6—Officer issuing warrant—Discretion to 
be used—Warrant—Second warrant—When can be 
issued., 

The provisions ofs. 6 are somewhat exceptional 
and a lax administration of the law would easily con- 
vert them into an instrument of prosecution. It is 
left to the discretion of Officers of Police of no very | 
exalted rank to displace the ordinary presumption ~” 
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of innocence and to lay on the accused the burden 
of proving that a place in which he is found is not 
a‘common gaming house. Such a discretion must 
be used withthe utmost care, An Officer of Police 
who issues’ the warrant unders. 6 of the Act must 
be careful toconfine himself exactly within the 
limits which the Act lays down. If he  over-steps 
the line he leaves behind him his special preroga- 
tive and no extraordinary presumption will arise out 
of anything he may do. 

There is no express provision ins. 6 empowering 
the issue of a second warrant on the Strength ofthe 
sworn testimony on which a prior warrant has been 
- issued, and assuming that there is an ambiguity on 


that point it must beheld that a second warrant 
can only issue on the strength of a fresh sworn 
testimony. EMPEROR V ASIAT Sind 294 


ss. 7, 
arises, : 
The presumption under s.7, Bombay Prevention 
of Gambling Act, will arise only if the house _has 
been entered under warrant issued under the provi- 
sions ofs.6. lf there has not been an exact com- 
pliance with the requirements of s. 6, then the war- 
rant is not duly issued. EMPEROR v. Astar Sind 294 
Buddhist Ecclesiastical Law— Poggalika 

property—Death-bed gift by monk—Validity of 

—Kight of owner of poggalika kyaung to eject 

monks living thereon—Sanghika property— Right of 

presiding monk to eject monk guilty of misconduct 
~—~Consent of sangha, if necessary. 

Under Buduhist Meclesiastical Law, a monk may 
own & monastery as his poggalika property; he can in 
his aes transfer it by giftand the gift will be 
vali 

The Court has full power to decree the ejectment 
of a pongyt froma kyaung or kyaungdaik when the 
facts justify it, irrespective of whether the. sangha 
has expressed its approval or not. The presiding 
monk has the right to eject a monk living on his 
premises when such monk is guilty of misconduct 
without the approval or consent of the sangha. 

The owners of the kyaungdaik land kyaung build- 
ings are entitled to eject the monks irrespective of 
fheir conduct. ALETAWYA Sayapawv U. PatsikpaNna 

Rang. 370 

Burden of proof— Registered sale—Purchaser in 

possession—Burden of proving that it is bogus is 
on person who alleges it— Sale. 

When a purchaser is in possession of property 
under a registered sale-deed, the burden of proof that 
the sale-deed or legal transfer is bogus lies upon the 
person who wishes to assail it. Ma Tuer May v. 
U Po Tun Rang. 871 
Burma Gambling Act (i of 1899), ss. 11, 12— 

Offences under ss. 11 and 12— Whether cognizabie 


6— Presumption under s 7—When 


offences—Order asking accused to pay process fee— ` 


Legality of—Criminal Procedure Coue (Act 

1898), 8. 4 (£). 

Oases under ss. 11 and 12, Burma Gambling Act, 
are not cognizable offences, and hence an order by 
a Magistrate asking for the payment of process fees 
to summon witnesses is correct. Htwan HTIN v. 
EMPEROR Rang. 719 
Burma Municipal Act (III of 1898), s. 43— 

Contract for unnecessary work given to favour 

near relative of Vice-President —Misconduct— 

Liability under s. 43—All members, if responsible 

for seriesof transactions asa whole—Passing of 

bills of payment for work already done—Whether 
amounts to misapplication of money. 

In a guit by the Secretary of State for India 


V of 


against the former President, _ Vice-President an — 
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members of a Municipal Oommittee, it was alleged 
that these members were responsible for the fact 
that 23 perfectly good brick culverts on roads 
within the Municipal area were practically destroyed 
by the order of the Committee and new wooden 
structures erected on the old foundations for no 
reason whatever save that the contracts for the 
works were all given to a man who was closely 
related to the Vice-President ; 

Held, that giving out entirely unnecessary work 
in this way caused a loss or waste of public 
money and that all the members who took 
part in this series of transactions resulting in this 
loss and waste must be held liable under s. 43, 
Burma Municipal Act, for the initiating of this 
improcser series of transactions was ` mis- 
conduct which had entailed loss to the Municipal 
Committee and all the members were res- 
ponsible for the series of transactions as a whole. 

The passing of the bills of payment by committee, 
for works which had already been carried out and 
which work was unnecessary, does not amount to 
causing loss, waste or misapplication of money be- 
cause the liability to make the payment to the con. 
tractor arises when-the contractor is given the 
contract, U Ba Kyaw v. SEORETARY or STATE 

Rang. 275 
Burma Village Act (VI of 1907), ss. 10,28 — 

Meaning .and effect of—Complaint, when can be 

entertatned—Instilution of prosecution with 

sanction of Deputy Commissioner —Necessity of 

-—Duty of Magistrate—Cficials performing in 

dual roles as District Magistrate and Deputy 

Commissioner — Duties in both capacities to be 

differentiated, ` 

The meaning and effect of ss. 10 and 28, Burma 
Village Act is that no Court can entertain `a 
complaint against a beadman in respect of any 
act or omission punishable under s 10 unless 
the prosecution has been instituted with the sanction 
of the Deputy Commissioner, notwithstanding that the 
complaint’may also disclose offences punishable under 
some other law. 

ltis notthe duty of a Magistrate to obtain the 
requisite sanction to prosecute a person against 
whom acharge has been preferred; butitis both 
his duty and his exclusive right to determine whe- 
ther sanction to prosecute the accused is necessary 
or not, Inthe exercise of his judicial discretion in 
the matter, neither the Deputy Commissioner nor the 
District Magistrate can have any legal justification 
or excuse for attempting himself to influence the 
decision of the Magistrate or for calling upon the 
Magistrate to explain his conduct. 

Official who function both as Deputy Commission- 
ers and District Magistrates ought to take meticulous 
care to differentiate between their exacting, and to 
some extent incompatible, duties as Deputy Com- 
missioners and as District Magistrates. Skin Toa -U 


v. Maune Kyaw KHINE i Rang. 149 
Burmese Buddhist Law — Death-bed gift— 
Validity. - 


The general ruleof Burmese Buddhist Law dec- 
laring death-bed gifts to be invalid has no applica- 
tion to, the case of a rahan on his death-bed dispos- 
ing of his poggalika property. He can therefore 
make a gift of such property as a death-bed gift 
which will take effect immediately. ALETAWYA 
Sayapaw v. U PATEIKPANNA Rang. 370 
Gift—Gift of Poggalika property by rahan 

made on death-bed—Validity—Transferee from 

person to whom properiy is dedicated—Right to 
. eject licensees, S ` eia ES 
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A gift of poggalika property bya rakan, even if 
made while he is on his death-bed, is valic, 

Where a property is dedicated to the plaintiff as 
Poggalika property and he goes into occupation of 
it and the defendants occupy the proparty as his 

licensees, on the transfer of the property to others, 
the defendants become their licensees and the 
transferees have a right to put an end to that license. 
The licensees can therefore be ejected at the instance 
of the transferees. U PATEIKPANNA v. ALETAWYA 
SayaDaw Rang. 992 
—Successlon--Step daughter and sister—Sister 
tending deceased during illness and making 
arrangement for funeral—Preferential heir— 

Manugye Book X, s. 62. 

Upon a construction of s. 620f Book Xof the 
Manugye, the claim of the relative, whotends the 

. deceased during his life and buries him, to succeed 
to the property “animate and inanimate in the 
possession of the deceased ”, will not prevail in 
cases wherethe deceased left a parent su-viving him 
or anheir who stood higher than parents in the 
scale of succession. Among such heirs a step- 
daughter is included Consequently, a sister cannot 
claim in preference to astez-daughter although the 
former tended the deceased during his ‘Illness and 
carried out the arrangements for the fureral Daw 
Toke v Ma Tin Onn Rang. 332 
G.P. Land Allenation Act || of 1916), ss. 16, 4. 

Sze Civil Procedure Code, 1908, s. 63 65 
Charter Party, Sez Contract 1046 
Chota Nagpur Enecumbered Estates Act: Vi of 

1876), S. 2—Applicability— Provisions of the Act, 

if apply to lands outside Chota Nagpur. 

The provisions of the Ohota Nagpur Encumbered 
Estates Act, are strictly confined to land which is 
actually situated in Chota Nagpur and do not apply 
to land outside Ohota Nagpur. Gosar CHANDRA KAY 
V. Cuurku SINGH Cal. 417 
Chota Nagpur Tenancy Act (VI of 1908). SEE 

Landlord and tenant 474 
Civil Procedure Code (Act V of 1908) — Provisions 

of Civil Procedure Code (Act V of 1908), if 

applicable to proceedings of the Hindu Religious 

Endowments Board, 

The provisions of the Civil Procedure Code are 


not in terms made applicable to the proceedings 
of the Hindu 





Religious Endowments Board. 
RAMASWANMI Poosarr v. MADRAS HINDU RELIGIOUS 
ENDOWMENTS Boarp Mad, 932 


S. 2 (2)—Mesne profits, suit for- Suit for 
possession, if should precede or accompany such 
suit. . 
It is not necessary that in all cases a suit for 

possession must precede or accompany one for mesne 
profits, The cause of action for claiming mesne 
profits is distinct from that for claiming possession. 
Itis quiteopen to a person to show that he is 
entitled to mesne profits as defined in s. 2 (2), Civil 
Procedure Code, by establishing that the defendant 
was in wrongful possession and that he himself was 
entitled to possession even if he does not claim 
possession. BHARAT v. FIRANTA Nag. 68 
—S, 2 (12). Ser Mesne profits 489 
————5. 9- Specific Relief Act (I of 1817); s. 42— 
Suit for declaration of claim to receive honours 
not connected with office—Jurisdictior of Civil 
Courts—Suit for declaration that order of Hindu 
Religious Endowments Board which denied such 
claim was ultra vires, whether mairtainable— 
Declaratory suits, nature of—Jurisdiction. 
The plaintiff, a sanyasi, alleging that he was 





entitled to receive certain honours (the fires thirtham) - 
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from a mutt in precedence toother sanyasis, sued for 
a declaration that a certain order issued by the lst 
defendants, the Hindu Religious Endowment Board, 
was null and void and could not affect bis right to 
the honours and fora permanent injunction restrain- 
ing the defendants from enforcing the said order. 
It was admitted thatthe honours were not attached 
to any office : Ss! 

Held, that the suit was not maintainable even 
though it was not one for declaration of the right to 
the first honours but oaly for a declaration that the 
proceedings of the Board were ultra vires, In order 
that a declaration may be made under s. 42, Specific 
Relief Act, the plaintiff must be entitled to a legal 
character or to a right as to some property. The 
section does not sanction every form of declara- 
tion. VANAMAMALAI RAMANUJAOHA JEEYAR SWAMIGAL V, 
BOARD oF COMMISSIONERS FOR THE HINDU RELIGIOUS 





ENDOWMENTS, MADRAS Mad. 460 
- ~s 11. 
Sze Bengal Estates Partition Act, 1897, s. 26 
575 
Sgr Provincial Insolvency Act, 1929, 5 4 537 
Sree Res judicata 387, 604 


s. 11—finding on issue not necessary for 
disposal of suit—When can be considered to be res 
judicata in subsequent suit in which the point 
involved in the finding arises for decision, 

The finding on an issue which was not necessary 
for the disposal of a suit cannot be considered to be 
res judicata when the point involved in that finding 
arises for decision in a subsequent suit. . s 

Ina previous suit the predecessor of the plaintiff 
asked for recovery of arrears of rent for Faslies 1324 
and 1326. One of the issues was whether that suit was 
maintainable in its form as it was distinctly a suit 
for enhancement of rent. The Deputy Collector said 
on this issue that no finding was necessary on the 
point. In a subsequent suit for recovery of water 
rate claimed for Faslies 1328, 1330, 1334 and 1336, 
it was urged that the finding on that issue in the 
previous suit operated as res judicata: : 

Held, that as it appeared from theopinion of th 
Deputy Collector that the finding on the issue was 
not necessary for decision ofthe prior suit, it could 
not be considered to be res judicata in the subsequent 
suit. GOPALA VENKATANARASIMHARAYANIM KANDIKOONDA 
vV, CHINA VEERASWAMI Mad.1033 

s. 11—Former decision against Municipality 
—Government not claiming under Municipality nor 
litigating under same title—Decision, if binds 
Government in subsequent suit, ; 
Where the Municipality was not acting as the 

agent of the Government but had a delegated 
authority from Government to manage certain-tanks, 
a decision ina former suit against the Municipali- 
ty cannot bind the Government as the Municipality 
were not the owner of the tanks and the Govern- 
ment was not paity to the former suit and Govern- 
ment could not be said to claim under the Municipal 
Oommittee, nor wasthe Municipal Committee liti- 
gating under the same title as the Government, 
MapuoraM LALA v, SEORETARY OF STATE FoR INDIA 
Nag.180 

s. 11—Res judicata—Judgment to be con- 
clusive must bethat of a Court which would 
have had jurisdiction to decide the question in 
subsequent suit. 

The decision of a Oourtin order to be con- 
clusive in another Oourt must have been that of 
a Court which would have had jurisdiction to de- 
cide the question raised in the subsequent suit 
in- which the decision is given in evidence ag 
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conclusive. The two Courts must exercise such 
concurrent jurisdiction in regard to the pecuniary 
limit of their powers that the subject-matter of the 
second suit would not have been beyond: the 
powers of the Court which disposed of the prior 
one, MOHAMMAD FAZAL v. MOHAMMAD YAQUB 

3 Lah.1031 
—s, 11, Exp! lV—Conditions of applicability 

—Might and ought Meaning of—Ground of attack 

could not have been raised without creating con- 

fusion—Hvidence would have been inconsistent with 
evidence parties would have to adduce otherwise— 

Subsequent suit, if barred, 

In order to bar a subsequent suit, it must be 
shown that the ground of attack or defence taken 
therein was such as could conveniently have been 
raised in the previous suit, without leading to any 
confusion atthe trial and without the riskof des- 
troying the evidence led in support of the main 
allegation and that the determination of the question 
that it ought to have been raised depended upon the 
particular facts of each case. It isnot enough that 
the ground of attack or defence might have been 
raised; itis also necessary to establish that it 
should have been raised, and that the title in both 
suits was the same. Only those grounds of attack 
or defence would be barred which related to the 
same matterand which were necessary to beraised 
before either to gain success or to avoid defeat, and 
which could have been raised without any risk of 
inconsistency or confusion. 

Where itappeared that “the plaintiffs could not 
have..raised their present ground of attack in the 
previous suits without creating great confusion and 
the evidence which they could lead to support it 
would have been inconsistent with the evidence they 
had to adduce otherwise, the ground taken in the 
subsequent suit is one which need not have been 
raised. before and the subsequent suit would not be 
barred by s. 11,Oivil Procedure Code. ABDUL WAHAB 
v. MUSTAFA Kuan Lah. 543 











: 5. 13, See Civil Procedure Code, 1908, O. 
IX, r.9 940 
-7 s. 24. Ses Letters Patent (All) cl. 10 43 





8.24 (4)—Transfer of suit from Small 
e Cause Court—Court trying the suit — Whether to be 
treated as a Court of Small Causes—Appeal from 

its decision — Competency of. 
Under s. 24 (4), Civil Procedure Oode, a Court 
trying any suit transferred or withdrawn under the 
- section from a Court of Small Causes, is to be treated 
for.all purposes including that of appeal from its 
decisions, as a Courtof Small Causes. Consequently 
no appeal lies from the decision of such Oourt. 

JAGDEORAO V. MAHADEO Nag. 151 
—s. 34. Ses Santhal Parganas Regulation, 

1872, s, 6 230 
—— s. 39—Simultaneous execution, if permitted 

-—Process of sale, to see whether proceeds will be 

‘sufficient to cover decree, if essential, 

Simultaneous execution is permitted by the Court, 
but in making an order for such execution, care 
should be taken so that there may not be any hard- 
ship tothe judgment-debtor. The Court has juris- 
diction to execute its decree andat the same time 
send it to another Court to execute it simultaneous- 
ly. It is not necessary, for the Court to go through 
the process ofa sale in order to findout whether 
in point of fact the proceeds of the sale would be 
sufficient to cover the decree. It would be enough 
if there are allegations made, supported by an 
affidavit ore some other evidence on which the Court 
gan reasonably rely, which tends to show that there 
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are circumstances present from which it can be 
safely inferred that the properties within the juris- 
diction of the Court would rot satisfy the decree. 
If such circumstances are proved to the satisfaction 
of the Court, it would be quite open to the Oourt, 
having regard to the provisions of cl. (b), 8, 39, 
Civil Procedure Code, to make an order transferring 
the decree for execution to another Court, Gurupas 





ADHYA V. JNANENDRA NARAIN BAGOHI Cal. 522 
- s. 47. 
Ser Oivil Procedure Code, 1908, s. 73 845 
Seg Civil Procedure Code, 1908, s. 149 745 


Sere Oivil Procedure Oode, 1908, O. XXI, r. 11 
886 

Szz Executing Oourt 125 
——— s. 47—Applicability to execution of rent 

decree. 

An appeal lies from an order passed in 
execution of arent decree, on a question relating to 
execution and satisfaction of sucha decree, since 
s. 47, Civil Procedure Code, applies also-to execu- 
tion proceedings of rent decrees, NEPUR KUER v. 
Buan PARTAP Pat. 881 

s 47—Application by judgment-debtor to set 

-aside sale—Second appeal, competency of. 

A second appeal lies from an appellate “order on: 
an application to set aside a sale, where the judgment- 
debtor himself is the applicant to set aside the sale, 
as in such a case the provisions of s: 47, Oivil Pro- 
cedure Code apply. VISYANATHA PILLAI v. MURUGAPPAN 
OHETTIAR Mad/699 
—_—.§. 47—Decree awarding property— 

Deterioration before delivery of possession— Question 

of damages must be determined in execution, 

Where a decree awards a person a certain proper- 
ty, he is entitled to get itin the state in which it 
was when that decree was passed and the question 
whether when the property was-delivered it continu- 
ed to be in the same state or in the meantime 
underwent deterioration is a question to be deter- 
mined in execution and not by a separate suit. 
VARADARAJA AYYAR v. PARAMESWARA AYYAR Mad. 400 
—— —s, 47 — Decree-holder auction-purchaser— 

Question between him and judgment-debtor, if ona 

between parties to decree. 

A decree-holder does not cease to be a decreg- 
holder merely by becoming ‘an auction-purchaser, and 
the question which arises between the judgment-debtor: 


“on the one hand and the auction-purchaser who is 


also a decree-holder on the other is one which 
arises between parties to decree. Devi PRASAD v, 
SYED WazIRUDDIN Nag. 995 
s. 47—Execution—Proceedings for enforce- 

ment of award—Objections to award overruled— 

Subsequent suit challenging award on same grounds 

—Maintainability of. 

Where in proceedings in execution for enforcing 
an award, objections under s. 47, Civil Procedure 
Code, challenging the decree and award are over- 
ruled, the objector cannot challenge the award on 
the same grounds by a subsequent suit for declara- 
tion that the award was void and without jurisdic- 
tion. Gour CHANDRA PRAMANIK v. RANAGHAT PEOPLE'S 
Bang, Lirp, ; Cal. 405 (b) 
—s.47—Objection that property was part of 

oscupancy holding, rejected and property sold and 

sale confirmed—No appeal, nor sale set aside— 
. Such “objection, if can b ~vsed in separate suit by 

way of defence—Agra "e....1cy Act (III of 1926), 
- 8, 23. 

Under s. 47, Civil Procedure Code, all questions 
arising between the parties or their representatives 
and relating to execution shall be determined by tha. 
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execution Court and not by a Separate suit. A 
defendant in a separate suit is debarred from reagitat- 
ing the question and the execution Court has the exclu- 
sive jurisdiction to decide such matters. Consequently, 
where an objection that property is part of occupancy 
holding is summarily rejected and the property is sold 
and the'sale is subsequently confirmed but no appeal 
has been filed by judgment-debtor, from the orders of 
the execution Uourt, nor did he get thesale set 


aside, he cannot raise such objection even by way of. 


defence in a separate suit, SUKHDEO v. DONGER 


A : All, 810 
S. 47—Suit for declaration that iand was not 

Ssaleoble being inam land is void, if barred. 

A suitfora declaration that certain lands which 
were sold in execution were not saleable being inam 
lands is one relating to execution, discharge or gatis- 
faction of the decree, The judgment-debtor’s remedy 
is under s. 47, Oivil Procedure Code, anda separate 
suit is not maintainable. Devr Prasap v. SYED 
WAZIRUDDIN | A Nag. 995 
———— 88. 47, 104, O. XXI, rr. 64, 66, O. 1X, rr. 

13, 15—Order in execution directing that properties. 
shall be sold in certain order—Appealability. 

An order made on an application made under 
O. XXI, rr. 64 and 66 of the Oivil Procedure Code, 
directing the order in which the properties are to be - 
sold is nota judicial order but merely: an adminis- 
trative order concerned with the minutiae of the 
sale proceedings and is not, therefore, appeal- 
able. VENKATASESHAYYA V. RAMARAJU Mad. 141 
sa ——~8. 48 (1) (D), (2)—Subsequent ` compromise 
order in execution proceedings—Decree-holder cannot 
date limitation from that order. 

A subsequent .compromise order made in the exe- 
cution proceedings isnot an order contemplated by 
a. 48 (1) (b) of the Code of Civil Procedure. The 
decree-holder therefore cannot date tke period of 
limitation from that order, BisHwaNéTH PRASAD 
MAHTHA v. LAOHHMI Narain Pat, 297 
——— 8. 48 (2) (a)— Fraud — Meaning of— 

JSudgment-debtor taking advantage of procedure 
. allowed by law —Frauad, if made out. 6 -- 

; The term “fraud” in s. 4€ (2) (a), Oivil Procedure 

ode, is used in the ordinary juridical sense. 
But what is quite clearly contemplated, apart 
from the definition of the term itself is some 
action on the part of the judgment-debtor which 
prevents the decree-holder from. taking out execution 
proceedings and thus allowing. time to run against 
himor some action by the .judgment-debtor which 
entices the decree-holder to hold his hand. It would 
he stretching the language of the secticn . beyond 
what is legitimate .to.hold that the judgment- 
debtors, however obstructive they might have been, 

were preventing the decree-holder from executing his 
decree by fraud merely because they took advantage 
of the proceure which was allowed by law. BisHwa- 
NATH FRASAD v, LACHHMI NARAIN Pat. 297 
=~ 5, 55 (4)—Arrest of judgmeni-debtor—Surety 
for application to file insolvency—Omission to file 
oppitoation= Leability of surety— Construction of 
| bond, Be te ee 

, A surety bond provided as follows: “If the, des. 
fondant Gudgmeut-debtor) fails to filean insolvency 

petition, within one month, 1 shall produce the de- 
tendant before this Court and the Insolvency Court, 
on any day that might be fixed by the Oourt: If es 
aforesaid there is default anywise, I shall be liable 
to pay the entire decree amount out of my proper- 
ties.” The judgment-debior having failed to apply 
for being made an insolvent, the decree-holder 
sought execution against the surety ; 5 x 
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-Held, that under theterms of the bond, the surety : 
was entitled to be given au opportunity to produce 
the judgment-debtor and could be made liable ‘for 
the decreeamount only if he failed to produce: 
him, Pena Ana LANA Pana Lana ALAGAMMAI ACHI V. 
ARUNACHALAM CHETTIAR Mad. 113 

s. 60 Ses Civil Procedure Code, 1908, O. 

XXIFr. 63 ‘ 697- 
————s. 60—Judgment-debtor aware of sale— 

-Objection after sale on ground that property is inam 

and hence inalienable—Maintainability. 

A judgment-debtor who is aware of the sale pro- 
ceedings and who does not make any objection prior 
to the sale cannot subsequently be allowed to raise an 
objection under s. 60,.Civil Procedure Code, that the, 
property is not liable to attachment and sale onthe: 
ground that the property is inam property. DeEvi-; 
PRASAD V. SYED WaZzIRUDDIN Nag. 995. 
—-—S, 60, Cl. (C)—Agriculturist usufructuarily : 

mortgaging his house but staying in half of it.: 

as tenant—His possession, whether possession within i 

s. 60, cl. (c)—House, if can be attached and sold 

in execution of decree against such tenant. i 
- When a house has been usufructuarily mortgaged, . 
it must be deemed that the possession is with the. 
mortgagee, even ifthe mortgagor stays asa tenant, . 
in half of the house. The tenant cannot be deemed . 
to be in its occupation as owner, within the 
meaning of s. 60, cl. (c), Civil Procedure Code, and . 
consequently, the house can be attached and sold: 
in execution ofa decree against such tenant, even, 
if he is an agriculturist, #RADHA KRISHNA v. Maixu 

é ; Oudh 759 
— s. 68. Sre Criminal Procedure Oode, 1898, , 

«8, 476 : 752 ; 
—s. 68, Sch. IH, O. XXI, r.11)—C. P. Land 

Alienation . Act (II of 1916), ss. 16, 4— Non- . 

‘transferable property—Civil Court having no power . 

to order sale—Collector, if has jurisdiction over it— , 

‘Property not capable of being sold compulsorily — 

Attachment, if effective. 48 

lt is only when the property that is attached is 
capable of being sold and is a revenue-paying estate 
that the Civil Court can transfer the decree to the 
Collector witha. clear direction to sell the land. 
Ifthe property is non-transferable, no Civil Oourt is ẹ 
competent to transfer the decree for execution to 
the Collectoras it cannot legally direct the sale of 
the property in execution of its decree. The Oivil 
Court's order to'sell the property is what clothes the . 
Collector with jurisdiction. When the Court cannot 





< order sale, the Collector can have no jurisdiction over 


the property. | 
Where property cannot be voluntarily sold on the. 
one hand and cannot be compulsorily sold in exe- . 
cution on the other, mere attachment - can 
have no meaning. Theattachment is always witha 
view to compulsory sale by the Court and the pres 
vention of. voluntary private: sale. When the pro- 
perty is not alienable by a coercive process 
of law the Court can have no jurisdiction 
to attach the- property. The jurisdiction is. 
conferred on the Court to administer relief tothe 
decree-holder by sale of the judgment-debtor's pro- 
perty and whenthe Court is unable to grant that 
relief, the mere attachment of the property would 
be idle if it cannot be followed by sale, RAMCHANDRA 
BaAPU-HALBI v. SUKHDEO MARWADI Nag. 65 
———— sS, 73. Sers Civil Procedure Code, 1908, s. eH 
63 





S. 73— Construction of. 
Section 78, Civil Procedure Code, shoukd not be 
narrowly construed so as to defeat the enda of, 


* 


“be ordinarily claimed in respect 


“has not 
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justice. CHIVUKULA SEETARAMAYYA 4. MuLPURU 
RATHANNA Mad 631 


——~s 73—'Same judgment-debtor, meaning of 
—Decree against Hindu father—Sons who are 
under pious obligation to pay, whether same 
judgment-debtors (Quaere). 

Quaere:—Whether the words ‘the same judgment- 
debtor' in s. 73, Civil Procedure Code, would 
include the case of the sons of a Hindu father 
who are under a pious obligation to pay their 
father's debt when a decree has been obtained 
against the father alone. CHIVUKULA SEETARAMAYYA 
v, MULPURU RATHANNA Mad. 631 

s. 73 (2)—Scope of —Absence of decree in 
support of Government claim—Ezxecuting Court, if 
can gointo merits of the claim. 

Section 73 (2), Civil Procedure Code, does not 
confer any jurisdiction on the Executing Oourt 
to entertain a claim on behalf of the Govern- 
ment in the absence of any decree in support 


of it. The sub-section only saves the rights of 
the Government, independent of the section, 
such as they might be and merely has 


reference to the right of priority which can 
of debts due to 
Consequently, where the Government 


obtained any decree for the premium 


the Orown. 


“and arréars of rent claimed by it, the Executing 


Court has no jurisdiction to go into the merits of 
the claim, Oupy COMMERCIAL Bank V, SECRETARY OF 
STATE Lah. 826 
—_ ss. 73,47—Order ostensibly under s. 73 
but „deciding matter covered by 8. 47 qd)— 
Appealability. 
Although an appeal does 
order passed wholly'and simply under s 


73, 
Civil Procedure Code, yet where the 


order de- 


- cides, as a fact, a matter covered by s. 47 (1), it 


may be the subject of appeal though it be 

passed ostensibly under s. 73, BISHEN Das v. FIRM 

Tous SHAH & Sons Lah, 845 

s. 78 —Taking wrong view of s. 73, whether 
amounts to declining jurisdiction, 

Taking a wrong view of s, 73, Oivil Procedure 
@ode, in an application for rateable distribution does 
not amount to declining to exercise jurisdiction, 
Consequently no revision is competent 
order so passed. NarsincH Das Marwari v. GULAB 
Rat MARWARI Pat. 409 

s, 80. Sze Railways Act, 1880, ss. 140, 77 âi 
5 


s. 80—Scope of—Strict compliance with 
provisions—Necessity of—Notice of suit—Names 
of all plaintiffs—Whether should be mentioned in 
notice. 

Section 80, Civil Procedure Oode, is imperative 
aud imposes a statutoryand unqualified obligation 





_ upon the Court to see that its terms are complied 


with. The object of s 80 isto give the Secretary 
of State for India an opportunity of settling the 
claim, if so advised, without litigation, or to enable 
him to havean opportunity to investigate the alleg- 
ed cause of complaint and to make amends, if he 
thought fit, before he was impleadsd in the suit. 
This object would be completely frustrated, if it was 
maintained that a notice, which contained the names, 
descriptions and places of residence of some only of 
the plaintifisin the suit, was sufficient. The word 
plaintiff’ in the singular must be construed in 
the plural. Consequently,.the names of all the 
plaintifs must be mentioned in notice of suit. 
SEORETARY oF STATES V. HARGOVANDAS, NAROTTAMDAS 


Bom, 591° 


` 
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: s. 80, O. VII, r. 11” (dì)—Suit against 
« Secretary of State—Suit by two plaintiffs—Notice 
given by one, alone—Maintainability of suit 

Whole suit, whether bad. NAN 

The provisionsof s. 80, Civil Procedure Code, 
‘are mandatory and must be strictly complied with, 
and where there are more plaintiffs than one claim- 
ing relief, all of them must give the notice provided 
for in that section. 

Where a suit against the Secretary of State for 
India was brought by two plaintiffs and it appeared 
that oneof them alone had given notice under s, 80, 
Civil Procedure Oode: 

Held, that the suit was not maintainable, and even 
the plaintiff who had given the notice could not 
proceed with the suit as his relief could not be 
‘severed from that of the other plaintiff. VENKATA 
RENGIAH Appa Rao v. SEORETARY oF TATE ror INDIA 
IN CoUNCIL $ ` Mad. 333 

-———— s, 89—“Or by any other law for the time 

being in force” in s. 89 must be read ejusdem 

generis with reference to specific legislation. 

The words “or by any other law for the time 
being in force” in s. 89, Oivil Procedure Oode, must 
be read ejusdem generis with reference to a specific 
` piece of legislation. It was not the intention of the 
legislature to override either the Arbitration Act 
or any other specific piece of legislation, but the 
intention was to state that all references to arbitra- 
tion of whatsoever kind, if they are intended to be 
givena binding effect must be conducted and 
instituted according to the provisions of Sch. II of 
the Act, BHIMRAJ KANAI LAL v, MUNI SETHANI ' 

i Pat. 1050 
s. 89, O. XXIII, r. 3—Proceeding under 0. 

XXIII, r. 3 whether exception to s. 89. 

The proceeding under O XXIII, r. 3, for the re- 
cording ofa compromise between the parties is not 
an exception to 8. "89 and: that section does not take 
into contemplation that rule at allas being one of 

- the proceedings by way of arbitration to which the 
section and the schedule are not toapply.’ Buimras 
Kanwar Lau v. Munia SETHANI Pat. 1050 
——— s. 92. See Easements 892 
s. 92—Interference under — Order should be 
in interest of institution. 

Once a clear case is made out for the Court's 
interference under s. 92 the form of the final order 
should be governed by what- appears to he in the 
interest of the institution. Itis necessary that where 
“a new trustee is to be appointed arrangements 
- should be made which will prevent such mismanage- 

ment as has taken place. Kusao Das v. AMAR Daggr 
. Pat. 1099 

—_—— s. 92 — Powers under -—~Whether can be 

exercised in respect of excepted temples—Madrasg 

`. Hindu Religious Endowments Act, 1925, 

In respect of excepted temples the Board does 
not possess the powers which the Court has under 
s. 92, Civil Procedure Code, except with regard to 
the two matters referred toins 959 (L), namely, the 
framing of a scheme and calling for accounts. NaRANNA 
NAIDU V. VENKATARAMAYYA Mad. 953 








~- —— s. 96—Both -plaintiff and defendant stating 


that decree mày be granted in favour of plaintiff 
as claimed—Decree passed accordingly—Decree, if 
a consent decree—Appeal, competency of, , 
Where both the plaintiff andthe defendant in 
their statements prey specifically that a decree 
be granted in favour of the plaintiff against the 
defendant © as claimed and that decree is granted 
it is impossible to say that it is not a decree 
passed: by the Court with the- consent of. the 
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- partners, and no appeal lies against it under the 
` provision of s, 96, Civil Procedure Code, CoLLEOTOR, 
. I. Kaan v Cuman Raw Pesh. 1035 
———8.100—Alienation by Hindu widow whether 
for legal necessity or not, is a question of fact. 
Where both the Courts below have held that the 
‘alienation was justified by legal necessity, this being 
‘afinding of fact, cannot be questioned in second 
appéal. Basupzo MANDAR v. BAIDYANATH MANDAR 
; Pat. 774 
S.109—Question whether certain land is 
part of occupancy holding is a mixed question of 
law and fact, 

The question whether certain land is occupancy 
holding or not is to some extent a mixed question of 
law. and fact and nota pure question of law. SUKHDEO 
v. DONGER All, 810 
v——— sS, 102—Suit to recover Rs. 245-7 as rent 

including galli-patti and local cesses—Suit, if of 

small cause nature—Second appeal, competency of 

—Right of appeal—How determined. f 

Where a suit is-to recover Rs. 24-5-7 as rent due in 
respect of the plaint property fortwo years includ- 
ing galli-patti and local cess and the defence is 
that the rent was fixed at six maunds and eight 
-payalis, that the suit would not lie until the plaint- 
ifs got a declaration that they were entitled to 
enhance the rent, and that the rent claimed was 
excessive, the suit is of the nature cognizable by a 
Small Oause Court and a second appeal is not com- 

-pPetent. It isthe nature ofthe suit and not the 
Court in which itistried that determines the right 
of appeal. SHANKAR v. SHRINIVAS Bom, 607 
—S.109. Sga Civil Procedure Code, 1908, 


6.110 2 

———_S. 110— Appeal to Privy Council—High Court 
upholding the question of adoption but varying 
in favour of applicant the value of movables in 
suit—High Court's decision, if one of afirmance or 
variance. 

-Where the decision of the trial Court relates not 
only to the question of adoption but also to the 
question of the value of the movables in suit and this 
decision is upheld by the High Court as regards the 
matter of adoption but modified as regards the value 
of the movables in favour of the applicant, the 
decree of the High Court in form as well as in sub- 
stance varies the.decree of the lower Court as regards 
aportion of the subject-matter of the dispute 
between the parties. In these circumstances on the 
language of the last paragraph of s. 110, Civil Pro- 
Géedure Code, the decree of the High Court is nota 
‘decree in affirmance of the decision of the lower 

-~ Court. The applicant is therefore entitled to appeal 
to His Majesty in Council as a matter of right. 

BisHÉSHWAR BAKHSH SINGH v, BISWANATH SINGH 

Oudh 10 

—— — 6, 110—Insolvency—Order passed by High 

Court—Appeal to Privy Council, if lies. 

From orders passed bythe High Court in insol- 
vency 2 further appeal lies to His Majesty in Council 
if the conditions prescribed in that behalf under the 
Oivil Procedure Code are fulfilled. N. O. GALLIARA 
ý. A, M. M. MURUGAPPA CHETTY Rang. 345 

—8. 110—Criterion under s. 110—Value of 
whole property involved is immaterial—Loss of 

Rs. 10,00 or more should have been suffered by 

petitioner. 

Under s. 110 itis the extent to which the decree 
or order. has operated to the prejudice of the ap- 
plicant that determines whether the decree or order 
is subject to appeal ornot, and whatever may be the 
value of the property in respect of which a claim or 
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question is involved- in the appeal, no appeal lies 
under s. 110 unless the value of the loss or detri- 
ment which the applicant has suffered by the 
passing ofthe decree or order, and from which be 
seeks to be relieved by His Majesty in Council, is 
Rs. 10,000 or upwards. 

The District Court passed an orderon an application 
by the respondent presented by way of demurrer, in 
which it was inter alia alleged that a petition filed 
by the applicants for the adjudication of the res- 
pondent and three other persons did not disclose an 
available act of insolvency on which the petition 
could be based. The order passed by the District 
Court plainly was not a final decree or order, but 
on appeal the High Court held that no available act 
of insolvency by the alleged debtors was disclcsed 
in the petition for adjudication, and dismissed the 
petition with costs. On application for leave to 
appealtothe Privy Council, by the petitioner: 

Held, (i) that the order of the High Court from 
which it was sought to appeal to His Majesty in 
Council was a final order passed on appeal within 
cl, 37 of the Letters Patent and 68.109 and 110, 
Civil Procedure Code; 

(ii) that the value of the petitioning creditors’ debts 
was not in controversy at this stage of the proceedings, 
and was not the criterion to be applied, nor was the 
value of the respondents’ estate as a wholes 


(itt) thatas the petitioners had not satisfied 


- the Court that they or any of them had suffered 


loss or detriment of the value of Rs. 10,000 by 
reason of the decree or order from which they 
sought to obtain leave to appeal, leave to appeal could 
not be granted. GALLIARA v. MURUGAPPA COHÈTTY 
Rang. 345 
‘——-—88. 110, 109—Loss or detriment suffered by 
passing of decree not ‘capable of being estimated in 
money—S. 110, if applies—Case involving deter- 
mination of rights of large body ‘of persons— 

Construction of deed involving question not an 

unmixed one of fact—Leave to appeal to Privy 

Council—Whether should be granted, 

Where it is impossible to estimate in money or 
by any pecuniary standard the loss or detriment 
which the applicant has suffered by the passinge of 
the decrees from which it is sought to obtain leave 
to appeal to His Majesty in Council, the case does nob 
fall within the ambit of s. 110, Civil Procedure Code. 
But where the dispute involves the determination 
of the rights ofa large body of persons in connec- 


- tion withthe management of a mosque, and the con- 


struction of a deed is also involved and question as 
to what upon atrue construction of the trust deed 
the terms “ Nursapuri” asused therein mean, ap- 
pears tobe, if not an unmixed question of law, 
certainly not an unmixed question of fact, then the 
case is afit one for appeal to the Privy Council 
under s.109 (c), Civil Procedure Code. U Ba Ox v. 





M. A. Razak Rang 472 
- s. 115, See Civil Procedure Code, 1908, 
s. 151 126, 805 


——-—-S.115— Appeal, whether lies from order passed 

under 3. 115, 

No appeal lies from an order passed by the Judge 
under s. 115, Civil Procedure Code. GUuLZARI LAL v. 
Suro CHARAN LAL All. 389 
—8 115—Court disallowing prayer for attach- 

ment and allowing objections of third party before 

attachment is effected—Procedure is ultra vires— 

High Court, if should interfere in revision. 

A decree-holder has a righi toask that the prop- 
erty of the judgment-debtors should be attached in 
execution of his decree. Where the Cour? below has 
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“disallowed that prayer, without any adequate reason, 
and has allowed the objections of a third party 
before attachment is effected, the procedure is al- 
together wrong and ultra vires and High Oourt will 
interfere in revision. Rapua KISHEN-BENI PRASAD v. 
JAITLI & Co. ii All, 801 
————§.115—Court having jurisdiction to decide 

—Erroneous decision—Court, if can be said to have 


. acted illegally—Interlocutory order on question of -KUER 


rea judicata—Revision, if lies. 

Where a Court has jurisdiction to determine a 
question and it determines that question, it cannot 
be said that it has acted in the exercise of its 
jurisdiction illegally or with material irregularity 
because it has come to an erroneous decision, whe- 
ther that decision be on a question of fact or even 
ona pointoflaw. The question whether suits are 
barred by res judicata or not, is a matter which can 
be raised in appeal and not one which can be raised 
in revision against interlocutory judgments 
ur Oourt. K. N. S. P. K. N. K. Firm v. 

HIT 


U Ba 

Rang. 615 (a). 

s. 115—Court having jurisdiction to decide 
matter—Wrong decision —Revision, competency of. 

Whether the decision arrived at by the lower 

Court is wrong or right, if the Court had juris- 

diction to decide the matter and it did decide it, 

even if it was decided wrongly, the lower Court 
cannot be said on that ground to have exercised © 
its juriediction wrongly either illegally or with 
material irregularity and no application for revision 
lies against the decision, Ko Auxe Bwint v. BANK 

oF CHETTINAD .™ Rang. 1098 

+- s. 115— Dismissal of petition for revision— 
Decree of lower Court, if affected—Decree 

An order dismissing a petition for revision does 

not substitute a decree of the revisional Court for 

- that of the Court below. When a revising Court 

refuses to exercise its power of revision, it does not 

-eonfirm any decree, but merely declines to interfere, 

leaving the decree of the Court below intact as the 

decree of that Court. GHAFAR SHAH v. SIKANDAR SHAH 
Pesh. 585 

s. 115—Exclusive original jurisdiction con- 

e ferred on District Court—Revisional jurisdiction 
of High Oourt, if ousted. Sge - Companies Act, 
1913, 8.3 1088 
—S, 115—High Court considering whether case 
comes under any clauses in 3. 115—Whether 
amounts to consideration on merits~Court not 
judicially considering what it ought to have done 

Illegal or irregular exercise of jurisdiction. 7 

The moment the High Court proceeds to 
consider whether a particular case does or does 
not fall within either of the clauses in s.1)5, 
Oivil Procedure Code,it necessarily considers the 
revision application on its merits. 

A mere error of law in deciding a case bye 
Court having jurisdiction cannot be said to be an 
illegal or irregular exercise of jurisdiction pos- 
sessed by that Court. But where the Oourt -below 
does not judicially consider what it ought to` 
have considered, and decides something that it 
was not called uponto decide, there is illegal 
or irregular exercise of jurisdiction, BRITISH INDIA 
Corporation LTD V, SHANTI NARAIN All. 1088 
$.115—Interlocutory order —Refusal to admit 

admissible oral evidence — Material irregularity— - 

Revision, if lies.’ 

Where the lower Court refuses to admit orel 
evidence which is admissible, it acts with material 
irregularity in the exercise of its jurisdiction and 
such afi interlocutory order is open to revision 
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by the High Court. 
Nyon 


Maune Hyanz v. Mauna AUNG 
Rang. 162 
s. 115—Question of jurisdiction, if involved 
when decision is on matter in which Court has 
jurisdiction. : : 
When a decision is come to in a matter in 
which the Gourt has jurisdiction, a question of 
jurisdiction is not involved. MAHABIR LaL v. RAJAN 
Pat. 777 
s. 115—Wrong decision on “point of law by _ 
Court having jurisdiction—Revision, if competent. 
A wrong decision on a point of law is not a 
decision which is either illegalor with material 
irregularity. MAHABIR LAL v. Rasan Kuer Pat. 777 
—ss. 115, 73—Order relating to rateable 
distribution—Revision, competency of—Other remedy 
open—Mere error of law—Interference, 
Under s. 73, Civil Procedure Code, all the judg- 
ment-debtors need not be identical and if one or 








of the ‘ more of the judgment-debtors be the same, rateable 
--distribution can be got as regards their. share of 


the property. . 

Where a remedy by way of suit is open, the 
High Oourt will not interfere in revision unless 
the case isa perfectly clear one. 

The High Court will not interfere in revision 
merely because there has been an error of 
law. ORIYUKULA SEETARAMAYYA v. MULPURU RaTHaMMa 

/ 7 Mad. 631 
—— ss. 115, 151, 0. XLI, r. 23— Remand— 

Inherent power to remand, if can be exercised 

disregarding procedure enjoined by Code— Court 

remanding under such circumstances—Interference 
in revision. 

Although the Court has an inherent power to 
remand @ case even where r. 23 of O, XDI, 
Civil Procedure Code, does not apply, pro- 
vided that the interests of justice require it, yet 
the Court has no inherent power to disregard a 
method of procedure enjoined or provided by the 
Code and adopt a different one unless it really is 
necessary in tke interests of justice. Where, therefore, 
the lower Appellate Court has made an order of 
remand, which is not justified by the provisions of 
O. XLI, r. 28, and which is purported to be made 
under its inherent power which ithas no right to 
do, that Court acts without jursdiction and the High 
Oourt can interfere in revision. PURSHOTTAM 
DATTARAYA V., YESHVADABAI JAYADEO Bom. 381 
ss. 115, 151, O. XLI, r. 27—Interlocutory 

orders—Interference in revision—Wilful disregard 

or conscious violation of law —Material irregularity 

—Appellate Court holding rejection of evidence 

improper—Trial Court's decree reversed— Evidence 

ordered to be admitted—Order, if appealable— 

Appeal, if can be treated as revision. =. 

The real principle underlying 8. 115, Qivil Pro- 
cedure Code, is that, where thereis a wilful dis- 
regard or conscious violation by a Judge of a rule 
of law or procedure, thecase is one of material 
irregularity. Where, holding that the rejection of 
certain evidence bythe trial Court is improper, the 
Appellate Court reverses the entire decree and 
directs evidence to be taken and the case decided, 
it acts with material irregularity and. the order “will 
be set aside by the High Oourt in revision. The 
order made by the Appellate Court is not appeal- , 
ble even if tbe order is treated as one under 
O. XLI, r. 27, Civil Procedure Code, but the appeal 
ean be treated as an application in revision. MotTIBHAl 
JusIN@BHAI v. RANCHHODBHAI SHAMBHUBHAT Bom. 662 
—s, 144—Possession obtained: under . orders 
passed in execution of valid decree—Decree set aside 
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—Possessor, if can be regarded as trespasser — 

Liability for mesne profits, 

A person who obtains possession of immovable 
property under and by virtue of orders passed in 
execution proceedings, based upon what at the 
time was a valid decree, but has subsequently been 
set aside on appeal, can in no sense be regarded as a 
trespasser during such period. For that period he 
is liable to his opponent, the real owner, for com- 
pensation or damages and not for mesne profits in 
the strict sense of the expression. But since the 
reversal of the decree in his favour when it becomes 
his duty to vacate and hand over Possession, he be- 
comes a trespasser and remains liable for mesne 
profits in such sense so long as he continues in 
possession. Buton no principle can is be said that 
the measure of damages or compensation during the 
former period should be higher than that during the 
latter period, SURENDRA Lat v. SULTAN AHMED 

Cal. 489 

—8.144—Restitution—Party dispossessed under 
decree is entitled to restitution if decree is 
reversed, eventhough his right is not established 

—Reversal by compromise decree -No bar to 

restitution. 

A reversioner instituted a suit for possession 
alleging that the daughter of the deceased male 
owner had noright as there was an infant son, and 
though unsuccessful in the trial Court, he succeeded in 
the Appellate Court and obtained delivery of posses- 
sion from the deceased owner's stepmother who 
was in possession and who had also been impleaded 
asa party. A compromise decree was passed in 
second appeal by which the 
of money and admitted he had no right. The step- 
mother applied for re-delivery of possession under 
s. 144, Civil Procedure Code: 

Held, (i) that she was entitled to possession by 
way of restitution even though her right had not 
been admitted in second appeal but only the 
daughter's right since the decree under which she was 
dispossessed had been reversed. 





plaintiff accepted asum .. 


cii) that the fact that the decree was a compromise ` 


decree did notstand in the way of giving restitu- 
tion. SEVATHA Gounpan v. PAPPANMMAL Mad. 85 (b) 
————S. 144, scope of—Matters to be considered, 
It isthe dutyof the Court under s. 144, Civil 
Procedure Code, to place the parties in the position 
which they would have occupied but for such decree 
or such part thereof as has been varied or reversed: 
but in assessing what a party may have lost or of 
what he may have been deprived during his dis- 
possession, the Jaw takes into account not what he 
could have made but what his opponent did in fact 
make or could with reasonable diligence have made. 
There may be cases where such profits must neces- 
sarily have accrued tohim inany case, e g, if the 
lands were under a lease, with a Stipulation that in 
all circumstances a certain rent would be recoverable. 
But in suchcases what the party out of possession 
would have lost is what his opponent could have made 
by reasonable diligence. SURENDRA Lan v. SULTAN 
AHMED , Cal. 489 
— “8, 145— Suit for accounts ~Temporary 
injunction—Discharge of injunction on producing 
sureties— Surety bond making sureties responsible 
for decretal amount if suit were not dismissed— 
Deciee—Payment of decree amount — Appeal— 
Decretal amount enhanced—Sureties’ liability to 
pay enhanced amount—Surety, 
In the course ofa ‘suit for rendition of accounts 
and for recovery of such sum as might be due to the 
plaintifis, they applied for the issue of a temporary 





~ INDIAN CASES 


` 


: the decretal 


~~ [1985 
Civil Procedure Code- contd, . : 


injunction to restrain the defendants from alienating 
their property and this was granted. Oneof the 
defendants then secured a discharge from thé in- 
junction by producing two sureties who executed a 
bond making themselves responsible for the payment 
of the decretal amount in case the suit was not dis- 
missed. The trial Court granted a decree for 
Rs, 6,704-14-44 with costs against the defendants and 
this amount was duly paid. Six years later the 
original decree was modified by the High Court and 
amount was enhanced to a sum of 
Rs. °,437-4-11 again with costs. Onthe question 
whether the decree-holders could execute the decree 
for the enhanced amount against the sureties: 

Held, that although the injunction, the discharge 
of which constituted the consideration for the 
sureties, would presumably come to an end with 
the discharge of the decree passed by the trial 
Court, there was nothing in the bond itself to 
limit the period during which the liability of 
the sureties wasto continue and there was no 
particular reason to read into the bond any 
term which it did not contain. If the sureties 
ought to have the benefit of the appeal, to which 


they were clearly entitled, they must also be 
subject to any additional burden which the ap- 
peal might impose. Consequently, the sureties 


were liable to pay the amount finally awarded 
by the Appellate Court, Firm MUKAT BEBARI LAL- 
Tes PaL v. KHUSHI Ram Lah. 903 
———8S. 145 (a), 151—Surety for performance 

of decree—Agreement entered into outside Court— 

Mode of enforcement— Applicability of s. 145— 

Inherent power of Court. ` i Š 

Section 145 (a), Civil Procedure Code, is not con- 
fined in its application to surety bonds taken through 
the Court but applies also to suretyships entered 
into outside the Court for the performance “of dec- 
rees. Further the Court hasinherent power apart 
from 8. 145 to enforce a security bond given in pur- 
suance of an order of the Court. MUHAMMAD ABDUL 
BAGI v KANURU SUNDARARAMAYYA Mad, 408 

ss 145,47—Property attached in execution 
. entrusted to superddars—Their failure to produce 
it when required—Remedy of decree-holder—Sujit, 

af barred by s. 145, 

Where certain property is attached in executione 
and entrusted to certain persons as superddars who 
do not produce it when required to do so, the decree- 
holder has a remedy by way of suit against them and 
s. 145, Oivil Procedure Code does not operate as a 
bar to the suit. Baawanr Since v. BALDEO All, 745 

S.149—A pplication for leave to file Letters 

Patent Appeal—Memorandum of appeal without 

stamp—Leave to appeal— Court-fee stamps affixed 

after limitation—Admission of appeal—Delay, if 
canbe deemed to have been condoned. 


Where along with an application for leave to 
appeal under cl. 10 ofthe Letters Patent, the ap- 
pellant also presented the memorandum ot appeal 


to the Letters Patent Bench but without court-fee 
and the application was granted and court-fee stamps 
were affixed onthe memorandum of appeal after 
the period to limitation but the appeal was admitted 
for disposal by the Letters Patent Bench: 

Held, that the delay was condoned under e. 149, 
Civil Procedure Code, when the appeal was admit- 
ted and the memorandum, as originally presented, 
was nota nullity and when court-fee was paid and 
admitted, the result was that it stood good from the 
date on which it was presented. Qarum v. DEWA 
SINGH Lah. 358 


———5. 149—Deficit court-fees allowed to be 
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made good—Deficit court-fees accepted—Appeal, 

whether can be treated as sufficiently stamped on day 

of ‘presentation— Court-fees, 

When the memorandum of appeal is filed, it is open 
to the Court to reject it at once as a docu- 
ment insufficiently stampedandif he does not at 
once reject it, itis open to him toallow the deficit 
to be made good, whether the document had beer 
accepted by inadvertence, or whether time had been 
expressly allowed under s. 149, Civil Procedure Code; 
but ineither event when he does allow the deficit to 
be made good within the period during which the 
question of the admission of the appeal is before him, 
the effect of the acceptance of the deficit court-fee 
is that the memorandum of appeal must be treated 
as if it had been sufficiently stamped on the day of 
presentation. SINGASAN TEWARI v. Gaya TEWARI 

Pat. 405 (a) 


812 


—— 3,151, 
See Amendment 
Ser Civil Procedure Code, 1908, s. 115 381,662 
Spe Civil Procedure Cods, 1908, s. 145 (a) 408 
Seg Civil Procedure Oode, 1908, O. XLI, r. 27 sá 

2 

———s, 151—Inherent power—Court travelling 
beyond provisions of the Code and acting under 
inherent power— Legality of, 

Dictum.—W hen the Civil Procedure Code has pro- 
vided a clear rule, the Court cannot ignore that rule 
and proceed to act in the exercise of its inherent juris- 
diction, Itis hightime that the Courts realized that 
they should not, as far as possible, travel beyond the 
provisions of the Code and make an order, to 
support which the so-cailed inherent jurisdiction of 
the Court has to be brought in, MOTIBHAI JESINGBHAL 
v. RANCHHODBEAI SHAMBRUBHAL Bom, 662 

———8, 151, scope of. 

Section 151, Civil Procedure Code, does not in 
terms confer any inherent jurisdiction on the Courts, 
but merely preserves the inherent power of the 
Court to make such orders as may be necessary for 
the ends of justice or to prevent abuse of the process 
of the Oourt. Muxanp DAL v. Gaya PRASAD 

All. 805 F. B. 

s. 151, O. XLI, r. 23—Appellate Court— 

e Power to remand—Remand for re-trial on the ground 
that judgment contains many errors—Legality of— 
Duty of Appellate Court. : 
lt is open to an Appellate Court to remand a 

suit for fresh disposal under what are called the 
inherent powers possessed by it, but the inherent 
powers should be exercised with discretion and 
only when the interests of justice require it and not 
for any other purpose. ' ` 

Where the lower Court had dealt with all the 
issues that arose in the case elaborately, but the 
Appellate Court reversed the judgment and remand- 
ed the case for re-trial on the ground that the 
lower Court had committed several mistakes and 
that its judgment could not be upheld as it 





stood: 

Held, that the procedure adopted by the Appellate 
Court was illegal and the order of remand was 
almost an abuse of its power toremand. Kunsa 
Mina UMMA v., IKUNHI PATHUMMA Mad. 958 
——-——ss. 151, 115 —Lower Court refusing to allow 

certain questions to be put to witness ~High Court's 

power of interference—Government of India Act, 

1915 (5 & 6 Geo. V, c, 61), s. 107—S. 151, Civil 

Procedure Code, scope of—High Court cannot 

exercise revisional powers under s. 151. 

The High Court is not competent in the exercise 
pf its authority to interfere and set right the 
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orders of a Subordinate Court refusing to allow 
certain questions tobe put to the witnesson the 
ground that the order of the Subordinate Court has 
proceeded onan error of law or an error of fact, 

A Superior Court cannot dictate to a Subordinate 
Court how to decide a particular point arising in a 
case. The power referred to in s. 151 would not 
include a power similar to power of revision under 
s. 115, Civil Procedure Code, even to cases to which 
that section is not applicable, The legislature has 
thought fit to restrict the revisional power of the 
High Court unders. 115, Civil Procedure Code, and 
it could not have been intended that that section 
could be ignored andthe High Court can exercise its 
jnherent power and rectify errors of law or errors of 
fact committed by Courts below in cases decided judi- 
cially. MUKAND Lan v Gaya Prasap All. 805 F, B, 
— ss. 151, 115, O. VII, r, 11—Rejection of 

plaint in suit filed when claim was about to be 

barred—Appeal fromorder not filed and order not 
vacated—Inherent powers of Court, if can be used 
to set aside order— Court setting aside order under 

s. 151—Revision—Interference by High Court. 

Where a suit was filed just atthe time when the 
claim was going tobe barred by limitation and the 
Court ordered rejection of the plaint and the plaint- 
iff did not seek to vacate the order by appealing 
against the order of rejection, within the time pres« 
cribed by law: 

Held, thatthe Court had no jurisdiction to set 
aside the order under s. 15}, Civil Procedure Code 
and thereby to deprive the defendant of a valuable 
right, which he had already acquired by virtue of the 
law of limitation. 

Held, also thatif the Court set aside the order 
and revived limitation, the High Court could inter- 
fere in revision, SARATOHANDRA SEN v, MRITYUNJAY 
Ray CHAUDHURI Cal. 126 
—O.1,r. 1—Parties—Person who has agreed 

to finance litigation in consideration of getting a 

share in suit property—Whether entitled to be 

added as party. 

A person is not entitled to be added as a party to 
a suit merely because he had entered into an agree- 
ment to finance the plaintiff and to share in the 
properties in suit if they were recovered. 

A under took to finance B’s suit on the condition 
that in the event of succese B should convey to Aa 
half share in the properties in dispute. B filed the 
suit but subsequently applied to withdraw from the 
suit. C who had meanwhile succeeded A on the 
latter's death applied to be made a plaintiff: 

Held, that neither C nor her predecessor-in-interest 
was a necessary or proper party andC could not be 
added as a plaintif. NARBAYANASWAMI NAIDU v. 
SUBBARAMULU NAIDU Mad. 628 

0.1, r. 8— Dispute between sections of same 

caste or body—Applicability of O. I, r. 8— 

Proper mode of representation. 

Provided there exists a common interest and a 
common grievance, O, J, r. 8, Civil Procedure Code, 
comes into play and the said rulecan therefore be 
availed of even when the dispute is between two 
groups inter seof the samecaste or body. The 
plaintiffs in such a case are not entitled to ask that 
they and the defendants should both be allowed to 
represent the same body, nomely, the caste or body 
to which they belong, but the plaintiffs should be 
allowed to represent the particular group or section 
of the caste or body to which the plaintiffs belong, and 
the defendants, the group or section to which the 
defendants belong. 

The view that under O, I, r. 8, Oivil Procedurę 
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Code, representation on both sides cannct be allowed 
in the same suit is clearly erroneous. 
CHETTY v. NATRSA OHETTY Mad. 956 
———— 0. |, r. 9. 5gs Civil Procedure Code, 1908, 

O XXXIV,-.r.1 318 
———-O. Il, r, 2, Sze Bengal Estates Partition 

Act, 1897, s. 26 
———O. Il, r..2—Mesne profits—Claim for, if 

barred by prior application for restoration of 

possession, 5 g - 
“A claim for mesne profits is not barred by the 
provisions of O, JI, r. 2, Oivil Procedure Code, in 
view of the - previous application for restoration of 
possession. SURENDRA Lat v. SULTAN AumED Cal. 489 
—O. il, r. 2—Partition—Omission by Court or 

-Commissioner to give income to one of the parties 

in final decree—Order II, r. 2, if agplies. 

The principles of O, II, r. 2, Civil Procedure Code 
cannot apply in a case where the Ocurt or the 
Commissioner has omitted to give the income of 
certain property to one of the parties ina final decree 
for partition. Mansaram v, OHAMPALAL Nag. 672 

O. dl, r. 4 (c)—Suit for possession —Separate 

orders in respect of separate parcels of land— 

- Different claims made in consequence—Suit, if 
permissible without leave of Court. = 

Where the suit is for recovery of one and thesame 
property and for mesne profits, even if different claims 





are made in the suit in consequence of separate orders . 


having been passed in respect of different parcels of 
the same property, all the claims are based on the 
same cause of action and they fall within the pur- 
view ofr. 4, cl. (4) of O. IL and the 3uitis one 
- which is permissible under r.4 without leave of the- 


Court, NARAINDAS IpanmaL v. .PEvVANDBAI’ GoxkaLpas 
; Sind 702 ` 
-———-0.V, r. 19—Service—Service by affixture— 


Absence of declaration of due service— Validity of 
service, a. -- 
The provisions of O. V, r, 19, Civil Procedure Code, 
are imperative and when there is no declaration by 
the Court that service by affixture is dne service, 
service cannot be held to have been effected at 
all. ‘-Viswanatua PILLAI v. MURUGAPPAN OBETTIAR . 
Kad. 699 
—O. VI, r. 17 — Amendment — Defendant 
„accepting costs on amendment being granted to 
plaintiff—Whether can attack amendment—Estoppel. 
When amendment has been ,allowed subject to 
payment of costs tothe defendant who accepts the 
amount, he cannot turn round and attack the amend- 
ment. GHULAM QADAR v. FATEH Bano 
——O. VI, r.17—Amendment—Ground of exemp- 
tion from limitation period— Whether can be 
changed by amendment. i 
Under O, VI, r. 17, Oivil Procedure Code, the Court 








may at any stage of the proceedings ofa suit, allow - 


a party to amend the pleadings, He may be permitted 

to substitute one ground of exemption from Jimitation 

foranother, PEROY F, FISHER v. ARDESHIR HormaeJI 

QAZDAR . Bom. 531 

———-0. VI, r, 17—Amendment, if can be allowed 
at late stage—Discretion of trial Court—When can 
be interfered with. : 

The powers of amendment under the Civil Proce- 
dure Code, are very wideand amendments are al- 
lowed even at very late stages if they promote the 
ends of justice. Where the trial Judge has very 

- properly exercised his discretion in the matter, the 
Appellate Court should not interfere with that dis- 
cretion unless it was arbitrary and contrary to well- 
established principles. GHULAM QADAR v. PATEH Bano 

5 p a e a z - Lah, 342 
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——— 9. VI; r. 17—Amendment of plaint, if 
includes new claim, 

‘Amendment’ isa very wide term and includes 
addition ofclaimsalso which are uot time-barred 
and can always be included if otherwise permis- 
sible. DEONANDAN PRASAD SINGH v, PEARAY SINGH 

Pat. 479 

———— 0. Vi, r.17—Anendment of plaint—Defend- 
ant executing two mortgages one in his own name 

- and the other in his and his son's names —Plainti ff 
contending, that first was executed as karta of 
joint family —Suit on first mortgage —Subsequent 
application for amendment to include second mort- 
gage—Amendment, if to be allowed—Principle of 

s. 61-A, Transfer of Property Act (IV of 1882)— 

Applicability. 

‘he petitioners claimed to have two mortgages 
against the defendants. The one mortgage on which 
the suit had been instituted was executed by defendant 
No. l alone. Two properties were mortgaged in it, The 
second one was executed by defendant No. 1 and his 
son The two properties, which were mortgaged in the 
first bond -were along with some other properties, 
mortgaged inthe second bond also, The plaintiffs 


sued on the first mortgage’ only, They now wanted . 


to-add tothe plaint the claim under the second 
mortgage also. The plaintiffs’ case was that defend- 
ant No, l ‘executed the first mortgage as karta of a 
joint Hindu family consisting of himself and his 


son, and the second mortgage was executed by both- 


father and son. According to the plaintiffs’ allega- 
tion, therefore,the mortgagor in both the cases was 
the joint Hindu family consisting of defendant No, |, 
and his son ; 

Held, that whether s 67-A, Transfer of Property 


Act is retrospective or not, the policy of. the, 


legislature seemed to be that the question. bet- 
Ween the mortgagor and the mortgagee about 
all the mortgages held. by the latter be tried 
once for allin one and the same suit. Oonsequent:- 
ly the plaintiffs should be allowed to amend their 
plaint. Of course, it would be open to the defend- 
ants to raisa such plea that the two mortgagora 
were not one and the same person or “person 

DEONANDAN Prasan SINGH v. PRARY Since Pat, 47. 

——-— O.VII. Ser.Civil Procedure Code, 1908, O. 

XXXIII, r, 2 402 
—— oO. VII, r. 2 (2)—Suit for rendition of 

accounts—Statement in plaint that Rs. 8,000 was 

due to plaintiff from defendants—Valuation of 
plaint for purposes of jurisdiction and court-fee 
at Rs. 500—Valuation, if according to law—Court- 
fee— Accounts, $ 
- Under para, 20f O. VII, r.2, Civil Procedure 
Oode, where the plaintiff sues for an amount 
which will be found dueto him on taking unset- 
tled agcounts between him and the defendant, the 
plaint shall state approximately. the amount sued 
for. The intention of the Legislature apparently 
is that the plaintiff at this stage is to make 
a valuation of his claim only approximately 
and not with any certainty,asin such suits the 
materials for taking accounts are generally in 
the possession of the defendant and the plaintiff 
can only give an approximate amount. A 
proximation required by the second paragraph of 
r. 2, O. VII, Civil Procadure Oode, may be a rough. 
and ready approximation such as a plaintiff in 
any given case is able to give. 

Consequently, where the plaintiff states in hia 
plaint that a sum of over Rs 8,000 was due to 
him from the defendants but‘he valyed the 
suit 


The ap- . 


for purposes of jurisdiction and court-feg >. 
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at Rs. 500 tentatively, it is not necessary for him 
to pay court-fee on Rs, 8,000. He can put his own 
valuation on the plaint. ATMA Ram-Cuaran DAS v. 


BISHESHAR Nata-Dina NATA Lah, 718 
————O. VII, r, 11. Sez Oivil Procedure Code, 
“1908, s. 151 . : 126 
———— 0O. VII, r. 11 (d). Ses Civil Procedure Code, 
-1908, s 80 333 
———O. VIII, r. 6. See Promissory note 425 





O. IX, O. XVII, rr. 1,2, 3—Party who has 
already appeared failing to appear at adjourned 
hearing—O. IX, if applies. 

The provisions of O. IX, Civil Procedure Code 
by themselves do not apply to a case in which 
the plaintiff or defendant has already appeared, but 
has failed to appear at an adjourned hearing of the 
case. Forsucha case the procedure is -laid down 
in O. XVII which deals with adjournments. NAWAL 
KIsHoRE v. Azim UDDIN All.754 
——-0. IX, r. 9—Suit for partition — Dismissal 


for default—Second suit for same relief—Maintain-. 


ability, 

Oases of a second suit for partition may fall under 
“three classes, namely; (i) when the former suit ended 
in a final decree, (it) where there isa preliminary 
decree but nota final decree, and (iii) where the 
former suit was dismissed for default. In the last 
case a second suit for partition is not barred under 
O. IX, r.9, Civil Procedure Oode, for the reason that 
even after dismissal of the former suit the joint- 
ness continues and there is a continuing cause of 
action. THAYYAN v, RAGHAVAN Mad. 109 

: p. IK, rr. 9, 13—Suit by or against minor 

—Absence of next friend or guardian, ` whether 

sufficient reason in itself for re-opening suit— 

Mala fide non-appearance, effect of. 

If there-are minor plaintiffs or defendants who are 
represented by a next friend or guardian and the 
next friend or guardian is absent, through whatever 
cause it may.be, at the trial, then that fact aloneis a 
sufficient reason for setting asidean ex parte decree 
passed against a minor defendant or for setting 
aside an order dismissing the suit in the case of a 
minor plaintiff. 

¥his rule, however, is subject to the limitation that 
where it is shown that the guardian or next friend 
Absents himself deliberately in pursuance of a plan 
in order to obstruct a litigation or the absence is not 
dona ‘fide the minor cannot claim the benefit of this 
rule, ‘VENKATASDEYA v BAPANNA Rao Mad. 940 
—9. IX, r, 13, O. XVII, rr. 2, 3—Pleader 

appearing on adjourned hearing doing some act and 

then; submitting he had no further instructions—Ex 
parte decree—Right to apply to set aside decree 
under O. IX, r.13, < 

A party who hasappeared by his pleader cannot 
be allowed to claim to beex parte from the moment 
that his pleader when called upon to enter upon his 
defence or in anticipation of that stage of the trial 
reports, to the Oourtthat he has no instructions, 

One of the issues was determined ina suit and the 
case was posted for further hearing to a certain date, 
On that date the lst defendant's pleader filed an 
additional written statement and on his application 
a fresh issue was framed. Then the pleader applied 
for adjournment, the Court refused to adjourn, ths 
pleader submitted he had no further instructions and 
the suit was decreed ; 

Held, there was an appearance on behalf of the 
first defendant and he was not therefore entitled to 
apply for setting aside the decree under O, IX, r.13, 
Oivil Procgdure Oode. GovinDaRasuLu NAIDU v. 
TURERIAL Banxjor INDIA, VELLORE . 
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O. IK, rr.15, 13—Ex parte orders in execu- 
tion, whether can be set aside. 

Before the enactment of O. IX, r. 15, the execut- 
ing Court had no power to set aside ex parte orders 
made in execution under the provisions of O. IX, 
r. 13, Oivil Procedure Code. VENKATASESHAYYA v, 
RAMARAJU Mad. 141 
——0. XI, rr. 15, 17, 18—Accounts—Party 

shone not have accounts sprung on him at time of 

triat. | 

The object of the rr. 15, 17, 18, 0f O, KI, Oivil © 
Procedure Code, is “that a party isnot to 
have accounts sprung on him atthe time of-the trial, 
the contents of which he had no opportunity to 
acquaint himself with beforehand. VUNGARALA VEN- 
KANNA V. ANISETTI RAMA Rao Mad. 246 
O. XI, rr. 15, 17, 18—Suit on .pro-note— 

Reference in plaint to certain account books proving 

transaction—Notice by defendant for inspection— 

Books necessary every day, whether ground for not 

giving inspection—R. 18, if pre-requisite to r. 15. 

The plaintiff filed a suit onan alleged lost promis- ; 
sory note said to have been executed by the defendant 
and which it was alleged would prove transactions 
The defendant sent a notice 
under O. XI, r. 15, Civil Procedure Oode, to produce 
them for inspection : | 

Held, that the fact that those books were necessary 
every day for the plaintiff, was no reason for not ~ 
giving inspection of the same to the defendant. 

It cannot be said unless the party who has given 
notice of inspection which is not replied to, takes the 
further action which is open to him underr. 18, 
the party who has omitted to reply or give inspection ' 
is absolved from the penalties of 1,15, There is 
absolutely nothing in r. 18 to suggest that it is - 
a pre-requisite tor. 15. It lays down an alternative 
procedure by which, if the notice is not replied to, 
the party who has asked for inspection can force the 
other party to give it. VUNGARALA VENKANNA v. 
ANIsETTI Rama Rao : Mad, 246 

O. XI, r.18—Inspection under r, 18—Court, 

if a proper place, i 

Under r. 18, O. XI, Oivil Procedure Code, the 
Court is not the proper place to offer the inspeo- 
tion, VUNGARALA VENKANNA vV. ANISETTI RAMA Rao 

Mad, 246 
————O, XVII, r. 1, scope of—0O. XVII,7r.3 - 

(after additions by Allahabad High Court)— Whether 

gives option to Court to decide on merits—Plaintiff 

present earlier asked to produce evidence—Pleader 
applying for adjournment— Dismissal of suit, if 
on merits—Remedy of plaintiff. 

Order XVII, r. J, applies both to adjournments made 
at the instance of a party and to adjournments by the 
Court of its own motion. Order XVII, r. 3, with its 
additions made by the Allahabad High Court, gives 
an option to the Court to decide the suit on the 
merits, 

Where time was granted to the plainli to pro- 
duce his evidence on a certain date but he was Te- 
presented by a Pleader who applied for adjournments 
and the Small Cause Court dismissed the suit : 

Held, that the suit was not dismissed for efault 
but on merits and the remedy ofthe plaintiff was to 
apply tothe High Oourt for revision and not to the 
Court below for restoration, Nawau KISHORE v, AZIM- 
UDDIN (All. 7 
O. XVI, rr. 2, 3, Szz Oivil Procedure Code, 
1908, O. IX, r. 13 . | 403 
Kl, r. 2. Ser Execution 545 
———-O. XXI, r. 2—Adjustment, question as to— 
Whether miged one of fact and law—Intention 
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of parties—Test to see tf adjustment has taken 
place, i 
The question, whether an adjustment has been 
made as contemplated by r, 2, O. XXI, Civil Pro- 
cedure Code, is not a question of law only but a mixed 
question of law and fact and has to ba determined 
from the intention-of the parties. The only test 
| that is applicable to determine whether an adjust- 
ment has taken place‘or not is to find out whether 
the: decree was completely -satisfied or not ‘on that 
day. If it was, the adjustment will ao doubt be 
complete as -required by r, 2, O. XXI; if not, it 
will not be an adjustment at all which a Court 
is bound to record. BHARAT NATIONAL Bank, Lrp. 
Dexa v. BHAGWAN SINGH Lah. 807 
——— 0O. XXI, r.: 2—Evidence Act (Z of 1872), 
8..92—Decree—Oral évidence as to adjustment of 
decree by paying lesser amount in ‘full satisfaction 
= Admissibility, : 
There is nothing in the provisions of 6. 92 of 
the Evidence Act which prevents a judgment-debtor 
from: proving that the decree has been adjusted 
y payment of-a sum smaller than the sum decreed, 
and to provesuch adjustment by oral evidence, What 
the judgment-debtor pleads in such a case is not 


that a new agreement or new ‘arrangement has ' 


been entered into between the parties which takes 
the place of the decree but that the decree itself 
has. come to an end and has been fally satisfi- 
ed,-Kamaxey1 OHETTIAR v, THANGAMUTRU NADAR 

| Mad. 834 

- O, XXI, r. 2—Inchoate agreement to adjust 

—Whether comes within O, XXI »7. 2, 

When the alleged adjustment is merely an 
inchoate agreement and is not an adjustment 
actually made -and completed, it does not come 
within the purview of O. XXI, r. 2, Civil Procedure 
Oode. BHARAT NATIONAL BANK, Lro, DELHI v. 
BHAGWAN‘ SINGH f Lah. 807 





+——— 0. XXI, rr, 2,15—Four joint deeree-holders ` 


—Two applying for execution—Judgment-debtor 

inducing third to depose to payment out of Court 

Certification in respect of shares of others— 

Judgment-debtor absolved in respect of his share 

only—Fourth decree-holder not taking any interest 

in proceedings—Court; if justified in allowing 

execution -to applicants. ~- Poe f 

A- decree-holder may put in a certification in. 
respect -of- the amount dueto him ‘at any time 
and he is not bound by any law of limitation. 
But. where two out of four joint decree-holders, 
apply for execution and the- third decree-holder is 
induced - by’ the judgment-debtor to come forward 
and depose to a payment said to have been 
made out of Court more than two years before 
and does- not offer any explanation, such decree- 
holder does not act on his own initiative and 
certification cannot be allowed in respect of 
the. shares-of the other decree-holcers, 

such a case the payment to cne of the 
decree-holders out of Court, can only absolve 
the judgnient-d-btor in respect of the share of 
that particular decree-holder. 

And if the remaining fourth decree-holder takes 
no interest in the execution proceedings, the 
Court: is justiied in permitting execution by 
the two decree-holders who have applied, without 
making any order as to calling the others, Ram- 
KRISHNA V. SHANKAR dag. 1003 

` ———0. XXI, r. 6—Ezrecution—Ezecution pending 

—Court’s power to . issue certificate of now-satisfac- 

tion—Order of transfer, when can be madz. 

Where execution is pending in å Court, the Court 

Wee eee a era Sele 7 ok 7 


INDIAN CASES. 


< JANENDRA Narain Baccut 


‘S 1908, 0. XXI, r. 2 


. ———— O. XXI, r. 18—Cross-decrees—One 


. executing his decree for the balance. 


- Dinv. B. K. HALDAR 


(1935. 
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is not deprived ofthe power of issuing a certificate 


of non-satisfaction. But before ordering transfer, 
the Court should order notices to issue on the judg- 


` ment-debtors so that they may have an opportunity 


of. showing cause asto why an.ordershould not be 
made.under O. XXI, r. 6 ofthe Civil Procedure 
Code, After hearing the judgment-debtor's - objec- 
tion, if any, asregards the order to be made,. the 
Judge should proceed to consider whether sufficient 
cause has been made out justifying . the issue of 
simultaneous execution under the provisions ofs, 39 
of the Oivil Procedure Code. Gurupas Gabe z 
at, 





O. XXI, r. 11, O. XL, r. 3 (c), s. 
directing Receiver to deposit in Court money collected 


by him as party before he was appointed Receiver— - 


Legality— Appealability of order. 

An order passed against a party who has been 
appointed a Receiver to deposit in Oourt money 
collected by him in execution before he was appointed 
Receiver is an order under e. 47, Civil Procedure Code, 
and is appealable. RAMCHANDRA CHETTIAR v. 
VERIVADA CHETTIAR Mad. 886. 
—O. XXI, r. 15. Sze Civil Procedura Oode 
: 1003: 
——— 0. XXI, r. 18—Attaching decree-holder— 

Whether an assignee of decree. 





An attaching decree-holder cannot be treated as: 
. an assignee of the decree within the .meaning of 


MAHALINGAM 

Mad. 477 
decree 

attached by other creditors—Set off, whether „can be 

allowed. ~ 

A obtained a decree against B. and C for a 
certain sum of money. B obtained a decree against 
A and others for another sum of money. A applied 
for setting off the amount of the decree obtained 
by B against him agsinst the amount payable by 
B to him under the decree obtained by A and for 
But various 
creditors of B had attached B's decree before A 
made this application :. < 

Held, that A was not entitled to have the decree 
obtained by B set off inasmuch as (i) the decre@ 


O..XXT, r. 18, Civil Procedure Oode. 
OBETTIAR v. RAMANATHAN CHETTIAR 


obtained by B had been attached by others without 
` whose concurrence B could not execute it and (ii) | 
- because that decree was not capable of execution at 


the same time within the meaning of O. KAT, r. 18; 
inasmuch as ib had been attached and its execution 
ordered to be stayed by other Courts.’ MAHALINGAM 
CHETTIAR v, RAMANATHAN CHETTIAR Mad.477 
——— O, XXI, r. 22. See Res judicata 604 


——— oO., XXI, rr. 29, 92—Discretion of Court 


under r. 29—Ezecution, when can be stayed: under. 
r. 29—Application, if should be made before gale 
takes place. p 
Order XXI, r. 29 of Civil Procedure „Code, is 
permissive. Thereunder the Court is given the 
discretion of staying the execution, whereas r. 92 of 
O. XXI, Civil Procedure Code, is imperative by enact- 
ing, that in the absence of an application under r, 89 
or r. 90 or r, 92, or where such application has been dis- 
allowed, the Court is bound to order confirmation 
of the sale. When these two rules are read together, 
as they should be, the result is that the Court may 
in its discretion stay execution under. I. 29 only 
before the operation of r. 92 takes place, 4. e., before 


. the sale of the property in question where the execu- 


tion is by sale ofthe property attached, U Aung 
Rang. 521 
O. XXI, r. 32 (3), r. 53 (2)—Atiachment of 





decree obtained by wife against husband WA. a 


4 


47—Order 
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execution of decree obtained by 
restitution of conjugal rights—Right- of wife to 


execute her decree notwithstanding attachment— - 


0. XXI, r. 53, applicability of. . 

A wife obtained- a decree against her: husband 
for return of certain jewels. The husband 
obtained a decree for restitution of conjugal 
rights against the wife and attached the decree 
obtained by the wife against him, An ap- 
plication by the wife to proceed with the exe- 
cution of her decree was dismissed: 

i Held, that the mere fact that the wife's decree had 

gan 
decree herself and she was, therefore, entitled 
to execute it provided only that the proceeds of 
the execution were kept available for ‘the satis- 
faction of the decree obtained by the husband. 


Order XXI, : r. 53, Oivil Procedure Code, ap- 


plies to allcases where the subject-matter of 
an attachment is a deeree.and the mere fact 
thatthe attaching decree-holder is unable to 
have the attached: decree sold under 


O. XXI, r. 32 (3) until one year has elapsed 
from the date of the attachment’ is no reason 
to prevent the holder of the decree which- hag 
been attached from executing that decree, THaTHaM- 
MAL V, PARANKUSAM PILLAI : Mad, 814 

O. XXI, r. 52—‘Further orders of Court” 

“in 0. XXI, r. 52, scope of. À 

The expression ‘further ordersof the ` Court’ in 
O. XXI, r. 52, Civil Procedure Code, is wide enough 
to cover any order thatthe Court may make, NARSINGH 
Das v, Guras Rat : Pat. 409 
— O. KAI, rr. 52, 56—Judgment-debtor having 

money im Court to his credit—Such money not 
proceeds of execution — Attachment — Subsequent 
attachment by another decree-holder and application 
for rateable distribution —No -book éntry trans- 
ferring such money—Order of attachment, whether 
effective. : 

The judgment-debtor had a sum of money in Court 
to his-credit, The money in Court was not the pro- 
ceeds of an execution going to be distributed to 
the decree-holders. After this sum had actually 
been put into Court, the respondent applied for the 
attachment of the money; then the decree-holder 
‘petitioner at a later date, in execution of his decree, 
applied forattachment and then applied for rateable 
distribution. There was no book entry transferring 
the money to the credit of any execution: 

Held, that such an entry wag not necessary to 
treat the money as receipts as by the attachment 
orders, the actual receipt took place and was effec- 
tive. Narsincu Das v. GULAB RAI Pat.409 


——0. XXI, r. 53 (2), Sez Oivil Procedure 
Code, 1908, O. KAT, r. 32 (3) 814 
———-0. XXI, r. 57-—Attachment effected in 


execution and petition closed"—“Closed”, whether 

means dismissed, 

Where an attachment is effected in execution of a 
decree and an endorsement in petition that it is 
“closed "is made, it-does not mean that the petition 
has been dismissed. The attachment is still effective 
and if nonotice is sent to the attaching decree- 
holder to show cause why his attachment should not 
be raised, he has every right to assume that it is 
still operative until his petition ‘is dismissed, 
PERIANAN OHETTIAR V. LAKSHMANAN OHETTIAR 


` Mad, 525 
— — 0O. XXI, r. 57—Attachment: of property in 
execution — Case posted on certain date for 


production of sale papers— Case not taken up on 
that datê-but on` subsequent date and dismissed 
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husband for ~ 


attached was no ‘bar to her executing the . 


-KRISHNA AYYANGAR v. MOHIDIN SAHIB 


‘the attachment had been made. 
x. 58, O. XXI, 
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behind back of decree-holder — Attachment, if 
continues, ‘ese yet 
The terminating of the attachment ‘is, in the 


` nature of a penalty and for that consequence | to fòl- 


low, the dismissal of the petition should be-due to 
the decree-holder’s default or negligence. | 
Where in execution of a decree the’ property’ was 


“attached and the case was posted to a certain date 
_for production of sale papers, but the 


case-was nót 
taken upon that date and subsequently was taken up 
on another day and was dismissed behind the back 
of the decree-holder : : 
Held, that the dismissal was not dueto default òf 
the decree-holder and the attachment ~continued. 
Mad. 300 
O. XXI,r. 58, Seg Civil procera E 


"1908, 0. XXI, r. 63 6 


O. XXI, r. 58—Objection to attachment can 
be filed only after attachment has been made, " 
The only method by which a third person’ can 

object toan attachment is to file objections aftér 
He can come to 
Oourt and file objections under the provisions of 
Oivil Procedure Code. There is 
nothing in the Civil Procedure Code, .which allows a 


‘third party to come forward with objections before 
.20 attachment hasbeen made, 
PRASAD v. JAITLY & Co. 


Ransa Kissen Bent 

All." 801 
-—0..XXI, rr. 58, 50—Decree-holder seeking 
execution -against person not mentioned as -any of 
judgment-debtors on ground that he held property of 
one of judgment-debtors jointly —Objection—Execu- 
ting Court upholding — Application and order by 





Court passing decree, under 7.50, that execution—is——— < r= 


to be carried.against him as partner—Ezxecution 
against same. property—V alidity—Execution Court, 
af can question decree. ' 
~- A firm. obtained a decree against another firm. 
‘The decree included the names of four judgment- 
, debtors but not of M. An execution was sought 
-against M's property alleging that he was joint with 
‘one of the judgment-debtors, and the property 
sought to be attached was joint family property 
of both. Thereupon M preferred an objection under 
O. KAT, r. 58, Civil Procedure Code, before the 
Executing Court alleging that he was separate and 
that the property sought to be attached was his 
exclusive property. The Munsifallowed his objection, 
holding that M was not joint and that the 
‘property in. dispute belonged to him exclusively. 
The decree-holder then madean application to the 
Court passing the decree for leave to execute the 
decree against M under O. XXI, r. 50:2) alleging 
that the latter wasin charge of the firm against 
which hehad obtained the decree. The Court issued 
notice to M but as the Jatter did not appear, he 
granted leave to the decree-holder to execute his 
decree against him. When the decree-holder sub- 
sequently proceeded to execute the decree, M 
appeared once more and objected to the execution 
on a number ot grounds His objection was again 
upheld by the Munsif who held that the decree 
could not be executed against him or his property 
and his decision was upheld on appeal -by the 
District Judge: f : 
Held, that all that was decided inthe previous 
execution proceeding was that the property sought 
to be attached was’ the exclusive property of M 
and there could be no doubt that this decision now 
binds the parties and after that order the property 
could nolonger be attached in execution of the 
decree as it originally stood. But the decree-holder 
afterwards obtained leave to execute the decree 
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on the ground that M was a partner in the 
‘firm against which the decree had been originally 

obtained. That being so, the decision of the Munsif 
- made under’ O, XXI, r. 58, stood in the way of exe- 

-cuting the decree against the property of M. There 
- was no bar to proceed against the same property. 

Held, also, the question whether M was liable 
- 88 a partner could have been tried and determined 
: only by the Court to which an application was made 

-. under O. XXI, r. 50.- Under O. XXT, r. 50, the Court 
may at once grant leave toa decrse-holder to proceed 

< under that section where the liability of the person 
against whom the decree ig sought to be executed is 

: not disputed and so the order passed by the Munsif 
. wasa valid order under that section and the Executing 
-Courtcould not go behind it. 

Obiter.—l£ a party is given an opportunity to dis- 
‘pute his liability and does not come forward to disg- 
- pute it, an order passed against him in such circum- 

stances should in principle have the same force as 

an order passed against him after the question of his 
liability has been tried and determined against him, 

Firm HAZARILAL MATHURA PRASAD v, MAHABIR SAH 


í | Pat. 930 
_——— 0. XXI, r. 63— Olaim petition — Order 
dismissing claimas not pressed, whether final— 

Omission to bring suit within one year, effect of. 

- Where a person preferred a claim under 
-O. XXI, r. 58, Civil Procedure Code, to certain 
property which had been attached in execution 
‘of adecree but did not press the claim, expressly 
stating that she would bring a Tegular suit to 
establish her claim and her petition was dis- 
missed on this ground without any enquiry into 
the merits : . 

Held, that there was no ‘order against her" 
.Within the -meaning of O. XXI, 7. 63, Oivil Pro- 
cedure Code, and she was not precluded from 
setting up her title in defence to a suit by the 
~auction purchaser even though she did not institute 
a suit under O. XXI, r. 63, within one year of 
the date ofthe order. Kanpasamr Muparzar 2. 
SIYAGARUNATHA MUDALIAR Mad. 906 
——— 0O., XXI, r. 63—Claim petition— Withdrawal 

of petition and consequent dismissal—Order KAT, 

r. 63, whether applies—failure to file suit within 

one year, whether bars title, 

Where a claim petition is withdrawn, O. XXI, 
-Y, 63, Oivil Procedure Code, does not apply 
even though there is also a formal order dismis- 
sing the claim in consequence of such withdrawal, 
Inre KATTA AMIAHGARI NARANAPPA Mad. 880 
——— O. XXI, r. 63— Scope of— Objector or 

claimant wanting to gei rid o f order passed against 

him—Procedure—Institution of suit—Necessity öf 

—Sale of property in possession of judgment-debtor 

— Presumption of ownership—Rebuttal of pre- 

sumption—Procedure for claimant. 

The provisions of O. AKI, r. 63, Civil Procedure 
Code, mean thatifan objector or a claimant wants 
to getrid of an order that has been passed against 
him in the removal of attachment case, he mustdo 
so by instituting a suit within the time allowed b 
law and asking for a declaration of his title to the 
property in suit. He must impeach the validity of 
the order directly as a plaintiffand not indirectly as a 
defendant. 

Although it may be necessary to go into the ques- 
tion of title in a case where a claimant or objector is 
alleged to be in possession not in his own right or on 
his own account but'as a trustee or an agent; yet in, 
a case where a claimant or objector is alleged to be 
in possession in his own right or on his own account 
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but not as an agent or a trustee, it willthen be not 
necessary to go fully into questions of title. Posses- 
sion being prima facie evidence of title it will be 
just sufficient in such a case to go into questions of 
possession only. If the judgment-debtor is found to 
be in possession, he will be presumed to be the owner 
ofthe property in dispute. If the claimant or 
objector wants to have the presumption disproved or 
rebutted, he must do so in the manner prescribed by 


. the Gode and not assert his right indirectly in a 


suit for possession by the auction purchaser, Ma Sern 
Hray v. Mauna Mya : Rang. 586 
O. XXI, r. 63—Suit under 0. XXI, r, 63~— 
Scope of inquiry — Question of title, whether can be 
gone into. ` 4 
In a suit under O. XXI, 63, Civil Procedure Code, 
what the claimant has to establish is ‘the right which 
he claims to the property, and in order to prove 





‘that he has a right to the property, a consideration 


of his title as well as possession is relevant. The 
question of title cannot therefore be kept separate 
and left open for another litigation when it is 
specifically raised inthe case, NELLURI VENKAYYA 
v. DEVABHAKTUNI RAGHAYAYYA Mad. 878 
———— 0. XXI, rr, 63, 58, $. 60—Claim—Valid 
prior attachment—Necessity of—Invalid attachment 
—Suit under r, 63, if competent— Attachment, 
when valid—Conformance with rules is necessary, 
Before there can bea claim or objection, within 
the meaning ofr. 58,of O. XXI,- Civil Procedure 
Code, the property must be “ attached in execution.” 
Where there has been no valid attachmentin exe- 
cution, noclaim or objection within the meaning of 
r., 58 can be made and hence a suit under O. XXI, 
T. 63, will not lie. The proper procedure will be to 
apply for fresh warrant of attachment. MAUNG AUNG 
HLA v. HAMID ALI Rang. 697 
604 
———— 0. XXI, rr. 66. 89—Scope of—Deposit of 
amount relying on sale proclamation—Claim for 
rateable distribution on basis of another decree 
allowed—Deposit, if sufficient to set aside sale. , 
When O XXT, r. 66, (2) (dh, Civil Procedure Code, is 
read with O. XXI, r,89(1) (b) the only conclusion ig 
that if a judgment-debtor relying on the relevant 
entry made in the proclamation of sale, deposits th 
amount which it specifies as the amount for the 
recovery of which the sale is ordered, he 
sufficiently complies with the requirements of 
law. It is impossible to interpret the terms of the 


‘rule differently and it is unjust to punish a judgment- 


debtor for doing what the law requires him to do. 

A proclamation of sale is the only document to 
which publicity is intended to be given under 
the rules and the rest is hidden in the archives 
of the Court. 5 

Where a proclamation of sale was made out in 
respect ofa decree and the decree-holder on a 
subsequent application was allowed to join his 
claim for rateable distribution on the basis of 
another decree which he held against the judg-, 
ment-debtor who deposited the amount specified 
in the sale proclamation: = 

Held, that the sale should be set aside under 
O. XXI,r 89. Upa Bar v. RAM AUTAR SINGH 4 

Lah. 965° 


——— 0. XXI, r. 69—Execution sale—A pplication ' 
by third party for adjournment to effect private- 
sale—Adjournment granted on condition of deposit: 
liable to forfeiture if sale was not effected—Default 
—Claim for refund of deposit—Legality of order 
—Estoppel. . |. 

. Order XXI, r, 69, Civil Procedure Code, is very 
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| general and, the Court may under that rule adjourn 
a sale even at the request ofathird party. The 
- Court may also imposeterms for an adjournment, 
- even though the rule does not specifically say 
80. Á 
Where an intending purchaser applied for adjourn- 
ment of an execution sale to effect a private sale 
. with the judgment-debtor and the sale was adjourn- 
. ed on condition that the petitioner deposited 
Rs. 2,000 to show his bona fides and that if the sale 
was not completed before the adjourned date this 
amount would be forfeited, and the sale not having 
been effected, a Court sale was held, and the 
. petitioner applied for refund of the amount deposit- 


Held, that the order of adjournment on condition 
that the amount would be forfeited was not illegal 
and even assuming it was irregular, as both parties 
had submitted to it, the petitioner was not entitled 
to claim the money back. 


Held, further that the petitioner was also estop- . 


set aside. 
Mad 492 


. ped from seeking to have the order 


SUBBARAMA IYER V. OHINNASAMI 





—0. XXI, r.89. Sze Civil Procedure Code, > 
1908, O. XXI, r. 66 965 
———-O. XXI, r. 90—Gross under-valuation— 


Inference of loss. 

From the disparity between the upset price fixed 
by the Court in a sale proclamation and the real 
value ofthe property the Oourt may 

_ease infer that the gross under-valuation itself must 
have caused substantial loss to the judgment- 
debtors, VIswANATHA PILLAI v. MURUGAPPAN CHETTIAR 

Mad. 699 
0. XXI, r. 9O—Sale of ancestral property in 
execution of decree against Hindu father—Sons, 


whether can apply to getthe sale set aside—Hindu f 


Law—Joint family. 

The whole -of ancestral property including the 
interest of the sonscan be sold in execution of a 
decree obtained against the father and in 
these circumstances the interest of the sons is affect- 
“ed by the sale and they are competent to apply 
“under O, XXI, r. 90, Oivil Procedure Code, to set 
‘side the sale. BHUBANESHWAR PRASAD NARAYAN SINGH 
v BIHARI LaL > ~ Pat, 350 

—O. XXI, rr. 91,  92—Sale conjfirmed— 

Application to set aside sale after 30 days— 

Maintainability. : i 

An application for setting aside asale on the 
ground that the judgment-debtor had no saleable 
-interest in the property made under O. XXI, 
r. 91, Civil Procedure Code, has to be disposed of 
“under r 92, but once an order confirming the 
‘gale has been made by the Execution Court the 
question no longer is as to the setting aside 
of the sale. It has already been confirmed and 
the sale has become absolute. There isno provision 
under O. XXI, which would entitle an auction- 
purchaser to re-open the question whether the sale 
should or should not be set aside, ignoring the order 
confirming the sale which would stand in his way 
unless it isreviewed or set aside in appeal. The 
auction-purchaser has got the ordinary period of 30 
days allowed by Art, 166 of the Limitation Act to 
make enquiries and satisfy himself whether the 
judgment-debtor had any saleable interest in the 
property ab all. Butonce theconfirmation has been 
made, he can neither bring a separate suit to 
challenge the order, nor have it set aside on dis- 
covery ofa defect inthe title ofthe jud gment-debtor. 
Of course, where a case of fraud or misrepresentation, 
etc., is made out, it may be open to him to apply for 





GENERAL INDEX 


ina proper . 


‘against him. The rule goes no 


Civil Procedure Code—contd. 


a 


review of the order or seek relief bya “separate 
suit. GULZARI LAL v. SHEO CHARAN LAL All 389 
————O. XXI, r. 92. 
Sze Civil Procedure Code, 1908, O. XXI, r. 29 
521 


Ser Civil Procedure Code, 1908, O. XXT, r. 91 


——— 0O, XXI, r. 95 — Application for delivery 
under r. 95—Complete inquiry, if necessary. ` 
It is not necessary in every case where an applica- 

tion for delivery under O. XXI, r.95, is made that a 

complete inquiry is necessary. A. L, M. CHBTTYAR 

v. UTr1Ta i Rang 551 

—O. MUI, rr 95, 96—Sale—Application ` for 
possession under r. 95—Possession not actually 
given—Court ordering symbolic possession to be 
given under r. 96—Court, if has jurisdiction to 
pass order. i 
Where in execution ofa mortgage decree the pro- 

perty was put- up for sale and brought by the decree- 

holder and when he applied for possession under 

O. XXI, r. 95, Oivil Procedure Code, possession was 

not actually given but the Court ordered symbolic 

possession without holding any inquiry : . 
Held, that the order directing delivery of symbolic 

possession under r. 96 was obviously passed without 

jurisdiction, because the decree-holder never asked 
for any such order. What he wanted was actual 
delivery and actual delivery could be given under 

r.95 orrefused A. L. M. Cnerryyr Firm v. U Ti 

Ta Rang. 551 

— — 0. XXI, r.103—Object of Q, XXI, r.103— 
Claimant, if should set aside adverse order—Sutt 
against obstructor in consequence of adverse order 
against claimant in execution—J udgmenti-debtor, if 
should be impleaded. 

Order XXI, r. 103, Civil Procedure Code, does not 
purport to lay down what may or not be included in 
a suit filed for the purpose indicated therein, or what 
persons may be impleaded as parties to such a suit. 
On the one hand, the rule isintended to deprive the 
claimant of hisremedy by way of an appeal or ap- 
plication for revision to a higher Court,and on the 
Other, to declare that the adverse order shall be con- 
clusive against the claimant, subject however to the 
result of any suit which he may file to establish his 
claim to the “present possession of the property” 
whichis the subject-matter of the order passed 

further than that’; 
and theclaimant is not required to file a suit fdr 





“setting aside the adverse order passed against him, but 


to establish his rights. 

There is no provision of law which requires a judg- 
ment-debtor to be made a party to a suit filed against 
the obstructor in consequence of an adverse order 
passed in execution proceedings against a claimant 
and there is no reason why he should be impleaded 
as a dummy when he has no voice in the matter. 
NARAINDAS IDANMAL V. PEVANDBAI GOKALDAS Sind 702 
——— 0. XXil, rr. 4 (4), 11 (as amended by 

Madras High Court)—Applicability of 1.4 (4) 

to appeals—Court's power to grant exemption— 

Respondents having common interest—Death of one 

—Failure to bring legal representatives on record— 

Exemption. , | ve 

Order XXII, r. 4 (4), Civil Procedure Oode applies 
to appeals as well, as provided by r, 11 of the order. 
The power which the rule gives to the Court’ to 
grant exemption is, of course, only discretionary and 
probably it rarely will be exercised in the case of 
a single respondent. Where there are ‘several rés- 
pondents whose interests are common, - and - some 
contest and others. donot enter appearance, it is 


xxii 


Civili Procedure Code—conid. 


„fairly safe to assumé that the defence of the decree 
hae been left-in the hands of someon -behalf of all. 
Therefore where on the death of one of the respondents 
the appellants fail to bring ‘on record his legal 

' representatives, the Appellate Court has jurisdic- 
tion to exempt their being brought on record and the 
appellate decree has the same force and effect as if it 
had been passed before he died. LaksHMANAN OHETTIAR 
v.- CHIDAMBARAM OHETTIAR - Mad. 172 
——O. XXII, r. 10. Ser Civil Procedure Code, 

1908, O. XXII, r. 1 (1) 990 
0, XXII, r. 10—Application to be brought 

on record after passing of preliminary decree— 

Plea that decree was adjusted out of Court and 

that application was fraudulent—Power of Court to 

enquire into adjustment and reject application. 

In the matter’ of allowing applications under 
O. XXII, r. 10, Oivil Procedure Code, the Court 

` has a discretion, and in the exercise of that discretion, 

“would be justified in- refusing to allow such an 
application if fraud is alleged and proved against 
the applicant. - - 

Where an application was made under O. XXII, 
r. 10, to be brought on record asthe decree-holder 
after the passing of a preliminary decree and the 
judgment-debtor pleaded that:thə decree had been 
adjusted out of Court and that the application was 
fraudulent; 3 

. Held, that the Oourt ought to enquire into the 
facts and refuse the -application if fraud was 
established. RENGASAMI THEVAR v., RAMANATHAN 

= - Mad, 152 

—O, XXIII, r.1—Order under, dismissing suit 

as withdrawn—Appeal, if lies, . , 
‘ No appeal lies against an-order passed under 
O., XXIII, -r.1(1) dismissing a suit as withdrawn 
by the plaintiff. 3 

` Quære.—Whether. the order passed ‘under 
O. XXIII, r. 1 (1) dismissing the suit as withdrawn 
amounts to a “decree” and is, therefore, appeal- 
able. Jar INDRA BAHADUR SINGH v. Drreory Oom- 

_MIgSIONER, KHERI Oudh 990 
———— O. XXIII, r.1—Suit for partition by -alienee 

—Appeal from preliminary decree—Power of 

-Appellate Court to withdraw suttas regards some 

items. 

The Appellate Court has power to allow a suit 
to be withdrawn under O. XXIII, r. 1, Civil Procedure 
Code, with liberty to bring a fresh suit : 

Where a preliminary decree was passed in a parti- 
tion suit and the plaintiff appealed from the decree 
so faras it madehim Jiable for payment of debts 
and the respondent raiseda new plea that the suit 
itself was not maintainable and gota new issue 
framed on this point and the case was remitted for 
a finding on thisissue and the plaintiff thereupon 
applied tothe Appellate Court for withdrawing 
the suit so far as a particular item was concerned, 
with liberty to bring:a fresh suit and permission was 
granted ; aah i 

Held, that the appellate Court had power to grant 
permission to withdraw, inasmuch as the preliminary 
decree had been re-opened in appeal. SEETHARAMA 
Ayyarv. RAMA SUBBA IYER - ' Mad, 799 

—O KAIN, r. 1 (0, 0. KAI, r. 10—Manager, 

Court of Wards taking superintendence-of plaintiff's 

interest during pendency of suit—No appeal against 

substitution — Managers application under O. 

XXIII, r.1, to withdraw suit granted—Appeal by 

original plaintiff against this part of order, 

granting application under O. XXIII, r.1, only 

—Maintainability—Assumption of superintendence, 

whether amounts to devolution within O. XXII, 
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T. TOR: P. Court of Wards -Act (IV of 1912), 
s. 55, : 
During the pendency of the ‘suit filed - by 

the plaintiff on the original side of the Ohief 

Court in the month of May 1934, the Court 

of Wards assumed superintendence of the plaintiffs’ 

estate. On July 24,1934, the Deputy Oommis- 
sioner, as Manager of the estate, made an applica- 
tion under O. XXII, r; 10, for leave to continue 
the suit inthe place of the original plaintiffs on 
the ground that the suit could, in accordance 
with 8.55 of the U. P. Court of Wards Act,. 
only be conducted in the name of the Deputy 

Commissioner in charge of the estate. This ap- 

granted. No appeal was ‘filed 

against thatorder. On August 20, 1934, the original 

plaintiffs put in an application (No. 497 of 1934) 

praying that their names be not removed from 

the array of plaintiffs in that suit On Septem- 
ber 12, 1934,the Deputy Commissioner as Manager 
of the estate filed an application (No 573, of 

3934) under O. XXIII, r. 1, for permission to 

withdraw the suit. On December 13, 1934, the 

original plaintiffs put in an application (No.-872 
of 1934) challenging the legality of the assump- 
tion of superintendence by the Oourt of Wards. 

The Single Judge by an. order dated 

January 2, 1935, dismissed the applications Nos, 

497 and 872 filed by the original plaintiffs and 

allowed application No. 573 filed on behalf of the 

Deputy Commissioner and ordered that the suit 

be dismissed as withdrawn. The original plaintiffs 

Sppe the order passed on January 
, 1935 : 


; Held, (i) that the order granting leave to -the 


Deputy Commissioner to continue the suit: in 
-place of the original -plaintiffs necessarily, in- 
volved the removal of the names of the 


original plaintifis.” If the original: plaintifs had 
any grievance ‘against their names being removed 
in accordance with the order made under O, XXII, 
r. 10, then they had a right of appeal but 


“they did not appeal and the order of substitu- 


tion had now become final. Consequently the 
original -plaintifis had no locus standito file afi 
appeal against the order passed by. the Single 
Judge, dismissing the suit as withdrawn, on January 


2, 19455, because they were not parties to the 
suit, their names having been expressly remov- 
-ed from the .array of plaintiffs by an 


order which has become final; 
(tt), that the assumption of superintendence by 
the Court of Wards did not involve an 
“assigament, creation or devolution of any in- 
terest’ within the meaning of r. 10 
O. XXII. Jar INDRA BAHADUR SINGH v, Deputy Oom- 
MISSIONER OF KHERI Oudh 990 
——— O. XXIII, rr.1, 3—Compromise—Authority of 
Counsel to compromise—Practice to receive express 
authority from clients—Implied authority, limits 
to--Offer emanating from client—Agent of client 
accepting offer—Authority of agent to agree to the 
particular agreement not. established—Com promise, 
validity of —Matter compromised collateral- to suit 
—Decree in terms of compromise, if can be made, 


Counsel in India have the same implied 
authority to compromise an action as have 
Oounsel in the English Couris But if such 


authority is invoked to support an agreement of 
compromise the circumstances must be carefully 
examined, In the first instance the authority is 
an actual authority implied from the emgloyment . 
as Counsel, It may, however, be withdrawn . or 


of «+ 


Vol..156] 
Civil Procedure Code— contd, - nner 


limited by the client: in such a case the actual 
authority is destroyed or restricted: and the other party 
ifia ignorance of the limitation-could only rely upon 
ostensible authority. In this particular class of 
contract the possibility of successfully alleging osten- 
sible authority has been much restricted by the autho- 
rities, if in fact Counsel has had his authority 
withdrawn or restricted the Courts will not feel 
bound to enforce a compromise made by him 
contrary to the restriction even though the lack 
of actual authority is not known to the other 
party. But whatever may be the authority of 
Qounsel, whether actual or ostensible, it frequently 
happens that actions are compromised. without 
reference to the implied authority of Oounsel at 
all, In practice it constantly happens that Counsel 
do not take upon themselves to compromise a 
case without receiving express authority from 
their clients for the particular terms: and 
this positition in each particular case is mutually 
known between the parties. In such cases the parties 
are relying not on implied but on an express 
‘authority given adhoc by the client, 

‘Where in regard to a compromise each offer 

emanated from the client- and was refused or 
accepted by the client.or his lay representative 
the karpardaz, and neither Counsel was attempting 
to’ exercise any authority of his own, nor would 
he reasonably have been believedto be exercising 
his own authority, but was merely a messenger 
between the two clients: . 
- Held, that as the case had been rested on the 
implied authority of Counsel alone, if the authority 
of the karpardaz to agree on behalf of his principal 
to the particular agreement was not established, the 
compromise must fail ; 

Held, also on facts, that as the matter compromised 
was collateral to the suit not only would it not 
be binding on the parties, but it would in any 
case be a matter in respect of which the Court, 
in pursuance of O, XXIII, r.3, should not make a 
decree.’ SHEONANDAN PRASAD SINGA v. ABUL FATEH 
MOHAMMAD PC. 694 
——O. XXIII, r. 1, sub-cl. (3)—Previous suit 

Aismissed under O. XXIII, r. 1—No ‘permission 

to bring fresh suit on same subject-matter—Another 
* suit on same subject-matter, whether barred, 

Where the order dismissing the plaintiff's suit was 
undoubtedly passed under O. XXIII, r. 1, because the 
plaintiff withdrew from the suit, and it is equally 
clear. that no permission of the Court to bring a 
fresh suit in respect of the same subject-matter 
was granted to the plaintiff before his suit was dis- 
missed under O. XXII, r. 1, Oivil Procedure Code, 
the subsequent suit, whichis brought in respect of 
the same subject-matter, is barred under O. XXIII, 
r. 1, sub-el, (3) of the Code of Civil Procedure, which 


lays down that where the plaintiff withdraws from - 


his suit, he shall be precluded from instituting any 
fresh suit in respect of such subject-matter or such 
art of the claim. JaBAL BAHADUR Nigam v. Dooraa 

RASAD NIGAM Oudh 17 
——— 0.” XXIII, r. 1(3)—Withdrawal of suit—No 

order permitting filing of fresh suit—Consent of 

defendant — Fresh suit on same cause of action— 

Whether barred, - 

When a-plaint is withdrawn, - the withdrawal 
is a withdrawal within the meaning of O XXII, 
T. 1 (3), Civil Procedure. Code,- whether the 
defendant consented to the plaintiff's prayer 
for withdrawal or not. To hold that para. 3,- 
O. XXII, rl, would have. no effect, if the application 
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toby the defendant when theréis no order of the 
Court granting leave to institute a fresh suiton the 
same cause of action, would be to introduce into 
O. XXIII, r. 1, some words which are not there. 
Consequently, where the plaintiff withdraws his suit 
without permission to institute a new suit on the 
same cause of action with consent of defendant, on 
the plea that the matter would be settled out of Court 
through the intervention ofarbitratore, the plaintiff 
cannot file another suit basing his claim on the same 
title after the arbitration has failed. HELIM ULLAH v. 


HAKIM ALI Cal. 386 
——O. XXIII, r. 3. See Civil Procedure Code, 

1908, s. 98 1050 
———O. XXIII, r. 3—Power of Advocates to 


compromise on behalf of clients—Limitation—Court 
finding that there was misunderstanding between 
party and Counsel—Compromise, if will be given 
-effect-to—Legal practitioner. ` 
The Advocates ofthe High Court have ostensible 
authority to compromisea suit. But in cases 


whore they have taken express instructions from , 


their clients, and there is some misunderstanding 


as to whether the client appreciated that she had . 


consented toa compromise in the same sensein 
which it was understood by the Advocate, it is 
open to the Court to refuse its assistance for. the 
purpose of implementing the compromise if in 
ne discretion it thinks it isright and proper to 
0 80. $ 

Where there is reason to suppose that -there 
was some misunderstanding between a party and 
that party's Advocate, the Advocate being under 
the impression that the party was expressly 
assenting toa compromise on certain terms while 


. the party did. not appreciate that she was 


consenting to a compromise in the same sense, 
it- is open to the Court to refuse to give effect 
to the compromise. Ma Auma v. Ma Kain THAN 
Rang. 665 
—— 0. XXII, r. 3, “Sch. Il—Suit filed— 
Arbitration outside Court—Parties. stating it 
has been adjusted—O. XXIII, r. 3, applicability 
Maiter, when governed by Sch, II. 


If parties come to the Court with a cut and dried 
statement that the matters in dispute between them. , 
have been adjusted, then O, XXIII, r. 3, Civil — 


Procedure Oode, applies, but if they come to the: 
Court stating that it is true that they have re« 
ferred their dispute to arbitration but that they 
do not agree mutually to accept ‘the decision 
which has been arrived at by another person, 
then the-matter is no longer governed by O. XXIII, 
r.3,andin that case there being no agreement, 
the matter must be considered in the light of Sch. II, 
in fact O. XXIII, r. 3, distinctly contemplates that 
if the agreement, compromise or satisfaction presented 
to the Court is fit to be recorded thereand then a 
decree in accordance therewith shall be passed. lt 
is obvious that an agreement to go to arbitration and 
accept the award is not of such a nature that a decree 
can be passed in accordance therewith and the award 
whichis ultimately made by arbitration isin no 
sense a part of the agreement, BHIMRAT KANAI LAL 
Fiem v. MUNIA SETHANI Pat.1050 
O, XXXII, r. 7—Penal Code (Act XLV. of 
18€0), s. 420—Partition suit — Mother accepting 
valuation by son, though having ample opportunities 
to ascertain its value—Compromise decree—Com- 
plaint for cheating—Maintainability—Remedy of 
mother. et 
Ina suit for partition of the property of the de- 


for withdrawal- made - by the- plaintiff is consented ceased, the mother in addition to being a party 


ee 
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represented her minor sons as next friend. The 
major son and his son, a minor, were defendants. The 
mother, though she had ample opportunities of 
ascertaining the value of the properties, accepted the 
valuation by the son. A decree was passed. Sub- 
sequently, she filed acomplaint against the son for 
cheating : p g 
Held, that the mother's remedy wasto apply in 
the first instance tothe Civil Court to have the 
decree vacated and if she succeeded thers vould be 
ample time for her to move the Oivil Court to pro- 
secute her son, and that the son was not criminally 
liable for cheating eet other ofenves he might 
itted. VIRJI KALLĪANJI V. EMPEROR 
have committe PE ee 
O. XXXIII, r 2—Title suit — Application to 
continue suit in forma pauperis —Amendment of 
‘application to one for permission to sue as pauper 
—Dismissal of suit—Effect—Further proceedings— 
‘Jurisdiction of Court to entertarn. : 
“A title suit brought by the plaintiff was ultimately 
dismissed by an order of the High Court, dated Jan- 
uary 22, 1934. In November, 1932, however, the plaint- 
iff had filed another apakah on to continue title suit 


in forma pauperis whi 





ich was numbered as a pauper 

ase. This application, which had been dismissed for 
default on November 11, 1933, came up for final 
disposal on June 19, 1934. At the hearing, .the 
plaintiff altered the form of the application, and 
urged it as one for permission to sue in forma 
pauperis. The lower Oourt held that the petitioner 
could not continue the title suit even if it was 
found he was a pauper. It also held that the 
second application was registered independently, 
and treated by the Court as an application to sue 
in forma pauperis and not to continue the suit 
in’ forma pauperis and that the Oourt had ample 
jurisdiction to treat it as an independent appli- 
“la, that there was before the lower Court 
throughout the whole of _ these proceedings, one 
single plaint, the plaint in title suit comprising 
oné cause of action, That suit had poen. kake 

the application now in question ca 1 

a E with the dismissal of the suit, 
the’sole cause of action disappeared. 16 was not 
therefore within the jurisdiction of the Court „t0 
entertain further proceedings in the matter Nor 
was it entirely -correct to say that the application 
was one to sue in forma pauperis, and not to 
continue the suit informa pauperis, S.M, Bosz v. 
Hariz MUHAMMAD FATEH NASIB Cal. 959 
O. XXXIII, rr. 2, 8,15, O. Vil—A pplication 

to sue in forma pauperis, whether a plaint— Court 

rejecting it, whether bound to consider if it is to be 

accepted or rejected under O. VII. 

Under O. XXXIII, r. 2, Civil Procedure Oode, the 
application should contain all particulars required 
in‘a pleint of a suit. Rule 5 provides for 
circumstances under which a Court is entitled 
to` reject an application to sue 12 forma 
pauperis. But from neither of these rules can it be 
said that for. all purposes such an application is a 
plaint. Under O. XXXIII, r. 8, when once the 
application is granted the particulars which have 
already been given are treated as those of a plaint ; 
but under r. 15 of the same order ifthe application 
is rejected, the plaintif then has to proceed in the 
ordinary way. lt may be that the particulars he 
has given will be the same and indeed he will pre- 
sent the same document as the plaint while pro- 
ceeding in the ordinary way. But it by no means 
follows. that the Court is then bound to consider 
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whether the document containing or confirming the 
particulars of the application is to be rejected or 
accepted under O, VII. Until the matter comes 


before the Court in the proper form, that is to say, 
in the form ofa document beinga plaint, together 


with the court-fees, the Oourt is not in a position 
either to accept or to reject the plaint. SUDHIR 
KUMAR OHOUDHURI V, JAGANNATH MARWARI Pat. 402 


———0, XXXIV, r. 1, O. 1, r. 9—Mortgage — Right 
of first mortgagee to bar second morigagee'’s right 
to redeem—Omission to exercise right in suit 
against mortgagors — Subsequent separate suit — 
Maintainability, 

Order O. XXXIV, r, 1, Civil Procedure Code, isa 
rule of procedure only and there is nothing in the 
rule which either does, or can deprive a first mort- 


gages of his inherent right to bar the equity of 
redemption ofa second mortgagee. Of course, if a 
first mortgagee unnecessarily, or from improper 


motives, brings two suits, he might be made to sufer 
in the matter of costs. But a first mortgagee cannot 
in any case, be deprived of his right to bar the 
rightof a second mortgagee to redeem hismort- 
gege, and having, whether deliberately or by 


oversight or through ignorance, omitted to exercise - 


his right in the suit against the mortgagors, there 

is nothing to prevent him from doing so in a sub- 

sequent separate suit. Ram Sasan v, K. S. P. SUBIAH 

NAIDU Rang. 318 

— O. XXXIV, rr. 2, 4, 11—Question regarding 
interest up to date of, decree— Whether within 
Court's discretion. 





Order XXXIV, rr. 2 aad 4, Civil Procedure, Oode, ‘ 


deal respectively with a decree in 
for foreclosure and for sale, and the words used in 
the rules seem toinfer that the question of interest 
upto the date of the decree isone which is not 


within the discretion of the Court. But O. XXXIV, - 
. T. (11) dealing with interest after the decree, is clearly 


a matter within the discretion of the Oourt, as the 


word used there is ‘may’, SorasmaL Marwari v. 
Horo Rat Pat. 290 
———— O, XXXIV, r. 7— Mortgage executed by 


minor—Suit to set aside mortgage—Decree directing- 


plaintiff to pay up mortgage amount and declaring 
mortgage void and directing it to be cancelled and 


delivered—Whether redemption decree—Mortgagee's. 


right to apply for sale on default of payment. 

Where ina suit to have a mortgage declared in- 
valid and asking for its cancellation on the ground 
that the executant was a minor on the date 
when heexecuted the mortgage, a decree was passed 
upholding the plea of minority but directing that 
the plaintifis should pay to the mortgagees the 
mortgage amount with interest before a certain date 
as the money had been obtained by fraud and used for 
the benefit of the minorand that on such payment 
the mortgagee Bank should deliver to the plaintiffs the 
mortgage deed duly cancelled with the title deeds and 
payment was not made on the prescribed date ; 

Held, that the decree was in the nature of a 
redemption decree and the mortgagees were entitled 
to claim the benefit of O XXXIV, r. 7, Civil Proce- 
dure Code, and to ask for an order for the sale of 
the properties comprised in the mortgage. NEDUNGADI 
Bank, LTD. v THAYARAMMAL Mad. 594 
——-——0. XXXIX, r. 1—Injunction under—Security 

bond given in pursuance of order of trial Court 

under 0. XXXIX, r. 1— Whether becomes 
ineffectual as soon as case is disposed of—Surety's 
liability ~Hatent of. 

An injunction issued under O. XXXIX, x. 1, Civil 
Procedure Code, subsists only until the disposal of the 


a mortgage suit 


t 
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suit or until further orders. Hence it cannot be 
said that a security bond, -which is furnished merely 
with the object of vacating an order of injunction 
which does not itself subsist beyond the disposal 
- of the suit, would survive the injunction itself and 
be resuscitate as soon as the decree is made. 

Consequently, a security bond given in pursuance of 
an orderofthe trial Court under O. XXXIX,r.1, 
Givil Procedure Code becomes ineffectual as soon as 
the case is disposed of byitand doesnot enure to 
the benefit of the decree-holder so as to enable him 
to enforce the decree of the Appellate Oourt against 
the surety, KHUSEI Ram v. FIRM MUKAT BEHARI LAL- 
Tzs PaL Lah. 912 
— O. XXXIX, rr. 1, 2—Injunction to restrain 

defendant from ejecting plaintiff — Suit for 

declaration— Prima facie case of ownership not 
made out—Injunction, if can be issued. 

An injunction to restrain the defendant from 
ejecting the plaintiff in execution proceedings, pend- 
ing suit for declaration of ownership should not be 
granted when the plaintiff has not made out a 
prima facie case that he ia the owner of the 
property. BAGoMAL HOTOBAND v. DHARAMBAT JETHMAL 





Sind 698 

———O, XXXIX, r. 2. Ses Copyright 841 
——O.XL, m1. . 

Sze Malabar Law 229 

Sez Receiver 724 


—-—O. XL, r. 3(C), 
1908, O. XX1, r, 11 

—-— 0. XL, r. 3 (c)—Receiver—Party assuming 
ofice gs Receiver—Account for monies collected 
before appointment—Power of Court to order. 


Sez Civil Procedure Sode, 
886 


The Court has no power to order a Receiveras sach 


to account for monies collected by himas a party 
before he assumed office’'as Receiver. RAMACHANDRAM 
CHETTIAR V. VERIVODA OHETTIAR Mad. 886 
———-O.XLI, r. 5—Appeal—Deposit of decree 

amount—Stay of execution—Amount not withdrawn 

.by furnishing security—Investment of deposit im 

Government securities—Investment appreciating in 

value—Decree—Decree-holder, if entitled to profit— 

Execution, 

An order was passed, on an appeal by a judgment- 
debtor, to stay execution on his depositing the dec- 
fetal amount. This was done andthe decree-holder 
was allowed to withdraw the sum on furnishing 
security but he did not do so, On this, the judg- 
ment-debtor made afresh application and according- 
ly the amount deposited was invested in Qovern- 
ment promissory notes. By the time the final decree 
was passed, the investment had largely appreciated 
owing toa rise in the valueof the securities. The 
decree-holder claimed the securities : 

Held, that under the decree, all that the decree-holder 
could claim was the sum found due, with interest 
which had been awarded at six per cent. and that 
no more could be given to him, while the profit must 
go to the person who made the deposit. KesHAVLAL 
MANILAL v. CHANDULAL BALABEAI Bom. 244 

O. XLI, r. 19. Sse Letters Patent (Lah), 

cl. 10 f 454 


———— 0O. XLI, r. 20—Limitation Act (IX_ of 1903), 
s. 5— Joint decree-holders—Appeal against some 
alone—Power of Court toimplead others after 
limitation—‘Interested in the appeal’, meaning of— 
Effect of order under 3.5, Limitation Act. 

A judgment-debtor against whom an order in 
execution was passed preferred an appeal against 
it in time but omitted to implead one of the joint 
decree-holders as a respondent. Subsequently, after 
phe expiry of the period of limitation, he applied 
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for impleading him as a party and for excusing 
delay under s. 5, Limitation Act, and both the peti- 
tions were allowed ; i 

Held, that asthe appeal had abated as against 
the decree-holder who had notbeen impleaded, he 
was not a party ‘interested in the appeal’ within 
the meaning of O. XLI, r. 20, Oivil Procedure Code, 
and the Court had no power to implead himas a 
party. , 

Held, further that the order excusing delay made 
under s. 5, Limitation Act, had not been appealed 
from and had become final and it did not make any 
difference as this order could logically be passed only 
after the order to impleadas party. KRISHNASWAMI 
IYER v. SANKARAPPA NAIDU Mad. 110 
—— — O, XLI, r. 23. Esg Civil Procedure Code, 


1908, s. 115 381, 958 
———OXLI, r, 27. Ses Oivil Procedure Code, 
1908, s. 115 662 


TO, XLI, r, 27 — Admission of additional 
evidence by Appellate Court, 
An Appellate Court invited 

evidence on appeal under O. XLI, r. 27, Oivil Pro- 

cedure Code, should do so with great caution. Such 
additional evidence may be admitted if the Court 
finds it necessary to enable it to pronounce judg- 
ment; Dwarka Kam v. Parnaw PRASAD SINGH 

Pat, 859 

—— — O. XLI, r. 27, s. 161—Appeal—No lacuna in 
evidence as it stands—Summoning additional evi- 
dence in stage of appéal to compare documents— 
Legality of—Remand under s. 151— Such evidence is 
to be eliminated. 

Where thereis no lacuna in thə evidence as it 
stands on the record, the Judge should not go out 
of his way to summon additional evidence in the 
stage of appeal in order that he may be able to 
compare it with the documents relied upon by the 
plaintiff. Such a procedure is wholly erroneous and 
the evidence so taken should be eliminated. In 
such cases, the High Court will remand the case 
under s. 151, Civil Procedure Oode, with direction 
to dispose of the case after eliminating such evi» 
dence. BARKAT Ati v. KARTAR SINGH Lah. 253 
O. XLII. See Letters Patent (Lah), cl. a A 

5 





to admit additional 





O. XLIII, r. 1 (q)— Application for attachment 
before judgment rejected—Order, if appealable, 

_ An order rejecting the application for attachment 
before judgment is not such an order as is made 
appeelable by O. XLIII, r. 1 (q9), Civil Procedure 
Code. KEDARNATH HIMATSINGHKA v, TEJPAL MARWARI 

Pat, 981 

—O. XLVII, r. 1—Review—Applicant could have 

discovered matter if he had exercised due diligence— 

Application, if can be allowed—Proof that new 

matter would have proved his case conclusively— 
Necessity of. 

“Where it appears that if the petitioners hed only 
exercised due diligence they would have discovered 
the matter, the petition for review will not ba 
allowed. An applicant for review under O, XLVII, 
r.1, Civil Procedure Code, must not only have not 
known the existence of the new matter but he must 
also show that such matter will prove his case conclu- 
sively. V. E. A. CHETIYAR Firm v. KARUPPAN 
OHETTYAR Rang. 733 
— —— Sch. Il, para. 15—Scope of—It is enough if 

award is made in time. : 

Paragraph 15 of Sch. IJ, Civil Procedure Code, only 
means that an award might be set aside if it was not 
made in time, . There is nothing in the paragraph 
to indicate, that there is any necessity for the award 
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being submitted or delivered or filed in time in 

order to maintain its validity. Axsnoy Kymar NANDI 

v. 8. O. Dass & Co. Cal. 165 

—Sch, |, para. 15 (1) (0)—'Or being otherwise 
invalid’ in para. 15 (1) (c) —Meaning of. 

The legislature by inserting the words “or being 
otherwise invalid" in para, 15 (1) (e) intended and 
provided that every ground upon which the validity 
of ‘the award in law could be challenged should 
fall within the ambit of para, 15 (1), Sch. IT, and- 
could be relied on as a ground for setting aside 
the award. U BEIN Win v, OENTRAL PLUMBING Co:, 
Lip, ‘ Rang. 414 
+ paras. 16 (2),15 (1) (c)—Decree 

based on judgment in accordance with award— 
~- Appeal, when Lies, -- f 
- Under para. 16 (2), Sch. II, Qivil Procedure-Oode; 
no appeal lies from a decree based upon a judg- 
ment pronounced in accordance with an` award: 
except upon one or other of the two grounds there- 
in prescribed.” U Szin Win v. CENTRAL PLUMBING 
Go, LTD., : MH Rang 414 
—— -para.17—Document of ‘agreement to 

refer the matter in dispute—Agreement not forth- 
coming and terms not known—Whether can be filed, 











Paragraph 17: of Sch. IJ, Civil Procedure 
Code, contemplates that the agreement should 
be in writing -and should be before : the 


Oourt, so that ib may be ordered to be filed in 
order” that an arbitrator may be appointed in 


accordance with its provisions and he may be 
called upon to act upon the agreement, It is 
not necessary that the document should be in 


the form of a written contract 
parties soas to be an instrument or document; but 
it is certainly necessary that there should be 
some writing which should embody the whole 
of the agreement, Once the Court is satisfied that 
the agreement, which is in writing and is 
before it, was entered into by the parties, it can 
proceed under para. 17, but where no writing 
is, produced and the terms of it are not admit- - 
ted, the Court cannot order it to be filed without 
first ascertaining the terms, as to which it 
. would have to hold an‘ enquiry. Where, therefore, 


-signed by the 


the original document is not forthcoming and 
its. terms cannot be ascertained exactly, ard, there- 
fore, it would be impossible for the arbitrator- 


to decide how to act, it is a sufficient, cause for 
not ordering the agreement to be filed. Fina MAKHAN 
Lat Laogmi NARAIN v. FIRM ABHAI RAM-CHUNNI Lat 
: < All. 904 
Kana aaa para, 20—Madras Civil Courts Act 

(IT of 1873), s. 13— Appeal from order on 

application to file award—Valuation for jurisdiction 

~—~Subject-matter of appeal, 

The subject-matter of an appeal from an order 
on an application to file an award which had been 
numbered and registered as a suit is the subject- 
matter of the award itself and the appeal should, 
therefore, be valued for purposes of jurisdiction 
on the basis of the subject matter of the award. 
KUPPUSWAMY OHBTTY v. AYYAMMAL AMMAL Mad. 916 
———Sch. Ill, O. XXI, r. 1140), Ses Civil Pro- 

cedure Oode, 1908, s. 68 
Companies Act (Vil of 1913), s. 3—Power under. 

proviso to s. "3 conferred cn District Court—Original 

jurisdiction of that Court, if exclusive—Revisional 
jurisdiction of High. Court, if ousted. 

The District Judgeempowered by the Local 
Government under proviso to s. 8, Companies 
Act, has exclusive original jurisdiction to decide 
pl. matters arising under the Companies Act, 

ge eae oe i 1 


INDIAN Gasiis 


65. 


[i935 


Companies Act—conid. 
with reference to companies, the registered 
offices of which are within his District, But 
the exclusive original jurisdiction conferred on the 
District Court can in no way oust the revisional 
jurisdiction that is conferred on-tha High Court 
by s. 115, Civil Procedure Code, unless. that: 
jurisdiction is either expressly or impliedly. 
ousted by the Companies act or the Dis- 
trict Court while exercising jurisdiction: 
under that Act, is- not subordinate to 
the High Court within the meaning of s. 115. 
There is nothing in the Companies Act, either- 
expressly or impliedly ousting the revisional 
jurisdiction of the High Court. In the absence 
of such a provision the limits. of the revisional- 
jurisdiction of the High Court must be ascer- 
tained by reference to s. 115, Givil Procedure 
Code. BRITISH INDIA CORPORATION, Lro, v SHANTI 
NARAIN All, 1088 
——— 8.153 (1) (2)—Scheme~Only the class of 

creditors framing scheme are bound by it—Depositor® 

obtaining decree against Bank—Subsequent scheme, - 

if binding on him. A 

It is only the class of creditors who framed- a. 
scheme that are bound by it, Where a scheme ia. 
framed by the depositors with the object of saving 
the Bank, a person who is no longer a’ depositor 
but has obtained a decree and isa judgment-creditor- 
is not bound by it. It would be most unreasonable 
to hold. that the arrangement made by the depositors 
in their own exclusive interest should be binding 
upon other persons who have conflicting interests, 
SHUSHILA Baba Basu v. ANJUMAN TRADING & BANKING 
“Oo.,.Lrp, Cal. 590 
———$8, 153, 54, 6—Varying conditional rights 

and privileges given to various share-holders by 

Memorandum, whether amounts to alteration of * 

conditions in memorandum—Whether tantamount 

to compromise within s. 153~—Resolution -sweeping 
away rights and [privileges of ordinary and 
deferred shares and leaving both with same rights 

—Validity—Proposal to. make these in one— 
- Consolidation, - 
-To vary the conditional rights and privileges 
given to various classes of shares by the memo- 
randum does not amount to analteration of tRe 
conditions contained in the memorandum, because ` 
one of the conditions in the memorandum is that? 
the rights and privileges are subject to variation, 
To hold otherwise would be to ignore the con-: 
dition in the memorandum providing for variation 
in the rights for the time being attaching -to - 
particular classes of shares. In order to ascertain - 
the rights attaching to particular classes of- 
shares, the memorandum must be read and: 
given effect to us awhole, unless any particular - 
provision of the same violates an express pro- 
vision of the Statute, in which case, that particular 
provision will be treated as invalid. 

The mere fact that year after year the com- - 
pany, by appropriate means, varies the rights of 
different claeses of shares cannot be tantamount - 
to a compromise or arrapgement-. between the- 
company and its members or to a variation of 
the conditions in the Memorandum of Associa-° 
tion, 

A resolution which has the effect of sweep- 
ing away the rights and privileges attaching 
to the ordinary and deferred shares and which 
leaves two classes of, shares with precisely the 
same ‘rights is perfectly valid and does not require ' 
the sanction of the Uourt. But where even. 
after . this resolution a deferred share gannot bẹ- 
- = - + z P: = a 
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sold as an ordinary one,a proposal to make these 
two , classes of shares into one class involves a 
consolidation of the different classes of shares 
and such consolidation modifies the condition of 
the memorandum. BRITISH INDIA Corporation, LTD. 
v, SHANTI NARAIN All. 1088 
c --8.156—Company going into liquidation— 

Liability of share-holders for unpaid calls. 

Section 156, Companies Act, imposes new rights 
and liabilities upon share-holders as soon as 
the liquidation proceedings start, As soon asa 
company gces into liquidation, this section 
saddles the share-holders with a new liability 

_in respect of unpaid calls and such unpaid 
calls are recoverable at the instance of the 
liquidators though barred by time and though 
the company could not recover them. JaGRAON 
Trapine SYNDIOATE, LTD, v. MANAK CHAND-ROSHAN 
Lau Lah. 951 

s. 229— Provincial Insolvency Act (V of 

1920), s 34 (2)— Assessment of Income Tax on 

Company before winding-up and without working 

into accounts—Income Tax Officer, claiming this 

as debt—Official Liquidator, if can call for proof 
of the debt. 

The provisions of s. 34 (2), Provincial Insolvency Act 
applies to all debts including judgment-debts and by 
s. 229, Companies Act, this provision is applicable to 
Insolvent Companies, 

Where there has been a genuine contest between 8 
claimant on the one hand and 2 Company which gues 
into liquidation later on on the other, and ths partics 

‘have fought oun the case bona fide, it should not be 
open to the Officia: Liquidatur to re-cpen tbe case cr 
to go behind the judgment ard to look into the con- 
sideration for the same, but where a decree resis un 
some thing leas than a roal trial on the merits of the 
case or there are circumstances justifying the Official 
Liquidator to doubt the bona fidis of the judgmect 
or to suspect a miscarriage cf justice, it would be 
open to the Official Liquidator to reject the decree 
and call for fresh proof of the claim. Where there- 
fore the assessment of the Income Tax on the Com- 
pamy before its winding up, had been made on au 
estimated income withont the accounts being looked 
foto and these accounts show that the Company did 
not make any profit during the year, but on the con- 
trary it suffered a loss, under these circumstances the 
‘assessment is clearly unjustified and the Official 
Liquidator can question the validity of the assess- 
ment debt and call for its proof. Incomum TAx OFFICER, 
LUOKNOW?, | UCRNOW SUGAR Works, Lro Oudh 708 
——Table A, Art. 94—Director who ceased to 
be director, entering into agreement on behalf of 

Company with third person—Share-holders agreeing 

to ratify — Irregularity, if cured—Company, if 

can challenge act of director—Estoppel. 

A person who ceased to be a director by the 
expiry of period for which he was elected, entered 
into an agreement as director on behalf of the Com- 
pany with 8 third party and the other share-holders 
agreed to ratifyand carry out the terms of the 
agreement : - ` 

Held, that the irregularity, if any, was cured by 
Art, 94, Table A, Companies Act, and the Company 
“was estopped from challenging the validity of the 
agreement onthe ground that the director was not 
duly appointed. CHARLES JOSEPH v, KYAUKTAGA 
Grant Co., LTD. Rang. 196 
Company—Clause in memorandum not imposing 

obligation but only a detail of management— Whether 

a vital condition, 

A clause inthe memorandum which is not incor- 
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porated amongst the objects of the Oompany and 
does not purport to impose any obligation of ser- 
vice upon the agents but merely provides what re- 
muneration the agents shallreceive and merely im- 
poses on the Company an obligation as to manage- 
ment, is not a vital part of the constitution of the 
Oompany. RAMKUMAR POTDAR v. SHOLAPUR SPINNING 
& WRAvING Oo., LTD. Bom. 80 


Contract before formation of Company— 

Company, if bound. 

A Company cannot be bound bya contract 
entered into on its behalf before the Company 
was formed, and it is not competent to bring a 
Company in existence bound to enter into contract 
with a third party, the terms of which have 
been arranged beforethe Oompany was formed. It 
is for the Company to consider after its formation 
whether it will enter into the contract or not, 
Ramu Kumar POTDAR v. SHOLAPUR SPINNING & WBAVING 
Oo., LTD. Bom. 80 
Internal management of Company—Court, if 

will interfere at instance of minority. 

The Court does not generally interfere with the 
internal management of the affairs ofa Company, 
and, if the majority of the share-holders consider 
that a particular contract of employment should be 
terminated, the <‘ourt would mot, as a rule, consider 
the matter at the instance ofa minority of share- 
holders. Ram Komar POTDAR V SHoLAPUR SPINNING & 
Weavine Co, LTD. Bom. 380 


—Vanaying ayents~ Provision in Articles for 
immediate execution of agreement with managing 
egents—Managing agents drawing monies from 
bank for their remuneration and preliminary 
ex renses— Agreement not executed —Suit by Company 
—Inability of Bank—Articles, how far notice to 
strangers—Managing agents, whether liable to refund 
the moneys—Action for money had and received, 
nature of. , 

Tre Articles of Association of a Company directed 
the Directors to execute forthwith a deed of agree- 
ment of managing agency with a firm, which was 
scheduled to the Articles. The firm, purporting to 
act as managing agents, began to operate on an 
account with a Bank. They drew money from the 
Bank for paying themselves their remuneration and 
for the preliminary expenses incurred by them for 
the Company. The agreement was not in fact exe- 
cuted, and the firm subsequently resigned their 
agency. The Company sued the Bank and the firm 
for recovery ofthe monies drawn by the firm on 
the Company's account : 

Held, (1) that though strangers toa Company have 
constructive notice of the Memorandum and Articles, 
they are entitled to assume that the provisions 
therein contained have been complied with by the 
officere of the Company and ths Bank was, therefore, 
entitled to assume in this case that the agreement 
had been executed and was, therefore, not liable to 

mpany : 

a tho Company was not entitled to recover 

the amounts from the firm as money had and re- 

ceived, as the firm had drawn only such sums as 
they would have been lawfully entitled to draw if 
tho agreement had been executed. 

Money carinot be recovered back as money had 
and received if the circumstances are such that there 
is nothing unconscionable or improper in the defend- 
ant having retained the money, even though he 
could not have maintained an action in law for 
recovering the same from the plaintiff, i 

{Nature of an action for money bad and received 
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discussed.] SrRER MRENAKSHI MILLS, LtD. v, OALLIANGEE 
-& Sons Mad. 570 
~ Memorandum of Association — Whether 
constitutes contract between Company and third 
party named therein. 
The memorandum of association of a Company 
does not constitute acontract between the Com- 





‘pany anda third party who may be named there- 


in Ram Kumar POTDAR v, SHOLAPUR 
Weavine Co., LTD. 


SPINNING & 
Bon. 80 


Compromlse — Absence of separate record of 
compromise—Decree, contents of (obiter). 
Obiter—If there is no separate! record of the 


compromise the decree ought to recite the fact of a 
vompromise and its fermsand then proceed to set 
out the orders made by the Oourt to enforce the 
decree. SHEONANDAN PRASAD SINGH v. ABUL FATEH 
MOHAMMAD P. C. 694 
Contempt of Court—Contempt—Article in news- 

paper — Held, on construction of article that contempt 

was committed, . 

In an article ina newspaper headed ‘Calcutta 
High Court’ consisting of two paras, in para. 1 
reference was made toa discussion which was 
said to have taken placethe day before in the 
Bengal Legislature Council about the administra- 
tion of the Calcutta High Oourt, Then it was 
said that everyj word of Mr. N. K. Basu, who was 
one of the speakers in that discussion, was true, 
Then appeared the following passage: 

“It isso unfortunateand regrettable that af the 
present day the Chief Justice and the Judges find 
a peculiar delight in hobnobbing with the Bxe- 
cutive withthe result the judiciary is robbed 
of its independence which at one time attracted the 
admiration of the whole country.” Then is was said: 
“The old order of things has vanished. We wish 
the Chief Justice and the Judges will appreciate 
the sentiments of the public. The generation 
that has gone by should be an ideal tothem.” 

Held (Per Full Bench) that the words made a 
very serious allegation upon the Chief Justice and 
Judges of the High Court in their judicial capaci- 
ties and were within the definition of contempt 
by scandalising the Court and the Editor, and the 
Printer and Publisher should be adjudgedto be 
guilty of contempt of Oourt in respect of publishing 
the same; and that the High Court had the 
right to punish by summary procedure the contempt 


- of Court by scandalising the Court. Tusnar KANTI 


Guosx, EDITOR, AMRITA Bazar PATRIKA, In the matter 
of Cal. 1055 F. B, 
Contempt, if can arise except in respect of a 

case which has been heard or is pending. 
It is wrong to say that there can be no 
of Court except in respect of a case 


Guosa, EDITOR, AMRITA AAZAR PATRIKA, In the matter 
of i Cal. 1055 F. B. 
Interrogatories served—Answers defamatory 
of the presiding officer—No proceedings under 
Contempt of Courts Act should be taken—Remedy 
is under Penal Code—Penal Code (Act XLV of 
41¢67,s. 500, 
Where in a Court of the Magistrate a person 
states in his answers to the interrogatories served on 
him. thatthe Chief Reader had friendly relations 
and inflnence over the Court which acted dishonest- 
ly and imposed a fine of Rs. 40, the statement is 
defamatory against the presiding officer which is a 
criminal offence under Penal odei. and for which 
the officer concerned has a remedy by way of filing 





a complaint; 


INDIAN OASES. 


. to keepthe streams of justice 
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Held, in the above case that the High Court would 
not take cognizance of the offence as one falling 
uuder the Contempt of Courts Act, ZIAYL Hasan V. - 
Aziz AHMED All, 542 
—Kinds of contempt — Contempt of Court, . 

significance of —Court, meaning of. 

Per Mukerji, J.—There are three different sorts 
of contempts, One kind of contempt is scanda- 
lising the Court itself, There may likewise 
be a contempt in abusing parties who are 
concerned in causes, There may be also a. 
contempt of the Court in prejudicing mankind 
against persons beforethe cause is heard. There 
cannot be anything of greater consequence than 
clear and pure, 





that parties may proceed with safety both to 
themselves and their characters. 
By the word ‘Court’, is meant the Judges who 


constitute it and whoare entrusted by the constitu- 
tion with a portion of jurisdiction defined and marked 
out by the common law, or Acts of Parliament. 
Contempt of the Court’ involves two ideas, contempt 
oftheir power and contempt of their authority 
The word ‘authority’ is frequently used to express 
both the right of declaring the law which is 
properly called jurisdiction. and of enforcing 
obedience to it, in which sense it is equivalent to 
the word power; but by the word ‘authority’ is not 
meant that coercive power ofthe Judges, but the 
deference and respect whichis paid to them and 
their acts, from an opinion of their justice and 
integrity. TusHar KANTI Guosu, EDITOR, AMRITA 
Bazar PATRIKA, In the matter of Cal. 1055 F B. 
———Liability of printer and publisher for 

publication. , 

lt is an unfortunate state of affairs if the official 
printer of newspapers printed in English has only 
an imperfect acquaintance with the English language, 
He, like the Editor, hasa duty to see that a con- 
tempt of Oourt is not committed by the paper he 
prints and publishes, Tusuar KANTI Guosu, EDITOR, 


AMRITA BAZAR PATRIKA, In the matter of 


Cal. 1055 F. B. 
Nagpur Judicial Commissioner's Court has 
no power to punish contempt of Courts subordmmate 
to tt—Quaere— Whether the Judicial Commissioner's 





Court has power to punish for contempt of As 

own proceedings committed out of Court. 

The Nagpur Judicial Oommissioner's Oourt is 
nota Oourt of Record and has nopower either 


by Statute or otherwise, to punish contempt of 
Courts subordinate to it either civil or crimi-- 
nal. 

Quaere.— Whether the Judicial Commissioner's Court 
has power to punish for contempt of its own pro- 
ceedings committed out of Oourt? HIRABAI v. 
MANGALOHAND Nag. 666 
—-———Right to punish by summary procedure— 

Summary procedure, object of —Contempt, essence of. 

Per Derbyshire, C.J.—The right to punish by 
summary procedure contempts of Court by 
scandalising the Oourt still exists. 

It isas much a contempt of Court to say that 
the judiciary has lost its independence by reason 
of something it is alleged to have done out of 
Court, as to say that asa result of a case it 
has decided, it isclear that it has no inde- 
pendence or has lost what ithad. It is immaterial 
whether the attackon the Judge is with reference 
to a cause about to be tried, or actually under 
trial, or recently adjudged; in each instance, the 
tendency is to poison the fountain of justice, to 
create distrust, and to destroy the confidence of the 
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people in the Courts which are of prime im- 
portance to them in the protection of their 
yights and liberties. : 
- Per Mukerji, J—Every form of contempt of 
Court is not to bedealt with in the summary form. 
The disadvantages that it causes to the party 
brought up before the Court tobe dealt with, 
precluding him from taking a plea and depriv- 
. ing himof his defence, are obvious, These are 
no technical considerations but very serious con- 
- siderations indeed. And unless the Court is sure 
that such a procedure has ever been adopted in 
any case similar in nature to theone before it, or 
the Court feels that no other efficient remedy is 
really available, the Court cannot justify its sum- 
mary action in any given case. It isa clear con- 
travention of the fundamental rights of an accused 
to be regularly tried to deal with him summarily 
ifno real urgency to resort to 8 summary pro- 
cedure is disclosed. Vindication of the dignity of 
the Court apart from any question ofa tendency 
to obstruct justice or prejudice a trial in con- 
nection with any particular case has fever been 
consideredin any decision as justifying summary 
proceedings in contempt. lt is this actual in- 
terference with justice which is involved incon- 
tempt of Court with regard to which - Court. 
have chosen to takeaction in summary proceedings, 
The object of the discipline enforced by the Court 
in case of contempt of Court is not to vindi- 
cate the dignity of the Court or the person of 
the Judge but to prevent undue interference 
with the administration of justice. The object 
of ‘the power to punish summarily is protec- 
tive and admonitory; the reason of the Court's 
jurisdiction to commit for contempt is not for 
the protection of the dignity of the Court 
or ‘of its individual members but for the pro- 
tection of the public,though it may be and often 
is that the public are to be protected by 
the upholding and maintaining untarnished the glory 
and reputation of the Court as regards its 
authority, fairness and impartiality. The true point 
of viewfrom which the question has to be 
looked atin order to.ascertain whether a scanda- 
lisation of the Court is a -contempt deserving of 
being dealt with summarily is to examine the 
circumstances of the case and see whether in 
reality there is a tendency in the offending pub- 
lication to obstruct the ordinary course of justice 
or prejudice the trial. If the reality of the thing 
is to be regarded, the only cases in which such 
procedure would be justified would be cages 
where the offending publication has some rela- 
tion to a cauee or aproceeding either expected 
to come or is pending or has been disposed of, 
While the dignity of the Court must always be 
upheld and maintained itis only the class of 
cases in which it becomes necessary to uphold and 
maintain: it for some immediate specific purpose 
that the summary jurisdiction can belegitimately 
exercised, i 
The essence of contempt is action or inaction 
amounting to an interference with or obstruc- 
tion to orhaving a tendency to interfere with 
or to obstruct the due administration of _ justice. 
Lowering the dignity of the Courtor shaking the 
confidence of the public-in it, is undoubtedly re- 
prehensible. But if general remarks impugning 
the independence of a Court are made, such remarks 
can tend ‘to -interfere with or obstruct the ad- 
ministzation of justice, only indirectly and remotely 
and in an ideal sense. And in such cases there 
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can be no warrant for the exercise of the extra- 
ordinary powers which the Court possesses to deal 
with contempts. 

Simply because summary procedure is a conve- 
nient remedy, it should not be resorted to. 

Per Costello, J — It cannot be gainsaid that the 
Courts of Record have an inherent power of punish- 
ing andina summary way any act done or writ- 
ing published calculated to bring the Courtor a 
Judge ofthe Court into contempt orto lower its 


` authority (.i e., the class of contempt characterised 


by Lord Hardwicke in St, James Evening Post Case, 
Garvanor Hall (18) as scandalising a 
Court ora Judge). That is part ofthe common 
law of England and was so atthetime when that 
law was introduced iuto India in the eighteenth 
century, and thenceforward administered by the 
Courts in this country. Thus itcomes about that 
the High Oourts in India have inherited or acquired 
by chartera similar power, In the matter of TUSHAR 
KANTI GHOSH, EDITOR, Amrita BAZAR PATRIKA 
Cal. 1055 F, B. 
Contract--Contract of guarantee— Nature of proof 
required, 
Contracts of guarantee, that is to say, 
I the promise or discharge 
the liability of a third person in case of 
his default, should, if relied on, be proved strictly, 
Under English Law writing is required to evidence 
‘such a contract, It is true that this is not the 
case under Indian Law but the need for strictness 
of proof is as great if not greater in India than in 
England. It is most important, therefore, that 
contracts of guarantee should be strictly proved 
and the consideration for the alleged contract 
should be stated and established and this is the 
moré so where a regular market organization exists 
as otherwise the conduct of business becomes very 
insecure It is essential for the good organization 
of a market that the custom of merchants which 
is the foundation of mercantile law should be 
supported and should form the basis of presump- 
tions and that these presumptions should not be 


rebutted save upon cogent evidence. JANKI NATH 
PAUL?, DHOKAR Matt KEDAR Box Pat. 200 
Frustration — Essence of—It should be 


without default of either party — Charter party 
contract becoming impossible of performance due to 
election of one of the parties — Such party, if can 
excuse himself from liability under contract—~ 
Charter Party. 4 ` 
The essence of “frustration” is that it should not 
be due to theact or election of the party and it should 
be without default of either party. Where therefore, 
in the case of a charter party contract, the contract 
becomes impossible of performance in consequence of 
the election of one of the parties, it is such party's 
own default which frustrates the adventure ‘and he ` 
cannot rely on his own default to excuse himself from 
liability under the contract MARITIME NATIONAL FISH 
Lrp. v. Oogan TRAWLERS, LTD. P.C.1046 
of personal service—Specific performance 
if can be ordered. evens oe 
The Court will not make an order the 
which is to enforce specifically any contract of 
personal service. RAMKUMAR POTDAR v. SHOLAPUR 
SPINNING & WEANING Co., LTD . Bom, 80 
-————Sale—Purchasers not bound to give notice to 
sellers when they would take delivery—Sellep 
arranging at a mill—Sellers unable to give delive. 
fully due to repairs in mill—Sellers aware of thie 
but not taking steps to arrange delivery \elsewhere— 
Damages —Liability of sellers, : 


effect of 


e 


' XXX 
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Whers under a contract it was not the duty of 
“the purchasers to give notice to the sellers when 
_they would take delivery, but it was the right of 
the sellers to select the time at their option when 
they would give delivery, and the sellers arranged 


to give delivery but due to repairs in the mill, delivery _ 


„was not given fully and although the sellers were 
aware of this, they took no steps to arrange delivery 
‘at some other mill; : 

Held, that ifthe sellers did not in ihe circum- 
stances elect: to tender delivery of the rice, at some 


‘other mill or otherwise to fulfil their contract, then- 


they could not blame the buyers for the trouble into 
which they had fallen, MANGOOMAL JESSASSING v, 
Hansras Koovrrsge & Co _ Rang. 561 
Specific performance — Prior contract in 
plaintiff's favour—Defendants contending that they 
purchased property from owner—Defendants must 
prove that they had no notice—Contract Act IX of 
1872), 3. 55. wg f 
Where in an action for specifi performance of the 
contract for sale of immovable property, the prior con- 
tract is established in plaintiffs’ favour then the 
defendants who claim as subsequent transferees from 
‘the owner must prove that they are bona fide pur- 
chasers and that they had no notice of the contract 
in favour of the plaintiff, SAUKHI SAH v, MAHAMAYA 
“Prasap SINGH Pat. 558 
Variation or abandonment of— Tests— 
Burden of proof of variation of original contract. 
Whether there has been a mere variation of terms 
or abandonment depends upon ihe facts of each 





articular case and is often not easy to determine 
Lat the following test may be applied, viz, that 
in the first case (variation) there are no such 


arrangement as 


executory clauses in the second r 
old en that alone if the 


would enable one to sue upon ; alone | 
first did not exist; in the second (rescission) one 
could sue on the second arrangement alone, and 
‘the first contract is got rid of either by express 
“words to that effect, or tecause, the second dealing 
with the same subject-matter asthe first, butin a 
different way, itis impossible thatthe two should 
be both performed. $ 

Burden: of proof of the fact that there has been, by 
consent of parties, a departure from the terms of 
the original contract is onthe person asserting it, 
BenaaL NAGPUR Ry. Co, Lrp. v. RUTTANJI RAMJI 
è . , _ Cal. 643 
Wagering transaction — One party supplying 
money to other for losses incurred by the other and 
taking commission for profiti—Party paying, if can 
sue for money paid | 
Where `A employs B to enter into wegering 
„transactions in the nature of badni transaction for 
A's gain or loss as theevent might be, the 
contract between them is not itself a wagering 
_one. B stands to lose nothing and to gain nothing 
beyond his commission. A on the one hand, and 
the third parties, with whom B was to enter 
„into gambling ! e 
stand to win or lose.upon an uncertain future 
event. This being so, and wagering transaction 
being not forbidden by Jaw but only being a 
kind of transaction which the Courts are by 
‘Jaw . precluded from enforcing, it follows that 
when a party inthe position of B in pur- 
. guance of his agreement with A pays a sum of 
money to a winner, A must recoup him. PIRTHI 
| SINGH JAWALA PARSHAD v, Man OHAND Lah. 589 
. Contract Act (IK of 1872), S. 28— dgreement to 

select one of two competent tribunals for disposal 

of disputes between parties—Validity of, 





c 
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Section 28, Contract Act, does not prohibit the 
parties toa contract from selecting one of two com- 
petent tribunals forthe disposal of their disputés, 
Such agreements are valid. KHANDESH LAKSHMIVILAS 
Mut Co. v. VINAYAK ATMARAM Bom. 277 


money if alitigation results favourably—Validity 

—Wagcring contract, essentials of, 

The plaintif had in his possession certain docu- 
ments which were of material importance to the 
defendants against whom asuit was then pending 
and an agreement wes entered into between the 
plaintiff and the defendants under ‘which the 
- plaintiff agreed to hand over to the defendants 
these documents in consideration of the latter 
agreeing to pay Rs. 750 if the suit which was 
pending against the defendant was compromised 
and Rs, 3,000 if the suit was decreed in their favour. 
The documents were accordingly handed over to 
the defendant. The defendants succeeded in the 
litigation, and the plaintiff sued for Rs. 3,000 and 
interest thereon. The defendants pleaded that the 
-contract was one by way of wager and void : 


- Held, that the contract was not one by way of - 


_ wager, but only a contingent or conditional contract, 
the price of the documents being. made to vary 
according to the happening of certain conditions 
-and was consequently enforceable. 

_ The essenca of a wagering contract discussed. 
Mad 651 
S 32, See Evidence Act;187?,5.91 250 
- 7 S. 43. See Bengal Tenancy Act, 1885, eee 

2 

———-s 55, SER Contract 558 

——— 8.56. Ses Oudh Rent Act, 1866, ss. 19-A, 

3 (10) : “44 

s. 63—Scope of—Agreemeni to take less than 
what is due without consideration—V alidity—Oral 
evidence to prove such agreement —Admissibility of 

—Evidence Act (I of 1812), s. 92, 

A barc agreement to take less. then what is due 
ona monetary claim (without any actual payment 
being made) or merely to give time for such pay» 
ment, is void without consideration. Section 63, 
Contract Act, does _not override the necessity or 

“consideration for anenforcible agreemeyit, and deals 
only with actual remission of performance. 

Section 92, Evidence Act, bars ors! evidence to 
prove an agreement to take less tban what is due 
undera promissory note, The criterion does not 
lie in whether the subsequent agreement is by 
law required to be in writing, but it lies in whether 
the original contract, grant or disposition of property, 
the terms of which the subsequent oral agreement 
is meantto rescind or modify, is by law required to 
be in writing, Ma On Baw v, V. F. P. R. CHETTYAR 








Freu Rang 743 
——— 8.68. Ses Punjab Court of Wards Act, 

103, 5.16 (2) 710 
———s.70— Work done by Contractor not 


.. gratuitously—Right to get market rates in absence of 
settlement. 

Where one has expressly or impliedly requested 
another torender him a service without specifying 
‘any remuneration, but the circumstances of the 
Tequest imply that the service is to be paid for, the 
law will imply a promise to pay, i. e., so much as 
the party doing the service has deserved, or is 
normally said, areasonablesum. Where, therefore, 
work is done for a Railway Company which has got 
the benefit of the work of the contractor “nd the. 
latter did not dothe work gratuitously, in the ab- 


: S. 30—Contractto deliver certain document - 
- Mm ‘consideration of payment of a certain sum of 
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sence of any settlement as tothe rates, the contractor 
is entitled to get reasonable rates or market 
rates. Benea Nagpur Ry. Co, LTD, v, RUTTANJI 
RAMJI ~- ` Cal. 643 
——— 8. 73. Sez Contract Act, 1872, s. 107 156 
s,74—Damages payable on breach—Exact 
amount of damages must be proved—Measure of. 
Under s. 74, Oontract Act, where liquidated 
damages are entered in a contract itself as payable 
in the event of breach, then damages payable, when 
a breach occurs, are to be assessed in the ordinary 
way subject tothat fixed amount aga maximum. lt 
is for the plaintiff to prove the exact amount of 
damages which he suffered and that amount only 
could be asvarded. The gain denied by the defend- 
ant by breach should be taken tobe loss suffered 
by the plaintif. Acuaras SINGH v. Sant SINGH 
Pesh 146 
—s. T07— Special remedy of unpaid vendor 
under s, 1Gi—Right to expenses of re-sale and 
difference between contract price and price realised 
on re-sale. 
Section 107, Contract Act, which gives the sellera 
special rémedy in certain cases, cannot take away 





from him the ordinary remedy which he would have . 
at law for breach of contract. He has a right to sue - 


for damages apart from 3,107 but he also hasa right, 
if heso wishes, to.sue for the purchase price when 
the property in the gooda sold has passed. Section 
107 gives the unpaid seller a special remedy, in that 
he is entitled after re-selling the goods under the 
provisions of that section to claim expenses incurred 
as well as the difference between the contract price 
and thé price actually realised, which may be less 


than the market price. It isthe option, however, of . 


the seller to make use of that section MogamMap 

ABDUL SUBHAN V. GULAM Hossain AHMAD ALLI & Oo, 
$ G Nag. 156 
——--—-8$, 107, 73—Sale of Goods Act (III of 1930), 

ss. 55, 55—Unpaid vendor's duty to resell —Articles 

not perishable— Re-sale, if essential—Suit for 
purchase money, 
unpaid vendor— Maintainability. 

Although under s. 107, Contact Act, the-seller- 
hes a righttore-sell the goods when the price was 
not paid by the purchase, and in the case of perish, 
ablearticles he should perhaps exercise that right 
.but in the case of other articles, although he has the 
right, nostatutory duty ie cast upon him to do 60, 
and he can exercise an option either of re- 
sale or of suing the purchaser for the price of the 
goods. MUHAMMAD ABDUL | SUBHAN v. GULAM 
Hussain AHMAD ALLI & Oo. ` Nag. 156 
——_— §.124~—Sale—Vendee agreeing to pay to 

vendor's creditor—Contract of indemnity —Cause 
of action for vendor, when arises—Mere incurring 
of pecuniary 
liability —Whether sufficient to maintain 
vendor against vendee, 

Where under the terms of a salo 
sideration isto be paid bythe vendee toa creditor 
of the vendors, the agreement by the vendee is a 
contract of indemnity as defined in s. 124, Oontract 
Act The indemnifier cannot be called on to make 
good his promise until the indemnified has incurred 
actual loss, The loss can be incurred by making pay- 
ment of the debt which ths indemnifier undertook to 
pay,or by a transfer of property which is taken as an 
equivalent of money and not merely by incurring 
of pecuniary obligation in the shape of a bond, pro- 
missory note, orean acknowledgment of liability. The 
verdors can have a cause of action against the ven- 


suit by 


deed, the con- 


dee on thecontract of indemnity contained in the sale, 
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deed only when they make an actual payment to 
the creditor of the amount which was due to him 
at the date ofthe esale and which the vendee hed 
undertaken to payor when the creditor sues the 
vendors and obtains a decres against them forit., 
RANGANATH v, PAOHUSAO Nag 94 
—$ 132. Ses Evidence Act, 1872, 5.92 827 
———8.134—Scope— Failure of creditor to file 
suit within limitation against principal debtor— 
Effect. . f ` 
Section 131, Contract Act, applies where there is 
either a release or a discharge of the principal” 
The section intends that the act or omission 
of the creditor should be something in the nature 
of a breach of the contract on his part. The failure 
ofthe creditor tobringa suit within the period of 
limitation against the principal debtoris not an act 
or omission of the nature - contemplated by that 
section. BHARAT NATIONAL Bank, LTD., DELHI V. THAKAR. 
Das MADHOK I Lah. 553: 
s. 139—Prinicipal and surety—Suit dis-, 
missed against principal in default—Application 
by creditor for restoration beyond time—Whether . 
sufficient to absolve surety from liability, ` 
F The mere filing beyond time by the creditor of an- 
application for restoration of the suit against the, 
principal debtor which had been dismissed for default- 
will not be Jegally sufficient to absolve the surety from” 
his liability,. Nor does the case come under s. 139 
which provides for discharge of the surety only if 
the creditor does any act which is inconsistent. 
with the rights of the surety or omits to do any. 
act which his duty to the surety requires him to; 
do andthe eventual remedy of the surety himself ' 
against the principal debtor is thereby impaired;. 
BHARAT NATIONAL Bank, Lrp., Detar v, THAKAR Das‘ . 
MADHOK - Lah. 553° 
- —$.154—Bailment — Bailee making use of 
goods bailed in contravention of agreement— 
Liability for damages. ‘ 
Under s. 154, Contract Act, 
any use of the 








if a bailes makes 
goods bailed, which is not 
to ihe conditions of the  bailment, 
he is lable to make compensation to the bailor 
for any damage arising. to the goods from or. 
during such use ofthem. Where a car has been, 
entrusted to the defendant as a bailee and the evi-, 
dence establishes that he was using the car for his- 
private purposes in contravention ofhis agreement: 
with the plaintiff the bailor, he is liable for the. 
damages arising from such use. Hariz ULLAH v.’ 
G, MONTAGUE Lah. 354. 
ss 160, 161—Bailee not returning goods- 
without demand at expiry of period of bailment— : 
Creating of obstacles—Wrongful detention—Bailee’s | 
liability for loss or deterioration of goods, | 
Under s. 160, Contract Act it isthe duty of the 
bailee to return or deliver the car according to tha 
plaintiff's directions without demand, as soon as the. 
time for which it was bailed has expired. Where’ 
the bailee not only does not dogo but creates all 
sorts of obstacles based on flimsy grounds to des 
rive the bailor of the use of the car entrusted to, 
hic as bailee and rejects all reasonable proposals 
made by the plaintiff, the bailor, the Court will be 
justified in holding that wrongful detention is fully prov: , 
ed and hence under 5. 16i, Contract Act, the defendant 
will be held responsible for any loss or deterioration of” 
the car from the time hedid not return or deliver: 
it when demanded. Hariz ULLAN v, Q. MONTAGUE 
Lah. 354 
- —§, 161, Sze Contract Act, 1872, s, i€0 354. 
S, 219—Broker—Remuneration—He need not’ 
4 
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look to fulfilment of conditions of contract for 

earning commisston—It becomes due on completion 

of contract. 

A broker's duty isto simply bring the parties toge- 
ther, to arrange a transaction and to get the con- 
tract completed. The performance of that contract 
is a matter between the promisor and tke promises 
and the due fulfilment of the conditions is not the 
sine qua non for the earning of the commis- 
sion, Fem Pazat ILAHI ABDUL Qayium v, Firm 
MAULVI MUHAMMAD SAEED MAULVI MUHAMMAD AMIN 

Pesh. 131 
s. 264— Partnership—Dissolution of firm— 

Public notice or individual notice to old customers 

‘not given—One partner carrying on business in old 

firm's name —Pro-note by him—Retired partners, if 

liable. 

Where after a dissolution of partnership the busi- 
ness is continued in thesame firm name, 2 partner 
who has retired at the dissclution is liable upon a 
contract made by thenew firm with a person who 
has previously dealt with the old firm unless that 
person has received notice of the dissolution. 

After dissolution of a firm A B, on February 18, 
1921, A who was the sole owner continued to carry 
on business in the name of tke old frm. B was 
known to the plaintifs as partner of the firm. 
Neither public notice nor individual notice was 
givento the plaintiffs although they had dealings 
before dissolution, A executed a pro-note in favour 
ofthe plaintiffs on November 22, 1923, in the old 
firm’s name, The plaintiffs sued on the pro-note and 
sought to make Balso liable : aa 

Heid, that B could not escape liability in view of 
the provisions of s. 264, Contract Act. DHANI Ram v. 
Firm SRI Goran LAOHHMAN Das Lah. 132 
Go-owners. See Landlord and Tenant _ 898 
Copyright—Infringement— Principle applicable— 

` Book containing verbatim copy of plaintiffs’ book 

—List of contents exactly duplicated—Paragraph 

from foreword copied out-—Injunction—Prima facie 

‘case, if made out—Civil Procedure Code (Act V of 

1908), 0. XXXIX, r. 2 

A book which contains selections from the works 
of different authors could be the subject-matter 
of copyright, the true principle applicable to 
such cases being that one person is not at 
liberty to use or avail himself of the labour 
which another has been at for the purpose of 
producing .his work,and so take away the result 
of other's labour, or in other words bis pro- 
perty. Where, therefore, the defendants have 
published a book containing plays which are 
“a verbatim copy of the plaintiffs’ book, the list 
of contents in the plaintiffs’ book is exactly 
duplicated in the defendants’ book and a whole 

aragraph from the foreword of the plaintifs 
Book has been accurately copied out in the 
introduction of ‘the defendants’ book prima facie 
case is made out for issue of a temporary 
injunction. G., Q. Harrap & Co, Lrp, v. HARBANS LAL 
KALRA Lak, 841 
Corporation—Good faith—Keeping within limiis 

of authority. h 

A public body invested with statutory powers 
auch asare conferred upon the Corporation must take 
care not to exceed or abuse its powers. It must 
keep within the limits of the authority committed 
to it. It must actin good faith and it must act 
reasonably, JoxpN Waunest EDWARD V. JoGENDRA 
CHANDRA GHOSE Cal, 727 

o-sharer—Mahal—One of the eco-sharer in actual 

` possession~-Others, if can eject him, 





INDIAN CASES 


[1985 
Co-sharer—coneld. 


Where there are several co-sharers in the mahal 
and one of them happens to be in the actual occu- 
pation of the land, the other co-sharers are not 
entitled forcibly to eject him. Similarly, if there 
is a piece of land whichis unoccupied by any co- 
sharer or tenant, any one of the co-sharers may go 
into possession and cultivate it. If he doesso, the 
others cannot forcibly eject him. All the co-sharers 
have a right to use the fields, but ifatany time any 
of them has sown a crop, he is entitled to reap it and 
the others cannot eject him, They can of course claim 
profits from him, JEILLAR Rav, RAJNARAIN Rat i 

All. 45 


—One joint owner, if can make buildtig without 
consent of the other joint owners—Building built 
long ago— No suit — Consent, whether can be 
presumed, 

One of several joint owners is mot entitled to 
make a building on the joint property without the, 
consent of other joint owners. But if the building 
has been erected long ago it will be presumed that 
the co-sharer in exclusive possession, who erected 
the building, did so with the permisson of the other 
co-sharers, especially when a suit is brought several 
years after the commencement of the constructions 
and when the constructions have been completed at 
a considerable expense. No such presumption can 
be made in a case where the erection is of recent 
date and has been objected to from the beginning. 
It is very necessary that a co-owner should bring his 
suit for demolition of a building constructed by 
another co-sharer and for joint possession within a 
reasonable time, Ram NARESH SINGH v. MUNESHWAR 
Prasap TEWARI All. 897 


—Sirland—Implications-- Rights of co-sharers — 
Some co-sharers having sir rights—All, if proprietors 
of area comprised in sir—Transfer of proprietary 
title in land by person whose sir it is—Validity, 
‘The land over which sir rights exist is the 

property of all the co-sharers in the sense that they 

are all owners of it in accordance with their shares. 

The sir rights are something separate from the 

proprietary rights. They.are an addition to theme 

The sir holder has certain rights against persons to 

whom he may lease theland and he has certain 

rights against the other proprietors, è. ¢, he is 
entitled to occupy the land personally and to cultivate 
to-the exclusion of the other co-sharera who can do 
no more thanclaim their share of the profits from 
him, Ifthe person who has the sir rights, transfers 
his share as a proprietor, he becomes the ex-proprietary 
tenant of the land. He is of course the tenant of the 
whole body of co-sharers because he is a tenant and 
they arein accordance with their shares the land- 
holders, If he relinquishes his ex-proprietary rights 
in the land, that land becomes ordinary land whieh 
may be held by a tenant or which may be cultivated 
by any of the proprietors as his khud kasht, 3 


Where there are several co sharers in a mahal 
and some one or otherof those co-sharers have sir , 
rights, all the co-sharers are the proprietors of 
the area comprised in the six and consequently 
the person whose sir it is, isnot entitled to transfer 
the whole of the proprietary title in the land. It 
does not, however, necessarily follow from this ` 
proposition that the mortgage by such co-sharer jg 
an invalid document, It fails no doubt to transfer 
such part of the title as didnot vest in the mort- 
gagors, but ic cannot be invalid in respect of such 
part of the title as did vest in them, JHAILLAR Rar v, 
RAJNARAIN Ral | All, 45 
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Court-fee. ` 


See Civil Procedure Code, 1908, O. VII, r. 2 Bs 


Ses Jurisdiction 769 
—Claim for confirmation of possession—Value 
of relief ‘ 

“A claim for confirmation of possession is nothing 

more than a claim for possession, That being 
_ 80,the proper value to be placed on a relief 
is the value of the property. As a general pro- 
position relating to matters of this kind the best 
method of obtaining the valuation of a particular 
property is to take the price at which it” is 
gold. It is the market value which is to be taken, 
and not `a fictitious value. MAHABIR Lan v. RAJAN 

KUER ' Pat 777 

Court Fees Act (VI! of 1870), s. 6. 

See Court Fees Act, 1870, Sch. If, Art. 17 G g 
Sze Specific Relief Act, 1877, s. 42 494 

— 8, 7 (4) (c)— Suit for declaration that 
certain leases of debuttar property are illegal and 
invalid and for possession of property— Value of 
subject-matter is value of leasehold interest created 

by leases. j 

Where the primary relief claimed in the suit is 
the cancellation of leases in respect of certain 
debuitar properties, and possession is sought to be 
obtained by the plaintiff of the leaseholds created 
by the documents alleged by the plaintiff to be 
illegal, invalid and inoperative, the valuation re- 
quired to'be put on the properties covered by the 
plaint is the valuation of the leasehold interests 
created by the different leases, and not the valua- 
tion of the properties irrespective of the leases. In 
such a case the plaintiff can put bis own valuation 
onthe lessees interest, the subject-matter of the 
suit, as it cannot be said that the lease-hold is 
capable of strictly accurate valuation. SaILENDRA 
Nars KUNDU » SURENDRA NATH SARKAR Cal. 431 (b) 
s. 7 (Iv) (c) and 7 (v)—Suit for declaration 

of invalidity of alienation and possession—Mode of 

luation — Necessity .of separately valuing 

eclaration, 
e The plaintiff claiming to be the reversioner sued 
the widow of the last maleholder and certain 
‘persons to whom the deceased holder had alienated 
the suit properties attacking the alienations on the 
ground that they were nominal. After the-filing of 
fhe suit he got a surrender from the widow and 
converted the suit into one for possession. The ques- 
tion being what was the proper court fee payable: 

Held, (i) that the plaintiff was bound to value 
the relief of declaration separately from the prayer 
for possession, and pay court-fee on it; 

(iz) that the relief of possession was not governed 
by s. 7 (iv) (c) of the Oourt Fees Act but by s. 7 
(») and the plaintif was bound to value it in 
accordance with s. 7 (w). . 

If the consequential relief prayed for in a suit 
for declaration is possession, the mode of valuation 
is that prescribed in s. 7 (v). There being a special 
provision in s. 7 (v) the general provision in s. 7 
(iv) (c) is excluded. Pypa RAMAKRISHNAYYA v PYDA 
PEDA SESHAMMA Mad. 840 
——-=—ss. 7 (Iv) (f), 11 — Suit for accounts— 

Valuation—Plaintiff can vdlue relief at his own 

figure. - 

As itis impossible to say at the outset, in a 
suit for accounts, what exact amount the plaintiff 
will recover, the Court Fees “Act has left it open to 
him to estimate the amount. He is, therefore, en- 
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titled to value the relief sought by him at his own 
figure. If he recovers more, he pays the extra fee 
under s. 11, Court Fees Act. VERSHI KANJI v. KAKU 
KANJI Bom. 424 
—s. 7 (V). Sez Court Fees Act, 1870, s. 7 (iv) 
840 





—-——s. 7 (5) (b)—Collector’s register, meaning of 
—Jamabandi, if tobe treated as Collector's register 
in the Punjab. 

The expression “Collector's register” in s. 7, sub-s, 
(5), cl. (b), Court Fees Act isa general expression and 
it is intended to refer to the register in which 
the land revenue is recorded for fiscal purposes 
and is maintained by the Oollector. In different 
provinces this register is called by different 
names. In the Punjab the jamabandi should be 
treated as “Collector's register’ for the. purpose 
of court-fee under cl. (b), s. 7, sub-s. (5). Muxre 
AHMAD KHAN v. AZIM BAKHSH Lah, 884 
s. 17—Transfer of Property (Amendment) 

Act (XX of 1929), s. 67-A—Suit on two mortgages 

executed for five promissory notes — Whether 

embraces two or five distinct subjects —Proper 

court-fee—Hffect of s.67-A. 

Where a suit was brought to enforce two mortgages 
which were executed for amounts due under five 
promissory notes : 
` Held, that in the words of s.17 of the Court Fees 
Act, the suit embraced only two distinct subjects and 
the court-fee payable on the plaint should be computed 
on this basis. 

Held, further, that the principle of consolidation 
applied by s.67-A of the Transfer of Property Act 
hasno bearing on the interpretation of s.17 of the 
Court Fees Act and the suit in a case like this cannot 
be deemed to relate to one subject only. PoLLACHI 
Town Bank Lrp. v. KRISHNA AYYAR Mad. 435 

Sch. |, Art. 1—Set-off — Court-fee payable— 

Discretion of Court to allow court-fee to be paid at 

‘any stage—Court, if can go into the question of 

set-off when no court-fee is paid. with written 

statement. i 

In the case of a set-off, court-fee is payable on the 
whole amount of set-off claimed and not merely on 
the difference between the set-off and the amount 
claimed in the plaint or even on the excess of the 
amount of set-off awarded by the decree over the ' 
amount claimed in the plaint. The discretion is given 
tothe Court, even where no part of the court-fee has 
been paid, at any stage to allow the person by whom 
the fee is payable to pay it; and the Oourt is not 
debarred from going into the question of set-off even 
if no court-fee is paid at the time of filing written 
statement. JUGAL KISHORE-NARAIN SINGH v, BANKEY 
BEHARI LAL g Pat. 344 
— Sch. II, Art. 17—Person not party to deed 

suing to have it declared void—Court-fee payable 

on suit. 

Where a person who is not a party to a deed sues 
to have it declared void, Art. 17, Sch. II, Court Fees 
Act applies and a court-fee of Rs. 10only is sufñ- 
cient. 
~ The plaintiffs claiming to be worshippers of a 
shrine brought a suit for a declaration that certain 
shops and other property described in the plaint 
were wakf, that the sale of a portion of this property, 
which was effected by -defendants was void and 
invalid and that the defendants had no right to 
fritter away the said wakf property in any way. 
The plaintiffs were not parties to the sale transaction 
and it was admitted, that if they succeed in proving 
their allegations and the declaration asked for is grant- 





_ ed to them, they themselves will not be put in posses- 


KAKI 
Court Fees Act—contd, ns 
sion of the property. They claimed to be some of the 


worshippers.of the shrine and as such 
the interests of the institution protected: 
- Held, that ad valorem court-fee was not necessary 
and that Art. 17,.Seh. IJ, Court Fees Act applied and 
hence court-fee of Rs. 10 was sufficient, SULTAN 
Kuan v. ZIA-UD-DIN Lah. 13 


—— Seh; |, Art. 17— Whole progerty dealt with 
wn two separate suits and two separate orders—Suit 
m respect of such orders—Court-fee payable. 


Bue to have 


Where the whole of the property ia alleged to have |” 


been dealt with in two separate suits and under two 
separate adverse orders, the plaintiff cannct avoid 


payment of separate court-iee under Art. 17, Sch, II, 
in respect of each order. Narainpas JDANMAL v. 
PEVANDBAI GOKALDA8S - Sind 702 


Art. 17-A (1)— Partition suit— 
~ -Prayer for declaration that certain debts are not 
binding on plaintiff s— Court-fee for such declara- 

~ tion, necessity of. : : 7 
| Where in a suit for partition of joint family pro- 
perty certain creditors were also made parties on 
the ground that the debts due to them were not 
binding on the plaintiffs and it was prayed that the 
share of the plaintifis may be delivered to them free 

’ of these debts: 29 = 

Held, thst in respect of each debt a fixed court 
fee of hs, 15 should be paid as upon a declaration 
under Art. 17-A (1)of Sch, Jl of the Court ees Act. 
The fact that creditors are proper parties to 
partition suits cannot absolve she plaintiff from 
paying such court-fee if he attacks those debts in 
_ the plaint. PINDIPROU PERRAJU v. Pinpiprotu Suppa 
Rao Mad, 625 
m ——— Art. 17 (ll), s. 6— Piaint asking for 
declaration that certain sate deeds are void agavnst 
plaintiff— kelief, whether comes under 8 4207 s. 39 


E of Specific Relief Act— Court-fee payable—Specific` 


Htelief Act (I of 1517), ss. 39 and 4}, 
Per, Full Bench (Bennet, J, dissenting).—W here 
a plaint is so worded as to disclose a suit falling 
-either under s. 39 ors, 42, .Specitic Kélief Act, it is 
:Rot open to a Court. to treat the suit as one 
falling within tbe purview of s. 39 of the Specific 
Relief Act, if the plaintiff desires it to be construed 
> as one, under. 8. 42 of the Specific Relief Act. The 
plaintiffis at liberty to construea suit as one under 
.8. 42 of the Specific Relief Act. Jfona perusal of tho 
plaint the Court considers that it is one in which 
further relief should have been asked for, then it 
will refuse to grant a declaration. 
_, Where thé plaintiff deliberately seeks the relief of 
declaration and further deliberately’ avoids claiming 
-consequential relief, such as the cancellation of an 
-instrument, the court-fee on the ¿plaint and ‘the 
memorandum of appeal in the lower Appellate 
Court should be Rs. 10 only in each Court under 
Art. 17 (iit), Sch. 11 of the Court Fees Act and not 
ad valorem court-iee on the value of the subject- 
matter, £ 4 1 
The plaintiff claimed the following relief, that “it 
may be declared that by virtue -of. the purchase made 
-. under the sale deed, dated October 24, 1931, in favour 
of defendant No. 1 and ander the sale deed, dated 
October 21, 193], in favour of defendant No.2, which 
are null and void and ineffectual as against the 
plaintiff and the joint family property, defendants 
Nos, 1 and 2 did not acquire any right to any part 
.of the houses mentioned at the foot hereof”: p 
-, Held, (Per Full Bench). that the court-fees of Ea: 10 
‘for each relief was sufficient, i 
_ Held, (per Bennet, J. dissentiente), that’ thé“ plaint 
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required.ad valorem court fee under Art. 1, Sch. I, 
Court Fees Act. : . 
Per Nramat-Ullah, J.—The relief that a certain gale 


[1955 -~ 


is void against the plaintiff and does not affect his- 


rights is not a relief ot cancellation, but only a declara- 
tory relief. Bisnan Sanur v. Musa Man 
All. 494 F. B, 
Criminal Procedure Code (Act V of 1898), s. 4 
(f). Ses Burma Gambling Act, 1899, ss. 11, n 6 
1 





s, 59 704 
—— 88. 59, 46—Frontier Crimes Regulation 

(TII of 1901), s. 38— Person entering house to carry 

out amours with married woman—Hight of owner 

to arrest him—Person armed and evading arrest— 

Right to use all means necessary for securing him, 

Where a person goes to a house with the intention 
of carrying out hisamours with a married woman, 
which isan offence under s, 448, Penal Code, and 
is cognizable, the owner of the house has every 
right to arrest him. if such person is armed with 
a dagger and evades arrest, ihe owner is perfectly 
justitied under s, 59, Urimival Procedure Uode, to 
pursue him for arrest and unaer s. 46, Criminal 
Procedure Uode, read with s. 38, Frontier Crimes 
Regulation, to use all means necessary fcr securing 
him, SAID MAHMUD v. EMPEROR Pesh, 704 
s. 110. brg Oriminal Procedure Code, 1°98, 
s. 405 proviso 284 (a) 


s. 110—Allegation thata person is a smuggler 
— Whether leads to conclusion tha: he wa person 
contemplated by cls.ie) and (f) s. 110—Nature of 

- proof necessary for action. 

‘The allegation that a person is a smuggler-does not 
by itself necessarily lead to the conclusion that he 
18 one of the maividuais contemplated by cle, 1e) 
and (f) 8. 110, Oriminai Piocedure Code. ‘lhe 
activities which point to atendency to cause breach 
of the peace or tu violence of character in .the person 
concerned must in addition be definitely proved 
according to the law of evidence, before he can 
be askea to furnish security for good behaviour ugder 
that portion of the section, ABDUL KARIM v, EMPEROR 

Pesh. 659 

———-—S. 110- Notice under s. 110 calling upon 
person to show cause why he should not execute bond 
—Notice made absolute—Sentence on defauli— 
Legality of—Propen procedure indicated, 








Where by notice under s. 110, a person is called. 


upon to show cause why he should not execute a 
.bund in ks. 5,000 with two sureties tobe of good 
behaviour fora period of three years, and the notice 
is made absolute, the Magistrate cannot sentence 
him to imprisonment on default. The case should 
be submitted to the Sessions Judge if the security 
is not furnished and if 1t becomes necessary to send 
the man to jail, ABDUL Karim v. EMPEROR Pesh, 659 


———— 8S, 110— Police 

under s, 110. 

A Police Officer is as gooda witnessas any other 
person, if he has proved facts which establish that 
the person concerned is acting in a manner likely 
to cause breach of the peace or is a dangerous 
character. ABDUL KARIM V. EMIEROR Pesh. 659 
~s. 123 (2). Sze Criminal Procedure Oode, 

1698, s. 406 proviso 284 (a) 

—s. 133. Ser Criminal Procedure Code, 1898, 
8, 139-A i 006 
—S8.139-A, 133—Prayer for, procéedings 
under 8. 133—Petitioner’s title denied “and claimed 
in himself by opposite party—Eatract from partition 


officer, if a good witness 








‘ 


8. 46. Sze Criminal Procedure Code, 1898, - 
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proceedings and Record of Rights, in support of such 

claim—Whether sufficient for action under. s. 139-A. 

Where the petitioner prayed to take proceedings 
under‘s 133, Oriminal Procedure Code, for the 
removal of the obstruction and the opposite 
-party denied the title of the petitioner and claimed 
that it was entirely his and in support of this 
produced extracts from Record of Rights and par- 
tition proceedings; 

Heid, that this was enough forthe disposal of 
the case under s. 139-A, Oriminal Procedure Oode, 
~and the Magistrate need not have taken 
‘further evidence. Sitaram Ray v. BADRI RAY 
' Pat 1006 
———-s. 144—Operation of orders under, should be 

kept within the narrowest possible limits—Locality 

to which the orders are applied should be clearly 
defined—' Particular place’, meaning of. 

It is necessary that the operation of orders under 
s. 144, Oriminal Procedure Code, should be kept 
within the narrowest possible limits, and that the 
place or locality to which they are applied, should 

e so clearly defined as to enable the public to 
know at once what the prohibited: area is and to 
obviate the possibility of the people disobeying the: 
order through ignorance of the place à 
is applied, € 
not be confined toa restricted area but should be 


construed as meaning a well-defined area regarding . 
in no - 


the boundaries of which the public can be 
doubt. 


Where an order under s. 141 was passed forbidding 


“ public meetings or public assemblies of more than 
five persons within the small town and the revenue 
estate of Qadian and any revenue estate immediately 
coutiguous with them during the next two months 
except meetings for purposes of religion held in 
recognised places of worship”: ae 
Held, that the order was too vague to be effective 
in so far asit related to the revenue estates con- 
tiguous to Qadian and that the expression “ the 
revenue estate of Qidian” was also vague aş ordi-. 
narily the boundaries of revenue estates are not so 
clearly marked as to be apparent, to the general 
public and hence the order as far asit related to 
the "revenue estate of Qadian and the revenue estates 
cgntiguous thereto, was too vague to be effective. 
AMAR-UD-DIN vV, EMPEROR Lak, 526 
--———-$.14.4— Right to celebrate Ram Lila and take 
out procession for the first time—Another section of. 
people who have nc manner of right or interest 
objecting ~Orders under s, 144—Propriety of. 
Ordinarily a person desiring to do, what he is. 
lawfully entitled to do should have the support of 
those responsible forlaw and order. Orders” under 
s. 144, Oriminal Procedure Code, are to be directed 
not against those who desire to do what, the law 
permits them to do but against those who attempt ` 
to prevent the exercise- of a legal right. 
Persons of whatever sect, are entitled to con-,, 
duct religious processions through public streets, so, 
that they donot interfere with the manner and use 
of such street by the public and, subject to such 
directions asa Magistrate may lawfully, give ‘to. 
prevent obstructions of the thoroughfares or breaches . 
of the public peace. The right is not one which is 
dependent for its‘enforcement on the previous exer- 
cise ‘of it, 
under s. 144, merely because some, Muhammadans 


who have no manner of interest’ or right object to . 


the Ram Lila procession taken out by some section , 


of the Hindus êven if the-Hindus ‘celebrate the , 
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The Magistrate should not ‘take ` action | 
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festival only for the first time.” Javan HUSAIN v. 
Prarey LAL. AU, 595 


-———8. 147—Mandatory order for removal of 


fence, if can. be passed under s. 141. at 
No mandatory order for the removal of afence 
can be passed under s, 147, Oriminal Procedure 


Oode, JOGENDRA OHANDRA Das v. BIRENDRA Lan Das ` 


CHOWDHURY : < Cal, 924 
s. 147—Proceedings under, in respect of 
pathway, by defendants—Plaintiffs putting up fence 
pending proceedings—Order in favour of defendants 


—Removal of fence—Suit under s. 9, Specific 
Relief Act—Maintainadility. 7 
The defendants started proceedings under 


s..147, Oriminal Procedure Code, their case being 


that they had a right of way over the lands in- 


suit and the plaintiffs were attempting to obstruct 
the pathway. At the date when this proceeding 


was started, there were no obstructions but 
during the pendency of the proceedings _the 
plaintiffs fenced the lands. The proceedings 


under s, 147, Criminal Procedure Code, terminated 
in favour of the defendants. The order was in 
terms of s, 147(2), that is, the plaintifs were 


` prohibited from interfering with exercise of the 


Tight of the defendants to use the land as a 
pathway. The defendants removed the fencing and 
began to exercise their right 
January 9, 1933, a suit under s. 9, Specific 
Relief Act, was filed: i : 

Held, that the plaintiffs’ suit under s. 9, 
Specific Relief Act, wasriot entertainable and that 
the act ofthe defendants; in passing over 
the lands did not amount to dispossession within 
the meaning of s, 9, Specific Relief Act. The 
plaintiffs had not been turned out and they could 
use “the land in aay beneficial way they liked 
provided they did not interfere with the reason- 
able use of the same by the defendants, as a 
pathway. The plaintiffs had misconceived their 
remedy and if they felt aggrieved by the 
order passed by the Magistrate under a. 147, (2), 
Criminal Procedure Code, their relief lay in institut- 
ing a regular suit. JOGENDRA Caanpra Das v. 
Brrenpea Lau Das CHOWDHURY 
———s,. 154—Telegram to-~Police—Whether con- 

stitutes first information report, 

A telegram is nota writing giver to the Police 
signed by the person making the 
so far as authenticity goes, a telegram stands in no 


better position than village gossip. Oonsequently, a < 


of way. On’ 


Cal, 924 | 


statement, and - 


telegram to a Police Inspector stating that certain 


persons committed an offence does not comply with 
5. 154, Criminal Procedure Code as it ia not signed 
“by the informant. Kacsi HAZAM v. SERAT KHAN 
Cal. 400 
—— — 5, 164. Sze Evidence Act, 1872, 8.32 819 
s, 164—Information to Deputy Magistrate 
that accused is willing to make confession —No 
written complaint of specific act—No Police 


investigation—Deputy Magistrate ordering confession. 


to be recorded—Legality. 


3- ~ 
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brought by anyone, before the Deputy Commissioner 


and makes a verbal statement befcre that Officer ` 


to the effect thatthe accused wasir the habit of 
committing forgeries and was willing to make a 
statement to that effect and no written complaint is 
made by the person against the accused that he 
had committed any particular and specific act of for- 
gery, nor was any Police investigation pending against 
the accused in respect ofany alleged particular act of 
forgery, the Deputy Oommissioner has ro legal autho- 
rity fo order the confession of the accused to be re- 
corded and to discover from that confession grounds 
for subsequently bringing a specific charge of for- 
gery in respéct of any particular document admitted 
by the accused to have been forged. Sumo Prasan v. 
EMPEROR Oudh 231 
ss. 164, 364—Recording of confession— 

Prisoner should be allowed to make any statement. 
In recording a confession under s 134 of the Code 
of Criminal Procedure after compliance with the 
necessary preliminaries, the Magistrate should, where 
there ia no evidence recorded against he confessing 
prisonier, allow him to make whatever statement he 
ikes and notask him a direct questicn whether he 
has committed a particular offence, arid s. 364 of the 
Code has no application where no evicence has yet 
been produced against the accused. SERO PRASAD v. 
EMPEROR Oudh 231 
——— 8.190 (1) (©, Suz Oriminal Procedure Code, 
1898, s 195 (1) (a) 310 

———-8.195, Sze Madras Local Boards Act, 1920 
311 








s, 195—Complaint in writing wunder— 
Necessity of. Ses Penal Code, 1860, ss 211, 500 


598 
————-s8. 195 (1) (a), 190 (1) (e) —Peaal Code (Act 

XLV of 1860), s. 182 ~ Magistrate before whom 

complaint was lodged | sending complainant to 

answer charge under s. 182, Penal Code—If proper 
cognizance under s. 195 (1) (a), Crimincl Procedure 

Code—Order of Magistrate, if a complaint. 

The petitioner filed an application before the 
Sub-Divisional Magistrate making certaic allegations 
and asking for an order against the opposite party 
under s. 144 of the Code of Criminal Procedure, The 
Magistrate sent the petition to the Police for report, 
on receipt of which, he wrote a long order concluding 
“I come accordingly tothe finding thet thse peti- 
tioner’s information is false, and I direct that he 
give bail of Rs 200 to answer a charge ander s, 182, 
Penal Code before the Second Officer." The 
Second Officer proceeded to try the petitioner and 
convicted and sentenced him: 

Held, that in view of s 195 (1) (a1, Criminal 
Procedure Oode cognizance could only be taken on 
the complaint in writing of the Sub-Divisional Magis- 
trate. and cognizance by thst Magistrate under 
s. 190 (1) (e) upon his own knowledge 02 suspicion 
that an offence had been committed world not ba 
sufficient in law. 

Held, also, that the order of the Sukt-Divisional 
Magistrate was obviously not a complains at all to 
the Sub-Deputy Magistrate. 

Held, further that the case was not one to which 
8. 190 (1) (e) Criminal Procedure Code could be 
applicable in view of the special provisior in g. 195 
1) (a); and hence the only course open to the 

ub-Divisional Magistrate was to prefer his complaint 
to the District Magistrate. Mosarir SINGH 7. EMPEROR 
Pat. 310 

—— —-5.195(3}. Sex Criminal Procedare Code, 

1898, s. 476-B 593 
wn — 88. 195, 43 9—Palse statement in cfidavit— 
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ry . 
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Complaint under s. 500, Penal Code before suit is 
over—Infraction of law for guashing of proceedings 
—Court’s duty to see whether provisions of s» 209, 
Penal Code, read with s. 195 (6), Criminal Procedure 
Code have not beenevaded—Power to quash, when 
can be exercised. 
The litigant who elects to allege that 
ments made inan affidavit arefalse and on 
allegation to present a complaint under s. 500, Penal 


state- 


that - 


Code,. cannot be regarded as evading the law, even | 


though it might have been open to him to wait until 
the civil suit had been decided and then to invite 
the Oivil Court to take action against the afidavitor 
for the offenee of perjury and there is no infraction 
or evasion ofthe Jaw patent upon theface of the 
proceedings to justify quashing of proceedings. 
But it is highly expedient that the 
hearing of the complaint in sucha case should not 
proceed until the disposal of the suit and. of any 
application which may follow for the prosecution of 
the applicant for perjury. 

It is undesirable that people should be hampered 
in their access tothe. Courts and ia getting justice 
by the fear that ifthey are unsuccessful, they may 
be prosecuted for defamation. All Courts should be 
careful whena complaint of defamation is filed in 
respect of proceedings in a Civil Court to see whether 
the provisions of s. 209, Penal Code, read with 8.195 
(b), Criminal Procedure Code, have not been evaded, 

Power to quash criminal proceedings at the outset 
is vested in the High Court and will, in proper cases, 
be exercised. But itisa power of which the High 
Oourt makes a circumspect and sparing use. The 
rule by which it is accustomed to guide itself is 
that on theface of the proceedings there must appear 
some infraction or evasion of law calling for prompt 
redress, KALUMAL GELOMAL V. KISSUMAL Issarpas 

Sind 219 
s 196-A—Consent under s. 196-A obtained 
after initiation of proceedings — Technical defect 

—Trial, if rendered illegal, 

The provisions of s. 196-A, Oriminal Procedure 
Oode, are designed to provide a safeguard against 
the initiation of vexatious prosecution for criminal 
conspiracies of the kind indicated in the sectiow. 
The sectionis certainly not intended to provide a 
means of escape for persons who have been convicied 
on charges brought against them even though those 
charges relate to the kind of offences indicated in the 
section, Where the consent is obtained only after 
the initiation of proceedings and the accused have 
not been prejudicedin their defences, the defect is 
merely technical and does not render the trial 
illegal. ABDUL RAHMAN v, EMPEROR Cal. 678 
————8. 198—Capacity to complain—Defamation— 

Person defamed is alone competent to proceed— 

High Priest of ‘community defamed — Whether 

affords ground to member of community to complain 

— Penal Code (Act XLV of 1860), s. 499. 

Everybody who attempts to file a complaint feels 
he has some grievance, but not everybody who 
attempts to file 2 complaint is entitled to proceed 
with it. The capacity to complain in respect of 
certain specified offences is limited to certain persons 
who are defined. ‘The person defamed within the 
meaning of s., 499, Penal Oode, is a person aggrieved 
mbun the meaning of s. 198, Oriminal Procedure 

ode. : 

Where the person defamed is an adult and a male 
who is neither insane nor idiotic nor incapable of 
attending Court owing to sickness or other physical 
infirmity, no other person may institute a prosecution 
on his behalf, Where the person defamed, “namely 
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the High Priest of a community, is a male adult and 
does not come within the provisoto s. 198, Oriminal 
Procedure Uode,it isfor him to complain, and for 
nobody else whether on the strength of his written 
authority or otherwise. The mere fact that the 
feelings of the complainant have been injured in 
consequence of a defamatory statement made against 
his religious head affords him no ground under the 


law to prosecute the accused for defamation. 
HUSSEINBHOY ISMAILIL v EMPEROR Sind 567 
s, 203. Ser Oriminal trial 948 





ss. 210, 211. Sen Oriminal Proceduré Code, 
1898, s. 423 (a) (b) 849 


——~——S, 211—Accused submitting list of defence 

‘witnesses —Accused, when entitled to summon them. 

Where there has been filed a list of defence witness- 
es in the Magistrate’s Court by the accused, there 
is a compliance withthe requirements of s. 211, 
Oriminal Procedure’ Code, so ‘far as the accused 
is concerned. He is therefore as of right, entitled 
to have the witnesses mentioned in the list summoned 
in the absence ofa finding that they or any of them 
were included in the list forthe purpose of vexation 
or delay or of defeating the ends of justice. It is a 
fundamental principle of justice that no person shall 
be condemned unheard and the Qourts have always 
endeavoured to ensure that as far as possible defence 
witnesses shall be procured and an accused given 
every chance of establishing his defence. KUNDANLAL 


v, EMPEROR Sind 258 
———S, 222 (2). Sse Oriminal Procedure Code, 
1898, s. 235 192 

*— s. 234. Sse Criminal Procedure Code, 1898, 

s 235 (1) 192 
—8,235—Transaction, meaning of—Illicit 


misappropriations by cashier in one year—Whether 

can be regarded asone transaction — Penal Code 

(Act XLV of 1860), ss. 409, 477-A. 

The word transaction means a group of facts so 
connected together as to involve certain ideas, name- 
ly, unity, continuity and connection. In order to 
determine whether.a group of facts constitutes one 
transaction, it is necessary to ascertain whether they 
ete so connected together as to constitute a whole 
which can be properly described as a transaction, 

Where a clerk or cashier sets out to rob his em- 
ployer, having regard tothe fact that s. 222 (2) 
provides that hemay be charged with having mis- 
appropriated the total of whatever sums he may have 
appropriated in course of any one year, it is not 
unreasonable to say that forthe purposes of the 
section thatthe year's illicit operations can be re- 
garded as onetransaction. KASHIRAM v. Firm HURDUT 
Rat GOPAL Rat 5 : Cal,192 


—— ss, 235 (1), 234, 222 (2)—Misappropriation 
in respect of several items—Falsification, one of the 
series of acts constituting the transaction —Joinder 
—Trial for one offence— Legality. | 
It is clear from the terms of s. 235 (1), Criminal 

Procedure Code, that a person may lawfully be tried 

for one offence of misappropriation joined with a 

charge of falsification which was carried outas one 

of the series of acts constituting the transaction by 
which the misappropriation was effected, KASHIRAM 

v, Firm HURDUT RAI-GOPAL RAI Cal. 192 

———— 5, 253. Srs Oriminal Procedure Code, 1898, 
s. 350 186 

- 8.257—Accused applying for summonin 
witnesses —Magistrate’s duty. 

When an ‘accused has made an application for 
summoning Witnesses the Magistrate must deal with 
the application and pass anorder either granting the 
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prayer or refusing it. KUNDANLAL v. EMPEROR 
Sind 258 


ss. 258, 253, 350—Whole procedure 
showing order to be one of acquittal— Inadvertently 
mentioning s. 253 instead of s. 258—Order, if one of 
discharge. 

If inan order the Magistrate by inadvertence refers 
to s. 253 instead of s. 258 of the Criminal Procedure 
Code, the order does not become any the less an order 
of acquittal because of that inadvertence, if the whole 
of the procedure shows that the order must be regarded 
one of acquittal and not one of discharge, Raza Husain 
vV. EMPEROR All. 186 

ss. 263, 264, as amended—Summary 
trial under Chap, XXII — Notes by Magistrate, 
whether to be included in main file or in process file 

of record. é 

lf a Magistrate or Bench of Magistrates in a sum- 
mary trial elect to take notes or make a memorandum 
of the testimony of the witnesses, they do só, not 
because it is incumbent upon them to make such 
notes or-memorandum, but because they find it con- 
venient todo so in their own interest. Such notes 
or memoranda however are and remain private 
documents belonging to the Magistrate who com- 
piled them, and form no part ofthe record of the 
case. Hence such notes or memoranda are not 
to be included either in the main file or in 
the process file of the record of the case. EMPEROR v., 
Mauna Po Saw Rang. 183 
8.274 (2)—Jury trial—Eighteen jurors 

summoned — Only seven jurors —present— 

Impracticability of obtaining full number—Triai 

with seven jurors, validity of. 

Where the jurors were duly chosen by lot without 
objection from either side and the trial proceeded 
with the aid of seven jurors only asthe other eleven 
jurors who were summoned did not present them- 
selves and it appeared that it was not practicable in 
the circumstances to secure the full number requir- . 





Held, that where, as in the present case, there is 
nothing on the record to show otherwise, the High 
Court ought to proceed on the principle embodied or 
implied in the phrase ‘omnia rite acta’, that is to say, 
the Court ought to proceed upon the assumption 
that the trial in the Oourt below took place in full 
accordance with the requirements of s. 274, sub-s, 
(2) Criminal Procedure Oode and its proviso, and that 
everything in connection with the empanelling ofa 
jury was done in due form of law and that con- 
sequently the trial was not illegal on that ground, 
EMPEROR v BENT PRAMANIK Cal. 481 S. B, 

-—S. 297 — Jury— Charge — Judge's duty to 

asstst i 

It is quite open.to the Judge, and indeed it is his 
duty, to assist the jury with his advice and 
certainly with his criticism provided that he 
warns them that it is their duty to make up 
their minds and he states to them that they 
are not bound by his expressions of opinion. Hart 
Lar v. EMPEROR Pat, 921 
—s.297—Jury trial— Confession — Admis- 

sibility and proof of— Confession — Question of 

voluntariness of confession —Jury, if entitled to 
decide independently of Judge 

Admissibility of a confession is one question 
and proof another. The first, which is for 
the Judge, is only a prima faice or preliminary 
consideration, limited to the letting in of- the 
evidence. The second, which is for the jury 
and relates to the credibility and the weight of 
the evidence, arises after the evidence has been 
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let in, and must be decided on a consideration of 
-all the relevant circumstances, including those proved 
before the Judge. Oonsequently, although the Judge 
has to decide the question of the voluntariness of a 
confession in its bearing upon admissibility, still, 
after he has admitted it, the jury are entitled and 
must be allowed ` to consider for themselves the 
question of voluntariness in its bearing upon the 
truth of the confession, To tell the jury that in 
admitting the confession the Judge hai decided 
that it was voluntary, and that the jury were to 
take that question as settledandon that basis 
decide whether the confession was true, and what 
value was to be attached to it, is a .serious misdirec- 
tion, inasmuch as it withdraws from the jury an 
issue of fact relating to the question of truth. 

‘It is the duty of the jury carefully to consider and 
weigh all the evidence in the cass The question 
of reliability of the evidence of an expert in hand- 
writing is clearly one for the jury to decide. KisHor1 
Kisnors MISHRA v., EMPEROR Cal. 396 
——- S. 337 — Special Magistrate~—S. 337, if 

applies to trial before Special Magistrate—Power 

“to tender pardon to accused, 

-It canhardly be said that the provisions for 
tendering a pardon to an accused person in order to 
secure his evidence are not applicableto a trial 
before a Special Magistrate. Therefcre, a Special 
Magistrate has power to tender a 
accused person, MOHAMMAD SaLRUDDIN V. EMPEROR 

` Cal 238 
ss. 337,494—Person against whom Police 
have evidence — Police, if have right to 
him because they require him as witness— Pardon 
granted —Protection under Evidence Act (I of 18:9), 
8. 132. 





The Oriminal Procedure Code gives certain powers . 


under which the evidence of an accomplice can be 
made available. He can be granted a conditional 
ardon by the Magistrate under s. 337, Criminal 
rocedure Code or the Public Prosecutor, with the 
consent of the Magistrate, can withdraw the charge 
unders 494, Criminal Procedure Code. Those powers 
ought to be exercised where the prosecution consider 
that the evidence ofan accomplice is necessary, and 
the Police have no right to take upon themselves not 
to charge a personagainst whom they have evidence 
because they requirehim asa witness, Where that 
improper course is adopted, the evidence of the 
accomplice so obtained is entitled to very little 
weight, x 
When he has been granted no pardon although, if 
compelled to answer incriminating questione by the 
Court, he cannot be prosecuted for those answers 
and can claim the protection of s. 132, Evidence 
Act, still he may be prosecuted on the strength of 
any other evidence which may be available, and he 
is therefore at the mercy of the Police. Krsnav 
Vasupgo Kartixar v. EMPEROR Bom 392 
—5. 341—Offence under s. 454, Penal Code (Act 
XLV of 1869)—Accused deaf and dumb—Previous 
convicttons—Held, case proper for orders of Local 
Government. i 
Where the accused had committed an offenca under 
s. 454, Penal Oode, but he was deaf and dumb and 
incapable of understanding the nature of proceed- 
ings and to know his defence, and there were pre- 
«vious convictions against him : 
Held, that the case was a proper one to be reported 





‘to the Local Government for suitable orders, and pend- 


ing such orders, the accused could be detained in 
custody.’ EMPEROR v. Ram MANOHAR Oudh 85 (a) 
—83. 342, 204—Accused under s. 
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Criminal Procedure Code, meaning of—Persons 

shown in charge sheet but not sent up for trial— 

Whether accused person — Their evidence, if 

admissible in trial. . 

Where two persons were shown in the charge sheet 
as accused persons not sent up for trial but were 
never under arrest and they were never sent up for 
trial nor was any process ever issued against them, 
and when at the trial they were examined as 
prosecution witnesses .it was contended that they 
were accused and their evidence inadmissible:. 

Held, that s. 342, Oriminal Procedure Code applied 
only to a person who is on trial before a Court at -the 
time, and he can be so brought before the Court 
only after process has been issued bythe Magistrate 
against him under s. 204, Criminal Procedure Code, 
and the mere inclusion of their names cannot 
make them accused persons for the purposes of s. 342 
and hence their evidence was admissible, Krsnav - 
VASUDRO KARTIKAR v. EMPEROR . Bom. 392 
————ss. 350 (1), 544 — Right of accused to claim 

de novotrial— Right, if can be limited by imposing . 

condition that accused should pay process fees, 

Under proviso (a) to s, 350(!), Criminal Procedure 
Code, the accused has an absolute statutory right 
to claim a de novo trial,and the Magistrate has no 
authority to limit that right by imposing any 
condition on its exercise (i.e, by asking accused to pay 
fees for issue of process to witnesses)., Processes 
issued under such circumstances fall within cl. (2) of 
sub-r. (J) (1) r. 18 of the Process Fees Rules, 
(para, 1046, Burma Oourts Manual) and should be 
issued free of charge,and the Magistrate should 
order the expensesof witnesses, recalled in the 
exercise of this statutory right, to be paid by Govern- 
ment under the discretion conferred upon him by 
s. £44, Oriminal Procedure Code. Mause Cuir ‘Tay v. 
Maune TUN NYUN Rang. 441 
——— 55, 350, 253— Charge framed—Another 

Magistrate succeeding and proceeding with case 

under s 350—De novo trial order—Charge, if can 

be ignored 

Where a Magistrate framed charges against an 
accused person and was succeeded by another Bench 
of Magistrates who recommenced the case under s, 350, 
Criminal Procedure Code and upon re-examining 
the complainant discharged the accused under s. 253, 
the accused is acquitted and no further enquiry can 
be held into the case. Evenif a de novo trial is 
ordered and the Bench proceeds under s. 350, Criminal 
Procedure Code, they cannot in doing so ignore the 
charge which had been drawn by their predecessor. 
Raza Hosainv EMPEROR : All. 186 
s 355—S, 355, whether applies to summary 

trial under Chap, XXII. . 
< Section 335, Criminal Procedure Code has no appli- 
cation to summary trial of a case under Chap. XXII of 
the Code Emprror v, Maune Po Saw Rang. 183 
— s 364. Sge Criminal Procedure Code, 1898, 

s 164 231 
——— 8. 367—S. 347, interpretation of—Judgment 

of Appellate Court—Hssentials of. 

Section 367, Criminal Procedure Code, must be 
interpreted reasonably and so longas the Appellate 
Court below writesa judgment from which the High 
Oourt can gather what.the decision of the Appellate 
Court really was, that in the majority of instances 
ought tobe sufficient. It would be manifestly most 








unreasonable to expect an Appellate Court to 
dot every ‘i’ and cross every ‘t. If, therefore, 
it is possible for the High Court reasonably 


to arrive at an understanding of what*has been 
found in the Court below, it is not necessary that the 
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High Court should captiously or capriciously set aside 
the judgment of the Oourt below or even comment‘on 
it with any severe strictures. Still less is it obliga- 
tory upon the High Court to hold that the proceedings 
in appeal ought io be quashed and .the matter re- 
heard in appeal from.the beginning. ABDUL RAHMAN 
v. EMPEROR Cal. 678 
—s, 367 (5), Sez Oriminal Procedure Code, 

1898, s. 439 : 786. 
——— 8. 369—Principle of s. 359, whether .applies 

to orders~ Order transferring case—S.:6%, whether 

applies. : 

Section 369 of the Oriminal Procedure Code re- 
lates only tothe alteration of judgment Although 
this section refers in express terms to judgments 
under Chap. XXVI of the Code still the 
principle - laid down therein applies also to final 
orders which are in the nature of judgments. The 
section does notapply to orders which are notin 
the nature of judgmente, Generally an order in the 
nature of a judgment is one which is passed on 
full enquiry aud after hearing both parties. Such an 
order cannot be altered after ıt is once passed and 
signed, Theorder of transfer capnot be regarded 
as an order in tbe nature of a judgment. CuHHOTEY 
Lar v. TINKE LAL All. 163 
———S 386 (1) Proviso—A pplicability ~ Whether 

requires withdrawal of warrant already issued 

before expiration of sentence in default— Authorities 
taking stepsto enforce warrant before expiration 
of sentence in default—Haxecution proceedings not 
ending before sentence in default is served— 

Delay, not due to faults of authorities—Warrant, if 

should. be withdrawn, 

The proviso tos. 3€6 (1), Criminal Procedure 
Code applies in terms only to the issue of a fresh 
warrant and does not require the withdrawal of 
a warrant already “issued before expiration of the 
sentence in default of payment. But in dealing 
with such existing warrants the Court should fol- 
low the policy which seems to have inspired the pro- 
viso to 8. t6. : 

The policy appears to be that in general 

“an offender ought not to be required both to pay 
the fine and to serve the sentence in default. But 
the proviso enablesa warrant to be issued for 
recovery of the fine, even if the whole sentence 
in default has been served, if the Court con- 
siders that’ -there are special reaeons for 
issuing the warrant, The, special reasons should 
be reasons accountiig for the fact thatthe fine 
has not been recovered before the sentence in 
default has been served; and any reasons- which 
are directed to ‘that point would be relevant.. It 
may be that the authorities, “through no 
negligence on their part, did not kmow of the 
existence of the property or the accused ` may 
have inherited property after he served his sen- 
tence in default: or there may -not bave- been 





time to execute the warrant. Matters’ of that 
sort would all be special reasons for issuing a 
warrant after the sentence in default had been 


served; and in the same. way, they are reasons 
justifying the Court in refusing to withdraw a 
warrant already issued. | : 
Where beforethe sentence in default had been 
served the authorities had taken steps to enforce 
the warrant by levying execution upon the im- 
movable prpperty of the applicant but it was not 
closed . before thesentence in default was served, 
and the delay which had taken place was ` not, 
shown to bedue to any default on the part of 
the authorities; ` Fa Pain se 


- ABASALEI 


‘of commitment. SapHEo Ram v EMPEROR 


“__—_-s.428—High Court, 


‘inrevision, - ABDUL RAHMAN v, EMPEROR 
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Held, that the warrant need not be with- . 
drawn. DIGAMBAR KASHINATH BHAvARTHI v. EMPEROR 
ii Bom. 772 
—— $, 403 — Finding that conspiracy was ` 

different from previous one—Prosecution against 

same accused— Whether barred bys. 403. 

Findings of fact that a particular conspiracy was a 
different conspiracy fromthe’ previous one, are hot 
matters behind which the High Court can go and 
théy must therefore accept the position that that was 
‘a different conspiracy at any time,in the ‘sense of 
having an organization and objects different from 
those charged in the previous case. Section 403, 





„Criminal Procedure Code doesnot therefore apply 


and atrial of the same accused for the subsequent 
conspiracy’ is not barred by s. 403. ABDUL RAHMAN 
v. EMPEROR PE Cal. 678 
—ss. 406 proviso, 123 12, 110— Person 
proceeded against under s. 110 and sentenced for 
three years by Magistrate—Appeal does not lie to 
District Magistrate, : E 
Wherea Magistrate sentences a person proceeded 
against under s 110, Criminal Procedure Code, for 
a period of three years, an appeal does not lie to the 
District Magistrate. FazaL MAHMUD v. EMPEROR 
Pesh. 284 (a) 
——— 8. 423 —Appeal— High Court's power to pass ` 
new sentence within powers of Magistrate who 
tried case 
Under the provisions of s.423, Criminal Procedure- 
Code, the High Court inappeal is empowered to 
pass a new sentence within the powers of the Magis- 
trate who tried’ the case, Locau (GOVERNMENT v. 
Nag.184 
——~—s8. 423 (a), (b), 210, 211—Appellate Court 
ordering Magistrate to pass commitment orders— 
Magistrate, if can hold enquiry under Chap. XVIII, 
The Appellate Court under s. 423, Criminal 
Procedure Oode; may either itself commit the 
accused” for “trial before the Sessions Court 
or it may direct a Magistrate to do so. But 
where it adopts the latter course," it does not 
give the “Magistrate any jurisdiction to make 
any further enquiry and the enquiry already held is 
sufficient for the purposes of : Chap. XVIII. The 
Magistrate then frames a charge or amends the charge 
under s. 210, Criminal Procedure Oode, and under 
s. 21k‘ requires the accused to give in his list of 
witnesses and the Magistrate makes a formal order 
All 849 
——— s. 423(b) Sze Criminal Procedure Code, 
1898, s. 526 (e) i 
whether 


additional evidence. . 

Obiter. —Assuming that the Sessions 
not be entitled to direct additional evidence to 
be taken, the provision of s, 428, Criminal Pro- 
cedure Code authorizes the High Court to make such 





can allow 7 


Judge may 


an order ʻif it thinks additional evidence to be 
nécéssary:’ BAL Kisuen Das MARWARI v, EMPEROR 

: Pat.1001 

“+s. 439. Sir Oriminal Procedure Code, 1898, 

8.195 ` : ~ 219 





- s. 439—Finding that conspiracy existed— 
Finding of fact binding on High Court in revision. 
Where`'a finding has been arrived at that: there 

did exist a general conspiracy the finding -is one 

which cannot be challenged before the High Court 

‘Gal. 678. 

8. 439— Guilty persons should not be 
allowed to escape on basis of unsubstantial 

technicality, : 

“Wis nòt the function of the High Court’ when-exercigse 
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ing ‘its revisional jurisdiction to allow guilty persons 


to escape the just. reward of their misdoings on the 
basis of an unsubstantial technicality. ‘ABDUL 
“RAHMAN v, EMPEROR Cal. 678 


— ss..439, 367 (5)—Court passing lower 
| sentence for murder must give reasons. - 

While passing the lower sentence of tracsportation 
on a charge of murder, the Court must give under 
8,-367 (5), Oriminal Procedure Uode, reasons why the 
normal sentence of death is not passed. MEWA v. 





EMPEROR , Lah, 786 
s. 476. 

Sez Arbitration | 383 

Sze Madras Local Boards Act, 19.0 311 


s. 476—Decree sent to Collector for execu- 
tion under s. 68, Civil Procedure Code Act V of 
1908)—Mamlatdar holding sale— Judgment-debtor 
producing receipt of adjustment of decree and 
asking for adjournment—Receipt suspected to be 


forged—Held, that Mamlatdar cannot make com- . 


plaint under s. 416, Criminal Procedure Code, 

Wher in course of execution proceedings pending 
before a Mamlatdar of a decree sent to the Collector 
for execution under s 68, Civil Procedure Code, the 
judgment-debtor produced areceipt on the date fixed 
for sale and applied for postponement, but the receipt 
was suspected to bea forged one ; mi 

Held, that the Mamlatdar was acting merely as an 
agent for executing the decree of the Court of the 
Subordinate Judge and was not exercising ihe 
functions of the Uourt under O. XX1, r. Z, Civil 
“Procedure Uode which could not be delegated to 
the Collector or his subordinates. , Therefore the 
offence of forging this document was committed in 
or in relation to proceedings in the Court of the 
Subordinate Judge, and not in or in relation toany 
proceedings before the Mamlatdar corstituting’a 
Uourt, Consequently, the Mamlatdar was not the 
‘proper authority to file a complaint under s. 416, 
Uriminal Procadure Code. In re Nassappa Naik 
NARBAPPA NAIK Bom. 752 
a S, 476— Witness making ccntradictory 
_ statements vn committing Magistrate's Court and 
* Sessions Court—Prosecution for perjury—When 


. proper—Tests—Different statements mace after an ' 


- interval of tume—Prosecution, propriety of—Penal 
Code (Act XLV of 1860), s. 193. 
It -should not be laiddown as a ‘general .rule 
that a witness is exempt from prosecution with 
regard to a statement made in the Sessions Court, 


“ differing from a previous statement made by him 
before the committing Magistrate, even" though 
the subsequent statement 18 considerei to be 


be good reasons for not 


true. There may | > 
witness in many cases, should 


-prosecuting the 


the subsequent statement be held io ‘be true; 
but, where it is doubtful which of the two state- 
mentsis trueand where it may be helc with some 


degree of certainty that the subsequent statement 
is the falseone, a complaint for giving false 
evidence should, as a rule, be mede. - Other 
matters, should of course be considered, such as 
apy compulsion that may have been brought to 
bear upon the witness in making either of the 
gtatements;,but where no compulsion hag been 
‘shown, the Courts should not refrain from making 
a complaint except for good reasons, 

Usually it would not be expedient to prosecute 
a witness who had made contradictory statements 
in the course of the same depositicn, because. 
“tho presumption is that the witness is trying to 
correct a false statement by hie subsequent 
-statement, and in such cases some locus paenitentiae 


t 
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- the complaint is subordinate 


| trying Magistrate 
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should be given to the witness, but this does 
not apply where different depositions are res 
corded after an interval oftime. LooaL GOVERNMENT 
v. JIT SINGH Nag. 257 
——— ss. 476, 476-A, 476-B —“ Complaint" 

means complaint under s. 476, or s. 476-A—From 
order of District Judge, under s.476-B, no second 

“appeal lies to High Court, ` 

Under s 476-B, Criminal Procedure Code, aright 
of appeal is given to the person against whom such 
a complaint has been made, and such a complaint 
means in the context acomplaint under s 476 or 
s. 476-A, and the section does not in terms give a 
right of appeal against a complaint made under the 
section itself, that is to say, under s 476-B. Where 
the Subordinate Judge refuses to prosecute, and the 
District Judge sets aside the order and files a com- 
pliant under s. 476-B, Criminal Procedure Code, no 
second appeallies to the High Court. EMPEROR v. 


GovinpD _ Bom. 713 
s.476-B. Sze Madras Local Boards Act, ' 
1920 311 


ss. 476-B and 195 (3)— Small Causes 
Court directing prosecution—Appeal lies to District 
Judge and not to Subordinate Judge even though 
he signs, in disposing of appeal, as Additional 


Sessions Judge. 

An appeal under s. 476-B, Criminal Procedure 
Code, lies tothe Court to which the Court making 
Hence, where a Judge 
of a Small Cause Court passes an order directing 
prosecution, an appeal lies to the District Judge and 
the Subordinate Judge has no such jurisdiction, 
even though in disposing of the appeal he signs as 
Additional Sessions Judge. ABDUL GHANI KHAN v. 
Ram Monan DAL All. 593 
s. 488— Husband behaving in violent manner 

10 wife—Wife leaving house- Refusal to return— 

Habitual ill-treatment, if should be prored— 

Proceedings under Chap. XXXII are of a summary 

nature — Court, if should go deeply into relationship 

of parties - PAS 

Where the husband has behaved in a violent manner 
towards his wife who has consequently left hise 
house, itis not necessary for her to prove ‘habitual 
ill-treatment in order to justify her refusal to return e 
to bis house. i 

Proceedings under Chap XXXII, Oriminal Pro- 
cedure Code are of a summary nature and the Court 
has not to go and should not go, so deeply into “the 
relationships of the parties as a Qivil Court would 
have to do. lf parties are not pleased with the 
decision of the Criminal Court under the chapter, 
their best plan is to apply to the Civil Court to settle 
their disputes. M. B. Icnatious v. ALAGAMMA 
g Rang. 968 
s. 495—Ezercise of discretion under—Grave 

offences—Discretion exercised in judicial manner— 

Interference, if proper— Complaint by woman for 

ouiraging her modesty— Advocate engaged by her— 

Permission granted—Court Jamadar applying to 

conduct prosecution—Reference to District Magistrate 

Procedure, if proper— Withdrawal of permission 

on receiving instructions—Legality. < $ 

A Magistrate is required to exercise his discretion 
àn a judicial manner in giving permission under 
s. 495, Oriminal Procedure Code, to any person to 











- 


_ conduct a prosecution. Though the provisions of 


s. 495, cl, (1) are wide, that does not mean that the 
should grant permission indis- 
criminately. He bas to exercise his discretion after 
consideration of the circumstances of the*case. In 
trials for grave offences a very heavy duty is cast 
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upon the Police and it is not for a private individual 
to see that the Crown is properly represented. If a 
Magistrate exercises his- discretion in a judicial 
manner,a High Court will not lightly interfere. 
In cases of dispute, adequate reasons should be given 
for the order, 

M,a woman, reported to the Police that three 
persons had committed an assault upon her and 
outraged her modesty thereby committing an offence 
under s. 354, Penal Code read with s. 109. They 
were sent ‘up for trial, M, the applicant had en- 
gaged an Advocate to safeguard her interest, and 
at the commencement of the trial this Advocate made 
an oral application to the Gourt under the provisions 
of s. 495, Oriminal Procedure Code, asking for per- 
mission to appear and conduct the case on behalf of 
the prosecution, Theapplication was granted. Tho 
case proceeded and the complainantwas examined 
in-chief and partly cross-examined. An application 
was then made to the Court by a Police Jamadar sub- 
mitting that he and not the complainant’s Advocate 
‘should be permitted to conduct the prosecution on 
the -ground that the case was a Crown case instituted 
by the Police and that it was .is duty to conduct it. 
The Magistrate communicated -7:th the District Magis- 
trate informing himof the situation and asking for 
instructions. After getting instructions, the Magis- 
trate directed thatthe Court Jamadar should con- 
‘duct the prosecution and that the Pleader could 
only assist him. The applicant filed a petition in 
revision seeking to set aside that order and obtainan 
order that her Advocate should be permitted to 
continue the prosecution : ’ 
` Held, thatthe Court Jamadar who was applying 
to conduct the prosecution was governed bys. 495, 
Criminal Procedure Code, and had under that section 
to obtain permission from the Magistrate to appear. 
He was notentitiedas of right tð appear and.con- 
ductthe prosecution, The order permitting the 
‘Advocate to appear and conduct the prosecution was 
‘proper but the procedure subsequently adopted by 
the Court in referring the matter to the ‘District 
Magistrate was not proper, In the first placa it was 
not competent for him to apply to higher authority 
for advice in such circumstances,and inthe next 
plam, having obtained such advice, to vary an order 
‘already passed in the exercise of a proper judicial 
dfscretion. Oonsequently, under the circumstances 
‘the original order should stand, JANAT AOHAR v. Em- 
PEROR ‘ Sind 789 
< ss, 526 (e) 423 (b) — Sind Courts Act 

(Bombay Act XII of 1866, as amended), ss. 1,9 <c) 

—Additional Judicial Commissioner trying accused 

with jury — Appeal to Judicial Commissioner — 

Appeal heard by Judicial Commissioner and 

Additional Judicial Commissioner — Difference of 
- opinion—Case referred to another Additional 

Judicial Commissioner —Conviction set aside—Case 

transferred under s. 526, Criminal Procedure Code, 

to Sessions Judge, not having power to try with jury 

— Held, order must be taken to be under s. 423 b) 
-—Held also that order transferring to Sessions Judge 

not having power to try with aid of jury was not 

ood, 

The accused were tried before the Additional 
Judicial Commissioner of Sind, and a special jury 
əf nine jurors. After a trial, six of the accused were 
sonvicted. The convicted men then appealed to the 
Jouct of the Judicial Commissioner ana the appeal 
wag accepted by the Court as being brought under 
4. 410, Criminal Procedure Oode. Under the powers 
af s. 9 fc) of the Bind Souris Act, (Bombay Act XII 
wf 1866,) the, matter was referred by the Judi- 
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- party, yet is is desirable that 
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cial Commissioner, -as the Judges differed, to 
a third Judge, The Additional Judicial Com- 
missioner, to whom the case was referred,- came to’ 
the conclusion that the trial had been unsatisfactory,” 
that there wasa point of law upon which the ap- 
pellants were entiiled to rely as to certain evidence 
and he thereupon cams to the conclusion, thatthe , 
conviction must be set aside, and passed ths 

following order; “1 set aside the convictions and ordér 
a re-trial of all the appellants, and I further order 
under the provisions of s. 526 ie) of the Criminal 
Procedure Code, that the case be transferred’ for 
trial to the Sessions Oourt of Hyderabad, there to be 
tried by the Sessions Judge or one of the Additional; 
Sessions Judges ;” oo . oS 
. Held, (i) that s. 526 had very little to do with this 
case, because it was not necessarily exclusively confin- 
ed to, but dealt with cases which are not in the High” 
Court where it may appear to the High Oourt that 
there ought to be a transfer. This section did not” 
apply, because this case had first of all to be got 
back tosome Court for trial. Oonsequently, it “must 
be taken that he had really ordered the case, under 
s. 423 (b); - ce 

(it) that it was not necessary to determine whether; 
strictly speaking, the Oourt of the Judicial Oom- 
missioner exercising criminal jurisdiction as a Oourt’ 
of Session, or one of the Additional Judicial Oom-’ 
missioners exercising jurisdiction asa Oourt of: 
Session was a Subordinate Court or not; TA 

(iii) that an order of this kind, which directed. 
that a case which has originally been heard before 
a jury ‘should be re-heard before a Oourt without a’ 
jury was an order that ought not to be made unless- 
it is justified by exceptional circumstances, There 
was jurisdiction to make it, but it was obvious that 
it had and was likely to’ have, a very serious effect 
upon the rights of the accused, and his privilega: 
which he had previously enjoyed of trial by a jury he 
ought in general to retain. Hanrv, EMPEROR ake 4 
. ~ PLC. 3- 
——— 88, 526 (8:, 537—Application under 8. 526 

(A)~—Refusal of adjournment—Imperative'nature-of 

s. 526 (8)—Subsequent proceedings, if validated by 

8, 537. 

Where an application under s. 526 (8), Criminal 
‘Procedure Uode is made, the question whether -there 
is or is not good ground upon which High Court 
might order a transfer is not a question for the 
trial Judges himself. The section gives him no dis- 
cretion. It is imperative. The application having 


been made, it is his duty to adjourn the case for a 


reasonable time, and any proceedings taken there- 
after would be unwarranted by law. And where 
such irregularity is not devoid of any probability 
of failure of justice, s. 537 will not jastify-the sud- 
sequent proceedings being taken. Yaxoon Kassim. v, 
EMPEROR f Sind 223 
s. 528 —Notice to opposite party before 
transfer of case—Necessity of—Absence of ‘notice, 
whether mere irregularity. : 
Although s. 528 of the Oriminal Procedure : Code, 
does not provide for any notice to the opposite 
a notice should bs 
given to the opposite party _ before an order - of 
transfer is passed, but the omission to give notice 
isa mere irregularity andis not a suficient gound 
for setting aside the order of transfer. Camorzy Lau 
v, TINKE LAL Alt. 163 
ss. 529, 530 — Revision — Nature of 
revisional jurisdiction. - 
Itis very’ important and would save much wast 
of the time of. the Courts if it was-thoroughly realise 
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that there is a distinction between a revision and an 
appeal. In the latterthe appellant is given a 
statutory right to demand an adjudication from the 
Court either ona question of fact or on a question 
of laworupon both. When a matter comes upon 
revisional jurisdiction the applicant Aas no rights 
whatsoever beyond the right of bringing his case 
to the notice of the Court. It is for the Court to 
interfere in exceptional cases where it seems that 
some real and substantial injustice has been done. 
Thatisthe main point which the Oourt has to 
consider, A revisional application is not to be, 
regarded as in some sort a second appeal on a ques- 


tion oflaw. EMPEROR V. JAFAR KEAN All. 101 
———- 8. 537. Sze Oriminal Procedure Code, 
1898, s, 526 (8) 223 


———5. 544, Ses Oriminal Procedure Code, 1888, 

8. 850 (1) 441 

———8, 545 (1) (b)—Scope of—Compensation for 

offences which accused may have commitied but 
with which he has not been charged~Whether can 
be awarded, ; 

Section 545, cl. (1) (b), Criminal Procedure Code, 
allows the Oourt to order the whole or any part of 
the fine recovered to be applied in the payment to 
any person of compensation for any lossof injury 
caused by the offence, The offence must clearly 
be the offence of which the accused has been con- 
victed. It is not possible for the Court under these 
rulesto award compensation for the other. offences 
which the accused may have committed but with 
which he has not been charged. Ram Perasan v, Eu- 
PEROR Rang. 257 

8. 546—Costs— Witness fees, if can be 
included in costs, 

In awarding costs the Court can take into con- 
sideration only the costs set out in s, 546-A (1) (a) 
and (b), Criminal Procedure Code. Witness fees 
should not be included in the costs. Swen Ine v. 
Koon HAN Rang. 598 

—5. 546-A cl. (1)—Process-fee or fee on com- 
plaint not paid by complainant — Whether entitled 
< torecover such sums under. s. 546-A (1). 

Where the complainant has not peid any process 
fees for the issue of process on his witnesses or on 
the accused or fee on the petition of complaint, he is 
not entitled to recover such sums under s. 546-A, cl. (1), 
Criminal Procedure Oode. Emperor v. Mauna Po HLA 

Rang. 980 
-——— 8. 562—Offence under s, 317, Penal Code 

(Act XLV of 1860), by woman of 18, who is not 

weak--S, 562, if to be applied—Interference by 

High Court to prevent failure of justice. 

An offence under a. 317, Penal Gode,in as bada 
form as can be imagined was committed by a young 
woman of 18 and she did not appear to be weakly; 

Held, that s. 562, Oriminal Procedure Code, should 
never be extended to sucha case and where it has 
been applied, the High Court must interfere in 
revision in order to prevent failure of justice. 
EMPEROR v, SHAH HURAN Pesh.431 (a) 

s, 562 (1-A)—Sub-section covers offences 

~ punishable only with fine— Penal Code (Act XLV 

of 1860), 3 299. 

Section 562 (1-A), Criminal Procedure Code, should 
be given a meaning justified by a literal construc- 
tion of the language and consonant with what ap- 
pears tobe theintention ofthe section. It covers 
offences punishable only with fine, EMPEROR v. 
MANOHERSHAW NASSERWANSI Bom, 735 
Criminal trial, Sez Penal Code, 186), s. 399 815 
= 7 -Abeconding of accused— Corraborative value 

of, 
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Although the mere fact that an aucuged 
person absconds cannot in itself be taken aa proof 
of his guilt, it ig of great corroborativa value 
when weighing other and direct evidence. Kuaisra 
Kuan v. EMPEHOR Pesh. 433 

Accomplice—Corroboration—Bribery case— 

Payment of bribe not voluntary — Accomplice's 

evidence—Eztent of corroboration necessery— Penal 

Code (Act XLV of .1860), s 161. 

- The rule ofthe Court which requires corrobora- 
tion of the evidence of an accomplice as against each 
accused, if itapplies atall, applies with very little 
force to acase in which the accused ischarged with 
extorting a bribe from other persons. The objec- 
tions which usually arise to the evidence of an ac- 
complice do not really apply where the alleged ac- 
complice, that is the person who pays the bribe, is 
in the offence, but. is 
really a victim of that offence. In cases of this kind, 
where the payment of the bribe has not been volun- 
tary, very slight corroboration would be sufficient 


to make the evidence of theaccomplice admissible 
against thereceiver ofthe bribe, Para KaMALKHAN 
v. EMPBROR Bom. 615 (b) 


- Accomplice—Hvidence of—No corroboration 
by legal evidence—Accused, if can be convicted. 
Where the accused was named by two of the dacoits 

wae confessed and there was no corroborative eyi- 
ence : 

Held, that he could not be convicted on the 
statement of accomplices which has not been proved 
by legal evidence even though he was identified by 
one ot the co-accused who did not know him by 
name but by facealone, but who wasnotan ap- 
prover. KUuNJI v, EMPEROR All, 902 
———— Acquittal of accused, if necessitates acquittal 

of co-accused, . 

The acquittal of an accused does not necessitate 
the acquittal of his co-accused. QULZAMAN v, Em- 
PEROR . Pesh. 436 
——— Anticipatory fine on and from day of 

conviction—Legality. . 

Even though a Magistrate is empowered under 
an Actto impose continuing fine, he cannot 
legally impose an anticipatory fine on and érom 
the day when he convicts of the offence. BAL KISHEN 
Das MARWARI v. EMPEROR Pat. 1001 
- Charge—Same facts constituting different 

offences— Charge, how to be framed, ` 

Where the same facts will constitute different 
offences, the indictment may, and ought to, charge 
each such offence so as to meet every possible 
view of the case, But when only one offence 
has been committed, the punishment must not 
exceed that applicable to the graver offence. 
Kuims1 KHETSI V. EMPEROR Sind 972 

Confession — Conviction scught to be base 
solely on accused's statement—Siatement should br 

taken in its entirety — Exculpatory part not to b 

excluded. 

Where the conviction of the accused is to be baset 
solely on his statement, the statement must be taken iya 
its entirety and itis notopen tothe Court to rely or 
the incriminating portion ofthe statement of th 
accused and to exclude from consideration the ex» 
culpatory partthereof. Sarr GUL v, EMPEROR 

Lah, 52% 
Confession—Retracted confession— Conviction 
if can be based on such uncorrodorated confession- 

Confession, if becomes tnadmissible when retracte 

A Court may convict an adécused person o 
his own uncorroborated confession, Which ho» 
been subsequently retracted, provided the Oou» 
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is satisfied that theconfeasion was made voluntarily 
and that it is.true in fact. Gee S 

Per Rupchand, A.J.C.—It is true ‘that where 
more persons than one sre ‘being tried jointly 
for’ the same offence and aconfession made by 
one of such persons affecting himself and some: 
otherof such personsis proved, the Court may 
take into consideration.such confession as against 
such other person, as well as against the person 
who makes such confession and a confession, merely 
because, ik has. been retracted, does not. become 
inadmissible in evidence against a  co-accused, 
although its evidentiary value .is thereby con-- 
siderably diminished: But before.a statement made 
by an accused person is treated as evidence against 
a: co-accused, it must amount to a confession 
of the very crime with which he and the co- 
accused are charged, and, for that purpose, 
where the: sole evidence: in the case is the confession, 
‘the. Court is bound to take into consideration 
ne .confegsion as a whole, and not only a part 
of it. 2 

It is. unsafe to accept -the tainted . testimony of 
a co-accused so long as itis not’ corroborated 


in material particulars. This is more so when! 
such an accomplice has not adhered to his. 
statements. IEHIMJI KHETSI v. EMPEROR Sind 972 


Conviction not solely. on confession—Court is- 

not bound to accept confession in toto. f 4 

Where the conviction does not solely rest on a 
confession but it rests on the dying declafation and. 
the circumstantial -evidence also, the- Court is not 
bound to accept the confession in toto. JUMMA Kaan 
V. EMPEROR Pezh. 6. 

Decision must not rest on suspicion, 

Suspicion though a ground for scrutiny cannot- 
be made the-foundation of a decision. The Court's: 
décision must rest upon legal grounds established 
by legal testimony, HARI K:RISHNA v. EMPEROR 

oa _ Qudh 819 
Evidence—Telegram available to contradict 
witnesses—Prejudice to accused, if caused. 
- Where the telegram, was put in without objection 
and was available to the defence to contradict wit- 
negses : . 

Held, that no prejudice was caused to’ the accused: 
end the conviction should not be- set aside on this. 
ground. KAOHI HAZAM v, SIRAJ KHAN Cal, 400 
———Judgment—One of Magistrates not -present-on. 

all hearings but only on the date when judgment was 

delivered—Signing judgment—Failure of justice, if 
takes place. 

The question whether in any- particular case a. 
substantial failure of justice has been occasioned isa. 
question of fact and not of law and each case must: 
be decided upon its own merits, Where one of the 
three Honorary Magistrates, constituting the Bénch 
was not presenton all the hearings of the case, but 
was present on the date when the judgment was- 
delivered and he inadvertently signs it and he has 
taken no real part, itcannot be said that any 
failure of justice has taken place. EMPEROR v. 
JAFAR ‘KHAN 3 All. 101 
——— Jury—Duty of Jury—Handwriting expert 

—Question as a reliability of —Whether to be decided 

by Jury. 7 - 

Per Lort-Williams, J.—(Obiter) —W here s. 73, Evi- 
dence Act, says tbat the Court may direct any person. 
present in Oourt to write, it muet mean that where 
the accused is in Court, the Judge presiding in that 
Court may thereand: then ask him to write some- 
thing forthe purpose of enabling the Court to 
compare’ His writing with some other writing, and- 
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that the procedure of delegating to another Magis- 
trate hot sitting asa Court, to take such a writing. 
from the.accused: when -the accused is not in Court 
nor standing his trial in Court does not come within. 
the provisions of the section. KisHori v. EMPEROR i 
E , Cal. 396 
Magistrate dismissing complaint under-s. 203, 
Criminal Procedure Code (Act V of 1898), after 
local enquiries. and satisfying himself that complaint” 
was not true—Complainant not examined and his 
statement not recorded— Interference in revision ` 
by High Court: . ‘ 
Where after’ making local enquiries the 
Magistrate comes to the conclusion that the story 
put up: by the complainant in his complaint is ' 
not true, and the case is more or less of a 
civil nature,.and without taking the complainant's 
evidence: and personally examining him and re- 
cording his statement dismisses the complaint 
under s. 203, Oriminal Procedure Oode, the High 
Court: being satisfied thatthere was no substance ‘ 
in complaint will not interferein revision merely” 
because there has been technical irregularities- in 
proéedure; RAM:GIRYW, Ravi Saran Binen All. 8487 


———-Murder—Accused found guilty by unanimous 
verdict of jury—Sessions Judge disagreeing and 
making reference—Accused, if to be kept.in custody 
pending final decision of High Court.. , 

Where the accused have been convicted of the: 
offence of murder by the unanimous verdict of the 
jury, although the Sessions Judge disagreed: with. 
the verdict of the jury,and made up his” mind to 
refer-the matter tothe High Qourt, it is desirable- 
that-the convicted persons be held: in custody pend-: 
ing the final decision of the High Court: EMPEROR v,- 
BENAT PRAMANIK - 5 Cal. 48185. B. 


Practice—Inclusion of innocent along with 
guilty -and ascribing principal part to guilty per- 
sons—Tendency in N.-W.F. Province. 

‘There is a tendency in the N-W. F. Provinceto’ 
include the innocent along 'with the guilty when 
making, a: charge, especially in cases’ arising out 
of blood feuds. There ia also the tendency of per- - 
sons- in this Province: to ascribe the principal part 
in. an. offence to the person or persons i are: 
actually guilty and to a-cribe minor: parts to their 
innocent relatives. Kuaista‘7KHAN v. EMPEROR ` 

: Pesh. 433: 
Retracted confession— Use against the maker 

—Value against other accused, 

A retracted confession may be used against the 
man who bas made it; but its value as a piece of 
evidence against other accused is almost nil. 
Unless there is satisfactory evidence which’ would: 
support the confession, no Court would be justified” 
in basing a conviction on the strength of a retracted 
confession, Suyam LAL v; EMPEROR All; 978 

Sentence--People-collecting together to resist 
encroachment— Absence ` of violence—Punishment' 

—Leniency can be shown. : : 

In a violent countryside if a large number of 
people collect togethér to resist a real or fancied 
encroachment on'their rights andso far control 
themselvesthat they commitno violence against 
any person’ they deserve.considerable leniency in the 
matter of sentence when convitedfor their actions, 
Mir Baryan Kuan v, EMPEROR Pesh 239 

Sentence—Power of High Court to enhance- 
sentence. ` 

The High Oourt has power to enhance‘ any’ 
sentence if it considers-that the sentence passed: 
in. the. lower Court: is: improper. Whether tha 
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High Court will interfere or not will depend on 
the facts of each case. Mrwav, Emperor Lah. 786 

- Witness making false charge against innocent 

person—-Whole of his evidence, if falsified— Falsus 

in uno falsus in omnibus, is inapplicable in 

“N-W. F. P. 

‘The maxim falsus in uno falsus in omnibus is one 
which has never been accepted by Court of the Judicial 
Commissioner of N-W F. P., in respect of witnesses 
of N.W. F. Province where there is a notorious tend- 
ency to accuse the innocent along with the guilty. 
Hence in view ofthe fact that in many cases wit- 
nesses will knowingly make a false charge against 
an innocent person at the same time that they make 
true charges against guilty persons, the fact that a 
witness makes a false charge against an innocent 
person does not necessarily falsify the whole of his 
evidence. It makes no difference whatever whether 
the factum ofthe falseness of the one charge is 
actually proved oris merely suspected. GULZAMAN 
V, EMPEROR Pesh, 436 
Custom. Sge Hindu Law 661 


— (Berar)—Kazi, if can recover dues in respect 





of marriage whether called or not—Custom, if. 


‘ valid- Hereditary kazi— Right to. prevent others 
~oficiating as kazi — Fees paid to such persons— 

Whether recoverable by hereditary kasi, 

There isa custom in Berar according towhich a 
kazi can recover dues in respect of a marriage whe- 
ther he is called or not and the hereditary kazi has 
the right to perform marriages and to prevent other 
persons Officiating as kazi at Muhammadan mar- 
riage in the locality. Further, anyone who acted as 
kazi, contrary tothe custom, would beliable and 
the watandar kazi would be entitled to recover the 
fees paid to such person for officiating as kazi, as 
atherwise his hereditary and exclusive right would 
be of no avail, ABDUL Nasr v. Asmat HUSSEN 

HoN , Nag. 90 

: Custom modifying ordinary law—Burden of 
proof—Kakezai tribe—Custom excluding operation 

„of ordinary law of succession—Whether exisis— 

Muhammadan Law, 

. Where a person relies upon custom as modi- 
fying the ordinary law, the burden is on him or her 
to establish the existence of such custom, and no 
presumption can be made in favour of the 
reine ate = 8 vsage or custom if it were not 
proye at such a custom or u i 
are a that. plage: TEEDE 
4 Held, that there was no custom amon 
Kakezai tribe which would exclude the N 
of the ordinary Muhammadan Law of Succession 
Mausoos Beeum v. Tuts Bret Cal. 1000 
Delhi District—Jats—Riwaj-i-am — Evidence 
= cunomiary law. 
ustomary law, (as evidenced in riwaj-i- 
Delhi District) if found to exist in 1880 and 1010, mua 
be taken to have the ordinary attribute of a custom 
that it is ancient, and it is for those who challenge, to 
rebut the prima facie evidence of the Tiwaj-i-am that 
the customary law (of the Delhi District) applied to 
a person as a jat resident therein. asant SINGH 
Berry Rag SARAN SINGH P.C. 864 
——— Jats of Delhi District can adopt an orphan 

—~Adoptee need not belong to same gotra. 

_ According to customary law of Delhi District a 
jat can adopt an orphan. 

In the District of Delhi, the custom that the 
adoptee should be of the same gotra is recommendatory 
and a person of a different gotra may be adopted; in 
other words, factum valet, Basant SINGH v. Bris Ras 
SÁBAN SINGH P. C. 864 
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Judicial recognition — Court deciding that 
custom exists—Custom obtains force of law. ; 

A custom becomes a law when it receives judicial 
recognition. No doubt, before a custom can have 
the force of law, it must come up to a certain 
standard of general reception. A custom of that 
kind when judicially recognized has the force of 
law. Once the Court has decided, as a fact, that a 
custom does exist then that custom obtains the force 
of law, GIREESHOHANDRA V. RaBENDRANATH Das 

Cal. 512 
Khot—Tenant in village Sangi, in Kolaba 

District alienating his interest— Permission of khot, 

if required, 

There exists in the village of Sangiin the Kolaba 
District acustom by which a tenant of khoti land 
can alienate his interest without the consent of the 
khot. Datuonanp VELJI GUJAR v, SHANTI SARASHI 

Bom, 339 
Party relying on custom —Duty to prove heis 
governed by itand what the custom is. . : 

When a person asserts thathe is governed by 
custom it is incumbent upon him to prove that. 
he is so governed and further to prove what 
that custom is, Custom differs from place to place 
and from tribe to tribe and it is also 
recognised by authority that it may differ from 
family to family. BARKAT BIBI v. MOHAMMAD AMIN 

i Lah. 1033 
malkiyat 





Custom (Punjab)—Ale maliks — Ala 

rights, nature and value of. 3 

The true position about ala malkiyat rights is 
that they have little present economic value but a 
considerable social value anda potential value by 
reason of conferring rights of pre-emption and 
escheat, SAYYED MOHAMMAD V. AZIM-UN-NISA __ 

Lah. 61 b) 
Alienation—Antecedent debt incurred 
for necessary purposes — Whether ceases to be just 

-antecedent debt when time-barred— Whether binding 

on reversioners. 

An antecedent debt incurred for necessity does 
not cease to be a just antecedent debt when itis 
time-barred. An alienation of ancestral propery 
to pay it off is therefore binding on the reversioners 
of thealienor. BUDHA SINGH v. BHAN SINGH . 

; Lah. 954 
-——— Alicnation—Mortgage of ancestral 
house by agriculturist for business of manufacture 

.of sugar—V alidity— Legal necessity. 

No nard and fast rule can be laid down that an- 
ceetral property can never be alienated by an agri- 
culturist for the purpose of providing funds for 
trade or business. A mortgage of ancestral property 
by an agriculturist to conduct the business of manufac- 
ture of sugar in his own villages forsale cannot be 
impeached on the ground of want of legal necessity, 
BHAGWAN SINGH v. BALBIR SINGH Lah, 58 

Bharuana Sial tribe—Succession—Pagwand 

Rule—Rules of devolution of property among 

uterine brethers 

When an estate devolves upon brothers who are- 
joint, all of them succeed to it in equal shares” 
according tothe Pagwand rule. If later on the 
brothers effect a division of property, and one 
seb of uterine brothers remains joint, and the 
other brothers separate their share and one of the 
brothers dies, his uterine brothers alone succeed 
to his property. This custom relates to the 
devolution of property amongst uttrine brothers 
in the Bharwana Sial tribe, SHAHADAT, Kuan v. 
Rasa f $ ~Lak, 1026- 

Custom differs from place to place and 
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family to family — Muhammadan Law ignored in 
| some cases— Whether proves it is abrogated for all 
ines in favour of special custom — Muhammadan 
Law: ` 
: The mere fact that Muhammadan 
ignored in certain cases will not be sufficient to 
establish that it had been -abrogated for all 
. times in favour of any special custom which was 
adopted in its place. Barxar Bist v. MOHAMMAD 
AMIN Lah, 1036 
——— Gift—Gujars of village Chikort Bhilowal in 
;Gujrat District—Gift—Ancestral property—Gift by 
:mother oflast male-holder in favour of his sister 
sa casi in fourth degree existing—Gijt, if 
void, 

Among Gujars of village Ohikori Bhilowal in 
Gujrat District, gift of the ancestral property bythe 
mother of the last male-holder in favour of the 
sister of that last male-holder is void in presence of 
collaterals in the fourth degree, Fazan BIBI v. 
MUHAMMAD HAYAT Lah, 447 
-—— —— Nagrial Jats of Tahsil. Kharian, 

: District Gujrat— Widow's right to gift husband's 
estate to oneof his collaterals in lieu of services— 

Widow— Alienation.. 

Among Nagrial Jats of 
Gujrat, a custom exists 


Law was 





tahsil Kharian, District 
whereby a widow may, in 


lieu of services, gift her husband's estate to one of 
. his collaterals. KHUSHIA v. HAJI Lah. 946 
- —Riwaj-l-am— Entry opposed to general 





custom against rights of females —Presumption— 
Rebuttal. . 


-Qourts in the province of the Punjab are bound 


to make the initial presumption in favour of the” 


entries in the riwaj-i-am irrespective of the fact 
whether the custom, as recorded, is in accord with 
the general custom or not. The quantum of evidence 
necessary to rebut this presumption will, however, 
vary with the facts and circumstances of each case. 
Where the, riwaj-i-am lays down a custom which is 
in consonance with the general agricultural custom 
of the province, very strong proof will have to be 
produced to displace this presumption, but where the 
custom recorded in the riwaj-i-am is opposed to the 
Tules generally prevailing, the presumption will be 
considerably weakened, Again, where the riwaj-i-am 
affects adversely the rights ‘of females who had no 
opportunity whatever of appearing ‘before the Re- 
venue Authorities the presumption will be weaker 


still and only a few instances might suffice to rebut ` 


it. JAGAT SINGH V JIWAN Lah. 215 
---————— Presumption — Entry opposed to 
general custom and affecting rights of females— 
Rebutial—Quantum of evidence necessary. 
. The quantum of evidence necessary to rebut the 
presumption arising from the entries in the riawj-t- 
am would vary with the facts and circumstances of 
each case, Where the riwaj-t-am lays down a 
custom which is in consonance with the general 
agricultural custom of the province, very strong 
proof will have to be produced to displace this 
presumption, but where this is not the case and the 
custom recorded in the riwaj-i-am is oppored to the 
rules generally prevailing, the presumption will be 
considerably weakened. Again, where the riwaj-t- 
am affects adversely the rights of females who have 
had no opportunity whatever of appearing before the 





Revenue Authorities, the presumption will be weaker . 


stil], and only afew instances might suffice to rebut 

it. . NARAIN SINGH v, OHAND Kavr ` Lah. 174 

= Separate riwaj-i-am, prepared for a 

< pargana—Whether takes preference over Tiwaj-i-am 
of District. 
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"Where a separate riwaj-i-am has been prepared 
for a pargana, it will teke preference over the 
riwaj-i-am of the District generally. Bisuna w. K aunt 

: Lah. 528 
—-— Succession—Adopied son, if succeeds to 
natural brother when descendants of another brother 

are alive. i 

The property of a person who dies issueless first 
reverts to the ancestor who left an issue and then 
descends to his lineal descendants. Consequently, 
an: adopted son does not succeed to the estate of 
his natural brother dying without issue when the 
descendants of another brother are living. The 
adopted son is also not entitled to succeed to his 
share in his natural father’s property in the presence 
of his natural brother. 

Real nature and the incidents of kritrima adopt- 
tion pointed out. Kansai Ram v. Situ Lah. 102 
— Arains — Jullundur District—Self-' 
„acquired property— Daughters, if exclude collaterals 
: —Held,s. 36, Punjab Colonization of Government 
„Lands Act (V of .1922) did not bar jurisdiction of 


Civil Court. 

M, ‘an Arain from Tahsil Nakodar, District 
Jullundur, was allotted one square of land in the 
Chenab Canal Colony on May 22, 1899. On June 10, 
1904, he acquired occupancy rights. He diedin the 
year 1907 and, on July 17, 1907, mutation took place 
in favour of his widow. Shedied on February f 
1928, and, on February 19, 1929, the Collector made 
an order sanctioning mutation in favour of Ms 
nephews. OnJanuary 7, 1930, the daughter and 
daughter’s sons of M brought the suit against 
nephews for possession of M’s square alleging that 
after the landin suit had been mutated in favour 
of the nephews they (nephews) had bought pro- 
prietary rights without the knowledge of the plaintiff: 

Held, (i) the jurisdiction of the Civil Court was not 
excluded by s. 36 of the Colonization of Government 
Lands Act; em a 

(ii) among Arains of the J ullundur District 
daughters succeed to their father's self-acquired 
property to the exclusion of collaterels IBRAHIM v. 
ZAINAB Lah, 29 
————— Awans of Attock Tahsil of 

Attock District—Father's power of disinheritance 
.of son, . : ` 

The only limitation imposed on the power of 
an Awan father is in the matter of total disin- 
heritance of one son in favour ofthe others, but 
where he merely deals with a part of bis property 
during his life-time, an aggrieved son has to 
remain content with his lot. Mirza KHAN v. SHABINOHI 
Kuan - Lah, 1016 
— ———— Brahmins of Lahore — Trade— 

Presumption that they are governed by Hindu Law 

— Burden of proof, 

Where the parties are brahmins, resident of a 
town and occupied in trade, the presumption is that 
they follow Hindu Law and it is for them to prove 
definitely that they do not do so but follow a 
particular custom. ; : 

Brahmins of Lahore are governed by Hindu Law 
and not by custom in matters of succession Ganpa 
Ram v. Nano Lan j Lah. 661 
—— Dhillon Jats of village Lahara in ` 

pargana Sahnewal, Ludhiana District — Daughters, 

af exclude collaterals of sixth degree. 

Among Dhillon Jats of village Lahara situated 
in Pargana Sahnewal of the Ludhiana District, 
daughters can be excluded only by collaterals up ' 
to the fifth : degres, and hence a daughter will ' 
succeed even to the ancestral property of her father ” 
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in preferenee to the collaterala of the 6th degree. ofthe insolvent is in the same position and hia 
ə .Brsana v, KARNI : Lah.528 suit for such amount is not maintainable, OFFIOIAL 
—_—. Jats of Jullundur District~Self-  Assianenv M. C. HARIKRISENA & Sons Rang.1044 
acquired property — Riwaj-i-am, correctness of— Declaratory sult — Limitation— Adverse possession 
Daughter, if excludes collaterals. . —Sub-sotl rights — Removal of comparatively. small 
_ Amongst the Jats of the Jullundur Districta daugh- - quantity of mineral—Whether suficient to constitute 
ter is preferred to collaterals in the matter of succes- adverse possession. . i ; 
sion to the self-acquired property of her fathər, and the -When asuitis for declaration and injunction the. 


riwaj-i-am of Jullundur District does not contain period of limitation is six years from the dateof: . 
a correct statement of custom prevailing among Jats the invasion of the plaintifl’s right. As long asthe 





so-far as self-acquired property is concerned title of the plaintiff is not lost by adverse possession: 
NARAIN SINGH v. OHAND KAUR - Lah 174 of the defendant, each invasion gives- hima fresh 
mn - Lalli Jats of Gurdaspur District— cause of action. In order that mineral rights be 

Self-acquired property — Daughters succeed in’ lost by adverse possession the working of the mines 
' preference to collaterals. should beso general as to indicate that the defen- 


Amongst Lalli Jate of Gurdaspur ‘District, the dant has taken possession of the minerals of the 
daughters succeed to the sslf.acquired property of- Taraf. Removal of a comparatively amall quantity of 
their. father in preference to the collaterals. Jagat mineral from here and there willnot be sufficient, 

. SINGH v. JIWAN - Lah. 215 Theadverse possession must be complete and will 
——— Randhawa Jats of Mauza Budha only affect the mineral for which possession has been 
` Theh in Amritsar Tahsil—Pagwand rule prevails, proved. MUKTAKESHI PATRANI v. MADNAPUR ZAMINDARI : 

Randhawa Jats of Mauza Budha Theh in Amritsar Co., Lrp. Pat. 136 
Tahsil are governed by the pagwand: rule of succes- Decree. See Civil Procedure Code, 1908, s, 115-- i 
sion and not by the chundawand rule. PARTAP SINGH 5 ees ais .585 

` v. SAUDAGAR SINGH - Lah. 107 —Appellate Court decree, how to be drawn up, 
pase --————Sainis of Tahsil Jullundur—Sonless Except when the Appellate Court confirms without 
* ‘proprietor — Daughter, if ‘preferential heir to variation the decree of the original Oourt, the decree 
collaterals of fifth degree—Riwaj-i-am— Customary ofthe Appellate Court must be drawn up in auch a- 
' Law of Jullundur District is imperfectly prepared form that it can be executed without reference to the 
‘—Entries, rebuttal of—Few instances are sufficient; decree.of the original Court, Ram SABAD v. Susman: 











Among Sainis of Tahsil Jullundur, the daughter Narvu Rang: 318 
of a sonless proprietor has a preferential right - Consent decree—Whether a eontract. 
to succeed to the property of her father as A consent decree is still a contract which must be 
against his collaterals of the fifth degree, construed as such, although it hasthe sanctity of a 
While a riwaj-i-am, whether supported by instances. judgment. JAHURI LAL v, KANDHAT LAL Pat. 302 





or not, has a presumption of correctness attaching — contents of. Ser Compromise 694 
to.it, one of the numerous methods of rebuttal ————fx parte decree—Conditional order that case 


is to convince the Court from an examination of any be restored on payment of certain sum before. certain - 
portion of the riwaj-i-am that it had not been date, otherwise restoration application to stand 
compiled in a careful manner and that’ otherwise dismissed—Default—Power to extend time. | 
it was not a reliable record. The Customary Law A conditional order had been passed on an ap- 


. of‘ Jullundur District is an imperfectly compiled plication to set aside an ex parte decree, namely, 
document recording several patently erroneous, that if acertain amount was paid within a certain 
inconsistent and unintelligible entries, and the time, the decree would be set aside, and if not, the 
presumption of correctness, attaching to the entries . application would stand automatically dismissed. No e 
can be rebutted bya few instances, SANTI v, Duarm- payment was made within the prescribed time and 


INGH ; Lah. 1011 an order was passed dismissing the epplica- e 
i ee Sayyads of village Sadhaura, tion: P 8 pplica 
Tahsil Naraingarh, District _ Ambala — Shias— Held, that the order dismissing the application: 
“Daughter's descendants, whether inherit equally with was nota fresh order, but it merely gave effect to ` 
daughters. ` the previous conditional order and the Court had no 


Among Wasti Sayyads of village Sadhaura, Tahsil” power to restore the application or to set aside the 
Naraingarh, District Ambala, who are- Shias,a order of dismissal, because it had already by its 
daughter's descendants inherit equally with a previous order made it clear that if the sum was 


daughter. SAYYED MonamMap V, AZIM-UN-NIsa not paid on or beforea certain date the application 

h Lah. 61 (b) for. restoration of the appeal would stand dismissed. 

—_——Wldow- Alienation, Ses Custom -(Punjab) RAGRHUBAR DAYAL v. SANKATHA BAKESH Oudh 207° 

Gift 946 Deed—Construction—-Document hypothecating mov- 

Dangerous Drugs Act (li of 1930). Sse Penal ables and immovrables not registered—Validity— 
Code, 1880, s. 12-B ' 678 Held, ‘movable’ was not confined to machinery, 


Debtor and creditor—Creditor holding security for Where by a document purporting to be a mort- 
debt—Security dissipated —Consequent inability to gage deed, movable and immovable properties were 
return security—Creditor becoming insolvent—Suit hypothecated and the document was unregistered: 
for debt by Official Asstgnee—Mazntainability. - Held, that so faras the immovable property was 
‘Tf a creditor holding security sues for his concerned there was no valid mortgage and that the 

debt, he is under an obligation on payment of movables were not confined to machinery only but" 

the debt to hand over the security: and if referred to all movables specified in the deed and: 
having improperly made away with the security, that the mortgage in respect of it was valid, SATYA- 
he ig unable to return it to his debtor he cannot NARAYAN BANERJEE v, DINESH CHANDRA Roy CHOUDHURY 


have judgment for the debt. Where, therefore, Cal. 520 
the secruity has been dissipated, the creditor cannot ——-——Construction—Donor. purporting e to convey 
sue to recover the. debt in respect of which the property to trustees—Conditions that- donor shall 


seourity was furnished and the ‘Official Assignee during his lifetime, remain in possession tnd be 
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sole trustee of trust fund —Effect—Waaf, if.created 
—Mussalman Wagf Validating Act (XXXII - of 
. 1930)— Muhammadan Law—Gifi—Deed, if ‘creates 
gift, r : 
ff the operative part of a deed the donor pur- 
. ported thereby to convey to the truetees, who were 
his two sons, the property set out in the schedule 
to the deed subject to certain directions and con- 
ditions therein after cet out, Under the first con- 
-dition it was provided that during the life-time of 
the donor he 
„trust property, and by the second condition it was 
provided that during his life-time he shall be “the 
sole trustee of the trust fund and he shall have 
power to deal with the rents and profits thereof in such 
Way. as he may deem reasonable and expedient”: 
Held, (1) that upon a consideration of the terms of 
the deed that the object and effect.of the provisions 
relating to the remaining properties was that 
during the life-time of the donor both the legal 
and beneficial interest therein, or in other words 
both the dominion and the usufruct thereof, 
should remain in the donor who would retain 
possession of this property so long as he lived; 
that after his death his sons should be entitled 
as trustees to the legal estate in this property and 


.also to the usufruct thereof for life and that after. 


-the death of the. two sons their wives and 
children should take an absolute interest in this 
Property in such proportions as the two sons 

uring their life-time should appoint or in default of 
appointment, in equal shares ; 

(2) that no valid wagf within the meaning of 
the Mussalman Wagé Validating Acts of 1913 and 
1930 was created by the deed because the ultimate 
benefit of the subject-matter of the deed. was not 
expressly or impliedly reserved for the poor or 
for any other purpose recognised by the Mussalman 
Law as a religious, pious or charitable purpose of 
a permanent character; 


(3) that having regard to the terms of this 
document in which the donor reteined during his 
life-time both the legal and equitable interests 
created under the deed, remained in possession of 
the property, and was entitled to the usufruct of the 

rofits and gains accruing therefrom during his 
life-time, there was no transfer of possession to'or 
on behalf of the donees within the principles of 
the Muhammadan Law, which lays down that in 
order that there should be no room 
for doubt as to whether a gift had been effectuat- 
ed or not, it is of the essence of a valid gift, save 
in exceptional circumstances, that there should be 
inter alia the taking of possession of the subject- 
matter of the gift by the doneo either actually or 
constructively during the life-time of the donor, 
who must transfer possession of the subject-matter 
of the gift to the donee or to some person on 

_ behalf of the donee; 9 

(4) that this was not a document brought into 
-being for the purpose of settling a family dispute 
or effecting some compromise or settlement of 
family claims, The object and intention of the 
donor was to make a gift, which would operate 
in futuro, of certain of his property for the benefit 
of his two sons and their respective families. It 
was a gift, and the document purported to creates 
gift to such persons and nothing else. Paor BEB 
Buz v, R. M, P. CHETTYAR FIRM Rang. 1038 


—— -— onstruction — Gift to daughters — Held, 
daughters took life-interest, and on dying issueless, 
the” property passed to surviving daughters—Repug- 
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shall .remain in possession of the. 
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nant provision and defeasance provision—Distinction 
between. 7 í EN 

The distinction between a repugnant provision 
and a defeasance provision is sometimes subtle, but 
the general principle of Jaw is that where 
the intention of the donoris to maintain, the abso- 
lute estate conferred onthe donee but he simply 
adds some restrictions in derogation of the incidents 
of such absolute ownership, such restrictive clauses 
would be repugnant to the absolute grant and 
tnerefore, void ; but where the grant of an absolute 
estate is expressly or impliedly made subject to 
defeasance on the happening of a contiugency and 
where the effect of such defeasance would not be a 
violation of any rule of law, the original estate is 
curteiled and the gift over must be taken to be 
valid and operative. : : 

After making the daughters “absolute propriet- 
ress (malik mustagul) of the property given in gift 
and pulting-them in possession as rightful owners 
aud declaring that they -have acquired a “full and 
absolute title with righta of possession, transfor, 
etc," a deed of gift provided that“ ifany daughter 
out of the three dies issusless, the surviving 
daughters shall, in equal shares, be absolute prop- 
Tietresses of the property ss. vee e NG oe 

Held, that reading the deed of gift as a whole, 
the donor's obvious and natural intention of keep- 
ing the property aslong as possible in the- hands 
of her daughters, and failing issue, the survivors 
of them, was not defeated by the mere fact that the 
estate conferred upon the daughters was expressed 
in the first instance as an absolute estate and that 
estate was cut down to a life interest bythe de- 
feasance by way of gift over which was'in no way 


contrary tothe applicable.. Ramesawak KOER v, 
SHEOLAL UPADHAYA $ Pat. 33 


- Construction—Held, that defendants had no 
right or interest in land and plaintiff was entitled 
to partition of materials of house—Held, also that 
s. 60, Hasements Act (V of 1882; did not bar the suit. 
A certain site belonged to the plaintiff. In 1905, 

father of defendant No, 2 took the land from the 
plaintiff's father under a registered kabuliyat on 
January 30, 1905. It was provided in this kabuliyat 
that no other person would be allowed to reside in 
the house without the permission of the zemindar. - 
On the death of A, the house was succeeded to by A’s 
daughter and his son N. A's daughter sold her }-3rd ` 
share in the materials of the house to the plaintiff, N 
sold his 2/3rd share in the materialato defendant 
No. 1. The plaintif brought a suit for the partition 
of his I/3rd share in the materials and for the 
removal of the 2/3rd materials by defendant No. 1 
and for possession over the site: $ 

Held, on construction of the sale deed executed 
by defendant No, 2 in favour of defendant No, 1, that 
defendant No. 2 had sold away his rights in the 
materials to defendant No, 1. ‘The site belonged to 
the zemindar. The defendants had no right or 
interest in the land. No right of residence had 
been transferred to defendant No. 1 who had pur- 
chased only 2/3rd of the materials which belonged 
to defendant No. 2. - : ~ 
- Held, also, that as regarda the enit being barred 
Ay s. 60 of the Easements Act, no question of any 
license aroge in this case, : 

Held, further, that the plaintiff was entitled to 
reliefs claimed, Rarig AaMap v, Monawmap SIRAJ 
Hussain Kuan ` All. 48 
Construction—Naslan bad naslan, significance 





of. e i 7 4 4 
: The words ‘naslan bad naslan' clearly indicatg 


‘ gannot be taken into account, but the 
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SAYABIRAN 
Mad. 757 
Construction—Registration—Transfer to wife 
in lien of dower—Value of property .or amount of 
dower, See Registration Act, 1208, s. 17 (1), (a) o 


all descendants. 


SyeD BAHOMED GHOUSE v 
SAHIB > 


Construction—Release deed — Whether can 
operate asconveyance—Owners relinquisaing right, 
title and interest— Other party agreeing not to 
demand payment—Deed, if one of conveyance. 

A deed of release pure and simple cannot operate 
as a deed of conveyance, 

By a deed the owners relinquished their right, 
title and interest in a granary in favour of, the 
defendant-respondent as the latter agreed not to 
demand the payment of her money, in ths business 
of the relinquishers : 

Held, that what was intended to be done and 
what was in fact done was to transfer the granary 
for a consideration and the document was not adeed 
of release but a deed of conveyance, A. E.R.M M. 

- K, Firu v, In NYAUNG Eang. 658 
—— Construction — Subsequent conduct of parties to 
deed—Relevancy; 

So far as the interpretation of a document is con- 
cerned, the subsequent conduct of the pa-ties to it 

surrounding 
circumstances can certainly be taken into account. 
DHANPATTI V. BADRI SINGH All. 53 


Dekkhan Agriculturists' Rellef Act “XVII of 
1879)—Amendment in 1932—Whether applies tó 
suit filed before amendment. Sze Dekkhan 
Agriculturists Relief Act, 1879, s. 257-A, 13 (c) 911 

> ss. 257-A, 13 (c)—‘Any sum in excess of 

,, the’ sum due’, meaning of—Promissory note executed 
for decree debt and other debt— Payment nct certified 

` —Validity of promissory note, `> -- > å 

' The words ‘any sum ‘in excess of the sum 

due’ in s. 257-A, Dekkhan Agriculturista’ Relief 

Act, means, ‘in .excess of the sum due in respect 

ofthe judgment’. Where an agreement includes 

not only the amount due under the judgment, 
bùt alsoa sum dus aliunde, the section coes not 
strike at the latter sum, $ i RD ARNE 

- `` Where, therefore, a promissory note is sxecuted 
in satisfaction of a decree debt and some other 
debt and the payment is not certified, zhe pro- 
missory note though void to the extens of the 
decree debt is valid as regardsthe rest. Baxor 
Mott PAGI v. Isuvar Moti THAKOR Bom. 911 


Divorce—Aduliery, proof of — Presumption from 
< suspicious circumstances. ; 

It is no doubt extremely difficult, if not 
impossible to prove the actual fact of adultery, 
but where the wife shares a room witha stranger 
and her undue familiarity with him  leacs to the 
stranger's wife being turned out of doors and 
she behaves with indifference towards hsr own 
husband, a sinister light is thrown 
relations with the stranger, and any man of 
common sense will come to the conclusion that 





she was living in adultery with that stran- 
ger. Gort v. HIRIYA Sy Nag 10085. B, 
oe Damages —Comgensation to be paid by 





+ co-respondent—Basis, 

In determining the 
be paid by the co-respondent, the amount spent 
over marriage is a tangible basis for determining 
the damages. A successful petitioner is entitled 
-țo much more irrespective of the co-rspond- 
gnt’s capacity to pay. Gorr v. HIRIYA 
Gag OS eg PS Nag. 1008 S, B, 


ANDIAN-CASRE. . 


oa her. 


quantum of damages to: 


- £4935 


Divorce—concld. 


Delay—Delay due to honest efforts to prevat 


“> on wife to abandon evil ways—Delay, if excusable: 


Where delay in filing a petition for divorce 
is explained by the honest efforts of the hus- 
band. to prevail on his wife to abandon her 
evil ways, it cannot be said to be an un- 
reasonable delay which will deprive the husband 
of his right to secure a divorce. Gorr v. Higiva . 

Nag.1008 S.B. 
poverty — Whether sufficient 
not 


——— Delay due to 
excuse—Held, délay of more than an year was 
inordinate, 

Poverty ‘is almost always a sufficient excuse for 
delay,” subject of course to the delay not being 
inordinate. 4 

[Held, that delay of over an year was not 
inordinate.] Mrs, PAYLLIS IRENE HIGHFIELD v, DAUGLAS 
, HIGHFIELD Sind 247 

Limitation—Delay in presenting petition— 

Duty of Court to consider, 

Although the provisions of the Limitation Act, do 
not apply to suits or proceedings under the Divorce 
Act, one of the first things which the Court should 
look to whena charge ofadultery is preferred is 
‘whether there has been such delay as to lead to the 
conclusion that the petitioner had either connived at 
the adultery or was wholly indifferent to it, 
Mrs. PHYLLIS IRENE HIGBFIELD v Dovetas HIGHFIELD 

< : Sind 247 

——— Question whether Jewish woman divorcing 
her husband is entitled to alimony—Whether depends 
on personal law of Jews— Question of fact. d 
The question. whether a Jewish woman ‘who 

has divorced her husband is entitled to alimony 

depends upon the personal law of Jews, which is 
to be ascertained as a. question of.fact upon 

evidence adduced in that behalf. EZEKIEL M. SAUL v. 

RAMAH Satur. Rang. 795.(a) 

Divorce Act (IV of 1869}, suit under, for divorce 

-~ —Anomaly and injustice in respect of position of 

_ person charged with adultery, pointed out, 

The extraordinary anomaly and the glaring injustice 
which still exists as between the position of a woman 
charged with adultery where the suit is brought 
under the Indian and Colonial Divorce (Jurisdiction) 
Act and that of a woman charged with adultery ina 
suit brought under the provisions of the Divorce Act 
of 1859, pointed out. B. GERARTRUDE SADLER v. H. 
-REGINALD SaDLER Cal, 928 
—— ss. 4,10. Ser Divorce Act, 1869, s. 14 


1008 
+_—s, 12—Petition for divorce on ground: of 
husband's adultery — Enquiries into allegations 


should be made by Court—Police Officer deputed to 

make enquiries—Procedure, legality of—Procedure 

condemned. : 
- Under s. 12, Divorce Act, the Court has an im- 
perative duty of satisfying itself so far as it reason- 
ably can, not only as to the facts alleged, but whe- 
ther there hasbeen any collusion, connivance or con- 
‘donation. It is essential that some inquiry should 
bs made into the allegations madein a divorce 
petition. 5 : g ©’ 

Where in order to ascertain whether the petitioner 
(wife), was ia any manner accessory to or had con- 
nived at the going through of the form of marriage or 
the adultery alleged or had condoned the said adul- 
tery, or whether the petition had been presented or 
prosecuted in collusion with the respondent, the 
Gourt wrote to the Police Superintendent requesting 
him to depute one of his subordinates to inquire 
‘into the question of such connivance, céllugion or 
condonation and to direct such officer to. appear in 
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Oourt to give evidence and examined the Inspector - 


so deputed : 


Held, that the action ofthe Oourt not only lacked 


the sanction of law but it was objectionable that 
Police Officers should make inquiries from parties. in 
civil cases and record their statements. The Police 
are not entitled todo any such thing and the harm 
such action might cause is incalculable. Further, the 
evidence of the Inspector is inadmissible as being 
hearsay. Mrs. PHYLLIS Irene HIGHEIBLD v DoucLas 
HIGSFIELD Sind 247 S. B. 
88.14,10, 4—Condonation of matrimonial 
offences—Meaning of—Forgiveness—When amounts 

to condonation—Condonation, if only conditional— 

Recurrence of offence—Effect. 

Condonation of matrimonial offences means the 
complete forgiveness of all such offences as are 
known to or believed by the offenced spouse, 
so as to restore, as between the spouses, the 
status quo ante Mere forgiveness is net con- 
donation. Forgiveness is condonation when it 
results in completely restoring the offending 
party and is accompanied by  co-habitation. 
Unless by such overt conduct the husband as it 
were blots out the offence, there can be said to 
be no condonation. But condonation is not abso- 
lute, but is only conditional and that if there is 
a subsequent matrimonial offence, then the 
condonation goes, and the original offence is re- 
vived. Gopi» Hirtya Nag. 1008 S B. 
Easement—lasement of necessity— Conditions of 

granting— Dwelling houses—Right of sweepers to 

carry night soil buckets through path of ser- 
vient tenement—Path already used by sweepers of 
owner of servient tenement. | 

No easement of necessity can be granted unless 
the easement is necessary for the enjoyment of the 
property. There canbe no doubt that sweepers 
passing through 
rise to such state of inconvenience as to make 
the houses for all practical purposes uninhabit- 
tte for peopleof ordinary decency and _ cleanly 
abits, i 


When the plaintiff purchased two of three houses ` 


belonging to the defendant's father, there was an 
open space to the weet ofthe three houses and 
eit was customary for sweepers to go across 
that open space and take the buckets for the latrines 
away over the vacant land to the west but this 
had not been going on long enough for any 
easement to have been obtained over theland on 
the west. This land was later on fenced in and 
it became impossible for the latrine buckets to 
be cleared away by taking them out towards the 
west. The houses were sold as houses for resi- 
dential purposes and the locality was one in 
which respectable people dwelt and it appeared 
that the land over which the plaintiff wanted 
the sweepers to carry buckets after cleaning his 
latrine was already being used by the sweepers 
who cleaned the defendant’s latrine: 

Held, that tocompel the plaintiff to have his 
night-soil buckets carried out through the houses 
would destroy as 
which were the properties sold by the original 
owner of the whole plot of land as dwelling 
houses and hence the right claimed was an ease- 
ment. of necsssity. Further the hardship inflicted 
on theowner of the servient tenement was not 
very great because the sweepers who‘served the 
plaintiff's latrines would only pass along the path 
already ugedto a great extent by the sweepers 
who cleared her latrine, and they would walk 
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“along 


residential houses would give 


residential dwellings the houses ` 


xlix 
Easement—concld, 


the path with two buckets instead of only 
Daw Gran v. U Maune Maune Rang. 775 
Easement to take water and claim to have 

property declared trust property—Distinction—Civil 

Procedure Code (Act V of 1908, s. 92. 

The case ofan easement to take water stands on a 
different footing froma claim to have the property 
declared trust property under the provisions of s, 92, 
Civil Procedure Code. Hemraz Toraram © ALLAH- 
DINO ABDULLAH : Sind 892 

Riparian owners—Owners of opposite banks 
own soilup to middle of stream. 

In the case of riparian owners the owners of the 
opposite banks of ariver each own the soil of the 
river upto the middie of the stream: usque ad 
medium filum aquae. Thus ownership is recognised - 
not only in the water, but also inthe land under 
the water. MapHoram l ALA V SEORETARY OF STATE FOR 
INDIA Nag.180 
Easements Act V of 1882), ss. 2 (b), 18, Chap. 

Vi—Consent of zemindar given to use a building as a 

place of mosque—Long user—No transfer of property 

—Whether amounts to license — Applicability of 

Chap. VI. 

Yer Bennet, J.—The provision of the Easements’ 
Act or of any part of Chap. VI in regard to license 
do not apply where a zemindar allows the Muham- 
madan population to use a building as a mosque. 
Where there isa finding that a mosque exists this 
necessarily implies that there is no longer any 
question of easement orof license. Under the 
Muhammadan Law the mosque is the property of 
Godand not the property of the zemindar. The 
consent of the zemindar to the use of a building asa 
mosque is sufficient and there need not be any actual 
transfer of property. 

Per Sulaiman, C J.—It is quite obvious that if a 
person holds a mere license, he is not entitled to 
vary the user so as to claim a higher right than what 
was granted. A right to perform any religious 
worship whether claimed by a Hindu, Muhammadan 
or Christian over the land of another may depend 


one. 





on grant, if so claimed by the grantee. It may also, 


if claimed by an individual, be acquired as a private 
easement, provided he is the ownerofa dominant 
tenement. But in addition to such individual rights, 
a right of worship may also be acquired as a cus- 
tomary right which can be availed of bya large 
body of persons by virtue of such custom. Again,a 
right to perform worship may be claimed as a part- 
of public right, which, of course, would bea right 
vested in an entire community. Under s, 2 of the 
Easements Act, these last two classes of rights would 
be saved from the provisions of the Act. But where 
there is merely a right to perform worship, e g., to 
offer prayers, sucha right would not authorise the 
persons entitled to it, to putup abuilding on the 
and in order to makeit more convenient for them 
to perform the same worship. But where a building 
has stood on a piece of land fora long time and the 
worship has been performed in that building, then 
it would bea matter of inference for the Court which 
is the judge of facts, as to whether theright has been 
exercised in that building for such a sufficiently long - 
time as to justify the presumption that the building 
itself had been allowed to be consecrated for the 
purpose of such rights being performed. Where 
there isa mosque or a temple, which has been in 
existence for a long time and the terms of the 
original grant of the land cannot now be ascertained, 
there would bea fair presumption thatthe siteson 
which. mosque, or temples stand are dedicated pro- 
perty, There can be no legal impediment to such a 


e 
Easements Act—concld. f 
dedication, as the owner of the land can make a grant 
of the site even to persons ofa different community 
and-creed, and allow: them-then tō dedicate that site 
by. building a place of worship on it Where there- 
fore the Court'finds that a mosque or a temple has 
stood for a long time and worship has been performed 
in it by the public, it isopen to the Courtto infer- 
that the building does not stand there marely by the 
leave and license of the owner of the site, but that 
the land itself isa “dedicated property and the site 
is a consecrated land, and is no longer the private 
property of the original owner, There is nothing 
egally objectionable in non-Muslim owners making 
a grant ofa land to Muslims and in that way to 
enable'them to build a mosque on such land, just as 
it-would not-be legally objectionable for Muslims to 
make grants of lands to persons belonging to other re- 
ligions, which the latter may utilise for thé purpose of 
building houses of worship. In the case of graveyards, 
long user justifies the inference that the land itself is 
a dedicated ‘or consecrated property, or that éven if 
it is not dedicated, it has become wakf property. 
The presumption would beall the greater.in the case 
of a Building whist is used as a mosque or a temple, 
If the finding merely were that there isa right to: 
perform worship ona piece of ground, that would, 
_ of course, be no right to put up a pucca building on 
that land for such a purpose, But if the finding is 
that there is already a mosque or a temple on the 
land, though the structure is katcha, the necessary 
inference would be that the site has become a con- 
secrated and dedicated property; and then there can 
be no objection to the building being converted into 


a pucca building. - lt is no longer the caseof a mere ` 


license which cannot be exceeded beyond ths terms on 

which it was granted. Mreuv, RAM Goran All. 942 

————s .18—Branches of trees planted on one's 
land, overhanging on neighbour's land—Prescriptive 
right to keept hem overhanging, whetker can be 
acquired, F 


There can be no customary easement under s, 18. ~ 


of the Easements Act of 


j projecting the 
branches of trees growing on 


one’s lanc over the 


land.of another. No prescriptive right to keep the: 


overhanging branches on- one's neighour’s land can 
. be acquired by any number of years. HAKIMULLAH v, 

MUHAMMAD SAMIULLAH All. 42 (a) 
—-—-8.60, Sze Deed . 48: 
Electricity Act (IX of 1910), s. 24—Power | to 

discontinue supply to premises—When car be exer- 

cised—Clause in agreement allowing licensze to cut 
| off on default to pay for other premises—Whether 
ultra vires the Act—Opportunity to pay o-f arrears 
Bishould- be given immediately before cutting off con- 
nection—Cutting off supply to be resorted to as last 

resort, . 

Section 24, Electricity Act does not authorize the 
licensee to discontinue supply to the premises where 
there is no default, A clause in an agreement giv- 
ing power to the licensee to discontinue sipply to 
any other premises owned or occupied by the con- 
sumer would be inconsistent with the Act. 

- The power to discontinue supply to a premises is 
evidently a power given in addition to tke rights 
to realize the arrears by suit. The consume= should, 
therefore, be given an opportunity to pay “off the 
pe ies immediately’ before the connéction' is cut 
off, 9 

The provision about cutting off the supply isin 
the nature ofa penal provision. Theobject of the 
legislature is that thesupply isto be cut cf as a 
last resort, i. ¢.,:after all the steps indicated in the 
Act for realization of the arrears’ have failéd; Jon 
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EARNEST Epwarp v. RAI JOGENDRA CHANDRA GHOSE, 
BAHADUR i Cal: 727 
Estoppel. ot > 

SEE Civil Procedure Code, 1908; O: VI, r, 17 342 

Sze Civil Procedure Code, 1908, O. XXI, r.69 492- 

Sze Jurisdiction ‘of Courts : 916 

— Acceptance of order, when creates estoppel 
against impeaching it — Partition decree—Taking' 
possession of properties allotted does not preclude 

appeal for further claim. X 

A final decreé was passed in a partition suit award- 
ing to the plaintiff a ćertain share in the family pro- 
porties, The plaintiff took possession of the ‘plots 
allotted to him under the decree and subsequently 
preferred an appeal against the decree alleging that 
there was no proper division of the properties and 
that necessary provision had not been made in — 
regard to water rights. The respondent contended -: 
that asthe plaintiff had accepted the decreeand `- 
taken possession of the properties allotted, he was 
not entitled to prefer an appeal on the principle that 
a party who has adopted an order of the Court and 
acted upon it cannot, after he has enjoyed a benefit 
under it, contend that it is invalid t . 

Held, that this principle was not applicable to the. 
case as the plaintiff had not derived “Any benefit to`: 
which he was not otherwise entitled, no question of - 
estoppel or acquiescence arose andthe appeal was’ 
quite competent. GoLY AMMIRAJU v. Gott Konpa- 
LARAYUDU i Mad. 987 

Party relying on certain evidence in trial 

Court—He cannot ‘contend, in appeal that the 
, evidence is inadmissible—Estoppel. 

A party. cannot contend in appeal- that the evi- 
dence, on which he relied in the trial Court, is- not 
admissible and cannot be used against him. U Tun 
Rang. 325 (b) , 
Evidence—Disputed handwriting—Proof of—Judge , 
should not take upon kimself duties of hand-writing, 
expert, . 5 A Served 
The Judge ‘should not ‘take upon himself the duties ‘;_ 
of à hand-writing expert or an expert of‘questioned’ , 
documents but should form his judgment as to the, 
genuineness or otherwise of, a document after an’ ~ 
intélligent ‘perusal and appreciation of the evidence i 
led by the parties. This`evidence is subjected tothe ”. 
acid test ‘of the cross-examination and other checks`; , 
provided by law so,that the Oourts’may ' be able | 
to assess such evidence at its proper, value, But if’ 
the Judge takes it entirely upon himself to ‘examine’ ’ 
the document and form an opinion about its p 
genuineness in the privacy of his chamber, the party” 
against whom he gives his decision is put at a’, 
considerable disadvantage ashe had no opportunity 
of cross-examining him., BARKAT ALIv, KARTAR | 
SINGH f Lah, 253°. 
— Expert evidence—Handwriting expert— Court; 

a can surrender opinion to that of expert— 

Evidence Act (I of 1872), s 45, oligo chy wa, sped 

A Court is not to surrender its own opinion to that”. 
of experts who are called before it, but with such” i 
help as the experts can afford, the Oourt'must form its 
own opinion on the subject in hand. In the matier‘of . 

: -~ Rang. 582 S. B.. 
———-Medical Certificate— Evidentiary value, -o e 

There is nothing in the Indian Evidence „Actor. , 
outside it which makes a. certificate given .by a... 
medical practitioner by. itself. evidence at all, and... 
the votion that a doctor's medical certificate is suffi- ,, 
cient evidence or at least corroboratory evidence of.. 
other oral evidence-in cases relating to fhe illness of... 
a witness which causes that witness „to be" 
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absent from Court on a particular day, is erroneous. 
. BARADA v, NHATTIYALA DEVAKI ‘Mad. 143 
Official documents and reports of officera— 
Evidentiary value. ` 
-Reports of Government officers cannot be regard- 
„od as having judicial authority. But although they 
are opinions on the private rights of the parties,-yet 
_ being reports of public officers made ‘in course of 
duties, they are entitled to great consideration so far 
as they supply information of ‘official proceedings 
and historical facts and alsoinso far as they are 
| relevant to explain the conduct and acts of the parties 
„in relation to them and the proceedings of the Govern- 
„ment founded on them.  MUKTAKESHI PATRANI vV 
ı MIDNAPUR ZAMINDARI Co., LTD. : -Pat, 136 
Use of inadmissible document, merely for 
doubting the evidence ‘of defendants and not for 
basing the main finding— Judgment, if vitiated. | 
. .Thejudgment ofthe lower Appellate -Oourt is not 
_ vitiated merely. because an inadmissible document 





¿has been used only for the purpose .of doubting the ` 


, evidence of defendants as to possession being-given on 
„a certain daté, but has not ‘been used for the other 
„finding that no-oral sale is proved.to have taken place 
on that date. Kaupa Baxsss v. LABORI MAL 5 

is i Lah..15 (a) 
, Evidence Act (l-of 1872), 5. 24—Confession -con- 
taining some true facts—When canbe used against 
other accused, mae ee 
Under s. 24 of the Evidence Act,.a .confession 
.made by an accused person is irrelevant in a crimi- 
_nal proceeding ifthe making of the confession 
“appears to the Court to have been caused .by ‘any 
inducement, threat, or promise, having reference: -to 
\the charge against. the accused person,. 
¿from a person in authority and sufficient, in the 
„opinion of the Court, to give the accused person 
grounds which appear to him reasonable for sup- 
‘posing that by making it he would gain any advant- 
„age or avoid anyevil of temporal nature in refer- 
„ence to the proceedings against him. The question 
-to consider, therefore, is in the first place, whether 
.ithe confession is relevant or not. If it is not re- 
‘levant it does not matter how many true facts 


ə were mentioned in it, it cannot be used against the | 


„other persons accused in.the.case. SARJU v, EMPEROR 
: “All, 357 
8. 32—Dying declaration—Accused examined 
in Hospital when he was wounded—Accused mot 
charged with any offence—Statement not read -over 
to him—No enquiry under Chap. XIV, ‘Criminal 
Procedure Code — No certificate under `s, 164, 
Criminal Procedure Code (Act V ‘of 1898)—State- 
ment, if can be used as confession or ‘dying 
declaration—Confession—Explosive Substances Act 
_(VI of 1908), ss. 3, 4—Held, on evidence that 
prosecution failed.to prove the offence. ` ; 
_ “Thestatement of .the accused .was recorded by a 
:Deputy Magistrate in .the ‘hospital even »before he 
. was, charged with any offence and before an offence 
under the Explosive Substances Act or -under the 
Penal ` Code had been -registeréd 7 against any 
_:body;.neither was an‘oath administered :nor did the 
: -statement purport to bs one’ recorded. under -s. 164 of 
“the Code of Criminal Procedure and there was no- 
_ thing. to-show on:the ifacé :of thé record of' -this 
Atatement that ;it was even.read over :to the deponént 
tbefore-his right thumb mark was affixed to it; 77 ’ 
Held, that the statement. could. not .be -used asa 
„dying declaration as the defendant did not die ‘and the 
-dying declarftions are recarded ‘not of ‘persons -who 
are accused. of-crimesrbut-of persons; who--are:.them- 
selves the victims of some one else's crime. 
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| Evidence Act—contd. | l 
“ Held, also, that - since the statement did not bear 
. the certificate, required .from ‘the Magistrate under 
s. 164 of the Code of Oriminal Procedure and ,also 


- since the accused was notan accused person, at the 


time when this so-called confession.was recorded, and 
.further that there was no police investigation pend- 
“ing under Ohap. XIV ‘of thé Code of Oriminal Pro- 
“ cedure in respect of any penal offence alleged to have 
- been committed by him at the time when this so- 
called confession was being recorded by the Deputy 
- Magistrate, thé statement.could not also'be used.as 
-& confession. Hence it could not. be admissible in 
.evidence under any provision of the Hyidence Actor 
“the Code of*Oriminal Procedure. MH 
Held, ón evidence, that the prosecution utterly failed 
-.to adduce positive ‘evidencé that the accused . was 
“actually making a bomb or had explosive substances 
‘in his possession under circumstances such as to 
“give rise to a reasonable belief that he had them in 
“his possession and under, his control for no lawful 
“purpose, HARI KrisHna v EMPEROR -'Oudh 819 
Ls, 42—Wakf, nature of—Wakf, if a matter 
~ * of-public nature—Judgment inter partes as to -whe- 
_ ther property is wakf property or not—Admissibility 
tn evidence, a - 4 
As soon asa property is dedicated for public 
ccharitable and religious purposes, it loses its 
~ privdté-character altogether and at once acquires & 
““public character and consequently any right claimed 
“thereto will bea public right and not a private 
tight for the reason that the said right . 
“cannot be exercised for the individual benefit of the 
“person who claims it butcan only be exercised in 
the interests of the general public which is interest- 
ed init and on behalf of which the person claiming 
it is a trustee The matter of wakf, therefore, is a 
‘matter of public nature within the meaning of s. 42 
of the Evidence Act,and cannot, in any circum- 
stances. be Jess public than a right of way mention- 
ved inthe illustration tos. 42 A judgment, inter 
{' partes, therefore, is admissible in evidence under 
‘gs. 42, Evidence Act, where it has a bearing on the 
question whether the property in dispute is or is not 
‘a wakf. MISBABUDDIN V. VIDYA BAGAR Lah. 268 
—— 8.45 Ser Evidence 582 $. B. 
— ss 65, 90—Copy admitted under s. 65— 
~  Genuineness of signature — Presumption. 

Section 90, Evidence Act, clearly requires the pro- 
duction'to the Court of the particular document, in 
regard to which the Court may make.the statutory 
presumption. Ifthe document produced is 8 copy; 

: admitted under s. 65, Evidence Act, as secondary 
„evidence, and it is produced from proper custody and 
is over thirty years old, .then the signatures 


r 
r 





: ‘authenticating the copy may ` be presumed to be 


“genuingé. ' . ; ` 
` Held, on evidence positive and otherwise, that 
- -the genuineness of the will in question was sufficiently 


‘established and the widow had. authority,to adopt. 


Sınan v Bars Ras SARAN Sinan P. C. 864 
s. 68—Marginal witness—Whether should,be ` 
is not admitted but not 


' Basant 





produced when execution 
specifically denied. z : ; 
It'is'mot necessary that a marginal witness should 
žbe produced to prove the execution of a mortgageif 
the execution is not admitted but is not specifically 


“denied. JATLLAR Rai v. RAJNARAIN Rat All. 45 
ma s, 73—Scope of —S, 73, if includes an accused 
person. : ; 
Per Jack, J—Section 73, Evidence Act, includes 


“an accused ‘person; “Kissori y. Empsrog, Cal 396 
ya s-73 — Whether refers toan accused ‘person. 
Per Lort Williams, J (obiter)—-It_is doubtful 


lii 


Evidence Act—contd, ; 

whether s. 73, Evidence Act, refers tc an accused 

person atall. KISHOoRI v. EMPEROR Cal, 396 
8.90 — Trial Court's .diseret‘on regarding 

presumption as to genuineness of ola documents— 

Appellate Court, whether can overrule :t—Practice— 

Appeal, : 

The raising of a presumption under s. 90 of the 
Evidence Act as to the genuineness of a document 
is a matter for judicial discretion and where 
the trial Oourt has not exercised a proper discretion 





y 


in raising the presumption of the geruineness ofa | 


_ document, ordinarily, it is not proper ior the Appel- 
late Court to overrule the discretion of the trial 
, Court, but where itis constrained to dc 80, the party 
producing the document should be given an oppor- 
tunity of supporting the presumption es to the gen- 
uineness of the document, RADHE KISHUN v. Baspzo 


Lan Oudh 983 
s. 91. Sex Transfer of Property Act, 1°82, 
7 





s. 53-A 

S. 91—Promissory note, being insufficiently 
stamped, inadmissible—Whether loan is antecedent 
to or independent of note or contemporaneous with: 
it, lender can fall back on original conzract arising 

from loan—Contract Act (IX of 1872), s. 32. 

Even wherethe loan isnot antecedent to, and 
independent of the bill but is contemporaneous with 

_ it, the lender, when the note turns out to be invalid, 
can fall back upon the original contracz, express or 
implied, arising from the loan. Tha effect of 
8. 91, Evidence Act, is merely to provide that the 
contract embodied in the bill shall be proved by the 
bill itself; but that does not mean or imply that 
the bill has either destroyed or supersedad the origi- 
nal right, for, to hold that it does, would amount to 
holding that therule of evidence overr-des a well- 
settled principle of substantive law, namely, that a 
negotiable instrument operates only asa conditional 
discharge, The bill can be treated only asa con- 
tract but not having the effect of superseding the 
original right, OHINNATYA NAIDU v. SRINITASA NAIDU 

Mad. 250 

ss. 91, 92—Term that certain amount is to 

be paid by transferee— Oral evidence to prove 
separate contemporaneous agreement tzat amount 
mentioned will not be paid — Adnissibility— 

Mortgagor, whether can give oral evidence to show 
` that money sought to have been borrowed has not 

actually been borrowed— Acknowledgment of receipt 

of thè whole or part of sale considerat on, whether 

a term of the deed—Oral evidence to shaw amount 

was not received—A dmnissibility— Tendering of such 

‘oral evidence—Other party, if can prove that sale 

consideration was less than that stated in deed. 

Where under a written document there 18 
some amount still outstanding which under its 
terms has to be paid by the transferee, shen it is 
not open to the transferee to produce oral 
evidence to show that there was a separate con- 
temporaneous oral arrangement under which it 
was agreed that thissum would not be payable, for 
such a course would be allowing him to contradict 
the terms of the document and would be zontrary to 
the provisions of s, 92, Evidence Act. 

So far as the amount of the mortgage money as 
stated in the mortgage deed is conc2rned, it 
is always open to the mortgagor to say that he 
had not received the full consideration, bscause the 


admission that so much had been paid by the ` 


mortgagee to themortgagor is a mere acknowledg- 
ment of the receipt of the amount paid in the past and 
is, therefore, a recital as to a fact and there is nothing 
in s, 92, Evidence Act which would debar a mortgagor 
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- a surety for the other to 


[1935 
Evidence Act—contd. 


from saying that although he admitted having re- 
ceived the full amount, he had not in fact received 
it. On the other hand, if a dispute arose as to 
whether theexact amount mentioned in the mort- 
gage deed to bepaid in future was the amount 
agreed tobe advanced or was more or less, then 
both parties would be estopped from going behind 
the recital, because there would bean implied pro- 


mise onthe part of the mortgagee to advance the 
whole of that amount. : 
Per Bennet, J.—The amount of sale consideration 


is a term ofa deed ofsale. When the terms of a 
deed of sale have been proved according to ss. 91, 
Evidence Act, no evidence of any oral agreement or 
statement shall be admitted as between the parties 
to the deed of sale or their representatives for the 
purpose of contradicting, varying, adding to, or 
subtracting from, the amount of sale consideration, 
The acknowledgment of receipt of the whole or part 
of the sale consideration in a deed of sale is not a 
term of the deed of sale and oral evidence may be 
given to show that the amount acknowledged or any 
part of it was not received. When one party ten- 
ders oral evidence to prove that the amount acknow- 
ledged or any part of it was not received, this does 
not give the other party a right to produce evi- 
dence of any oral agreement or statement that the 


- amount of sale consideration was less than what ig 


entered in the deed of sale. 
Jane SINGE 
——s. 92. 


MOHAMMAD TARI Kuan v. 
All. 362 F. B, 


Sge Oivil Procedure Code, 190, O. XXI,r.2 834 
Sze Contract Act, 1872, s. 63 743 
See Evidence Act, 1872, s. 91 - 362 





8. 92—Contract Act (IX of 1872), s. 132— 
Promissory note ~ Joint executants—Plea by one 
executant that he signed only as surety for the 
other— Maintainability — English rule, ‘whether 
applicable to India. 

Where the plaintiff sued defendants Nos, I and 
2 on a promissory note executed to him by the 
two defendants and the 2nd defendant pleaded 
that he had executed the promissory note only as 
the knowledge of the 
plaintif. and that by reason of the plaintiff's 
conduct he being a surety, was deprived of the 
security against the lst defendant and was 
thereby discharged: ii 

Held, that it was not open tothe 2nd de- 
fendant in view of the provisions cf s. 92, 
Evidence Act, to prove as between him ‘and the 
plaintiff that he was only a surety and thatin 
consequence of the plaintiff's conduct he was 
discharged, Equitable exceptions allowed by Courts 


of Chancery in England to the rule of law 
enacted in India under s, 92, Evidence Act, 
cannot be given effect to in India. VENKATA 
Kristnayya v. KARNEDAN KOTEARI Mad. 827 


S. 92-—Whether applies to person not party 
to deed nor representative of party—Hvidence, if 
can be admitted to establish that deed was executed 
with his knowledge, . 

Section 92, Evidence Act does notapply to & 
person who is neither a party to the deed nor the 
representative-in-interest of any party thereto. Oral 
- evidence can be admitted to establish that the 
deed was executed with the knowledge and consent 
oi such person, Maune Hyane v. MAUNG AUNG 
NYUN Rang. 162 
——— 8. 93. Ss U. P. Land Revenue Act, 190], 

8. 126 53 
———— 5, 93—Patent ambiguity in cohsent decree— 
- Evidence to construe it—Admissibility. 


1 
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Only under one set of circumstances can the 


parties be allowed to give evidence as to what the” 


- decree meant or to give evidence to assist the Court 
it coming to their conclusion: and that is 
where there is a latent ambiguity Where - the 
ambiguity ison the face of the document 
evidence to enable Court to constrae it, is not admis- 
sible. Consequently wherethe Court has any diffi- 
culty as to what the decree means- either by reason 
of an ambiguous sentence or an apparent contradiction 
arising out of that, no evidence is admissible. 
JHURI LAL v. Kanpuar LAT, Pat. 302 
--- —— $. 110—Assertion of claim of ownership from 

time to time by persons in possession—Mere user by 

public, if sufficient to rebut 
_ ownership. . 

Where the defendants who are in possession of a 
well have from time to time asserted their claim to 
the property as owners, the mere _ user of the well 
by the public is not sufficient to rebut the presump- 
tion of ownership, or to raise a farther presumption 


that they are trustees of the said property. Itis true . 


that user is evidence of dedication to the public, 
but the question whether such evidence is sufficient 
or not must depend upon the particular facts of each 
case, and where useris equally consistent with the 
defendants being owners of-the property and such 
user being in the nature of an easement, the ordinary 
presumption which arises under s. 110, Evidence 
- Act, cannot be said to have been rebutted by the 
evidence of user. Hemrar TOTARAM V, ALLAHDINO 
ABDULLAH Sind 892 
S. 115—Mortgage—Sale of part of mortgaged 
property —Mortgagee’s agent agreeing to sale and 
accepting sale proceeds in reduction of mortgagor's 
indebtedness — Estoppel from denying vendee's 
purchase of land free from mortgage—Whether 
operates. 
Where it appeared that the mortgagee’s agent 
raised no objection to thesale of- property. for its 
full value to the respondents and accepted the whole 





of the proceeds in reduction of the indebtedness of | 


the mortgagor and then furnished a list of debts due 
by the mortgagor in which the mortgage debt in suit 
was not mentioned: - 
© Held, that by these acts the agent of the mort- 
gagee-gave the mortgagor the impression that he 
- was prepared to allow them to purchase this land 
free of any claim under his mortgage, and that they 
purchased theland on the understanding that they 
were buying it free from encumbrances and that 
_ the mortgagee was estopped from setting up that the 
land sold was subject tothe mortgage, R.M.P. A. 
L. OHETTIAR Fiem v. Ko MAUNG GALE Rang.707 
Executing Court— Decree declaring right tou heredi- 
tary office — Interference with exercise of right— 
Question whether act alleged is an interference of 
such right can be gone into in execution and not by 
separate suit—Civil Procedure Code (Act V of 
1908), &. 47. 
The plaintiff obtained a decree declaring his right 
` to a certain hereditary office in 'a- temple and a 
‘permanent injunction against the trustees of the 
temple restraining them from interfering with the 
performance of services by him in respect of the 
office. He applied under O. XXI, r. 32, Oivil Pro- 
- cedure Code, alleing tbat his rights as the beredi- 
tary officer were interfered with in the matter of 
the managementof certain amudayam properties 
by the trustees. The trustees contended that as the 
right of management of the samudayam properties 
claimed by the decree-holder had not been alleged 
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itself ` 


-presumption of . 


in the sujt and adjudicated upon, the decree-holder _- 


PA 


Executing Court—concld. 
could not dpply in execution butonly by a separate 
suit : 

Held, the fact that the exact ‘scope of the rights of 
the hereditary office-holder were not decided in the 
suit did not preclude the Executing Court from 
deciding after enquiry whether the particular act 
did or did not amount to an interference with tbe ` 
rights declared in tbe decree and the decree-holder 


was therefore entitled to apply in execution. 
NALLAKUTTALAM PILLAI v. VAITHINATHA BHATTAR 
5 Mad. 125 


Decree for sale of property—Objection in 
execution that property is inalienable inam—Power 
of Executing Court to enquire into question of 
inalienability and to refuse sale, 

Where a mortgage decree was passed for the sale 
of certain properties andin execution the judgment- 
debtor raised the objection that the properties con- 
stituted an acharyapurusha service inam which was in- 
alienable according to Jaw and that they could not, 
therefore, be sold in execution : 

Held, that the executing Court had power to en- 
quire into the question whether the properties were 
inalienable and to refuse to sell the properties if 
their sale would be contrary tothe provision df law 
enacted in the public interest. 

Held, further the fact that the question of inali- 
enability was not admitted but had to be decided on 
the evidence was immaterial. Kumara APPAN SRI- 
RANGAOBARIAR V. ANNAMALAI OHETTIAR Mad. 331 
——-—— Mortgage decree granting personal relief 

against defendant simultaneously with relief against 

properlty— Legality -- Executing Court's power to 
question validity of decree, 

Where a mortgage decree provided that the plaint- 
iff do recover the mortgage amount from the Ist 
defendant personally and by tbe sale of the Ist de- 
fendant’s interest in the mortgaged properties and 
in execution the decree-holder proceeded against the 
1st defendant personally before selling the proper- 
ties : 

Held, that, assuming that the decree was wrong, 
the Executing Court had no power to question its 
correctness but was bound to execute it as it stood, 
and the decree-holder was, therefore, entitled to 
proceed against the Ist defendant personally. 
CHANDAYYA SHETTY v, BIJOOR VENKAPPA Marya ` ` 


Mad, 145 
Executlon. 

Sgr Civil Procedure Code, 1908, O. XXI, r.6 522 
Sgr Civil Procedure Code, 1908, O. XLI, r.5 244 
Agreement anterior to decree, whether can 
be set up in execution proceedings—Suit for in- 
junction restraining decree-holder executing decree— 
— Previous payment towards decretal amount, wke- 
ther bars suit—Estoppel—Civil Procedure Code (Act 

V of 1908), O. XXI,7r.2. 
A case of an agreement anterior to the passing of a 
decree cannot be allowed to be set upin a pro- 
ceeding for execution of a decree. There cannot, 


- however, be any bar to a party asking for relief by 


way of an injunction to restrain the decree-holder 
from putting in execution the decree, if the decree- 
holders committed a breach of their obligation under 
an anterior agreement. f 4 

A decree for rent was passed. An anterior agree- 
ment before the passing of the decree, that the 
decree-holder could not execute the dezrèe on certain 
conditions was also proved. The decree-holder, how- 
ever, executed the decree and in order to avert the 
sale, the payments were made by the judgment- 
debtor. Afterwards he sued for injunction restraining 
the decree-holder from executing the decree ; 


: “liv 


Executlon—contd. € 
Held, that the payments made by the judgment- 
debtor in the course of executidn proseedings, could 

` not amount towaiver of his rights in the matter 
“of having the relief now.sought in the suit. They 
were made under compulsion of law and were in- 
voluntary and the suit was not barred by estoppel. 
HARENDRA Natu Basak v, Goran OHANDRA Basu 


Compromise decree—Constructicu—Payment of 


` > decretal amount by instalments—Tenaer of payment 


ae 


- within time—Deposit of payment ia treasury the 

next day—Held, payment was within zime. . 

` A compromise decree provided, that if a sum of 
Rs. 13,000 was paid in ` instalments cndue date as 
_ stated in the compromise, it would be fully satisfied 
““ and that if on the other hand payment.was not made 
' inthe manner’ agreed on, the deéree-holder would be 
‘entitled to take out execution for the ‘entire amount. 


“The manner of payment referred toin the compromise, _ 


was in five instalments. The compromise proceeded 
to lay down that incase the judgment-debtor failed 
-to pay the instalments on due dates and three in- 
‘stalments were allowed to become overdue, or the 
judgment debtors failed to pay Rs. 13,000 in 2} 
"years, then in either case, the judgment-debtors would 
be liable to pay the entire decretal amount, namely 
“Rs. 20,000. No payment was made in respect’ of the 
first two instalments. Onthe date when the third 
„instalment was payable, the judgment-debtors filed 
“a tender of payment of one instalment ` which was 
“actually deposited in the treasury on the next day. 
` The judgment-debtors subsequently paid the re- 
“maining partof Rs. 13,000 within the stipulate 
period of 2} years. The decree-holder taen took out 
‘execution for the remaining Rs. 7,010 on the allega- 
tion that the judgment-debtors did not zomply with 
‘the conditions laid down in the compromise and 
‘rendered’ themselves liable to pay the entire sum of 
“Rs. 20,000 ; 
`  -Heid, that there was no failure to comoly with the 
terms of this compromise. 7 
` Held, also that the tender having been made in 
` time, payment should be deemed to have been made 
_‘in time. Frem BAIJNATH-BALMAKOND v. Caspr LaL 
All, 59 
Decree binding — Executing Court cannot 
enquire into appellate decree. : 
“Obiter.—The Executing Court is not entitled -to 
inquire into the validity of the appelate decree. 
“LAKSHMANAN OHETTIAR v, CHIDAMBARAM OXETTIAR. 
' Mad.172 
"+ Decree not valid~-Solenama filed by judgment- 
~ debtor agreed to by decree-holder—Court recording 
it—Enforceability in execution. 

Even if nothing is recoverable under a decree 
“on the footing that it was not a valid decres under the 
‘Jaw, the decree having been passed by a Court which 

was not competent to pass the same, when a solenama 
“ has been filed having the force of a valid and 
' complete contract between the parties, itis enforce- 
“able in execution assuch. Consequently, solenama 
“filed by the judgment-debtor in the execution case, 
~ started for the'purpose of executing a deéree which 
‘may be an invalid decree, agreed to by tke decree- 


_ holder and recorded by the Oourt, can be enforced in 


execution, in terms of the agreement between the 
' parties. MIDNAPORE PEOPLIS Ursan .Co-OPERATIVE 
“OREDIT Soorety, LTD; v, BEUPENDRA Nata Basu 
os Cal, 919 
Dispute between judgment debtor: inter sa, 
whether relates to execution. 
“A dispute between the. judgment-debto-s inter se 
is not ‘prima facie’ a matter which’ relates ~ to” the 
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Cal. 445 ` 


_ -rivers is not in the Crown, but is 


(1985 


Execution—concld. 


execution of the decree. VENKATASESHAYYA v. RAMARAIU 
; Mad. 141 
Rejected application — When inejfectwe— 

Application dismissed in -default without deter- 

mination as to its propriety—Whether effective te 

save limitation. 

An application for execution, which has been 
rejected, is only ineffective for the purposes of saving 
limitation when the order of rejection amounts toa 
finding that the application was not in accordance 
with law. An application which has been dismissed 
in default without any determination as to the 
propriety of the application, is effective for the 

“purposes of saving limitation, HANUMANLALA KALAR 
v. SHRONARAYAN SONAR Nag. 114 
Transferee Court— Right to go into question 

of limitation— Good faith of previous application 

—Whether essential. 

A Court to which a decree has been transferred 
is entitled to go into the question of limitation when 

the Oourt transferring the decree has expressed an 
opinion on the question of limitation without giving - 
the judgment-debtor an opportunity of being heard. 
The question of whether a previous application for 
execution was made in good faith for the purpose 
_of executing the decree or merely for. the purpose of 
keeping execution proceedings alive, is immaterial, 
HANUMANLALA KALAR V SHEONARAYAN Sonar Nag. 114 
————Sale of property—Decretal amount paid to 
- decree-holder—Hyuitable mortgagees's suit—Auction 
` purchaser not impleaded-- Suit, if maintainable— ° 

Decree-holder, if liable to pay purchase money to 

plaintiff. . 

At a Court auction the purchaser acquires nothing 
more than the right, title and interest of the judg- 
ment-debtor and his purchase is subject to any valid 
charge which might have been previously created. 

Where after a property is sold in execution of a 
decree and the decree-holder is paid the amount, a 
suit is filed by a person alleging himself to be an 
equitable mortgagee ofthe property but the auction- 
purchaser who is in possession of the property is 
not impleaded, the suit is not maintainable for non- 
joinder.of the auction-purchaser. Nor is the decree- 

holder liable to pay anything to the plaintiff in the 
suit, Firm MADHORAM Harpropas ~v. RATANCHAND 
: Sind 749° 

Explosive Substances Act (VI of 1908), ss. 3, 4. 
-~ Sere Evidence Act, 1872, s. 32 . 819 
S, 4-- Absence of proof that explosions caused 

brought accused within Act—Conviction legality of 
—Gramaphone needle, if can be regarded as lethal 

weapon, l 

To cause an explosion with the object of 
frightening soldiers is no doubt a serious thing. 
But in the absence of proof that’ the explo- 
sions caused were of sucha nature as to bring 
‘the accused within the Explosive Substances Act, 
the charges as laid against them cannot be upheld. 

‘Per Ferrers, J C—A _ gramaphone needle can 
“scarcely be regarded as.a lethal weapon. Kumr 
“.KHETSI v, EMPEROR Sind 972 

Fishery rlghts— Right to fish in non-navigable rivers 
—Whether in riparain proprietors. i 

In India the right of fishing in non-navigable 

in riparian pro- 
prietors. When such a river passes entirely through 
the estate of one he has the right of fishing and 
when it passes in between two estates the proprietor, 
thereof have the right to the soil according to tha 
principle of usque ad medium filum*aquae and the 
equal right of fishing’ in. portions ,of the river 


“adjacent to their ‘lands, ‘The Government has the 
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Fishery rights—concld, i - . .... Fraud—coneld. 


has -actually succeeded; the plaintiff would''bé estop2" 
ped from alleging his own fraud and: setting it up’: 
as against the defendant, MOHAMMAD TUKI KAAN v. 
Jane Singh >+ - | All. 362 F. B. 
Unpaid vendor's suit for purchase money—' 


D 


right to the ‘fisheries, in: latge:navigable rivers” 
only and asthe claim to-a- “several fishery by a> 
priyate person can only be founded upon a grant.: 
from the. Crown, oither:, proved’ or ‘presumed, ib.” 
would follow that where a several :fishery is claimed ar t 
bya privateindividualin the natural streams in a Omission to. state possession of goods— Whether - 
perganah or .preganaho the right -claimed canbe amounts to ‘fraud — Decree in suit, if can be set 

over navigable rivers only, or those portions of a aside on that gr ound, oles ae 
river which are navigable,..on : the -principle that The omission of a person suing for purchase price "’ 


a grantee cannot have.aright in what the grantor ofgoods to state in the plaint that: the goods were’ 
: with him, does not amount to any fraud or falee aver- 


had not. Inany event such a grantcan confer on - : : 
the person to fish only in natural watercourses and > ment and the defendant cannot on this ground sue 


not in those made by. the hand of man. ZERMANG toset asidethe decree obtained by him - in-such 
Gomuz v. MAHIMA CHANDRA KAIBARTA Cal. 515‘: suit. MOnAMMAD ABDUL SUBHAN v Guam > HUSAIN, 
Several fishery — Nature of — Grant from AHMAD | Nag. 156 
Government —Necessity:of— Right of Government— Frontier Crimes Regulation (tll of 19015, s. 38. 

. Whether depends on navigability of stream— Sex Criminal'Procedure Code, 1898, s. 59 ' 704 
Current from plaintiff's stream introduced into General Clauses Act (X of 1897), s. G—Amend- ` 


non-navigable done — Effect— Right of riparian ment of Statute—Suit filed before amendment— 
proprietors who held done— Whether affected. Amendment, if governs sutt. . ; 
A several fishery in India as elsewhere must be . An amendment ‘of an Act’ of the. legislature ¢ 


during the currency of a suit is irrelevant, ang' 
. the rights of the parties are governed by the Act 
as it existed at thetime when that suit was . 
started. Hence when the suit has been’ filed before ' 
the amendmeut of the Dekkhan Agriculturists’-Relief 
Act in 19:2, the amendment does not apply ‘to the 
suit RaKor Mori Pact», Isavak Moti THAKOR 

Bom. 911 

Government of Indla Act, 1915 (5 & 6 Geo. V, C. 

61, 8.107, Sze Civil Procedure Code, 1908, e, 151° 


founded upon a grant from. the Government; the 
river need not flow over the land.of the Govern- 
ment. The right of the Government to the fishery 
does not depend upon its ownership of the soil but 
upon the navigability .of the stream. There is no 
difference whether the change in the course is 
gradual or sudden, The grantee from the.Govern- 
ment can follow the shifting channel- of the ' 
navigable riverand his right to fish therein is not 
affected by the said channel passing over the lands 
of a private person. : 

m plaintif allegeo kha! be had a several may 
inall streams which fell within certain places : The > h 
current from the stream: was introduced by an Guardians andjWards Act (VIII Of 18905, s; 25- 
artificial excavation by the . District Board into a —Application for custody of child—Father's rights 


done which was a blind stream and was not navig- — Former neglect by father, effect of. 
. However . paramount a father's right to: the 


able; - ME l ik 5 eee 
Held, that if the retention of -the right of fishing custody of his children may be, that right is liable 
is dependent on navigability ofthe river, a fortiori to be defeated where it is shown that it is better - 
the extension of the right over a new channel must in the interests of the minor and for its welfare ` 
also depend upon the.eame character. The riparian’ that: -it.should remain’ where it is, df a 
proprietors from whom the defendents claimed to have minor has for many '- years from a ‘tender’ “age” 
derived the right-to fish in thedone in question, who: lived with its grand parents or ` other -near’ re- 
undoubtedly held the done. when: a. “blind stream” latives and has _ been well cared for and’ ‘during 
astheir territorial fishery; had still their rights un- that time: the: minor's father has ‘shown ‘a’ lack ` 
fected when the done was converted into a fowing ::0f interest.in the minor, ‘these*are circumstances 
Shannel by the act of: the District Board, asthe Of very great importance’ which should’ be con- 
` flowing channel is a non-navigable one. . sidered before ~an ordér for custody ‘is ‘made in ' 
Held, also that the plaintiff:could have'-no right favour of the father. MUTHUSAMI OmETTIAR » K,M. < 
in the done as the current from the plaintiff's river » CHINNA MUTHUSAMI MOOPANAR ' | Mad 430'- 
was there introduced... by an artificial excavation, — $. 25—Who can apply’ for guardianship— 6 
Zeeman Gomez v, Manima Caanpna Karsarra “3 .' Criterion asto appointment’ < - ene 4 
aii Qat 545 : For the purposes of s. 25 of the Guardians and 


oo lle tor tis cece ens urp A 
Fixtures, Sen Transfer of Property Act, 1882, s. 70 Wards Act, it is not necessary that the applicant: 
Kai GE iy ia Ng Na 795b) should bea” lawful-guardian under the personal: 
Foreign Judgment— Dismissal in default— Efect: ` law. “The - ‘application can be made bya guardian We 
bya foreign judgment; .a suit by-.a creditor of minor's person, and ‘the word guardian” as * 
against the principal debtor is dismissed -for~ defined int theiAct means any “ person having the ʻ 
default, it is, not a judgment inter partes on the: care of the: person `of 2-minor or’ of his -‘property or'- $ 
merits of the case and cannot beiavailed of by + of both: his ‘person and property.” The sole question 
the surety to resist his liability to the creditor! :“ the- Court has -‘to'consider in appointing guardian is 
Buarat NATIONAL Bank, Lro DELSI v. THAKAR Das the welfare. of. the minor.. Prem Kaur v.. Banana’ 





805 
s. 107 (b). Sez Letters Patent (All), cl. 10 
i 43 





Mapox : - Y etn Lah. 553 Das ©. ii iin eT Tie Lak. 87 _ 

Fraud—Contract entered into to cheat third person— -Handwriting expert—Question as to be ‘reliability : 
Fraud succeeding — Plaintiff-.is estopped jrom ~ — Whether to be decided by Jury. Ses Criminal ~ 
alleging his own fraud and setting it up as against Trial Jury. En “396 “4 
defendant. ar ae oo ¿Hindu Law—Allenation—A/fter-born-son's' right to’ 
Per Sulaiman, C. J.—Where'a plaintiff comes to . set aside father's alienation—Existence of another 


Court and wants to go back upon the -termsof a‘. minor son at the time of alienation, ‘-effect - - of— 
contract enteredinto by him on the ground that < Limitation Act (IX of 1908), 3.6, applicability of: - 
such terms had been.fraudulently: entered by him- “ Under. the Hindu. Law:.a soi who was: not . born `+ 
self in order to cheat a third person and such fraud’ ..at the time of the alienations- made by hig’ father 


irr 
Hindu Law—contd. 


has no cause of action to institute asui; to set aside 
those alienations orto avuil himself of the privi- 
leges given bys. 6 of the Limitation Act, and the 
fact that at the time of the alienatiors his elder 
brother (who also died a minor) was i2 existence 
will not confer on him any right to cet aside the 
alienations. The younger brother cannot, under 
such circumstances, be treated as a legal representative 
of the deceased elder brother. UDATYAMUTHIER v. 
SHUNMUGAM OHETTIAR Mad, 83 
— Father gifting away ancestral pro- 

pertyto wife—Gift, if void—Creditor of father, 

af can attach the property. , 

In Oudh it isnow settled law that tke alienation 
of joint ancestral property by the father in a joint 
Hindu family is void ab initio unless 
for legal necessity orin lieu of an antecedent debt, 
No question of legal necessity or antecedent debt 
arises in the case of a gift: It follows, therefore, 
that the gift of joint ancestral property is void 
altogether. Where, therefore, a gift had been made 
by a Hindu father, during the infancy cf his son, 
of certain immovable ancestral property to his wife, 
the gift is void ab initio and creditor can attach it 
‘in execution of his decree against the father. 
Gaya RAM Sanu v. RIsHNATH Oudh 711 
—+—— Ancestral property — Mitakshara — Son 

inheriting property from father—Prope-ty, whether 

ancestral, 

All property inherited by a male Hindu from his 
father is ancestral, the essential feature of which, 
according tothe Mitakshara Law, is thas the sons, 
grandsons and great-grandsons of the person who 
inherit it acquire interest in it by birth. Gaya Ram 
Sagu v. BISHNATH Oudh 711 

Custom— Person asserting that he is governed 
by custom— Burden of proof that he is so Jovermed. 

It lies upon the person asserting that he is ruled 
in regard to a particular matter by custom to 
prove that he is so governed and rot by personal 
law and further to prove what the particular 
custom is. GANDA Ramv Nand LAL Lah 661 
———— Debts-— Son's liability for pre-part_tion debts. 

Sut Hindu Law— Partition 439 

See also under Joint family. 
—Guardlanshlp—Illegitimate chile of mother 

—Preference, whether to putative father or mother. 

There is no rule of Hindu Law that the mcther is the 
lawful guardian of her illegitimate children. At 
any.rate if the mother is a concubine who lived with 
father fora number of years the ordinary rule giving 
the father the rights of guardianship would pre- 
vail. Pram Kaur v, Banarsi Das Lah, 87 
Impartible estate—Presumption regarding 

jointness, 

In the case of an impartible Raj, the fact that the 
holder for the time being is exclusively entitled to 
the estate is not inconsistent with other members of 
the family being joint with him. COMMISSIONER OF 
Jnoome Tax, BIHAR & Orissa v. VISHESWAR SINGH 

f Pat. 116 S. B. 
Rights of junior member— Right to 

receive profits in lieu of maintenance—Al<enability. 

A junior member of a Hindu co-parcenary which is 

an impartible estate is not entitled toclaim a spanne 

. share of the profits of the estate and ke has no 
interest in the estate which is capable of bzing sold. 

He has only aright to maintenance whica may be 

granted inthe shape of a share of profits. Unless 

the right to receive’ profits corresponds to joint 
ownership in the property, the right must be regarded 
as purely personal. Such a personal right is not 
capable of being attached asit’is inalienable. The 
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right to receive profits in future, unless it is inciden- 
tal to the ownership in the property, is incapable of 
being soldlike the rightito receive maintenance. RAM- 
OHANDRA Baru HALBI v. SUKHDEO Marwapr Nag. 65 
——- Joint family. Seg Civil Procedure Code, 

1908, O. XXI, r. 90 350 
— -Business—Debts contracted for new 

trade—Liability of other adult members. 

Even a manager ofa Hindu family cannot bind 
the other members for debts which were not incurred 
for family necessity anda creditor advancing money 
must satisfy himself that the money was required 
for femily purposes. This principle applies with far 
greater force to debtsincurred by a member who is 
not the manager. i 

The father or manager of a joint Hindu family 
has no power to impose upon the minor members of 
the family the risk and liability of anew business 
started by him. The position is the same with 
regard to the other adult members of the family 
.who have not acquiesced or consented by taking 
part in the trade. THUMBALAM Gooty THIMAYYA v. 
KONAKONDLA VITTOBARAO Mad. 463 
— Business standing in member's name 

— Joint or self-acquired—Burden of proof—Proof 

of family nucleus—Shifting of burden. 

There is no presumption that a business carried 
on by a joint Hindu family is joint family property or 
that itis self-acquired property. But if itis proved 
that there was a sufficient family nucleus, the burden 
of proving that the business is not joint would 








shift on him who alleges that it is not joint. 
THUMBALAM Gooty ‘THIMMAYYA v. KONAKONDLA 
VITTOBARAO Mad. 463 


——1———— Debts contracted for business started 
by father —Whether binding on son's shares 
Where a Hindu father starts a new trade, it is 

not a family business and money raised for the 

purpose of that business will not be a debt of 
necessity binding on the share of hissons in the 
joint family property. Business started by a father 
does not stand on a different footing in this respect 
from a business started by a managing member other 
than the father, suchas an elder brother or uncle. 

In the case of a new business started by the father 
if debts had already been incurred by the father in 
the business, an alienation made by him to secure or 
to discharge such. debts will be justified on the 
footing that it was for securing or paying off an 
antecedent debt. But where the money is raised for 
the purposes of the trade, the doctrine of antecedent 
debt does not come and the testto be applied is 
whether it was an ancestral business or not, 
S, KRISENASAMY AYYAR v, Rava RAMANATHAN 4 

Mad, 418 

Father—Debts — Speculative trans- 
action—Father entering into speculative business~ 
Joint property estate sold in execution against father 
—Sons,if bound. 

The manager of a joint 
an implied authority to contract debts for the 
ordinary purposes of the business carried 
on by the family. He has power to incur 
debts for the business in speculative transactions 
(e, g. badni transactions in gold) as such debts cannot. 
be said to be immoral, The pious obligation of 
Hindu sons to pay off their father’s debts 
extends to commercial debts. If, however, specu- 
lative debts are incurred by the father, and the 
other members of the family are his sons, the 
estate is open to be taken in execution pro- 
ceedings upon a decree for payment of those 
debts- unless the debts are’ proved to hæve been 








Hindu family has 
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incurred for immoral or illegal purposes. Firu 
Prirrar SINGH-JOWALA PARSHAD v. Mam CHAND 
i Lah. 539 
Jolnt famlly—Joint family business—‘Ances- 
tral business’, tests of —Death of father—Business, 
whether becomes ancestral— Business in partnership 
with stranger cannot be ancestral business. 
Whether a business started by a father becomes an 
ancestral business after the death ofthe father or 
not, if the father had startedthe business in part- 
nership with a stranger, such a business cannot be 
deemed to be an ancestral business in the hands of 
the eldest son who continues it s0 as to make a minor 
son's interest liable for debts contracted by the eldesi 
son, S. KRISHNASAMY AYYAR v, Rava RAMANATHAN 
Mad, 418 
— —— Legal necessity—Funeral expenses— 
Death of widow of last male holder — Funeral ex- 
penses, charges for—Person in unlawful possession 
of estate, if entitled to possession till charges are paid 
—Hapenses for Sradha of mother, if legal necessity. 
Under Hindu Law (Mitakshara) a -perscn who has 
expended money on funeral expenses of the mother 
of the last male-holder is not entitled to retain posses- 
sion over the estate of the last male-holder which was 
obtained unlawfully till the funeral expenses have 
been paid and a person who has advanced money 
for medical treatment to the mother of the last male 
holder in possession of his estate cannot claim to 
hold the estate as against the reversioners till those 
chargeshavebeen paid. He may sue for the ex- 
penses which hehas incurred in regard to mother's 
illnesg, and obtaina decree, / 
The funeral expenses as well as the expenses of 
saradh ceremonies of the mother andthe widow of 
the deceased last male-holder, are in the nature of 
legal charges and if a person is obliged to defray 
those charges then the estate of the last male-holder 
is liable for them. Nanp RANI v. KRISHNA SAHAI 
All. 23 F.B, 


Manager — Alienation — Validity— 

Onus of proof—Representations by manager, whe- 

ther can be used to corroborate recitals in deed, 

e The burden of proving that an alienation by a 
manager ofa joint Hindu. family is valid and for 
necessity, rests on the lender. And for this the 
representations made by the manager, accompany- 
ing the loan, are evidence which can be used to 
corroborate the recitals in the deed. In such cases 
itis enough if the alienee proves that antecedent 
debts were due. He need not further prove that 
they could not be paid without entering into this 
transaction. Dwarka Ram v PARNAW PRASAD SINGH | 
: Pat.859 

Mortgage in favour of father-—Sale 
of equity of redemption in favour of sons—Mort- 
gage, whether merges in sale — Presumption— 

Mortgage. 

Where thə equity of redemption of property, 
which was subject to usufructuary mortgage in 
favour of thə father, was sold to the sons, who 
belonged to joint family consisting of themselves 
and their father : 

Held, that there was no presumption that either 
the mortgage or the sale was in favour -of all the 
members of the joint family. There is nothing in 
Hindu Law to prevent a member of a joint family 
acquiring separate property but if it be assumed 
for the sake of argument that the mortgage and 
sale in question were in favour of the entire joint 
family, even then there could be no merger of the 
mortgagss in favour of the father in the sale in favour 
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of the sons. RANDHIR SINGH v. RAMESHAR Oudh 705 
- Joint famlly—Pre-emption— Sale by father 

—Minor, if can pre-empt. 

A Hindu minor son cannot pre-empt a sale of 
joint Hindu family property by his father. Kuupa 
BAKHSH v, LAHORI MAL Lah. 15 (a) 

Maintenance— Family custom—Right of 
junior members to maintenance out of itmpartible 
estate—Presumption regarding joint ownership- 

Once it is shown that the custom prevailing ina 
family does not negative the right of the junior 
members of the family to maintenance, their right 
to maintenance out of an impartible estate must be 
held to be based upon the joint ownership of the 
junior members of the family, ‘CoMMISSIONER oF 
Income-Tax, BIHAR & ORISSA v, VISHESWAR SINGH | 

Pat. 116 8. B. 
Widow's -right of mdintenance— 








Nature of. 
An estate of a deceased Hindu may beundér an 
obligation for the maintenance of the widow,’ but 
it does ‘not follow from this that a simple credi- 
tor of a widow who has paid her “money ‘for 
maintenance, can insist on getting possession and 
on retaining the property of the family till the 
amount due to him is paid, The position of a person 
advancing money toa widow for her maintenance or 
spending money on her funeral expenses is no better 
than that of an unsecured creditor. ` 
The widow's right of maintenance arises by mar- 
riage. It is not a matter of contract. It exists 
during the husband's lifetime and continues after 
his death. It is an obligation attached upon his 
person and remains the same after his death. NAND 
Kantv. KRIŞHNA SAHAI All..23 F.B. 
Partition — Execution of felease deed by 
father to protect minor sons— Deed liable to be 
impeached by creditors—fffect of such deed—Liabi- 
lity of sons for debts contracted by father after 
date of ` deed— Pre-partition debis—Son's liability, 
nature of. i 
Under the Hindu Iaw the only course open tọ 
those interested in the minor members of a joint 
family, if they wish to protect those members against 
the mis-deedsof the father or elder brother is either 
to bring about a partition or to get a release from 
the misbehaving elder member on paying him a 
certain amount, and where a release so taken is not 
a sham transaction, though it may be subject to 
impeachment by the creditors, it cannot be held 60 
be wholly inoperative so as to make the minor meim- 
bers liable for the debts contracted by the elder 
member after the date of the lease or to make the 
minors’ share liable to be proceeded against in éxe- 
cution of decrees in suits to which they have not 
been made parties. oo o~ 
Though even after partition the son could be 
proceeded against by way of suit in respect of debts 
contracted by the father prior to partition, the son's 
share cannot after partition be proceeded against 
in execution ona decree obtained against the fathet 
alone after the division, VEERAPPA OHBTTIAR v. 
ANNAMALAI CHETTIAR Mad. 439 
— Re-union, what amounts to, ; 
There is a distinction between an agrcement 
to continue to remain joint and an agreement to | 
reunite. ‘Lhe former predicates the continuancé 
of jointness throughout, while thelatter can only 
come into existence after there has been a para 
tition between the co-parceners agreeing to 
re-unite. Ifby a partition decree the share of 
each co-parcener is separated, there can be no 
question ofan agreement to remain joint ag 
$ 
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jointness is putan end to by the decree, and 
in such acase it is only by an agreement to 
reunite that some ofthe co-parcenere can again 
become members of a joint Hindu family. Rau 
NARAIN BAHU v. MAKHNA All. 736 
Partition—Suit by alienee of one member 
against alienee of another— Prayer for general 
partition not necessary, 
_ ln a suit by analienee froma member of a joint 
Hindu family against an alienee from another 
member it is not necessaryto ask fora general 
“partition.” SEETHARAMA AYYAR v. Rama SUBBA IYER 
4 Mad. 799 
ywhen takes place—Mere notice of 
` intention, if enough—Member of family under 
disability—suit by guardian for partition— Whether 
‘amounts to partition—Suit for partition by brothers 
Cand D against other brothers A and B—B of 
unsound mind and wife acting as guardian ad. 
litem—Preliminary decree—Wife putting in an 
application for partition amongst defendants inter 
_ Be—Lower Court granting application and passing 
: final decree accordingly—High Court setting aside 
_ order granting application on technical ground 
.. of ‘jurisdiction—Mere application, whether amounts 
“to” ‘intention to partition. 
The ‘intention to separate 
in different’ ways either by explicit declaration or 
by.. conduct. One of the ‘recognised modes in 
‘which such an intention’ ‘may be expressed’ is 
‘either by serving a notice onthe other co-parceners 
orby instituting a suit’ for partition, and in such 
cases ‘the severance of the joint status is pre- 
sumed from the date of the notice or 
from ‘the date of the suit; the mere in- 
stitution of the suit on behalf a member under 
disability does not effect a separation of the family, 
but separation only takes place when the suit is 
decreed. A member of a joint family who is 
8 rinor or of unsound mind is incapable of 
giving expression to an effective intention to separate, 
but such intention can be expressed by his 
guardian and has the legal ettect of bringing 
about disruption of the joint family, provided the 
Court is of the opinion that it 1s to the 
benefit’of the minor or the person of unsound 
mind to separate. Once the Court has recorded a 
finding to that effect the separation follows as a 
matter of law and is not dependent on the fact 
of the share of the minor or of the personof 
unsound mind being actually separated by metes 
and bounds. 
The general principle 


wi 





is that every family 


governed by the Mitakshara School cf law is 
presumed to be joint unless -the contrary is 
proved, but if one member of the family 


separates from theothers this presumption is, 
destroyed and there is no presumption that the sepa- 
ration was partial and was confined only to 
the member separating himself and that the re- 
maining members of the family remained 
united. It is, however, open to the remaining mem- 
bers to continue to remain united orto reunite 
but this can beonly by virtue of an expiess or 
implied agreement between them and, such an 
agreement, if pleaded, must be proved like any 
other fact. Rut inthe absence of proof ot 
such an agreement the presumption is that on 
the separation of one co-parcener the iemaining 
co-parceners ceased to be joint. There is, however, 
in such a case no presumption that therewas 
. separation between one co-parcener and his descend- 
. pots, ~ vot ae a 
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A,B, C and D were brothers forming a joint 
Hindu family governed by Mitakshara. Uand D 
sued for partition making A and B defendants. 
B being of unsound mind was represented by his 
wife as guardian ad litem. After the preliminary 
decree was passed the wife of B put in an 
application asking for partition of the shares of 
defendants (A and B) inter se. Theapplication was 
granted, the Court holding thatthe partition would 
“be beneficialio B. But on appeal the order, 
partitioning B’s chare was overruled on the technical 
ground that the Court had no jurisdiction to 
orderthe said partition after the preliminary decree. 
after the death of B soon after, A filed a suit 
claiming the share of B by right of survivorship: 
The defence put in by the widow of B was 
that there was a partition between A and B by 
‘her application in the previous partition suit: 

Held, (i) the partition of the shares of Cand D 
put an end to the presumption of jointness between 
AandB and the plaintiffs could only succeed either 
on proofofthe fact that Aand B continued tolive 
joint or reunited with each other, and this 
could only be done by proving either an express 
‘or an implied agreement between them to that 
effect, d 

(2) Application by the widow during the 
previous litigation had the effect of partition, even 
though it be assumed that- such a partition had 
not that effect, B being of unsound mind thé 
Court having held, that the partition would be 
for B's benefit and hence the severance of joint- 
ness took place at the time of presentation of the 
petition. Ram Narain Sanu v. MAKHNA All: 736 

Religious endowment—Mahant—Law as 
to mahants and therr ofices— Whethera trustee in 

English sense—Discretion to spend income, w 

The only Jaw as to the mahants and their offices, 
functions, and duties is to be found in custom ana 
practice, which is to be proved by testimony, ‘I'he 
head of such an institution though nota trustee 
in the English sense of term is nevertheless in view 
of the obligations and duties resting on him answer- 
able asa trustee in the general sense for proper 
administration. To such case 8. 92, Civil Procedurę 
Code, applies. : 

The existence of a very wide discretion in the 
mahantsas to the application of the income of an 
asthal is by no means inconsistent with a fiduciary 
obligation so to manage the property that the objects 
for which the institution exists shall be effectively 
served. The fact that income of the properties has 
all along been applied to the religious and charitable. 
purposes, is strong reason for holding that those 
purposes are the purposes for which the institution 
exists. Kzsso Das v. Amar Dasai Pat.1099 
—- Nature of institution, how determined, 

The natuieof an institution is rather to be deter- 
mined not solely on fragmentary expressions in 
documents covering fragments of the property, but, 
on a consideration of the whole history of the in- 


stitution as disclosed on ageneral view of the 
documentary and oral evidence in the case. KEsHO, 
Das v. AMAR DASJI Pat. 1099 





- Widow—Alienation— Part consideration used 
for legal necessity—Transfer, when can be set aside 
by reversioners, 

Wherea Hindu widow transters for consideration 
by way of sale the entire property oi her husband to 
the next reversionary heir or to one of them, the othera 
not objecting and a major portion of the considera- 
tion passes to the widow, the transaction eannot bé 
supported as having the same effect as surrender, 
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In.order to be effective as a deed of surrender it must 

be clearly shown that the surrender is a bona fide one 

and not merely an arrangement by the limited 
owner to divide the estate 

And if the widow utilizes the part of the con- 

sideration for legal necessity, the transaction 

can be set aside at the instance of the other reversion- 
er not unconditionally but onterms, they being 
réquired to pay to the extent of the consideration 

used for legal necessity. SANTI Kumar Pat v. 

MUKUNDA LAL MONDAL Cal. 209 
- Widow—Surrender. Sre Hindu Law—Widow 
“—Alienation 209 

Surrender—Bhaoli land— Surrender 
‘an favour of landlord—Reversioners, whether can 
i challenge it in absence of landlord. 

‘The reversioners cannot impugn the surrender of 
bhaoli lands by a widow in favour of the landlord 
in. the absence of the landlord, who was a party to 
the transaction. BASUDEO Manpar-v Barpya NATH 
MANDAR Pat. 774 
——_——— — — Surrendering entire widow's estate in 

_ favour of reversioner—Alienation prior to surrender 

‘cannot be challenged by him. 

“Where a widow surrenders absolutely the widow's 
estate to the nearest reversioner, he cannot challenge 
any transaction entered into by her or alienation 
made prior to the surrender, during the lime-time of 
the widow. BasupEo MANDAR v, BAIDYA Nata MANDAR 

: Pat. 774 
~ ———_Surrender—There must be total self- 

‘effacement — Held, on facts, that there was no 

` surrender, 

` The ‘idea of surrender is based on religious 
considerations. In order that the reversion- 
ary heir may acquire good title by surrender, there 
must be self-effacement of the widow, in other words 
there must be something in the nature of civil death of 
the widow, the extinction of her right in her deceased 
husband's estate, a circumstance which would happen 
if she were dead. It isin this view that the theory of sur- 
render is supported under the Hindu Law. SANTI 
Kumar PAL v. MUKUNDA Lat MONDAL Cal. 209 
> Surrender by widow with absolute 

e estate to next reversioner--Effect of surrender— 

“Rights of bona fide purchaser for value. 

e ‘Where a widow who had in fact an absolute 
estate surrendered her estate to the next reversioner 
under the belief that she had only a limited estate, 
and thereversioner subsequently sold the properties 
toa bona fide purchaser for value : 

“Held, that, whatever the position may be as bet- 
ween thedonor and the donce, those claiming 
through the widow were nptevtitled to get the prop- 
erties back from a bona fide purchaser from the re- 
versioner. ILAPAVABIRI CHALAPATI Rao v. DINGALI 
RANGANAYAKAMNA Mad.128 

: Will—Devise to widow—Absolute or limited 

‘ estale—Construciron, 

‘Where a Hindu, by his will provided that ‘my 
fourth wife Sis the only person entitled and no one 
else is entitled’to his properties : 

Held, that the will conferred an absolute estate on, 











ILAPAYALURI  OUHALAPATI Rao v. DINGALI Renaana- 
YAKAMMA Mad. 128 
—-— —— ~- Gift over, Sse Will— Construction 
h 846 


Hindu Lawofinheritance (Amendment) Act 
“(Il of 1929). See Madras Proprietary Estates 
“(Village Services Act, 1894 226 

jnam—Service inam to kazi falling under classes 3 
“and 5—1f alienable. 

_ The service imam fields-given to kazi for his 
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service are not liable to attachment and sale, even-: 
to the extent of his life interest, as they fall partly 
under class 3 and partly under class. Devr Prasap ` 
v, Syep WazIRUDDIN Nag. 995. 
Income Tax—Mercantile system of accountancy— 

Nature of. : 7 

Under the mercantile system of accountancy or 
book profit system entries are made in the account 
on the date not of the receipt of money or expendi- 
ture of money but on the date of the transactions ' 
irrespective of the date of cash payment. A profit 
and loss account prepared on this basis is accepted 
as evidence of the assessee’s income and assessment 
is made accordingly. If any part of these“ book - 
profits" is later on found to have become irreco-- 
verable, it is deducted from the assessment as a bad 
debt AHMAD DIN v, OomMissIoNER oF Income TAx, ° 
PUNJAB - Lah, 272 

Construction—Income-tax legislation of an- - 
other country—Whether can be used for interpreta- - 
tion, Sere Interpretation of Statutes PC 856 
Income Tax Act (XI of 1922), whether contemplates 

taxing individuals of joint Hindu family, 

The Income Tax Act clearly contemplates that in the 
cases of members of a joint Hindu family the unit of 
taxation shall be the family itself and not each indivi- : 
dual member, i. e., the entire joint income of the 
members of the family is taxable only in the hands- 
of the family and no part of it is taxable in the- 
hands of its individual members, CoMMISSIONER OF-. 
Iscomg Tax, BIHAR & Orissa v, VISHESWAR SINGH , 

Pat. 116 S B. 
—— ss, 2, 3, 4, 5,6, 7,12 (1) (2)—Held, that ` 
the annuity in question was income and taxable, - 
the income being not agricultural one. 

The assessee who was the owner of Nine Annas” 
Tekari Raj, by an indenture,conveyed the greater 
portion of his said -estate to the Rani, the 
mother-in-law of his daughter in consideration 
of the Rani covenanting to pay the debts of the 
asseseee and to pay to hima sum of Rs. 4,73,063, ` 
in cash to meet the expenses of his daughter's 
marriage and other urgent necessities, and 
further covenanting to pay him annual sums during 
his lifetime of Rs. 2,40,000 in six instalments, such 
payment being secured by a charge upon the pro- 
perty thereby transferred: 

Held, that this annual payment was not 
“agricultural income” within the meaning of the 
Act. It was not rent or revenue derived from" 
land; it was money payable under a contract 
imposing a personal liability on the covenantor, ` 
the discharge of which is secured by a charge on 
land. The covenantor was at liberty to make 
the payments out of any of her moneys, and was 
bound to make them whether the land is suffi- ° 
ciently productive or not. l 

Held, also that the life annuity was “income” 
within s. 12 (1), Income Tax Act. GoPAL SARAN 
NARAIN SINGH V. CoMMISSIONER OF Income Tax, BIHAR 
& ORIS3A P. C. 856 
—s. 4 (2)— Partnership at Colombo dissolved—- 

Outgoing partner recciving his share including 

interest on capital up to the date of dissolution— 

Interest so received, whether assessable, 

The assessee, one of three partners in a money- 
lending business at Colombo in which -hehad a 
6} share, severed his connection with that 
firm, and an account was taken of the amounts due 
to. him by way of capital, surplus capital, share of 
profit and interest thereon; and a: sum of 
Rs, 2,09,670 was found dueto him which included 
Rs. 23,500, share of profits and - Rs. 38,305 interest 
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on. capital. The Rs. 23,500 was paid to him by 
hundis drawn by the remaining partners and cashed 
at. Colombo. The Rs. 38,305 together with the 
greater part of the capital sum due was remitted to him 
qa Madras, by the promissory note of a debtor of the 
firm made out in the assessee's favour : 

' Held, that on dissolution of & partnership an 
outgoing partner has the right to receive, not as in 
the case of a share-holder in winding up a Company 
only, a share of the assets, but to receive payment 


of: his profits, profits which werehis before dissolu- . 


tion and do not cease to. be his on dissolution. 
The assessee received this payment of Rs. 38,305 as 
‘interest in India as a payment of profits assessable 
under s. 4 (2), Income Tax Act. 3 
-Held, also that this decision did not 
where undrawn profits have with the consent of 
all parties been invested in the business so.as to 
increase the-capital account, a position which did 
not arise here. . COMMISSIONER oF INCOME Tax, MADRAS 
v MUTHUKARUPPAN CHETTIAR P. C. 671 
= ss.4,10—Managing Agents—Payment out of 
income to third parties under agreement—Deduction, 
if can be allowed— Entire amount,:if tazable. ; 
-Where a business firm was 
amount received by them as profits and gains of the 
business. carried on by them as managing agents and 
“they claimed for a deduction, from their income 
liable to tax, of an amount paid by them to third 
parties under an agreement, as being _ not part of 
their income : Rng ae 
Held, that they could not claim any deduction and 
the assessees were liable to be taxed on the entire 
amount, COMMISSIONER oF Income Tax v. O. MAODONALD 
& Oo. . Bom. 274 
S. TO (2) (vl)—Letting out jute press at rent, 
if a business for hire — Lessee not liable for 
depreciation—Owner, if can claim allowance For 
depreciation. - 


cover cases 








The letting of a jute press at a rent is as much 


a business as the letting of a ship to freight, or 
the letting of a motor car or any other kind of 
machine, or machinery for hire. The lessees are 
liable only for repairs and not for depreciation, 
and in no circumstances could they claim an 
allowance for depreciation under s. 10 (2) (vi), Income 
Tax Act, because the buildings, machinery, ete., men- 
tioned in that sub-section must be the property ‘of 
the assessee. Consequently, the owner-assessee can 
claim depreciation in respect of buildings, plant 
and machinery leased to the lessee. Iz re Sapau- 
OHARAN Roy Cal. 394 
————ss. 10, 13—Assessee following mercantile 
system of accountancy—Assessment, how to be made, 
Where the assessee had chosen toadopt the go- 
called mercantile. basis of accountancy in keeping 
his accounts, it is upon that basis and upon that 
basis alone that he isto bs assessed to income-tax 
under s3s,10 and 13, Income Tax Act. If the debt 
turns out. to be abad debt later on, allowance ig 
then made for it. AHMAD Din», COMMISSIONER oF 
Income Tax, PUNJAB Lah, 272 
88.10, 13—Debtor executing fresh pro- 
missory note for interest on old loan—Interest 
entered in accounts as received by assessee and stated 
$0 tn profit and loss account — Assessabitity of the 
amount to income-tax. 
‘ Where the debtor executed a fresh promissory 
note for interest dueand both in the interest ac- 
count of the assessees and in the account which 
they kept relating tothe debts of their respective 
debtors, the interest in question was shown as having 





been received by the assegsees during the year of. 
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account, and it was so stated in the profit and loss ac- 
count of the firm: ; 

Held, that in effect the assessees were investing the 
old interest as capital in the new loan and such 
amount was interest upon loans that had accrued 
to the assessees in the accounting year and as such 
was assessable to income-tax for the year. Com- 
MISSIONER OF INCOME Tax, BuuMav M, -A. L. CHETTYAR 





Firm, RANGOON Rang. 653 S. B. 
-5. 12 (1)—“Income” in s. 12 (1), whether 
limited by words “profits” and ‘gains.” 


The word “income” in s. 12 (1), Income Tax Act, is 
not limited by the words “profits” and “gains.” 
Anything which can properly be described as income, 
is taxable under the Act unless expressly exempted. 
GOPAL BARAN NARAIN SINGH v, COMMISSIONER OF 
Income Tax, BIHAR & ORISSA ` P. C. 856- 
———s. 13, See Income Tax Act, 1922, s. 10 

; 272,653 

m 88, 13 (2), (15) 4, 16— ‘Accruing or 

arising’ in s. 4, meaning of—Unrealized decree 

amount entered in interest khata—Whether taxable 

income — Income, meaning of — Whether means only 
what is actually received. 

The words ‘accruing or arising’ in s. 4, Income Tax 
Act, merely refer to the connection between the 
income and the country in question and do not 
explain what is income or what is not income. There- 
is notbing in the definition of ‘total income’ in a. 2 (15) 
or in s. 16 which willimply thatthe total income is 
to includean amount which had been decreed but 
which had not been received, -Consequently, the 
unrealized decree amount entered in the interest-khaia 
but which has not been received at all, is not 
taxable income. 

The ordinary sense of “income” is what comes in,, 
that is, what is actually received by an assessee, 
There is notbing in the Act to show that this 
ordinary meaning is not attached to the word. In re 
JAGMANDAR Das All. 939, 
— S. 14 (1)—Family governed by primógeniture 

` —Allowance to: member is not taxable~ Burden of 
proving that income is exempt— Presumption 
regarding exemption. 

By an indenture executed soon after the death of 
the late Maharajadhiraja, the assessee's brother made 
a grantin favour of the assessee in accordance withthe 
custom prevailing in the Raj. The grant consisted of a 
number of villages yielding an income of about five 
lakhs of rupees per annum. The indenture stated 
that in consideration of this grant, the grantee re- 
nounced and relinquished all claims to any of the 
properties movable or immovable, ancestral or 
self-acquired, possessed and held by his late father, 
The present Maharaja the elder brother of the 
assessee, made an allowance of Rs. 48,000 per annum 
to the asgessee in addition tothe grant. The family 
was governed by the rule of primogeniture. 
The question was, whether this extra allowance 
was taxable to income-tax : 

Held, that the assessee was a member 
Hindu family governed by Mitakshara, 

Held, also, that the burden was on the assessee to 
show that the sum in respect of which he claimed 
exemption under s, 14 (1), Income Tax Act was as- 
sessable in thehands of the family. But the as- 
sessee's contention that the allowance was paid to 
him out of joint family property being uncontrovert- 
ed in fact, the extra allowance which the assesses 
received fromhis brother the Maharajadhiraja was 
not assessable toincome-tax in the Hands of the. 
assessee, 


-Although- the burden-is on the: Revenue * authori 








of a joint 
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ties to show that income which it is sought to tax 
is income which is rendered liable to be taxed by 
the. Statute, the onus of showing that a particular 
class of income is exempt from taxation lies on the 
aBsessee. 

There is no presumption in favour of the exemp- 
tion of the few from the incidence of a general tax, 
The presumption is for equality and rather against 
the partiality whichis involvedin special exemp- 
tions. COMMISSIONER oF Income Tax, BIHAR & Orissa 





V. VISHESWAR SINGH : Pat. 116 S. B. 
ss, 22 (4), 23 (2). See Income Tax Act, 
1922, s. 63 (1) 385 





8.23 (4)—Validity or otherwise of assess- 
ment under s. 23 (4), if a question of law. 
Whether the assessment made by the Income Tax 

Officer unders 23 (4) of the Income Tax Actis valid 

or not is nota question of law that can be referred 

to the High Court. Where the Income Tax Office 
does not make the assessment under s. 23 (4) mala 
fide and arbitrarily in the sense that he acted reckless- 
ly or fraudulently, the Commissioner of Income-Tax 
will be right in not referring the question to the 

High Court. NANNEH Mat-Janxr Das v. COMMISSIONER 

oF INCOME Tax vi Lah. 227 

———— 5. 25-A. Ses Income Tax Act,'1923, s. Taa 


——— 88.26, 26-A, 25-A— Joint Hindu family 
business—Partition—New firm—Assessee, if en 
titled to adjudication of question whether new firm 
had been constituted. 

Wheye, prior to the year under assessment, a 
business was owned by a Hindu joint family but 
when the return for the year under assessment was 
furnished it was claimed that a partition had taken 
place among the members, some of whom consti- 
tuted themselves into a new firm, the assessee is 
entitled to an adjudication of the question whe- 
ther a.new firm had been constituted so as to 
attract the operation of s, 26, Income Tax Act and 
he cannot be deprived of this legal right merely 
on the ground that an adjudication on this ques- 
tion would tend to affect the decision of the 
Income-tax Officer under s. 26-A against which no 
appeal was competent. Although s. 25-A deals 
with an assessment after partition of an wun- 
divided family, yet it does not exclude the possi- 
bility of the members so separated to constitute 
themselves into a firm so as to bring their case 
witbin the ambit of s 26, Bett RAM v. COMMISSIONER 
or INcomz Tax, LAHORE Lah, 833 

S,27—Question arising under .s, 27, if a 
question of law. 

The question arising under s. 27 of the Act as to 
whether there was a sufficient cause for the re-opening 
of the assessment is not one of law and cannot be re- 
ferred to the High Court. Nannea Man Janki Dass v 
Oommissionger or Income TAK Lah, 227 
ss. 33, 48 (2), 50-A (1), 66 (2)-and (3)— 

Specific Relief Act (I of 18771, 8 45—Reference— 

Commissioner's order in revision — Order mot 

prejudicial to Assessee—No reference lies —Applica- 

tion for 
mandamus under Specific Relief Act— Whether 
maintainable. 

The petitioner applied under s, 48 (2) of 
Income Tax Act for refund of the 
been levied from his father. His application was 
rejected by the Income Tax Officer on the ground 
that he was n®t the assessee on whom the assessment 
was made, The petitioner applied to the 





the 
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refund — Dismissal — Application for. 
- diction) Act, by 
tax which had: 


Commis-: 
sioner, unter s. 33 of the. Act for rescission of--the- 
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order ofthe Income Tax Officer and for refund, 
This application was also rejected. The petitioner 
thereupon: moved the Commissioner to make a refer- 
ence to the High Court and on the rejection of this 
application he applied to -the High Court under 
s. 66 (3) of the Income Tax Act ands, 45 of the 
Specific Relief Actfor anorder directing the Com- 
missioner to make a reference : 3 

Held, (i) that the order made by the Commissioner 
on revisionunder s.33 was not one enhancing an 
assessment or an order prejudicial to the petitioner 
within the meaning of s. 66 (2) and no reference 
could be madetothe High Court, and the High 
Court had, therefore, no power to require the Come 
missioner to state the case under s, 66 (3) ; 

(ii) the remedy under s. 45, Specific Relief Act, 
was also not open to the petitioner because there 
was anotherremedy, namely, by way of appeal tothe 
Assistant Commissioner under s. 50-A (1) of the Income 
Tax Act, VENKATACHALAM (JHETTIAR V. COMMISSIONER 
OF Income Tax, MADRAS .Mad. 64 F. B. 


ss. 63 (1), 22 (4), 23 (2)—Notice delivered 
to clerk in assessee’s shop otherwise than by post 
—Employee expected to hand over communications 
to manager—Manager, if can be held to be served 
with notice. 


Where a notice under the Income Tax Act is 
delivered otherwise than by postto any clerk or 
servant on the premises where the assessee carries 
on business, and according to the practice obtaining 
in the business the employee is expected to hand over 
any communication -which he has received to the 
manager, that is not evidence upon which the Income- 
tax authorities can findas a factthat the manager 
wasserved with the summons, COMMISSIONER oF 
Ixcomz Tax v, DEY BROTHERS Rang. 385 S.B, 


—— §.66—Scope of—Duty of Commissioner to 
set out specifically the particular point of law— 
cheme of the Act. : 
in fe Income Tax Act, it is the duty of the. 
Commissioner in a case stated to set out specifical- 
ly the particular point of law upon which it is 
sought toobtaina determination from the High 
Court. The High Court will not take upon itself 
the burden of investigating the facts for the purpose 
of finding out whether under any section of the Act 
a point of law could be extracted therefrom, and 
then determining it. They will decline to answer 
a question which in effect will amount toa general 
appeal from the income-tax authorities. COMMISSIONER 
oF INGOME Tax, Burmav.V. 5. A. R. Firm 
Rang. 334 S, B. 
——s. 65 (2) and (3). Sze Income Tax Act, 
192?, s. 33 64 


Indian and Colontal Divorce (Jurisdiction) Act, 
1926, (16 & 17 Geo. 5, Ch. 40), s.1(4)— 
Rules under s. 1 (4),7.9—Application for leave to 
intervene by person charged with adultery— 
Procedure---Summons supported by affidavit— 
Necessity of. Pax 
In the Calcutta High Court an application for 

leave to intervene under the provisions of r, 9 made 

under s.1 (41, Indian and Colonial Divorce (Juris- 
aperson charged with adultery 
should also be made by summons supported by an 
affidavit but returnable before the Judge in Chambers 
and when the order is made _ giving leave, it should 
contain or be accompanied with such directions as to 
appearance and procedure asthe Court may think 
fitin the circumstances of the case. BERYL GERTRUDg 
SADLER v,- Harry REGINALD SADLER _ . Cal, 928. 
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Insolvency. Sez Civil Procedure Code, 1908, 7 Ho: 


Appointee to receive insolvent’s property— 





-Whether agent of insolvent— Payment of appointee - 


.— Whether saves limitation— Limitation Act (IX 

of 1908), ss. 19, 20. p, A : 

A person appointed to receive th2 insolvent's pro- 
perty after the order of adjudication is not the in- 
solvent’s agent duly authorized to make the payment, 
because the insolvent has no control over the pro- 
perty and it is impossible to conceive that he would 


in law be in a position to grant valid authority to the. 


appointeeto make any payment out of the property 
held by the appointee. ‘Payment to him will not 
therefore save limitation. Mauxe Po Gri v. R. K, 
BANERJEB ; _. Rang.783 

Initiation of proceedings with a view to 
extortion or fraud— Proceedings should not be 
‘entertained, 


‘If insolvency proceedings initiated or 


are 


prosecuted not bona fide but with a view to. 


extortion or fraud or oppression it would be a 


shocking thing for any Court of Justice in a civilized , 


country to be made the instrumert of such pro- 
eéedings. 
Partnership—Dissolution—Debt due to one 
“partner out of partnership assets—Insolvency of 
“other partners—Death of the creditor partner— 
Other creditors of partnership applying: for expung- 
zing of proof of debts dueto deceased partner— 

' Relief, if can be granted. 

.A business was carried on by three partners, 
and the partnership wasdissolved. A large sum of 
money, exceeding two lakhs of rupees, was held to 
be due to oneof the partners, M, out of the partner- 
ship assets, In the partnership suit it was found 





that the partnership bad been dissolved. After the ' 


partnership suit had been instituted, two of the 
partners were adjudicated insolvent, and by an 
arrangement between the solvent partner M and the 


Official Assignee of the estate of the two insolvent: 


partners, the assetsof the partnership in Burmaand 
in the Madras Presidency were realized, and one- 
third thereof was handed over to the representatives 
of M who meanwhile bad died. M's representatives 
tendered proof ofa debt due to the deceased part- 
ner, One ofthe creditors in the insolvency filed an 
application for the purpose of obtaining an order 
expunging the proof ofthe debt by the representa- 
tives of M upon the ground that, inasmuch as the 
assets distributable inthe insolvency were part of the 
artnership assetsand M was liable as a partner to 
iquidate the debts of the partnership, the debt of 
the representatives ofM wasa debt owing by two 
partners who were insolvent to third partner, and 
as such was postponed until after the debts of the 
outside creditors of the partnership had been satisfi- 


ed : 

„Held, that the proof of the representatives of M 
oughtto be expunged, A. K R.M. M. O. T, COHETTYAR 
Firm v. 8. P. DAYABHOY & Sons Rang. 336 
Insurance—Offer and acceptance necessary for 

-completion of contract of insurance—Pre-payment of 

premium—Whether a condition precedent— Practice 

‘—Stipulation for pre-payment of premium— 

Contract, if can be enforced before such payment 

—Waiver of condition—How . established —Mere 

delivery of executed policy, if amounts to waiver 

_—Issue of policy, if can be treated as counter-offer. 

JA contract of insurance like any otber contract 
is completed by an offer made by one party to the 
other and accepted by the latter, and secondly, pre- 
payment of the premium is notinlaw a condition 
precedent to the contract of insurance. 
almost:a common practice .of all, insurers, except 
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| be treated as 


GOLLIARA v. MURUGAPPA OHETIY Rang. 345 - 


But it is- 
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Insurance—coneld. : 
marine, to stipulate that the contract shall not begin. 
to take effect until the premium has been paid. 
The Court will not enforce a contract’ of insurance 
where there issuch a stipulation in the policy until , 
the premium hasbeen paid, But even in cases 
where there is such a stipulation, it is competent 
for an insurer to waive the condition and the Court 
will readily infer such a waiver. Such waiver may 
be established either by the evidence of an express. 
agreement or may be inferred from the surround- 
ing circumstances of the case. 

‘Mere delivery of an executed policy cannot amount 
to a waiver of the condition contained in, a stipula- 
tion of this nature, for no -importance can be at- 
tached to it by itself. The issue of a policy cannot 
a counter-offer. Ocgan ACCIDENT & 
GUARANTEE CORPORATION Co., LTD. v. D; K. PATKAR h 

Bom. 634 

Interest—Interest by way of damages— When can be 

awarded—Interest pendente lite, if canbe awarded 
as damages. 

Even though the claim of the plaintiffs be or is limi- 
ted to interest which is not recoverable either under 
a contract or under the provisions of the Interest Act, 
(XXXII of 1889), it is opento the Court to make- 
a decree for damages for wrongful detention of their 
money. : = KN 

Interest by way of damages can be awarded for 
the period between filing -of plaint and determina-. 
tion of suit, BENGAL Nagpur RY. Oo, LtD, v RUTTANJI 
Raws1 Cal. 643 
——— Just claim for plaintiffs—-Prolongation of 

litigation—Claim for interest, if proper. 

Where the plaintiffs had a just claim, which the. 
defendants had resisted on wholly unsubstantial 
grounds and it was they who were largely responsible 
for the length of the trial, it is just and equitable 
that they should pay the plaintiffs interest on the 
amount found due from the date of the suit till 
realisation, A1JAZ Hussain v. MAQBUL Hossain: 

` Lah. 836 
interpretation of Statutes—Ambiguous sentence in 

„disabling section— Construction. 

Where an equivocal word or an ambiguous sen- 
tence is used in a disabling section, the: construce 
tion which isin favour of the freedom of the sub- 
ject should be given efiectto EMPEROR v. ASIAT 

f Sind 294 

statutory 





Common Law— Courts must apply 
enaciments accurately. 

. The provisions of statutory enactments must always 
and necessarily be somewhat less elastic than those 
to be gathered from the Common Law which in effect, 
at this time of day is enshrined in judgments in 
decided cases. Courts have to administer and to 
apply as accurately as lies in their power, the precise 





words of the relevant statutory enactment. ABDUL 
RAHMAN v EMPEROR Cal. 678 
— Current meaning and original meaning— 


Words “other law” in statute—Interpretation, ~ 

. The current meaning of any particular word may 
differ widely from that of the words from which it 
was derived. 

: It would be contrary to all canons of the con- 
struction of statutes that, where a Code lays down 
that certain proceedings shall be governed by pro- 
visions-contained therein and relating to those pro- 
ceedings, words referring to “other laws” should be: 
taken to refer to the Code itself. Jt is not open to: 
the Court to substitute for the words “by any other 
law” ins, 89, Civil Procedure Code, the words “ex-: 
cept as provided in this Actor by any other law," 
BAIMRAJ KANAI LALU, MUNI SETHANI Pat, 1050- 


e i . 
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Fiscal enactment —Benefit of doubt. 

The benefit of doubt is to be given to those who 
wight be prejudiced by the exercise of powers which 
the enactment grantsand against those who claim to 
exercise them. Joun EARNEST EDWARD V. JOGENDRA 
CHANDRA GHOosE Cal. 727 

Income-tax legislation of one country— Con- 
struction in the light of similar legislation of another 

country. d ` i 

Little can be gained by trying to construe an in- 
come tax Act of one country in the light of a deci- 
sion upon the meaning of the income tax legislation 
_of another. GOPAL SARAN NARAIN SINGH v, COMMISSIONER 
or IncomE Tax, BIHAR & ORISSA P.G. 856 


Legal enactment—Construction in plain sense 


—Unambiguous language. 


A legal enactment must be interpreted in its i 


. plain sense .and so long as its language is 
clear and unambigucus, a subject “ cannot. be 
. penalised for construing it literally and not in- 


terpreting it in a manner not. warranted by its - 


„plain language. Upa Bar v. Ram AUTAR SINGH 

4 Lah. 965 
Process of judicial interpretation, going so far 

as to amount to legislate—When can be allowed. 
Even though the process of judicial interpretation 
‚goes so dangerously near to the process of legislative 
enactment, it is permissible when there seems to be no 
- other alternative but to admit that ihe Act is in- 
consistent or unintelligible. JAGDAMBA PARSAD v. MATA 
PARSAD | Oudh 49 
Statute affecting man in street—Interpretation 
shotld be one which a man in street would place 

upon it. i . 

Per Baguley, J.—Ordinarily speaking the meaning 
of a Statute applying to the man in the street would be 
‘the meaning which the man in the street would place 
upon the Statute, particularly when it affects him per- 
sonally. Hrwan ATM v, EMPEROR 








~> Statute interfering with established state of 
law—Interpretation. AN 
Any Statute purporting to interfere with the 
éstablished state of law must receive a strict inter- 
pretation. IBRAHIM V, ZAINAB Lah, 29 
Taxing Act—Strict construction—Burden of 
proof on Crown. : 
An Act imposing taxation always has to be construed 
- strictly, that is to say, the Crown has to show that 
the tax in question is imposed upon a fair construc- 
tion of the language used. SHARANBASAPPA vV. SANGAN- 
BASAPPA Ea Bom. 960 
— Taxing Statute — Construction — Impartial 
justice in incidence of taxation — Consideration of 
terms of particular provision—Court, if can consider 
any other part of Statute, for proper consideration. 
In one sense it is true that a taxing Statute should 
be construed liberally and favourably to the subject, 
but, on the other hand, equality and impartial 
justice in the incidence of taxation are of greater 
. Moment and the Statute should be construed so as 
to promote that equality and that impartiality of 
justice, < 9 
The Courtis entitied and, indeed bound, when 
considering the terms of any provision in the 
Statute, to consider any other parts of the Act which 
- throw light upon the Intention of the legislature 
and which may serve to show that the particular 
provision ought not to be considered as it would be 
if considered alone and apart from the rest of the 
Act. COMMISSIONER oF INGOMB Tax, BIHAR & ORBISSA v. 
: VISHESWAR SINGH . _ Pat, 116 S. B. 
— Words in Statutes must be given effect to, 
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Interpretation of Statutes—concld. 
when they are clear—Intention of Legislature 
must bé gathered from words used, 

It isone of the elementary rules of construction 
that the intention of the Legislature is to be gathered 
from the words used by it, and where the wording,is 
plain and unambiguous and admits of but one 
meaning only, the Courts must give effect to it. In 
such cases,it is beyond the province of the Judge.to 
speculate as to what the “real intention” of. tke 
framers of the Statute was. The question for the in- 


. terpreter isnot what the Legislature meant but what 


its. language means ìi, e., what the Act has eaid that 
it meant. BHAGTA Nanp v. MOHAMMAD Nawaz KHAN- 
Lah. 450 
—~———Words to be interpreted in ordinary ` sense 
except when used in special or technical sense, 
Words used in an Act skould be interpreted in their 
ordinary sense, except when it is shown that they 
have been used in a special or technical sense. In re 


JAGMANDAR Das \. All 939 
Jurisdictlon— Civil - Courts kave no general 
jurisdiction to enquire into propriety of exercise 


of jurisdiction by Special Tribunals. 

It cannot be laid down that Civil Courts havea 
general power to decide by a suit questions of the 
propriety of the exercise of-jurisdiction by Courts'of 
particular jurisdiction lke the Hindu Religious 
Endowments Commissioners, though perhaps there 
may be a remedy by way of certiorari, VAaNAMAMALAI 
v. BOARD OF CoMMIS3IONERS FOR THE HINDU ReELIGI0US 
ENDOWMENTS, MADRAS , Mad. 460 
— of Courts—Waiver of party, whether can 

confer pecuniary jurisdiction— Hstoppel—Asking 

for security for costs, whether estops respondent 
from pleading want of jurisdiction, ; : 

Asking for security for costs does not estop the 
respondent toan appeal from thereafter contend- 
ing that the Court has no jurisdiction to entertain 
the appeal. In the matter of pecuniary jurisdic- 
tion, the.waiyer of a party is not suficient to 
clothe the Court with jurisdiction which it does not 
otherwise possess, as the gradation of Oourts for 
pecuniary jurisdiction -is based on considerations sof 
public policy. Kurpuswamy CHETTY v., AYYANNAI 
AMMAL .. Mad. 916 
— Suit by vendor at T against defendant at.R 

—Relationship found to be of principal and agent— 

Dismissal of suit on preliminary issue—Legality of 

—Payment to be made at T—Cause of action, tf 

arises in part at 7. ae ae 

The plaintiff filed his suit at T claiming as against 
the defendant carrying on business in R for short- 
full in goods ordered and for damages on account of 
the inferiority of quality of those goods. The suit 
as framed was one by the plaintiff against the defen- 
dant as his verdor. A preliminary issue was taken 
that the Court at Thad no jurisdiction to try the 
suit because no part of the cause of action had arisen 
there and it was argued that the relationship between 
the parties wes that of principal and agent. This 
was, treated as a question of law and finding that 
the relationship was that of principal and agent, the 
Court dismiesed the suit : k 

Held, that the suit was- not ‘one which could be 
dismissed on the preliminary objection; . 5 

Held, also that upon an examination of the docu- 
ments it was clear that whatever the relationship 
between the parties may in fact be, payment for the 
goods purchased by the plaintiff or on his behalf waa 
to be made at T and hence part of the cause of action 
arose there and the Court at T had juriediction to 
try the suit, VENKATACHALAM PILLAI v, RAJABALLI M, 
o Mad, 1041 F. B, 








~ the land it ia right to take into account not 
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—Value of suit, whether depends on competency 
of Court to pass decree —Value of zuitis value on 
date of institution—Damages penderte lite cannot 
be taken into account—Court-fee. 

The value ofa suit does not depend upon the 
competency of a Court to passa decree for a parti- 
cular claim. The claim may be absclultey unten- 
able and the plaintiff may not be entitled to it on the 
face of it, but. nevertheless if the plaintiff claims 
it he has to value it and that value will determine the 
forum for the institution of the suit. 

The value ofa suit isits value at the date of the 
institution of the suit and not what will become its 
value on some subsequent date. Further mesne 
profits cannot be taken into account for, the purpose 


~ of court-fee and for the purpose of dezermining the 


value of the suit. Similarly no court-fee is payable 
in respect of the damages pendente lite, Consequent- 
ly, future damages pendente lite cannot be taken iato 
account for determining the value of the suit.  GIRJA 
KUER v. SHIVA PRASAD SINGH Pat. 769 


Karachi Town [Insolvency Rules, r. 154. SEE 
Presidency Towns Insolvency Act, 159, 8. sarees 
Khot. Ses Custom 339 


Labour costs—Computation—Ohowka system and 
daily out-put system—Distinction. 


Labour costs can be worked outin one of two 


“waya : (l) according to the chowka system or rate 
~ and (2) according to the daily output system Tbe -` 


difference between the chowka system and the daily 
labour system is that in theformer the cooly is 
paid for unit of work whereas in the latter the cooly 
gets his wages daily, Beneat Nagpur Ry. Co, LTD. 
v. Rutranst RAMJI Cal, 643 
Land Acquisition Act (I of 1894), 3. 23—Fair 

market value—Mode of calculation—Considerations 

—Potential value also should be taken into account. 

In considering what is the fair market value of 
only 
the use to which the land is being put at the time 
of the acquisition but its market value laid out in 
the most lucrative and advantageous way in which 
the owners could dispose of it, 

The potential user ofthe lard is more valuable 
than its actual user was at the tims when the 
acquisition proceedings were commencec and hence 
‘where the -land has a potential value which is not 
merely speculative, it should be taken into account. 
Mauna Bow Kain v, SPECIAL OOLLECTOR, MAUBIN 
: Rang. 624 
Land tenures— Ghatwali— Ghatwal’e interest— 

Nature of. f 

A ghatwal's interest may not necessarily be that of 
a subordinate tenure-holder The fact -hat a land 
is within the ambit of one’s zemindari does not 
necessarily show that the holder of the land is 
subordinate to the zeminday. His rights may be 
co-ordinate with him. MUKTAKESHI PATRANI v, 
MIDNAPUR ZAMINDARI Co, LTD. Pat.135 
— Mullagiri land — Female, if can inherit 

muliagin lands—Muhammadan Law—LInherttance. 
The duties of a Mulla are of a religioue and not a 
secular nature and a female is incapable of per- 
forming the duties, Consequently, a female is not 
entitled to inherit what are called mullanki or 
- mullagirt lands, that is, lands assigned for the 
remuneration of a village Mulla. Bıyaxata Kasam 

SAHIB INAMDAR V. AHMADSAHEB MOoHADDINSATEB MULLA 

Bom. 656 
Tenancy Act, 
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suit—Nature of tenure described according to first 

Record of Right— Executing Court asking to change 

the description on pain of losing right to realise rent 

—Legality. 

Neither the Chota Nagpur Tenancy Act nor the 
Sale of Tenures Act makes it incumbent upon the 
plaintiff to describe the nature of the tenurein a 
rent suit. lt isenoughif the landlord claims rent 
of the tenure and as longas the rent is not disput- 
ed, the matter is outside the scope of the Rent 
Court. There is no law under which it is incumbent 
upon a decree-holder to describe the nature of the 
tenure or to do so necessarily according to the 
Record of Rights. The Record of Rights has certainly 
a presumptive value, and unless rebutted, must be 
taken to be correct. But it is one thing to say 
that the Record of Rights must be presumed to 
be correct ; it is another thing to force the landlord 
to accept it on pain of his losing the right of rea- 
lizing rent. The only object in describing the 
nature ofthe tenure inthe execution case is to give 
information to the intending bidders. It will he 
enough if inthe sale proclamation the two entries 
in the Record of Rights be mentioned or it is men- 
tioned that the tenure is of one description according 
to thedecree-holder and of another according to the 
judgment-debtors, leaving it to the future purchaser 
to have the matter settled in the Civil Court one 
way or the other. Jt isnot necessary for the Exe- 
cuting Court to go further. PRATAP Upar Nata SAHI 
Deo v. Nanp Kowar Lan Pat.474 
— Co-owners — Landlord's righis belonging 

jointly to several persons—Suit for recovery of rent 

—All should join as plaintiffs. ° 

Where the landlord’s rights belong jointly to 
several persons, a suit for recovery of rentfrom 
their tenants can only be brought by all the co-owners 
suing jointly as plaintiffs. It makes no ‘difference 
whether the suit be technically one for enhancement 
of rent or to recover rent ona new basis of calcula- 
tion, 

VAGHA JESING v, MANILAL BHOGILAL Desar Bom. 898 
Co-sharer landlords— Partition—Status after, 
from raiyats’ point of view. 

The Civil Court partition is between landlords 
and by itself it does not constitute the 
breaking up of the holding. The holding is 
a unit for which a certain rent is payable 
tothe landlord. The rent payable is not divisible 
being alump rental in respect of the entire hold- 
ing. The holding can be broken up and rent 
apportioned withthe consent of all the parties 
concerned, namely all the landlords and raiyats 
concerned, There is no procedure in Oivil Court 
partition suits under which the tenants can be 
brought on the record and the rents apportioned 
after splitting up the holdings. What the Civil 
Court partition doesis that it changes the 
position of the cogbarer landlords from holders 
of lands as _ tenants-in-common into landlords 
holding different pieces of land in severalty, 
but so far as their relation with a raiyat, 
lands of whose holding have been allotted to 
the different landlord is concerned, they continue 
tobs his co-3harer landlords. Bafore the partition 
each co-sharer had his undivided share extending 
over the entire holding; after the partition each 
co-sharer holds different pieces of the land com- 
prising the holding in severalty, but the 
holding is still a holding under all the landlords 
taken as a whole, 
view, all of them taken together will be his land 
lords, NEPUR KUER v. BHAN PARTAR ° Pat. 881 
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—Denial of titleby some tenanis, in written 
statement —Whether sufficient to cause forfeiture of 
tenancy. 

Where the denial of title made in a written 
statement is not by all the tenants, the statements 
made therein are not sufficient in law to cause a 
forfeiture of the tenancy. Gani Mia v, Wasio MIA 

Cal. 563 

Khot — Estoppel— Receipt of rent from 

alienee by khot —- Estoppel, if arises—Relation 

between khot and his tenant, whether that of landlord 
and tenant—Sutt to impeach alienation —Limitation 

Act (IX of 1908), Sch I, Arts. 139, 146, 144. 

Where a khot accepts “dhara” and “faida” from 
the alienee of his tenant, he is, by such acceptance, 
precluded from disputing the alienation and forfeiting 
the holding on the ground that the alienation was 
without his consent. 

The khott land in dispute was alienated by the 
tenant in 1887 without the consent of thekhot. Ia 
1909 the plaintiff became the managing khot and 
accepted “dhara’ and “faide” from the alienee. 
The alienes was shown asa tenant in 1916 in the 
Record of Rights. In 1927, the plaintif broughta 
suit impeaching the alienation: 

Held, that the suit was barred by limitation. Article 
139, didnot apply, for the relation between the khot 
and his tenant was not strictly that of a landlord and 
tenant, sincethe khot is not a landlord, 
theory,at any rate, a farmer of the land revenué. 
The starting point of limilationin this case, if 
Art. 143 applied would be the date of the salein 
1887, and that would make the suit long time-barred. 
Under Art. 144, time would begin to run from the 
point when the possession of the defendants became 
adverse to the. plaintiff, when the latter was fixed 
with the knowledge of alienation about the year 
1909, and considered in this way also the suit 
would be barred. DALUCHAND VELJIV. SHANTI 
SaRasHl Bom. 339 
— Rent—Method of calculation — Landlord, if 

can substitute different method without tenant's 

consent. 

Where the agreement between the parties has been 
that rent is to be calculated on the basis of an area 

eestimated approximately without actual measurement, 
the landlord has no right withoutthe consent of the 
tenants to substitute a different method of calculation 

whether by actual survey or otherwise. VacHa JESING 

v. MANILAL BHOGILAL DESAI Bom. 898 
Sale to stranger by raiyat— Whether constitutes 

abandonment—Raiyat continuing culttvaticn and 

making arrangement to pay rent—Whether liable to 
ejectment— Such raiyat cultivating as under-raiyat 
under purchaser—Landlord, if can eject purchaser. 

Ordinarily, execution of aneffective sale-deed by 
the raiyat in favour ofa stranger will constitute 
an abandonment of the holding by the raiyat, If 
afterwards the raiyat continues cultivating the land 
and has made arrangement for the payment of rent, 
he is not liable to be ejected provided thathe has 
not repudiated the relationship with his land- 
lord. 

Where the raiyat cultivates the land, of which he 
has executed a sale, under the purchaser as an under- 

. raiyat, the landlord is entitled to a decreeof eject. 

ment against the purchaser. LALEY DHARNIDHAR V. 

JUGESHWAR MAHTON í Pat. 917 

-Sub-soil rights — Presumption as to ownership. 
Sub-soil rights in land forming part of a permanent- 

ly-settled zemindari are presumed, at all events when 

they are nof claimed by the Crown, to belong to the 
gemindgr, A claimant thereto proving merely pos- 
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session of surface right since before the Permanent 
Settlement does not discharge the onus upon him, 
because he is presumed to hold under a grant from 
the zemindar and unless the grant expressly includ- 
ed the sub soil rights, it would not convey them. 
MUKTAKESHI PATRANI V. MINDAPUR ZAMINDARI Oo., Lip, 
Pat, 136 

Tenant denying landlord's title- Whether 

can subsequently retain possession as tenant. 

A tenant who has denied his landlord's title cannot 
subsequently claim tobe his tenant and retain pos- 
session in the capacity of tenant. Gani MIA v. WAJID 
Mia Cal. 563 

Tenant in occupation and paying annual 
rent asserting that he is a permanent tenant— 

Landlord not challenging claim— Effect— Tenancy, 

af converted into permanent tenancy—Bombay Land 

Revenue Code (Act V of 1879), s. 83, 

Where a person is given possession of land as a 
tenant, the mere fact that he asserts that ‘the 
tenancy is of a particular kind will not by the lapse 
of time convert the tenancy into one of that kind. 
Whether a tenancy is permanent or not must depend 
on the facts of the case and the agreement between 
the parties and not on mere assertions. When a 
tenant in occupation of land paying an annual rent 
asserts at the commencement of his tenancy that he 
isa permanent tenant, and that alleged claim, al- 
though disputed by the landlord, is not challenged 
by a suit for more than sixty years, no permanent 
tenancy is acquired either under some presumption 
apartfrom that contained in s, 83, Bombay Land 
Revenue Oode, or under the Limitation Act Vaman 
VITHAL KULKARNI v KHANDERAO RAM Rao SHOLAPURKAR . 

` Bom. 1020 

Lease—Stipulation to pay increased rent in case of 

alienation—Enforceability— Acceptance of rent at 
original rate after alienation, effect of. 

A stipulation in a mulgeni lease not to alienate 
the property andto pay an increased rent if 
the lessee commits a breach of the covenant is 
not in the nature of a penalty and tha lessor 
does not lose his right to recover the increased 
tent by accepting the original rent only, even 
if such acceptance be with the knowledge that 
his rightto the increased rent has accrued, 
Even if it be in the nature of a penalty Courts’ 
have no power to grant relief against it. Kintor 
RAMAKRISHNA Rao v, Kocur MAHADEVA BHATTA 


Mad 767 
Legal practitioner, 

See Civil Procedure Code, 1908, O. XXII, r.3 665 

Ser Review 243 
Advocate attempting to bribe Judge to obtain 

judgment in his clients favour — Professional 

misconduct. 

An Advocate who stoops to such nefarious tactics 
as attempting to bribe the Judiciary in order to 
obtain judgment inhis client’s favour is guilty of 
the grossest ` professional misconduct, for by such 
means if successful, justice is both dishonoured and 
betrayed. In the matter of U, an ADYOCATE 
Rang. 582 S, B, 
Responsibility towards Court, s 

The duty ofa member of thelegal profession 
is to realize his responsibilities not merely to his 
clients but to the Oourt before whom he practices, 
In the matter of R.S PLEADER, SAMASTIPUR : : 

Pat. 889 S.B. 
Legal Practitioners Act (XVill of 1879), 5, 14— 

Perjury by member of legal profession—Severe 

punishment— Held, on circumstances that 6 months’ 

suspension would be enough, 








ix¥i 
` Legal Practitioners Act -concld, 


„ Perjury by members of the legal profession, apart 
from the question that it is a criminal! offence, isa 
very serious matter from the point cf view of the 
< profession. Apart from the fact that it harms the 
profession, it sets a very bad exampleto the general 
public and is a great block in the administration 


of justicé. Therefore, if and when cases of perjury.. 


by members of the legal profession are discovered 
the member .concerned deserves the most severe 
punishment which the High Court can give in the ex- 
ercis» of its disciplinary jurisdiction œ the legal 
profession. 

‘(Considering the fact that the member in question 
was relatively a young man in practice for-a few 
he only and, the Oourt being satisfied that what 

e stated did not constitute a fraud iotentionally 
practised on the Court, it was held that the proper 
order would be his suspension for six moaths.] 

In the matter of R. 8. PLEADER Pat. 889 
Lessor and lessee—Rent to be paid by certain date 

—In default forfeiture—Default taking place— 

Lessee, if can suspend payment on ground of sub- 

stantial interference in possession by lessor, when 

lessee already had received damages for such inter- 
ference, 

Where in a lease there was a’ distinct covenant 
that certain sums of money would be paic on certain 
dates and that failure to pay them would entail 
forfeiture of the lease, on lessee’s failure to pay, the 
forfeiture takes place, and the lessee cannot say that 
because the lessor-had substantially inter“ered with 
the lessee's possession over the property rent was 
suspended, where lessee already bad got damages for 
such interference. NARAIN Das v, PERMANEND 

MK All. 351 
Letters Patent (All), cl. 10—Held, that order 

transferring case was not julgment witkin cl. 10— 

Held also, that Judge had jurisdiction independent- 

ly of s. 24, Civil Procedure Code (Act V of 1808), to 

transfer suit under s. 107 (b), Government of India 

Act, 1915 (5 & 6 Geo. V, C. 61). 

Held, that the order transferring the case was an 
order passed in the exercise of the discretion vested 
in the’ Judge’ and cannot -be regarded as a judg- 
-ment within the meaning of cl, 10 of zhe Letters 


Patent (All) as it did ‘not amount to any decision as 


to the rights of the parties at all, 
Held,aleo, that the Judge had perfect jurisdiction even 
independently of s. 24, Civil Procedure Code, to trans- 
fer- a suit from one Court to another Ocurt under 
B. 107 (b) of the Government of India Act and an 
order passed under that section is non-appealable. 
Firm KHUNI LAL-LAOHEMINARAIN v. Firm NARAIN 
Das-Gopat Das ' All. 43 
Letters Patent (Cal.), cl. 41—Contempt proceedings, 
tf within ‘original criminal jurisdiction'—Leave to 
appeal to Privy Council—Whether can bz granted. 
Per Derbyshire, C. J. and Costello, J -—Proceedings 
for contempt of Court do not toms within 
the phrase “original criminal jurisdict.on of the 
High Court” within the meaning of cl.41 Letters 
Patent (Cal.). Proceedings for contempi of Court 
are of a peculiar nature; though it may be that 


in certain aspects they are quasi criminal they. 


are not exercised as partofthe original criminal 
jurisdiction ofthe High Court. < 


There is inherent right to take such proceedings _ 


in the Oaleutta High Court by virtue of its 
position as a Superior Court of Record. The 
power of the High Court to exercise jurisdiztion of a 
summary character in a case of contempt was 
conferred or affirmed by the Charter under which 
the Supreme Qourt was originally established ; which 


INDIAN CASES, 


. cannot save it either, Prroy F., FISHER v, 


[1935 
Letters Patént (Gal.)—éoneld, i 


power the Calcutta High Court has inherited. The 
power to punish for a contempt of Court isa 
power sui generis It is not a power which is or can 
be exercised under. the ordinary criminal juris-- 
diction of the Court. When the High Courtasa’ 
Court of Record thinks it fit to exercise summary - 
jurisdiction and under that jurisdiction punishes 
for a contempt of Court it is not open to the- 
person concerned to ask the High Court for leave to 
appeal to His Majesty in Council. Tusar KANTI 
Guosu, EDITOR, AMRITA BAZAR PATRIKA, In the matter 
o : Cal. 1055 F.B. 
Letters Patent (Lah), cl, 10—Scope of—Second 
appeal—Dismissal ‘for default'—Refusal to set aside 
that order—Appeal against order of refusal—Certi- 
ficate under cl. 10—Necessity of—Civil Procedure’ 
Code (Act V of 1908), O. XLII, 0. XLI, r. 19. ` 
It is only in the exercise of his appellate power that 
a Judge of the High Court can exercise his jurisdiction ` 
under O. XLII, Oivil Procedure Code, read with 
O. XLI, r .19 and whateverorder he may pass, it 
does no doubt affect the original appeal When a’ 
Judge dismisses an appeal ‘for default’ he confirms 
the judgment and decree of the lower Appellate 
Court and in refusing to set aside that order, he 
declines as it were to re-open the case or in other” 
words to withdraw his order confirming the decree’ 
of the lower Appellate Court, The order of refusal’ 
is, therefore, made in respect of the appeal and in’ 
the exercise ofappellate jurisdiction. The certiticate’ 
required by cl. 10, Letters Patent, is accordingly 
necessary before an appeal against the order can be 
presented to a Division Bench of the High Court. 
Moan LAL v. AMAR CHAND Lah, 454° 
Limltatlon—Interest, payment of, after limtation— 
Bar of limitation, if saved. i 
Tbe paymeats of interest as such on the loan do 
not save ike bar of . limitation, and the payment of 
interest on the loan so fat as the pledge is concerned; 
ARDESHIR 
HORMASJI GAZDAR , Bon. 531 
Personal claim, ‘limitation for— Whether 
extended by pledge after limitation—Suit on security 
of pledge. á 





. In a suit for recovery of amount advanced on a'e 


pledge, neither the payment of interest nor the’ 
alleged pledge extend the period of limitation as 
regards the personal claim. PEROY F, FISHER v. 
ARDESHIR Hormass1 GAZDAR Bom. 531 
Plaintiff and defendant originally creditor- 
and surety—Subsequent agreement, by which surety 
undertakes to pay the sum unconditionally—Suit 
against him within three years of agreement, 
whether lies—Surety. ` 
Where originally the relationship between the 
plaintiff and the defendant was that ofa creditor and 
surety but that relation is superseded by an agree- 
ment by which the surety unconditionally under- 
takes topay the amount, the surety becomes the 
debtor anda suit against him within three years 
of the agreement should be decreed even though 
the agreement has been entered into on failure of. 
the principal debtor to pay. Juaau ` KISHORE v. 
MR. P. K. BANERJI, OFFICIAL RECEIVER All, 964 
——— Waiver, dre Limitation Act, 1908, Sch, I,: 
Art, 75 2 443: 
Limitation Act (IX of 1908), s. 5. -Sge Civil- 
. Procedure Code, 1908, O. XLI, r. 20 110- 
—— s8. 6—Applicability of. See Hindu Law 83 
$ 12—Rules under Letters Patent, if amount 
to special or local law—Leiters Pater Appeal—- 
. Time requisite for obtaining copy of -judgment—., 
Whether can be excluded, 
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The rules under -the Letters Patent do not 
_amountto a special or local law. It 
the time requisite for obtaining a copy of the 
judgment appealed from, which need not be filed 
with the memorandum of appeal, .cannot be exclud- 
ed, Joe Duran v Hussain Lah, 668 F. B. 

——S. 12--Time spentin obtaining copy not filed 
with application — Whether can be excluded in 
computing period of limitation. 

Petitioners are not entitled to have thetime 
spent in obtaining acopy of the judgment which have 
not been filed together with their application for 
review, but which they have filed in another case, 
excluded in computing the period of limitation. 
OHETTYAR Firm v. KARUPPAN CHETTYAR ‘Rang. 733 


8.14—Proceedings in wrong Court—Exten- 
sion of limitation—Necessary conditions. 

In order that s. 14 of the Limitation Act may 
apply, the plaintiff must show that he had used 
due care and attention in prosecuting proceedings 
-in a wrong Court and it must aleo be shown 
that the proceedings failed for want of jurisdic- 

‘tion or a defect of a like nature. The mere fact 
that the plaintiff might have honestly believed that 
he could get all be wanted by proceeding in a 
particular way is not enovgh, PATEEL SIDDALINGANA 
Gown v. TATANA Gowpra BHIMANA Gown Mad. 640 

8.14 ~ Suit on bahi account— Plaintiff seeking 
to exclude time during which insolvency proceeding 
started by him against defendants were pending but 
which ultimately failed—Held, plaintiff was entitled 
to benefit of s. 14, and failure of insolvency 
proceeding was “a cause of like nature.” 

Plaintiff who brought a suit on baki account 
balance dated August 1, 1929, on January 10, 1934, 
sought to exclude the period between July 29, 1932, 
and January 10, 1934, during which it was alleged 

.he‘had been prosecuting with due diligence a petition 
in the Insolvency Court for the adjudication of the 
defendants as insolvents but which was ultimately 
dismissed by the High Court and on that very dats 
the present suit was instituted : 

Held, that the. real cause of action in both cases 
was the failureof the defendants to pay the debts, 
though in order to get relief through the Insolvency 
Court he would have had to prove in addition, that 
the defendants were unable to pay their debts and 
that they had committed an “act of insolvency.” 

Held, further that if the reason for the dismissal of 
the petition could not be described asa ‘“‘defect of 
jurisdiction” strictly so-called, it was certainly “a 
cause of alike nature’ and he was entitled to the 
benefit of s. 14, Limitation Act. Firm Lorinp CHAND 
Parma Nano & Sons v, BAHADUR Kuan Lah. 378 


-~S, 19 — Acknowledgment — Affixing of 
initials, whether amounts to signature. 

A party's initials are equivalent to his signature 
for the purposes of 8.19 of the Limitation Act. 
The word ‘signed’ in the said section does not mean 
‘signed in full’, Lancosu Tavupu v. VEERINI 
VENKATARATNAM Mad. 449 
--S, 19— Acknowledgment by agent duly authoriz- 

ed—Rubber stamp containing principal's name afix- 

ed—Whether amounts to ‘signing’ of the document. 

When the acknowledgment is written by an agent 
duly authorized in that behalf and if he affixes thereto 
the name of his principal in any position, even by 
impressing it witha rubber stamp, such affixation 
of the name of the principal must be held tobe a 
‘signing’ of the document within the meaning of 
s. 19, Lifhitation Act. VELLAYAPPA OHETTYAR vV. 
SoMASpNDARAM OHETTYAR Rang. 589 
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——— s, 19—Acknowledgment—Essentials of 3, 19. 
Where there is no definite or unequivocal acknows 
ledgment of the debt, a case cannot be brought 
within the purview of s. 19, Limitation Act., .Maung 
Po Gyr v. R. K. BANERJEE ` Rang. 783 
ss. 19, 20. Seg Insolvency 783 

1908, Sch T, . 
53T 








s. 20. See -Limitation Act, 
Art. 57 


—8.20—No mention of interest in sarkhat— 
Subsequent endorsement but not mentioning interest 
—Agreement to pay interest—Onus — Onus not 
discharged—Payment referred to in endorsement, if 
payment towards principal—Period of limitation, 
af starts anew from such date, 

| Where there was no mention of interest in a 

“sarkhat’ and there was no reference to interest 

in the two endorsements which appeared upon 

the back of the “‘sarkhat”; 
Held (4), that the onus ‘lay heavily on the plaintiff 
to prove that interest was payable under the 





-“sarkhat" which he did not discharge; 


(ii) that the payments referred to in the endorse+ 
ments on the back of the “‘sarkhat” must be regarded 
as payments of principal. Such payments towards 
redemption of the principal sum under s, 20, 
Limitation Act; interrupted the period of limita- 
tion, and a fresh period commenced from the date 
of payment; 

(iii) that since the plaintiff failed to prove an 
agreement to pay interest, he was not, entitled to 
interest under the- “sarkhat”, NAGESHAR ` MIBIR v, 
BATUKA KUNWARI All. 748 F, B 

S, 22 (2:—Benefit under, when can be availed 


of. 

Section 22 (2) of the Limitation Act can be availed 
of only in cases where the plaintif and the defendant 
have a joint cause of action, PERIAKARUPPAN OHETTI 
v. Morrayya MUDALI Mad, 455 
-———-s, 22 (2)—Transposition of defendant as 

plaintiff after limitation or mere consent of defend- 

ant, effect of. See Promissory note ‘455 

s. 23—Defendant constructing sheds of land 
which plaintiff has right to use—Obstruction-~ Suit 
for declaration of plaintiff's right to use land and 
remove sheds—S. 23, if applies—Continuing wrong. 

Where the plaintiff has a right to use 
the land on which certain sheds have been 
erected, as a passage and these sheds are 
obstructing his passage way, there is a continuing 
wrong. Consequently, s. 23, Limitation Act, appliea 
to a suit by the plaintiff for declaration of his right 
to use the land and for removal of the sheds, 
SARAT CHANDRA MUKHERJEE v. Neropze CHANDRA 
MUKHERJEE a Cal. 390 


———-Sch. |, Art. 22—Suit for damages for 
seduction— Limitation. : 

Where the seduction takes place in October, 1930, 
and the suit for damages is brought in Maxch 1932, 
the suit having been brought more than one year 
after the injury was caused,is barred. To sucha 








case Art. 22, Limitation Act, applies. Tika Ram v. 
Sopaa RAM ae ee All. 556 
— Art, 32. See Limitation Act, 1908, 

358 


Sch. T, Art. 120 3 
——— ———- Arts, 57, 120, 8. 20—Suit for 
recovery of money secured by pledge—Limitation. 

A suit for the recovery of money secured bya 
pledge is really a suit for moneys lent and advanced, 
If the suit isone to recover the unpaid balance of a 
loan, the fact that movable property has. been pledged 
does not change the nature of the suit andthe suit 
is governed for purposes: of limitation by Art. 951, 


awiji 
Limitation Act—contd. 


Limitation Act. ARDESHIR 
HORMARJI Gazpar Bom, 531 
— Sch. |, Art. 62. Sz Limitation Act, 1908, 

Sch. I, Art. 120 887 
—_—_— Art.62—Payment of money for 

depositing as security to obtain contract—Contract 

not obtained but money not returned — Suit for same 

-~ Liability admitted but agreeing to pay person who 

was found entitled, under suit for dissolution of 

partnership—Held, there was new contact to pay 
and limitation ran only from such date. 

Where certain money was paid by a person to an- 
other for depositing as security to obtain aecontract, but 
thecontract was not obtained and the mcney was not 
returned and ina suit for such amount ths defendant 
admitted liability to pay the same but said that he was 
willing to pay it to the person who will be found to 
be entitled for the same in a suit for dissolution of 
partnership among the parties : 

Held, that the original agreement, under which the 
plaintiff paid the money to the defendant for deposit, 
was superseded by a subsequent agreement arrived 
at during the pendency of the suit and shat limita- 
tion ran only from such date. Karasa NATE v. 
“OHANDRA BHAN All, 970 
——— > Art. 62—Promise to pay—Breach— 

Payment by another—Cause of action For latter— 

When arises, 

Where one party to a compromise agreesto pay off 
a certain creditor but another party pays off on the 
failure of, the former to filful the tero, then the 
cause of action to the latter arises when he actually 
pays theamount, Limitation runs from the date of 
the payment and not from the date of the breach of 
the agreement. Arsaz Hussain v. MAQBUL Hussain 


Percy F. FIsnER v. 








Lah. 836 
— Arts 66, 67. Sze Limitation Act, 
1908, Sch. I, Art. 116 , 286 


——~-—— Art 75-—Chit fund—Instalment 
bond with condition to pay entire sum on default 
—Suit more than three years after default— 
Limitation—Waiver, 

The defendant's predecessor who had auctioned a 
ticket in a chit fund executed a bond undertaking 
to pay the future instalments within one month of 
their respective dates with the further provision that 
if default was made, all the amounts that are to be 
paid in future would be paid irrespective of due 
date, Default was made and the entire amount 
became payable on June 23, 1922, A suit was filed 
on the bond on January 3, 1927, and it was contended 
on behalf of the plaintiff that the provision that the 
entire amount will become due when default is 
made isa provision in favour of the creditor which 
he isat liberty to waive and the caute of action 
arises atthe end of each period when the money 
becomes due; 

Held, overruling this contention that urder Art. 75 
of the Limitation Act, the suit was clearly time-barred 


having been brought more than three years after 
January 23, 1922, Iruixar  Gopana “ MENon v. 


Mad. 443 

Art.106. Sen Partnership 264 
—————— Arts. 109, 120—Suit by co owner 
for his shareof profits received by other co-owners— 
Article applicable—Assertion of exclusive title by 
defendants, effect of. 
Neither of the conditions assumed Ey the first 
column of Art. 109 of the Limitation Act can 
properly apply as between co-owners inasmuch as 
in the case of co-owners the property cannot be 
said to belong to the plaintiffs alone nor could 
; the profits received by the other co-owners be 
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held to have been wrongfully received by them. 
The Article applicable to a guit by a co-owner 
for his share of the profits received by the other 
co-owners is therefore Art. 120 and not Art. 109. 

The fact that the other co-sharers had asserted 
a hostile title would not take the case out of 
the purview of Art. 120 and bring it within Art. 109 
PATEEL SHIDDALINGANA Gowp v. LaTANA GOWDRA 
Buimana GowD Mad. 640 
——-— Sch. |, Arts 113, 120, 144—— Partition 

deed — Provision that if shares were found 

unequal, excess must be made good from certain plot 

—Suit for deficit—Nature of, suit—Limitation— 

Article applicable. 

Where a partition deed 
equality was discovered in the shares allotted by 
the deed, the person who had excess lard in his 
possession was to make good the deficit in the other, 
side by giving sufficient portion of land from a 
certain field adjoining the latter's share, and a suit 
for possession was filed on the strength of this 
provision ; 

Held, that the mere 
could not have the effect 


provided that if any in- 


discovery of an inequality 
in law of putting an end 
to the separate ownership created by the partition 
deed and making the sharers co-owners in respect of 
the land from which the excess wasto be made good 
so as to render the possession of the defendant a 
mere co-owner’s possession; the provision was a 
mere covenant and the suit for possession, a suit for 
specific performance of the covenant; and the suit 
was therefore governed by Art 113 of the Limitation 
Act, and not by Art. 144 or Art 120, NATARAJAN v. 
PALANIANDI PILLAI Mad. 879 
— -Arts.113 and 144—Suit by lessee 
for possession under lease—Arlicle applicable, 
Where a contract of lease was executed by 
which the lessee was entitled to be put in posses- 
sion, but was not given possession, and he sued 
for possession under the lease : 
Held, that suit was one for specific performance, 
that the contract to be put in possession of the 
property should be carried out and tosuch a suit 
the Art. 113, Limitattion Act applied and not Art. 144, 





SURAJ PATISH NANDAN Lau v, ATUL BIBI All, 894 
—————Art. 115. Sre Limitation Act, 1908, 
Sch. J, Art. 116. 286 





Art. 116—Suit by vendee for return 
of consideration money due to want of title in 
vendor—Limitation— Held, on facts that time 
began to run from the time of decree of trial 
Court finding that vendor could not transfer pro- 
erty. 
Article 116 of the First Schedule to the Limitation 
Act isapplicable to a suit for compensation bya 
vendee who has been deprived of the property pur- 
chased by him in consequence of a defect in the title 
of the vendor. 

The sonsimpugned the sale deed executed by 
their father on the ground that the property which 
it purported to convey belonged to the joint family 
of which the plaintiffs and the vendors were members 
and thatthere was no legal necessity for the 
alienation. The suit was decreed by the firat Court 
on January 3), 1924, Delivery of possession was 
taken by the successful plaintiffs on February 27, 
1924. Part of the land included in the shares was 
under the cultivation of the vendees who did not 
vacate it. Disputes arose between the sons of defen- 
dant No, 1 and the vendees, which led to proceedings 
under s. 145, Criminal Procedure Code. « These ‘pro- 
ceedings resulted in favour of the vendees, and the 


sons had toinstitute another suit for posseBsion in 
< 
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respect of the plots which had remained in possession 

of the vendees in spite of the symbolical delivery 

of possession. From the decree obtained by the sons 
in the Court of first instance the vendees had ap- 
pealed to the District Judge, who dismissed it on 

January 19, 1926. A second appeal to the High 

Court was dismissed on October 31,1928. A Letters 

Patent Appeal was likewise dismissed on June 2, 

1930. Relying on the covenant in the sale deed, which 
- contained a clause, “if by reason of the act of us, the 

executants, or the omission of us, the executants. or 
our heirs, any sort of defect is found in respect of the 
share sold and it is interfered with, the vendees shall 
have the power to recover the whole of their sale 
consideration”, the vendees sued for return of the con- 
sideration money: 

Held, that the proper Article applicable was Art, 116 
Limitation Act, and that the plaintiff's cause of 
action wascomplete when the first Court found that 
the vendors had no power to sell and the vendees 
were dispossessed. Subsequent affirmance of the 
decree of the trial Court could not givea fresh 

`~ starting point. The fact that the vendees managed to 
retain actual possession of part of the land included 
in the vended property in spiteof delivery of posses-. 
sion could not save limitation. JAWAHAR Ram v 
JHINGURI LAL All,.177 
(Sch. 1, Art. 116—Suit for damages for 

breach of covenant of title—Limitation— Purchaser 
put in prior possession— Disposesssion in execution 
of decree on undisclosed morigage— Suit for 
damages—Cause of action, whether arises from 

date of sale or date of dispossession. R 

The plaintif purchased a property from the de- 
fendants in 1920 and was put in possession, 
Subsequently, a mortgagee whose mortgage had 
‘not been discloeed to the plaintiff brought a suit 
on his mortgage obtained a decree and in exe- 
cution of the decree, the plaintiff was dispossessed 
in 1930. The plaintiff sued immediately after his 
dispossession for compensation for the loss sus- 
tained by him: 

Held, that as the plaintiff had been put in 
possession of the property, the cause of action 
fer the suit arose only when he was disposses- 
sed and the suit was not time-barred. 

Held, further that the measure of damages was 
the value of the property atthe date ofthe breach 
and not at the date of the sale. ALAGARAPPA 
REDDIAR v, ALAGIRIEAMI NAIOK Mad. 843 (b) 
———-_——Arts. 116, 66,67, 115—Registered 

mortgage deed - Suit on personal covenant to pay 

in such deed—Limitation for suit—Deed unregistered 

—Article applicable. 

Where a mortgage deed containing a personal 
covenant to pay the mortgage money is registered, 
the article of the Limitation Act -applicable to a 
claim, based on the personal covenant, to recover 
the balance due to the mortgagee after the sale of the 
mortgaged propertyis Art. 116 which provides a 
period of six yearsfrom thedue date, and not 
Arts, 66 and 67 of the Act. 

‘If, ‘however, the mortgage is unregistered, then 
Art. 115, will apply. VWASANJI KaALLIANJI Uka v. 





ErucusHaw DOSSABHAI HARWAR Bom. 286 
— Art, 120. 
Ses Limitation Act, 1908, Scb. F, Art, 57 531 


See Limitation Act,*1908, Sch. I, Art. 109 640 
Sre Limitation Act, i908, Sch. T, Art 113 879 
—— Art. 120 —Pledge—Cause of. action, 





when arises.® 
- The right to sue on the security in default of pay- 
‘ment is. simultaneous-with the right to sueon the 
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‘loan, for, if the loan is payable on demand, the right 


to sell in default of payment also accrues at the 
same time. The suit is governed by Art.120 ‘Percy 
F. FISHER v. ARDESHIR HOoRMASJI GazparR Bom, 531 
Sch. |, Art. 120—Suit by liquidator to 
recover unpaid call amounts—Limitation for suit. 
The period of limitation applicable to a suit 
brought by a liquidator of a public company to 
recover the unpaid amount of calls from a share- 
holder is six years from the date of default 
under Art. 120, Limitation Act, Jagraon TRADING 
SYNDICATE, LTD. v. MANAK CHAND ROSHAN LAL 
- Lah, 951 
— Arts. 120, 32—Shamilat owned by 
plaintiff and defendant among others—Constructions 
by defendant on shamilat—Suit for permanent 
injunction to remove constructions—Limitation for 
suit--Article applicable, ee 
Where the plaintiff sues for permanent injunction 
to have certain constructions removed on the ground 
that they had been built by the defendant upon two 
pathways, the pathways being part of the village 
shamilat of which the plaintiff as well as the defend- 
ants are some of the owners, the suit is governed by 
Art. 120 and not by Art. 32, Limitation Act. Qarum 
v. DEWA SINGH Lah, 358 
—— ———Arts. 120, 62—Partition— Assign- 
ment of mortgage bond.te member of joint family by 
karta —Money actually received before assignment— 
Suit on mortgage bond — Held, karta was trustee for 
the amount received and Art.120 applied, .. 
The plaintiff, who was a member of a joint Hindu 








_family was assigned a mortgage bond by the defendant 


who was the karta of the family, at the partition in 
1929, The bond, however, was repaid in fact in 1999. 
An. action was brought by the plaintiff on the mort- 
gage against the mortgagors and the karta : ' 

Held, that this being merely a case of conversion 
by the karta ora case where having held the money 
for many years from the date of the partition he must 
be said to hold it in trust forthe plaintiff in which 
event Art, 120 would apply and not Art. 62. NARSINGH 
PANDE v. MATHURA NATH PANDE Pat. 887 
SANA Arts, 127, 62—Partition suit—In- 

come of joint family property accruing during period 
between preliminary and final decree — Whether 
joint family property—Such income not divided by 
final decree—Suit. to enforce share in tt—Article 
applicable. 

The income of joint family property, which 
accrued during the period between the prelimi- 
nary and final decrees in a partition suit con- 
stitutes joint family property; and, if that was not 





‘divided by the final decree for partition, a suit 


to enforce a share in such income would be 

governed by Art. 127 of the Limitation Act and not 

by Art,62. MANSARAM v OnAMPALAL Nag. 672 

_ F ———-Art. 134, whether applicable to 
wakf. 


Article 134 of the Limitation Act, does not apply 
to Muslim wakfs because neither the sajjadanashin 
nor the mutawalli has any right in the property 
belonging to the wakf ; the property is not vested 
in him but in God. WAHID ALt v. MAHBOOB ALI 
Kuan | ; Oudh 92 
— Art. 135—Mortgage-deed— Default 

clause—Morigagee to get possession in default of 

payment of first or subsequent instalment of interest: 

— Payment of interest, whether acknowledgment of 

mortgagee's right to possession on default—Limita- 

tion, when begins to run.. . ‘ 

A mortgage deed contained a forfeiture clause 
whereby the mortgagees might obtain possession of 
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„the land in default of payment of the first or sub- 
„sequent instalments of interest : 
. Held, that the payment of interest could not pos- 
“sibly be construed as an acknowledgment of the 
mortgagee’s right to enforce their right to possession 
under the default clause; and that he had aright to 
secure possession as soon as the first default occurred. 
“The fact that any subsequent default also gave him 
‘aright of possession was not sufficient to prevent 
time from running against him, JAIMAL v, Raw 
“RATTAN Lah, 42 (b) 
Š Sch. |, Art, 139. See Landlord and tenant 
- 339 
—— Art. 142 — Representative suit for 
possession—Allegation of unlawful possession by 
defendant — Limitation— Cause of aciion, when 
arises. 

A representative suit on behalf of the Muslim 
community for possession of a portion of a plot, 
‘belonging toa graveyard by demolition of construc- 

- tions made thereon by the defendant on the alega- 
‘tion that he had taken unlawful possession of the 
land in suit and had built upon it without any 
‘right, is governed by Art, 142, Limitation Act and 
limitation commences from the dateof disposses- 
sion ofthe Muslim public and notfrom the date of 
the death of. the manager or takiadar who alienated 
the land. WAHID ALI v. MAHBOOB ALI Kuan Oudh 92 
—— —— — Arts. 142, 144—Suit ón title and 
~ tenancy—Tenancy not proved—Limitation for suit 
“© —Article applicable — Adverse possession of 
defendants not established— Plaintiff's right to 
recover possession, 

Where in a suit for possession the plaintiff al- 
leges his title and also specific tenancy of the de- 
fendants under him and the tenancy is not proved, 
‘then, with respect to the question of limitation 
the proper article to be applied is Art. 144. If the 
defendants are not ableto prove adverse possession 
under Art, 144,then the plaintiff must get a decree 
for possession though the tenancy alleged by him 
has been found against. Article 142 applies only 


‘to cases of continuance and discontinuance of posses- . 


sion, TENKas1 SULAIMAN ROWTHER v, Dawoop Karan 
Saurs 7 Mad. 581 
Art. 144. 


See Landlord and tenant 
Ssg Limitation Act, 1908, Sch. I, Art. 113 





339 


: 879, 894 
Sze Limitation Act, 1908, Sch. I, Art. 142 581 
——-————_— Art 146. Sex Landlord and tenant 
339 

——_——— Arts. 181, 183 — Application for 
personal decree against mortgagor — Nature of— 

Limitation. 

An application for a personal decree against the 
mortgagor is nota mode of enforcing the preliminary 
decree or the final decree inthe mortgage suit, but 
is an application fora new decree imposing liability 
upon the mortgagor personally. Such an application 
is not governed by Art. 183, but by Art. 18), 
Limitation Act CHOKALINGAM CHETTYAR v, Mauna 
Ton Yin" - Rang 701 
——— ——— Art. 182. Sez Madras Hindu 

Religious Endowments Act, 1927; s. 70 (2) 747 

—_—_ Art. 182 — Oral application for issue 

of fresh warrant— Effect. 2 

Where, when the warrant of arrest is returned un- 
executed, the decree-holder asks the Court that fresh 
warrant might be issued, he asks the Court to take 
~astep-in-aid of execution proceedings since the 
action taken on~ his previous application has failed. 
The application isa definite act although oral, and 
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anecessary act and the subsequent application filed 
within three years is within time. HANUMANLALA 
KALAR v. SHEONARAYAN SONAR ~ Nag. 114 
Sch. I, Art. 182 (2)— Decree granting some 
reliefs and refusing others — Appeal as to reliefs 
refused—Limitation for execution of decree as to 
reliefs granted by trial Court—Whether runs from 
date of appellate decree or trial Court's decree. 

In all cases, what Art. 182 (2) of the Limi- 
tation Act, refers to is ‘a decree’, that is, one 
decree and it is not permissible for Courts in 
execution to say that there are several reliefs 


which are severable and that the decree although ` 


nominally one decree, consists of several decrees 
for purposes of computing period of limita- 
tion. bons 

If there is a decree giving some reliefs and denying 
others and the plaintiffor the defendant appeals 
against either, the refusal to grant a relief eought for 
ora relief being granted and does not appeal with 
regard to other reliefs, the period of Jimitation 
runs under Art. 182 (2,:of the Limitation Act 
only from the date of the appellate decree, even 
with regard to the reliefs granted by the first 
Court and which were not the subject-matter of 
appeal, KaNNIAMMAL v, BALAKRISHNA THARVADY 

A Mad. 1029 
——Art. 182, ci. 7—Compromise decree 
directing payment of decretal amount by instal- 
ments on certain dates—In cse-of default of any 
entire amount to he realized—First default— 

Execution application’ more than three years after 

but relating to instalments within three years of 

application—Article applicable — Application, if 

within time, f 

Where acompromise decree directs payment of 
the decretal amount by instalments on particular 
dates and provides that in case the defendant 
fails to pay any instalment at the stipulated period 
then the entire decretal amount might be realised 
by execution, an application made more than 
three years after the first default but relating 
only to instalments which fell due within three 
years ofthe application is within time and the 
article of the Limitation Act applicable is Art. 182, 
el. 7. AJOoDHIA Prasan v. Bansi lau Oudh 764 F.B, 
——— ——— Art. 183. Sez Limitation Act, 19086 

Sch. I, Art. 181 701 
Madras City Civil Court Act (VII of 1892), s. 8— 

Defendant outside jurisdiction—Application for 

leave to sue, whether can be made after filing of 

suit—' Law" meaning of. 

The Madras Oity Civil Court .is not governed 
in all matters of procedure by the rules applicable 
tothe High Court on its original side. The word 
‘Jaw’ in 8.8 of the Madras City Civil Court Act 
refers to substantive 
procedure, 

Where one of the defendants lives outside the 
jurisdiction of the City Civil Court, leave to sue 
need not necessarily be applied for “before the suit 
is filed, Leave may be granted even onan applica- 
tion made after the filing of the plaint. Kumcnanp v. 
GomRas Mad. 527 
Madras City Tenants’ Protection Act (Ill of 

1922), $. 9—Usufructuary mortgagee of tenant 

whether ‘tenant’ — Right to purchase landlord's 
` interest. a 

-A usufructuary mortgagee of a tenant is a ‘tenant,’ 
within the meaning of the Madras City Tenants’ 
Protection Act.as he derives his ¢itle from the 
tenant, and is entitled to exercise the right of pur- 
chase referred to in a, 9 of the said” Act, The 


law and not details of : 


a 
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view, that unless the entire title or interest of the 
teant is transferred the transferee cannot be regard- 
ed as a tenant, is erroneous. KRISHNARAO V KRISHNA 
Dos LALAH Mad 804 


Madras Civil Courts Act (Ill of.1873), s. 13. 
Seg Civil Procedure Code, 1908, Sch. II, rara. We 
916 

Madras Estates Land Act (I of 1908), s. 3 (5) 

—'Landlord', meaning of Person in‘possession for 

more than 12 years under invalid morigage, whether 

entitled to be treated as landlord. 

Two inam villages were in the possession of. a 
devasthanam under a usufructuary mortgage deed of 
1885. The service holders litigated with regard to 
this mortgage but the High Gourt ultimately held 
that the devasthanam had a right to be in possession 
until they had repaid themselves the principal and 
interest out of the income of the property. Then 
there was a second usufructuary mortgage in 1896 
for a period of 50 years. The manager of the devas- 
thanam applied under s. 33 (5) of the Madras Estates 
Land Act praying that he may be declared a land- 
lord for the purposes of the Act : f 

Held, that if the mortgages of 1896 and 1885 were 
valid, the devasthanam was clearly entitled to collect 
the rents and therefore tobe recognised as the land- 
lords and on the other hand if they were not valid, 

- asthe devasthanam had been in adverse possession 
for over 12 years, it was entitled tocollect the rents 
and to be treated as landlord until its possession was 
terminated by proper proceeding in a Court of 
Law, | VALLACHAMI PILLAI v, THrRuvaTHavoor 
DEVASTHANAM Mad. 222 


Madras Hereditary Village Offices Act (il! of 
1895), s 5-—Village service inam—Demise on 
khandagutta cowle — Validity — Resumption by 
Government, whether avoids gratit—Nature of demise 
— Permanent leases of service inams—Validity. 
Where land describad as carpenter's service inam 

was demised on ‘khandagutta cowle’ under which a 

sum of money was received in advance and in con: 

sideration of it the grantee was put in possession of 
the land for a period of 33 years and the Government 
sfbsequently resumed and fully assessed the inam and 
regranted it on patta ; : 

Held, (i) that the transaction was a lease for a fixed 
premium and nota mortgage ; 

(it) that though it had all the consequences of a 
mortgage and also afforded no annual income to the 
lessor, it was not void under s. 5 of the Madras 
Hereditary Village Offices Act (III of 1895) inasmuch 
as it was only a lease; i 

(iti) as the resumption and regrant involved no 
more than terminating the inam by the imposition 
of full assessment it did not extinguish engagements 
entered into by the holder of the land before resump- 
tion took place and the lease did not become void by 
the resumption. > 

For the purposes of resumption an inam is presum- 
ed to comprise the net assessment on the land except 
where there is prima facie evidence that the Jand too 
is included. CHITKALA Pepa YERRANNA v, CHITKALA 

SoMANNA Mad. 873 


Madras High Court Appellate Side Rules, r. 46 
—Power to fit higher fees than is ordinarily 
admissible, f 
Rule 45 of the Madras High Court Appellate 

Bide Rules givesthe High Oonrt power to fix a 

higher fees “than would ordinarily bə admis- 

sible. Ramagwami Poosarr v. MapRas HINDU RELIGIOUS 

JÊNDOWMENTS Boarp Mad, 932 
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Madras Hindu Religious Endowments Act (| 
of 1925), Sze Civll Procedure Oode, 12083, s. Ls $ 
—S. 59 (1), (2) —Excepted temples—Power of 
—Board to constitute separate body for management, 
whether can be exercised in respect of such temples. 
The Madras Hindu Religious Endowments Board 
has, in səttling a scheme for an excepted temple 
under the Madras Hindu Religious Endowments 
Act of 1925, no power to appoint such a body as 
is contemplated under s. 59 (2) of the said Act. 
The latter section is confined to maths. GUNDA NABANNA 
NAIDU v, BHAIRI VENKATARAMAYYA BHUKTHA GARU 
Narka Parr NAIDU Mad. 953 
Madras Hindu Religious Endowments Act (|| 
of 1927)—Review —Power of Board to review its 
proceedings, 
There is nothing to prevent the Hindu Religious 





Endowments Board from reviewing its own pro- 


ceedings. - RAMASWAMI Poosart v. Mapras HINDU 


RELIGIOUS ENDOWMENTI BOARD Mad, 932 
———s. 9 (11). Ses Madras Hindu Religious 
Endowments Act, 1927, s. 69 y; .261 


‘ss 9, 11—Income received by kanikais and 
offerings from worshippers — Whether temple 
properties. f . 
The income received by way of kanikais and 

other offerings from the worshippers are.prima 
facie temple properties and it is for the 
trustees to prove any rights they have in them, 
RAMASWAMI Poosart v. Mapras Hixnpo RELIGIOUS 
Enpowments BOARD Mad 932 
ss. 18, 61 (b)~Eacepted temple—Power of 

Board to appoint Receiver — Order . appointing 

Receiver, if ultra vires— Proper procedure. 

The Religious Endowments Board has no power 
to appoint a Receiver in respect of excepied 
temples under 6." 18 of the Madras Hindu 
Religious Endowments Act. The Act so far from 
conferring such power clearly requires that the 
Board must file a-suit to remove a trustee 
of an excepted temple. An order appointing 
a Receiver inthe case of such a temple is ultra 
vires on the ground that the Hindu Religious 
Endowments Board has no such powers of 
interference with the trustees of excepted temples: 
The general principle that where an Act confers: 
jurisdiction it impliedly ‘also grants the power 
of doing all such acts or employingsuch means: 
as are essentially necessary to its execution can 
not over-ride the more particular provisions of 
Act which defines the powers. The income 
can be ascertained by enquiry or evi- 
dence or by exercising ths power of the Board: 
under s. 61 (b) of the Act. S. RamaswamMi1 POOSARI v.. 
MADRAS HINDU RELIGIOUS ENDOWMENTS Boarp 

a Mad. 932: 
———ss. 69, 70, 9 (11)—Kattalai attached to: 
temple, whether specific endowment—Order by. 

Board for contribution from trustees of kattalai— 

Legality—Duty of Court to execute order. . ; 

A kattalai attached toa temple is a religious endow-. 
ment within the meaning of s.9 (11) of the Madras: 
Hindu Religious Endowments Act II of 1927) and that: 
being so, s, 70 (1) authorises the Board to assess the 
trustees of a /attalat and sub-s. 2 of that section: 
enables the Board, having so assessed the trustees, to. 
recover the amount so assessed by means of execu- 
tion proceedings, The Executing Court cannot,.there~ 
fore, refuse to execute an order for contribution 
made on the trustees of a separate kaitalai attached 
toa temple. PRESIDENT oF THE BOARD oF Commis- 
SIONERS FoR THE HINDU RELIGIOUS ENDOWMENTS, 
MADRAS v. NaGaRATHINA MUDALIAR Mad, 261 


——— 8, 70 (2)—Application to District Judge'tg 
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recover amount of contribution— Lzmitation—Law 

applicable—District Judge, whether can consider 

legality or validity of claim made by President— 

Limitation Act (IX of 1908), Sch. I, Art. 182. 

An application under s. 70 (2) of the Madras Hindu 
Religious Endowments Act to recover a demand for 
‘eontribution made by the President of the Religious 
Endowments Board is governed for purposes of 
‘limitation by Art 182 of the Limitation Act. 

In hearing such an application the District Judge 
isin the same position as an executing Court and 
cannot enquire whether the demand was right or 
‘wrong or whether it comprised a claim to arrears for 
more than three years, PRESIDENT oF THE BOARD oF 
ComMiIssIONERS FOR HINDU RELIGI0OUS ENDOWMENTS, 


‘Mapas v, SHIRUR MUTT Mad. 747 
Madras Local Boards Act (XIV of 1920)— 
— Madras—Rules for Deciding Election Disputes, 


r. 1 (3)—Criminal Procedure Code (act V of 189), 
: ss. 195, 456, 476-B — Subordinate Judge hearing 
election dispute, whether ‘Court'—~Power to make 
. complaint in respect of offence committed during 
enquiry—Power of District Judge to make complaint 
` —Appeal from District Judge's order, =0mpetency of, 
An Election Commissioner hearing a dispute re- 
garding an election held under the Madras Local 
Boards Act is a ‘Civil Court’ within «he meaning of 
ss. 476 and 195, Criminal Procedure Code, and can 
make acomplaint under s. 476 in respect of an 
offence committed in or in relation to a proceeding 
before him, The provision in r.l (=) of the Rules 
for the decision of disputes as to the validity of 
elections held under the said Act that ‘an Election 
Oommissioner exercising jurisdiction under the rules 
shall be deemed to exercise such jur-sdictionas a 
persona designata and not in his capacity asa Judge 
or other officer of Government’ does not lead to 
the conclusion that an Election Commissioner cannot 
þe a Court within the meaning of those sections. 
. The question what is a Court has tc be answered 
not by reference to any hard and fast system of 
classification but by analysing the fcnctions’ and 
procedure ofthe tribunal under questicnand judged 
from this standpoint Election Commissiners exercise 
the functions of a ‘Court’; moreover, ‘Court’ is used 
in a wide sense in ss. 195 and 476, Oziminal Proce- 
re Code. 
authors the Court of the Subordinate Judge who 
heard an election petition was closedand an ap- 
plication for making acomplaint under s. 276, Ori- 
minal Procedure.Code, in respect of ar offence com- 
mitted in the inquiry was made to the D-_strict Judge : 
. Held, that the Office of the Election Commissioner 
was a continuous one though the incumbent changed 
and even apart from this, under s. 476-A, Oriminal 
Procedure Vode, tha power which the Subordinate 
Judge as Election Commissioner could have exer- 
cised was exercisable by the District Jadge to whom 
he was subordinate and the District Judge had 
therefore, jurisdiction 10 make a complaint under 
p. 476, Oriminal Procedure Oode: KA a 
Held, further that the order ofthe Listrict Judga 
refusing to makea complaint was aprealable to the 
High Court under ss. 195 (3}and 476-B, Oriminal 
Procedure Code. MAHABALESWARAPPS V. GOPALASWAMI 
MUDALIAR Mad. 311 


Madras Proprietary Estates Village Service 
Act (lof 1894)—Hindu Law oF Inheritance 
(Amendment) Act (II of 1929)—Decision of Revenue 
Court that Act II of 1929 is not applicable to 

- pillage services— Application to High Court for 


INDIAN CASES, . 
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Madras Estates Proprietary Village Service 
Act—coneld. 


-writ of certiorari—Mainiatnability—Writ will not 

be issued for mere error of law. . 

In a suit filed before a Sub-Collector under Act 
111 of 1895 the Sab-Collector appointed the plaintiff 
to a village office in preference to thé defendant 
holding that the Hindu Law of Inheritance Amend- 
ment Act (IIT of 1929) was not applicable to claims 
to hereditary village offices which are impartible 
property, ands hisorder was upheld by the Collector, 
On an application for a writ of certiorari: 

Held, whether the Sub-Collector’s decision wes 
right or wrong in law the Sub-Collector had not 
refused to exercise his jurisdiction and there was no 
ground for the issue of a writ of certiorari, 
NAGALINGAM PILLAI V. ALAGIA MaNavaLam Mad. 226 

S. 17 —Private proprietor's right to recover 
land after its enfranchisement —Burden of proving 
that land was granted by proprietor's ancestor— 

Land included within geographical limits of his 

estate, whether proves that land was granted by his 

ancestor—Held, that appellant failed to prove the 
grant, 

In the case of a grant of land made or continued 
by the State in respect of,or annexed to,a village 
office, 8.17, Madras Proprietary Estates’ Village Service 
Act {II of 1834), empowers the Government to free 
the land from the liability of service and to impose 
instead, a quit rent tobe paid by the village officer. 
The legislature did not, however, intend to deprive 
a private proprietor ofhis right to recover the land 
if it was granted by him or his predecessor-in-inter- 
est. But it is for the proprietor to prove that the 
grants were made by his predecessor. rie 

The fact that the disputed property is situated with- 
in the geographical limits of the zamindar's estate does 
not necessarily lead to the conclusion “that the 
property was originally owned by his ancestor and 
given by him to the Karnams. It isnot incompa- 
tible with the hypothesis that the grants of the 
lands had been made by the State to the village 
officers before the estate was conferred upon the 
zamindar, i 5 

The zamindar is a person of importance and 
authority in his estate; and if the karnam of ya 
village within theestate does some private work in 
order to please the landed magnate, he does not therebye 
cease to be a public officer, 

Heid, on facts that the evidence did not, even if 
it stood unrebutted, sustain the proposition that the 
lands were granted by the appellant's ancestor to the 
Karnams either before, or after, the settlement of 


1802. Sri Rasa VASIREDDI SRI UHANDRA MOULESWARA 
PRASADA BAHADUR ZAMINDAR GARU v. SEORETARY oF 
State FOR INDIA IN COUNOIL P.C. 1 


Madras Rules for Deciding Election Disputes, 
r, 1(3), See Madras Local Boards Act, 1920 311 
Madras Survey and Boundaries Act (VIII of 
1923}, s. 13 —Decision of Survey Oficer— Property 
transferred from jurisdiction of one Court to 
- another —Suit to set aside Survey Oficer's decision 

Pal Court—Decision of Survey Officer, how far 

nal. 

In a suit instituted for the purpose of setting 
aside or modifying the order of demarcation made by 
the Survey Officer, the Court is not bound to treat 
the survey or the demarcation ag conclusive or final 
whether it befor the purpose of deciding the ques- 
tion of territorial jurisdiction or for the purpose of 
deciding the correctness of the demarcation or survey 
on the merits, LANKA VENKAT RATBAMMA GARU 2), 
KANDREGULA Srinivasa JAGANNATHA Rag GARU : 

j a a oe Mad 184 
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Malabar Law—Demise for 12 years—Renewal— 
Presumptionas to term of renewal—Payment of 
sowjanyam, effect of —Leases by kovilagom, duration 
of—‘Kattukanom,’ ‘Andukattukanom’, nature of. : 
-When a prior demise is fora period of 12 years 

and it is renewed without any term “being mention- 

ed, the fact ofthe renewal may be taken as proof 

that the new demise is also for a period of 12 

years. : : 

It isnot customary inthe case of leases from year 
to year to pay sowjanyam for renewal and payment 
of sowjanyam on renewal, therefore, leads to the 
inference that-the renewal was not a lease from‘year 
to year. Provision for payment of an ‘andukattu- 
kanom' at the end of the year along with the pattam 
does not lead to any reference that the leaseis one 
from year to year. This is different from kattukanom 
which is taken at the commencement of leases. 

A property was firat demised in 1889. There was 
a melcharth in 1897, for a period of 12 years. The 
original demisee took an assignment of the melcharth 
right, A renewal styled akychit was then executed 
which after mentioning the history of the holding 
recited that Rs. 45had been paid as sowjanyam. 
The ‘question being whether the kychit was a lease 
from year-to year or a lease for 12 years : 

Held, that the document was a lease for 12 
years : eae: ` 

Quaere. —Whether inthe case of kovilagom prop- 
erties where'renewal fees have been paid, even a 
verumpattom leasee is entitled to hold the land for 12 
years. 'AGHILESWARA Alrarv,Suamu AYYAR Mad.147 


———Partition suit—Appointment of Receiver— 
` Principles—Rulé as to Hindu families—Civil 
Procedure Code (Act V of 1208), 0. XL, 7.1. 
There is no authority for the proposition that-or- 
dinarily where a partition suit has been filed in 
respect of a joint Hindu family a Receiver should 
be appointed even without proof of waste or mis- 
managément or apprehended fear of the same. At any 
rate such a rule cannot be laid down in respect of 
suits for partition of marumakkathayam tarwads, 
KRISHNAN V. NANI MARUVALAMMA Mad, .229 


Maliclous prosecutlon— Suit for . damages— 
Plaintiff must prove absence of reasonable cause — 
Plaintiff failing to prove this—Court cannot grant 


some damages because both parties indulged in. 


falsehood-and by factof acquittal of accused in 
? criminal case. 

In a suit for damages for malicious ‘prosecution 
the burden of proving absence of reasonable-and 
probable cause for the defendant's action in'prosecut- 
ing the plaintiff lies on the ‘latter. It is not for the 
defendant, in the first instance, to prove that the 
charge which he preferred against the plaintif was 
true. The plaiotitt must establish prima facie that 
there was no reasonable and probable cause for the 
defendant to prosecute the plaintiff. lf the facts 
alleged by the defendant inthe criminal case were 
within his-knowledge, the form which the ‘issue re- 
lating tothe-absence of reasonable and . probable 
causo generally takes is whether -the charge was 
false. Where the plaintiffs fail to. prove this, the 
Court -cannot act on principle, that both parties 
have indulged in falsehood and some damages ought 
to be awarded to the plaintifis who were acquitted 
in the criminal case ‘he plaintiffs’ suit. must be 
dismissed, ‘Mrwa’Sinae v. Benr-Mapso . SINGH 


All. 606 
Master and Servant— Liability of Secretary of 
' State for tortious acts of constable. rE -Penal 


Oode, 1860, s. 402 : 184 
Maxim—Cujus “est solum ejus ‘est ‘usque ad inferos. 
Pae Owng'ship f ee 180 
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Mercantile usage — Non-Chettyar debtors — 

Mercantile system and cash system of accounting. 

In transactions with” non-Chettyara in which a 
fresh loan is taken ‘for an accrued debt 
the . Ohettyar community in general adopt 
the mercantile ‘ system of accounting, and -on ‘the 
acceptance of a.new ‘promissory note treat the-in- 
terest which forms part of the capital -loan under the 
new promissory note as having bzen received by 
the lenders from their debtors, In éffect what 
happens is that the lenders are content to stay-their 
handin connection with the recovery of the loan 
and interest under'theold transaction in considera- 
tion of the obligation undertaken by, the debtors 
under thenew promissory note which consist of 
the interest due under the old-loan which is 
capitalised for the purpose of the new transaction. 
Commissioner or Income Tax, Burma v, M.A. L. 
UHETTYAR Firm RANGOON Rang. 653'S. B. 
Merchandise Marks Act (IV of 1889),ss. 5, 6 

Scope of the Act—Use of handbill intended to mislead 

—Offence. 

The Merchandise Marks Act, 1889, is basd’on the 
Inglish Act. But it makes separate provisions for 
the use of trade-marks, -marks and ‘property marks 
on the one hand, and trade descriptions on the other. 
Tf the means - used is a handbill-and-it is intended to 
mislead, it is as much an ‘offence ‘aa the ‘issue 
of an invoice, or the placing of a label ‘on 
the goods themselves; ` -and “the -scope ‘of ‘the 
Act is'wide enough to punish every. such means which 
contributes to the disposal of goods by one man'under 
the pretence that they are the goods-of another,” 
Such an offence'falls under ss. 5 and‘6'of'the Act. 
RAJASINGH V. TIKAMDAS PRITAMDAS Sind “391 
Mesne profits—Land settled with tenants~Mesne 

` profits, how to be ‘calculated—Civil ~Procedure “Code 

(Act V of 1903), 8. 2 (12). t M 

Where the 'wrong-doers have not been shown:to 
havecultivated the lands -and it'is admitted ‘that 
they-had, in fact, settled the land with tenants, 
mesne profits-can only be calculated on’the'basis of 
rental value ofthe land:and must be either on the 
basis of -such rent as -they'in ‘fact received or-could 
with-ordinary diligence bave received. SURENDRA 
LAL-v. SULTAN AHMED l --Cal. 489 
Minor—Compromise by next friend—Duty'of ‘Coun- 
` gel for minor to-satisfy himself that itis for his 

benefit—Duty of Court also to satisfy itself, 

There is‘a heavy 'duty cast upon the -Counsékap- 
pearing ‘fora minor -to satisfy himself ‘that ‘the 
compromise is for the benefit of the minor, and a 
similar duty is cast upon the‘Court ‘to ‘scrutinize 
the compromise: and satisfy itaelf béfore sanctioning 
it, The Courtshould-require an Advocate‘appearing 
for a'minor to make a-statement ‘to the ‘Court that. 
he has satisfied himself as-to the bona ‘fides md 
fairness of the compromise -which issought to ‘be 
sanctioned and to its being in the interests ofthe 
minor. Virgr KALLIANJI v. EMPEROR Sind 153 
Decree against minor— Negligence of guardian 

in not setting up defence--Minor, if ‘bound “by 
' decree—Proof of fraud, if necessary. 





.' Fraud and negligence stand on ‘the “ranie 
footing and a minor is not bound by ~a 
decree passed against him in a suit ‘where 


his guardian showed gross negligence by not wet- 
ting up a good defence ‘of which he ‘must ‘have 
Deen aware. Buacat Ram» Bora Sines Lak. 818 
3 Guardian authorised to raise loan, by Court, 
on security of infant's property — Necessity— 
Lenders, if can trust order as to necessity— Subse- 
quent cancellation of order, if makes any difference, 
Whenan order of the Oourt has been made 
authorizing the guardian of ‘an infant ‘to raise g 


woh 
laxity’ 
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loan on the security of the infant's estate, the 
lender of the money is entitled to trust that 
order, and he is not bound to enquire asto the 
expediency or necessity of theloan for the bene- 
fit of the infant's estate, The cancelation of the 
order subsequent tothe advance of the money for 
reasons not affecting validity of loar, makes no 
difference, Rampzo Prasap SINGE v. SeEONANDAN 
MAHASETH Pat. 885 
Minor plaintiff, if can be made personally 
liable for costa, 

It is not right to make a minor phintif to pay costs 
personally, and it would not be proper to make a 
personal decree against him for coszs, except in 
cases which would justify a parsonal decree for money 
against a minor, as for instance, where a minor like 
an adult is liable for damages in respect of any wrong 
which he has committed independently of a contract. 
Of coursein certain cases the circunstances may 
justify the estate of the minor being charged with 
the payment of the costs, but, generally speaking, 
Courts are ‘reluctant to ordera minor to pay the 
costs inan unsuccessful action personally. 

„The only reasonable rule to lay down would be to 
Make the next friend ordinarily liable for the pay- 
ment of the costs of the 
BABU v. ALIBHAI DAWOODBHAI Bom. 304 

—-Stranger joining de jure guardians in 
. managing eastate—Liability to render account jointly 
with Latter, 

Where on the death of a person, defendant Nos. 
3 and 4, were appointed guardians of his minorson 
by the Court but the 5th defendant, a rich relative, 
was really managing the estate not asan agent or 
servant of defendants Nos, 3and 4 but taking upon 
himself the duties of a guardian de facto ; 

Held, that the 5th defendant became ar accounting 
party and was jointly liable with defendants Nos. 
3 and 4 to render account, though defendants Nos. 3 
and 4 alone were the de jure guardians appointed by 
the Court, GANKARALINGAM CHETTIAR V, XUPPUSWAMI 
OHETTIAR . Mad. 832 
v Sutt by next friend on behalf of minor— 
. Dismissal of suit —Costs--Next friend, if personally 
; Hable—Liberty to reimburse himself out of minor's 
. estate—Benefit to minor— Successful defendant's 
, Tight to costs from next friend—W hether depends on 

. suit being for benefit of minor—Suit by next friend 

_—Presumption. 

“Where a suit filed'by the next friend on behalf of 
a minor is dismissed, the ordinary rule isthat the 
next friend must be ordered to pay the successful 
defendant's costs with a reservation in the judgment 
“itself in his favour to the effect ihat he should have 
liberty to proceed to reimburse himseH out of the 
estate ofthe minor. It may be possible in the suit 
itself for the Court to come to & conclusion on this 
point and to make theorderatonce; but if it is not 
possible, then liberty should be reserved and it 
should be open to him to apply by proper procedure 
for getting his costs which he has been directed to 
pay, out ofthe estate of the minor, But ifthe 
Vourt is of opinion that thenext friend should be 
personally ordered to pay the costs, that is to say 
that the next friend is not entitled to have recourse 
to- the minor's estate, then that shoulc be stated 
Clearly in the judgment or order, 

“There isa clear distinciion between the liability 
of the next friend to pay the costs of the successful 
defendant as between himselfand the latter, and the 
question asto the position between the next friend 
and theinfant, Where the defendant succeeds, the 


next friend is liable to pay his costs, and the defen- 
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dant is entitled to get his cosis from him irrespec- 
tive of the question whether the action was forthe 
benefit of the minor or whether it was proper.or. 
not, 

When the next friend comes forward to set the. 
machinery of the law in action on behalf ofa minor,- 
the presumptionis that he does so because it is for’ 
the benefit of the minor and that he is taking. 
sufficient care to acquaint himself with the facts of 
the case and the positionof the minor, and in doing 
so undoubtedly in some cases he takes a risk; but as. 
between him and the defendant there is no reason, 
why the defendant should be put in the position of. 
having to proceed against the minor who may have 
no estate rather than the next friend who takes upon’ 
himself to bring the action and set the machinery of 
the law in motion There is no harm or prejudice. 
tohim. If his conduct is bona fide, if the action is, 
proper and for the benefit of the minor, he can. 
always have recourse to the estateof the minor, If 


it happens thatthe minor has noestate, it is for- 
him to consider whether he ought to move. Basov. 
ALIBHAI UAWOODBHAI 3 Bom, $04. 
Mortgage. j 
zs Uivil Procedure Code, 1908, O. XXXIV, se 
. 318° 
Sre Hindu Law 705, 





~Bxecution of fresh mortgage on renewal of, 
old one —Intention to keep prior mortgage alive—. 
Presumption, . t 
Where the mortgagor executes a fresh mortgage 
in favour of the mortgagee in renewal ofan old 
mortgage there is always a presumption that the 
mortgagee intends to keep the prior mortgage aliya 
for his benefit Punsaz & Sinp Bank, Ltp. v. KISHEN 
SINGH-GULAB SINGH Lah. 795 (b). 
———— Limitation — Bond providing payment by 
instalments—In default of any, power to recover the! 
expired and unexpired instalments in one lump 
‘ with interest—Held, that cause of action of any 
particular instalment was different—Limitation Act 
- LX of 1603), Sch. I, Art, 132, : 5 
- A simple mortgage bond, provided for the 
re-payment of the principal sum by 20 instalments, 
the first, becoming due on Jeth 30, 1320 ` Fask, 
corresponding to May or June of 1913, and the clause 
in the bond in regard to the instalments was ase 
follows; “If, God forbid, any one instalment be 
defaulted, the said Babu and his heirs have and: 
shall have power to recover in a proper way the- 
expired and unexpired instalments in one lump with: 
interest thereon atthe rate of 1 per cent. per month. 
by sale of the mortgaged properties specified below: 
and from other properties and‘ persons and assets of 
me and my heirs and representatives". It had been, 
found that no instalments had been paid. The suit. 
was begun on August 1), 1928, corresponding to. 
Sawan 10, 1335 Fasli,that is tosay, more than 12- 
years from the date when the first instalment be- 
came dueand the first default was made: ` 
Held, that Art. 132, Limitation Act, applied. f 
Held, also that it wasnot that the same cause of 
action would arise in respect of each instalment as’ 
and when it became due and was unpaid but the 
cause of action in respect of any particular instal~, 
ment was different from the causeof action in ress 
pect of any other instalment. In each case what 
had to be considered was how much had fallen due; 
and had not keen. paid and was not barred by 
limitation ; and secondly how much remained to ba 
paid eventhough up till that momenfthe instalment; 
had not fallen due, RAGHUNANDAN Sine, Kisnun 
SINGH | Pat, 475 
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——Mortgagee entitled to realize amount by 

“separate suit—Whether can claim it as defendant in 

: redemption suit, 

If the mortgagees are entitled to realise the amount 
by means of an independent suit, they can also 
claim it as defendants in a redemption suit. BISHESH- 
war DAYAL v. OHEDI SINGH Pat, 926 
Mortgage suit—Hvery item should be serutiniz- 





ed. 

* It is the universal practice in mortgage suits that 
everyitem of consideration hasto be scrutinized, 
The essential difference between a suit to enforcea 
Mortgage and a svit to set aside a sale is that in 
the former case the lender has to prove what amount 
is justly due to him and in the lattercase the 
uestion is whether the sale should stand or not. 
WARKA RAM v. Parnaw PRASAD SINGH Pat. 859 
> Receiver, appointment of—Effect — Crops 
s aiid after appointment of Receiver but after sale 
of equity of redemption, whether belongs to mortgagee 

` or purchaser. 

When a Receiver is appointed in a mortgage 
action, he is appointed for the benefit of the mort- 
gagee and all proceeds from the property which are 
tealised ‘after he takes possession, go to the credit 
of the mortgage debt and are not the property of 
the mortgagor although he may have raised them, 
The position ofa simple money decree-holder who 
has purchased the equity of redemption is in no 
way different from that of the mortgagor. 

A simple money decree-holder purchased his 
debtor's property (which was subject toa simple 
mortgage) on April 15, 192), but delivery of posses- 
sion was taken only on January 5, 1930. On Decem- 
ber 16, 1929, a Receiver was appointed i in the mort- 
gagee's suit and the crops were harvested on Janu- 
ary 8, 1930; 

- Held, that the mortgagee was entitled to the 
crops in prefereaceto the purchaser of the equity 
of redemption. ARUNAOHALAM HETTAR Vv. RAMA- 
NATHAN OHETTIAR Mad, 67 
—Redemption—Simple mortgagee entering upon 
mortgaged property as trespasser —- Whether can be 
ejected by mortgagor without offering to redeem, 
- The mortgagee did not enter upon the mortgaged 
house in virtue of the mortgage, but entered upon 
the house, purely as trespasser : 
Held, that the mortgagee having taken possession 
‘as a trespasser could be sued by the mortgagor in 
ejectment without offering to redeem. Munni LAL 
Setu v. MAHABIR RAM HALWAI Pat. 341 
= Usufructuary mortgage-deed unregisterd—Suit 

- for possession by redemption—Admissibility of deed 

Independent proof of title by plaintijf—Defendant 

in possession as mortgagee for over 12 years— 

Plaintiff must redeem before getting possession. 
` Where a usufructuary mortgage-deed is not 
registered and a suit for possession of property by 
redemption is filed, the mortgage being uoregistered, 
the deeds, even if they are available would not be 
admissible in evidence and no other evidence could 
be produced to prove the mortgages. A suit for 
redemption ofa usufructuary mortgage is in sub- 
‘stance asuit for possession of immovable property. 
Though a suit for redemption could not lie yet 
there is nothing against the plaintiff's claiming a 
decree for possession, if he can prove his title inde- 
pendently of the mortgage and where he succeeds 
in proving it, the mortgage, being invalid the plaint- 
iff is entitled to possession over the property in 
buit, but if the defendants have been in possession 
for more that 12 years as usufructuary mortgagees, 
they mugt be deemed to have acquired mortgagso 
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Mortgage—concld. ae 
rights and thus there came into existence a legal 
operative mortgage which the plaintiff must redeem, 
as a condition precedent to a decree for possession, 
SHAMRATI KOER v. KALIKA SINGH All, 813° 
Motor Vehicles Act (VIII of 1914)—Accepting cast 
of petrol, whether amounts to ‘hiring’ —Owner's _ 
liability. : 
The owner of a motor vehicle would be liable if 
the vehicle was plied for hire without a permit, 
whether he permitted it or not. : 
But the mere payment to the owner of the cost of 
petrol used while the vehicle was at the disposal of 
another does not amount to ‘hiring’ the vehicle. In re 


KADIR Monipgen SAHIB Mad. 325 (a). 
Muhammadan Law. N 
See Custom 1000. 
Ser Custom (Punjab) 1036 


Durga— Appointment of manager — Rival 
claimants — Preferential claims—Appotntment ` of 
females—‘Batnam bad batnam’ and ‘naslan bad 
naslan', meanings of—Words and phrases, 

To considering the claims of the various claimants | 
to the office of manager of a durga the wishes of 
the founders may be considered by the. Court. 
Subject to this no person has any absolute, right to 
be appointed and the Court has got to make the api 
pointment inthe best interests of the institution, 

In the case of documents relating to private pro- 
perty the words ‘batnam’ bad batnam' have becomé 
wordsof limitation and as such, they indicate 
absolute estate and in the case of absolute estate, 
agnate heirs being residuaries ` exclude cognates 
under the Muhammadan Law. But where these words 
occur in documents laying down the line of devolu- 
tion for a religious office such as the managership of a 
wakf the abovesaid consequence does not necessarily 
follow: There the words generation after generation 
must be taken literally and thers is no reason why 
descendants claiming through ‘females should be 
excluded. Syan MAHOMED GHOUSE v. SAYABIRAN SAHIB 

Mad. 757 
—Gift. See Deed 1038 
Gift of land in possession of tenanta 

—Documents of title placed in possession of Gone 

Effect— Gift, if valid. 

. Where the donor or his heirs did not appear ‘in 
the suit for ejectment from ithe property leased 
which was the subject-matter ofthe giftand did 
not challenge the gift and the donor had placed 
the documents of title and documentary evidence in 
the possession of the donee, put in his powers the 
means to establish title and recover possession from 
defendants, the lessees, and had expressly asked the 
defendants to give up possession to the donee: 

Held, that these acts amounted to such delivery of 
possession as the subject-matter of the gift was cap- 











able of and that the gift was valid. Gant Mia v. 
WAJID ALI Cal, 563 
— Inherltance. y 
Seg Land Tenures 656 
Sez Muhammadan Law—Hanafis 40 
Hanafis— Marriage — M arridge contracted 


beforeexpiry of period of iddat—Whether only 

invalid — Children of such marriage—Right to 

inherit to their father—Inheritance, 

A marriage contracted with a Muhammadan lady 
before the expiry of the iddat period, is only a fasid 
marriage or an invalid marriage and is not a void 
one, and the children of such marriage are entitled to 
inherit to their father’s estate, MUHAMMAD HAYAT v. 
MUHAMMAD Nawaz ° Lah. 40 

Marrlage — Kazi, if necessary for 
Muhammadan marriage, 


. + ance, ABDUL NABI v, AJMAT HUSSEN., 
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According to Muhammadan Lawa Muhammadan, 
ean: haye his marriage performed withcut a, kazi. 
Strictly speaking, there is 
Muhammadan Law, and the kazi is only a. Civil 
Officer appointed by, the State to perform functions, 
which in other religions would be perfarmed bya 
priest. Marriage, moreover, is really a civil contract, 
and no priestor, kazi is necessary for Ès perform- 
Nag. 90 
Mutawalll — Sajjadanashin — Appointment 

of female as, manager whether desirable. 

Jftbe office in question is 
`a mufawalli and`no duties like those of the sajjada- 





nishin are attached toit, there is no reason for. ex-. 


cluding females even though originally the. cffice 
was, sajjadanishin. But if a competent mēle is avail- 
able it is not desirable to appoint a femalė as 
manager,, SYED MAHOMED GuousE.v. BAYABIBAN SAHIB 
f Mad 757 
Wakf—No perpetual dedication—Very small 
part-of income for charities—No ultimate benefit 
to, poor—Held, wagi was void but good as family 
arrangement and binding on parties. 





such agree- 
ment, the object being to prevent, property from divi- 
gion into small shares and to preserve peace and 
harmony in the family, the agreement amounts .to 
8. family arrangement, though not a velid wagf, 
and. the partiesare bound by its terms. LATIF-UN- 
Nissa v, NAJM-UD-DIN SHAH All. 609 
- ———Trugtees, appoiniment of— Outsider's 
interference disapprcved—Descendant aj wakit to 
be preferred—Mutawalli—Descendants. of wakif, if 
have hereditary right to be mutawallis. 5 
The Muhammadan Law does not dread the 
management of waxfs being retained in tha family 
ofthe wakif, lt disapproves of the introduction 
of an outsider in the administration at least of 
such a trust unless the members of the 
wakif's family show their unfitness to be trus- 
tees, Butaltbough descendants of the wakif are 
favoured by the Court, when appointing a mutawalli, 
tbig does not mean that they have a hereditary 
right to be mutawallis, still lessthat their descent 
' will protect them from removal if thers is any 





mismanagement. In re ManomMED Haji Haroon 
Kapwant Bom. 655 
Mullagirl land. Sex T and Tenures - 656 
Mussalman Wakf Validating Act .XLII of 


1923), s. 10--Proceedings under, if can be 
regarded as ordinary crminal proceedings— District 
Judge, if has power to impose-fine under s-10. 

The scheme of the Mussalman Waki Valdating 


Act is oppceed to the view that proceedings under- 


s 10 ofthe Act are to be regarded as ordinary crimi- 
nal proceedings and rather suggests that the Act is 
to be administered throughout by the only Court 
contemplated by the Act,i.e, the one defined in 
s. F(b). The District Judge is the author:ty who 
can take proceedings under and enforce 6. 1) of the 
Act ard’ he is the proper authority to impose the 
penalty provided for by s, 10 in. respect of certain 


INDIAN OASES: 


no priestkood. under- 


practically the office of 
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duties enjoined by- the Act, KALEKHAN MAHAMADKHAN 
v. KARIM REHMAN MALIK Bom. 263 
Mussalman Wakf Validating Act (XXXII of 

1930). See Deed 1038. 
Negotlable Instruments Act (XXVI of: 1881), ss. 

22.59, 74—Promissory note payable on demand, 

—Negotiation—Holder with defective title. without 

notice—Whether affected, 

Where a promissory, note payable on demand ig 
negotiated, it is not deemed to be overdue, for the, 
purpose of affecting the holder with defects of title, 
of which he had no notice, by reason that it appears. 
that a reasonable time for presenting it for payment. 
has elapsed since its issue. K,Manearan v. B. B. 
UPADHAYA j Rang. 788 
- ~S. 87-—Pro-note, held void against. executantg. 

Where the addition of onemore name as, executant 
is. made in`a pro-nots without the consent of the other 
executants nor isit made to carry, out the intention 
of the original parties, the pro-note is void as against 
the original executąuts. Iqpan BAHADUR Nigam v. 
Dooraa Prasan Nigam Oudh- 17, 
N.-W. F.P. Courts Regulation, s. 34 (b)—Lower 

Court's failure to consider law —Interference in 

revision. 

Tn failing toconsider the law the. lower Appellate 
Court. commits an irregularity justifying interference 
in revision, AGHARAIJ SINGH v, Sant SINGH 

Pesh. 146 
Oaths Act (X of 1873),'ss, 6,13—Child of tender 
years able to understand deed seen and to inform 

Court thereof, examined as witness—Intentional 

omission to administer oath—Defect, if cured. 

The merp-fact that the Court advisedly fefrains 
from administering the oath does not render the 
statement of the witness inadmissible. A Gourt 
should examine a child of tender years aaa witnesa 
only after it has satisfied itself that the child. ig 
intellectually sufficiently developed: to enable it to 
understand sufficiently of the deeds seen and, to 
afterwards inform the Court thereof, If, the Court 
is of opinion that by reason of tender years the 
child is unable to do this, it ought not only to- re- 
frain from administering the oath but from examin- 
ing the child at all. If, on the other hand, t 
Court thinks that the child, though of tender years 
is capable of informing the Court of what 
seen or heard, it is best that the Court should com- 
ply with the provisions of s 6, Oaths Act, in the casa 
of-a child’ just as in the case. of any other witness. 
Section 13, Oaths Act, does cure a defect, where there 
was not an accidental omission but an intentional 
omission to administer the oath, 

Per Sulaiman, C. J.—But it cannot be held that 
where a Court defies thelaw and knowing that. the 
law requires that an oath should be given and that 
it is his duty to administer oath or to make an adult 
witness affirm it, deliberately omits to ask him to do 
8) or prevents the witness from taking oath, the 
defect is cured and a record of his verbal ‘statement 
is legal evidence. In such a case it may be difficult 
to say. that the act was a mere omission within the 
meaning of s. 13, Oaths Act and was not some- 
thing more than a mere omission, SHADEO Ram », 
EMPEROR All. 849 
Occupancy holding—Cutting down of bamboos 

and selling them—Value of holding, if depreciated, 

There is.a certain difference between the sale of 
bamboos in a clump and the sale of a tree Whena 
tres is sold the tree is” cut down and taken away 
and there is nothing remaining. The,valus of the 
holding, therefore, is depreciated by, the cutting. of 
the tree, On the-other hand, where bamboos arg 





if-has è 


~~ 
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cut down and soldfrom.a. clamp, in a few-years 
other bamboos grow up from the same clump, The, 
value of the holding, therefore, is not depreciated 
by such asale. The. sale is rather-of the. produce 
of the: land andthe growth of the bamboos is in 
the: nature of the-growth of a: crop. MAHGINIYA U.. 
Ser Ram OHANDRAJI ` All. 734 
Qudh,, Laws. Act (XVIII of 1876), ss. 7, 9— 
“Qabzadari land, whether liable.to pre-emption— Last 
part of s.7 (a)—Construction of—Restrictions upon 
alienation by Settlement Court decrees —- Whether 
render land incapable of transfer. 
f A gabzadar has a right.to, preempt gabzadari 
anga. 

The last part of s. 7 ta), Oudh Laws Act, must 
be: held to mean that, the right of pre-emption shall 
be presumed to exist among the holders of heritable 
non-transferable leases, 

Restrictions-upon alienation contained in a. Settlement 
Oourt‘decree (not in a statute) do not.render the land 
incapable of transfer, The restriction is imposed for 
the benefit of the superior proprietor who may avail 
himself of the condition if he so chooses, but no one 
else except the superior- proprietor is entitled to 
challenge the alienation of such lands. ‘The trans- 
fer- is: not: void but only: voidable at the option of the 
superior: proprietor, JAGDAMBA Prasad v. MATA 
PARSAD 0udh 49 
Oudh-Rent Act (XXII -of.1886), ss 19-A, 3- (10)-- 

Remission of rent—Lessee of zemindari property, if 

entitled to- proportionate reduction in theka money 

—Contract Act (IX of 1872),s, 58. 

So. far as the provisions of the Oudh 
Rent, Act are- concerned, s. 19-A of the 
Act read with s. 3 (10) leave no room for 
doubt that the provisions relating to the- re- 
mission of rent are not intended to apply to 
the dase of lessees of zemindari property: - 

A lssee of a zemindar is- not entitled cor- 
sequent upon the reductionin rent by- Government, 


to remission of the lease money under the pro~- 
visions of the Oudh Rent- Act and his liability 
isto be determined by the terms of the contract 
entered into by him, i 

Section 56 of tbe Contract Act isnot applicable 
to- such a case, ANGNoov MOHAN LAL Oudh 44 


s, 108, cl. 15—Co-sharer making collections 
on.behalf of lambardar- Liability to account where 
collections are less than his own share. 

Per Full Bench.— Though a co-sharer who has col- 
lected lessthan his own share cannot always be 
made liable to render accounts and to surrender a 
portion of the amount collected by him to the other 
co-sharers,he should be so made Jiable in cases in 
which on account of special. reasons, justice and 
equity require it. 

Per Division Bench.—The word ‘ lambardar”, as 
used incl, 15 of s. 103 of the Oudh Rent Act, 
refers to a person who has been appointed as 
such by-an order of the Revenue Court. : 

Per- King, C. J.—Where the-lambardar-is the only 
- go-sharer entitled to make collections, ifhe had 
performed his; duties and exercised Lis powers, the 
plaintiff co-sharer can recover his share of profits 
from the lambardar. But where the lambardar 
delegates his rights and duties to other co-sharers, 
the latter cannot be said to have “ usurped “ the 
rights of the lambardar because he expressly agreed 
to permit them to make collections of rent in -the 
village. The lambardar remains lambardar only in 
name whileethe other co-sharers per form his duties 
and exercise his rights. Whatever collections are 
made ia the village the plaintiff co-sharer 1s clearly 
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entitled, to recover his share.of. profits (calculated on. 
collections)from the other co-sharers who were fulfilling 
the lambardar’s duties with the lambardar's consent. 
lf a co-sharer, takes it upon himself to, exercise’the, 
lambardar's powers‘in the. matter of collecting rents, 
he renders himself liable to account to the other 
co-sharers and to pay them their share of. the profits, 
They must pay to the plaintiff co-sharer his share 
of profits, based on actual collections, whatever the: - 
amount collected. may have been. It isno answer-to 

the plaintiff's claim to say that he might have made, 

his own collections to the extent of his share. 

The rights and duties of the lambardar are of a per- 
sonal character and are not capable of being delegated 
to. another. A lambardar can act through an 
agent but in such cases the agent is under no, liabili< 
ty tothe co-sharers. On the other hand the lambari 
dar as. principal is responsible for the acts. of' his 
agents. No. decree for profitscan be made against 
them for collections made as such agents, by the 
Revenue Oourt under s. 108, cl. 15 of the Oudh Rent 
Act. A suit under this section. against a lambardar 
can be maintained only against the particular indi- 
vidual’ appointed as.such and not against. any other 
person. as. his representative. ih 
“As a general rule, a cu-sharer who, is not the lamè 
bardar ofthe village being under no obligation 
towards the, other co-sharer, to collect. the rent, cannot 
be made to surrender any portion, ofthe amount he 
has collected to another co-sharer,' if his collections ` 
do, not exceed his own share of the profits, yet. it is 
conceivable that there may bə cases in which on: 
account ofa constructive trust or other special rea- 
sons, justice, and equity may require that a co-sharer 
should share his collections with the other co-sharera 
exen. though his collections dọ not exceed his own 
share of profits. NAWAB ALI Kuan v., Basant Lan 

Oudh 95 F, B. 

Ownership—Mazxim— Cujus. est. solum ejus est 

usque ad inferos—Ownership of water, if implies 
ownership of land under water—Right of water. 

As regards ownership, the ordinary law: is “ cujus 
est solum ejus est usque ad inferos’, and ownership 
of water ina pond or tank, whether natural or arti- 
ficial, would usually imply ownership of the land 
under the water. ; 

Ownership of water, if separated from ownership 
of the land upon which the water rested, would be 
no more than a right ofeasement to keep water upon 
another person’sland and would not really be owner- 
shipat all. Consequently, there isno basis for the 


distinction between rights over the water ina tank 
and the land underneath the water, Mapyoram LALA 
v, SECRETARY OF STATE FOR INDIA Nag. 180 
Partnership. 
SEE Contract Act, 1872, s. 261 132 
Bes Insolvency; 336 


- “Firm, if legal, personality— Partnership, 
test of. g 
A “firm” is not, a legal personality but a mere 
partnership: One of the tests of partnership is 
whether there was a binding contract of mutual 
agency between the partners. JANKI NATH PAUL v 
DHOKAR MALL KEDAR Bux , Pat. 200 
Suit for accounts— Commissioner's report— 
Deecree—One partner remaining ex parte filing suit 
for amount dueto him—Maintainability of suit— 
` Limitation—Costs—Limitation Act (IX of 1908) 
Sch. I, Art, 106. ~ < 
In a suit for partnership accounts, the plaint prayed 
tbat “the usual partnership accounts betaken, the 
total amount of profits earned in the busihess be 
ascertained and the amount due to the plaintiff for 








“his share of the 
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profits be also ascertained.” 
The Oommissioner filed a report determining the 
amount due to the various partners who accépted 
it and the plaintiff was granted a decres in terms 
óf the report. Subsequently, a party defendant in 
the action who remained ex parte not having 
appeared in the suit or before the Commissioner 
or at the final judgment, filed a suit for the amount 
which, as per the accounts then taken, the Com- 
missioner found he would be entitled ; 
` Held, that the right to sue for enforcement of 
rights declared in a former judgment or decree is 
not restricted to cases where the former judgment 
or decree fixes a definite amount as payable by one 
Besa to another but the rightsof the parties had 
een declared by the former judgment and that 
m suit was not governed by Art. 106, Limitation 
ct. 
` Held, also, that the plaintiff in the ‘subsequent 
suit could not be awarded .costs so far as the 
first Court was concerned, as-he should have asked 
for decree for amount due to him in the first suit 
bat asthe first Court had dismissed the suit, he 
had no alternative but to come upon appeal and 
hence he was entitled to costs of the appeal. RATHAN 
OHAND KUMAJI V AMIOHAND Mad. 264 
Partnership Act (IX of 1932), s. 42—Death of 
| one partner— Effect—Dissolution, if takes place— 
` Intention to continue business with legal represen- 
_ tative—Inference from conduct of parties. 
`- From the death of a partner it does not necessarily 
“follow that the firm is dissolved, The dissolution 
* ofa firm, in such a contingency is subject to contract 
“between ‘the parties, andan intention to zontinue 
the business in partnership with the legal represen- 
tative may be gathered from: the conduct of the 
parties, PUNJAB & SIND BANK, LTD. v. KISHEN SINGH 
.QULAB SINGH Lah. 795 (b) 
Penal Code (Act XLV of 1860), ss. 34. 300— 
. Murder—Common intention~Brutal murder— All 
accused taking part in beating—Mere fact that it 
isnot known by whom fatal wound is caused, 
‘if ground for not awarding death penalty. 
The mere fact that it is impossible to say 
‘which of the accused actually inflicted tha fatal 
wound is no reason af all for refraining from 
passing the death sentence, where the Court is 
‘satisfied that there was a common intention to 
murder, brutally carried out,and that ali took 
“part inthe beating, the result of which was death. 
Mewa v. EMPEROR Lak. 786 


ù 





34, applicability. 

Whether the accused is alone and actually fires 
`a fatal shot or whether he is with others and one 
of them fires the fatal shot is immaterial when 
the murder is pre- arranged, In such a case, 8. 34, 
Penal Code, will apply to all participants, however 
many in number, Kuarsta Kuan v, EMPEROR 

Pesk. 433 
————S5. 34, 379—Unlawful body for committing 

-theft —Each liable for act of other. 

Where certain persons are found to be an unlaw- 
ful assembly for the purpose of taking away 
grain, each one of the persons is guilty of the 


‘offence committed by any one of them, HARI Lary, 
Pat. 921 
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~ 5, 96—Tenant believing to have right to 

“cultivate and engaged in cutting crops—Accused 
interfering, claiming title—Fight— Accused, whether 

+ entitled to right of private defence. ` 

*- Where the new tenants entered into’ possession 

of the plots in dispute and had sown a crop 
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ss. 34, 302—Murder pre-arranged—Section ` 
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there and when they were engaged in cutting 
the crop the accused interfered and a fight’ 
ensued: ` 

Held, that the accused were not entitled to the 
right of private defence. Ram SINGH v. EMPEROR 


All. 961 
———88. 99,100. See Penal Code, 1£60, s. ar 

Exps. 1, 4 
—— ss, 99, 100—Deceased made helpless F 

being disarmed — Right of private defence to 

accused. 

Where the deceased is made helpless by being 
disarmed by the accused, the accused has no right 
of private defence by causing injuries to the fdeceas-. 
ed for an assault made previous to the disarming. 
JUMMA KHAN v. EMPEROR 4 Pesh. 6 
——— s, 102. Srg Penal Code, 1860, 5.105 120 


—— ss. 102, 105— Both parties equally deter- 
mined to fight on pretence of securing their respective 
possession -Right of private defence, if available. 
When two parties are equally determined to fight 

on the pretence of securing their respective posses- 

sions over a field, there can be no question of a right 
of private defence. -There can benoroom for the 
plea ofdefence of property or person when either 
party invites the other to the contest,. BHAIRO SINGH 

v, EMPEROR Nag 120 

— ss. 105,102—Force used by person in lawful 
possession to ward off aggressors—Whether unlaw- 

ul. 


Force used bya person, who is in peaceful posses- 
sion of the property, to ward off aggressors cannot 
be characterised as unlawful, Therefore, it may not 
be accurate to say that men who are determintd to 
vindicate their rights, if lawful, uss unlawful force, 
except in the sense of using it in excess of what is 
required to eject the invader. Buatro Swen 2. 
EMPEROR Nag:120 
——— ~s. 108 (Expl. 2)—Act abetted need not be 

committed, for an offence of abetment. 

To constitute the offence of abetment, it is not 
necessary that the act abetted should be committed. 
The offence of abetment is complete notwithstanding 
that the person abetted involuntarily fails in doing 
the act abetted, or is interrupted before the act is 
complete. The offence of abetment by instigation® 
depends upon the intention of the person who abets 
and not uponthe act which is actually done by the 


“ person abetted. D. P. MINWALLA v. EMPEROR 


Sind 189 

——— ss. 114,116, 377— Conviction under ss. 114 

and 377—Commission of offence and presence of 
abettor must be established, 

Before a conviction under se, 114 and 377, Penal 
Code, can be recorded, it must be proved, both that 
the offence was committed, and that the abettor was 
present. If, however, the Magistrate's conclusion 
that the accused was guilty of no morethan an 
attempt, the conviction of the abettor whois pre- 
sent should be under s, 377 read with s. 116, Penal 
Code. D. P. MINWALLA v. EMPEROR Sind 189 


s. 120-B— Dangerous Drugs Act (Il of ` 
1930)—Conspiracy punishable under s. 120-B, 
Penal Code and Opium Act existing before 1930 and 
continuing after 1930—Charge making reference to 
Dangerous Drugs Act— Legality. 

Where a conspiracy punishable unders 120-B of 





‘the Peni Code and the Opium Act has been formed 


before the Dangerous Drugs Act of 1920, but continues 
to exist after the coming into force of the Act, and 
a proseculion is started in respect of *the offences, 


the Dangerous Drugs Act applies to the case and 


4 


° 5.195 (1) (a) 
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reference to the Act may be made in the charge. 
ABDUL RAHMAN v, EMPEROR Cal. 678 
—.~-—8,120-B—Hssentials of offence— Agreement 
to do illegal act being in itself criminal conspiracy 
‘ —Offence, if continues so long as parties to 
conspiracy remain in agreement, Sie, ces 

It is one thing to say that a mere agreement con- 
stitutes a conspiracy in certain circumstances, 4. e, 
the gist of the offence under s 120-A, Penal Gode, is 
the agreement, but it is entirely another thing to say 
that the agreement having been made, it is impossible 
thatthe conspiracy should exist beyond the actual 
time at which the agreement is born. The section 
cannot be used in aid of the defence where it is said 
that a criminal conspiracy was” in existence for a 
certain period of time. 
ment may bring the conspiracy into existence but no- 
where it is said in the Codethat after that the offence 
no longer exists. Criminal conspiracy may come 
into existence, and may persist and will persist so 
long as the persons constituting the conspiracy 
remain in agreement and so long as they are acting 
in accord, in furtherance ofthe objects for which 
they entered into the agreement, ABDUL RAHMAN v. 
EMPEROR Cal, 678 

- s. 146— Force or violence, if may be directed 

against an inanimate object. 

The force or violence mentioned in the definition 
of rioting under s, 146, Penal Code, may be force or 
violence ‘directed against an inanimate object. 
Mir Bayyan Kuan v. EMPEROR Pesh. 239 
—— s, 148— Conviction under s. 148—Proof of 

carrying deadly weapon — Necessity of—Crowbar. 
` merely used to destroy bridge—Whether can be said 

to be a weapon. : 

_ Jnorderto maintaia,a conviction under s. 148, 
Penal Code, against any person it must be proved 
that he was carrying a deadly weapon. A crowbar 
or spade may well bea deadly weapon if used asa 
weapon for offence, but if it is merely used to 
destroy, a bridge, it cannot be described as a 
weapon of any sort, Mir Bayyan Kuan v, EMPEROR 

: : Pesh, 239 

615 (b) 
s, 182, Sez Criminal Procedure Code, = 

310 


-——— S, 161. Ses Criminal Trial 





s. 193. Ses Criminal Procedure Code; 1898, 
s. 476 257 
.——— 83.209. Szr Criminal Procedure Code, 1898, 
B, 195 219 
-+—_— 5, 211, 500—Reportio Police by woman as 
having been raped by A and others unknown—Police 


finding it false — Complaint in Court naming A . * 


and .B— Dismissal of complaint — Charge of 
| defamation against woman—Offence falls under 

6. 211 and not s. 500—Complaint in writing of Court 

—Necessity of. i 

The appellant, a woman, made a report to the 
Police charging one A and other persons unknown 
with having confined and raped her, On inquiry 
the Police were ofthe opinion that the case was 
not a true one, and they declined to take action. 
She then filed a complaint in Court definitely charg- 
ing Aand B with having confined and raped her. 
‘The charge being found false, the 
for having defamed them: : 

Held, that what she was doing was not defaming 
‘these persons but bringing a (possibly false) charge 
‘against them. If her complaint wasa false one, her 


. object in making it was not to defame these persons 


‘go much ‘as toharass thém ‘and cause them. the: iu- 
F onverflence of being subject to criminal proceed- 
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Itis true that a mere agree- ` 


complaint was ` 
- dismissed and A and B filed complaints against her 
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ings for which offence, s. 211, Penal Oode, was the 
appropriate section and the Magistrate’ could not 
take cognizance of it except on complaint in writing 
of the Oourt as required by the provisions of s. 195, 
Criminal Procedure Oode. SwE Inc v. Koon Han. 
Rang. 598 

s. 283—Offence under—Intention to obstruct 

whether necessary, 

Section 283, Penal Code, does not refer either to 
a public nuisance or to the intention of the accused. 
It is one of the sections in Chap. XIV of the Code 
which deals with offences affecting the public health, 
safety, convenience, decency and morals. A public 
nuisance may undoubtedly be caused without any 
deliberate intention of causing it, and s. 283, and 
s 29), do not refer to the intention of the 
accused person, The obstruction may bə caused by 
negligence Where therefore, the accused places -a 
charpai on a public road and thereby obstructs the 
Sub-Inspector, he commits the offence under s 283, 
Penal Code. Rau KRISHNA v. JIMPEROR All. 39 
S. 290. Ser Oriminal Procedure Code, 1898, 
s. 562 (l-A) 735 
-——— s5. 300. Ses Ponal Code, 1860, s. 34 786 
——— ss. 300, Exceps. 1,4, 99 and 100— Accus- 

ed asked by deceased togo out to fields with him— 
` Accused thinking it to be offer for unnatural 
. intercourse, using, his dagger with fatal result—If 

grave and sudden  provocaion—~Criterion ` for 
applying Excep. 4 is position of parties with respect. 
to arms -Deceased unarmed—Accused causing ong 

grievous hurt— Held, offence was murder, 5 
” Mere invitation to the accused to accompany the 
deceased to the fields does not necessarily mean that. 
the deceased meant to invite him for unnatural: 
intercourse and if the accused deduced from it a 
suggestion to that effect, and uses his dagger on:the 
deceased with fatal resulte, it cannot be said that hé 
had received grave and sudden provocation in the 
matter, and a8 such, his case is not covered by Exzep, 1 
of s. 300, Penal Code, . i : 
`. The number of wounds is not the criterion, but im 
fact the position of the two combatants with regard: 
to their arms and also the use of those arms are the. 
consideration to be kept in mind when applying, 
Excep. 4to s. 300, Penal Code. Oonsequently where 
the deceased is not armed but the accused is and 
he causes grievous hurt to the deceased with fatal 
results by causing onlyone wound, he is not protect 
ed by Excep. 4 of s. 300, Penal Code, and the offence 
committed is murder. Jumma Kuan v, Emperor 

Pesh..6 

- s. 300, Excep. (2)—Intrigue with accused's 
wife — Deceased singing provocative songs—Accuged 
having controlled himself on previous occasions sif 
deprives him of benefit of Excep. (2)~Sudden and 
grave provocation. ` ` : 
The deceased had for several years been carrying 
‘on an intrigue with wife of the accused and had been 
in the habit of having sexual intercourse with that 
woman. He had also been in the habit of singing a 
song tantamount toa declaration of his intrigue 
with the wife of the accused and of a most provocas 
tive nature. The accused was convicted under 
s, 304 '1), Penal Code: . ‘. 
_ Held, thatthe relations between the accused, tha 
deceased and the accused's wife were such as to consti- 
.tute a continuing grave provocation; and the song 





. he used to sing was ofa nature to give sudden and 


grave provocation every time it was sung by t 
“deceased in the presence of the accused., The mera 


- fact that the accused had managed to control himself 


“on previous occasions when “provoked, wás nò reason 
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for refusing to give him the benefit of Hxcep.(2) to 
‘B, 300, Penal Code, BAHADUR v: Emperor Pesh 427 
——-s. 302. Ser Penal Code, 1860, s 34 433 
———— s. 317. Sre Oriminal Procedure Code, 1898, 


s. 562 f 431 (a) 
———'s. 333 Assault on Sub-Imspector ‘in 
‘consequence of what he had done te accused— 


‘Accused, when can be convicted for such offence 
against public servant—Held, 18 months’ ‘rigorous 
imprisonment mot enough. 

Under the provision of law ‘contained in s, ‘333, 
‘Penal Code, a person whocauses grievots hurt toa 
public servant can be'convicted under three circum- 
Stances ; (1) when grievous -hurt: is caused while the 
public ‘servant is in the discharge of his duty as 
such:public servant ; in this case motive and object 
are irrelevant; (2) when a public servant ie prevented 
or deterred from-discharging his ‘duty ‘as such public 
fervant ; in “this case itis necessary that the object 
of the accused-should be to deter‘the public servant 
from ‘dischrging his duty but itis ‘not necessary 
to-prove any ‘motive; (3)‘when‘the ‘public servant is 
assaulted in -consequence-of'anything “done or at- 
tempted to be done by that public servant in the 
discharge ofthis ‘duty ; in this tase’itis not neces- 
sary -that‘the public-servant ‘should ‘be discharging 
his duty at the time ofthe assault, “The object, too, 
is irrelevant. The only ‘thing that ‘has got to ‘be 
seen-is‘the motive. “The ‘last circumstance ‘men- 
tioned ‘above applies’ to-a’case, where’ the essault-is 
committed ‘on’ the Sub-Inspestor, in consequence ‘of 


. what ‘he ‘had done against ‘the accused, 


[In this particular ` case, considering ‘tie high- 
handedness ofths cffence'under s. 333, Penal’ Oode, 
it was-held, that the’proper “sentence wasa sentence of 
two' years’ rigorous imprisonment and ‘that 18 months’ 
rigorous imprisonment-was ‘not sufficient.] ExPEROR V. 





BAKDHOO AHIR le : Í _ 4602 
=~—— s. 366,. 368 — Kidnapping from -lawful 
‘guardianship of -husband— Legal marriage must be 


Sproved, 3 
In a charge of kidnapping a:woman ‘from ‘lawful 
guardianship -of ‘her husband, the prosecution 
must prove a ‘legal ‘marriage between the woman 
and the ‘alleged ‘husband. In ‘the absence’ of 
such a proof, there’ would be no ‘legal guar- 
dianship and ‘consequently ‘no ‘enticemen: from 
her ‘lawful -guardian and no offence under 
58.386 and- 368, Penal Code, would be ‘comimit- 
ted, Wasrma v EMPEROR All ‘914 
s. 377. Ses Penal Code, 1860, 58. 114; ns 9 
À : M 18 
iiS. 399—Accused found with gun, lathis, ete, 
“Mu room—Prosecution ‘proving offence under s. 399 
-—Accused offering noexplanation of ‘incriminating 
circumstances—Held, prosecution: evidence must ‘be 
- accepted-— Criminal trial, - : 
The accused were found concealed’in ‘the day 
‘time in -a room armed with ‘‘lathis,~spear,gun, 
cartridges, -etc,,.and they-also ‘had sabris and 
‘wo -elestric ‘torches. ‘Not’ one ‘of ‘the accused 
‘had offered “any , plausible ‘explanation of his 
‘presence ‘in the‘house. When the” ‘Sub-Insdector. 
“opened the door of -the room’ where -these accused 
-were concealed,‘one ‘of'them ‘fired his ‘gun ‘but 








luckily the Sub-Inspector escaped death -and’the ` 


‘prosecution evidence clearly proved ‘the commis- 
-Bion of ‘an -offence under s. 39), Penal -Code: 
“Held,‘that under these circumstances-‘the burden 
‘of proof‘lay ‘heavily upon the-accused ‘to show 
-that ‘their ‘intentions “were ‘innocent, and that they 
3had` -assembled ‘in ‘the ‘house not for the pur- 


“pose pf ‘committing -any-dacoity ‘but for someother ` 
ma RES MS y 5 GA 


; l INDIAN OASE : 
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ostensible lawful purposeand in the absence of 
any such ‘proof, the evidence of the prosecution 
witnesses hadto be unreservedly accepted as true: 
Buaacwan BAKHSH V. EMPEROR Oudh 815 
-8,409. Sze Oriminal Procedure Code, 189%, 
s. 235 i 192 
——— 8. 409-Constable ordered to investigate 
offence—Property suspected of having been stolen 
seized—Constable, if has dominion over property— 
Misappropriation— Whether amounts to ‘criminal 
breach of trust by public servant—Master-and servant 
—Liability of Secretary of State fo tortious acts 
of Constable. : 
Where a Head Constable is ordered to investigate 
an offence, in the course of his duty under the pro- 
visions of-s. 550, Criminal Procedure Code, and the 
Police Act, itis his duty to seize all property which 
is suspected of having been stolen, Having seized 
the property be .is entrusted with dominion over it 





x 


on béhalf ofthe Crown andif he then misapprop, fs 


riates the property he clearly commits breach ot 
trust with regard to it and is guilty unders. -409 
Penal Code. 

The Secretary of State is not usually liable ‘for 
acts done by Government servants and would only 
be liable in such cases as the Wast India Oompany 
was’formerly ‘liable. As regards the Wast India 
Company a distinction was drawn ‘between sovereign 
acts ‘and acts of trading. As regards sovereign‘acts, 
the ‘Company was‘held not to be liable for defaults 
of its‘servants. ‘Consequently, when .a ‘Constable 
during investigation seizes property suspected of 
having “been stolen, no argument can be rut forward 
‘that the Constable ‘was not -entrusted with donginion 
over the property‘on behalf of Government “because 
Government would not be liable for his ~‘tortious 
acts, 1 OOAL GOVERNMENT V. ABASALLI Nag. 184 
——— 5 420. Ses Civil -Procedure Code, 1908, 

‘O KAKI, r.7 . 153 
8,425 — “Wrongful loss and damage", 

“meaning of-—Accused installing oil-engine on his-own 

property—-Damage.to another's property causeil ‘by 

working — Working, if -lawful — Liability -for 

‘criminal prosecution—Tort—N uisance. 

“The” expression ‘wrongful loss or.damage’ ïn s. 425, 
Penal'Code, must‘mean loss or damage by unlawful e 
means. There isnothing unlawful in the accused 
installing -an-oil-engme ‘in ‘his own property and 
working it in any way he chooses, although if his 
working ‘causes ‘damage’to a neighbour's ‘property, 
the accused would be liable toa civil suit ‘for 
damages. The-damage cannot ‘be said ‘to-be caused 
by ‘unlawful means, the working ofthe ‘engine on 
the accused's own property beinga ‘lawful act and 
the accused is‘not liable to be convicted’ for mischief, 
Ponvasi BAPUJI BAGUL v. EMPEROR Bom,459 
` S.'#54. Ser Oriminal Procedure.Code,':1898, 

s. 341 , ` "85 (a) 
—— 8. 463 — Essentials of offence ‘under— 

‘Process-server forging names to save himself trouble 

‘or to save-himself Jrom.consequences of “neglzct of 

duty—Whether ‘amounts to intent to commit fraud. 

‘An intent to commit fraud involves an intent 
“to cause injury. -It involves something. more than 
“mere deceiving, 

‘Where a .process-server with `a view to save 
-himself -trouble or ‘possibly to :hitle .the fact‘that-he 
had neglected his duty, forges .the ,names öf 
‘certain persons on ‘whom he was -to serve'notices, 
“such an act does not-show an -intent to commit 
“fraud, Naa Tun SEIN V. EMPEROR Rang.'888 
———~8.477-A, Bes Oriminal ‘Procédure “Coda, 

1898, 8, 235 > 192 
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8.499. Sze Criminal Procedure Code, 1898, 
. 8. 198 567 
S.499—Corporation, when can ‘maintain 

-action for libel, 

‘Acorporation may maintain a prosecution cr an 
action for a libel affecting its property, but not for 
alibel merely affecting personal reputation as a 
corporation has no reputation apartfrom its pro- 
perty or trade, The words complained of must 
reflect on the management of its business and must 
injuriously affect the corporation, as distinct from 
the individuals who compose it. The alleged libel 
must attack the corporation in. its method of con- 
ducting its affairs, must accuse it of fraud or mis- 
management, or must attack its financial position. 
It cannot bring a prosecution for words which merely 
affect its honour or dignity. Moreover, it cannot 
maintain a prosecution for words which reflect, not 
upon if as a body, but upon its members individually 
` unless special damage has thereby been caused to it. 

Maune UHIT Tay v. Mauna Ton Nyon Rang. 441 
s. 500. 

Sse Oriminal Procedure Code, 1898, s. 195 219 

Sze Penal Code, 1860, s. 211 598 
——S. 500.— Witness, if can claim absolute 

. privilege, 

The English rule of absolute privilege.to 8 witness 
in respect of words spoken by him in course of 
judicial proceedings does not obtain in India. KALU- 
MAL GELOMAL v. KissuMaL ISSARDAS Sind 219 
Pensions Act (XXIII of 1871), s.4—Suit for share 

in cash allowance payable to family—Collecior's 

certificate, if can be produced in Appellate Court. 

- In a suit for a share in certain cash allowances 
payable to a family, the certificate of the Collector 
under the Pensions Act can be produced in the High 
Court on appeal. Vinayak Gangs  HASABNIS v. 
NARAYAN SHANKAR HASABNIS Bom. 626 
Possesslon—Encroachment by defendants—Suit for 
- possession—Principles for granting mandatory in- 
- junctions, if apply. 

ln a suit for possession the plaintiff 
to stand upon his strict rights. 

Where the Secretary of State sued the defendants 
for possession of land on which the latter had en- 
creached and erected building : 

. Held, that the principles for granting mandatory 


PS 
2 





is entitled 


Fojunctions did not apply. SECRETARY or STATE 2. 
LABHA RAM Lah, 1028 
Practice. 
Sze Insurance 634 
Ses Privy Council 843 (a) 
Sez Specific Relief Act, 1877, s. 42 494 


~—-—— Appeal. Ser Evidence Act, 1872,8.90 983 
+-— dppeal—Question of fact—Court of fact 
arriving at conclusion regarding law—Inference 
by Court of law. 
. The question whether a person is or is not a member 
of the joint undivided family is one of fact, but 
when the tribunal of fact states the circumstances on 
which it relies for its finding and those circum- 
stances do not in law lead to the conclusion arriv- 
ed at by the tribunal of fact, itis open toa Court 
of law to draw the proper inference from the cir- 
cumstances stated, COMMISSIONER or Income TAS, 
BIHAR & ORISSA v. Visneswar SINGH Pat.116 $B, 
Appeal under Letters Patent-- Memorandum 
of appeal, if can be put inat any time if certificate 
_ ts not necessary, 

Amemorandum of appeal cannot be put in at 
any timein cases where an order appealed from 
does not require a certificate of the Judge, who 

«made the order, Jaa Duran v. Hussain Lah, 668 F.B. 
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—— Criminal Courts, whether meant primarily 
to give justice between parties. 

It ıs not the object of the Oriminal Courts 
primarily to do justice between a complainant and 
an accused person, Their primary object is to 
punish crime in the interests of the State If 
a complainant is considering his own- private 
grievances, he can seek redress by way of damages 
an a Oivil Oourt, Ram Gre v, Ravi Saran SINGH 

All. 948 
Evidence — Witnesses — Cross examination— 

Abuse of —Court's duty. 

The Court should properly control 
examination and insist that the 
understand the question put 
is obtained, or before 


the cross- 

witnesses shall 
before an .answer 
an answer is recorded. 


Cross-examination tends to be abused and the words - 


of the Advocate are recorded as the words of the 
witness when the witness has in fact only given 
an aflirmative or negative monosyllable. Further- 
more, the fact is not sufficiently brought home to 
juries and not sufficiently remembered by Judges 
that the words of the witnesses are recorded by. 
the Magistrate. and by the Policein a language. 
which they do not in fact speak and, therefore 
accurate recording is often a matter of accurate 
translation as well as of the rendering of 
sentences and the meaning of the statements 
of the witnesses. HARI LAL v. EMPEROR Pat, 921 
-Execution —-Consigning execution proceedings. 
to the record room without bringing them to -close 





and ordering. attachment to continue— Practice 
deprecated, : : 
The practice of the subordinate Courts of 


consigning execution proceedings to the record 
room without bringing them to a close and at the 
same time ordering the attachment to contiñúe- 
deprecated, BISHEN Das v. Firm TULSI Suan & Sons 
: Lah, 845 
———Indirect or malicious motive—Whether a 

ground for restraining of legal rights, : à 

Jf a person is entitled toexercise a legal right, norm: 
ally he is not to be restrained from doing that which 
the law allows merely because he is actuated by an 
indirect or malicious motive. GALLIARA v, MURUGAPPA- 
CHETTY Rang. 345 
-— Letters Patent Appeal— Plea of want of juris 

diction—W hether can be raised for the first time, 

A plea of want of jurisdiction can beraised in a 
Letters Patent Appeal even though it has not been 
pressed before the Single Judge. MUNIOIPAL BOARD, 
BANARES V. KRISHNA & Co. All, 281 
—— Parties cannot lay down fresh procedure other . 

than that provided in Civil Pocedure Code, ~- 

It is not open to the parties to lay down afresh 
procedure for themselves and depart from the-pro- 


cedure laid down in the Oivil Procedure Code, 


VUNGRALA VENKANNA V, ANISEITI Rama Rao 


Mad, 246 . 


Petition—Disposal— Determination of claim 
not contained in petition is not authoriced. Sak 
Sikh Gurdwaras Act, 1925, s, 10 1042 
: Plaintiff cannot place evidence in alternative, 
Per Bennet, J—A plaintif cannot appear in a 

witness-box in a Court of law and state in the alter- 
native; “1 executed this document as a genuine 
sale " and also: “I executed this document merely 
as a fictitious document.” When itis a question of 
evidence a statement must be precise. MOHAMMAD 
TAKI Kuan v. JANG SINGH All. 362 F, B, 
———-Pleadings—Court should find out law for 
itself. j A 
The proper duty of a party coming for relief tg 
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the Court is, to set forth the facts and ask for the 
remedy which be desires It is quits immaterial 
whether in the course of his arguments he states that 
he relies upon such and such rule or enactment which 
gives him the remedy and it is meaningless to state 
that the application which he makes is made “under 
such and such rule” The mere fact that his ap- 
plication is headed with the number and name of a 
statute or rule is entirely immaterial. It is the duty 
ofthe Oourtto proceed to consult the law and find 
out.if it has power in the circumstances to award the 
relief or any suitable relief which the plaintiff may 
have asked. Buimrag KANAI LAL v, MUNI SETHANI 

go Be by Pat, 1050 
Pre-emptlon—Custom— Hindus of Sylhet if have 

_ right of. pre-emption. 

As a matter of law in the Districs of Sylhet, 
Hindus have the same right of pre-em>tion under 
the provisions of Muhammadan. Law oi Muham- 
madans themselves have in that District and the 
plaintiff need not adduce evidence to prove the 
existence of such custom. 
KABENDRA Nata Das Cal, 512 
Presidency Towns insolvency Act (Ill of 1909), 

8,39—Order suspending discharge ‘until twelre 

; annas in the rupee is paid’ —Whether in accordance 
z with law, : f 

- When the order is passed under s. 39 (1), Presidency 
Towns Insolvency Act, it is incumbent upon the Court 
strictly, to comply with the provisions of the section. 
Under s. 39 (1) (c) the Court is not empowered to 
suspend the discharge until a dividend of more 
than fourannas in the rupee has beer paid., Con- 
sequently, an order suspending the insaivent's dis- 
charge “until twelve annas in the rupee is paid” is 
not in accordance with law. Bota Rim v. SOHAN 
SINGH . . Rang. 982 
~————sS, 112—Karachi Town | Insolvency. Rules, 
r1. 154—Creditor, when can take benefit of composition 
»—Creditor not having proved his debt—Whether 

can proceed against surety under the composition, . 
- Under 7, 151, of the Karachi Town Insolvency 
Rules, no creditor can take the benefit of a 
composition unless he has proved his debt before 
the approvul ofsuch composition. Consequently, a 
creditor who has not lodged his proof with the 
Official Assignee and has not proved his debt 
under the Insolvency Act, cannot proceed against a 
gurety under the composition. 

Rule 154 of the Karachi Town Insolvency Rules 
is imperative. AHMEDALI Moosagi v. SONABHAI Ponsa 

: s . Sind 722- 
Press (Emergency Powers) Act (XXIII of 1931}, 

ss 4 (1)(b).Expl. B\1)—Scope of the explana- 

tion—Artiele describing historical incident with no 

-political or criminal significance—Article not 

applied to nor applicableto Indian  conditions— 

Whether falls within s. 4 (1) (b). 

The explanation tos. 4(1)(b), Press Emergency 
Powers Act, providesan exception in favour of an 
historical or literary work which does not tend to 
incite to murder. Where an article ina magazine 
published entirely for women described an 
historical incident without any political or 
criminal significance and was meant to illustrate 
the sufferings of a woman who was prepared to 

‘sacrifice herself for what she considered to be 
right, and it was clear that it did not and 
could not apply to Indian conditions: 

Held, that it could not be said that the story which 
described an event in Kussia under the Czarist regime 
could be said to tend to incite any one to commit 
murder ip Indja under wholly dissimilar condi- 


INDIAN CASES: ` 


GiREESHCHANDRA v., 


- be expected to read the passages in 


[1935 
Press (Emergency Powers) Act—contd, a 


tions, and did not come within s. 4 (1) (b) of the 
Act. Inthe matter of Virsananp Prixtixc PRESS, 
LAHORE . Lah. 674 S. B.- 
——-ss.4(1' (h}, as amended in 1332— 

—Words published withous malicious intention and 

with honest purpose. i 

The Explanation to s.4 (1) (2), as amended, ex- . 
presely provides that certain words published 
without malicious intention and with a certain de-. 
finite and honest purpose are not to: be regarded as 
words tending to promote feelings of enmity between 
different classes though they might actually tend to 
promote such feelings. Words pointing out matters 
which are producing or have a tendency to produce 
feelings ofenmity or hatred between classes must 
often, if not invariably, tend either directly or in- 
directly to promote such feelings, yet if such words. 
are published without malicious intention and 
with an honest view tothe removal of such matters, 
they are not within the i 
reason of the provisions of Expl, 4 to that section. . 

Held, that the document could not be held to mean 
anything more than what it actually said and neither 
the language used nor the mode of publication sug- 
gested that the writer had any other motive or- 
purpose in writing and publishing it than to point 
out to the kisans their present unfortunate position 
with a view to obtain support for his proposal for the. 
amelioration of their lot and that the writer had no. 
malicious intent, MOHAN LAL v, EMPEROR All. 908. 
ss. 4 (1) (i), 23—Application to set aside. 

order by Local Government under s, 4 (1) (i)— 

Maiters to be considered— Effect of words and not 

merely meaning —Motive of writer, tf nihil al rem— 

Offending passage occurring in a letter in newspaper, 

—Whether makes any difference. 

In considering applications under s. 23, Press 
Emergency Powers Act, to seb aside orders passed 
under s. 41) (i) of the Act, the Court should beari 
in mind two important public considerations, the 
undesirability of anything tending to excite sedition or 
to excite strife between classes, and the undesirability. 
of preventingany bona fide argument for reform,’ 
It is the effect ofthe words as published in the 
newspaper, and not merely the meaning of the words. 
taken by themselves, that hasto be considered dn 
order to see whether the statement which is com- 
plained ofis hit by 5.4. The motive or intention 
of the person against whom the order-has been 
passed is nihil ad rem except in cases falling within- 
Expl. 4to 8,4, What has to be considered is the 
effect likely to be produced upon persons who may 
question, and 
for that purpose not only ought the article to be 
read as a whole, but under s. 26 of the Act it ig 
permissible for the Court to have regard to whatis 
contained in other issues of the same publication 
with a view to ascertaining what would be the prob- 
able effect of the offending passages upon those per- 
sons who normally would see the articles that are 
publisked inthe newspaper. 

The fact that the offending passage occurs in a 
letter makes no difference forit isa common journa~ 
listic practice that a newspaper should set forth ita’ 
political views and principles under the guise ofan’ 
open letter published in its columus 

It appeared that no one among the persons likely 
to read the letter under consideration could fail to 
gather therefrcm thatthe newspaper was counselling 
the Indians in Burma to give up their evil practice 
of atfemptingio exploit Burma “the British ” 
had exploited both Burma and lndia, and that the 
newspaper was calling upon tte Jndiaps in Bima 





amended 8. 4 (1) (h) by ~ 
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to adopt the same policy as that which the Burmans 


‘ought to adopt, namely to refuse to take sides with 
the common -foe, that is, “ the British," whose policy 


‘it Was to suck the blood of Burmans and to block 


‘their progress in life : 

Held, that the letter tendered directly or indirectly 
“to promote feelings of enmity or hatred between differ- 
„ent. classes of His Majesty's subjects and hence the 
order passed by the Local Government could not 
cbe set aside. In the matter of Sun Press, Lo, 

h Rang. 185 
“————S.12—Keeper asked to deposit security— 

Keeper severing connection with press —Another 

depositing security — Forfeiture of Press due to 

failure of original keeper to furnish security— 

Legality of, g 

It was not the intention of the Legislature to 
‘enact that if a keeper who had notice served on 

him completely severed his. connection with the 

-press and sold his interests to a third party 
that the third party having deposited security 
wand been accepted as keeper, should be penalized 
‘by having the press confiscated because the 
original owner refused to deposit the security de- 
.manded. In the matter of VIRJANAND PRINTING Press, 
“LAHORE Lah 6748 B. 
as, 18 (1)—Publication of leaflei—Construction 

of leaflet—It should be regarded as a whole— Inten- 

tion of writer—Inference from language, style of 
. writing and mode of expression adopted. 

A leaflet which is the subject-matter of a charge 

„under s, 18 (1) must be regarded as a whole, as it 
would be grossly unfair to take one sentence out of its 
` context. 
` The intention of the writer may properly be in- 
-ferred from the language of the document which he 
has written. The language used may be so scathing 
-inflammatory and exaggerated as to makeit clear 
„that the writer intended more than what he actually 
wrote. A document may onthe face of it havean 
entirely innocent meaning, yet the style of writing 
.or the mode of expression adopted and the language 
jused may well indicate that the writer's real inten- 
tion was something far from innocent, peaceful or 
lawful. Monan LAL Gautam v. EMPEROR áll. 908 
-————5. 23. Sez Press Emergency Powers Act, 
e 193!,8. 411) (0) 135 
:Principal and Agent—Ratification meaning of. 

Ratification is used to express the conduct of a 
‘principal who endorses the action of his agent 
, Which had at first taken place without the principal's 
„authority, Janxr Nata PAuL v. DHOKAR MALL KEDAR 


„Bux Pat. 200 
„Principal and Surety. See Contract Act, 1872, 
s. 139 553 


‚Privy Councll—Decisions of Judicial Committee— 
Authority of—Whether binding on King's Bench 
Division ~- Obiter dicta of Privy Council are 
entitled to bighest respect from Indian Courts— 
Precedents, 

Per Mukerji, J.—It is undisputed that the authority 
-of.the Judicial Committee so far as its effect 
¿on Indian Courts are concerned is far greater than 
that of any other Court in the British Isles. 
Decisions of the Privy Council, though entitled 
.to very great weight everywhere, are not binding 
on King’s Bench Division. 

A dictum of the Judicial Committee even if aa 
‘obiter is entitled to the highest respect from all 
Indian Courts, TUSHAR KANTI Guosu, EDITOR, AMRITA 
Bazar PATRIKA, In the matter of ` Cal.1055 F.B. 
—— Finding of fact—Interference by Privy Coun- 
_ _ctl—Praetice, i 
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As a general rule the Privy Oouncil will not inter- 
fere with concurrent findings of fact especially where 
there is ample evidence to support them. OMRTA v. 
Oxrr Dore Numa ; P.C. 843 (a) 
Promissory note —Denial by defendant—Burden of 

proof—Mere fact of defendant’s going-into witness 

box and calling some evidence—Whether suficient 
for suit to be decreed, : 

Where in a suit on: a pro-note, the defendan 
denies that he had promised to pay the plaintif the 
sum named with interest, the burden of proof of 
the loan is on the plaintiff. From the mere fact that 
the defendant went into the witness box and called 
some evidence, the suit cannot be decreed unless the 
plaintiff proves the facts alleged by him, YANKASAWMY 
v, SITARAM Rang. 256 
—LEndorsement—Agreement by third party to 

discharge debt—Endorsee, whether entitled to proceed 

against third party—Privity of contract—Effect of 

endorsemeni— Limitation Act (IX of 1908), s. 22 (2) 

—Transposition of defendant as plaintiff after limi- 

tation or mere consent of defendant, effect of. 

A executed a promissory note in favourof B and 
this was endorsed over to the plaintiffs by B with a 
letter stating that thenote had been assigned to.the 
plaintiff. A sold certain property to C under a sale- 
„deed which contained a recital that he had: received 
Rs 2,000 in consideration of C having agreed to pay 
up the debt due to B under the note, The plaintiffs 
sued to recover the amount of the note from A and C 
impleading B also asa defendant. After the expiry 
of the period of limitation B was sought-to be made: 
plaintiff ; h ee. 

Held, (4) that even assuming that there was privity 
of contract between B and C, the plaintiffs were 
not entitled tosueC as they were mere endorsees 
and the rights against C under the sale deed had not 
been assigned to the plaintiff. eee 

(vi) that the transposition of Bas a plaintiff. after 
the expiry of limitation was ineffectual ; E 

(iii) thata decree could not be passed inthe 
plaintiffs’ favour in a case like this merely. because B 
consents to such a course. PRRIAKARUPPAN OHETTL v. 
Morrarya Mupaui Mad, 455 
——— Note in savour of A awarded to B on 

partition—Absence of endorsement by B—A’s right 

to sue as transferee. : 

Where in a partition between Aand B by arbi- 
trators a promissory note executed in favour of B was 
allotted to A's share and was handed over to A and 
the award further contained a provision that B 
should endorse and hand over the note fo the plaint- 
a eld, that the award itself operated asa. tranefer 
.of the note from B to A and A was entitled as the 
owner of the note to maintain a suit on it even 
without an endorsement by B. THANGATUR SUBBA- 
RAYUDU V. NICHANAMETLA SUBBURAYUDU Mad, 335 

Suit by endorsee—Endorsee found to be holder 
in due course — Defence of discharge prior to 
endorsement —Evidence— Admissibility of- Mere 

holder if affected by prior equities. a 
< Where in a suit by the endorsee of a promissory 
‘note he is found to be a holder in due course, 
evidence in proof of the defence that the promissory 
note had been discharged prior to the endorsemen ig 
not admissible, But if he is mere holder he will 
be affected by any of the prior equities and the 
promissor defendant must be allowed to adduce 
proof of satisfaction of the promissory note K. 
MANGABAN v. B.R. UPADHAYA Rang. 788 
—— Suit on— Counter-claim by defendanis— 
.  Counter-claim notistamped in trial Court—Two cases 
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if can be tried together—Filing of stamp paper— 

Whether can validate counter-claim ia trial Court 

=- Separate regular suit should be filed—Civil Proce- 

dure Code-(Act V of 1908), O. VIII, =. 6. 

Where the defendants to asuit on a promissory 
note admit the execution ofthe note bat putin a 

counter-claim that they had pledged certain gold 
with the plaintiff and pray for a decree for the excess 
of the value ofthe gold over the plaint amount, but 
they do not stamp the counter-claim, the suit must be 
decreed onthe admission of execution of pro-note, 
as the two transactions are separate. But if they 
stamp the counter-claim properly, the two cases can 
be: tried together in one suit. The filing of stamp 
paperin the District Court cannot be regarded asan 
act. validating their counter-claim in the trial Court 
but they will not be debarred from filing a regular 
‘suit. on the counter-claim,. Mausa Po CHOKE v, 
MUTHUVEERAPPA CHETTYAR : Rang. 425 
Provident Funds Act (XIX of 1925), ss. 3 (2), 
-. (5)—Nominee of deceased subscribzr—Fund, if 

vests in nominee absolutely—Fund does not form 

part of estate of deceased so as tc be divisible 
among. heirs. 

‘Under the Provident Funds Act, the nominee of 
the subscriberis absolutely entitled to the amount 
tanding in the fund to the credit of the deceased 
‘subseriber. Under s. 5 of the Act the nominee has 
the right to receive the amount absolately and ac- 
cording to s.3 the fund vests in the dependant and 
exempta it from any debt which the deceased him- 

«self may have contracted or which the dependant 
may have contracted before the death of the sub- 
scriber. Other heirs of the deceased subscriber 
have no claim over it. AHMAD ABDUL RAZAK v. 
.JaMaLa BINT MERDI Bom, 630 
¿Provincial Insolvency Act (V of 1920), s, 4— 

Property standing in the name of insolvent’s wife 

Application under s. 4 for declaration that pro- 

perty belongs to insolvent—Complicaced question— 

Discretion of Court to refuse adjudicazion, 

Where certain preperties worth over Rs, 12,600 
which admittedly belonged to an insolvent, at one 
time were sold by the Official Receiver and 
:purchased by certain persons who in their turn 
subsequently sold them to-the insolvent's wife and 
one of the creditors applied under s. 4, Provincial 
Tnsolvency Act, for a declaration that the proper- 
ties .were really purchased by the insolvent and 
the Insolvency Court referred the petitioner to a 

‘regular suit : 

Held, that in a case of this kind it wasa matter 
within the discretion of the Court whether to 
exercise jurisdiction under s, 4 or to refer the 
petitioner to a separate suit and asthe dispute was 
of a difficult character, the Insolvency Court acted 
properly in refusing to adjudicate the question 
unders 4. KANAKASABAPATHI CHETTIAR v, GomaTHt 
MEENAKSHI AMMAL Mad, 677 

——-—- 8.4—S 4, scope of—Order uncer. 

Under s 4, Provincial Insolvency Act, the Insolvency 
Court has full power to decide all questions of title 
but the Court has to exercise its authority under s, 4 
by applying its mind properly to all the implications. 
“Beetion 4 intends that the Court in such matters. 
of forciblereslization of property is to act with the 
procedure and no doubt with the judicial caution of 
a Civil Court and the claimants havea right to be 
heard judicially and to have from the Court a final 
decision before the property is wrested from their 
possession, A thorough enquiry is all the more 
‘necessary under this sectionas an order passed under 
it ig final and binding on the parties, A summary 
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order passed without any reference to this section 
cannot, under any circumstances, be treated asa 
proper and valid order under the section. LACHHI V, 
Lah. 278 
ss. 4, 9—Civil Procedure Code (Act V of 

1908), s. 1l—Decision of Insolvency Court in petition 

for adjudication, that certain ‘alienations made by 

debtor are not fraudulent — Whether operates as 
res judicata. 

A decision by an Insolvency Court on an applica- 
tion for adjudication as insolvent that certain 
alienations made by the debtor and relied’ on in 
support of the application as acts of insolvency 
were not fraudulent or intended to defraud creditors 
is not res judicata in a subsequent suit by the 
creditors to establish that the sales were void as 
being intended to defraud creditors A decision on 
a petition for adjudication stands on a different 
footing altogether in this respect from a decision 
under s. 4 of the Provincial Insolvency Act, THANGA- 
TUR RAMAYYA v. KATTA VENKATTANNAGSRI SREENIVASAYYA 

Mad. 537 

——- ss. 20, 56, 4—Interim Receiver—Powers of 
—Joint effect of ss.-20, 56. 

Where an interim Receiver takes ‘possession of the 





-property belonging to insolvents in possession of the 


insolvents, not in their own right but-as lessees under 
the mortgagee with whom it had_ been previously 
mortgaged with possession, an Insolvency Oourt 
cannot order the delivery of possession to the mort- 
gagee before an order of adjudication is made against 
the debtors If the Receiver is willing to discharge 
the obligation attached to property, the possession 
should remain with him, otherwise the insolvent 
tenant shall have to be let in possession. 

Principles deducible from the provisions of law 
contained in ss. 20,56, Provincial Insolvency Act are 
(a) An interim Receiver may be appointed by any In- 
solvency Court with directions to take immediate pos- 
session of the property of the alleged insolvents; sy!b) 
The powers to be exercised by an interim Receiver 
shall be determined by the Court with reference to 
(c) To ensure 
compliance with its order, the Insolvency Court can 
remove a person in whose possession such propery 
is, but it cannot remove any person whom the 
insolvent has not a present right soto remove. It» 
would be evident, therefore, that the only order that 
a Court can pass within the four corners of Jaw is 
to direct an interim Receiver to take possession of the 
property and the only manner in which it can enforce 
its order is to remove the person in possession, pro- 
vided that, that person does not come within the 
purview of the proviso to sub-s. (3: of s. 56. It 
cannot therefore passany order which may amount 
to the divesting of any person of the possession of the 
property who hasa present right to retain that 
possession against the insolvents. LACEHI v. BADRI 
ParsHaD Lah. 278 

s. 28—S. 28, scope of. 

Section 28 is based onthe broad principle that 
when once a person is adjudicated insolvent, credit- 
ors seeking any remedy against him must come to 
the Insolvency Court to get leave for that purpose. 
Swamy KOTAYYA v. THUNGUNTLA Mad, 428 
—— sS. 28—Insolvency of Hindu father— Appoint- 

ment of Receiver—Attachment of sons’ shares before 

appointment of Receiver— Receiver, whether entitled 

to sell such shares—Attaching creditor's rights. i 

When a Receiver is appointed by the Insolvency 
Court ina petition in which the fabher of a joint 
Hindu family is sought to be adjudicated an 
insolvent, the property of that insolvent vests -in 
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the Receiver, but the shares of the undivided sons 
do not actually vest in the Receiver but only the 
father’s power to sell such shares; and if the 
shares of the sons have been attached before the 
vesting in the Receiver takes place, there can be no 
vesting of even this power to sell the sons’ shares 
in the ‘Receiver and the attaching creditor is entitled 
to proceed with the execution of his decree against’ 
the sons’ shares, PULIPATI Suppa Rao v OFFICIAL 
REOEIVER, GUNTUR Mad. 205 
———S. 28 (2)—Employee under Company— 

Employee declared insolvent — Contribution to 


Provident Fund —Money,if vests in Receiver—' 


Company, how far protected—Tata Steel Company's 
Works Provident Funds Rules, Rr. 6, 13, 17, 18, 19, 
Where under Works Provident Funds Rules, the 
contract between the Company and its employee 
contemplates, that at all times during the twelve 
years’ employment the amount contributed by the 
employee be within the disposal of that contributor, 
such money, on the making of the order of insolvency 
of the employee, vests, under s. 28 (2) of the Pro- 
vincial Insolvency Act, in the Receiver and the 
Company isin no-better a position than the insolvent, 
in respect of that money. Butso far as any money 
which the Company might have therightto claim 
against the insolvent under r. 18 of Works Provident 
Fund Rules, it would be necessary to give effect to 
that lien before the amount is handed over to the 
Receiver. D. PALAIYA v. T, P. SEN Pat, 159 
- S. 28 (2)—Property vesting in Réceiver— 
Sale in execution—Application by insolvent under 
8., 28 (2) to have sale declared void - Maintainability. 
When the property of the insolvent has vested 
in the Receiver, after such a Receiver has been ap- 
pointed by the Insolvency Court, the Receiver com- 
pletely represents the insolvent under thelaw, in 
respect of his properties and the insolvent has no 
„locus standi to maintain an application under s, 28 (2), 
Provincial Insolvency Act, for having it declared 
that a sale in execution ofa decree was void, on the 
ground that the sale having taken place without the 
leave of the Insolvency Court, could not be allowed 
to stand. Puanı Bavsan Basu «v, SuasHt BHUSAN 
Marty Cal. 401 
———88. 28 (2), 3l—Adjudication of debtor— 
Execution petition for arrest of debtor—Leave of 
Court, whether necessary. 
Where a debtor has been adjudicated an insolvent 
under the Provincial Insolvency Act, his creditor 
cannot, without the leave of the Court, file an execu- 


tion application against him with a prayer for his 
arrest, Swamy Korayya v. THuNUGUNTLA VENKATA 
RANGARAO Mad, 428 


S. 28 (4)—Scope of--Property not coming 
under the section sold by some one having a right to 
sell it—Effect— Proceeds of sale, whether vest in 
Receiver. 

Section 28 (4), Provincial Insolvency Act, refers 
to property which the insolvent acquires by his own 
efforts, such as his wages or ealary,or to property 

‘which devolves on him by rule of law, such as by 
inheritance. The sub-section is not intended to 
apply toa case where property which does not come 
under the sectionis sold by some one who basa 
right to sell it. Amounts realised by such a sale do 
not become the property of the insolvent, nor do they 
vest inthe Receiver. JALAUN District Co-OPERATIVE 
Bank, ORAT v, OFFICIAL RECEIVER, J BANSI All. 751 

S 28 (7)—Property vests in Oficial Receiver 
from date of petition for adjudication. 

Where a transfer made before the petition for 
‘adjudication of the transferor as insolvent, is 
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fictitious and fraudulent 
and hence void as against the Official Receiver 
by virtue of s.28(7),the property vests in the 
Official Receiver from date of the presentation of 
the petition andthe transferor having no saleable 
interest after this, a transfer by him is 
void. Ata MUHAMMAD v. MENR CHAND Lah, 1018 

s. 31. Ses Provincial Insolvency Act, 1920, 

s. 28 (2) 4 428 
s. 34 (2), Sse Companies Act, 1913, s. eee 
——-ss. 37, 53, 54— Application to set aside 

sale by Receiver — Annulment of adjudication 

pending petition — Procedure to be followed— 

Creditor's rights to proceed with petition—Power ta 

make conditional order vesting property in Receiver 

if sale is set aside, 

Section 37 of the Provincial Insolvency Act’ which 
provides that when an adjudication is annulled, all 
acts, theretofore, done by the Court or Official 
Receiver shall be valid, only means that 
the order of annulment will not invalidate them, and 
not that they acquire a degree of sacrosanctity and 
immunity from attack by way of appeal which they 
could not have possessed had there been no order 
of annulment. Therefore, where an adjudication is 
annulled during the pendency of a petition filed by a 
creditor for setting aside a sale effected by the 
Receiver, the petition cannot be dismissed summarily 
on this ground, but should be proceeded with. The 
Court should however, make an order under the 
latter part of s, 37, that the property shall ravest in the 
Receiver if the sale is set aside. f 

In an appeal from an order dismissing an appli- 
cation of this nature, the Official Receiver is a 
proper party. NAGARUR GSUBBABAYADU v. OFFIOJAL 
REOEIVER, CUDDAPAH ` Mad, 284 (b) 

— s, 41—Application for discharge—Power to 
annul adjudication—Insolvent unable to pay eight 
annas in the rupee—Refusal of absolute discharge. 

In an application under s. 41 of the Provincial 
Insolvency Act the Court has no power toorder the 
annulment of theadjudication The sections which 
relate to annulment are ss. 35 and 43, 

If the insolvent’s inability to pay his secured 
creditors eight annas inthe rupee is dueto causes 
directly under his own control, that is a reason for 
refusing to grant an absolute discharge. BANDI 
Papanna v. YENUGA Narasa REDDY Mad. 453 
ss. 43, 37~—Receiver and appointee— 

Distinction —Annulment of adjudication—Receiver, 

if ceases to be Receiver in insolvency. 

From the moment of the annulment ofan order 
of adjudication and onwards the Receiver ceases to 
be Receiver in insolvency, but if he is appointed 
to receive the property of the insolvent he becomes a 
mere appointee with reference to such property and 
thus a mere custodian of the property which comes 
into his hands, Thereforea bare appointee (i. e. an 
appointee under a vesting order which dces not im- 
pose any condition relating to the property of the 
debtor), has no authority to deal with the estate 
of the insolvent as agent or on behalf of the in- 
solvent except as regards realization of the in- 
solvent’s claims against others. When the Court 
vests the property of the insolvent in an appointee, 
the property is put out of the control of the in- 
solvent, but the appointee is no more than the cus- 
todian of such property. Consequently, the creditors 
are not entitled to any relief against the appointee. 
All that they are entitled todo as regards him is to 
execute any decree that they may obtain against 
the insolvent by getting a garnishee order on account 











lxxxvi 
Provincial Insolvency Act—concld. aes 


of his custody of, the property ‘belonging to the in- 

‘solvent. Maune Po Gyr v. R K,Banggsze Rang 783 

; —-SS. 47, 62—No compliance with s.47—There 
is no debt provable in respect of which Official Re- 
ceiver is to retain money. 





Section 47, Provincial Insolvency Act, must 
‘tbe read as corollary to and subject to 
s. 62, Provincial Insolvency Act. Before 


‘the Official Receiver is required to maks any re- 
‘serve, the claim must be submitted in the re- 
quired form: and’ the Official Receiver cannot 
Teasonably be expected to retain any assets when 
he isnot in a position to know the éxtent of the 
‘debt he is to provide for; consequently, where there 


is no compliance with s.47, there ie no debt _ 
‘provable in respect of which the Official Receiver 
‘can have retained monies in his hands. In re 
JAMNA Das VISBINDAS Sind 421 


ss. 53, 4—Transferee from insolvent passing 
on property to another—S.153, if can be avoided— 

. Transfer by insolvent—Subsequent petition for 
adjudication -Transfer by transferee after petition 

— Effect. ; ; 

_. A transferee from an insolvent cannot avoid the 
operation of s. 53, Provincial Insolvency Act, by 
merely passing on the property to soma other 
person. The original transfer made by the insolvent 
is voidable .under s. 53 and if once it is 
‘declared’ void as against the Official Receiver, the 
subsequent transfer by the transferee cannot stand 
and can be annulled under s 4, if not technically 
under s. 53. However strictly s. 53 may be con- 
‘atrued, the subsequent transfer made by the 
transferee from an insolvent -cannot debar the 





“Official Receiver from ‘exercising his rights 
‘under s. 53 so far as the original transfer is 
“concerned. ATA MUHAMMAD V. MEHR OnAND 

' Lah, 1018 


—ss 53, 54. “See Provincial Insolvency Act, 

1920, 5. 37 “284 (b) 
~————8. 56, Sze Provincial Insolvency Act, 1920, 
` ` 278 


ç 





s47 > 

s. 63—Oficial Receiver already ‘making 
distribution— Creditor coming in late—Distribution, 
if can beinterfered with. 

Under s. 63, Provincial Insolvency Act, 1920, a 
‘creditor who has been guilty of delay by not proving 
‘his claim in timeis not entitled to - disturb the 
“distribution of any dividend already made—whether 
‘or not it be the first or ‘final dividend— though he 
- may beentitled to be paid the dividend or dividends 
“which he has failed to receive outof any money, 
‘which may be in the hands of the Receiver before 
the declaration of any future dividend. It isthe 
general policy of the Court not to ‘interfere with the 





distribution already madein the case where acre- 


In re JAMNADAS VISHINDAS 
` Sind 421 
“Provincial Small Cause Courts Act (IX of 
` 1887),Sch. Il, Art. 13—Suit for cash pcyment 
fixed in lieu of meras or resums—Jurisdiction of 
Small Cause Court, 
`- A suit by azemindar against the agraharamdars 
of a village for recovery of jodi or meras which is 
‘really not rent buta cash payment fixed ir lieu 
of certain customary dues payable to' a zemindur 
‘in consideretion of certain things done by him or 
“certain expenses borne by the-zemindari, e. g., per- 
-forming ubhayams in a temple, visiting the v-llage, 
‘employing a diwan, employing a karnam, ete.. falls 
- within - Art, 130f the second schedule to the Provin- 


ditor comes in late. 
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cial Small Causes Courta Act and is not cognisable 
by a Small Cause Court, ‘ 

The intention of Art 13 is to exclude claims to 
the somewhat arbitrary dues designated as meras 
and resums from tbe cognisance ofthe Small Cause 
Court, KALAHASTHI MUNUSAMIAH v, RAJAH oF 
KALAHASTHI Mad. 600 
———— Sch. lI, Art, 31—Suit for mesne profits— 
_ Plaintiff alleging that defendant had actually 

received some profits—Suit, if cognizable by Small 

Cause Court. 

A suit for mesne profits in “which the plaintiff 
alleged that defendant had actually received some 
profits is one calling for an account, and falls 
within Art. 31, Provincial Small Cause Courts 
Actand so is not cognizable by a Small Cause 
Court, BHARAT v. FIRANTA Nag. 68 


Punjab Allenation of Land Act (XIII of 1900), 
S. 3—Sale of trees in executionof decree apart 
from land—Whether in contravention of Act— 
Desirability of mentioning in order that land 
underneath is not being sold—Question if land is 
also sold is one of intention—Land not capable of 
being sold—Absence of intention to sell land. 

There is nocontratention of the provisions of 
the Punjab Alienation of Land Act if in exe- 
cution of a decree trees are sold, apart from the 
land astrees are not land within the meaning 
of the Act. To- avoid any misunderstanding, 
it is desirable that in such cases the Court 
should’ make it clear in its order that the 


‘land underneath is not being sold, 


The question whether the sale of trees ngces- 
sarily involves the sale of the land underneath 
as a legal incident, is one of intention. Where 
the Court has ordered the sale of trees 
because the land cannot be sold, there is no 
intention to sell the land. Deputy COMMISSIONER, 
. Lah. 793 


Punjab Colonization of Government liLands 
Act (V of 1912), 5 36. Sge Custom (Punjab) 29 
Punjab Court of Wards Act (ll of 1903), s. 15 
(a). See Punjab Court of Wards Act, 1903, s. wg 

a Ah rams 10 


55,16 (2), 15 (a)—Prohibition under s. 16 


(2)—Nature of —Contracts for necessaries— Whether 
excluded from operation of s, 16 (2)—Promissory 
note by Ward of. Court for necessaries—Enforce- 
ability of—Contract Act (IX of 1872), s. 68. 
. The prohibition contained in s. 16 (2), Punjab 
Court of Wards Act, is quite general and expressed 
in the clearest possible terms. It extends to all , 
suits brought on promises made after the promisor 
has ceased tobe a ward to pay any debt contracted 
by him during the period when he wasa ward and 
includes also all subsequent ratifications of earlier 


- contracts even on receipt of fresh consideration, It 


isimpossible to read into this sub-section any such 
words as would indicate that contracts contemplated 
by s 68 of the Contract Act have been left intact or 
are excluded from the operation of this sub-section. 
So long asa ward is under the superintendence of 
the Court of Wards it is the Courtof Wards 
that isresponsible for his maintenance, and it will 
defeat the very object with which the superintendence 


“ig assumed if he is permitted to utilize other sources 
also for his subsistence. 


All persons dealing witha 
ward have been warned by the Legislature againat 
the risk they run and if despite the prohibition, 
they persist in dealing with him unmindful of the 
express provisions of law contained in ss.°15 (a) and 


"16 (2), they are themselves to blame if their, money 
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is lost. Fira GIRDHARI Lan & Bros.v. BALDEO 
SINGH Lah. 710 


Punjab Tenancy Act (XVI of 1887), s. 50-A— 
«Scope of —Suit on the face of it merely for declara- 
tion of ownership by adverse possession- Suit in 
substance to contest liability to ejectment decided by 

‘Revenue Courts—Bar under s. 5U-A, 

The whole intention of s. 50-A of the Punjab 
Tenancy Act is to render final the decision of the 
Revenue Courts in cases unders. 45 by expressly 
barring recourse to Civil Courts for the purpose of 
attacking the decision of the Revenue Courts in such 
cases, Where a suit is onthe face of it merely one 
for declaration that the plaintiffs are owners by 
virtue of adverse possession’ but is in substance ons 
to contest their liability to ejectment which has 
already been decided by the Revenue Courts, the suit 
is barred by virtue of the provisions of s8. 50-A 
Punjab Tenancy Act, MEHAR Kuan v. ATTA MOHAM- 
MAD SHAH Lah. 592 
——— sS, 77 (3) (]J)—Suit by plaintiff for declaration 

that he is not liable to pay haq buhs on ground 

that he does not belong tothat class by whom such 

-tax is payable— Suit, if cognizable by Civil Court. 

The plaintiff brought an action in the Civil Court 
for a declaration that he was not liable to pay tothe 
defendant anything on account of hag buhs (door tax) 
alleging, inter alia, that as the gaddinashin of a 
religious institution he occupied a peculiar position 
in the villageand did mot belong to the class of 
pn by whom hag buhs was payable to the defen- 

ant ; 

Held, that the suit was cognizable by the Civil 
Court, BHAGTA Nann v, MOHAMMAD, Nawaz Kuan 

Lah, 450 


Railways Act (IX of 1890), s. 140—"“May" in 


s. 140, whether means “must,” - 
The word “may” in s. 140, Railways Act, 
is the equivalent of the word “must”. ` Firm 
Batak Ram Atma RAM v. SECRETARY OF STATE FoR INDIA 
IN CoUNCIL © Al 541 
= ss. 140, 77— Civil Procedure Code (Act V 
of 1908), s.80—Notice under s. 80 on Collector— 
Whether dispenses with notice under 3.17, Railways 

‘Act—Collector, whether represents Government, 

For purposes of s.77, Railways Act, a notice to 
a Collector under s; 80, Civil Procedure Code, 
cannot be considered to be a notice tothe Govern- 
ment, in the case of a State Railway. Two separate 
notices are necessary before the suit can be maintain- 





ed. 
“The Collector of a District does not represent the 
Government of India in Railway matters, and unless 
there isa statutory provision to that effect, a notice 
sent tothe Collector of a District would not bea 
notice served on the Government- of India. The 
reason why a notice to the Collector for purposes of 
8. 80 issufficient isthat there isa specific provi- 
sion to thateffect in that section, and not that the 
Collector represents the Secretary of- State in all 
matters. Firm BALAK RAM-ATMA RAM v. SECRETARY 
oF STATE FoR INDIA IN COUNCIL All, 541 
Rangoon Police Act (IV of 1899), ss. 6, 7, 10, 11, 
19 — Effect of —Sub-Inspector alleged to hare 
committed offence whilst acting or purporting to 
act in discharge of his official duiy— Sanction for 
prosecution — Necessity of —Criminal Procedure 
- Code (Act V of 1898), s 197. 
‘ The effect of es. €, 7,10, 11 and 19 of the Rangoon 
Police Act is that the Local Government is the 
authority empowered to appoint or supersedea 
Police fun@tionary, but that it 
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may delegate its- 
powerg to the Commissioner of Police,. who shall’ 


s ae 
Iuxxvii 
Rangoon Police Act—concld. 


exercise them in accordance with rules sanctioned 
by the Local Government. 

Consequently,, where it is alleged that a Sub- 
Inspector of the Rangoon Police force committed an 
offence whilst acting or pufpcrting bu act in the dis- 
charge of his official duty, s 197, Criminal Procedure 
Code, applies and sanction of the Local Government 
is required for prosecuting him. Maune HLA MAUNG 
v. EMPEROR Rang, 574 
Recsiver— Execution sale— Leave to bid— Necessity 

of— Leave to bid as decree-holder—Appointment of 

decree-holder as Receiver— Fresh leave, necessity of. 
“< Leave given to a decree-holder to bid in Court 
auction as such cannot be taken to give him leave 
to bid when he is subsequently appointed Receiver 
inasmuch as the two capacities are entirely differ- 
ent. GURIJALA SUBRAMANYAM V, DAMAVARAPU VENKATA- 
BUBBA REDDI Mad. 249 
Execution sale—Purchase by  Receiver— 

Prohibition as. to—Znforcement of—Receiver in 
. Mortgage suit. h 

The principle that a Receiver ought not to be 
allowed to purchase, should be enforced not with 
reference to the merits of individual cases but by 
imposing an absolute prohibition. f x 

A Receiver in a mortgage suit does not occupy 
any special position and this rule applies to him 
also. GURIJALA SUBRAMANYAM V. DAMAVARAPU VENKATA- 
SUBBA REDDI Mad. 949. 

Partition suit—Appointment of Receirer—Salè 
of property for decree against sharer after 
appointment of Receiver —Purchaser, whether 
entitled to possession. as against Receiver- Civil 

Procedure Code (Act V of 1908), O. XL,r. i. 5 

Where after the appointment of Receiver ina 
partition suita third person obtained a mortgage 
decree against one of the shares and in execution 
purchased the property and obtained symbolical 
delivery of possession’; “< 

Held, that as the purchase in execution was after 
the appointment of the Receiver, the purchaser was: 
not entitled to obtain delivery of possession from the 





Receiver, Murauari REDDI V. CHENRAYA GoUNDAN `° 
` Mad. 724. 
Recession, Sze Bengal Alluvion and Diluvion Act, 

1847 s 548. 


Registration Act (XVI of 1908),s. 17 (Ù, (a) (b) 
—Hiba-bil-iwaz—Transfer in favour of wife im 
lieu of dower—Question whether deed is registrable 
—How to be determined—Value of property or 
amount of dower, : 
M, a Muhammadan, executed a mortgage deed on: 

September 22, 1926,in favour of G. One of the pro-’ 
perties was half a house G sued on his mortgage: 
and obtained a decree and in execution of the decree’ 
was about to ell the half house when M's wife 9 
instituted a suit on July 21,1928, for declaration that- 
the half house belonged to her -and was not liable’ 
to be sold in execution of the mortgage decree, on the 
ground that ‘her husband had, on July %0, 1924, 
transferred half the house and some other property 
over Rs,100in value, by an unregistered deed of 
hiba-bil-iwasin her favour in lieu of dower which 
sbe claimed to be Rs. 90. The suit was decreed in the 
trial Court : 

Held, (per Monroe, J. agreeing with Addison, JI) 
that asthe amount of the consideration was not 
mentioned in the deed, the enquiry must be what- 
was the value of the property and not what was the 
amount of the dower, and the > question whether the - 
document required registration or pot was tobe: 
determined by the value of the property transferred - 
and not by the valueor amount of. the consideration + 
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for the transfer and as the value of the property 
transferred far exceeded Rs. 100, the deec required 
registration and being unregistered, it was not ad- 
missible and hence ihe mortgage of Septamber 22, 
1928, prevailed. a 

Per Agha Haidar, J—The necessity for registration 
must be determined by the consideration mentioned 
in the document and the Court in which the docu- 
ment is produced cannot ordinarily undertake an in 
vestigation into the price of the interest inim- 
movable property sought to he assigned, as against 
the value which the contracting parties hed agreed 
to put upon it, Consequently, the deed required no 
registration and hence the suit was rightly decreed. 
.Gopan Das v. SAKINA BIBI Lah, 70 


s.17 (1) (b), “c)—Scope of—Receipt of 
- money due on mortgage or other instrument indicated 
ins. 17 (1) (b)—Whether covered by el, (c). 
“> Section 17 (1) (c), Registration Act, is very wide 
in scope. Its simple meaning is that any document 
which records the receipt of money dueon a mort- 
gage, or on any other instrument indicatec in s. 17 
1) (b) comes within it. GHULAM MOHAMMAD 2, 
ARKERU Lah 376 
s83. 17 (1) (d)—Notification under proviso— 
` Lease for three years reserving Rs, 400 as rent for 
` third year only, whether compulsorily registrable. 
Where a lease deed for a period of three years pro» 
yided that-no rent was payable for the first two years 
and fixed Rs. 400 as the rent for the third year: | 
` Held, that the deed fell within the nctification 
issued by the Madras Government under the proviso 
tos. 17 (1) (d) and was not compulsorily registrable. 








GOPALASAMI NAIDU V LAKMI AMMAL Mad, $25 
— 8.17 (2) wl)—Compromise decrez-~Decree 
creating charge over properties attachea before 


judgment — Whether compulsorily registrable— 
Application for attachment, whether a proceeding, 
- Where, in a suit for the recovery of a sum of 
money from the defendants certain properties were 
attached before judgment and on the date on which 
the suit and the application for attachment were 
posted for hearing the parties entered intc a com- 
promise and: a compromise decree was passed 
providing for the payment of the amount claimed 
in three months and creating a charge for the 
sum decreed over the attached properties ; f 
.. Held, that, whether or not the attached properties 
were the subject-matter of the suit, they were 
clearly the subject-matter of the application for 
attachment which was a proceeding within the 
meaning of s. 17 (2) (i) of the Registration Act 
and, therefore, the compromise decree was not 
compulsorily registrable under the said section of 
the Registration Act, as amended by the Transfer 
of Property Amendment (Supplementary) Act 
(1929). Govinpasamy MUDALIAR v RASU MUDALIAR 
4 Mad. 791 
———s, 17 (2) wi) as amended In 1928— 
` Judgment-debtor executing by way of security, bond 
affecting immovable property— Whether exempt from 
registratton—Court approving of its suwostance— 

Bond, if converted into document of title, 

Where in pursuance to a decree the judgment- 
debtor executes by way of security, a bond affecting 
immovable property, the bond so executed is not 
exempt from registration. The execution.of the bond 
ig not an act of the Court ora step of jud:cial pro- 
cedure, and the Court, merely by approving the 
substance of the security tendered, cannot convert 
the bond which is incapable of affecting zitle to 
jmmovable property into an operative, valid and ad- 
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missible document of title. A.S. P. S. S. Cuerryar 
Firu v. Inoyps BANK Rang. 534 
5, 49—Compromise— Mention of rights in 
immovable property — Mere re-statement of pre- 
existing state of things—Registration if necessary — 

Admissibility. 

Where in a compromise mention is made ọf one 
party's rights in certain immovable properties but no 
uew rights in those properties are created or declared 
by the compromise which merely re-stated the pre- 
existing state of things, with regard to which there 
was no dispute between the parties at the time, 
the document is admissible even though unregister- 
ed. Alsjaz Hussain v. MAQBUL HUSSAIN Lah. 836 
Res judicata— Attachment of property of judgment- 

debtor—Suit by plaintiff for declaration that it 

belonged to hin—Judgment-debtor made party—Suit 
decreed —Subsequent attachment in another decree 
against samejudgment-debtor of same property— 

Attaching decree-holder, if bound by previous decree 

in person of plaintiff—Civil Procedure Code (Act V 

of 1908), s, 1]. 

On a previous occasion one S had attached the pro- 
perty in question in the hands of his judgment- 
debtor R in execution of his decree against him, 
The present plaintiff A brought a suit against S and 
R fora declaration thathe was the 
property, that R had no interest in it at all and that 
accordingly it was not saleable in execution of S's 
decree. R didnot contest the suit, but S did. The 
suit was decreed, and it was heid that the plaintiff 
was the full owner. Subsequently another judg- 
ment-creditor of R, namely B, executed his own 


simple money decree against Rand got this property: 


attached a second time and put it up for sale, The 
property was purchased at auction by N : ` 

Held, that res judicata applied and the question of 
the plaintiff's title could not be re-agitated. 


Held, also that B must be deemed to be the repre-" 


sentative of R so far as A the plaintiff was concerned, 


He was bound by the decree inthe same way. 
as R. Ram SEWAK v, Banat , . AU-387- 
Constructive res judicata—When applies— 


Execution—Notice under 0. XXI, r. 22, Civil 

Procedure Code, to judgment-debtor— Non-appearance 

—Notice under O. XXI, r. 66—Judgment-dedtor 

objecting 
- barred on that date— Petition, if could be entertained 

on that date--Constructive res judicata, if applies— 
- Civil Procedure Code (Act V of 19081, 8. 11, O, 

KAT, rr. 22, 66. 

In an execution case the Court 
Code, upon the judgment-debtors “to show cause why 
the decree should not be executed against them; On 
April 10, 1933, May 13, 1933, was fixed as the next 
date of hearing. On that date it was said that 
notice had been served but the judgment-debtors* 
did not appear. The Court ordered issue ofnotice 
under O. XXI, r. 66, fixing June 10, 1933, Oa June 
10, the judgment debtors appeared and made an 
objection that the execution case was barred by 
limitation : í 

Held, that when on June 10, the judgment-debtors 
appeared and took their plea of limitation they 


were within time to appeal against the order of 
May 13, andthe primary Court also had authority 
to review the orderof May 13, on the petition of 
the judgnient-debtors, Both the appeal and the 


petition for review being within time, the Court 


was within its jurisdiction on June 10, to entertain: 


the petition of the judgment-debtors, th&t the case 


was barred by limitation and that the rule of cons. 


“9357 


owner of the. 


on ground of limitation—Appeal not: 


ordered the 
issue of notice under O, XXT, r. 22, Civil Proceduro. 
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structive res judicata did not apply. Boipya Naru 

Sin v. Besoy UHANDRA KUNDU Cal. 604 

———— Question of title decided in both suits against 
defendant—Appeal in one leaving the other to stand 
—Question of title, if can be opened in appeal. 


Where the question of title was decided 
against defendants in both cases and appeal 
was filed against one only, leaving the other 


action as it stood, it is not open to the Court 
in appeal,to go into the matter of title again. 
RAMKISHAN Lat v. ABU ABDULLAH Pat. 998 
-Review—Inherent power — Order under Legal 

Practitioners’ Act—Inherent power of High Court 

to review —Legal Practitioner. _ 

Although there is no express provision for a rc- 
view ofanorder made under the Legal Practioners' 
Act, there is inherent power in the High Court to 
restore a Pleader whose name has been struck off the 
rolls, In the matier of H. A, VAKIL BANDA i 
- All 243 F.B. 
Revision—Court of revision—Duties of—Interference 

with Magistrate's decision, when proper. 

Where the Court dealing with a case is a Court of 
revision it will not approach the matter asif it were 
a Court of Appeal. So longas the proceedings of 
the Magistrate are in order and so long as the 
Magistrate has fairly estimated the evidence before 
him in his own mind, his decision should not be dis- 
turbed even if the High Court should beof the opinion 
that on the evidence another conclusion might have 
been reached. M. B. Ienarious v. ALAGAMNIA 

Rang. 968 
RiwaJ)-lam—Customary law, whether governs non- 

agriculturists. l 

The value of the riwaj-i-am as evidence of 
customary law is well established and though such 
customary law as found inthe riwaj-i-am is to be 
found principally amongst the agricultural classes, it 
is also-to be found amongst classes which are not 
agricultural. BASANT SINGH v. BRIJ RAJ-ĐSARAN SINGH 

‘ P, C. 864 

Sale. Ser Burden of proof 871 
—Auction of pawn shop for one year— 
Condition that bidder should pay one-fifth of the 

` bid immediately— Failure to pay—Sale not con- 
firmed by Municipality—Re-sale of same shop for 

© three years— Bid lower—Claim for difference 
between former amount and average for one year 

-in subsequent auction—Maintainability of. 

The plaintiff had made the highest bid for a 
pawn shopon March 1, 1933,and it was knocked 
downto him. The conditions of the sale were 
that the purchaser was to pay one-fifth of the 
bid immediately after the fall of the hammer, 
and that the sale was subject to the confirma- 
tion of the Municipality. He failed to pay one- 
fifth of the purchase price for this pawn shop 
and, therefore, the- Municipality could not ordid 
not confirm the sale, and the pawn shopia ques- 
tion was put up again on March 28. It was put 
up for sdle for the period of one year, which 
“was the period of the original sale, and” as the 
‘highest bid was only Rs. 6,000 it was again 
‘put up for sale, apparently onthe same day for 
a period of three years, and then fetched Ks :6,000 or 
"Rs, 12,000 for each of the years. On this the 
Municipality claimed that they had suffered a loss 
‘for the year in question of the difference between 
Bs. 13,600 and Es. 12,000 The plaintiff paid the 

ifference under protest. In his suit claiming 

‘refund: 7 œ 
Held, thatthe Municipality, by their action in 
+ ye-selling the pawn shop license for a period of 
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three years instead of one year, preventéd any 
measure of the damages for breach of the-contract | 
being ascertained at all and the plaintiff was, 
entitled to the refund- claimed. Manbdatay ` Muni’ 
CIPALITY v. AH PEIN 4 ` Rang. 726- 
Sale of Goods Act (Ill of 1930), 88, 55; 56. ` Ske” 
Contract Act, 1872, s. 107 156. 
Santhal Parganas Regulation (Ill of 1872): 
` 8, 6—“Intermediate adjustment”, whether includes | 
renewal of loan by execution of bond—Bond rate; 
when can be reduced— Bond rate, whether can be 
allowed up to days of grace allowed in decree—' 
Interest from date of decreeto date of realization,’ 
whether governed by Regulation or by Civil” 
- Procedure Code, s. 31—Mortgage. a 
The expression ‘intermediate adjustment’ ins. 6, 
Santhal Parganas Regulation includes the renewal 
of the Joan by the execution of a bond. Wg toe 
There is nothingin s. 6 of Santhal Parganas. 
Regulation which would entitle the Judge to reduce 
the interest from the bond-rate to a lesser sum.. 
What comes within the mischief of the section is, 
first of all, compound interest; and, secondly, the’ 
total amount of interest going in excess of the sum of 
the loan itself, that is to say, the principal sum. 
Therefore, the mortgagee is entitled to bond rate up to 
days of grace granted by the decree, . AE 
Interest after the decree or after the days of grace’ 
would not be governed by the Sonthal Parganas 
Regulation, but s. 34, Civil Procedure Code, applies 
and interest at six percent can be allowed, SuragmaL 
Marwari v. Huro Rat Pat, 290 
Sikh Gurdwara—Udasis—Naiure of the monastic 
: order—Institution, when can be held: to be Sikh 
Gurdwara—Grant to holy udasi sadh or institu= 
tion maintained by him for his personal needs 
and needs of other ascetics and _ travellers— 
Whether makes institution a Sikh Gurdwara— 
Sikh Gurdwaras Act (VIII of 1925), s. 8. i 
Udasis are a sect of schismatics distinct from 
the orthodox Sikhs. They are a monastic order 
in origin and are followers of Baba Siri Ohand,- 
son of the first Guru and unlike the orthodox 
Sikhs they still worshipidols and the smadhs 
of their Gurus as well as certain other objects 
such asthe ball of ashes, etc. They are really 
Hindus and canbe called Sikhs only in the wider 
sense of the term. They, however, do reverence 
to the Granth Sahib and read it without 
renouncing Hinduism, It does not followthat an 
institution is a Sikh Gurdwara merely because an 
udasi sadh reads Granth Sahib in the presence of 
the Sikbs or other persons present. An institu- 
tion can beheld to be a Sikh Gurdwara only 
if proved that it was established for use by 
Sikhs for the purposes of public worship and: was 
used for such worship by Sikhs. A grant toa 
holy udasi sadh or to an institution maintained 
by him for the purpose of supplying his per- 
sonal needs and those of other ascetics aud needy 
travellers does not make the institution a Sikh 
Gurdwara. : ki 
Held, that the institution known as Dharmsala 
Dharmo Chak in village Dbarmo Chak in “the 
Amritsar District is nct a Sikh Gurdwara. HAKAM 


SINGH v. IsHar Das i Lah. 1017 
Sikh Gurdwaras Act (VII! of 1925),s. 8. 5EB 
Sikh Gurdwara 1017 





ss 10,14 (1)—Petition under s. 10—Duty of 
Tribunal —Dismissal of petition—Property, if can 
be declared to be property of Gurdwara— Practice 
—Petition — Disposal— Determination of claim not 
contained in petition is not authorised, i 


xo 
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When a petition under s. 10, Sikh Gurdwars Act, 
ia forwarded to the Tribunal, its sole duty is 
to dispoze of the petition in accordance with 
the provisions of ihe Act. The inclusion of 
property in a list prepared under 8. 7 (2) implies 
a claim that that property is the property of 
the Gurdwara mentioned in the petition to which the 
list accompanies, but neither this petition nor the 
implied claim is before the Tribunal fo- adjudication; 
the only claim before it is the claim of the petitioner 
who under s. 10 claims that certain property belonged 
to him; and, the only way in which the Tribunal can 
dispose of the petition is by decreeing the claim in 
whole or in part or by dismissing the petition, leav- 
ing the effect of the order to be determined after- 
- wards, according tolaw, either the general law or 

the specific provisions of the Act. Ht is not open 
to the Tribunal on the dismissal of sucha petition, to 
declare that the property belongs to the Gurdwara, 
The power to dispose of a petition is a well-defined 
power and does nct authorise the determination of 
a claim not contained in the Petition itself. SHROMANI 
GURDWARA PaRBANDHAK COMMITTEE, AMRITSAR V. JAGAT 
Rau Lah.1042 
Sind Courts Act (Bombay Act XII of 1866, ss. 

1, 9 (C)as amended). Ser Criminal Procedure 

Code, 1898, s. 526 (e) ES 
Specific performance — Remedy of— Nature of 

remedy—Courts in Santal Parganas— Whether have 

jurisdiction to grant the remedy—Srecific Relief 

Act (I of 1877)—Applicability in Santal Parganas. 

The remedy by way of specific perfo-mance is not 
a creatureof Statute, Itis an ancient remedy and’ 
is to be administered as part of the law of justice, 
equity and good conscience, The mere fact thatthe 
restrictions imposed by the Specific Relief Act, do 
not apply in the Santal Parganas, does not affect 
the law that the remedy is applicable as part 
of the law of justice, equity and gooc conscience, 
Consequently, the Courts of the Santal Parganas 
have jurisdiction to grant the remedy by way of 
specific performance. A 

There is no authority for the view that where a 
non-statutory remedyis made the subject of Legis- 
lative enactment, the effect is necessarily to abrogate 
the non-statutory remedy, Guras Roy QGHUTHUTIA vV. 
MAHENDRA NATH SREEMANY Pat. 618 

, suit for — Applicability of srinciples of 
. equity in India—To determine whether time is of 
the essence of contract, equity looks to substance of 

contract, . 

In a suit for specific performance ož a contract, 
in spite of the fact that in India relief by way of specific 
performance is the creature of statute, tke principles 
of equity apply. Prima facie equity does not regard 
the time of the contract but rather its substance. 
The disregard ofthe terms of a contract so far as 
he time is concerned may depend upor the express 
stipulations between the parties, the nature of the 
property, or the surrounding circumstances, SAUKHT 
San v, MAHAMAYA Prosan SINGH Pat.558 
Speolfic Relief Act 10f 1877) —Applicability ‘in 

Santal Parganas. See Specific performance 618 
—S. 9--‘Otherwise than in due course of 

law’, meaning of. 

The words ‘otherwise.than in due coursa of law’ in 
8. 9, Specific Relief Act are not synoymots with the 
word “illegally”, The phrase means: “in the regular, 
normal process and effect of the law operating on a 
matter which has been laid before a Court, Civil 
or Oriminal, for adjudication.” It would ordinarily 
exclude self-help. J OGENDRA- Quanpra Das v. BIRENDRA 
Taau Das OHOWDRURY os Cal, 924 
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S. 9—Suit under, See Oriminal Procedure 
Code, 1898, s. 147 924 

—-— s. 12— Plaintiff must prove that he was willing 
to perform his part of contract. 

In an action for specific performance it is necessary 
for the plaintiff to prove the existence of a concluded 
contract between himself and the defendent and that 
he was ready and willing at all material dates to 
perform his part of the contract. SAUXHI SAH v. 
Mauamaya Prasap SINGH Pat. 558 

ss. 39 and 42. Ses Court Fees Act, 1870, 

Sch. l, Art. 17 (ii) 

——-—S. 42. Szr Oivil Procedure Code, 1908, Bie 


S.42—Scope of—Suit for mere declaration 
—Consequential relief arising during suit— 
Plaintiff, if can be compelled to ask for consequential 
relief, 
lf $ the time when the suit is instituted 

the plaintiff is not able to seek any fur- 
ther relief than a mere declaration of title, he need not 
in his suit ask for any further relief and his suit will 
be competent under the substantive portion of s. 42, 
Specific Relief Act. If, on the other hand, he is‘at this 
time able to seek further relief than a mere declara- 
tion of title and omits to do so, his suit will be 
barred under the proviso. Consequently, the 
ability of the plaintiff to seek further relief dates 
to the time when the suit is brought and cannot 
be utilised against him if that ability comes into 
existence only after the institution of the suit and 
during the pendency of the trial. His right will 
be adjudicated upon as it existed at the time of ` 
the institution of the suit, and if later, he“does not 
choose to pursue the remedy that has become then 
available, he cannot be compelled under the law to 
do so. HURMAT ALI S5AH v. TUFAIL MOHAMMAD 

Lah, '830 

S. 42— Suit for declaration — Court fee 
i ay aS stated—Practice—Court Fees ` 
Act, s. 6, 

It is an unheard of procedure that the Court should 
force upon a plaintiff a frame of the suit which he 
is not willing to adopt. If the allegations contained 
in his plaint are such as to make it possible to hold 
thatthe suit is one fora declaration, the plaintiff “is 
entitled to have it treated as such. If necessarye 
the Court should direct the plaintiff so to amend it as 
to leave no doubt that the suit is one for declaration. 
After a plaintiff hus declared unequivocally, by 
amendment or otherwise, that he desires no more 
than a declaratory relief of the nature described in 
8. 42, Specific Relief Act, the Court must proceed on 
that footing.for all purposes of the court-fee, leaving 
the plaintiffto take the consequences of his own 
action in deliberately instituting a declaratory suit 
where a suit for cancellation would have been more 
appropriate. If the question arises in the trial Court, 
the plaintiff is entitledto makeit clear by his plead- 
ings what the nature of his suit is. Ifthe question 
arises in aCourtof Appeal, the position is not 
different in cases of ambiguously worded plaints. 
Consideration of the frame of the suit for the pur- 
poses of court feeand that for the purposes of deci- 
sion of the suit must be kept severely apart. If the 
plaintiff says that he deliberately limits his relief to 
declaration, no impediment should be thrown in his 
way for that purpose. When the Court comes to 
consider the merits of the cese, it must pindown 
the plaintiff to his choice; andif he has made an 
error in that respect, he must take the consequence. 
But in determining the court-fee payable, the Court 
should not allow its mind to be influenced by the 
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consequences which might, in its opinion, follow from 
the plaintiff's action. Nor should the Court be in- 


fluenced by the consideration that the plaintif is . 


economy and is evading pay- 
ment of court-fee by not suing for cancellation and 
issuing only for a declaration. It is perfectly legiti- 
mate for the plaintiff to avoid the payment of higher 
court-fee by so framing his suit as to diminish his 
liability in that respect. Section 6, Court Fees Act, 
cannot subject a plaintiff to liability to pay court- 
fee for a relief whichhe does not ask for. If he 
claims both the reliefs of declaration and cancella- 
tion, as he may in certain cases, he must pay for both; 
but where, on the construction of his plaint in the 
light of his averment the Court comes to the con- 
clusion that the plaintiff claims a declaratory relief 
and not cancellation of an instrument, there is noth- 
ing in 8,6 which justifies a demand for two fees. 
BisHan Sarur v Musa Mau All. 494 F.B. 
_ gs 45, See Income Tax Act, 1922, s. 33 64 
Stamp Act (Il of 1899), ss. 2 (17), 29—Consent 
decree creating charge on immovable property not 
hat of suit—Whether liable to stamp 
uty. 

A consent decree creating a charge on immovable 
property which is not the subject-matter of the suit is 
not liable to stamp duty. SHARANBASAPPA TIPPANNA 
INDI v. SANGANBASAPPA SRIDRAMAPPA SHAHAPUR 

Bom. 9608. B. 
——_— ss, 35 proviso (a), 38, 56—S. 35 proviso 

(a), if mandatory —Document not excepted under it 

~ Admissibility — Impounding, necessity of — Just 

exceptions, meaning of. 

Section 35, proviso (a), Stamp Act, is mandatory 
and a document which is not excepted in that proviso 
must be admitted in evidence on payment of duty 
and penalty, and the Civil Court must impound the 
document under proviso (a) to s, 35 of the Stamp Act 
ane send itto the Oollector under s. 33 of the 

ct. 

The omission to get a document, which is executed 
out of British Indiaand stamped with a foreign 
stamp, stamped in British India is notany such 
“just exception”. The phrase is perhaps somewhat 
vague, but means “some _ valid objection to the 
document being stamped other than a mere objec- 
dion under the Stamp Act :" for instance, some fraud 
or intention on the part of the holder of the docu- 
ment to evade the duty, oragainthe document itself 
might be a suspicious one or a forged one in the 
opinion of the Court, KEDARMAL V, RatTIRAM 
Nag. 213 

s, 35 proviso (a)— Document not excepted 
under proviso— Whether totally inadmissible, 

If a document could not be admitted under 
proviso (a) to 8. 35, then it would be totally in- 
admissible in evidence, In that case the plaintiff 
can sue upon the original claim, if in time, but the 
bond could not be admitted in evidence in support 
ofthe claim.. KEDARMAL v. RaTIRAM Nag. 213 
_———— s. 38, Sre Stamp Act, 1899, s. 35 proviso (2) 

13 


ss, 38, 40 (1) (a) (b)— Duty to be gaid, if 
to be decided by Collector—Judge unable to deter- 
mine amount of duty — Procedure — Collector's 
certificate, if conclusive. 
The question as to the duty to be paid is a fiscal 
one and must be decided by the Collector. If the 
Judge is unable to determine whether the amount of 
duty paid is sufficient or not, or what duty should be 
paid, he should state the same when sending the case 
to the Collector under a. 38 of the Act, and it will 
‘then be fôr the Oollector to take action under s. 40 of 


actuated by motives of 
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the Act. The certificate of the ‘Collector under s. 40 
(1) (a) is final and probably an order under s. 40 
(1) (b) is also final. KEDARMAL v. RATIRAM 

Nag. 213 . 


8, 56. See Stamp Act, 1899, s. 35 proviso (a) 
213 


——— ss 60, 61 (2)—Appellate Court—Power to 
make reference, 

An Appellate Court has no power to make a refer- 
ence tothe High Court under s. 60 of the Stamp 
Act but it may -take such action as ie necessary under 
s. 61(2) of the same Act. Boppanna Somayya vV. 
T'ADAPALLI ANJANEYULU Mad. 61 (a)F.8. 
Succession Act (XXXIX of 1925), 8. 131. SEE 

Transfer of Property Act, 1882, s. 23 ` 33 
——— ss. 211, 255, 256, 257—Person obtaining 

property by survivorship, if covered by Succession 

Act~ Right of such person to apply for representation, 

The case of a person who obtains property by 
survivorship is not expressly provided under the 
Succession Act and by reason of the express words 
of s. 211, as the title in the executor or adminis- 
trator ordinarily appointed under the Succession 
Act would not cover the property -which has 
passed to a third person by survivorship, it is 
open to the person to whom such property has so 
passed to come to Court and apply for letters of 
administration with exception as, mentioned in 
ss. 255 to 257, Succession Act. Just as a beneficiary 
is entitled to come to Court and apply for a limit- 
ed grant under 8, 250 of the Act, whether there 
is a will or not, a person to whom co-parcenary 
“property has passed by survivorship has the right 
to apply for representation under s. 255 ors. 256 
as the case may be. Bat Usampar GOVINDJI v. HARAK- 
OHAND OoVINDJI Bom. 621 
ss. 255, 256, 257, scope of—Grant with 

exception — Properties, if should be mentioned 

specifically. 3 

The grant contemplated by ss. 255 and to 258 
need not mention specifically the properties in 
respect of which the grantis made. The sections 
contemplate in the first instance a grant with an 
exception, Ordinarily that would mean that a grant 
should issue in respect of all properties and the 
exception should be specified. lt would not ordi- 
narily mean thatthe grant should specify expressly 
the property in respect of which it is to operate, 
Section 257 deals with the grant in respect of pro- 
perty exempted from the first grant. Bar UsamBal v 





HARAKOHAND Bom. 621 
Surety. 
See Civil Procedure Code, 1908, s. 139 903 
Seg Limitation 964 


Title—Title of a person must depend on the strength 
of his own case. - 
The title of a person must depend upon the. 

strength of his own case, and not upon the fortui- 

tous circumstance of whether another person ina 
similar position had, or had mot, pressed his 
claim, TARAKDAS AOHARJEE CHOUDHURY V, SECRETARY 

oF STATE FoR INDIA IN CoUNCIL -P.G, 548 

Tort—Assauli—Sutt for damages — Judgment of 
Criminal Court convicting defendant for assault 
—Evidential value. 

In ‘acivil action for assault, the fact that the 
defendant had been convicted or acquitted in 
a Criminal Court is relevant only as to the 
fact of the conviction or acquittal and it 
is totally irrelevant on the question whether the 
conviction or acquittal was right, that is to say, 
whether the assault was or was not committed 
and a Civil Court should, therefore, decide on 
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the "facts uninfluenced by the conclusion at which 
the Oriminal Oourt has arrived. In re CHAKKA 
JAGGA Rao- : A. ar Mad. 896 
Damages—Mental anzxiety— Seduction—Suit 
` for damages for seduction of wife for alleged 
mental anxiety and disgrace— Nature of proof 
`- required from plaintiff—Action fcr damages for 
mere mental pain or anxiety, whether lies. 
~ In anaction for damages for seduction the plain- 
tiff must prove:—(1) that the female seduced was 
in his service actual or constructive, at the time of 
seduction, otherwise there is no injuria ; (2) that by 
reason of the act complained of or otkerwise he was 
deprivedof her services, otherwise there is no 
damnum, and both injuria and damnum are necessary 
to support this action, 

The plaintiff is not entitled to damages for mere 
mental pain or anxiety caused on accaunt of seduc- 
` tion of his wife. Tika Ramv Sosma Rem All, 556 

: Negligence—Medical man—Mistake in opinion 
~ —Nature of proof—There must be evidence connect- 
- ang negligence and accident. . 
¿ To render a medical man liable, even civilly, for 
negligence, or want of due care or skill, it is not 
enough that there has been a less degree of skill than 
some other medical men might have shown, or a 
less degree of care than even he himsel? might have 
bestowed; nor is it enough that he himself acknow- 
ledges some degree of want of care: there must have 
been a want of competent and ordinery care and 
skill, and to such a degree as to have led to a bad 
result. Where the surgeon is registered and injury 
results from his treatment, the presumption is that he 
is competent and the treatment correct till the con- 
trary isshown. A medical man does nct undertake 
that his treatment shall be infallible; and therefore he 
is only held to undertake to perform what can be 
ordinarily done in similar circumstances, If the 
medical manhas employed the ordinary degree of 
skill current in his profession, heis ertitled to his 
remuneration, though his treatment has failed of 
its effect. A mistake in an opinion giver when asked 
for, and after examination does not render a medical 
man liable provided the opinion was not negligently 
given. If there isnoevidence to connect negligence 
with the accident there is no caseand the medical 
man is not liable. V, N. Wrrnamoreg v. R N, Rao 

f Lah. 875 

~———Nuisance. Ser Penal Code, 1860, 3.425 459 
Trade mark — Infringement alleged — Search 
: warrant, for production of accounts — Circum- 

spection to be used in issuing, . 
~ A search of the premises of a merchent undera 
warrant has often serious results, and in a 
quasi criminal casé of an alleged purldining of a 
trade mark by issue of handbills more cir- 
cumspection must be used before search is 
ordered, Although a Magistrate has a wide dis- 
cretion to issue a search warrant and <o order in- 
spection of documents produced in coneequence 
thereof, he should act with care in issuing a search 
warrant for production of account books and allowing 
the opposite party to go through them especially 
when there is no allegation that the appl_cants had 
done anytbing more than issuing handHills. Rasa 
SINGH v. TIKAMDAS Sind 321 
Transfer of Property Act (IV of 1882), s 6 (e) 

--Right to recover damages arising from breach of 

contract—Whether a mere right to sue—Whether 

capable of assignment—Test in such cases—Debt, 
meaning of. 

The right to recover damages arising from 
breach of contract which is not -in the nature of a 
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debt, being a liquidated sum, or beneficial interest 
in any movable property, is a mere right to sue and 
is incapable of assignment. The testis whether the 
damages which a party toa contract is entitled to 
recover consequent on the breach of the contract 
amountsto a debt. The term ‘debt’ means a sum 
of money due by one person to another‘and which 
isactually payable at the time as welles asum of 
money which is duethough not actually payable . 
then. In anycaseit must bea perfected and abso- 
lute debt consisting of an ascertained sum. It can 
never mean a sum of money which may or may not 
become payable at some future time or the payment 
of which depends upon contingencies which may or 
may not happen, Powri v. SHIWA PAIKU MAHAR ‘ 
Nag. 487 
S. 28— Succession Act (XXXIX of 1925), 

8, 131—"Interest" in s. 28, Transfer of Property Act, 

whether means same thing as “thing bequeathed" 

in Succession Act. 

The word “interest in s. 28, Transfer of Prop- 
erty Act, has the same meaning as the“ thing 
bequeathed " in s. 131, Succession Act RAMESHWAR 
Kurr v. SHEOLAL UPADHAYA Pat. 33 
———S. 28—65. 28, Transfer of Property Act, 

scope of. 

The Transfer of Property Act by s. 28, deals with 
a case in which on the happening of a specified 
uncertain event the property transferred is to pass 
to a second donee, whereas 8,31 refers to a mere 
cesser of the first donee's interest on the happening 
of a specified uncertain event in which case the . 
property will in ordinary cases revert, to the 
donor, RAMESHWAR KUER v. SHAEOLAL UPADHAYA 

h Pat. 33 
s. 53-A—Part performance— Applicability 
of doctrine —Unregistered ` deed of assignment— 

Possession—Relief for specific performance barred— 

Assignment challenged by executant— Part per- 

formance doctrine of, if can be relied on— Document, 

admissibility of—Evidence to prove contents—Ad- 

missibility—Evidence Act (I of 1872), s. 91; 

An agreement for sale to A husband of B 
defendant No 7, was executed in 1919, It was 
set aside by the consent of parties and Was 
replaced by a deed of assignment, executed on 
September 4, 1923, by C in favour of B the 
wife of the vendeein the prior agreement. This 
deed was made over to the vendee who did not 
get it registered. B obtained letters of adminis- 
tration of the estate and went into possession 
After the relief of specific performance had become 
barred by time C impeached the assignment, B 
resisted this by relyingon the doctrine of part 
performance: - 

Held, that B was not entitled to rely on the bare 
agreement and possession and that the . doctrine 
of part performance would not apply even ifB 
was in possession under the agreement, ' : 

Held, also that the document being unregister- 
ed, was inadmissible in evidence and could not be 
referred to for any purpose and no evidence was 
admiesible to prove its contents under 8.9), Evi- 
dence Act, NEwTULLA TYEBALLI v, SAFIABU ALLIBHAI 

Bom. 779 
s$. 60, 72—Redemption —‘Clog'— Meaning— 
Mortgagee entitled to add certain portion of gilandazi 

expenses to his dues, whether amounts to clog. 

The expression “clog” which means an impediment 
can be applied only to those conditions which are 
manifestly to the advantage of the nvortgagee and 
which unduly fetter the mortgagor's right to redeem 
the property on the payment of whatis legitimately 








‘Vol. 156) 
Transfer of Property Act, 1882—contd. 


due from him,’ If however the parties agree to 
certain terms as part of the contract of mortgage and 
. these terms are fair and advantageous to both 
parties andare not inconsistent with or repugnant 
to the contract itself, such a condition would not 
necessarily be construed as a clog on the equity of 
redemption. If onthe other hand, the condition is 
penal, oppressive and unconscionable or it appears 
that the mortgagee taking advantage of his position 
in relation to hisdebtor has by inserting it unduly 
fettered the right of the mortgagor to get back the 
property, it would, obviously, be a clog. 

The parties in order to avoid future disputes dealt 
with certain items of expenses (gilandazi being one 
of them) which were tobe incurred in future in 
relation to the property which was the subject of 
the mortgage and came to a mutual understanding 
as to who was to incur them and what the respective 
liabilities of the parties were going to be in respect 
of those items : . 

- Held, that a contract to this effect was obviously to 
the advantage of both parties and there was nothing 
in the record to indicate that the mortgagees had 
scored an advantage over the mortgayor by induc- 
ing her to enter into it. Therefore, such astipula- 
tion could not be regarded as a clog on the equity of 
redemption, BisnesHwak DAYAL v HEDI SINGH 

Pat. 926 
~——— 5, 67-A—Principal of Applicability. See 

Oivil Procedure Code, 1908, O. VI, r. 17 479 
——— 8. 70— Applicability in the Punjab— 

Fixtures — Electric installation on mortgaged 

property—Whether in the nature of accession. 

Although the Transfer of Property Act, is not in 
force in the Punjab, its principles are applicable. 
Improvements like electric installations are in the na- 
ture of fixtures and must be deemed to be accessions 
falling within the purview of s. 70, Transfer of 
Property Act, and can be sold to satisfy the mortgage 
charge. PUNJAB & Synp BANK, LTD, v. KISHEN SINGH 
QULAB SINGH Lah. 795 (b) 
- —s. 81 as amended — First mortgagee 
. releasing part of security—Subsequent mortgagee’s 

right of marshalling if lost. 

There is nothing in the plain meaning of s. 81, 
Transfer of Property Act, as now enacted, to suggest 
that the right of the subsequent mortgagee to claim 
marshalling is aright which can be exercised only 
against the mortgagor and not against the prior 
mortgagee, It cannot, of course, be exercised 
against the prior mortgagee so as to prejudice his 
rights, but it cannot be said that his rights are pre- 
judiced when he has deliberately released a part 
of his security which might have been made readily 
available to him. Consequently under s. 81 a sub- 
sequent mortgagee has the right to claim marshalling 
against the prior mortgagee. Ram SABAD v. SUBIAH 
NADU fang. 318 
— S. 82—Contribution—Subsequent mortgagee, 

whether can claim contribution—Order in execution 

that certain item be sold first, whether negatives 
right to contribution from other items. 

The right of contribution enunciated in s. §2of 
the Transfer of Property Act can be claimed not only 
by the mortgagor ora purchaser from him but can 
be claimed even by a subsequent mortgagee. 

Two items A and B were mortgaged to X and 
subsequently A was sold to the defendants and B was 
usufructuarily mortgaged tothe plaintiff. X obtained 
a decree against the mortgagor, the defendants and 
the plaintif, and in execution of the decree an order 
was made that A should be proceeded against after 
the sale of B, The plaintiff deposited the decree 
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amount and filed a suit for contribution against the e 
defendants : 

Held, (i) that even though the plaintiff was only a 
mortgagee he was entitled to contribution from the 
defendants ; i 


(41) thatthe order in execution that B should be 


‘proceeded against first did notinvolve any decision 


that the plaintiff was not entitled to contribution 
from the defendants, and the question was not 
res judicata, RaGHAVACHARI V. PELLETTI VENKATA- 
NARAYANA REDDI Mad. 715 
s. 106 —Registered letter refused by addressee 

—Inference—Service—Validity—Service on one of 

several joint holders — Whether evidence of service 

on others -Notice to quit—Offer to abandon coupled 
with notice —Notice, validity of. 

It cannot be held that a registered letter tendered 
tothe addressee and refused and brought back 
unopened, was wellserved. It is impossible to say 
that a letter has been served so as to bring the con- 
tents to the noticeof the person to whom the letter 
is addressed,if theagentfor service states thatin 
fact the notice was not served, although the reason 
may have been that the addressee declined to accept 
it. One cannot assume that because ‘an addressee 
declines to accept a particular sealed envelope he has 
guessed correctly to its contents. 

Service of a notice to quit on one of several joint 
holdersaffords prima facie evidence that it has 
reached the rest, 

A notice to quit accompanied by an offer to aban- 
don that notice if the tenant would agree to pay a 
further enhanced rent, is a valid notice. Coupling 
the offer withthe mobice does not invalidate the 
notice. Vaman VITHAL KULKARNI V. KHANDERAO RAM 
Rao SHOLAPURKAR : Bom. 1020 
Transfer of Property (Amendment) Act (XX of 

1929), s. 67-A, Ses Court Fees Act, 1870, 8. 17 + 

435 
Trust—Breach of trust—Concurrence or acquiescence 
in breach—Onus of proof is on trustee, 

The onus is cn the trustees, as soon as it ig 
established that a breach of trust has been 
committed, to satisfy the Court that the plaintiff 
concurred or acquiesced in the breach of trust 
with full knowledge of the facts of the case and 
of her rights as against the trustees, Furua KHOTOON 
Aron v. E. SADKA Rang. 578 
Trusts Act (I! of 1882), s. 23 —Marriage settlement 

by way of trust—Object of— Trustee, when absolved 

from liability under s, 23. : 

The object of a marriage settlement by way of 
trust is to protect the beneficiary against herself 7 
and merely because the beneficiary happens to know 
that the trust fundor any part thereof is to be 
invested in a particular manner and consents 
thereto, the trustees are not absolved from liability 
under s. 23, Trusts Act, unlessshe concurred or 
acquiesced in the breach with full knowledge of 
the facts of the case and of her rights “as against 
the trustees. FURHA Kaatoon Aron v. E, SADKA 

Rang. 578 
——— s. 88—Applicability to districts in Rangoon 

—Persons taking management of estate of deceased 

contractor — Letters of administration obtained— 

New contract entered into—Held, that the new 

agreement with Government was addition to estate 

of deceased, 

The Trusts Act, applies only to Rangoon and does 
not apply to the districts, but still the principles 
enunciated therein can be applied to cases coming 
from the districts. 

The defendants-respondents took over the manage: 
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ment of the estate of M-soon after his death, and later 
when they had obtained letters, carried on its 
administration and obtained a new contract from 
Government: i 
Held, that they occupied a fiduciary position when 
they obtained a new contract from _Government, and 
the new agreement must be treated asa graft or 
addition to the estate of M: 7 
Held, alsothat even assuming that they had 
obtained the renewal of the contract in their per- 
sonal capacity, still it would be clearly contrary to 
public policy to allow them to retain the benefit for 
themselves, since it was clearly their duty,to obtain 
it in theinterest of all persons interested in the old 
agreement, U Tun AUNG v, Ma Tuar NU 
: Rang. 325 (b) 
U. P. Court of Wards Act (IV of 1921),s, 55. Sez 
- Civil Procedure Code, 1908, O. XXIII, r. 1 (1) 990 
U. P. Land Revenue Act(ilIl of 1901), ss. 79, 
233 (e)—Settlement Officer detommining rent 
payable under s. 79—Order, whether  conulusive 
| between parties -Civil Court, if can question it. 
Section 233 (e), U. P. Land Kevenua Act, 
debars the Civil Court from entertaining any 
suit or other proceeding with respect to the amount 
to be paid to a proprietor by an inferior proprietor 
when that amount has been fixed by the sSettle- 
ment Officer under s. 79 of U. P. Land Revenue 
Act. This provision of the Land Revenue 
Act clearly shows that the order of the Settlement 
Officer under e. 79 of the Act determining ths rent 
ayable by the under-proprietors’ is conc_usive 
Peiween the parties, It.isnot open to the Civil 
Courts or a Rent Court to question the correetness 
of the Settlement Officer's order. KUBERA KCAR v. 
OHHABRAJ KUAR : Oudh 714 
ss, 114, 121—Partition—Entry under-s 121 
` regarding places of worship and. burial grounds— 
Presumption. < 
_ Where the entry is made atall ina particular 
portion where under s. 121, U. P. Land Revenue 
Act, there should be a note in regard to places 
-of worship and burial grounds of the partition 
_ proceedings, under s. 114, U. P. Land Revenue 
Act, the entry must be one in regard to s, 121 
of the U. P., Land Revenue Act, which deals 
with places of worship and burial grounds. As the 
number is not a burial ground it must come into 
the other category of a place of worship, even 
though it is entered that there was a mosque, and 
this entry was crossed out by a line andit was stated 
that on this was a chabutra for the purpose of prayers. 
Mirv v. Ram GOPAL, All. 942 
——— §.126—Held, that sale deed did not ailow 
defendants to retain proprietary rights in numbers 
in suit—Deed—Construction — Evidence regarding 
.. intention— Admissibility—Hvidence Act (I of 1672), 
238 93. : 
` Held, on construction of ‘the sale deeds that the 
defendants failed to prove that the deeds clesrly 
allowed them to retain any proprietary rightsin the 
numbers in suit. 
“Jt is open to a proprietor in a mahal to make a sale 
of aone anna or a two annas share and to exempt 
his proprietary interest in certain plots in the 
village Todoso he might specify those plots and 
say “sella two anna share but 1 except plots numbers 
bo and so and so and so”. It is, however, also possible 
for a proprietor to sell a two anna . share and retein 
a certain share in the village and then make a 
provision that all his sir plots should remain in Łis 
possession as sir. In that case it is not -quite so 
easyto see what precise language he should use 
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and the expression “with the exception of sir land 
may well be taken to mean that that was his inten- 
tion. . 

Per Sulaiman, C. J.—It there is any patent ambi- 
guity inthe document itself, then extraneous evi- 
dence is altogether forbidden under s. 93 of the 
Evidence Act.. Where the language of a 
document is plainand there is no ambiguity in it, 
it is not permissible to produce other evidence 
to show that there wasa different intention on the 
part of the transferor, The words “sir lands’ are 
not in the least ambiguous and therefore fresh evi- 
dence cannot be allowed to show that sir lands were 
not meant but sir rights were meant, DuANPATTI v, 
BADRI SINGH All. 53 
—S. 126—Partition under s. 126—Sir of one 

-placed in share allotted to another—Ex-proprietary 

tenancy, if arises. 

Io partition under s. 126, U. P. Land Revenue Act, 
when sir land of one co-sharer is placed in the share 
allotted to another then an ex-proprietary tenancy 
arises, DHANPATTII v.. BADRI SINGH All. 53 
———S. 233 (e), Ser U. P. Land Revenue Act, 
- 190', 8. 79 714 
U. P. Municlpalities Act (Il of 19161), s. 164— 

Suit for refund of octroi assessed by Municipal 

Board on. goods imported—Whether lies in Civil 
-7 Court—Electric ceiling fans— Whether exempt 

from duty. ` i 

No suit fora refund of octroi which has been 
assessed by the Municipal Board on goods imported 
lies in a Oivil Court onthe ground that the goods 
were not infact assessable or that the account,yof 
assessment was excessive. f 

Obiter.—Class (14) mentioned in Schedule to the 
-U, P. Municipalities Act, expressly exempts from 
duty machinery, meaning machines or sets of 
machines to be worked by electric power. Electric 
ceiling fans are obviously within the scope of. this 
category. Althoughno suit lies for refund of the 
octroi .duty, the goods are actually exempt from 
duty. MUNIOIPAL Boarp, BENARES v, Krishna & Co. 

: All, 281 
——ss 186, 370—Validity of notice challenged 
on appeal to Collector — Notice held valid— 

Validity, if canbe challenged in Criminal Court. 

Where the validity of a notice has been challenged 
on appeal to the Collector and the Collector holds it 
to be valid, and a prosecution is launched for failure 
to obey the notice, the validity of the notice cannot 
be challenged in the Criminal Oourt. BISHAMBHAR 
NATH v EMPEROR 3 All. 950 
vendor and purchaser—Practice of vendors to 

discount bills in place where they carry on business 

—Place of payment, 

It isacommon thing for vendors to discount the 
pills in the place where they carry on __ businesa, 
Nevertheless, the place of payment is the place where 
the bills are presented and where they are either met 
or dishonoured, VENKATACHALAM PILLAIY. RAJABALLI 
M. SAJUN . Mad. 1041 F.B. 
Whipping—Conviction for two offences arising out 

of same facts—Sentence of imprisonment in two 

cases exceeding seven years—Sentence of whipping, 
af can be awarded, 

Where a person has been convicted of two offences 
arising out of the same facts and the terms of 
imprisonment awarded in these two cases 
exceeds seven years, he cannit be punished with 





whipping. Kwan Tong v. EMPEROR Rang. 1015. 
Village Service Inam. Sse Madras Hereditary 
. e 873 


Village Offices’ Act, 1t95, 8. 5 
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Wlll—Construction—Bequest to wife to enjoy with 
absolute powers—Gift over to third person on widow’s 
death—Nature of estate taken by widow—Residuary 
legatee’s rights — Rule of repugnancy and un- 
certainty. 


Prima facie a gift to a Hindu widow in the words 
‘enjoying with all rights and powers of alienation 
by gift, exchange or sale’confers an absolute estate 
on the widow, but these words merely show intention 
and may submit to other words more clearly and 
positively showing another intention, 

A Hindu made awill, the material portion of which 
was as follows; “After my death my wife P, 
enjoying with all right and powers of alienation by 
gift, exchange or sale the movable and immovable 
properties belonging to MO........ccccesceeeeeeeeee shall 
herself discharge the debts payable by me.............. 
Ihavehereby given full authority to the said P, 
my wife, for effecting sales, etc, after my death in 
respect of my immovable and movable properties 
either for the purpose of discharging the debts or for 
any other reason, If after the alienation that may 
be made by my wife P, for the purpose of dis- 
charging the aforementioned debts and for meeting 
the aforementioned expenses there be any property 
movable or immovable left at the time of her 
death, the same shall be taken by N.”: 

Held, that having regard to the last clause and 
looking at the will as a whole the testator’s intention 
was to give his wife aright to enjoy the property as 
absolutely as possible andif she did not during her 
lifetime dispose of the property and did not leave it 
by will, her enjoyment was to come to an end with her 
death and what was left would pass to N. The will 
could not be to give an absolute estate with executory 
lintitation over. 

Held, further that the gift over was not void for 
repugnancy or for uncertainty, THAYALAI AOHI V, 
KANNAMMAL Mad. 846 


Construction— One will, if can be construed 
with reference to another—Absolute gift to wife— 
On her death properties to vest in sister's son—Held, 
giftto wife was absolute and gift over could not 
take place. 


While occasionally reference may be made to con- 
strue one will with reference to the provisions of 
another will itis always dangerous to rely on the 
provisions of a different will for the purpose of con- 
struing the will whichis in controversy before the 
Court, i 

The material portion of a will ran as follows: 

“After my death my wife on becoming the sole heir 
to all the properties, movable or immovable, and of all 
monies whether cash or due from the money-lending 
business to be left by me, shallhold and enjoy the 
same and become entitled to make gift and sale, and 
to that no objection on the part of any one shall be 
entertained. Whatever properties shall be left after 
the death of my wife shall vest in our future heir 
my sister's son who will be thesole heir tothe said 
properties: ; 

Held, that the gift tothe wife was an absolute gift 
and the gift over could not take effect. BHUPATI 
Oxnaran BASU v. OHANDI CHARAN BASU MALLIK 

Cal, 241 


Probate—Probate Court can on construction 
of will, consider whether applicant is residuary cor 
universal legatee. 

Forthe purpose of determining as to whether a 
person applying for letters of administration 
is entitled to such administration it is open 
to the proBate Court to determine ona construction 
of thg will asto whether the applicant is a residuary 


GENERAL INDEX 


kev 
Will—concld. 


legatee or universal legatee underthe will. Buuparr 
Cuaran BASU v. CHANDI Onaran Basu MALLIK 


Cal. 241 
WORDS AND PHRASES:— 

Accrulng or arisingin s.4, meaning of. Seg 
Income Tax Act, 1922, ss. 13,2 (15), 4, 16 939 
Accused under $. 342, Criminal Procedure 
Code, meaning of, Sze Criminal Procedure Code, 
1898, ss. 342, 204 392 
Batnam bad batnam, and nasian bad nasian, 


meaning of, See Muhammadan Law 757 
Clog, meaning of. See Transfer of Property Act, 
1882, ss. 60,72 926 
Closed, whether means dismissed. Sxe Civil 
Procedure Code, 1908. O XXI, r. 57 525 
Condonation of matrimonial offences, 
meaning of, See Divorce Act, 1869, s. 14 1008 


Debt, meaning of. Suz Transfer of Property Act 


1882, s. 6 (e) 487 
Interested in the appeal, meaning of. SEE 
Civil Procedure Code, 1208, O. XLI, r. 20 110 


Kattukanom, Andukattukanom, nature of, 
Sez Malabar Law < 147 
Landlord, meaning of. Szz Madras Estates Land 
_ Act, 1908, s. 3 (5) 222 
Law, meaning of. See Madras City Civil Court 
Act, 1892, s. 8 527 
Out-offices, meaning of. Ser Bengal Tenancy Act, 
1885, 5. 16 (2) (f) 963 
Particular place, meaning of, Set Criminal Pro- 
cedure Code, 1898, 5. 144 526 


Persona designata, Court, meanings of. 

The expressions ‘persona designata’ and ‘Court’ are 
not mutually exclusive. MAHABALESWARAPPA V GOPALA 
SWAMI MUDALIAR Mad, 311 


—PreilmIinary objecilon—Meaning of. 

A preliminary objection is one that challenges 
thecompetence of a Court to hear and decide a 
particular cause before it. BRITISH INDIA CORPORATION 
LTD. v. SHANT NARAIN All, 1088 
Workmen’s Compensation Act (VIII of 1923) 

8,27. See Workmen's Compensation Act, 1923 

8.30 i 377 SB 

88. 30, 27— Question whether fatal accident 
arose outof andin the course of employment— 

Commissioner is to decide—Employee living with 

permission of employer at some distance from place 

of work—Accident in course of proceeding to place 
of work—Whether one arising out of and in the 
course of employment. 

Under the Workmen's Compensation Act the 
question whether the fatal accident befell the 
employee out of and in the course of his employ- 
ment, isa question which the Commissioner must 
decide and it is not one which the High Court ig 
called upon or entitled todetermine, The Commis- 
sioner must take into account the material facts of 
the case, and must determine whether or not upon 
the facts the accident did or did not “arise out of 
and in the course of” employment. A person who with 
the permission and to the knowledge of his employer 
lives at some distance from the place where he is 
called upon to work, must be allowed reasonable 
time in all the circumstances within which to pro- 
ceed from his place of residence to the place where 
he is to work, and if in the course of proceeding in 
a reasonable time and in a reasonable manner from 
the place where he resides to the place where he 
works he meets with a fatal accident, then that fatal 
accident would be held to arise outof and in the 
course of his employment. Ma Hmwe Yin v. BURMAR 
Or Oo., Lrp. Rang. 377 § B 
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CRIMINAL LAW IN 1934. 
(Contributed.) 


In the year under rəview some notable 
pronouncements have been made, relating 
to the administration of Criminal Law in 
As we observed while 
reviewing . Criminal Law in 1933, Courts 
have not only continued to evince the 
in upholding 
the rights of the ascused person as before 
but have also applied analogous princi- 
ples and provisions of English Criminal 
Law, which gives the highest indulgence 
to the accused, wherever the Indian law 
is either silent, or found tobe ambiguous. 
It may also be noted 


ordering re-trials or acquitting ths accused, 
wherever in tha. coursa of the original 
trial or inquiry mandatory provisions of 
the Criminal Procedure Code, have been 
violated. l 

The Privy Council—Lord Atkin deliver- 
*ing judgment, have made it clear in 
Chunbidya v. Emperor, 153 Ind. Cas. 936; 
36 Cr. L. J. 482, that the High Court 
can enhance punishment in a case even 
though itis originally seized of a crimi- 
nal appeal. The powers relating to 
appeals under s. 423 of the Oriminal 
Procedure Code are given to the Appellate 
Court and the Appellate Court may 
include a Court Subordinate to the High 
Court and tha Appellate Court as sush 
has no power to enhance a sentence, 
differing from the provision which was 
in the old Criminal Procedure Code of 
1872. On the other. hand the powers of 
revision are given to ths High - Court 
alone ani such powers are given to the 
High Court in the case of any proceed- 
ing the record of which has been called 
for by itself or which has been reported 
for orders, or which otherwise comes to 
its knowledge. When the High Oourt 
has belore it an appeal, a record of 
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that Courts have _ 
- not been slow in quashing commitments, 


criminal proceedings, the condition pre- 
cedent is performed and the High Court 
can then, though the record has ‘only 
come to its knowledge, in the appellate 
proceeding, proceed to exercise its revisional 
powers, if it chooses to do so. The fact 
that the notice which was actually served 
was headed in the Criminal Appeal is 
immaterial when it is plain that” the 
subsequent procéedings were in fast, in 
Revision and it was made. plain that the 
Court was exercising its Revisional 
powers. 

The recent decision of the Privy Council 
Sheo Swarup v. Emperor, 151 Ind. Cas. 
322; 36 Or. L. J. 786; A. I. R. 1934 P. O. 


227, has set at rest all conflict of 
opinion in respect of the unfettered 
powers of the High Couit to interfere 


with an order of acquittal in its appellate 
jurisdiction. Lord Russel of Killowen 
says thas it -cannot be contended that 
on an appeal from an order of acquittal 
on a matter of fact, it is mot open to 
the Appellate Court to interfere with the 
findings of facts of the trial Judge, 
unless it can be said that those findings 
could not have been reached by him 
had it not been for some perversity or 
incompetenca on his part. The High 
Court can review all the evidence in 
the case and can form an opinion of its 
weight and reliability, different from that 
of the trial Judge. It will be observed 
that upon the expre3s terms of ths Code 
(1) an appeal lies from any order of 
acquittal passed by any Cours otherthau 
a High Court, (2) such an appeai (the 
trial not being by Jury) will lie upon 
a matter of fact, ani (3) 01 suc) an 
appeal the Court may revers) the order 
of acquittal, find the accused guilty 
and pass sentence on him. There is no 


indication in the Code, of-any limitation 
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or restriction on the High Court in the 


exercise of its powers as cn appellate 
tribunal. 

Lord Russel of Killowen proceeds to 
say: “There ig in their opinion no 


foundation for the view apparently sup- 
ported by the judgments of some Courts 
in India, that the High Court has no power 
or jurisdiction to reverse an order of 
acquittal on a matter of fact except in 
cases in which the lower Court. has “ob- 
stinately blundered” or has “through in- 
competence, stupidity or perversity,” reach- 
ed such distorted conclusions as to pro- 
duce a positive miscarriage ot justice or 
has been tricked by the defence so as 
to produce a similar result.” ` 
‘Sections 417, 418, and 423 of the 
Criminal Procedure Code gives żo the High 
Court full power to review a; large the 


, evidence upon which the order of acquit- 


presumption of 


tal was founded, and to reaca the con- 
clusion, that upon that evidencs the order 
of acquittal should be reversed. No 
limitation should ke. placed upon that 
power unless it be found expressly stated 
inthe Code, But in exercising the power 
conferred by the Code and before reaching 
its conclusions upon fact, the High Court 
should. and will always give proper 
weight and consideration to such matters 
as (1) the views of the trial Judge as 
to the credibility of the witnesses, (2) the 
innocence in favour of 
the accused, a presumption certainly not 
weakened by the fact that he has been 
acquitted. at his trial, (3) the right of the 
accused to the benefit of any doubt, and 
(4) the slowness of an Appellate Court 


: in disturbing a finding of fact arrived at 


‘by a Judge who had the advantage of 
seeing the witnesses,” 


-. ,It may be noted that in the above case, 
„the appeal was brought by special leave 


from a judgment of. the Allahabad High 
Court, by presenting a petition to His 
Majesty in Council for leave to appeal 
upon the ground that conflicting views 
had been expressed hy the High Courts 
in different parts of India upon the ques- 
tion referred to above. 

Negativing the power of a Court to set 
aside an order of attachment suo moto their 
Lordships Young, C.J, and Rangilal, J., of 
the Lahore High Court in Hansraj v. 
Emperor, 153 Ind. Cas. 954; 36 Dr. L. J. 
457, held that, where inthe cese of an 
absconding accused the Court had taken 
proceedings under ss. 87 and 88, Criminal 
Procedure Oode, the only way in which the 
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accused could proceed to obtain the release 
of his property under the Criminal Proce- 
dure Code was by way of an application 
under s, 89 of the Criminal Procedure 
Code. 

A Magistrate has no jurisdiction to set 
aside the order of attachment: whether 
irregular or not except by virtue of s. 89, 
Criminal Procedure Code. He has no 
inherent jurisdiction to set aside an order 
passed by another Magistrate or even by- 
himself even if that order was irregular 
or illegal. The accused has to prove in 
order to have an order of attachment set 
aside that he had not ‘absconded or 
concealed himself for the purpose of 
avoiding execution of the warrant” and 
that he had no proper notice of the 
proclamation, Where he had not proved 
the first of these essentials, he cannot 
havethe attachment set aside, ; 

‘Regarding the question whether a 
telegram, containing a report of ‘the 
commission of a cognizable offence, with 
the thumb impression of the informant 
affixed to it, would come within the pur- 
view ofs, 154 of the Criminal Procedure | 
Code, their Lordships Abdul Quadgir and 
Rangilal, JJ. of the Lahore High Court, in 
Chanan Singh v. Emperor 152 Ind, Cas. 
229; 36 Cr. L J 97; 1934 Ind. Cr A 694; Cr. 
Ap. No. 1360 of 1933 have held that it is- 
immaterial whether a written report is sent 
though a messenger cr though the Tele- 
graph; and thatas soon asits genuineness 
is established, itmust be treated as ‘the 
F. I. R. in the case. Any further 
statement made by the complainant cin 
only be regarded as one given. in the 
course of investigation. In this case the 
original Telegram, which contained the 
thumb impression of the complainant was 
obtained by the Sub-Inspector and its 
authenticily was confirmed. It therefore 
became a written statement fulfilling all 
the requirements of s. 154, Criminal 
Procedure Code. Their Lordships disting- 
uished the case in Public Prosecutor v. 
Chidambaram 110 Ind. Cas. 461; <9 Cr L 
J 717; A I R 1928 Mad. 791 as in that 
case it was held that a Telegram by itself 
stood in no better position than village 
gossip, which did not come within the 
purview of s. 154 ofthe Criminal Procedure 
Code. 

Regarding the purpose underlying the 
Judge’s dutyto refer to statements under 
8. 162, Criminal Procedure Code, the recent 
decisionof the Rangoon High,Court in 
Nga U Khine v. Emperor 155 Ind, Cas, 
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66;°36 Cr.L 3665 is very instructive in 
more ways than one. Their Lordships Mya 
Buand Dunkley, JJ.of the Rangoon High 
Court have held thatunder s. 162 of the 
Criminal Procedure Code a statement made 
by a person to a Police Officer in the course 
of an investigation, whether oral or reduc- 
ed to writing, cannot be used for any pur- 
pose save on the request of the accused 
(or his Pleader). The Judge (or Magis- 
trate) has no authority to look at the Police 
papers unless requested to do so by the 
accused. On the request of the accused, 
the Judge must refer to the statements 
of a witness to the Police, if it has been 
reduced to writing, whether the statement 
is separately recorded or in a Police diary. 
The purpose for which the Judge refers to 
the statement is in order to see whether any 
part of the statement ought to be excluded 
underthe second proviso tothe section and 
not for the purpose of deciding whether 
there is in the statement, material for cross- 
examination, of the witness, in the manner 
provided by s. 145 of the Evidence Act. < 

Subject to any part being excluded 
under the second proviso to the section, 
the accused is entitled to a copy of the 
whole ofthe statement to the Police. It ia 
not for the Court to decide whether there 
is any variation between the (statement in 
examination-in-chief sand the statement 
recorded. by the Police. Subject to the 
power of the Judge to disallow any question 
which, in his opinion , does not fall within 
the scope of s. 145 of the Evidence Act, itis 
for the accused orhis Pleader todecide in 
what manner and to what extent he will use 
the statement for the purpose of cross- 
examination; but the cross-examination 
on the statement must be confined to alleged 
contradictions between the statement and 
the evidence in the examination-in-chief of 
the witness and must be carried out in the 
manner provided by the latter part of 
s. 145 of the Evidence Act. 

It was also held in this case that the 
accused may apply for a copy of the state- 
meni cf a witness to the Policeat any time 
after the witness has been called in at any 
time after the witness has entered the 
witness box and whileheis giving evi- 
dence. The cross-examination of the witness 
must be adjourned until the necessary 
copy has been given. i 

The reason underlying the above rule 
seems to be that under s. 162 of the 
Criminal Procedure Code the only use to 
which sue@h statements may be putis under 
8. 140,of the Evidence Act to: contradict a 
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witness and for this purpose the attention 
of the witness must be drawn to the state- 
ments and the time when the application 
should be made is “when any witness is 
called for the prosecution”. The section 
does not authorise the granting of such 
copies after the evidence of the witnesses, 
has closed and there is no use to which 
such statements canthen be put. 

Regarding ihe jurisdiction of the High 
Court to punish offenders for contempt of 
Court, their Lordships Jackson and Butler, 
JJ.of the Madras High Court in H. D, 
Rajah v. C. H. Witherington, 149 Ind, Cas. 
238: 35 Or. L. J. 962; A. I R. 1934 Mad. 
423, have held that the High Court as a 
Gourt of Record has jurisdiction in all 
matters of contempt arising within the 
Presidency. 

His Lordship Justice Jackson says: 
“Contempt of Court is not an offence 
within the ambit of the Penal Code, but 
nevertheless it conforms to the ordinary rule 
that the jurisdiction of the Court is deter- 
mined by the place where the offence is com- 
mitted, and not by the place where the 
offender may happen to reside (cf. s. 177, 
Criminal Procedure Code). If an offender 
has removed himself beyond the territorial 
jurisdiction of the Court, there may te 
difficulty both in securing his appearance 
and in executing his sentence, but that is 
not to deprive the Court of the jurisdiction - 
over the offence. 

Regarding the contention of the Advocate- 
General that the Court in such cases would 
have no jurisdiction, the learned Judge 
pithily says: “The learned Advocate- 
General finds an analogy between this 
case and a case where the Court of King’s 
Bench in London may issue a writ of 
Habeas Corpus to some remote place which 
is not otherwise within the jurisdiction of a 
Court of record; but that is rather to assume 
that the present contempt has been com- 
mitted outside the territorial jurisdiction- 
of this Court. If the respondents had ‘con: | 
fined the circulation of their review to 
Oates Land, the analogy might be more 
happy and it would be necessary to follow 
the learned Advocate-General along his 
excursus into the origin of the Court of 
King’s Bench and its relation -to other 


Courts of record; but in the present cir- °° 


cumstances it seems to be rather beside 
the point.” : 

Their Lordships finally stated that “there 
can be no doubt but that this Court of 
record has jurisdiction in all matters of 


contempt of Court arising in the Madrag `. 
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Presidency. The fact that the offenders 
happened to reside in Caleutta would not tie 
the hands.of the Madras High Court. The 
view that a party can malign prisoners and 
insult Courts to the top of his bent so long as 
heis careful to be beyond the territorial 
jurisdiction of the Court when notice issues 
has, in theit Lordships’ opinion, no warrant 
at all in law.” 

Regarding criminal complaints pre- 
ferred against Receivers appointed by 
Courts of law, their Lordships Murphy and 
Divatia, JJ. of the Bombay High Court, in 
Lukmanjt v. Valibhai, 151 Ind. Cas. 707; 
35.Or. L. J. 1403; 1934 Ind. Cr. R. 
p. 967; Crl. Rev. No.5] of 1934, have held, 
dissenting from Santok Chand v. Emperor, 
46 Ind. 836; 29 Or. L. J. 820; 46 C. 432, 
that no sanction of the Court is necessary 
to the prosecution of a Receiver appointed 
in a suit, if the Receivercommits an offence 
in the course of the administration of an 
estate entrusted to him because a Receiver 
is not a public servant under s. 197, and 
they have also held that s. 195 (c) would not 
apply as under the said sub-clause the 
offence must have been committed by a 
party to the proceedings and a Receiver is 
not clearly such a party. 

It may be noted that there is a rule to 
be found stated in Halsbury’s Laws of 
England, Vol. 24, at p. 388 which says: 

“ Any threatened proceedings agairst a 
Receiver, in respect of trespass or wrong- 
ful-seizure of goods, instituted without the 
leave of the Court, will be restrained.” 

Their Lordships of the Bombay High 
Court have held that the proceedings con- 
templated in the rule mentioned by 
Halsbury applies to civil proceedings and 
not toa complaint of an offence. 

Regarding the power of the High Court 
to quash illegal commitments under s. 215 
of the Oriminal Procedure Code, the Lahore 
High Court seems to be of opinion that 
the non-conformity with the strict provi- 
sions of s. 208 (1) is a sufficient reason for 
quashing the commitment. After an 
elaborate review of the case law on the 
point, their Lordships Abdul Quadir end 
Rangilal, JJ. of the Lahore High Court, 
have beld in Sher Bahadur v. Emperor, 
152 Ind, Cas. 673; 36 Cr. L. J. 169; 1934 
Ind. Cr. R. p. 977; Cr. Ap. No. 915 of 1938; 
that under s. 208 (1) the Committing 
Magistrate is bound to take all the eviderce 
which the prosecution proposes to produce 
at thetrial. The prosecution cannot be 
allowed to produce peacemeal, some evi- 
dence before the Committing Magistrate and 
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the rest of the evidence before the Court of 
Session. Justice Abdul Quadir says: ‘In 
my opinion the action of the learned 
District Magistrate in the case before us, 
in committing the accused to Sessions with- , 
out examining all the evidence that the 
prosecution meant to produce in the case 
was against the provisions of Chap. XVIII 
of the Criminal Procedure Code, and there- 
fore the commitment was bad in law.” 

Justice Addison of the Lahore High- 
Court in Jahana v. Emperor, 153 Ind. Cas, 
436; 36 Cr. L. J. 410, has also held that 
s. 208 of the Criminal Procedure Code is 
mandatory in respect of examination of 
witnesses. A Committing Magistrate is 
bound to examine the defence witnesses, 
whether or not the examination will help 
the accused. Where this has not been done, 
the order of commitment will be set aside. 

Regarding the procedure in committal 
cases, there is a very important decision of 
the Bombay High Court in Emperor v. 
Dhondiba, 153 Ind. Cas. 278; 36 Or. L. J. 
314. Justice Rangnekar says that the pro- 
secution is bound to supply the defence 
with a copy of the statement of a witness 
who has not been examined before the 
Committing Magistrate and whom the pro- . 
gecution proposes to examine for the first 
time in the Sessions Court. 

When the prosecution proposes to examine 
new witnesses, the prosecuting Counsel 
should always mention in his opening 
address the names of the new witnesses 
and the purpose for which they are being 
called and the Court should always insist 
upon this being done. 

Nothing should be done by the Prosecu- 
tion which would in any way prejudice 
the defence, embarrass the accused, or take 
him by surprise. The question as to whe- 
ther the prosecution is bound to supply the 
defence with a copy ofthe statement of a 
witness who has not been examined before 
the Committing Magistrate and whom the 
prosecution proposes to examine for the 
first time in the Sessions Court was con- 
sidered and decided by His Lordship Rang- 
nekar, J. 

His Lordship says: “Unfortunately there 
has been no ruling on the question now. 
raised. It was, however, to my knowledge 
specifically raised before Mr. Justice 
Marten, as he then was aud that eminent 
and learned Judge held that the defence 
was entitled to free copies of the statements 
or witnesses proposed to be examined for 
the first time in the Court of Sesgion. [ 
am told, since then, the practice as not 
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been uniform. But ‘my investigations of 
the records of the office of the clerk of the 


Crown bave not resulted in establishing | 


any particular case of departure from the 
old .practice.” 


There is nothing in the provisions of ine: 


Criminal Procedure Code, which is in con- 
sistent -wiih the English practice. His 
Lordship therefore, says :—“It has been our 
boast that our criminal trials are conducted, 
inthe same manner as in England and 
that we follow the same system, If that 
boast is to be justified, {hen in my opinion 
nothing should be done by the prosecution 
which would in any way prejudice the 
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5. 
defence, embarrass the accused or take 
him by surprise.’ 

It was held that copies of the proofs only 
or atleast a summary of the evidence, 
which a new witness is expected to give, 
should be furnished by the prosecution 
within a reasonable time to the accused 
free of cost before a new witness is exa- 
mined. 

It may be noted that ihe decision of His 
Lordship Rangnekar, J. is in perfect conso- 
nance with the English Law as contained in 
Halsbury, Vol. IX, 2nd Edition, para. 233, 
and in Archbald’s Criminal Pleading, Evi- 
dence and Practice, 28th Edition at p. 205, 


(To be continued.) 


HANDWRITING PROSLEMS* 
Br- 
F. BREWESTER, F.R. M.S, F. B.S. A., 
Document Specialist, CALCUTTA 


(Copyright) | 
„ Specially written for“ Indian Cases and Criminal Law Journal”) 
FORGERIES. 


l. In my last article I dealt with the 
composition of the inks most commonly 
used in this country. Let us now see 
how ‘the matter of ink is concerned with 
many practicia) problems in’ document 
investigation. Takea very simple example 
such as where A gives a receipt to B, 
acknowledging part payment of an account. 
Suppose the receipt is carelessly made 
out inthis way: “Received from B the 
sum of Rs. 20 (twenty)". In order to evade 
further liability, B adds “in full payment”, 
thus making it appear that he has paid 
all his dues to A. Naturally, A is’ in- 
dignant and states that he received only 
part payment, and that the receipt isa 
forgery by reescn of the addition. Suppose 
a suit is instituted, the Judge is then 


confronted with two conflicting statements, - 


and without the necessary - technical 
knowledge ke has tomakea decision on 
the “evidence” as it is presented io him. 
If the weight of the evidence preponderates 
on the side of B, as it not infrequently 
doea, then fraud succeeds. 

2, Let us assume that the original 
receipt was made out in “deshi” ink with 
a reed pen. It is probable that B has 


-and these 


easy access to the same materials, and it 
would seem to be a matter of no difficulty 
to add “in full payment”. But, wait! 
In order to be completely successful,- B 


‘must obtain anink having the same tinge 


and density as that of the original writing. 
Further, the pen he uses must be capable . 
of making strokes of the same width as 
those made by the genuine writer. Still 
further, B must be able to simulate the 
handwriting of A with all its incons- 
picuous features and delicacy of shading. 
These are truly formidable obstacles, 
which, in combination are practically 
impossible to surmount. A microscopic 
examination of the ink may show, not only’ 
a difference in tinge and density, but 
quite frequently. there may be evidence of 
sediment in the original or added writings. 
When an. inkpot is Jeft exposed to the 
air for any time, it invariably collects 
dust and other impurities from the air, 
also can often be seen in 
various forms in the strokes of a writing. 
Theoretically it is possible for an addition 
not to be in any way different from a 
genuine writing, but there are many 
obstacles to be overcome, of which the 





4 The previous Articles onthe subject appeared in:154 and 155 I. O. (Journal section)—[&d,] 
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forger is unaware, that it isan exceedingly 
difficult task, almost amounting to a 
practical impossibility to accomplish. Of 
course if the addition were made by the 
original writer, with the same materials 
soon after, then original receipt was made 
out, then detection and proof of the fraud 
is almost impossible. Forgers, Lowever, 
often commit the most incredible blunders. 

3. Suppose the addition was mede with 
an aniline ink of a colour similary in 
appearance to that of the original writing? 
In such circumstances the difficulty of 
matching the exact colour of the ink is con- 
siderably greater than the matching of 
carbon ink. It is probable also that even if 
the colour is fairly well matched, the ink 
of the added portion may be made from a 
different aniline dye, and, as I have 
already explained, it is easily possible by 
chemical means to differentiate the two. 
Then also, metallic pens are almost 
invariably used with aniline inks, and they 
make more distinctive marks than doreed 
pens. As the range of variation, as well 
as the nature and condition of ths nib 
points, is considerably greater amongst 
metallic pens than amongst reed p2ns it 
is obvious that this still further enhances 
the difficulty of the forger in finding a nib 
that will make strokes of the same width 
and gradation as the nib used for the 
original writing. 

4, Letit be granted that the addition 
was made, not with a carbon or aniline 
ink, but with aniron gall ink. These inks 
vary to such an extent that practically no 
two of them are alike in composition. It 
does not require much thought to realise 
that their complexity requires a nicety 
of discriminative selection rarely, or never 
possessed by the forger who is usually 
unaware that such wide differences exist. 
To illustrate this point, let me relate the 
circumstances attending a recent investi- 
gation of this kind. 

5, Mr, X wasthe cashier of a commercial 
concern. On several occasions the pro- 
prietor made loans to the firm from his 
private account. No vouchers were made 
out; the money was handed over to the 
cashier, who duly entered the amounts in 
his books. Then the idea occurred to the 
cashier of entering a fictitious loan of 
Rs. 3,500. When called upon by the 
auditor to explain the cashier stated that 
it was a loan made by the proprietor in 
the same way as he had made previous 
loans, and the entry was accordirgly 
passed. When the auditor had deparied, 
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the cashier then entered after “Loan” the 
words “from Mr. X, Cashier’. He did 
the same sort of thing for three successive 
vears, and it seems almost incredible that 
the fraud was not discovered during that 
period. In fact it was not discovered, 
until after the cashier had been dis- 
missed, when he had the impudence to 
sue the firm for a very large amount on 
the basis of the false entries he had made. 
In this instance the additions were made 
with a pen of a similar kind to that 
used for the word “Loan”, but although 
the same ink was used for the first and 
second false entries, it was not in the 
same condition on the different occasions. 
Suitable photographs easily demonstrated 
that the ink ofthe first and second false 
entries was not in the same condition. 
Here let me say that problems of this kind 
are almost impossible to detect, and to 
prove, ifthe examination has to be car- 
ried out within the precincts of a Court. 

6. Sometimes, in fraudulent additions 
of the kind just referred to, the mani- 
pulator over-writes completely the first, or 
original entry, so as to make it appear 
that the same ink was used throughout, 
but such over-writing is usually quite 
easy to see, and should not present any 
difficulty. It is really extraordinary the 
blunders some manipulators commit. I have 
frequently found that the ink used for 
over-writing is not only of a different kind, 
but utterly different in colour and the 
over-writing is often so clumsily done that 
the edges of the original ink can easily 
be seen lying outside the edges of the 
overwriting in varions places. On one 
occasion I found that a violet ink had been 
over-written with an aniline blue-black ! 

7. A common form of alteration is to 
erase, generally by physical means, a 
letter, word, or figure, and then to insert 
whatever matter it is desired shall appear. 
Physical erasures made with a piece of 
rubber, or a sharp knife, perhaps the 
easiest to detect, but if the original 
writing was in pencil on good stout paper 
it may be impossible to prove the erasure, 
because the fibres of the paper may be 
practically undisturbed, and no thinning 
of the paper is perceptible if it is held 
up to a strong light. On poor qualities of 
paper, such as the badami paper that is 
so extensively used in India, physical 
erasures, aS a rule, are not difficult to see, 
either by an examination of the surface by 
oblique light, or by transmitted light. 

8. If the ‘original matter was ip ink, 
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or typewriting, and even if the paper is of 
good quality, physical erasure is much 
more difficult to do successfully, and the 
„fact is not difficult to demonstrate. On 
thin paper it is practically impossible to 
make a physical erasure without the fact 
being at once obvious. Chemical erasure, 
or to be more correct, chemical decolouris- 
ation of an iron-gall ink, is sometimes 
resorted to by the applicaticn of a bleach- 
ing agent. When the original matter has 
been removed by this means, any desired 
matter can be written. There are two 
chief methods by which such tampering can 
be detected. One is by passing the fumes 
of ammonium phdrosulphide over the part. 
The fumes will make the bleached-out 
writing visible long enough for it to be 
read, but the fumes are highly offensive, 
and are probably the worst of laboratory 
“stinks”. The second, and better method 
is to subject the document to the ultra- 
violet rays. Mcst astonishing results have 
been obtained by this means, Chemical 
erasures show up with startling clearness 
under the rays, and even where physical 
erasue has been employed, the original 
writing can be seen, provided the ink 
penetrated tke paper sufficiently, and has 
not been completely removed from the 
paper. Even if the original writing cannot 
be read, therays willshow definitely that 
an erasure has been made, and this alone 
may be often sufficient to prove fraud. 


9, A most astonishing discovery 
has recently been made. Quite a 
number of inks that do not con- 
tain iron in their composition are in 


common use, and if any cf thése are 
bleached chemically, they cannot be restored 
by the fuming process; Even when sub- 
jected to rays such bleached out inks 
are not visible to the naked eye under 
the rays, but it has been found that they 
can affect a photographic plate, and so 
render visible the invisible. The rays are 
also useful for distinguishing different 
kinds of paper, such as in investigations 
where it is alleged that a page has been 
substituted, or to determine if a high value 
postage stamp has been cleaned and used 
again. Where wax sealshave been tampered 
with and replaced by seals of wax ofa 
different colour, the rays will give a 
distinctively different fluoresence, 

10. Let me give a concrete example of 
how effective the raya can be in detect- 
ing fraud. A well-dressed man, obviously 
an up-country man who spoke perfect 
English, and who appeared to have all 
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the airs and graces of a gentleman visited 
a jewellery establishment in Calcutta and 
stated that he wished to make a few pur- 
chases, Finally, he selected two items, one 
costing Rs. 50, and the other Rs. 15, for 
which he-paid cash on the stipulation that 
he would be allowedto retura them within 
geven days, and get his money back, 
if his wife did not approve of them. The 
shopkeeper agreed. In-about six days he 
returned, stating that his wife did not 
like the article for Rs. 15, which he handed 
over, aud requested that his money should 
be refunded. The shopkeeper was about 
to take the money in cash from the till, 
when the polished rascal said that, if there 
were no objections, he would prefer a 
cheque, as he had more money on his per- 
son than he cared to have, and that he 
was leaving in an hour's time by the 
Punjab Mail. The required cheque was 
given, About three weeks later the man 
came back again, and handed over the 
chegue, saying that, by oversight, he had 
left it in the pocket of his coat, which 
his wife had sent to the dhoby, and which 
accounted for the badly stained appearance 
of the cheque. It certainly appeared to 
the shop-keeper to have been very badly 
treated by the dhoby, and never doubt- 
ing the story, he gave another cheque 
for Rs. 15. This particular firm made all 
its major purchases on the Continent ‘or 
in England, and rarely made out local 
cheques for more than a few hundred 
rupees at a time. Shortly after the in- 
cident above referred to, however, .the 
firm had to meet a local bill or Rs. 3,000, 
but before paying it they had their pass 
book made up, when, to their amazement, 
they found themselves debited with an item 
of Rs. 5,000. When they examined the 
cheque-book counterfoils they discovered 
that the cheque had been made out for 
Rs. 15 only. On going to the Bank they 
were shown the cheque for Rs. 5,000, and 
they had to admit that the signature there- 
on was genuine. On this admission the 
bank, perhaps naturally, declined to make 
restitution. An examination under the 
ultra violet rays at once disclosed thatthe 
original words and figures had been 
chemically bleached, but they were made 
easily visible in a photograph. The fraud 
was successful; mainly because the cheques 
used by the firm were not “protected”, 
which means that the background was 
printed in a fast printer’s ink, instead of 
the more usual fugitive aniline dye, and 
cousqueatly the chemical had no action on 
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the printing in the background. “It is not 
difficult to conjecture that the frst cheque 
for Rs. 15, which was alleged to have 
been maltreated by the dhoby, was dis- 
figured by clumsy~attempts to remove the 
writing by chemicals, which,-although not 
successful, gave the manipulator sufficient 
knowledge and skill to enable him to con- 
‘clude that he would be successfal at the 
second attempt. Hence the request for the 
second cheque. ° _ : 
11. Except on the best quality of paper, 
writing done over a part that has been 
physically erased is-likely to “run”, or to 
become ‘‘feathered.” In. some instances it 
- may penetrate to the back of the paper, 
especially if the alteration crosses an exist- 
ing fold. The manipulator sometimes 
endeavours to avoid feathering by applying 
‘a thin coating of some resinous subsiance to 


-> the part erased, and then polishing it with 


some smooth instrument, such as a smooth- 
ing iron, or the handle of a tooth brush, 
but if the paper is examined with the 
light falling upon it at about an angle 
of 45 degrees, it is nearly always pzssible 
to see the glistening tracks made by the 
polishing instrument. In one dccument 
which I examined about a year ago, I 
found that the paper was perfectly genuine, 
being stamped paper of the Madras Presi- 
dency of a very old date, from which the 
` original writing had been removed.- The 
manipulator was not, however, akle to 
2 remove completely all traces of the original 
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genuine, and therefore indisputable, the 
only possible hope of proving the fraud is 


to find out whether the ink of the 
body writing overlaps the writting 
of the signature, or whether the 


writing-in the body was made after the 
Very often the body 
writing does not touch the signature, and 
then the only thing left is to examine 
region of the folds. In the normal course 
of business, documents of any importance 
are always made out when the paper is in 
2 flat, and unfolded condition, Documents of 
the kind referred to are nearly always made 
out after the paper has been folded, perhaps 
more than once. Now, it is essential to 
understand the difference in writing on a 
flat unfolded paper, and writing on a paper 
that has been folded. Ifa paper is written 
upon when in a flat condition, and after- 
wards folded, it. will be apparent that 
where the folds occur, any strokes crossing 
them will have the ink film broken, and very 
often there will appeara while gap in the 
stroke where it crosses the fold. On the 
other hand, a paper that has been folded 
and then written upon will have the ink 
film unbroken where it crosses the fold. 
Moreover, it may be found that an attempt 
was made to dodge the fold, orif the fold 
is crossed, it is probable that the ink will 
percolate on to the back and , “feather”. 
If there are any holes in the paper, the 
forger usually carefully avoids them. AsI 


- have eaid, the signing of blank papere is 


-` ink, so he had recourse to covering the 
~ entire surface of the paper with a gaste 

‘of resin and flour. On removing this 
: «covering I at once discovered many 
..'. traces - of the original writing, waich 
“were most prominent near the folds in 


a dangerous business, and the only way to 
prevent such frauds as J have referred to is 
not to sign blank papers at all, but perhaps e 
this is a Counsel of perfection. ‘ 
13. Documents are sometimes tampered 
with to give them an appearance of age, 


- -the paper, With documents of this kind it 

is always wise to examine the region atout 
‘the folds very carefully, because in a 
'. genuine old document it is exceedingly 
difficult, if not impossible, to remove writ- 
ing on, or near, them, owing to the danger 
of disturbing the fibres in such a way as 
to make the tampering easily visible, 

“12. While on the subject of folds, let me 
say that they frequently afford most valua- 
ble evidence. Let us take a typical 
example. In many parts of the country, 
there is a most dangerous custom of sing- 
ing blank papers, for legitimate use ona 
subsequent occasion, by an agent or attorney. 
Very often such agents or attorneys make 
out a fraudulent document above the 
signature, and institute a suit thereon, In 
‘yiew of the fact that the signature is 


This is done in various ways. One method 
is to stain them with a weak decoction 
of tea, tobacco, coffee, or a solution of 
potassium permangante (Condy’s fluid), 
Artificial discolouration of this kind is 
generally indicated by the irregularity of 
the stains; the characteristic nature of the 
edges of the stained parts; the “running” 
of the solution may be quite apparent; the 
stains may be streaked; the staining is 
likely to be deeper at or near the folds; the 
situation of the stains may be quite incom- 
patible with the condition of the document, 
or the manner in which it is alleged to 
have been kept, or the staining may ap- 
pear on both sides of the paper, when, in 
the natural order of things, it should be 
on one side only, Natural discolouration 
ofa paperis usually denser at the *edges 
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than inthe middle, and the discolouration 
gradually takes on a lighter shade as it 
proceeds to the centre. The reason for 
fhis is not difficultto understand. 

14. Sometimes papers are artificially dis- 
coloured by being exposed to the smoke of 
a fire, This causes the paper to be stained 
to the same extent throughout, both back 
and front, whereas, asjust stated, natural 
staining is gradual from the outside to 
the centre. Occasionally documents are 
made to appear old by being rubbed with 
dirt or ashes, or crumpled up into a ball, 
and then opened out again. A crumpled 
paper is always suspicious, and a paper 
that has been rubbed with dirt or ashes 
usually shows evidence of the fact by 
definite streaks appearing here and there. 

Another way of artificially discolouring 
a document isto scorch it with an imple- 
ment, such as the dhoby’s iron, but unless 
very carefully done the paper is api to 
become very brittle, and frequently the 
shape of the iron can be distinguished, 
even though it may have been applied 
more than once. 

16. Still another device is resorted to 
in order to give paper an aged appearance. 
This consist of punching or boring holes 
in the paper in such a way as to simulate 
the ravages of white ants. 1 have 
seen mest wonderfulsimulations of the work 
«wf these pests, which were extremely dif- 
ficult to detect. Paper that has been 
destroyed by white ants invariably shows 
that the holes are never so sharp and 
clean asthe holes by a punch. White ant 
depredations are more or less bevelled. at 
the edges, and moreover, the ants work in 
a diagonal, or zig-zag direction, whereas 
imitations are not bevelled, and usually 
go straight through. Papers are sometimes 
damaged by “fish ants” and by 
cockroaches, each of which works in a 
characteristic manner, but simulations are 
often done by damping the paper and 
abreading the fibres. Wherever there 
are holes in a paper which purports to be 
of old date, it is always wise to see whether 
the writing stops short of the edge of a 
hole, either above or below, or whether the 
stroke is absolutely co-terminous with the 
edge. Writing on fraudulently made paper 
of “this description frequently evades any 
flaws or holes in the paper, whereas if the 
damage is really genuine, it will be found 
that the insect is no respector of paper or 
writing; he destroys both with equal 
impartiality. D 

17. eIn some instances alterations are 
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.quite so - easy 
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made merely by the addition of the neces- 
sary strokes to a figure. Thus, it is a 
simple matter to change “1” into 7”; “1” 
into “4”, of by adding a figure before or 
after others. already made. If the altera- 
tion has been made with pen and ink, it 
is usually not difficult to discover in the 
manner already explained, the difference in 
the ink, and also, perhaps, in the width of 
the added strokes. Instances of such 
additional figures are likely to be found 
in ~cheques, receipts, and similar docu- 
ments. An ingenious instance of this 
kind of fraud quite. recently passed through 
my hands. In a large commerial under- 
taking it was the duty of the cashier to 
make out the cheques, which were then 
signed by the ‘“‘Burra-Sahib”. Most of the 
cheques were for the sum of Rs. 200/—. 
When writing outthe cheques the cashier 
left an unnecessarily wide space before the 
“2” and in the word portion of the cheques 
he wrote the letter ‘to’ of the word “two” 
in such a way thatitresembled an “e”, 
he also left sufficient space between the “o” 
(or “e”) in which to add ‘“‘lve” after con- 
verting the so-called ‘‘o” intoan “e”. When 
the cheques had been signed and returned 
to him, he made the necessary alteration, 
by adding “1” before the “200”, and con- 
verting the “two” into “twelve”. In spite 
of the fact that the alterations had been 
made a short while afterwards by the 
individual who had made out the cheques, 
the fraud was easily proved. 

18, Problems concerning additions and 
alterations in pencil writing, are not always 
to prove as problems 
concerning pen and ink writing, though. 
much will depend upon how the alteration ` 
or addition has been done. I can best, 
illustrate how such problems can be suc- 
cessfully tackled, by a few actual ex-. 


amples. h 

(a) Apartial receipt was given in pencil for’ 
Rs. 700/—, which the recipient converted 
into “1,700”, by adding the figure “1”. The* 
addition was easily discovered, because it 
was made with fairly hard pencil, and the 
stroke was grey in colour, whereas the 
original figures had been made with a much 
softer pencil, which left a heavy deposit of 
graphite on the paper, and moreover, the 
marks it made were striated, but.there was 

no striation in the added “1”, f 
(b) A serious charge was made against a highly 
-- placed person.- The allegation was that 
three pencil written chits had been altered 
by erasing the dates, and substituting others, 
In two of the chits it was found that they 
had been written on the cover of a book 
as a support, which caused the strokes to 
have that peculiar corrugated’ appearance so 
characteristic of pencil writing in such 
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circumstances, and exactly the same ap- 
pearance was found in the figures that were 
alleged to have been altered. Therefore, no 
alteration had been made. In the third 
chit, no evidence whatever of erasure was 
found, nor were any differences found in the 
body of the chit and inthe date. The whole 
document had the appearance of having been 
written with the same pencil at the same 
time. 
(e) In another investigation trouble arose over 
`. an alleged addition to a cash bill, of which 
a carbon copy wasmade at the time: By 
some means or another the seller managed 
to obtain the cash bill from tke buyer. 
Thereupon, the seller made an addition 
involving ks. 75/— and made a claim onthe 
buyer for this amount. In suppcrt of his 
Ze story the seller produced both the cash 
billand the counterfoil, but it wes readily 
proved that different. pencils, and different 
carbon papers, or at any rate the same car- 
bon paper in a different state, had been used 
es Let me make this quite clear. Carbon paper 
is of two kinds, namely single, as fora 
typewriter, and double. A doubie carbon 
had been used, which gave an impression on 
the back of the cash bill, as wellas on the 


counterfoil. The~depth of deposit of the: 


- carbon , was totally different in tha original 
7 and added entries, f 
(d). A person, charged another with cheating, and 
É in support of the charge produce a pencil 
written letter that purported to bear a 
particular date. The letter had originally 
no date at all, and one would have thought 
there would not have been much didiculty in 
adding a suitable date, in such conditions, 
Fear. of the consequences of the criminal 
act, however, caused the manipulator to make 
such a hash of things that the firat attempt 
was pretty hopeless. This was then erased, 
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and afresh date written, most of the letters 
being painfully over-written. A suitable 
photograph brought out the faint pencil 
outline of the first attempt, and also demons- 
trated the overwriting in the final attempt. 
It was also proved that the pencil used for 
the body of the letter was completely dif-. 


ferent from that used for the fraùdulent 
addition. x 


19, AsI have already said, the manner 
in which allerations and additions can be 
made is legion, and it is impossible to 
deal with every known method of making 
them. To do so would require volumes. 
New tricks are constantly ap- 
pearing, or anold trick in a new guise 
recurs. Many of these fraudulent altera- 
tions involve large sums of money. It is 
impossible to expect that such problems 
can be successfully solved, except by one 
who has the requisite knowledge and 
experience, and who.knows what to look 
for. Not only that, but he must have the 
technical skill and the-necessary equipment. 
to demonstrate what he finds. 

20. Although many problems have been 
left untouched, I have done my best in the 
space available, to give the lawyer and 
Judge afair idea of some of the usual 
problems that arise, and how they should 
be dealt with. If, however, any jurist 
has a problem on hand in which he needs 
advice, I shall be glad to give it on the 
conditions laid down on p. 36 of 154 Ind. 
Cas, (Journal Section). 
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INDIAN FINANCE ACT, 1935. 


b The following Act, which has been assented to 
y the Governor General under the provisions of 
lause (b) of sub-section (1) of section 67B of the 
Government of India Act, and has been expressed 
to be made by the Governor General urder the 

Provisions of sub-section (2) of the same section is 

hereby published for general information (Vide 

Gazette of India, Part 4, dated A pril 27, 1935) 

An Act to fix the duty on salt manufactured 
in, or imported by land into certain parts 
of Britisn India, to vary certain duties 
leviable under the Indian Tariff Act, 1934 
to fix maximum rates of postage under 
the Indian Post Office Act, 1898, to fix 

. rates of income tax and super-tax and 
to vary the excise duty on silver leviable 
under the Silver (Excise Duty) Act, 1930, 
Wuapgasit is expedient to fix tae duty 

on salt manufactuied in or imported by 
land into certain parts of British India, to 
vary certain duties leviable under the 
indian Tariff Act, 1934, to fix maximum 


rates of postage under the Indian Post 
Office Act, 1398, to fix rates of income-tax 
and super-tax, and to vary the excise duty 
on silver leviable under the Silver (Excise 
Duty) Act, 1930; Itis hereby enacted as 
follows:— 


1. Short title and extent. f 

(1) This Act may be called the Indian 
Finance Act, 1935. > 

(2) It extends to the whole of British 
India including British Baluchistan and 
the Sontha]l Parganas. 


2. Fixation of salt duty. | 

The provisions of section 7 of the Indian 
Salt Act, 1852, shall, in so far as they en- - 
able the Governor General in Oouncil to: 
impose by rule madé under that section a 
duty on salt manufactured in, or import 
into, any part of British India other than 
Burma or Aden, be construed as if for the 
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year beginning on.the Ist day of April 
1935, they imposed such duty at the rate 
of one rupee and fourannas per maund 
of eighty-two and two-sevenths pounds 
avoirdupois of salt manufactured in or 
imported by land into, any such part and 
such, duty shall, for all the purposes of the 
said Act, be deemed to have been imposed 
by rule made under that section. 


3. Amendments of the first and second 
Schedules to Act XXXII of 1984. 

(1) Inthe First Schedule to the Indian 
Tariff Act, 1934— 


in Items Nos. 61 (2) and 62 (1) for the 
words ‘Five annas per ounce” in 
the fourth column the words “Two 
annas per ounce” shall be substi- 
tuted. i 
(2) In the Second $ chednle* to the Tndian 
Tariff Act, 1934, the heading “SKINS” 
together with Item No. 3 under that head- 
ing shall be omitted. 


4. Inland postage rates. 

Yor the year beginning on the Ist day of 
April, 1935, the Schedule contained in the 
First Schedule tothis Act shall be inserted 
inthe Indian Post Office Act, 1898, as the 
First Schedule to that Act. 


5. Income-taxand super-tax. 

(1) Income-tax for the year beginning on 
the Ist day of April, 1935, shall be charged 
atthe rates spcitied in Part I of the Second 
Schedule increased-in each case, except 
in the case of totalincomes of less than 
two thousand rupees falling under head- 
ing A inthe said Part, by one-sixth of 
the amount of the rate. 

(2) The rates of super-tax forthe year 
beginning on the lst day of April, 1935, 
shall for the purposes of section 95 of the 
Indian Income-tax Act, 1922, be those 
specified in Part II of the Second Schedule 
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increased in each case by one-sixth of the 
amount of the rate. : 

(8) For the purposes of the Second 
Schedule “total income” means total income 
as determined for the purposes of income- 
tax or super-tax as the case may be, in 
accordance with the provisions of the 
Indian Income-tax Act, 1922. 

(4) For the purpose of assessing and 
collecting income-tax on total incomes of 
less than two thousand rupees the Indian 
Income-tax Act, 1922, shall be deemed to 
be subject to the adaptations set out in 
Part III of the Second Schedule. 

(5) For the purpose of any assessment to 
be made for the year ending 3ist March 
1936, the rate of income-tax applicable to 
such part of the total income of any 
person asis derived from salaries or from 
interest on securities paid in the year 
ending 3ist March 1935, shall be the 
previous year’s rate and for the purposes 
of refunds under sub-section (1) or sub- 
section (3) of section 48 in respect of 
dividends declared in the year ending 
3lst March, 1935, or of payments made in 
the said year of salaries or of interest on 
securities, the rate applicable to the total 
income ofthe person claiming refund shall 
be the previous year’s rate. 

Explanation.—In this sub-section the 
term “previous year’s rate” with reference 
to any person means the rateof income-tax 
which would have been applicable to his 
total income if he had been assessed for 
the year ending 3lst March, 1935, ona 
total income equal to that on which he is 
assessable for the year ending 31st March 
1936. NA ii 

6. Excise duty on silver. 

In sub-section (1) of section 3 of the 
Silver (Excise Duty) Act, 1930, for the 
words “five annas” the words “two annas” 
shall be substituted. i 


SCHEDULE I. 
Schedule to be inserted in the Indian Post Office Act, 1898. 
[See section 4.] 
THE FIRST SCHEDULE 
INLAND Postage RATES. 
[See section 7.] 


For a weight not exceeding half a tola 


Letters 


.. One anna, 


For a weight exceeding half atola but not exceeding two and a half 


tolas 


For every two and a half tolas or. fraction thereof, exceeding two and ' 


3 half tolas. . 


One anna and three pies. 


One anna and three pies. 
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2 ` Postcards. h 

Single , 7 ... Nine pies, 

Reply ... One and a half annas. 
Book, Pattern and Sample Packets. 

For the first five tolas or fraction thereof ~ Nine pies. 

For every additional five tolas or fraction thereof in excess of five tolas ~ Six pies. 

Registered Newspapers 

For a weight not exceeding eight tolas ... Quarter of an anna. 

Fora weight exceeding eight totals and not exceeding twenty tolas.. Halfan anna. 

For every twenty tolas, or fraction thereof, exceeding twenty tolas... Half an anna, 





Parcels 
For a weight not exceeding twenty tolas. .- Two annas. 
For a weight exceeding twenty toals and not exceeding forty tolas... Four annas. 
For every forty tolas or fraction thereof, exceeding forty tolas ... Four annas.’, _ 
SCHEDULE II. 
h [See section 5.] 
Parr I. 
Rates of Income-tax. 
A. In the case of every individual Hindu undivided family, unregisterd 
firm and other association of irdividuals not being a registered 
firm or a company— ea Rate 
(1) When the total income is Rs, 1,0C0 or upwards, but is less than 
Ra, 1,500 ` .. Oxe and one-third pies in the 
¥ rupee. : 
(2) When the total income is Rs. 1,500 or upwards but less than Rs. 2,000.. Two.and two-thirds pies in the 
| rupee. 
(3) When the total income is Rs, 2,C00 or upwards butis less than 
Rs. 5,000 .. Six piesin the rupee. 
(4) When the total income is Rs. 5,000 or upwards but is less than 
Rs. 10,00 -. Nine pies intherupee, . 
(5) When the total income is Rs. 10,0C0 or upwards, but is less than ` 
Rs 15,000 ` ... One anna in the rupee. 
(6) When the total income is Rs. 15,00) or upwards, but is less than 
Rs. 20,000 . -« One anna and four pies in the 
= rupee. 
(7) When the total income is Rs, 20,002 or upwards, but is Jess than 
Bs. 30,000 ... One anna and seven pies in the 
; é rupee, Í 
(8) When the total income is Rs, 30,000 or upwards, but is less than 
Rs. 40,000 ... Oneanna and eleven pies in the 
rupee. ’ 
(9) When the total income is Rs. 40,00) or upwards, but is less than | e 
Rs, 1,00,000 wa Two annas and one pie in the 
; rupee. 
(10) When the total incomeis Rs. 1,00,000 or upwards .. Two annas and two pies in the 
rupee | 
B. In the case of every company and registered firm, whatever its total 
income .. Two annas and two pies in the 
A rupee. 
Part II. 
. Rate of Super-tax, : 
In respect of the excess over thirty thousand rupees of total income— a ~ Rate 


(1) In the case of every company— 25 
(a) in respect of the first twenty thcusand rupees of such excess .. Nil. 
(b) for every rupee of the remainder əf such excess .. One anna in the rupee. 
(2) (a) in the case of every Hindu undivided family— 
(i) in respect of the first forty-five thousand rupees of such 


excess a Nil 
(ii) for every rupee of the next twenty-five thousand rupees of 
such excess ... Oneanna and three pies in the 
rupee. 


(b) in the case of every individual unregistered firm and other 
association of individuals nos being a registered firm or 8 : 
companry— z 
(4) for every rupee of the first twenty thousand rupees of such Paa Ni 
excess „e Nine pies in the- rupees. | 
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(ii) for every rupee of the next fifty thousand rupees of such - 
excess ^- ef -~ Oneanna and three pies in the 
$ Tupee. < 

(c) in the case of every individual Hindu undivided family, unregis- 
tered firm and other association of individuals not being a re- 


A gistered firm or a company— 
(i) for every rupes of the next fifty thousand rupees of such 
excess » One anna and nine pies in the 
£ 4 rupee, 
- (ii) for every rupee of the next fifty thousand rupees of such 
í excess .. Two annas and three piesin the 
rupee, 
(iii) for every rupee ofthe next fifty thousand rupees of such : 
excess ... Twoannas and nine pies in the 
rupee, 
(iv) for every rupee of the next fifty thousand rupees of such 
excess . Three annas and three pies in 
the rupee, 
: (v) for every rupee of the next fifty thousand rupees of such 
f excess ... Three annasand nine pies in 
: the rupee. 
, (vi) for every rupee of the next fifty thousand rupees of such ` A 
A excess .. Four annas and three pies in 
4 e the rupee. 
$ (vit) for every rupee of the next fifty thousand rupees of such 
excess ... Four annas and nine pies in the 
. : rupee, 
(viii) for every rupee of the next fifty thousand rupees of such 
excess ... Five annasand three pies in the 
: rupee, 
(ix) for every rupee of the next fifty thousand rupees of such 
excess - Five annas and nine pies in the 
. rupee. 
(x) for every rupee of the remainder of such excess ... Six annas and three pies in the 
rupee. 





Parr III. 


Adaptations of the Indian Income-tax Act, 1922 to provide for the summary assessments of 
income-tax on total incomes of less than Rs. 2,000. 

1. The Income-tax Officer may, save where he has served a nctice under sub- 
section (2) of section 22 of the Indian Income-tax Act, 1922, make a summary assessment 
of the income of an  assessee to the best of his judgment, and shall serve on 
the assessee a notice of demand in a form to be prescribed by the Central Board 

, of Revenue and such notice shall be deemed to be a notice of demand under section 29 of 
that Act. 
g 2. Any assessee in respectof whom such summary assessment has been made, 
may, within thirty days. of receipt ofthe notice of demand make an application to the 
Tncome-tax Officer for the cancellation or revision of the assessment andthe Income- 
tax Officer shall after examining any accounts and documents and hearing any 
evidence which the assessee may produce and such other evidence as the Income-tax 
‘Officer may require, determine by order in writing, the amount of the tax,if any, 
‘payable by the assessee, and such determination shall be final: 

; Provided that if any assessee making such application files therewith a return of 
his income under sub-section (2) of section 22 of the Indian Income-tax Act, 1922, the 

‘application shall be demeed to be a return under, that sub-section and shall be dealt 
“with accordingly. Pos 

3. A copy of an order under paragraph 2shall be served on the assessee to whom 
it relates and shall be deemed to be a notice of demand under section 29of the Indian 
Income-tax Act, 1922. 

4. The above procedure shall apply also to the assessment and collection during 
the financial year 193536 of incomes of Rs. 1,000 and upward and less than Rs, 2,000 
which have escaped assessment in the financial year 1934-35. 
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Extracts from Contemporaries. 


Arrest on Suspicion. a 

By direction of the Lord Chief Jus- 
tice, a verdict was returned in favour of 
the defendants when two Brighton police 
officers were sued at the Sussex Assizes 
last week for alleged wrongful arrest, 
assault and false imprisonment. 

The plaintiff had been pointed out by 
five witnesses as an accomplice of an 
absconding bookmaker at the Brighton 
races. A constable took him to the 
police station, partly on suspicion of be- 
ing concerned in a felony, partly to 
protect him from an angry crowd and 
to prevent a breach of the peace. At 
the station he was released, as tke inspec- 
tor found there was not enough evidence. 

“Welshing” is treated’”as larceny, which 
is a felony. If, therefore, thé polize officer 
had reasonable ground to suspect the 
plaintiff of felony, then he was entitled 
to make an arrest and “he would have 
been protected’ even if it had subsequent- 
ly appeared that no felony bad been 
actually committed. Further, it is the 
duty of a peace officer, on a reasonable 


charge of felony being made to him by. 


a private person against anyone else, to 
take the supposed offender into custody 
(“Halsbury'’s Laws of England,” Hailsham 
edition, Vol. 9, p. 87). In the Susséx 
case, Lord Hewart pointed out that there 
was a reasonable charge and consequent- 
ly the defendant police officers were 
not only entitled, but bound, tc act as 
they did. z 

Even a private person may arrest for 
felony a person whom he has reasonable 
cause to suspect of having committed 
the crime. But in order that he may 
justify his action he has to show, unlike 
the peace officer, that the particular 
felony for which the arrest is made has 
been in fact committed. | 

Sympathy may sometimes be felt for 
an innocent plaintiffin a suit for wrong- 
ful arrest; but the police would be 
unduly hampered in carrying out their 
duty of promptly arresting offenders if 
they had to prove more than reasonable 
ground for their actions.—Justice of the 
Peace, dated March 30, 1935. 


Suspected Persons. 

A question in the House of Ocmmons 
suggesting a growing impression that char- 
ges of loitering with intent to commit a 
felony “are indicative of police persecu- 
tion of unemployed persons” was, as the 


-respectable people; 


Home Secretary said, a suggestion which 
would be rightly resented by every 
member of the Metropolitan Police. A 

That an appreciable number of the 
men who are charged as suspected per- 
sons turn out to be unemployed is natural 
enough; men with regular work are far 
less likely to feel temptation to steal 
and far less likely to have time 
to loiter. But that is very difierent 
from police persecution of the unemployed, | 

Charges of this kind present features 
that may people consider unsatisfactory, 
Tt is said that men are convicted, not 
for what they have done, but because of 
their previous characters; and that by sta- 
tute it is provided that in proving the 
intent to commit felony it is not necese 
sary to show that the suspect was guilty 
of particular acts, if, from the cireum- 
stances of the case and his known 
character, the Court is satisfied as to such 
intent. But in practice magistrates do not 
convict unless the defendant's actions are 
such as would arouse suspicion in the minds 
of reasonable men even if committed by 
and, although ..evi- 
dence of bad character is admissible as 
part of the case for the prosecution, it 
is quite commonly withheld unless and 
until, the Court being satisfied that there 
is some sort of a case to answer, sch 
evidence is asked for. 

hen all is said and done, the “sus- 

pected person” charge may contain 
objectionable elements and could be us- 
ed improperly by police officers if they* 
were unscrupulous; but so long as mae e 
gistrates are careful to test the evidence 
and to refrain from convicting unless it 
is clear beyond resonable doubt, there is 
much danger of innocent men being con- 
victed simply by reason of previous 
convictions. It would be very. difficult to 
keep down certain classes of offences of 
stealing unless ithe power existed to deal 
with those properly suspected of loitering 
with the intentiontocommit them.—J ustice 
of the Peace, dated March 80, 1935. 


The Indian Federal Court. 

We referred recently (ante p. 193) toa 
representation which has been set by the 
Bar and other legal societies in Calcutta 


-against certain provisions of the India Bill: 


which might have the effect of admitting to 
the higher judicial posts in Pndia civil 
servants who have not had the requisite 
legal training and experience,’ and we 
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Sxpressed the hope that the representation 
would be considered when the part of the 
Bill dealing with the Judicature (Part IX) 
was considered in Commitlee. This part 
was reached on Monday last, and the 
discussion on it continued on Tuesday. The 
point as to judicial qualification affects 
the Federal Court and the Provincial High 
Courts, and as regards the Federal Court 
Mr. Galbraith, K.O., moved an amendment 
to provide that the Chief Justice should be 
a barrister of England or Northern Ireland 
of at least 15 years’ standing, or a member 
of the Faculty of Advocates in Scotland of 
the like standing, and in the courseof his 
speech heread the most important part of 
the representation to which we- have re- 
ferred. The amendment, he pointed out, 
only adopted the practice which for 150 
years had prevailed with regard to the 


- Chief Justices of Oalcutta, Bombay and 


Madras, nor was it aimed at excluding 
Indians, since the calls to the Bar include 
a.very large percentage of our Indian 
follow-subjects. We gather that the 
Solicitor-General, while recognising the 


_ value of the work done by Civil Service 


Judges, agreed that the Chief Justice of 
the Federal Court should have normal 
legal training, and on. his undertaking to 
introduce words to this effect, Mr. Galbraith 
withdrew his amendment. On another 
amendment the Solicitor-General agreed 
that the qualifying period for the Chief 
Justice of the Federal Court should be 
increased to 15 years.—The Law Journal, 
dated April 6, 1935. 


The Provincial High Courts. 

A similar question was raised with regard 
to the members of the Provincial High 
Courts by amendments moved by Sir Gerald 
Hurst, K. C., and the Duchess of Atholl, 
the proposal being that the Chief Justice 
and not less than one-third of the mem- 
bers of a High Court should have had 
legal training. In the Federal Court discus- 
sion the point had been stressed that 
legal training was necessary for the 
decision of the constitutional questions 
which would come before the Court. As 
regards the High Oourts, Sir Gerald Hurst 
desired to keep the judicial and the exe- 
cutive elements as far as possible separate, 
and he called in aid Lord Hewart’s ‘‘ New 
Despotism.” Neither of these points—either 
as to the Chief Justice or as to the pro- 
portion of legally trained judges—was 
successéul. Sir R. Craddock, from his 
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Indian experience, described to the Com- 
mittee the training .and experience which 
members-of the Indian Civil Service who 
choose the judicial side really have, and 
as regards independence of the executive, 
he said that in fact when a civil servant 
became a judge he put off the executive 
side and asserted the independence proper 
for the judiciary. The Solicitor-General 
adopted a similar argumeat and declined 
to admit that there should be distinction 
adverse to civil service judges as regards 
the constitution of a Provincial High Court. 
But he admitted that such a judge should 
not be eligible as of course for the office 
of Chief Justice, and was willing to consider 
a provision that he should not be eligible 
until after service for three or four years 
as a judge .of “the. High Court. The- 
Duchess of Atholl’s amendment fixing one- 
third as thé proportion for lawyer judges 
was pressed to a division and defeated 
by 220 to 55. But we presume this will 
not prevent the modification suggested by 
the Solicitor-General, andthe debate on 
the Judicature Clauses has been useful.— 
The Law Journal, dated April 6, 1985. 


Of Faise Statements and Perjury. 

Not once but several times during the last 
few months High Oourt Judges, after long 
and patient hearing of witnesses under 
examination and cross-examination, have 
described their statements, made on oath. 
after they have been lawfully sworn, in the 
judicial proceedings, as false or incredible 
and even as a “tissue of lies.” This kind 
of lying seems to be very like the stuff of 
which the crime of perjury is composed, 
and I have seen letters expressing surprise 
that criminal proceedings do not always 
follow the expression of judicial opinion. 

There are many difficulties. Almost 
incredible (in number) are the false state- 
ments made on oath in judicial proceed- 
ings, material in those proceedings, but. 
which the witnesses believe to be true. 
Proof, sufficient to satisfy a Jury, especially 
when the accused is supported by efficient 
advocacy, is very difficult in nearly all 
cases. Moreover, lying is a question of 
fact; in which the opinion of a High Court 
Judge is as nothing in itself and unreliable 
as an indication of a Jury’s finding. 

16 would not be forthe edification of the 
legal saints (if any) ifthe result of a civil 
ease turned on the view that A. wasa 
witness of truth and B.aliar;.and there- 
after on an indictment against B. for 
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perjury the Jury found (in effect) that B. 
was atruthful, innocent fellow, implying, 
maybe, that A. was not.—The Law Journal. 


The Truth on Oath. 

Occasionally in Court a witness will drop 
a remark, not necessarily material in the 
proceedings, which sinks into every ear, 
even those of the drowsy posl-prandial 
period, with conviction of truth poignant 
and profound. Sucha remark was made in 
answer toa question of Mr. Sharpe, by a 
My. Barnett, not long ago in the High 
Court. I believe Mr. Barnett wasa dealer 
in manuscripts or first editions, and the 
question was in the nature of a financial 
inquiry. Said Mr. Barnett: “In cashT 
have nothing, in stock Lam rich.” 

One could almost’ “heat, the silent 
acceptance and see the invisible nod with 
which the junior row,as’oné: man received 
this statement.,, They knew how true it 
was. Go to afd fro inthe Tem>ple—and 
even in Lincoln's Inn—and you wil. observe 
so many Oounsel fully qualified and 
equipped. Learning, law reports, clerks, 


circuits, sessions, costume, fightirg spirit, 


means of transport; not without briefs, 
perhaps, of the devilling poor-person or 
running-down quality; genuine seekars after 
work within the rules of etiquette; but 
the Inland Revenue People could probably 
endorsed this testimony, that while the stock 
is plentiful and of good quality the cash 





Wit & Humour. 


Waste Not, Want Not.—“Why do you 
want your letters returned?” asked the 
girl who had broken the engagement. 
“Are you afraid that I'll take them to 
court?” 

“No,” sighed the young man, “but I 
paid to have those letters written by an 
expert, and I may use them again some 
day.”-—Case and Comment. 


New Signature.—å negro scrubwoman 
came into the lawyer’soffice to collect her 
regular monthly wages. As she could not 
write, she always made her mark onthe 
receipt book—the customary “A.” On this 
occasion she made a circle instead. 

“Why don't you make the crcss, as 
usual?” asked the lawyer. 

“Wel,” Linda explained, earnestly, “Ah 
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receipts disappointing.—The Law, 


Journal. 


are 


' Juvenile Delinquents. 


Dr. G. Elmore Reaman, President of the 
International Council for Exceptional .. 
Children, is of opinion that the work of 
Juvenile Courts in dealing with manifest- 
ations of Lhe criminal instinct in theyoung - 
could be better done in the schools. He 
contends that the atmosphere of the Juvenile 
Courts tends to make the children who go 
before them “blase” and lose there respect’ 
for law. Onthe other hand hethinks that: 
the discipline of the school promotes that: 
respect. He suggests that small extra staffs 
of teachers should be on duty at the school 
daily at 4p. m. to take care of the leisure 
time ofthe children, and that those who: 
have been guilty of some form of delin- ~ 
quency should be compelled to spend somé 
of their leisure time in the schools with a 
view to the improvement of their morals 
by the admonition of the teachers. Is thig 
another step in the forward movement of 
bureaucracy at the expense of the Courts,? - 
Be that as it may, the suggestion: that 
extramural jurisdiction over the conduct-of 
pupils should be -given to the schoolg 
brings to mind the old story of an English 
public school master who threatened to flog 
every boy who wasn’t pure in heart.—The 
Canadian Bar Reviéw. 


ae 


done married yesterday, an’ changed mah ° 
name. —Case and Comment. 


Not Quite.—This little Negro took 
bankrupicy and almost got away with it. 
Lawyer Thomas R. R. Cobb of Atlanta 
Georgia looked from his house to see three 
little Negroes making away with law books 
hehad stured in the yard. Cobb gave 
chase. One little Negro shook off his 
companions and with law in his wagon- 
and law at his heels ran down the 
street. 

The law at his heels prevailed. Oobb 
judiciously heard the Negro’s pleas and. 
let him go—but not until he had recovered 
three bulky volumes of Remington on Bank- 
ruptey.—Case and Comment. š 


INDIAN 


CASES 











1935 


Ng 
JOURNAL Vol. 156 © 


[The Editors do not hold themselves responsible -for the views expressed by contributors.) 








CRIMINAL LAW IN 1934. 
(Concluded from page 5 (Journal) Ind, Cas., Vol. 156.)- 


Regarding the question of discharging 
the jury on the ground of misconduct, 
their Lordships Guha and Nasim Ali, JJ. 
of the Caleutta High Court in Nagen 
Kundu v. Emperor, 149 Ind. Cas. 319; 35 
Or. L. J. 943; 1934 Ind. Or. R. 712; 
Orl. Ap, No. 732 of 1933 say that where the 
question of misconduct on the part of 
the jury or similar sufficient cause arises, 
the Sessions’ Judge has inherent power to 
discharge a jury and empannel another. 
This power is not covered by any pro- 
vision of the Code of Criminal Procedare 
the matter being one for the Judge's 
discretion. Itis to be-noticed that so far 
asit deals with any point specifically, the 
Code of Criminal Procedure must be 
deemed to be exhaustive and the law must 
be ascertained by reference to ifS pro- 
vision but where a case arises which 
demands interference and it is not with- 
in those for which the Code specifically 
provides, their Lordships are of opinion 
that it would not be reasonable to say 
that the Court bad not the power to make 
such order as the ends of justice require. 

In England, the Judge has the power 
to discharge the jury, if necessity arises, 
before or after the verdict and in the ab- 
sence of any provision tothe contrary in the 
Indian Statute relating to procedure, a rule 
recognised under the English Law, which 
is not a mere rule of practice and 
procedure, but a rule embodying a princi- 
ple of justice, may safely be applied. 

With reference tothe charge to a jury 
and the duty of a Judge to marshall 
evidence, a Special Full Bench of the 
Oaleutta High Court, consisting of Lort- 
Williams, M. O. Ghose and McNair, JJ., 
have laid down wholesome rules for the 
guidance of the judiciary in Emperor v. 
Molla Khan 148 Ind. Cas. 172; 35 Or. L. 
J. 601; AT R 1934 Oal, 169, 
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Justice Lort- Williams says that whatever - 
the conditions and difficulties may be 
in this country, Judges, Advocates and- 
Police must realise that in a trial, where 
a man’s life issin “jeopardy, it is essential 
to take the. greatest possible care to avoid 
mistakes beingzmade., It is not sufficient - 
for the Judge simply* to point out this 
piece cf evidence and that, this pre- 
sumption and that, this bit of law and 
that. It is his duty to help and guide 
the jury toa proper conclusion. It 1s his 
duty to direct the attention of the jury 
to essential points. It is his duty to point 
out tothemthe weight to be attached to 
the evidence and it is his duty to warn 
them gravely about the responsibility, 
which rests upon their shoulders in a trial: 
of this kind, and -to impress upon them 
that if there is any doubt in their minds, | 
they must give the benefit of that doubt, 
to the accused. It may be said that the ` 
learned Judge, has done all this, and on 
searching through the charge, it will be. 
possible to find something said some- 
where upon each of these matters. But 
that is not enough. His Lordship Justice 
Lort-Williams says in conclusion that 
‘Gt ig the manner of saying it, the arrange- ° 
ment and the structure of his charge, which 
will make it either of value or valueless to’ 
the jury.” 

Relying on the Privy Council decision 
Basil Ranger Lawrence v. The King, 145 
Ind, Gas. 209; 34 Or. L. J. 886; 
34 Or, L. J. 886, their Lordships 
3. K. Ghcse and Kbundkar, JJ., of 
ihe Calcutta High Court have held in 
Ilu v. Emperor, 193 Ind. Cas, 451; 36 Or. 
L. J. 358, that the expression “Summing 
up the evidence of the prosecution and 
defence” under s. 297, Qriminal Procedure 
Code, does not mean that a Judge should 
give merely a summary of the evidence, 





18 
He must marshall the evidence, so as to 
bring out the lights and the shades, the 
Probabilities and the improbabilities, so 
as. to give proper assistance tc the jury 
who are required to decide whica view of 
the fact is true. On a question of mis- 
direction as to evidence the High . Court 
has to see whether it is reasonably pro- 
bable that the jury would not have 
returned the verdict but for the misdirec- 
tion complaimed of. 

Section 307, Criminal Procedure Code, 
places a powerful weapon in the hands 
of the Judge in the moffusil, and it is not 
available to a Judge of the Hizh Court 
sitting in Sessions to prevent miscarriage 
of justice, on account of wrong verdict 
on the part of the jury and it is necessary 
that the trial Judge should for himself 
appreciate the evidence and forn his own 
opinion on the case so, as to see whether 
itis necessary for the ends of justice to 
make a reference against the verdict. 

It may be noted that in the case of Basil 
‘Ranger Lawrence v. The King, 145 Ind. 
Cas. 209; 34 Or. L. J. 886. Lord Atkin 
said as follows :— 

“Nor are their Lordships satisfied that 
in any case the jury mtist have returned 
a verdict of guilty: It is true that there 
was evidence against the accused but 
aclose scrutiny of the evidence fails to 
satisfy them that upon a proper direction 
the jury might not reasonably have come 
to the conclusion that the guilt of the 
accused was not. established beyond a 
reasonable doubt.” 

At thesame time it must be ncted that 
the . Appellate Court cannot ‘interfere 
with the verdict of the jury unless there 
has been a misdirection on the part of the 
Judge. Their Lordships Sulaiman, O. J. 
and Barris, J., of the Allahabad High 
Oourt in Bansidhar v. Emperor, 153 Ind. 
Cas. 364; 36 Or. L.J.322 have held that 
only when there has been a misdirection 


on the part of the Judge, the Appellate. 


Court can go into the question >f fact 
and examine the evidence. By merely 
showing that the prosecution stcry was 
improbable or that there were material 
discrepancies, or even contradictions in the 
evidence Counsel for the accused cannot 
succeed in persuading the Court to set 
aside the conviction. 

The Sessions Judge is only a Judge on 
questions of law on which point, hie opinion 
is conclusive, but on questions of fact, 
he can only express his opinion and must 
leave the decision to the jury. No doubt 
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the Judge must point out the import- ` 
ant evidence in the case as well as 
emphasise the points for or against the 
accused, draw the attention of the jury 


-to the contradictions and discrepancies in 


the evidence and even express his own 
opinion as to what conclusions the evidence 
on particular points leads to, provided 
he makes it perfectly clear to the jury 
that they are the final Judges on the 
questions of fact. It is not for the Sessions - 
Judge to propound ‘new theories which 
have never been suggested at the bar 
and to put them before the jury, which 
would have no other effect than that of 
confusing them. Of course where he is 
satisfied that there is no legal evidence, 
against any accused person, he is bound 
to tell the jury that there is no such 
evidence and that they should -acquit that 
particular accused. sae : 
Regarding the question whether s. 342, 
Criminal Procedure Code, is a mandatory 
provision, the violation of which would 


-vitiate a trial irrespective of the nature 


of the jurisdiction of the High Court— 
Appellate or Revisional, Justice Jai Lal of 
the Lahore High ‘Court in Anand Parkash 
v. Emperor, 153 Ind. Cas. 446; 36 Or, L. 
J.401 has held that so far as the Lahore 
High Court is concerned, it is settled that 
if the Magistrate omits to examine the 
accused, with reference to the evidence 
given against him after the close of the 
prosecution case the trial from that stage 
is illegal even if the accused had been 
previously examined. 

His Lordship says : e 

“The learned’ Counsel for the Crown 
made reference to some cases decided in 
other Courts in which it has been held 
that the omission to examine the accused 
under similar circumstances, is a mere 
irregularity, which is curable under s, 537 
of the Criminal Procedure Oode. That. 
however is opposed to the view consistently 
takea in this Court and I must follow 
the view taken in this Court, Some cases, 
in which it was held that when a case 
is before the Court in exercise of its. 
jurisdiction as a Court of revision, the 
accused must, in addition to the existence 
of theirregularity show that he has been 
materially prejudiced by the action of 
the Magistrate in omitting to examine him, 
have no application to the facts of the 
present case owing to the nature of the 
Jurisdiction that was exercised by the 
Court in those cases, and it wal express- 
ly stated in those cases, that if tite case 
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had been before the Court, in exercise 
of its appellate jurisdiction, it would have 
felt bound to send it back for re-trial to 
the trial Court, from the stage at which 
the irregularity occurred.” $ 
In this connection it may be noted that 
Justico Pandrang Row of the Madras 
High Court in Marudamuthu Padayuchi v. 
Raghava Sastri 153 Ind. Oas. 297; 36 ©. 
L.J. 307 has held that thə omission to 
examine the accused for a second time 
under s. 342, Criminal Procedure Code, 
during a de novo trial is not an illegality, 
which in itself vitiates the trial but only 
an irregularity to which s. 537 of the 
Criminal Procedure Code, applies. His 
Lordship rightly points out that the Full 
Bench ruling in Varisat Rowther v, Em- 


peror, 73 Ind. Cas. 163; 24 Cr. L. 
J. 547; 44 M L J 567, does not 
go to the length of laying down 


that the cmission’ to examine the accused 
for a seccnd time during a de novo trial 
is an illegality, which vitiates the trial. 
It is not necessary that in every de novo 
trial, there must be afresh explanation of 
the accused unders. 342 of the Criminal 
Procedure Code. The object of s. 342, 
Criminal Procedure Code, is to provide 
the accused with an opportunity of being 
told by the Court of the matters 
appearing in evidence against him and of 
explaining the same. This object will be 
fully achieved though the statement under 
s. 342, Criminal Procedure Code is taken 
once only, i. e, during the first trial. 
Regarding the inherent power of the 
High Court to interfere suo moto, with the 
esentence and conviction of persons who 
e have not chosen to appeal to the High Court, 
their Lordships Shadi Lal, C.J. and 
Abdul Rashid, J. of the Lahore High Court 
have held in Mangal Singh v. Emperor, 
150 Ind. Cas. 21; 35 Or. L J. 1046; 
A I R 1934 Lah. 346, that the High 
Courts, when dealing witha casein appeal 
or revision, are competent to acquit an inno- 
cent person although he had failed to exercise 
the right of appeal. It has been laid down 
in the case of T. R.S. Chariv. Emperor, 10 
Ind. Gas. 792; 12 Or. L J.250 that in exercise 
of revisional] jurisdiction, the High Court can 
on the appeal of one accused, deal with the 
sentences passed on- the other cc-accused, 
who have not appealed. Their Lordships 
followed a case reportedin Broja Rakhal v. 
The Empress,5 C.W.N.330 in which a 
Division Bench of the Calcutta High Court 
held that the High Court has power under 
8. 439, Criminal Procedure Code, in a 
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proper case, to deal with the cases of 
accused persons, not appealing against 
their convictions, while considering and 
trying the appeal preferred by some other 
persons and they held that clause (9) of 
the section does notin any way affect the 
jurisdiction vested in the High Court to 
deal with their cases. Pi 

Over ruling the case of Parashram Bhika 
v. Emperor, 143 Ind. Cas, 239; 3t Or. L. 
J. 564 a Full Bench of the Bom- 
bay High Court, consisting of their Lord- 
ships, Beaumont, O. J, Rangnekar and 
Divatie, JJ. in Ramachandra v. Emperor, 
155 Ind. Cas. 101; 36 Cr. L. J. 643 have held 
that under s, 437 of the Criminal Prozedure 
Code, the Sessions Judge or the District Ma- 
gistrate has jurisdiction to set aside the order 
of a Magistrate discharging ths accused 
under s. 209 of the Criminal Procedure 
Code, if he is of opinion that the order 
is improper. It is not necessary at all 
that the order should be perverse or 
manifestly contrary to the evidence in the 
case. 

After a careful consideration of the sec- 
tions and the cases, the Full Bench laid 
down the following rules:—. 25, 

(1) It is competent t6- the Committing 
Magistrate at any stage’ of the preliminary 
inquiry to discharge thé accused if he con- 
siders the charge to be groundless for 
reasons to be recorded by him. (2) The 
Committing Magistrate is entitled to weigh 
and appreciate the evidence led on behalf of 
the prosecution and on behalf of the defence, 
and if on a consideration of this evidence, 
he is of opinion that there are not sufficient 
grounds of committing the accused for trial, 
orinother words, that there is no case which 


- would fairly justify or sustain a conviction 


at thetrial, or no evidence on which any rea- 
sonable person can hold the accused to be 
guilty, then it ishis duty to discharge the 
accused. (3) If after a charge is framed 
and a list of further witnesses put in by the 
accused and the Magistrate after examining 
any such witnesses thinks that there are not 
sufficient grounds for committing the accused 
for trial, it is his duty to cancel the charge 
and discharge the accused. 

"Regarding the question of transfer, a Fall 
Bench of the Allahabad High Court consist- 
ing of Sulaiman, C. J., Mukerjee and King, 
JJ.in Kashi Ram y. Emperor, 149 Ind. Cas. 
420; 35 Or. L. J. 982; AIR 1934 All. 489, 
held that if there was a case made 
out for transfer, the order should be 
made forthwith tor else the application 
should be dismissed or rejected. The matter 
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should not be made kept pending till the 
entire evidence had been recorded, especial- 
ly when the ground for the transfer is that 
the Magistrate had no jurisdiction. 

In the above case, it may be noted, an 
application was made for the transfer of a 
case from the file of the Sub-Divisional 
.Magist: ate and the District Magistrate re- 
fused to interfere at once, but ordered that 
the trial be expedited and that the records 
be submitted with evidence for final orders. 
It was held by the Full Bench that sucha 
procedure was clearly illegal. 

His Lordship Shadi Lal, O. J. of the Lahore 
High Court in Jamsher v. Emperor, 153 Ind. 
Oas. 272; 36 Cr. L. J.381 has held that 
under s. 562 of the Criminal Procedure 
Code, an order of imprisonment on failure 
to furnish security cannot be added to 
an order of release on probation of good 
conduct. When the surety of ce of the 
convicts gets his security bond zancelled, 
he should be given an opportunity to 
execute another bond with fresh security. 

His Lordship also held that there is no 
warrant for the proposition that-if an 
accused person fails to furnish security 
under the aforesaid section, he should ‘be 
detained in prison till -the exp:ration of 
the period for which the security was to 
be given? In the event of failure to 
furnish security, the Magistrats should 
pass a sentence which should Le a nominal 
one. 

The treatment of the subject under 
consideration in this article will be in- 
complete without a prominent reference 
being made to a recent case decided by 
a Full Bench consisting of their Lord- 


ships, Sir Owen Beasley, C. J., Sir V.. 


Ramesam, Madhavan Nair, Curgenven, 
Cornish, Burn and Pandrang Row, JJ. ot 
the Madres High Court in Ramanuja 
Iyengar v. Emperor, \1934) M. W. N. 1410 
(Cr.) in which their Lordships have cealt with 
and decided the scope of clause 26 of 
the Letters Patent in a most exhaustive 
and critical manner. 

In the above case the learnec Crown 
Prosecutor sought to assail the certificate 
of the Advocate-General given under clause 
26 of the Letters” Patent by taking a 
preliminary objection as to the validity 
of such a certificate on the ground that 
any such certificate would be incompetent 
in the absence of any decision on a point 
of law submitted to and decided by the 
trial Judge. The Full Bench upheld— 
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Madhavan Nair and Ourgenven, JJ. 
dissenting—the preliminary objection and 
held that the point of law referred to in 
clause 26 of the Letters Patent means 
only a point of law submitted to and 
decided by the trial Judge. Their Lord- 
ships also held that the Advocate- 
General's judgement, as regards 
error and as regards their being points 
of law decided, was open to be questioned 
by the High Court. In the course of this 
judgment the Full Bench considered’ a 
previous Full Bench decision by five 
learned Judges of the Madras High Court 
reported in Narayana Iyer v. Emperor, 
(1930) M. W. N. 249 (Cr. 49) in which the 
same preliminary objection as that raised in 
this case, wastaken and a direct decision 
on the point was given. But ultimately 
the later Full Bench dissented from the 
decision in the earlier Full Bench. The 
earlier Full Bench held that a mistake 
made by the trial Judge in stating the 
law to the jury is a misdirection and 
amountsto a decision of a point of law. 
Wallace, J., who delivered the judgment 
of the Court (Eddy, J., dissenting) held 
that the words ‘decision of a point of law’ 
are not confined to the point of law speci- 
fically put up and decided by the trial 
Court. They include in his opinion all 
matters decided or which fall to be decided 
by the trial Judge in the case. They in- 
clude his conclusions arrived at and stated, 
whether right or wrong. They also include 
what he does not state. In his view the 
word ‘decision’ includes every mental 
conclusion on which the charge or judg- 


mentis based whether stated correctly or 


misstated. It includes, directions, mis- 
directions and non-directions to a jury. 
The earlier Full Bench held that, misdirec- 
tion includes not only error in laying 
down the law by which the jury ought 
to be guided, but also a defect in summing 
up the evidence orin not summing it up 
or in summing it up erroneously, such error 
and defect being, in all cases, an infringe- 
ment of the law laid down ins. 297 of the 
Criminal Procedure Code, which applies to 
all Criminal Courts including the Sessions of 
the High Court. ts 

But the later Full Bench decision dis- 
sented from the view of the earlier Full 
Bench as stated above and has made it 
clear that an omission to sum up the law 
to the jury, cannot be a decision upon a 
point of law although it would be an error. 

LJ 
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THE PURVIEW OF SECTION 53 OF CODE OF CIVIL PROOEDURE 
(ACT V OF 1908), EXPLAINED 


BY 


Mr. K. S. Gumbhir, B. A. (Hons), 


Section 53 of Civil Procedure Code, runs 
as follows: — ~ f 

“For the purposes of 8. 5 i 7 
in the hands of a son or sae eee to 
is liable under Hindu Law for the payment of the 
debt of a deceased ancestor, in respect of which 
a decree has been passed, shall be deemed to: be 
property of the deceased which has come to the 
hands of the Son or other descendant as his legal 
Tepresentative , 

This section is an explanation to ss, 50 
and 52 of Civil Procedure Code, and 
enacts the recognised rule of Hindu Law 
that members of a joint Hindu family 
may not escape the payment out of the 
joint family property of any debt incur- 
red and decreed against their father before 
his death, provided that such debt is not 
tainted by immorality or illegality. Thus 
the ancestral property of the surviving 
members of the joint Hindu family being 
liable under the Hindu Law for the pay- 


ment ofa father’s debt, is deemed for the ` 


purposes of s. 50 to be the property of the 
deceased which has come to the hands of 
the surviving members as his legal re- 
presentatives. The point for determination 
is whether the legal representatives of the 
deceased father canin execution proceedings 
challenge the legality of the debt in both 
or any of the following cases:— 

(a) Where the decree is not merely an 
ordinary money decree but a 
decree under O. XXXIV, Givil 
Procedure Code, 

(b) In the case of an ordinary money 
decree. 

I will discuss both 
order. 

(a) When a decree has been passed under 
O. XXXIV, Civil Procedure Code, specify- 
ing the liability of certain debt. Legally 
speaking the question can be put like this. 
Whether tie legal representative of the de- 
ceased jucgment-debtor can object that the 
property Is made liable under O. XXXIV 
Civil Procedure Code, and can the objection 
be enquired into by tbe Court in the execu- 
tion proceedings or must a separate suit 
be brought. From s. 53 it is clear that 
the property can be followed by the decree- 
holder In execution of his decree without 
his obtaining a decree tothe effect that the 
property ° is liable for the debts of the 


these points in 


LL. B, P. C. S., Gold Medalist, 


Sub-Judge, Khanewal, 


deceased. But the objections of the legal 
representatives that the original debt was 
tainted with immorality or illegality can- 
not be enquired into by the executing 
Court under s. 47, Civil Procedure Code, 
for although legal representatives are in 
the eye of law parties to the suit yet the 
second cqndition required for ths proper 
applicability of s. 47 is wanting, 1. e., the 
question must also relate to the execution, 
satisfaction, or discharge of the decree. 
Really speaking the objections that the 
debt on the foot of which the decree under 
O. XXXIV was obtained was tainted with 
immorality or illegality is a question which 
calls in question. the validity of the decree 
itself which no executing Court has ad- 
mittedly any power to challenge. There is a 
volume of authority in support of the above 
view and if any authority is needed it is 
contained in Shiv Dass Singh v; Karam 
Chand &. Sons, 153 I. O. 772. E 


(b) To my mind there is no,distinction 
if in the above-mentioned facts a simple 
money decree had been passed against 
the deceased judgment-debtor for the 
following reasons: — 


1. No distinction is drawn bys. 47, 
Civil Procedure Code, between the 
functions of a Court executing a simple 
money decree and one executing.a decree 
under O. XXXIV, Civil Procedure Code, 

2. Although s. 47 compels the executing 
Court to decide whether any person is or 
is not a representative of a party, it does 
not entitle a person who has been im- 
pleaded as a representative of a judgment- 
debtor to attack the validity of the decree, 
thus giving him rights in the execution 
Courts wider than those of the judgment- 
debtor’s himself. 

3. No questions other than those arising 
between the parties to the suit in which 
the decree was passed or their represen- 
tatives and relating to the execution, 
discharge, or satisfaction of the decree can 
be determined by the executing Court and 
all such questions must be determined 
by a separate suit. Now the question 
that the debt on the foot of which a decree 
was obtained was immoral or illegal is a 
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calls in question the decree itself 


whereas an executing Court is not entitled 


discharge, or satisfaction of the decree, for to go behind the decree. 


INCOME TAX IN RESPECT OF FOREIGN POSSESSIONS. 


By T.J. Sophian. 


An important judgment has been recently 
given by the Court of Appeal, witk regard 
to income tax on foreign possession: Kneen 
v. Martin. It may be useful to consider 
this case together with another recent de- 
cision of the Court in Hall v. Mariars (18 T. 
O. 148), since these cases do suggest means 
of avoiding the liability to tax in respect 
of such sources of income. 

Income from “foreign possessions,” is 
taxable under Case IV and Rulesi and 2 
of Case V of the Income Tax Act, 1918. 
These rules, however, differentiate to some 
extent between the various classes of 
foreign possessions. The word “possessions” 
- in this connection has a very wide meaning, 
and it clearly includes “securities” on the 


one hand, which come under Case IV, and. 
which, 


stocks, shares and rents on the other, 
come under Rule 1 of Case V. 

As Lord Herschelrstated in Colquhoun v. 
Brooks (1889, 14 H. O. 493): 

“[‘Possessions"] seems lo indica:e an 
intention to cover...something more 
than ‘property.’ And it is difficult to 
see why, unless the intention were to 
embrace something more, the latter 
word wae not used. ‘Possessions’ is a wide 
expression ; it isnot a word with any 
technical meaning ; the Act supplies no 
inter pretation of it. I cannot see why it 
may not fitly be interpreted as relat- 
ing to all that is possessed in His 
Majesty’s Dominions out of the United 
Kingdom or in foreign countries, and 
which isasource of income. And if 
so, I donotthink any violence would be 
done to the language if it were hald to 
include the interest which a 
person in this country possesses in a 
business carried on elsewhere.” 

Now, although ‘securities’ and “stocks, 
shares and rents” are “possessions,” they 
must nevertheless fall to be taxed under 
Case IV and Rule 1 of Case V respectively, 
and not under Rule 2of Case V, within 
which all other kinds of foreign possessions 
are comprised. 

Tt would appear that one of the essential 
conditions to render a person chargeable 
to tax in respect of foreign possessions is 


“residence.” Furthermore, as in the case 
of foreign possession falling within Rule 2 
of Case V, for example, another essential 
condition for chargeability is the receipi of 
the sums in question here. 

Kneen v. Martin would appear to add a 
further condition, which is applicable to 
every case, viz., that it isonly theincome 
from foreign possessions, and not the capital 
thereof, that is taxable. 


The proposition which the Crown put 
forward, though unsuccessfully, in the 
above case was that all sums received from 
abroad were chargeable to tax, irrespective- 
ly of whether or: not such remittances were 
of income or of capital, though on the other 
hand, the amount of tax‘to be charged there- 
on was tobe based on the actual amount of 
the income arising abroad, and not neces- 
sarily on the whole amount of the reniit- 
tances received here. 

The Court of Appeal, kowever, held that 
no tax was chargeable unless the ‘remit- 
tance received hele was a remittance of 
income, Whether asum in question is to 
be regarded as incomeor as capital must 
largely be a question of fact, which, how- 
ever, in some cases may not be very easy 
to determine, especially where the income 
has been invested, and the sums remitted 
directly represent the proceeds of the sale 
of such investments. It should be noted 
however, that for tax purposes income 
does not necessarily cease to be income by 
reason of the fact that it has been invested, 
so that the proceeds of sale of such invest- 
ments may nevertheless be treated as 
income, 


The suggestion, however, has been put 
forward in certain quarters that the income 
arising abroad fom foreign possessions 
cannot be regarded as "income" for the 
purposes of tax unless it has arisen or 
accrued at atime when the person entitled 
thereto was resident here or was otherwise 
amenable to the tax laws of this country. 

It is to be observed that the sums in 
question in that case represented in part 
the proceeds of sale of investments made 
out of income arsing abroad at a time 
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„when the assesses wa8 not resident in this 
country. 

As already indicated, in certain circum- 
stances the receipt here of tke inccme from 
a foreign possession is necessary in order 
to create a liability to tax. 
“receipt” there must, as Lord Lindley stated 
in Gresham Life, etc. v. Bishop (1902, A.O. 
at p. 296), i 

“be a person to-receive and a person from 

whom he receives, and something re- 
ceived by the former from the latter, and 
in that case that something must be a 
sum of money—a mere entry in an 
account which does not represent such a 
transaction does not prove any receipt 
whatever else it may be worth.” 

A receipt, therefore, may be either actual 
or constructive, e. g., by the settlement ofan 
account, although no money passes. Indeed, 
it would appear that anything which 
constitutes a receipt amongst business men 
would be regarded as constituting a receipt 
for this purpose. : S 

The case of Hall v. Marians is of parti- 
cularinterestin this connection, since there, 
by a seriesof transactions, the virtual benefit 
of the foreign income was enjoyed here 
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without its receipt, on the other hand, in 
this country, 

The facts were briefly as follows. A 
person had a share in a business carried on 
in Colombo, and the income therefrom was 
paid into a hank in Colombo and there 
invested» The assessee, who was resident 
in this country obtained overdrafts from 
an English bank on the strength of these 
investments. Subsequently those overdrafts 
were transferred to the bank in Colombo, 
but for this purpose an entirely new and 
independent arrangement to which different 
conditions’ applied was entered into with 
the bank in Colombo. 


Subsequently the bank in Colombo sold 
some of the investments held by them, and 
thereby discharged their own overdratt. 

It was held that no part of this foreign 
income had been received in this country, 
and that no liability to tax accordingly 
accrued, : 


This case, :no doubt, may serve as a 
useful precedent for persons residing here, 
who may -be desirous of enjoying here the 
benefit of their foreign income without there- 
by attracting tax thereto. ~The Law Journal, 


— 


Extracts from Contemporaries. 


Vicarious Liability. 


A case in which Messrs. Rye and Eyre, 


a firm of solicitors, were ealled upon to 
epay income-tax ona sum of money paid 
e by them at the request of a client to a 
person resident abroad presents features 
of general interest to solicitors. A 
Mr. Barton, a theatrical manager, formed 
a company with the object of performing 
in London an English version of a play 
called “Desire,” by M. Sacha Guitry. 
Pending the formation of the company 
Mr. Barton negotiated an agreement with 
M. Guitry’s agent fot a licence for the 
performance of the Play on payment of 
royalties, one of the terms being that, on 
the agreement being signed, £300 should 
be paid to M. Guitry in advance and on 
account of royalties, Messrs. Rye and 
Eyre acted solicitors for Mr. Barton and, 
after its incorporation, for the company, 
and on the instractions of Mr. Barton in 
due course paid the £3¢0 in accordance 
with the agreement to M. Guitry’s agent 
out of moneys they held in hand on 
account of the then proposed company 


and which were at the disposal of Mr. Bar 
ton. The production of the play resulted 
in aloss to the company, and no further 
sums became’ payable or were paid to 
M. Guitry. The £300 had keen paid with- 
out deduction of tax; and the Revenue 
Authorities subsequently endeavoured, 
without success, to persuade Mr. Barton, 
M. Guitry and M. Guitry’s agent to pay 
income-tax on ihe £-300. They thereupon 
made an assessment on Messrs. Rye and 
Eyre in the sum of £67 10s. It was not 
disputed that M. Guitry’s usual place of 
abode was not within the United Kingdom, 
and that the £300 paid to him was a 
payment on account of royalties paid in 
respect of a copyright of which he was the 
owner. The assessment was ‘confirmed by 
the Special ‘Commissioner, whcse decision 
was affirmed by Mr. Justice Finlay and 
the Court of Appeal, and has now been 
upheld by the House of Lords. It was 
heid throughout that Messrs, Rye and 
Eyre were persons “through whom” the 
payment of the £300 was made within the 
meaning of r, 21 (1) of the Rules applicable 
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to. All Schedules of the Income Tax Act, 
1918, so..as to make them liable for the 
tax. The “final position is, therefore, that 
the words of the Rule ‘‘person.. through 
whom any ‘such payment is made” ara 
not to be construed as referring only to 
an agent of the recipient, but mar include 
solicitors in the position of the present 
appellants.—The Solicitors’ Journal. 


Law and the Schoolboy. 

During a case at the Lewes PERN ‘a 
schoolboy witness was asked by S_r Henry 
Curtis Bennett whether he was going to 
the Bar when he left school. “No. sir” 
replied. “Not even after your experience 
here to-day?” “No, sir.” Lord Hewart 


suggested that he might re-cons:der his- 


decision, but he only shook his head. 
This scale of values seems to be that which: 
Lord Darling once indicated in his sum- 


ming-upin an action for negligence brought. 


by a boy against a rural district ‘eouncil : 
“One might be quite as happy w-th little 
money in the navy as one could >e with 
a lot of money at the Bar. “There may 
be nothing in the world now open to the 
boy but ‘to become a King’s Counsel, or 
worse, a Judge.” The majesty of the law 
does not always impress the minds of 
children. The future Lord Chancellor 
Hatherley accompanying his father, a 
City Alderman, to the Old Bailey, took 
an early disgust to the proceedings there, 
and when he went to the Bar ipzactised 
in Chancery. On the other hand, it was 
a case at the Bath Quarter Sessiors which 
first turned the youthful mind of the 
future Mr. Justice Day to the law. Sahe 
Solicitors’ Journal.’ 


_Adoptinga Family.—-She: “I can not 
marry you, as Í do not love you. but I 
will be a sister to you.’ 


He. “Fine. How much do you think 
our father is likely to leave us?'—Case 
and Comment. 


Post Scripts.—A certain cliert who 
‘evidently came from a section of the 
country where bad roads were p-entiful 
and school houses were hid behine bush- 
es, went into an attorney's office recently 
with: a _ letter in his hand that the 
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“receive 
. justice from an alien Magistrate.” 


“appreciated. ‘Thus, 


he ` 


“sn, he replied ; 
` yells of the prisoner to whom the punish- 
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Justice in the Raw. 

A recent letter in The Times suggested 
that most African. natives "prefer some- 
times to suffer wrongfully at tke hands 
of their own tribal Judges rather than tó 
to. apparently higher form . of 
Though 
this is probably often the case, the dually 
of British justice is nevertheless generally 


in a Rand, Court on’a serious charge. No 
Coutisel appeared for him, and the inter- 
preter asked: ‘Haven't you a lawyer to 
talk for you?” Pointing to the red-robed 
Judge, the man replied : *. “No. What 


‘do I want a lawyer for ? That old chief 


with the red blanket will see that I get 
justice.” The ‘writer of the letter also 


. argued that the niceties of European Law, 


whereby offenders might escape through 
a flaw..in procedure, was regarded as “a 
strarige form of lunacy.” That, of course, 
is nof so much the native ag, the lay mind 
ab work. A story from India tells of an 
officer exercising judicial functions: when 


-an epidemic had incapacitated tne local 
Magistrates. 


In one case, an old ruffian 
had cut off his girl-wife’s nose, but “his 
counsel started making out such a plausible 
case in his defence that ths temporary 
Judge, with his non-professional outlook, 
stopped him for, he said, “if you go on, 
I shall believe you against my own judg: 
ment.” He ordered the prisoner an im- 
mediate flogging. Told he could not do 
“Can't I? Listen” The 


ment was already being administered filled 
the Court.~—The Solicitors’ Journal. 


Wit & Humour. 


attorney had written him several days 
previous. With much excitement he 
opened the letter handed it to the attorney 
and said it had worried and confused 
him for several days because he could 
not understand it. The attorney carefully 
read the letter to him and then asked 
what part was misunderstood. With a 
loud voice the client replied, “Why that 
P. 8. note at the end of the letter. I 
do know a guy by the name of Shaw 
but his first name doesn’t start with P. 
Anyway he has no right to be mixed up 
in my business."—Case and Comment, 
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LA W—1910-1935 


By Ti R. FITZWALTER . BUTLER, Esq., BaRRIsTER-aT-Law. 


It is probably .true to say that during 
the last twenty-five years criminal law has 
attained a greater degree -of lucidity. 
and certainty than any.other branch of 
law. This fact is “due to, a variety of 
causes. . In the A 


a considerable advance towards a criminal 
code; and a‘number of important con- 
solidating statutes dealing with the.sub- 
stantive branch of ‘the Jaw were’ passed— 
notably, the Perjury Act, 1911, the Forgery’ 
Act, 1918, and the Larceny Act, 1916. The: 
care and thoroughness with which these’ 
statutes were drafted is exemplified by the 
fact that very few cases necessitating their’ 
interpretation have arisen. It must be’ 
remembered, too, that some fifty years. 
previously, in 1861, there had already been 
a codification of other large sections’ of' 
substantive law, especially that dealing 
with offences against the person. It would, 


ehowever, be a mistake to suppose that,” 


e because large sections of substantive’ law 
have become embodied in clear and com- 
prehensive statutes, the 
the old common Jaw has altogether disap- 


Rep, 335; (1933) 1 K. B. 529); in which it, 
was held that the old commen law misdeme- 
anour of doing an act tending to effect a pub- 


lic mischief still exists, and that to give false ` 
a bogus crime, ' 
and thereby to waste the time of the police - 


information concerning 


and expose innocent ‘persons to the risk 


of arrest, falls within the ambit of the‘ 


offence. It is, however, perhaps to bere- 
gretted that the nature of this particular 
misdemeanour has not received a‘ closer 
definition. As the law at present stands, 
it is not altogether clear what ‘kind of acts, 
other than those of the kind above referred 


to which’ appear tohave become increasingly 
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[ first place,” during” the- 
second decade of this century, there was- 


importance of, 

7: still depend for the most part on the com- 
peared, ‘This is clearly instanced by the ` : 
recent decision of Rex v. Manley (148 L. T. : 


“common in recent years; would fall within 


`~ the category of “public mischief.” Though 


‘a certain elasticity in .the common law, 
sò as to enable it.to meet the varying 
éonditions .of different times, -may be 
. desirable, it is also.much to be desired 
that everyone can know beforehand with 
certainty whether a particular course of 
conduct is.or is not criminal. Again, the 
old common, law -prineiples as to evidence 
of the corpus delicti. sufficient to sub- 
.stantiate a charge of murder, in a case 
“where no body has been found, were con- 
sidered recently in Rex v. Davidson (25 
Or, App. Rep. 21). , That case was re; 
-markable forthe fact that, apart from the 
prisoner's own statements prior to trial 
and his evidence on oath at the trial, there 
was no evidence that the person, alleged 
to have been murdered was dead, but the 
jury nevertheless convicted ‘and the con- 
viction was upheld on appeal. Indeed, not 
merely with regard to evidence of the 
corpus delicti, but with regard to almost. 
all the principles involved in the gravest 
of all crimes, might it be said that they 


mon law. i 


“+ Secondly, indictments have been „very, 
greatly simplified and freed from technicali-. 
ties by the Indictments Act, 1915, which, 
introduced a simples and straightforward 
form of indictment for every offence. Since’ 
the passing of the Act, cases arising out, 
of defects in indictments—once a fruitful 
source of criminal appeal—are now com- 
paratively rare, though tbere have been’ 
a few cases recently where acount in an’ 
indictmert has been held bad in that it. 
charged two or more offences in the alter-. 
native, and a conviction has been vitiated 
- on that ground alone: see, for example, - 
’ Rex v. Disney (149 L. T, Rep. 72; (1933) 2, 
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26 
K. B, 188) and Rex v. Wilmot (149 L.T. 
Rep. 407). 

Thirdly, a number of doubtful points 
affecting criminal law and procedure have 
been elucidated by the Court o: Criminal 
Appeal, which came into existence in 1908. 
Before the institution of that court, apart 
from the occasional decisions of the Court 
for Orown Oases Reserved, which from 


time to time did exhaustively consider 
really important points, many rinciples 
‘of law” had- to be gleaned from 


summings-up at the Central Criminal Court 
or at assizes, and the reports containing 


these points of law were sometimes’ frag-- 


mentary or incomplete. Even after twenty- 
seven years the work.of the Court of Crimi- 
nal, Appeal remains substantial in volume, 
and the number of appeals which are 
heard each year shows no sign of decrease, 
but the most casual observer wiil not fail 
to realise that few points of reel law or 
practice now fall to be decided. The vast 
majority of appeals turn upon matters ap- 
plicable: only to- the particular case, and 
more -often than not the adequacy or 
inadequacy ofthe particular summing-up 
is: the determining factor. Appeals from 
the Court: of Criminal Appeal to the House 
of. Lords, which can be brouzht only 
when- “a point of law of exceptional public 
importance " is involved, are now extremely 
rare. Last year, for the first time since 
1921, one such appeal was heard by the 
House of Lords, in Director o; Public 
Frosecutions v. Maxwell (151 L. T. Rep. 477), 
which decided that, as a general Tule, it 
is-not permissible, when a prisone> has put 
his’ character in issue, to altack his charac- 
ter “on the basis of 
has resulted in an acquittal. 

Within the last few weeks the House 
as Had again- to determine a criminal 
appeal in Director of Public Prosecutions 
v. Woolmington (The Times, April 5 and 6), 
and’. the- case is momentous in that a 
conviction of murder was, in the result, 


quashed. After: a disagreement of one. 
Jury, the appellant was convicted on a. 
re-trial'at assizes; and complaint was made. 
in the Court’ of Criminal Appeal that the’ 


judge at that trial had misdirected the 
jury: on 
proof. The appeal was dismissed by that 
court, but a further appeal by tre con- 


victed- man to the-House of Lords was” 
yet given’ 


allowed: The House has not 
the reasons: for their decision, 
form a-landmark in’ 
criminallaw; . “ 


which will 
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the incidence of the burden’ of: 


in the” development’ of. 


15610 


Often, too, appeals to the Court of Crimi” 
nal Appeal are concerned merely with the 
question of severity of sentence. It should 
not be forgotten also that the Court does 
sometimes allow an appeal purely on 
questions of fact, i.e. on the ground that 
the verdict was unsatisfactory or cannot be 
supported, having regard to-the evidence. 

A striking example of an appeal which 
succeeded on pure fact was-Rex v. Wallace 


m 


(23 Cr. App. Rep. 32), in which, for the — 


‘first time for twenty years, a person con- 
-victed on a charge of murder walked out 


of the dock scot-free on the determination 
of his appeal, though there was no alleged 
misreception of evidence, no alleged: mis- 
direction, and nothing in the conduct of 


‘the trial of which any complaint could be 


made. Sinee the hearing of that appeal, 
in one other case, Rex v. Martin, Ansell 
and Ross (24 Cr. App. Rep. 117), two per- 
sons convicted of murder have been. set 
at liberty by the Court of Criminal Appeal, 
but;-in that case the convictions were. 
quashed on the ground of misdirection 
by the judge. 
~ Passing now from substantive law. to 
the procedural side, the most striking change 
affecting criminal procedure which reéent. 
times have witnessed is the abolition of 
the Grand Jury. Grand Juries were 
suspended during the -latter years of the 
war, and after the war experienced opinion- 
varied considerably on the -advisability- 
of their re-establishment. Even in 1933,. 
when, for all practical purposes, they finally. 
disappeared under the Administration of- 


Justice (Miscellaneous Provisions) Act, 1933, , 


loud voices were raised in favour of their’ 


on their behalf were really twofold. In 

the first place, it was said that, Grand- 
Juries being largely. drawn from county 

magistrates, their attendance at assizes 

enabled those magistrates to familiarise. 
themselves with the administration. of., 
criminal justice by a High Court judge 
and to hear any observations he might ` 
make on matters affecting that administra-. 
tion. Secondly, it was urged that the fact . 
that bills were occasionally thrown out., 
by a Grand Jury constituted an additional , 
safeguard to an innocent person wrongly . 
charged. There was, doubtless, someting’: 
to. be said in favour of . both these . 
proposition but with regard 


to the 
first, it may be observed that Judges , 
of assizé have frequently. since. the. aboli- F 
~ tion’ of” Grand Juries invited | County 


retention. Apart from the appealof his- ° 
‘toric tradition, the arguments put forward- 
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‘magistrates -to -continue to attend the 
-assizes, if they .possibly can.do so, and 
many do attend; and with regard to the 
second, the number of bills thrown out 
.by Grand Juries was exceedingly small, 
and in a very weak case proceedings can 
still be brought to an end in limine by 
.the prosecution deciding to. offer no evi- 
-dence or the judge directing the jury to 
acquit after the -principal witness or 
witnesses have been called. Moreover, 
any. possible hardship caused to accused 
persons by the disappearance of the Grand 
Jury has been more than counterbalanced 
- by other concessions which the Legislature 
has afforded, The increased facilities for 
-obtaining free legal aid available under 
the: Poor Prisoners’ Defence Act, 1930, are 
certainly a benevolent indulgence ta 
persons charged with crime. Free legal 
. aid, especially when assigned in the early 
stages of the case, as it now frequently 
is, is generally a real advantage to “a 
prisoner, and on a charge-of murder ‘a 
prisoner without means is now able undér 
‘the above Act to secure the service of 
King’s Counsel for his defence. It may, 
however, be thought that one result of the 
Act is that committing justices are often 
teo willing to assign prisoners free legal 
. aid for the mere asking, and that it would 
‘bé better if they made more searching 
- inquiries to assure themselves, first, that 
the prisoner is really without means, and, 
„secondly, that either some substantial 
defence has been foreshadowed (which was 
the condition precedent to the assign- 
-ing of legal aid under the original 
Poor Prisoners’ Defence Act of 1903) or, 
-at any rate, that the nature of the charge 
is such that legal aid is, in the interests 
of justice, desirable, ag is usually the 
. case on a charge of rape or kindred offences. 
‘,Much, too, has been done of late towards 
securing an accused person an expeditious 
| trial. Indeed, the timehonoured gibe re- 
garding “the law's delay” seems now to 
. have little sting as far as criminal trials 
are concerned. Many offerices which could 
. formerly be tried only at quarter sessions 
or assizes can now, with the consent of the 
prisoner, be dealt with summarily, and 
-delay is thus avoided. It should, however, 
.-be observed that the practice occasionally 
adopted of “reducing charges,” i. e., prefer- 
ring a charge less serious than that war- 
ranted by the evidence merely in order-to 
bring the matter within the ambit of 
summary jurisdiction, has more than once 
aroused, adverse comment from judges of 
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assize ‘and -appears to ‘be entirély wrong 
Again, the jurisdiction’ of quarter sessions 
has been considerably extended ‘by the 
‘Criminal Justice Act, 1925, so that courts 
of quarter sessions can now often do the 
double duty of acting as.a relief t6.the 
assizes and-of providing an earlier trial, 
‘More important still is the fact that under 
a series of legislative enactments culminat- 
ing in the Oriminal ‘Justice Act... 1925, 
the ancient common law principle of local 
‘venue for crime, under which each county 
‘was regarded -as a distinct territorial unit, 
has largely disappeared. Not merely. "is à 
‘uniform venue for all indictable offences, 
irrespective of the place where the crime 
was actually committed, created by ‘séc. 
“11 of that Act but, further sec. 14 gives 
committing justices power, subject to 
‘certain minor restrictions, to commit to 
“any convenient assizes or sessions.” It 
appears to be -manifestly desirable that, if 
‘a prisoner is committed a little too ‘late 
to take his trial at the normal county 
assizes, it should be possible to expedite 
trial by sending him to some neighbour- 
ing assizes on the circuit, or that a prisoner 
should be committed for trial to a borough 
“sessions within the county instead of the 
county sessions, if the latter are compara. 
tively distant in point of time, But, ‘as 
long as the circuit’ system survives—and 
_it seems probable that as regards criminal 
business its main features are not ‘likely 
to undergo any very serious alterations—the 
practice.of committing cases from various 
and distant parts of the Kingdom to the 
merely ~ because 
that court offers the advantage of monthly 
sessions, except during August, seems less 
-warrantable, and likely to impose an undue 
strain on the highly efficient machinery 
of that court. Speaking broadly, however, 
this extended power of committal ‘ig ‘to 
be regarded’as generally beneficial in 
securing the swift administration of justice. 

There is, however, another matter with 
‘regard to which the criticism has often 
been made that sufficient steps have .not 


_yet been taken to ensure the fair trial 


of an accused person. Grave prejudice 
may sometimes be caused by the publicity 
given in the Press to the evidence at ‘a 
preliminary investigation before justices, 
Though it appears that justices have power 
on such an occasion -to-close their court, 
the power is hardly ever exercised, and 
accordingly reports of evidence given at 
preliminary investigations are often a pro- 
minent feature in the newspapers. Some 
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check, it is true, is exercised by the possibility 
of proceedings for contempt of court or for 
libel. against a newspaper which offends 
- in the direction of unfairness or inaccuracy, 
and it must be conceded that, generally 
Speaking, the Press exercise discretion 
‘and restraint in such publications, but it 
is none-the-less true that existing safeguards 
are only partial. Moreover, newspaper 
reports of evidence- given at preliminary 
investigations, especially in, cases which 
excite public interest, must often lead to 
discussion ‘of the issue in all its aspects, 
‘‘and.thus it will happen that the actual 
“jurors who serve at the trial, not knowing 
‘beforehand that they will be called on to 
‘serve, will have discussed the issue widely 
‘and heard all manner and kind of random 
‘Opinion - expressed upon it. . Day-to-day 
reports of trials lasting more than one 
day. are not open to the same cbjection, 
-because by the time when .tke report 
appears the jurors who try the case have 
-heard the evidence from the witnesses 
„themselves, are cognisant of their .own 
„position as jurors, and have generally been 
‘warned by the judge not to discuss the 
„case with anyone outside their body. The 
day, therefore, may come—and many per- 
| sons qualified to speak on such matters have 
expressed the hope that it wil—when 
‘reports of evidence given at preliminary 
investigations will be prohibited in toto 
<- Thesubject of punishment is too vast and 


` important to admit of more than a few words | 


, here. Those who hoped at the time of the 
-institution of the Court of Criminal Appeal 


`, that some kind of standardisation of senten- _ 


ces would be arrived at have been disap- 
. pointed; the circumstances of individual 
. cases vary so enormously that nothing 
of the kind has proved to be practicable. 
A few broad principles asto the measure 
of punishment have been establisked. For 
, example, it has been laid down that an 
old offender, who commits. some petty 
“Crime involving a small monetary sum, 
. must not receive a sentence out of all 
proportion to. the intrinsia nature of the 


offence merely because a number of pre- . 


, vious convictions are recorded against him. 
‘Again, it has been held to be wrong to 
impose a sentence severer than that war- 
ranted by the nature of the offence merely 

. because the prisoner has, in the opinion 


of the judge, committed perjury in the- 
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‘witness-box. Again, the prevalence of A 
particular class of crime in a locality may 
sometimes be a ground for passing 2 
sentence severer than that which would 
normally be imposed. Broadly speaking, 
sentences are less severe than those imposed 
at the beginning of the century. A: youth 
-under eighteen may not now, in any circum- 
stances, be sentenced to death, nor a youth 
-under seventeen to penal servitude, and 
imprisonment may be imposed on offenders 
under seventeen only as a last resort, when 
there appears to be no other available 
-means of-dealing with the case: Indeed, 
every effort is now made to avoid sending 
youthful offenders to prison. It should, 
‘ however, be observed that though, speaking 
generally, punishment appears to have 
become more lenient in recent years, in 
one or two respects an increased severity 
is discernible. The punishment of whipping 
for offences of robbery accompanied by 
violence or circumstances of aggravation 
is probably imposed with greater frequency 
than at the beginning of the century, as 
it is felt to be the only effective- means 
.of dealing with these offences, which have 
become alarmingly common in recent, years, 
-It has been found necessary also to provide 
increased punishment for offences committed 
with the aid of firearms or imitation fire- 
arms. One wonders, too, whether the toll 
of the roads, if it continues at the present 
rate, may not lead to offences arising out 
of the negligent driving of motor vehicles 
being visited with more severe punishment 
- than is usually awarded at present. 
The question of p¥nishment will always” 


=, 


~ 


. remain an extremely vexed one, and it ig e 


probable that some of the other develop- 
ments affecting criminal law which have 
been outlined in this article will be re- 
. garded in a greater or less degree as 
controversial. Undoubtedly opportunity 
will still be found for improvement in 
- detail both on the substantive and on the 
. procedural side of the law, but it may safely 
be affirmed that the last quarter of a cen- 
tury has seen great advances towards 
clarity, . freedom from technicality, hum- 
anity, and expedition in this branch of 
our legal system, which will always be 
one of ,the most -widely discussed both 
inside and outside the limits of the Profes- 
sion. :-—The Law Times. 
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PROSECUTIONS FOR INDECENT PUBLICATIONS. 2g eka KAT gee 
-- In the Bessie Cotter case, ....seccsrecesseees it is true, as the article already quoted 


GE Aa a nb ee NN -sevessseee-Feferred, the de- 
fendants pleaded guilty to the charge of 
publishing an indecent book; and the 
earned Magistrate's task was, ‘therefore, 
not difficult. In some of these cases, how- 
ever, the subject-matter of the pro-eedings 
‘consists of a book, or magazines, or pic- 
tures, about which there is room for an 
honest difference of opinion. 
The writer ofthe article at page 256 re- 
‘fers to “thé quite simple law on the subject 
of indecent publications,” and seems to 
‘think ‘there ought to beno real difficulty 
in applying it. Undoubtediy the law is 
simple, but I venture to suggest that its 
‘application to particular sets of fact is not 
always easy. “We all differ,” he says, “as 
to where the line ought to be drawn. We 
can all easily discover where we must draw 
Ib e 
_ Exactly how is the publisher, or his reader, 
to discover where he must draw the line? 
‘Of course, he can easily keep on the safe 
side of the law by refraining from publish- 
‘ing anything that could possibly be tke 
strbject of objection by the strictest and 
‘narrowest critics; but that would preclude 
him from publishing some of the best 
‘works of modern writers which seems to 
-the vast majority of readers perfectly 
harmless. He must, of course, exercise his 
“judgment to the best of his ability, and it 
is true that heis not bound to run very 
- serious risks. : hoe 
Occasionally, however, a book is produced 
about which unbiased opinions are definitely 
divided. Some readers find in it the 
greatest literary merit coupled with serious 
purpose; others label it as one more at- 
tempt to score a success: by depicting vice 
and either making it attractive or seeking 
- to excuse it. Such a book inevitably leads 
_ strict people, troubled by its possible effects 
. on the young, to complain to the authorities. 
Chief constables or other officials then 
- exercise their personal judgment and act 


or not, as they think fit. Perhaps proceed- . 
ings are begun, and the decision has to be . 


taken : is this indecent or not? 


The decision will usually be that of a, 


‘Magistrate or Magistrates ` in petty or 
‘quarter sessions. They will apply the test 
laid down in R.v. Hicklin (1868) L. R. 
2 Q. B.360; is the tendency of the book 
-to deprave and corrupt those whose minds 
are open to such immoral influenees and 
inte whose hands it may fall? And while 


asserted, that modern young people are 
‘less. likely to be easily corrupted than were 
those of sixty: years, ago, it has to ‘be 
‘remembered that there: will always be: 
number, even if it be a diminishing number, 
of -those who are open to corruption and 
‘likely to be corrupted by reading books 
‘dealing too outspokenly with sexual subjects. 
-It is not enough to say that the healthiest- 
“minded people are not likely to be’ hurt 
-by a -publication if it is calculated to 
harm the minds of a substantial number 
-of readers who are, without being morbid, 
more susceptible. If it be true that to the 
pure all things are pure, it is almost true 
that to the morbid most things are impure. 
“Readers of The Maurizius case will. recall 
‘the plight of the prisoner after years of 
incarceration, tortured by sexual thoughts 
and desires: stimulated by what would be 
to most -people. insignificant sights, That 
was an extreme example which illustrates 
-tke point as to morbid susceptibility to im- 
- moral influences, and it is not suggested 
-that a book should te judged indecent 
‘because of such people. Between the 
morbid and those who are almost immune 
from corruption are the many, not abnormal 
-in any way, who are likely to be corrupted 
by impure books. These the law must 
protect. . : ; 
Is ‘an ordinary Court of petty or quarter 
-sessions the right tribunal to determine 
this question of indecency? I suggest 
. that it is not, for the reason that this is not 
a question of pure Jaw or pure fact, but one 
of individual . standards of morality or, 
perhaps one might say, taste. Upon no 
-subject, save perhaps religion, do the 
opinions of moderate, sensible men and 
women differ so violently as upon that of 
decency in literature and art. Standards 
alter from time to time, but they’ can 
never be regarded as fixed or uniform at 
a given time. To put it bluntly, it may 
often be just a matter of chance whether 
a book is to be condemned ‘or not, 
according to the constitution of the Court 
on the day of the hearing. Where one 
Magistrate or bench might pronounce a 
beok to be outspoken but quite wholescme, 


. letting in a little light on some subject 


hitherto kept too much hidden, another 
might find it indecent, unpleasant and 
harmful. Each might be quite reasonable, 
though only one could be right. i 

The position js unsatisfactory, There 


“80 


can be no censorship of -books on the 
‘lines of the censorship of plays or films, 


e :that is clear.. There ought, none-the-less, 


«to be some sort of consistency, some 
:continuity of policy, less chanee about 
the matter. Because I do not bslieve a 
. Magisterial Court, still less a jury, to be 
the best Judges of literary taste and 
„standards of decency, I would suggest. the 
.establishment of a special tribunel to deal 
-with all cases of alleged indecent pub- 
-lications. Various interests shculd be 
‘represented upon it; religion, law, litera- 
ture, medicine, education, all these should 
_be included. And, of course, youth should 
.be there no less than old and middle age. 
‘This Court should try cases and punish 
.Offenders. From it there might be :an 
appeal to the Court of Oriminal Appeal, 
“which would be supplied with the reasons 
“for the decision of .the Court below. : 

This is‘only a suggestion. It is no doubt 
‘possible to.improve upon it. I -put it 
„forward as a basis for discussion. At 
- present no one knows how many undesir- 
able books may fail to be dealt with be- 
‘cause .of the difficulty of securing convic- 
stions, or whether some of those that are 
-condemned would not rightly escape if 
.there were an expert tribunal to set up 
-standards that might find fairly general 
. acceptance—-anything approaching an un- 
animous public opinion being, as we be- 
‘ lieve, impossible. 
“may do much harm by giving an adver- 
tisement.to. a book which, even if not 
found indecent, deserves not too wide a 
: circulation. For that reason it is perhaps 
. permissible to suggest that the cuestion 
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„circulation. 
‘be ‘seen in the windows of book shops of 


- was not done earlier. 


A prosecution that fails - 
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of proceedings being held in private, or 
publication of them restricted, is, another 


.matter worth consideration. 


It is sometimes said that unwholesome 
literature ison the increass and that its 
output ought to be checked. It will 
always be difficult to check it when the 
prospect of a successful prosecution is so 
uncertain, depénding on the personal views 
of individuals upon a debatable subject. 


‘With the establishment of a special Court 
.to deal with all such questions.there would 


be less uncertainty and more consistency. 


“More activity on the part of prosecuting 


authorities would, no doubt, follow, and a 
closer watch would be kept upon the output 
of doubtful literature. ' ; 


It is worth pointing out that if proceedings 


in these cases are to be really effective 
they must be prompt. It is almost useless 
fo condemn a book after it has enjoyed 
wide advertisement and attained a large 
Not long ago a book was “to 


the less reputable kind with a notice to 


.the effect that it was likely soon to be 


banned. If it was to be, it is a pity it 
Quick action as soon 
as an indecent book is published might 
lead tothe destruction of the publishers’ 
„whole stock and, incidentally, prevent its 
sale to English tourists abroad after it had 
been condemed in England. 

I do not believe in a policy of non- 
interference. J think there is areal evil 
with which the law should, and could, deal 


. more effectively than it does at present:— 


Justice of the Peace, dated May 11, 1935. >. 





Extracts from Contemporaries. 


‘Imprisonment for Debt. ` : 
We make no apology for returcing to 


this subject, which, apart from- its soċial | 


aspect, is of particular importance to those 
concerned with the enforcement of the 
‘ existing law and with the effectiveness, 
‘suitability or inadequacy of the remedies 
at present open to a creditor who seeks 
professional advice on ihe matter. Twa 
recent letters to The Times touck upon 
certain aspects of the problem. The writer 


of one of them complains that the existing . 


procedure in the county Court is costly, 
- cumbersome and in many cases quite 
useless when a creditor is confronted with 


“a debtor of the experienced ‘‘won's pay” 


‘variety. The writer, who is the secretary 


of a large mutual trade protection society, 
continues: “A committal order (most diffi- 


-eult to obtain in any event) is the last 


resource, and if the debtor, who can pay 
but will not, is still obstinate and goes to 
prison, that does not help the creditor in 
the slightest degree. Creditors do not 
want their debtors imprisoned—all they 
ask is that those who can pay, those, for 
example, who arein receipt of a regular 
and adequate wage bub who have no seiz 
able assets, shall be made to -pay”. ‘The 
question naturally arises as to the size- 
of that section of debtors prepared to 


“face imprisonment rather than . comply 
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-with an obligation which they àřə per- 
‘fectly capable-of ‘discharging. The num- 
ber of those ready to adopt the course 
which commended itself to Mr. Pickwick 
‘cannot be very great and must form a 
very small proportion of debtors. Is this 
an example of the hard case which makes 
bad law? Readers will draw conclusions 
from their own experience. That of the 
writer of the aforesaid letter, whose experi- 
ence in his official capacity is naturally 
considerable, suggests that if the remedy 
which exists in Scotland of attachment of 
income,.including wages, were available, 
imprisonment for debt in civil cases would 
soon be a thing of the pastin this country.— 
The Solicitors’ Journal, 


The Science of Hanging. 

_ A coroner’s jury, called upon to give 
a verdict in the case of a man who had 
been executed, recently embarrased the 
prison governor by insisting on the unusual 
formality of seeing the scaffold. Such 
inquiring minds would have found much 
enlightenment in Marwood, LEngland’s 
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gr atest hangman, who succeeded Calcraft 
at the Old Bailey. The genial Caleraft 


had been in the habit of presenting him- , 


salf at dinner on the last night of Sessions 
when he was given a glass of wine which ` 
he. drank to the health of his patrons, 
“expressing gratitude for. past_favours and 
hopes of favours to come.” But this official, 
who on the scaffold was. want to wear: a flower 


‘in his buttonhole,. followed old- fashioned 


methods,. used a gallows-tackle which had 
not been improved for over two centuries. 
and often left his victims struggling in 
the air for five minutes, owing to a short 
drop. Marwood, his successor, had the 
greatest contempt for his methods. “Old 
Caleraft strangled ’em. I execute ‘em,” 
he-used. to say. He was the first exe- 
cutioner to bring science to his craft, en- 
suring a swift and merciful death. He 
would often lecture to a circle of friends, 
at the “Golden Rose” tavern on the part 


of hanging and the advantages of the- 


‘“Marwood method.” The rope museum at 


his home was illuminating.—The Solicitors 


Journal. 


Notes of Recent -English ‘Cases. 


Administration—Public policy—Son mur- 
dering testatrix—Disqualification of son 
from benefiting under intestacy. 

The principle of public policy which - 
precludes a murderer from claiming a. 
benefit conferred on him by -his victim 
will preclude him from claiming a bene- 
fit conferred on him, in case of his 
victim’s intestacy, by statute. The 


principle must be so far regarded in the: 


construction of Acts of Parliament that 
general words which might - include cases 
obnoxious to the principle must be read. 
and construed as subject to it (Clauson, J. 
Cctober 3, 1934) Re Sigsworth; ik eae 
Bedford, 152 L T 329. 


“Insurance—Motor Car—Mis-statement in 


proposal form—Knowledge of mis-statement . 
by insurer's’ clerk—Affirmance of policy— 
Clerk's knowledge not communicated to 


management--E'ffect—Estoppel, if operates. 


insurance 


A proposal for motor car 
After the 


contained an untrue statement. 


>of money to 


Company’ 6 servant whose daty it was’ 69) 
admit the claim, the company paid a sum 
the assured in respect of 
damagetothe car on account of an acci- 
dent: Held, that there was no estoppel by 
virtue of the payment ‘debarring the’. 
company from repudiating the policy as 
the company was not-affected with. notice 
of the untrue statement until it came to 
the knowledge of the servant of the 
company who had to determine’ whether 
the claim should be admitted. (Branson, J. - 
January 14, 1935) Evans v. Employers": 
D T. 383 Insurance Association Ltd., 152. 
T.3 


Husbandand wife—Mairimonial offence i 
making a aaa 


—Evidence of spouse 
Corroboration—Necessity of. 


When a matrimonial offence is charged, : 5 


the evidence of the spouse making the 
_ charge should, if possible, ba corroborated, 
Magistrates should direct themselves that 


fact of the mis«statement had come to -it is saferto have corroboration, if possible, 


the knowledge of the insurer's clerk but 
before it came to the knowledge of the 


but when the warning has been given, 
and given in the fullest form, then therg 
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is no rule-of- law -which prevents the 
tribunal from finding the matte- proved 
in: the absence of corroboration (Sir Boyd 
Merriman, P., and Bucknill, J., Fsbruary, 
- 1935) B.-v. B, 152 L, T. 419, . | . 


s 


Practice—Action for damages for personal 
injuries—Payment into Court—Dzath of 
original plaintiff within seven days— 
Executor if can receive payment. 

Where in an action for damages for 
personal injuries, the defendant made 
payment into Court denying liability 
and within: eeven days of the payment, 
the plaintiff, the injured party, ‘died 
from, a cause not due to the injury and 
the executor being substituted as >laintiff 
applied for.payment of the money: Held, 
that: as the injured party’s death might 
affect the amount of the damages, the 
defendant should be given an opportunity 
to“ get an adjudication as- to whether 
there was a liability and if so what were’ 
the damages, and that no order should. 
be-made on the application except that the 
money should remain in Court (pu Perca, J.; 


February 11, 1935) Dawson y. Spaul, 152 and Roche, L. JJ., February 8, 1935), 
LT 444. ~ Marshall v. Lindsey County Council, 159 
se ee 2 ge oy ae TA, ai © the 
Negligence—Patient. admitted into - mater- = 
nity: home— Patient not informed. of prè-s — 4 
 REMEMW. 


Adoption by a Widow in Maharashtra 
‘and the: assent of Kinsmen.—By' 
Mr.A. G. WAGHOLIKAR, LL. B., PLEADER, 
Poona. Prica Re: 
KRISHNA BRrOTHERS, Poona, 2. 


the Bill introduced in the Bombay Legis- 
lative: Council -by Mr. Desai witha view 
to ‘over-ride the- effect of the recent Privy 
Council decision in the case of Bhimabai - 
v. Gurunathgauda, 141 Ind. Cas. 9. The 
learned author has endeavoured to “show 
that the principle of the old Full Bench 


case. of Ramji v. Ghaman, 6 B. 498, 
which has | been overruled’ by 
Privy Council . . does - not~- apply to 
modern. conditions, as thé growth of. 
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1-4-0. Musses.. Rama- ' 
I : “kar has discussed the 
‘This scholarly treatise is an answer to. 


the- ` 
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.vious case of puerperal fever in ward— 


Patient contracting that fever —Liability of 


owner of maternity home. 


The plaintiff was admitted in a mater- 
nity home belonging to the defendants 
for confinement. She was not informed 
of a previous case of puerperal fever in 
that ward seven days prior to her admis- 


Sion. , The ward had been disinfected but 


the home was not closed to patients on 
the doctor's instructions. The plaintiff was 
delivered the next day after admission and 
on the fifth day after that, she developed 
puerperal fever. Plaintiff sued the owners 
of the home for damages for breach of 
contract and negligence: Held, that the 
deféndants could not be held responsible 
for the negligence of the doctors, if any, 
as they were not acting as servants of 
the defendants, but (Per Greer and Roche, 
L. JJ., Maugham, J. contra) there was 
evidence on which the Jury could find 
that the matron was negligent in admitting 
the plaintiff into the: home on a date 
when she knew, or ought to have known, 
that there was grave risk of danger to the: 


plaintiff if so admitted (Greer, Maugham 


literacy and the consequent. sense 
responsibility in the womanhood of tc-day 
is a safe guarantee against the dangers 
apprehended in that decision. Mr. Wagholi- 
Privy Council 
decision from different points of view. He 
has quoted original Sanskrit texts and 
discussed them wherever necessary, besides 
reviewing judicial decisions bearing on 
the ‘subject. We have no doubt that this 
scholarly brochure will be of immense 
use to students of Hindu Law and to all 
interested in the question..-While con- 
gratulating . the learned 


tion all success, 
+ Ai ) 


Seri ra mankin 


t author on his. 
excellent production, we wish the publica- - 
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OROSS-EXAMINATION. | ae : 4 


BY OLAŬD MULLINS. 


One :of the functions of legal journals 
should surely be the discussion of practical 
‘difficulties arising in the working of our 
judicial machinery. Unfortunately; such 
discussions are rare, the reason probably 
being that, as I have written in this journal 


before, ‘English lawyers, however interested . 
they maybe in the science of lawmaking, |“ 
‘interested in the science of ` 
lawenforcing. “Several times I have written” 


‘are seldom : 


‘in these columns in’an-endeavour to provoke 
thought and obtain enlightenment on prac- 
tical problems of legal administration, 
and only once has: there been any sequel; 
then someone merely: wroté to say that he 
entirely disagreed: with everything I had 
written, giving-no arguments either against 
my views or in favour of his dissent. 

This article is written with the express 
Object of inviting opinions (either through 
these columns or direct to myself), for I 
‘am much concerned about a problem ón 

“* which text-bookg are silent but which faces 
+ me daily. Put briefly, it is- this:-in‘civil 
‘cases, must a court invite a litigant in 
‘person to cross-examine witnesses on the 
other side even if it is abvious that such 
litigant will be unable to do so? 

Our judge-made law, it must be re- 
membered, is laid down- by judges who; 
at least for many years, have not been-in 
County Courts or Police Courts where liti- 
gants in person abound. A litigant in 
person in the High Court is a-:person of 


education and usually has a solicitor-sitting. - 


next door. In °.County Courts and Police 
Courts (especially in the latter) the majority 
of the parties before us are simple people, 
and.their very- presence in court bewilders 
them, as is seen by their frequent stum= 
bling over the words of the oath. Their 
ability to cros:-examine is nil. 
invited to, do so, most of them begin a 
rambling account of their case, It they 
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„is no new development.: 


When-— is -50t appearing to be done. 


do ask any questiona, ahei : questions “are 
seldom ` relevant,’ and™ in some’ kinds. of 
case the only result i is to’ raise the tempera- 
‘ture of the proceedings." Toy 

These matters, are. particularly: important 
in husband-and-wife cases in-Policé-Courts, 
-a side of my work” in which .I‘take a ` 
particular : interest. Husband- deferidants 
have no desiré to cross-examine their wives; 
if they ‘attempt: to..do so,- much harm is 
“often done and’no enlightenment’ on’. the 
‘issue results; they are. perfectly. content 
<to await their’ turni to Sabat, their ‘side 
‘of the case, © ? sk) 

Only too frequently : ‘parties in: person. are 
‘snubbed -by the court’ for making speeches 
when .they-should -be cross-examining. This 
In Leslie Stephen's 
“Life » of Sir ‘James Fitzjames Stephen " 
(1895) that - ‘learned* judge is recorded” as 
Dorine Adi ~ 3 
i “A. defendant, confused. by. the’ uti- 

familiar autroundings. and. by the legal 
rules which: he: does ‘not understand, 
tries - to question the ‘adverse witness 
„and muddles.up the examination: with 
what ought .to be his speech. for. the 
defence;; and, not knowing. how: to 
cross-examine,. is at last -reduced : ~to 
utter perplexity and thinks.it respectfūl 
to be silent, This is a scéné which 
most lawyers know by. heart, -but 
which’ I can never hear without pain” 
(p. 210). 

I discussed this problem in ‘my. “Tn: Quest ji 
of Justice” (p. 247), but have never succe: 
eded in attracting to it the attention it 
deserves. : Ior it really is. a vital matter. 


` If a party is snubbed into :silence fer not 


having- the ‘ability <of ‘a Patrick Hastings, 
he is not getting a square deal. Justice 
Yet what 
is the remedy? In criminal cases, if the 
accused has no legal assistance, Į do not 


34 
say “Do you wish to cross-examine this 
witness?” but “You will be able to tell 
your story in a minute, if you wish. 
-While this witness is in the boz, do you 
want to ask him any questiors?” The 
result usually is temporary silence; the 
accused is content to abide his time. I 
am ‘satisfied that this slight, but very valu 
able, change i is perfectly legal. 

But in husband; -and-wife cases, the c con- 


stant reiteration_of.. „thia. formule (withino.- 


results in ninety-nine cases out of a hundr- 
ed) introduces an undesirable’ element of, 
formality into what should be a peaceful 
inquiry into domestic differences. The ” 
‘husband-defendant - -is' eager: to tel) his 
‘version! of the ; dispute and is; perfectly 
satisfied with ‘his. opportunity ,of doing so. 
If he does question his wife, he usually 
‚doeg harm ‘without in: any. may helping the 
court; or himself.: 

Where, seither in orna or civil proce- 
edings, . 
. nation, I always. assume: the -urden of 
‘putting aterial- points: to the ‚witnesses 
‘concerned, recalling them'as may be neces- 
isary. In’ that way I. am: satisfied that 
justice, is ‘done - and: that it appzars to be 
done. But my problem is whether: it ‘is 
legal to omit thé invitation to cross-examine, 
‘even when (|) -the: party shows neitber 
desire nor.. ability to do” so, and (2) the 
court does all necessary: cross-examination. 
T Stephen's “Digést of: the Law of, Evi- 
-dence” (p; 144) says jthat “witnesses ex- 
amined in open court must first: bé examined 
-in chief, then _.cross-exdmined, and then 
re-examined,” Stephen's “ Histozy of the 
Criminal Law” (I, p. 431) says that “‘cross- 
‘examination is a highly charactezistic part 
.of an English trial, whether criminal or 
:eivil. . < Cross-examination is`no doubt 
Jan: absolutely indispensable instrıment for 
.the discovery of truth.” But is it ‘“ indis- 
pensable’ when, as stated above, it cannot 
‚in ‘fact be. achieved and when the same 
results are’ better obtained in another way? 

In Mr. F.: Mead’s edition of ‘‘ The Office 
of: Magistrate” I find this problem faced 
to some éxtent: 

The. defendant-in-person usually 
begins at once “to: make a ssatement. 
He should not be checked in this, but 

‘allowed to ‘runon’ and sc disclose 

the facts which constitute his defence, 
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there is in fact no‘ ercss-exami-. 
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and the our, by putting question® 
to the witnesses based upon the de- 

fendant’s statement, will thus be able 
to achieve on the defendant's behalf 
a successful cross-examination” (p. 37) 

Mr. Mead applies this to both civil and. 
criminal cases, but in criminal cases opr 
theory is that an accused shall make no 
statement until a prima facie case against 
“him has been established. And he does not 
_say. whether, in-his_opinion, the invitation 
to cross- examine must always be given. 

This problem has been in some measure 
tgekled in the Juvenile Courts. Clause 9 
(2) of: the Summary Jurisdiction (Children 
and Young - Persons} Rules, 1933; provideg 
‘as follows : 

“ If in any case where the child or young 
person is not legally’ Tepresented . the 
child or. young person, instead of asking 
‘questions ` by , way of cress-examination, 
makes assertions, the -court shall then put 
to- the. witness such questions as it thinks 
mecessary on behalf of the child or young 
person, and may for this purpose, question 
‘the; child or young person in order tò 
‘bring out or clear up any point arising out 
of any such assertions.”. ; e t 

‘This rule does not obviate the: necessity 
to invite the child. to cross-examine, hut, L 
should doubt whether that invitation is in 
practice always given; it must be almost 
farcical in plenty of cases to give it. °:- : 

: I can-see, nothing to conflict with the 
shighest standards of justice in ‘dispensing 
with. the. invitation to cross-examine, at 
least in civil cases, provided (1) the party 
obviously cannot and does not wish to® 
cross-examine and (2) the court assumes e 
the, duty of putting all relevant: points 
made by the party to the opposite side. 
But. the question is whether this is. legal. 
Personally; I find it difficult to beliéve 
that.the High Court would ever interfere 
with a decision on this, ground alone 
Probably an appeal would never be made 
on the point, but it would be valuable 
to have opinions about it, for the point 
arises dozens of times a day in :Police 
Courts, and is of the utmost importance 
in the question, now being. considered. by 
a Home Office Departmental Committee, 
of the “application of conciliation methods 
to matrimonial disputes,” —The ' Law 
Journal, : 





1085 


JOURNAL 


ae 


85 


THE DUTY TO MINIMISE DAMAGES IN TORT. 


Ir has long been the law that the inter- 
vening act of the plaintiff in increasing 
the damages which he has’ suffered as a 
result of the intentional or ‘negligent act | 
of the defendant will prevent him from | 
recovering that proportion of damages” 
which he need not have suffered.. It is his 
duty to minimise his damages as ‘far as 
he possibly can, and he must not, for ex- 
ample, make an ea’ gratia payment to a 
servant of his who has’ been injured, or to. 
the’ relatives of one who has been killed, 
by.the act or default of the defendant, ' 
The leading example of this is io be found | 
in the case of the s. s. Amerika (1917, A. 
C. 39). There the Crown claimed, inter’ 
alia, the capitalised value of pensions. paid | 
voluntarily to` the relatives of decéased: . 
members of the crew of a submarine sunk - 
by the negligence of ‘the’ defendants, and ` 
the- House of Lords held that the damage ' 
so claimed was irrecoverable on the ground , 
of remoteness, as the pensions were not due 
as of right, but were paid ex gratia by the , 
Crown. - Lord Parker, at p. 42, said : . 

>. + “No ‘person aggrieved by an injury, 

ig by common law éntitled to increase 

his claim for damages by any voluntary , 
act., On the contrary, if is his duty, 
if he reasonably can, to abstain from ` 

“any act by which the damage could. 

in any way be increased.” 


The duty to mitigate the damages in 
contract was 
count Haldane, L. C., in the case of The 
British Westinghouse Electric and Manufae- 
turing Co., Ltd.. (1912, A. O. 673), where he 
says (p.. 689) : 

“the fundamental basis is thus com- ' 
pensation for pecuniary loss naturally | 
flowing from the breach, but this ‘first 
principle is qualified by a second” 
which imposes on a plaintiff the duty 
of taking all reasonable steps to miti- 

- gate the loss consequent on the breach, 

and debars him from claiming any 
part-of the damage which is due to his ` 
‘neglect, to: take such steps.” 


‘In the words of James, L. J., in Dunkirk 
Colliery Co. v. Lever’ (1878, § Ch. D. 20): 
..° “the person who has., broken the. 

contract is -not to be exposed to ad-. - 

`, ditional costs by reason of the- plaint- , 
` iffs not doing what they. ought to. 
; have done.as reasonable men, and the , 

< plaintifis not- being. under- any pbligas - 


clearly recognised by Vis- - 


, Crown was under no 


tion to do anything GE an than in 
“the ordinary course of business.”. 

‘It would seem; therefore, that in .con- 
tract also. the question of whether the plaint- 
iff acted reasonably in the circumstances 
is all important. But what is to be the 
test of reasonablenessin both contract and 
tort? The case of . Attorney-General v. 
Valle-Jones (51 T. L.. R. 239; ante, p. 152) 
may cause surprise to many, in view of 
the decision of the House of Lords in The 
` Amerika. In, this recent ‘case ..the claim 
' was brought by the; Attorney-General; by 
latin information, to recover : ‘the sum. of 
` 3261, in respect of the loss, -of services to’ 
and expenses incurr ed, by the Crown, owing 


to the injuries. Maka ai by twa aircrafts- : 


men in the.R.° E. 
through the S driving of a motor 
lorry by thedefendant’s servant. : - we 

‘Now, it. is settled. law that. in. euch. a 
case a master has a right of action for 
the loss of the services of his servant. If.: 
he obtains a substitute to do the..work of: 


| the servant, his damages will .be.the extra ? 


who were injured: 


v 


cost (if any) to which he, hasbeen - put.: 


by employing ¢ another servant in the place’ 


of the injured servant, If he pays nothing 
to the latter and the substitute, costs more;: 
the plaintiff will -be able ‚to recover that 
extra amount, If he 


services in return, then he is also entitled 
to recover the amount of those wages from 
the defendant. | | 

In Valle-Jones' case the latter alterna- 
tive had occurred, and further the Crown 


the injured men, who, on the other hand, 
had sued the: defendants and recovered 
damages for their personal injuries ; could. 
the Orown recover these ‘payments made 
on account of:wages and hospital accounts? 


is obliged ` to . pay « 
wages, to the injured. servant . and gets no | 


: had -expended mortiey on thé treatment of . 


It was argued for the defendants thatthe ` 


paying wages to the men and need not 


duty to “continue. 


have paid ‘their hospital atcount, as the . 


Crown: could: dismiss ‘their ‘servants at 


But MacKinnon, J., held that- the Crown 

could recover, and in the course of his judg- 
ment said: 

“One must estimate ` 

‘of reasonableness, having regard to all 


the circumstances, ‘affecting ine defend- fe 


< will, and would certainly be well, advised i 
_ to do so in the case of its armed services, 
| where exceptionally fit men are needed. 


the standard -’ 
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„ant... I do not think that it is sound 
to suggest that. it is, or that it must 
be, reasonable for them tc takea 


:. course which would not in truth have 
diminished by a penny the real and 
- ultimate liability of ` the defendant, 
- because it would merely hava trans- 
* ferred the claim of his Majesty to the 
alternative claim of the men shemsel- 
ves against the defendant. As I have 
./ pointed out, the suggestions that the 
‘ Grown could have avoided the loss 
-of the men’s wages by not paying them 
would not have relieved the defend- 
ant of a’ liability for damages. It 
' would merely have transferred. the 
‘co Tight to‘enforce that liability to an- 
other person.” 

‘The result of this decision is that the 
standard of reasonableness is to bə deter- 
mined by: asking the question whe-her the 
defendant is not -in any event lieble, as 
in this case, either to the injured men or 
ta the Crown. That the men may well have 
a claim .against the defendant for dama- 


ges for loss of wages, and for theiz hospi- ` 


tal bill if they have to pay it, is cer- 
tainly true. But how canone deduze from 


this, that if the Crown chooses tc make. 


sure: that the men do not suffer financially 
and: for that purpose pays their wages and 
expenses, it can then turn to the defend- 
ants and say, “You owe us these amounts, 
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_vants.” The defendants, because of these 
two actions, have to pay two sets of costs. 

If we consider the previous decision of 
Bradford Corporation v. Webster (1920, 2 K. . 
B. 135; 89 L. J. K. B. 455), where the Oor-. 
poration were held entitled to recover 
damages in respect of wages paid to a, 
constable injured by the defendant; we 
find that by the contract of employment. 
it was provided that the constable if.in- 


_jured in the execution of his duty should 


be entitled to full pay, and that by the 
Police Act, 1890, sec. 1 (d), a police officer 
incapacitated by injury received in the 
execution of his duty is entitled to a pen- 
sion. There was, therefore, clearly a right 
of action for the damage suffered by -the 
Corporation in paying the amount of wages ; 
and the pension to which the constable 
wasin law entitled. In The Amerika 
the damage was suffered voluntarily and 
the claim failed, In Valle-Jones’ case 
the damage need not have been suffered 
by the Crown, for they could automati- 
cally have dismissed the injured men and . 
refused to pay them. any wages. This 
would have given the men their right of 
action ‘against the defendants. But the 
Orown chose to prevent the men exercising 
their remedy to its full extent against the 
defendants. Why, therefore, should the 
latter now be penalised to the extent of 
the costs of asecond action?—The Law 





for they were expended by us as a result Journal. 
ofthe injuries inflicted by you on our ser- . 
Costs 


:We have been asked by a subser-ber to 
deal. with the subject of-the Yemuneration 
to which a solicitor is entitled in respect 
of business. which falls outside the scope 
of; conveyancing probate and litigation, 
such for example, as income tax work, of 
which solicitors frequently have a good 
ee atthe present time, inquests ard the 
ike. : 

_ We must preface our remarke by o`serv- 
ing that the scope of Schedule Ii of the 
General Order of 1882 is very wide. Section 
2 of.the Order purports to make provision 
‘forthe remuneration of a solicitor in respect 
of business connected $ 
leases, mortgages, settlements and other 
matters of conveyancing, “and in respect 
of other business not being businese in 
any. action or transacted in any Oourt or 
in the Chambers of any J udge or Master,” 


with sales, purcases, ° 


Sub-section (a) and (b) of the section then 


. go onto provide forthe remuneration in 


respect of completed sales, and other con- 
veyancing transactions whilst sub-s, (c) 
states that the solicitor’s remuneration in 
respect of the “other business” not berein- 
before provided for shall be regulated 
according to the scale set out in Schedule II. 

There has been a gcod deal of discussion 
as tothe exact meaning of the term ‘‘other 
business,” but Baggallay, L. J., set the 
matter at rest by deciding in the cave of 
Humphreys v. Jones 31 C. D. 30 that it in- 


- cluded all that business referred to in the: 


introductory words of the section other 
than the business provided for in sub-ss. 
(a) and (b). Hence, it seems to follow that 
any business other than completed con- 
vey ancing transactions, the remuneration in 
respect of which is provided for in tht scales 


1935. 
Bet out in Schedule I of the-Order and busi- 


ness transacted in any action orin any court ` 
or in the chambers of any judge or master’ 
falls within the ambit of Schedule II. The 

wide scope of this schedule will- be appre-. 


cialedif one refers tothe case of Re R. P, 
Morgan & Co. [1915] 1 Ch. 182, where 


Neville, J., held that the scale of remunera-- 


- tion set out therein applied to a case to 


counsel before and in 
an action. 

Leaving asidesuch matters as 
work for which aspecial scale of remu- 


neration is provided and other’ work for 


which there is also prescribed scales of 
remuneration it will be found that:the work 


of a solicitor may be classified under three. 


broad heads, namely, completed conveyanc- 
ing work, litigation or business transacted 
in a court orin the chambers of a judge 
or master, and 


the two preceding heads. 
isto be based on the allowances provided 


by Schedule II of the General Order of 
1882. 


-With this principle in mind it will not. 
be difficult to determine the proper basis - 


of remuneration for “most of the miscel- 
laneous work that comes the-solicitor’s way. 
Thus, all matters relating to income tax, up 


to the time when a case is stated for the, 


opinion of the High Court, will come under 
the heading of ‘other work” referred to. in 


s. 2 of the General Order and the remu-.. 


neration will be regulated by Schedule 


II, suitably adapted. So soon as a cassis - 


eet down for the opinion of the High Court 
though, the work will fall under the head- 
ing ofthat whichis transacted ina court 
and the Solicitors’ Remuneration Act will 
cease to apply. Theremuneration will then 
be regulated bythe Rules of the Supreme 
Court. Work done in connection with ap- 
péeals tothe Commissioners should, it is 
sabmitted, fall within the scope of 
Schedule II. 


A difficulty arises when we come to the’ 


question of the remuneration to which a 
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probate 


all other work, whether - 
conveyancing or otherwise, not falling under ‘ 
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tion in respect of this latter class of work . 
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solicitor: is entitled for attendingsuch an 
enquiry, as say, an inquest. It is true that 
a Coroner's Court is ‘regarded as a court 
of record although doubt has been expres- 
sed asto this, but it is doubtful whether 
the draughtsman of s. 2 of the 1882 Order 
contemplated or intended that such courts 
as Coroner's Courts should be included in 
the terms used in the section and this view 
js strengthened by the words which im- 
mediately follow the term “Court.” If this. 
view is correct and inasmuch as no special 
scale of-costs is made toapply to work 
done in connection with an inquest, then 
it. seems that one can only fall back on- 
Schedule II asa guide to the property remu-. 
neration. Even so, however, it must not 
be overlooked that the taxing master may- 
in extraodinary cases increase or diminish. 
the charges allowed by Schedule II, if for, 
any special reasons he thinks fit. This: 
direction notwithstanding that it follows. 
immediately after the provision. for atten-- 
dances, applies tothe whole of the charges, 
set out in Schedule IT, see re Mahon [193]. 
1Ch. 412. Accordingly, whether or not a. 
court of inquiry such asa Coroners’ Court 
is a court within the meaning of g. .2 of; 
the Order of :1882, it seems fairly- clear. 
that -upon taxation the taxing master.- 
would have to make such allowance for 
the solicitors’ remuneration as is just for- 
if the business concerned fell outside the. 
scope of Schedule II, and no special scale. 
of fees is provided, then the taxing master 
would follow the scale of fees applicable to. 


-somewhat similar business. 


The question whether or not this class of: 
business isa proper subject for the applica-. 
tion of Schedule IL is not unimportant, how-. 
ever, for it will be remembered that. the 


‘statutory increase of 20 per cent. applies. 


to this Schedule. The whole question 


‘centres rouad the proper interpretation of | 


the word “Court” used ins, 2 of the General, 
Order, 1882. As indicated above, it is- 
doubtful whether courts of enquiry were’ 
intended to be included in the term:—The 
Solicitors’ Journal, . 7 
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< THE 1897 JUBILEE | 
Glants of Bench and Bar. 
“Atihetime when the British Empire is 


celebrating the Silver Jubilee of Their Gra-: 


cious Majesties, King George V and Queen 


Marry, it is of more than a littla interest’ 


to the legal profession to glance Lack just 
on forty years to the last similar occasion 
when Britain was en fete, the Diamond 


Jubilee of Queen Victoria in the summer’ 


-of 1897. 4 
: Who then filled the ‘leading roles on 
Bench and at the Bar? How many of them 
all happily remain‘ with us to-dar? 
Onthe Woolsack sat ‘Lord (later the 
Earl of) Halsbury, a fine young man of 
76, who survived till after the ead ofthe 
Great ‘War, and who held ‘the Lord 
Chancellorship for a longer period than 


any of his forerunners since Lori Eldon., 


The Lord Chief Justice ‘was Lord Russel 
of Killowen, . 
is now ‘a Law 
sidéd Jessel. 

Lockwood was’ specially introduced to the 
Queen” at the famous Windsor garden 
_ party on July 3, but, alas :!, died (in his 


‘Lord. .Over the Rolls pre- 


52nd year) a few months later. Sir R.- 


B, Finlay (later Viscount, and Zather of 


the Present Judge) succeeded him as’ 
Solicitor-General. Promotion for Sir Edward : 
- Clarke and Sir Edward (Lord) Carson yet - 


lay ahead, and a former Home Eecretary, 


Mr. H. H. Asquith (the Earl of Oxford and” 
Asquith) had created precedent by return- - 
ing to the Bar after relinquishirg Minis- , 


terial office. Mr. Darling, Q. O., was 


still “Deptford’s Little Darling” im Parlia- i 
“Court No. 4" knew him not. There, : 


ment. 
warring upon ‘draughts or roguery ruled 
Hawkins, J., soon to be Lord Brampton. 
‘In the Divorce Court the difficalt task 
of securing decrees for clients from Sir 
James (Lord) Hannen lay principa_ly in the 
hands of men such as Inderwick, Bayford, 
W, -T.’Barnard,iJ, O. Priestley, and Bar- 
greave Deane. wet OSs 

An old copy of a popular monthly 
magazine, now before the writer's eye, in- 
cludes an article, “Leaders of the Bar,” 
more brightly penned than most such des- 
criptions to-day, when editors are almost 
terrified out of their wits by the atrict ap- 
plication of thelaw on “newspaper libel.” 
The authoris “E°, and there must have 
been diligent inquiries in the Temple on 
his identity. According to him Arthur 
Jelf, O9. 04, leader of the Oxford Circuit, 
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whose son, with l:ke title, ' 


The unsurpassed Sir Frank. 
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had the privilege of heading a body “where 

merit-is tested by slowness of speech,’ 
and ability by capacity for prolonging the. 
proceedings.” Bigham (Lord Mersey), how- . 
ever, leader of the Northern, was styled . 


“exceptionally brilliant,” and “‘first,in the - - 


list of the entire Bar’. But even he, 
according to “E,” sometimes “allowed an 
irritating petulance to run away with his - 
discretion” ` g 

- The Western “mentions” include Bompas, -~ 
Q. C., Blake Odgers, “greatest authority on 
the law of libel and slander,” and, affec- 
tionately, “Tommy” Bucknil], whois, “simp- - 
ly adored by the younger juniors.on the 
circuit,” but “hasn’t yet grasped the fact 
that an enemy is infinitely more service- ` 
able than a friend.” (Perhaps his son, like- . 
wise Bucknill, J., could tell what lay be- > 
hind “It’s” veiled hint tohis father—Free-* 
mason of high degree and Judge in days © 
to come of that smug murderer Seddon!) 
“And now space permits only one other : 
selection. Who shall it be?- Cock, Oole- 
ridge, Crump ?, No !, for after all, A leads . 
the alphabet, and Horace Avory was al- 
ready a marked man, on the South-Hastern | 
and at the C. O. C. before Diamond Jubilee « 
year dawned. “E” prophesies “that he 


will one day certainly be entitled to judge, 


where he presently prosecutes, and sén- 
ténce where he now defends.” “E” has 
little to say save in praise of this subject, 
—a good shot, a ‘straight-rider to hounds 
“ean foot it merrily in ‘the. ballroom,” 
“strikes dismay into the heartof would-be . 


tennis champions,” a “wetbob” of distinc- e 


tion, “a most erudite lawyer, excellent in 
both civil and criminal cases.” And “E” 
ends with an incident of a swell mobsman 


< under cross-examination who whimpered, : 


“You'll accuse me of a murder next.” 
Horace Avory took up and scanned a sheet 
of paper in front of him, and, laying it 
down, coolly said: ‘Which murder do you. 
refer to? I have before me the. details of 


.- four, which it is said you committed.” 
-With. hardly another compeer, Sir Horace ;, 


survives to rank among the legal giants of 
1935.—The Law Journal. 


An Age Limit for Judges. 

“And if by reason of strength they be 
fourscore years’—well, for those who have 
not the sprightliness of body and the 
clearness of mind of a British judge, their 
strength may be labour and sorrow, But 


~ 
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we are happy to think: that the British 
judge—we are not going to confine this to 


‘English judges, when we remember Scot- 


tish judges of longeval fame happliy still 
living, though not, so tospeak, practising— 


refuses the pessimism of the Psalmist and 


declines to grow old. And there was that 
other pessimist, Lord Bacon, with his “age 
will not be defied.” Of sourse, we are 
thinking of the evidence given. by the Lord 
Chief Justice before thé King’s Bench 
Commission. For hiniself he has no exper- 
‘ience’of age. He was, he says, “caught 
young” and was, made a judge at 53, and 
hopes io go on fer another 20 or 30 years. 
But if he has no experience of age himself, 
he finds the best of examples . in Mr. 
‘Justice Avory. “Take my friend, Mr. 
‘Justice Avoyy. He is now, I think, in his 
84th year. He sits by my side day by 
day in Crown paper cases and in the Court 
of Criminal Appeal. I safely say, ‘If in 
doubt, look it up in Mr. Justice Avory.” 
So Lord Hewart, will not hear ofa retir- 
ing age of judges. ‘And he is only repeat- 
ing the opinion which has been given by 
others in a similar -position. As we have 
already said, Lord Alverstone told the 
King’s Bench Commission of 1913 that a 
judge’s last 10 years were his best years, 
end Lord Phillimore gave his own ex- 
perience in the words: “The work I do is 
so hard that if I were a younger man I 
could not do it."—The Law Journal, © |» 


The Expenses of Litigation. at 


Other. witnesses at recent -sittings of the 


King’s Bench Commission have included 
Lord Justice Maugham, who called atten- 
tion to the great expense of modern litiga- 
tion, and suggested thatit might be les- 
sened by the more generous admission of 
‘documentary evidence. He thought. it 
would: be possible in many cases to save 
time and money by. accepting in evidence 
letters, reports and other statements relevant 
to the issues in the cases without the 
writers being called as witnesses. But it 
would be necessary to discourage the prace 


tice, already too prevalent, of placing before 


the Court masses of currespondence, much 
of it trivial. Evidence has also been given 
on behalf of the South-Eastern and Oxford 
Circuits, the latter Circuit urging an, 
extension rather thana diminution of Circuit 
work by trial of cases in the locality in, 
which the witnesses reside, which is obvi-. 
ously right; and on behalf of the Clerks of. 
the Pease of Counties in favour of Quarter 
Pebsions being presided over by chairmen. 
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with legal experience; and that there should 
.be power to pay suchchairmen. Mr. B. R. 
Cecil submitted a statement on behalf of 
the Solicitors’ Managing Clerks’ Association 
in which the Association adhered to the 
recommendation it had previously made 
‘that, in view of the present facilities for 
travelling, business on Circuit should be 
confined to large and convenient centres. 
It was not considered that there should be 
any further devolutior from the High Court 
to the County Court. But Mr. F. F. Smith, 
President of the Association of County 
Court Registrars stated it to be the prac; 
tically unanimous opinion that the time 
‘was ripe for a further extension of Ocunty 
Court, jurisdiction. in contract and tort up 
to 2001.; though there should be no exten; 
sion inequity or admiralty matters. The 
relation of the County Court to the High 
Court still wants the hand of a constuctive 
reformer.—The Law Journal,. © . | 4 


. Pou 
Libel by Omission. , | t 
Before Swift, J, and a special jury 
Jast week, a Miss Puddifoot was awarded 
damages for libel against: a number .of 
newspapers. a ek A 
` The plaintiff complained that when ; .an 
application was made for the revocation 
of her licence to give massage and other 
treatment, the defendant newspapers pubs 
lished’ reports of. the inquiry. which were, 
in her submission, unfair and: inaccurate, 


_in that whereas the case against. her wag 


‘set out prominently, her answer was cut 
down tothe most scanty proportions, 
She was, in fact, clearéd of all the charges 
made against her. pua £2 
The trouble seems to have arisen 
through the modern practise of getting 
last-minute news into the paper and drops 
ping everything that is not absolutely 
fresh. Thus, one evening paper which 
had reported the case against the plaintiff, 
was able to insert-the result-in its “stop- 
press” columns, Another evening paper 
published only the opening statement, and, 
apparently discontinued interest in it from, 
that moment because the morning papers 
dealt with it next day which made it not 
worth while to insert the further pro; 
ceedings in that evening's editions. The 
sub-editor said it was: contrary to practice; 
in such circumstances, to follow the case 
up unless a request is made by & party, 
to the proceedings. : 
` One of the questions the learned judge put 
to the jury was whether, looking at the whole 
of the eyidence given at the inquiry and at 
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-the reports in the newspapérs, were those 
‘reports fair to the plaintiff and accurate 
in what they said took place? The jury 
evidently found them not to be both fair 
and accurate. Doubtless they were accurate 
as far as they went, and meant to be fair; 
‘but the effect of this was that they left 
unsaid something that ought, ir justice 
‘to the plaintiff, to have been sa:d if not 
‘in the first: report, then in a later one.— 

Up-to-date journalism is: wonderful, 
and the public demands its news very 
fresh; but the danger of injuring some- 
‘one by these methods must not be over- 
looked. A halftold story may injure, 
‘without justification, the reputation of an 
‘innocent pereon.— Justice of the Peace, May 
25, 1935. ° : ` : 


The Film as Evidence. l i 
s: Perhaps for the first time a cinemato- 
graph film has been produced.as-evidence 
in a Police court. Last week, at Chester- 
field, films taken by the Police- showing 
persons alleged to have been loitering in 
the market- for: the purpose cf’ bett- 
ing -were shown to the magistrates, 4 
screen three yards.by two yards being 
fused ‘in the court. © Sa 
‘ Ordinary photographs are not infrequent: 
Iy used as evidence, and are somezimes of 
considerable : assistance to the court; It is 
necessary to-call- the- photographer as a 
witness, and often hé has to explain the 
positions’ -frora which he took his various 
pictures, -as it is easy to make a photo- 
gragh give a wrong impression -by taking 
it from -a particular position. ak oie 
The cinematograph film is likely to ‘be 
more convicing. still, for the-characters in 
motion should show actions where the 
still - photograph could only suggest them: 
The, use of- the cinematograph is of course; 
practically limited to tbose cases where a 
period of continuous observation can be 
arranged.. -Fortuitous “shots” are unlikely 
to offer themselves toa police officar who 
goes -about looking for anything that may 
turn up. .-- - ek - 
t: No: doubt’. records of conversations 
will -become common in thë -courte in the 
čoufse-of .a fèw years. In cases such as 


blackmail, it would bea great advantage . 


if ‘the conversation alleged to have taken: 
place between the blakmailer and the victim 


could be made available -for ‘reprocuction 


could then be very little dispute as- to 


what was-actually said; and even the tones 
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of voice would be revealed to the court. ” 
These inventions help the prosecution, 


‘undoubtedly. But they may be of equal 


assisiance tothe defence, who may, and 
often do, challenge the recollection or the 
honesty of witnesses for the prosecution. 
Repetition of events and conversations by 
camera and sound reproduction will 
eliminate most of this difficulty:—Justice 
of the Peace, May 25, 1935. 


Bound Over for Life. 

The unusual course was taken, at the 
Central Criminal Court, last week, in R. 
v. Orpen, of binding over the defendant 
to be of good behaviour for the restof 
his life. The.press report. states that he 
pleaded . guilty “to offences against four 
youths,” and it is, therefore, not clear 
what: exactly was the nature of the charges, 
or even whether they. were of felony. or 
misdemeanour, ` 


the offence be at common law or by 
the defendant may be ordered to 


Tee 


‘Criminal - Appeal varied 
an order to enter intorecognizances to be 
of-good behaviour, in which no term’ was 
specified, by inserting a condition to be 
of good behaviour for five years. A 
- Pickford, J., in delivering the judgment 
of the: Court, said: “The Oourt does not 
consider it necessary to decide whether or 
not there is power to order a prisoner to 
enter into recognizances to be of good be- 
haviour for the rest of - his life, and we 
do not decide that. But -apparently in all 
cases of misdemeanour it has been the 
practice to limitthe time for the recogniz- 
ances, and there does notseem to be any 
authority or case in which such a limitation 
has’ not -been inserted. The Court thinks 
it- better, whether - there is power to make 
an order without any limitation of time or 
not, that the usual practice should. be 
followed. - and “a -definite time in8erted;=2 
Justice of the Peace; May 25, 1935, | 4 
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PARENTS’ CUSTODY AND 


In a number of. recent cases questions 
have arisen with regard to the rights of 
parents to the control of their children. 
Ia the latest of these (In re Crichton 
(1935), 79 Sox. J. 181), the Divisional 
Court allowed an appeal by a mother 
from an order of Mr. Justice Atkinson 
in chambers refusing, on the ‘return of a 
writ of habeas corpus, to make an order 
for the return of her infant daughter, 
aged 11. The case was later settled during. 
the hearing of a further appeal to the Court 
of Appeal (The Times, 3rd April.) 

When three weeks old, the child had 


_ been placed with the respondent, who 


owned and conducted a home and school 
for children. For about seven years re- 
gular payments were made by the mother 
to the respondent in respect of her child's 
maintenance. No payments were made 
for a year, but they were resumed for 
two years, when they again ceased owing 
to the mother’s ill-health. The mother, 
who was a qualified midwife, returned: 
irom Government service in Egypt in 
1933, and on finding that the respondent 
did not want to part with the child, 
applied for a writ of habeas corpus. 

Mr, Justice Atkinson was told that the 
respondent was willing to undertake to 
apply at present only for an interim 
adoption order giving her the custody” 
of the child at her own expsnse for two 
years, and to send her to spand her 
.Christmas, Easter and Summer holidays 
with her mother. His lordship ordered’ 
that as the child had no affection for her 
mother aad was happy with ths respondent, 
she should remain with ths respondent 
but spead her holidays with her mother. 

In giving judgment on appeal from this 
order, Mr. Justice Talbot said that, apart 
from a Uourb of law, anyone would have 
said that it was a matter of coursa for 
the mother to have hər child. The child 
was strongly desirous of remaining with 
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the respondent and the respondent was 
strongly desirous of keeping her, but it 
would be impossible tô administer the 
law with any justice if the unwillingness 
of the child and the foster parent were 
considered -to be a sufficient reason for 
depriving the parent of her right. It was 
clear on the authorities that the two con 
siderations were the wishes of the parent 
and the welfare of the child. It was 
true that if the wishes of the parent 
were inconsistent with the welfare of the 
child, the welfare of the child was the 
dominant consideration: There was no- 
thing here which came near satisfying the 
requirements which must be fulfilled be- 
fore the mother’s wishes could be over- 
ruled, and therefore the appeal must be al- 
lowed. : 

In the’ course of his judgment his 
lordship referred: to In re Thain [1926] 
1 Ch, 676, in which the father of a 
child whosa mother had died left the 
eight months’ old child with a relation 
of his late wife to bring up with their 
own children. When ths child had rea- 
ched the age’ of seven, the father obtain- 
ed a suitable home and desired the return: 
of his child, but this was refused and 
the child, through her next friend, issued 
a summons asking that she should ba’ 
made a ward of the Court and that tha: 
persons to whom she had originally been: 


entrusted might bs made her guardians, `. 


and have custody of her during her minority.. 
It was not suggested that the father waa’ 
unfit to have the custody of the child. ‘ 

Mr, Justice Eve quoted FitzGibbon 
L. J., in Re O'Hara (1990), 2 I. R’ 
232, 240: “Where a parent is of blame- 
less life, and is able and willing to 
provide for the child’s material ‘and m>-' 
ral nezessities...che Court is, 
opinion, judicially bound to, aci 
what is equally a law of nature and of 


society and to hold (in the words of 


in my. 
on.” 


* ‘but 


. not, ‘however, to 
. . shortcomings are, 
` far short of the point which would justify 
:.g Court. in depriving her of the custody 
“and control of her child, if she had it, 


o 
Lord Esher) that the best place for a 
child is with its parent.” Bis lordship 
added : “Inasmuch as the rule leid down 
for my guidance in the exercise of this 
responsible jurisdiction does not state that 
the welfare of the child is tc be the 
sole consideration but the paramount con- 
sideration, it necessarily contemp-_ates the 
existence of other considerations, and 
among these the wishes of ar unim- 
peachable parent undoubtedly stand frst.” 
Referring to the fact that the little girl 
would be greatly distressed at parting 


‘from the people who had brought her 


‘up, his lordship said that at her tender 
age such griefs -were transient, and he 
could not attach weight to this espect of 
the case. The judgment was upheld on 
appeal. 

The other case to which reference was 
made in Mr. Justice Talbot's jadgment 
in In re MacLean was Reg v, Barnardo 


[1891] I Q. B. 194, where, his lordship. 


said, the position of the mother was not 
so good as in the case of Re Maclean. 
The child in Reg v. Barnardo was 
illegitimate, but the mother had lived 
with the father ‘for over twenty years 
and later married a very respectable, 
poor man. The mother left her 
child with Dr. Barnardo under aa agree- 
ment to grant him the custody end con- 
trol for twelve years. After about sixteen 


“months she changed her mind ard desir- 
` ed the return of the child, owing to the 


representations offriends that it would be 
better for the child to be brought 2p in the 


: Catholic faith. 


- Lord Coleridge, O. J., said, with re- 
gard to the position of the mother: “If 
judged by an austere standard she is 


. certainly not the person one would select 


to take care of and to educate 5 boy of 
eleven ‘or twelve years old. We have 
select, and her moral 
in our opinicn, very 


and if the sole question before us were 
whether or no she was to ke continued 
in the enjoyment of it.” With regerdiothe 
duty of the Court before the Judicature Act, 
Lord Coleridge approved of the judgment 


’ ofthe Court in Reg v. Clarke, T E. & B. 


186, where it was held that ‘che 
morality, to extinguish the righ: of the 
parent or guardian to the custody of the 
child, must be of a gross nature, so that 
the child would be in serious daager of 
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contamination by living with him,” and 
that a mother, by committing a child to 
anyone for the purpose of education, had 
not lost the right to re-take him. The 
Court, however, was bound now to con. 
sider what was on the whole for the 
benefit of the child, exercising that juris- 
diction which always existed in the 
Courts of Chancery—Wellesley v. Duke 
of Beaufort, 2 Russ. 1, at p. 21. On 
the present state of the authorities it 
made no difference whether the child 
was legitimate or illegitimate: Reg. v. 
Nash, 10 Q. B. D. 454, 

Lord Coleridge made aboluie a rule 
nisi calling on Dr. Barnardo to show 
cause why a writ of habeas corpus 
should not issue directing him to bring 
up the body of the child. An appeal 
from this judgment was dismissed. Lord 
Esher said: “As to the law, the child is 
illegitimate. That fact makes a difference 
with respect to the position of the mother 
before the Oourt; but I am of opinion 
that it makes no, difference whatever 
with respect to her right to the custody 
of the child. In this respect there is no 
difference whatever between the rights of 
a mother of an illegitimate child and.the 
rights of the father and mother, if there 
is no father living, of a legitimate child. 
What are the rights of a mother of, a 
legitimate child ? It is her undoubted right, 
if there is no father living, 'to have the 
custody and -care of, and the control over 
her own child....If that be the mother's 
right, it follows that with regard to have 
the actual care and control over the child, 
she may nominate someone else to Have 
the some right as she has herself to take 
care and have control over it.” 

AJ] the authorities were thoroughly exa- 
mined in Re J. M. Carroll [1931] 1 K. 
B. 317, where the mother handed over 
her child, who had been baptised into 
the Roman Catholic faith, to a married 
couple of the Protestant faith for 
adoption through the medium of a Pro- 
testant charitable organisation. A few 
months later, the mother changed her 
mind and wanted the child back, so that 
she could place her in the care of a 
Roman Catholic charitable society, which 
would send the child to a home. The 
mother asked for the issue ofa writ of 
habeas corpus, but Mr. Justice Charles 
in chambers refused to order its issue, 
and a Divisional Court consisting of Lord 
Hewart, O. J., Avory and Wright, JJ., 
upheld him, Lord Hewart, O. Jẹ said 


` 
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that it was possible to discern in the 
course of the last forty or fifty years 
“some change in the attitude towards 
what- may be called the mere wishes of 
the parent of an illegitimate child.” He 


then quoted a passage from the speech. 


of Lord Herschell in Barnardo v. McHugh 
[1891] A. C. 388, that the>desire of the 
mother of an illegitimate child as to its 
custody is primarily to be considered, 
but that the Court need not accede to 
the wishes of the mother where it is 
shown that it would be detrimental to 
the interests of the child to do so. His 
lordship then quoted s. 1 of ithe Guard- 
ianship of Infants Act, 1925, which pro- 
vides that “where in any proceedings 
before any Court...the custody or upbring- 
ing of an infant..is in question, the 
Court, in deciding that question, shall 
regard the welfare of the infant as the 
first and paramount consideration.” 


In reversing, this decision, Lord Justice 
Scrutton said that there had been no 


change of thought and attitude on the 


question in the last forty years. “We 
were not referred to any authority and 
I have found none, where, in the case 
of 8, young child, the Court has disregarded 
the views of the only parent, except where 
the parent has so neglected his or her duty 
as to cease to deserve consideration.” 
His lordship quoted Kindersley, V. ©. 
in In re Curtis (1859), 28 L. J., Ch. 
458, where he said: “It is not the be- 
nefit to the infant as conceived by the Court, 


ebut it must be the benefit to the 
infant having regard to the natural 
law which points out that the father 


knows far better as a rule what is good for 
his children than a Court of Justice can.” 
Lord Justice Greer differed, saying that 
he was satisfied that it would be hetter 
for the child to be brought up in a 
home atmosphere than in an institution. 

A: useful summary of the law generally 
as to the custody, control and education 
of infant children is to be found in the judg- 
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Carroll He pointed out that s. 1 of the 
Guardianship of Infants Act, 1925, con- . 
fined itself to questions between the 
rights of a father and mother, and did ’ 
not affect what was and is the law as’ 
to a parent’s rights. In the case of an 
illegitimate child, “the mother’s legal. 
rights to custody are not entirely the: 
same as those of the father of a legiti- 
mate child: Barnardo v. McHugh |1891]: 
A. C. 388, Rex v. Walker (1912), 23 T. L. 
R. 342. Yet nevertheless, while the child’ 
is under the age of nurture, the mother: 
has a right to its possession; generally 
in such a case the Court will prefer the’ 
mother to the putative father if there be 
conflicting claims: Ex parte Knee (1804),' 
1B. & P. (N. R.) 148...The mother has 
a natural right to its religious education’ 
and custody, which will be regarded by’ 
the Court. She has by law obligations 
imposed upon her in respect of the child: 
Barnardo v. McHugh [1891] A. O. 288; a 
contract between her and another person 
for the transfer to that person of her 
rights and liabilities is invalid: Hum- 
phreys v. Polak [1901] 2 K. B. 385,” 

The statement by Lord Herschell in 
Barnardo v. McHugh, supra, on this sub- 
ject was: “The obligation cast upon the 
mother of an illegitmate child to main- 
tain it until it attains the age of sixteen 
appears to me to involve a right to its 
custody.” In order to demonstrate the 
strength of this right it is only necessary 
in conclusion to refer to the statement of 
Lord Hsherin Reg v. Gyngall [1893] 2 Q: 
B. 232: “The Court...can only act when 
it is shown that either the conduct of 
the parent, or the description of person 
he is, or the position in which he is 
placed, is such as to render it not mere- 
ly better, but—I will not say ‘essential’ 
—but clearly right for the welfare of. 
the child in Some very serious and im- 
portant respect that the parent’s ` right 
should be suspended and superseded.”— The 
Solicitors’ Journal. 





COMPANY LAW, 1910—1935 


The Companies Acts having been con- 
solidated and come into operation just be- 
fore the King’s accession, no further 
statutory modifications or additions would 
ordinarily*have been expected for a con- 
siderablg period. But the -Great War 


By F. D. Head, Esq., Barrister-at-Law. 


brought in its train Acts of Parliament, 
Proclamations, and Orders that affected all 
persons in the country, individuals and 
corporations. Salus reipublice suprema lex. 
Thus the Treasury restrictions on Dew issues 
practically prevented fresh issues of capital: 
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by any public body or company. Where 


sanctioned, the prospectus had to state that 


no part of the proceeds of the issue was 
to be applied for capital purposes outside 
the United Kingdom, or to replace money 
which had been so applied. As was to 
be anticipated, the rulings of the New 
Issues Committee were not always accept- 
ed without protest. Issues of stock or 
debentures to meet liabities in the form 
of overdraft or loan, or to extend business 
and issues of new stock in exchange for old 
upon an amalgamation or reconstruction, 
although involving no cash subscriptions 
were alike prohibited. The Trading with 
the Enemy Acts imposed novel and irksome 
regulations. The Board of Trade acquired 
the right to inspect a company's books 
to ensure that the company was not trad- 
ing with the King’s enemies, and enemy 
property was vested in the Public Trustee 
as custodian, to whom full particulars 
of shareholdings had to-besent. Directors 
of one public company who had failed to 
notify the holdings of certain German 
shareholders were each fined £50. Enemy 
directors became ipso facto disqualitied, and 
enemy shareholders were disfranchised. 

‘Creditors, too, found their just claims 
subject tothe Courts (Emergency Powers) 
Act, 1914, which succeeded the moratorium 
of the 2nd August, and protected debtors. 
A creditor could not enforce a debt con- 
tracted before the 4th August without the 
permission of the court. In Burgess v. 
0. H. N. Gases (31 Times L. Rep. 59) it 
was held that a call upon shares payable 
on a date within the moratorium could not 
be implemented by a resolution to forfeit 
the shares, Moreover, the resolution was 
an attempt totake possession of property 
without the leave of the court and so pro- 
ae by the Courts (Emergency Powers) 

ct. 

Company .law has, during the present 
reign, developed its provisions to secure 
greater protection for shareholders, which 
was the main object ofthe 1907 Act, and 
for creditors. 


SHAREHOLDERS’ SAFEGUARDS. 

The offer for sale had become a popular 
and lucrative method of evading prospectus, 
requirements, especially with issuing 
houses who acquired the securities from the 
company. ‘The law was altered, and if 
stocks or debentures were acquired with the 
intention of selling to the public the offer 
became illegal unless it complied with 
prospectus requirements, Similarly, can- 
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vassing for subscriptions by personal visit 
to inexperienced persons or by specious 
circulars were subjected to necessary res- 
trictions. The first expedient was, in fact, 
made wholly illegal, and it became ne- 
cessary by law for the circulars to contain 
information essential for the purchaser to 
know. The prospectus itself was streng- 
thened by requiring that the dividends of 
the three previous years should be stated, 
and that, in the case of the acquisition of 
a business there should be a certified state- 
ment of the net profits for each of the 
three years before the issue of the pros- 
pectus, The tightening up of the lawin 
this matter was illustrated most dramati- 
cally in the case of Rex v. Kylsant (146 
L T. Rep. 21; (1932) 1 K. B. 442). A pros- 
pectus issued by the Royal Mail Steam 
Packet Company stated that dividends had 
been paid for a number of years, but did 
not state that they had been paid out of 
abnormal profits made during the war. 
The statement was true, but misleading, 
and Lord Kylsant was sentenced to aterm 
of imprisonment. 

An important alteration to be noted is 
the minimum subscription, which must 
now cover the purchase price, preliminary 
expenses, and working capital, and must 
of course, be stated in the prospectus. 
During the period under review, share- 
holders have benefited also by the removal 
of several factors that made for maladminis- 
tration of companies. The danger of the 
bankrupt unable to manage his own business 
successfully, but nevertheless appointed 
to look aften other ‘people’s affairs, was re- 
cognised, and he was prohibited from acting 
as a director without the leave of the court. 
A provision, formerly not uncommon in 
articles of association, indemnifying direc- 
tors against the consequences of their own 
negligence or breach of trust became 
illegal. The removal of this anomaly was 
mainly due to the case of the City Equitable 
Fire Insurance Company (133 L. T. Rep, 
520; (1925) 1 Ch. 407), which was the 
subject of both criminal and civil proceed- 
ings. In the latter case the liquidator 
brought an action against the directors, who 
had expended £350,000 on a ranch in 
Brazil, although the company, was an in- 
surance company, and its funds were ex- 
pected to be invested in less speculative 
channels, The action failed, however, as 
the articles exempted the directors from 
loss unless it was due to “wilful neglect or 
default.” The vital subject of acébunts has 
more and more engaged the attentién of 
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the Legislature. There is now a statutory 
obligation imposed upon companies to keep 
proper books, a provision directed chiefly 
against the directors of private companies. 
“Experience shows that in many instances, 
particularly in the case of private com- 
panies, accounts are not properly kept, with 
the’ result that, when liquidation ensues, 
the company’s books are found to be so 
defective and confused that it is impos- 
sible to find out what has kecome of 
goods and money belonging toit? (Com- 
pany Law Amendment Committeé’s Report 
published in 1926.) Amongst other useful 
changes designed to keep the share-holder 
informed and instructed are the provisions 
requiring a copy of the balance sheet to.be 
sent to members of a public company, and 
the disclosure of directors’ remuneration 
and loans in the accounts. Lastly, it may 
be noted that greater facilities for appeal- 
ing to the Court have been granted to 
minorities whosé rights under the articles 
have been modified to their disadvantage. 
Section 61 of the Companies Act, 1929, 
contains a new and valuable safeguard. 
In this connection reference may be made 
to, the Union Cold Storage case (178 L. 
T. Jour. 111), decided in favour of the 
preference share-holders, who objected to 
the modification of their rights. 

: PROTECTION FoR CREDITORS. 

Companies, too, often carry on business 
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fraudulently by incurring trading debts 
which there is no reasonable prospect of 
paying. Personal liability is now incurred 
by the directors. In the case of Wm. C. 
Leitch Brothers (148 L. T. Rep. 106; (1932) 
2 Ch. 71), the chairman, who was the 
debenture-holder, went on trading in. the 
name of the ccmpany to safeguard his own 
position, but was held personally liable for 
the debts of the company. Prior to this 
alteration of the law there were many 
instances, again chiefly of private com- 
panies, “where the person in control of the 
company holds a floating charge, and, while 
kncwing that the company is on the verge 
of liquidation, ‘fills up’ his security by 
means of goods obtained on credit, and 
then appoints a Receiver.” 

A radical alteration of liquidation Jaw 
has given creditors the right to control the 
voluntary liquidation of an insolvent com- 
pany. Too often voluntary liquidation was 
resorted to by bankrupt concerns “for the 
burial of a scandal,” as the late Lord 
Justice Veughan Williams once said, and 
the former secretary was appointed liquida- 
tor. Now unless a declaration has been 
filed by the directors to the effect that in 
their opinion the company will be able to 
pay its debts. within twelve months, the 
creditors control the liquidation:—The Law 
Times, 


QUESTIONS OF FACT 


It is undeniable that in the vast majority 
of cases which are heard in our courts, the 
result depends upon a question or questions . 
of fact. The law has to be applied to the 
facts of each case, and until. the facts 
are ascertained, it is impossible to apply the 
aw. 

Accurate ascertainment of the facts is, 
therefore, the first task which presents 
itself tothe tribunal, and beyond his own 
experience the judge has little to guide 
him. He must, of course, pay due attention 
to the rules of evidence, but even the 
close observance of those rules does not 
necessarily lead him tothe ascertainment 
of the truth. The evidence of two eye- 
witnesses of a particular occurrence may 
diametrically opposed. To all ap- 
pearance, each witness may be perfectly 
honest. There may be no reason to attach 
more weight to the testimony of one rather 
than th8 other. How then is the judge to 
deteffmine the issue ? 


The responsibility is great, and it is by 
no means lessened by this-that on a pure 
question of fact there is practically no right 
of appeal. It is a curious circumstance, 
too, that the lower the tribunal—the word 
‘Jower” is used with all respect—the 
more absolute does the decision of the 
judge on a question of fact appear to be. 
Whereas county court judges and official 
referees are final on questions of fact, it 
is still competent for the Court of Appeal 
to overrule a High Court judge on any 
question of fact. A county ‘court judge 
may find that A. B. is liable for negligence, 
and order him to pay damages. His 
decision cannot be reviewed ; yet a High 
Court judge arriving at the same conclusion 
on precisely the same facts may have his 
decision overruled by the Court of Appeal. 
An official referee may give judgment 
for the plaintiff for £10,000—deciding all 
the facts in his favour. His judgment 
stands. Yeta judge of the High Oourt. 
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doing precisely the same thing may be 
appealed to the House of Lords! . 

A recent change in procedure, too, has 
increased the responsibility of the judge. 
Until 1934, there was an absolute right 
to a jury in all purely common law actions. 
Now, however, the question whether there 
shall be a jury or not is, in many cases, 
in the discretion of the court. Thus the 
parties to an action for negligence have 
no right to a jury, and a very large pro- 
portion of these cases are sent for trial by 
a judge sitting alone, and their decision 
always—or nearly always—depends on pure 
questions of fact. 

It thus comes about that in many cases 


involving claims for damages for personal . 


injuries an appeal to the “cold logic of 
facts’ is more likely to meet with success 
than the old-time display of forensic elo- 
quence. 

What were the facts? That is the ques- 
tion to beconsidered by the solicitor when 
first consulted. Counsel when advising 
on evidence has to consider, further, how 
are they to be proved ? It is for the judge 
to say whether they have infact been 
proved. 

“a Possibly the following random observa- 
tions upon the proof of facts in a running 
down case may be of use to the Profession. 

Let us considera few of the difficulties 
which present themselves tothe judge who 
is called upon to try sucha case. In the 
first place he has practically nothing but 
oral evidence to guide him, and it is quite 
possible for two perfectly honest witnesses 
to give versions of the “occurrence” which 
are almost impossible to reconcile. 
Each may have seen different halves of 
the picture. Viewed from one angle acol- 
lision may appear to have been due 
to the negligence of the driver of a car. 
From another standpoint the person cress- 
ing the street may appear to have been 


wholly to blame. Moreover, the “eye- 
witness” was, in all probability, taken 
unawares, He was not on the look-out 


for accidents. Again, one of two spectators 
may beof quicker apprehension than the 
other. One recalls something which is 
said to have occurred in the class room 
of a German professor who was lectur- 
ing on the rules of evidence. In the 
midst of his discourse a dispute 
arose between two students in the front 
row. Anunseemly braw] ensued. As soon 
as the professor had restored order he 
said to his class: “I want every student 
to write down his version of what he 
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saw take place with a view to ascer- 


taining who began the quarrel.” In point. 


of fact the incident had been pre-arranged 
in its every detail! The professor wanted 
to show his students how ‘easy it is for 
casual eye-witnesses to differ in opinion. 
And (so the story runs) they did differ. 
Very few of the various accounts tallied 
with each other: fewer still gave a cor- 
rect version of what had happened. 

Another matter has to be borne in mind 
when considering the evidence of the driver 
of a car who is said to have been at 
fault. He may have instinctively done 
the right thing in the emergency and 
yet have no recollection of having done 
it ! The writer not long since heard the 
following story from the driver of a car: 
“When driving along a main road, I was 
about to turn down a lane on my off side; 
Just as I began to turn, the lady sitting 
at my side cried out: ‘Look: out, they're 
into us! Sure enough I felt a bump. 
My car appeared to be lifted off its 
wheels and thrown with the rear side back 
wheel on the grass verge. I got oui of 
the car feeling dazed. A large limousine 
had run into us from behind. A man, 
who had been a passenger in the limousine, 
came up to me and said: ‘It was your 
fault ; you never put your hand out.’ 
Upon which his driver called out : ‘You're 
wrong. He. did put his hand out. I saw 
it, but could not. pull up in time.’ 
Now if I had been asked whether I put 
my hand out or not I could not have 
answered the question ! But it seems I 
must have done it instinctively.” 

Having regard tothe difficulty of deciding 
which of two witnesses is giving a correct 
version of what happened, it is manifest 
that great importance must attach to ang- 
thing in the nature of documentary 
evidence. In this 


made at the time is value. 


of “great 


There is not likely to be any document. 


in existence at the actual time of a street 
accident which bears upon the quetion of 
liability, but certain memoranda are some- 
times made shortly afterwards which may 
be of great value. Thus the constable 
who makes his appearance sooner or later 
usually makes notes in his book of state- 
ments made by potential witnesses. 
Before giving evidence, the police officer 
is entitled to refresh his memory by 
looking at those notes. Again, the driver 
of the car who desires to make aclaim 
on his insurance company is calle upon 
to give them an account of what occufred, 


connection any note. 
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ae he does this as soon as he gels home 


Made at the time 


could be regarded as a “memorandum 
“ and might be used 
© refresh his memory when called as a 
Witness. At any rate those who are advising 
Cither party in a running-down case 
Should be careful to ascertain whether or 
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not there is such a statément In ékistence. ~ 
It may be of the greatest value. Anyone 

who is in the habit of keepinga diary 

knows how careful entries made 

even years before bring back the recol- 

lection of what has acually happened.— 

The Law Times. 





Extracts from Contemporaries. 


Hours of Sittings 

We have long been accustomed to the 
courts beginning their labours for the day 
at 10°30 and going on with an interval at 
midday, till four o'clock. Our ancestors, 
we read, outstripped us, in this at any rate, 
that they began the work of the day 
very much earlier. In Le Systeme Judiciare 
de La Grande Bretagne, by the Comte de 
Franqueville, a masterly work on all that 
relates to our courts and practitioners, we 
read that in the fifteenth century the judges 
sat from eight o'clock to eleven o'clock, 
that is to say, for three hours. This, to our 
notions, was avery early start, but even 
this seems on occasion to have been out- 
done by our neighbours inFrance. Ina 
monograph on L,Avocat, by M. Henri Robert 
a former Batonnier, we are told that Berr- 
yer, the father of the great Berryer, used 
to recount the story of his first pleading 
before the Grand Chambre.at one of the 
audiences “du matin qui se tenaient en 
hiver a la lueur des bougies, a une 
heure qui semblerait, sans doute, cruelle- 
ment matinale a nos habitudes d’aujourd’ 
hui, puisque l'audience commencait aus- 
sitot apres la messe de 6 heures, cele bree 
dans la salle des Pas-Perdus.” Not only 
the hour ‘‘cruellement matinale,” but the 
imposing majesty of the judges, joined to 
the fact that this was the young Advocate’s 
first appearance before the tribunal, so 
affected him that at the end of his.address 
he fell back in a faint. Like many an- 
other in similar circumstances, he recover- 
ed from his swoon and erelong madea 
great name for himself in the Profession, 
although he was destined to be easily out- 
stripped by his more distinguished son, the 
defender of Marshal Ney, and later, to 
be the guest of honour ata banquet given 
him by the English Bar in 1864, which 
was also signalised by the famous speech 
by Cockburn in which, paying tribute to 
his great distinction, he went on to add 
that “his crowning virtue, as it ought to 
be that of every Advocate, is that he has 


throughont. his career conduted his cases 


with untarnished honour. The arms which 
an Advocate wields he ought to use as a 
warrior, not as an assassin. He ought to 
uphold the interests of his client per fas 
and not per nefas. He ought to know how 
to reconcile the interests of his client with 
the eternal interests of truth and justice,” 


“This brave remark was in answer to an 


observation uttered earlier on the same 
occasion by Lord Brougham that “the 
first quality of an Advocate is to reckon 
everything subordinate to the interests of 
his clients.—The Law Times. : 
The Advocate’s Equipment 

In the monograph referred to in the 
preceding note M. Robert goes on to inquire 
what constitutes the technical equipment 
of the Advocate worthy of his high call- 
ing. Ashe points out, ths sum of necessary. 
knowledge tends to become each day more 
and more expensive; but evenin the eigh- 
teenth century the acquirements which the 
Advocate was supposed to possess were on 
a scale the amplitude of which may well 
make modern members of the profession 
turn pale. A certain Advocate, Camus, 
born in 1740, who seems to have risen toa 
high position at the Bar, has left on 
record what studies ought to be followed 
by the lawyer who . would worthily adorn 
his calling. “Il faut,” he said, ‘‘acquerir 
omnium rerum magnarum atque artium 
scientiam, la sciencede toutes les grandes 
choses et de tous les arts’ —a catalogue which, 
M. Robert admits to be “un peu vaste”—as 
algo the more .detailed enumeration of the 
most necessary acquisitions, namely “les 
humanites, la litterature, L'histoire, le droit, 
la politique.” With regard to purely legal 
studies, Camus declared that it was essential 
that the intending Advocate should have 
read and studied the following authors: 
Plato, Cicero, Grotius, Puffendorf, Cum- 
berland,. Montesquieu, Cujas, Pothier, Voet, 
Henneccius, Godefroy. One wondersif any 
one, except perhaps Camus himself, girded 
up his loins to tackle this vast program- 
me of studies. Besides being illustrative of 
the ambit that Camus regarded as neces- 
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-esary for the well-equipped Advocate, the 
list of authors is interesting foz another 
reason, namely, thatit includes a writer 
of English name, Cumberland. When this 
surname is mentioned as a writer one 
instinctively calle up the dramatist who 
‘was caricatured by Sheridan as Sir Fretful 
Plagisary in “The Critic,” and whom we 
find also referred to in the pages of Bos- 
well. It was not this Cumberland, how- 
ever, but his great grandfather, also 
Richard Cumberland, whose writings were 
thus commended by Camus. Of this elder 
Cumberland even his name has become 
almost forgotten by present-day readers, 
but he attained a high position not only 
in the Church—he became Bishop of 
Peterborough and gave utterance to a noble 
saying in his old age, when advised to 
take things easily, that “a man had better 
wear out than rust out’—but by his philo- 
sophical writings, to the exposition of 
which Hallam, inhis Introduction to the 
Literature of Europe, devoted some pages. 
More apropos to our present purposein the 
notice of him in Calvos Dictionnaire de 
Droit International, where his De Legibus 
Naturae (which was dedicated to Orlando 
Bridgeman) is spoken of as a work of high 
‘reputation in its day-and as Having been 


translated into Frencb,-and annotated, by: 


Barbeyrae in 1771. It is surely matter of 
of satisfaction to English jurists that one 
of their countrymen should have thus 


been singled out and collocated with the’. 
great men of ancient and mordern writers- 
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on jurisprudence as a writer who should 
be studied by those contemplating admis- 
sion to the French Bar:—The Law Times. 


A Question from the Jury, 

“The next day, in another case of: alleged . 
libels by newspapers, the jury, during the 
course of their deliberations, . sent 
this question to the learned judge: “If it 
is decided thatthe report or reports are 
accurate as far as they go, but are not fait, 
do the reports amount to libel ?” 

To that question, -said Mr. Justice 
Hawke, he proposed to reply that if any 


material part was left out of the - report, 
thereby a false impression was pro- 
duced, the defence was not made out. 


‘He had. previously said, in the. course of 


his summing up, ‘that newspapers could 
leave something out if by doing so they 
did not create a wrong impression ; they 
might compress, but they must fairly 
give both sides to the extent that they 
must not mislead, “The question was 
whether, as a whole and dealing with the 
matters which the newspapers, had 
to report these news papers while say- 
ing nothing that was untrue, had not pro- 
duced by what they left out an untrue 
impression as to what happened. If they 
had so produced a false impression the 
jury must say so and find a verdict 
against them.” . : 

The jury, found for ‘the plaintiff, but 
awarded him only one-farthing damages in’ 


each case:—dJustice ofthe ‘Peace, 





REVIEW. 


Indian Arms Act.. By) Mr. BASANT 


Keisuna KHANNA, B. A, LL B., ADYVOCATE,. 


PUBLISHED £Y THE 


Hies Court, LAHORE : 
Prion 


Eastarn Law HOUSE, OALOOTTA: 
Rs, 6, 


In this well-got-up book, the learned 
author has brought together much useful 
matter on the Arms Act. The text of the 
Act as amended up-to-date with com- 
mentary forms the first part of the book. 
Then follow the Indian Arms Rules of 
1924 and the Rules and Orders of the 
Governments of Bengal, Bombay, Punjab, 
North-West Frontier Provinces, the 
United Provinces and the Kashmir State. 
The explanatory note on the rules affecting 
the possession of arms by private in- 
dividuals will be very useful to layman 
in particular, The commentary on the Act 
is exhaustive, illustrated by relevant case- 


law which has been brought up-to-date’: 
It is clear from a perusal of the treatise: 
that the learned author has spared no 
pains to make it useful to the Bench and 
the Bar. Itcannot be denied that: the 
Arms Act is one of the most important 
enactments on the Indian Statute-book and 
one which is not very easy to understand. 
The book on hand serves its purpose well. 
We are sure that the book will surely be 
very well received by the legal public. We 
wish the publication all success. 
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EVIDENCE OF HANDWRITING 


- Itis generally admitted that expert wit- not to affirm it” (per Erle, J. in Reg. V. 
messes .are not infallible. Handwriting Shepherd, 1845, 5 L. T., O. 5. 484) ; but the 
experts share with their brethren inother Criminal Procedure Act, 1865, changed the , 
‘Spheres this lack of infallibility, and itis law in that respect. Under section 8 of that 
often a debatable question as to whether Act “comparison of a disputed writing 
-they donot possess more than their fair withany writing proved to the satisfaction 
-share of this negative quality. A casesuch of the judge to be genuine shall be permit- 
as Rex v. Binney (The “Times, May 9), tedtobe made by witnesses ; and such writ- 


‘which came before-the Central Criminal ing, andthe evidence respecting the same, 


Court on a reference by the Home Secre- may be submitted to the court and jury as 
tary under section 19 of the Criminal Appeal evidence of the genuineness or otherwise 


Act, 1907, makes the question one of real “of the writing in dispute.” It should here 


importance. The appellant had been be observed that although such evidence 
covicted’ at the Derbyshire Assizes of isnot’ infrequently given by experts, “there 
‘writing threatening letters demanding is no decision which requires thatthe 


‘money, and had received a sentence of evidence of a man whois skilled in compar- 


seven years’ penal servitude. The backbone -ing handwriting, and who has’ formed a 


.of the case for the prosecution at the trial, -reliable opinion from “past. experience, 


inthe words of- the prosecuting counsel, should be excluded because his experience 
was the evidence of handwriting which -has not been gained in thé way of his 
was given by..experts. The appellant’s ‘business’: (per Lord Russeil of Killowen, 
application for leave to ‘appeal was. OJ ., in Reg v. Silverlock 72 L. T. Rep. 298; 
refused, but after his ` conviction (1894) 2 Q. B. 766, 769). 


‘further threatening letters in the same There can, therefore, be no doubt . as to 


handwriting were received’ by the same the admissibility of evidence as to the 
person who had received them before. It comparison of handwritings. With regard 
was proved beyond any doubt that those tothe weight .of such evidence, the-words 


< letters could not have been written by the of Sir John Nichollin Robson v. Rocke (1824, 


appellant, and in spite of that, one ofthe 2 Add. 53) are still of importance. He said 
experts who had given evidence at the- at p. 79: “This court has often -had 


--trial said that he still believed that the occasion to observe that evidence as to hand- 
- appellant wrote the letters produced at the writing is at best, in its own nature, 


trial. On appeal the Lord Chief Justice very inconclusive; affirmative, from. the 


. Said thatit was obvious without the help. exactness with -which hand writing 


of experts that the later letters werein may be imitated ; and negative, 
the same writing as those produced at from ‘the dissimilarity which is often 


| the trial. The appeal was’ allowed on.the discoverable in the handwriting of the same 


ground. that if the materials now available person, under different circumstances... 
had been before the jury at the trial, but such evidence is peculiarly fallacious 
they would not have come tothe conclusion where the dissimilarity relied upon isnot 
which they did. . that of general .character, but merely 

Originally expert evidence was admis- particular letter.’ The learned judge then 


.Sible to “disprove by comparison the explained that the slightest peculiarities of 


writing at issue from being the writing of circumstances or position or materials were 


| the party whose writing it ig said to be, but amply sufficient to ‘account for the game 
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letters being made variously at different 
times by thesame individuale. ‘Indepen- 
edent, however, of anything of this sort,” 
he continued, “few individuals, it is ap- 
prehended, wrile so uniformly that dis- 
similar formations of particular letters are 
grounds for considering them not to have 
been--made by. the same. person,” _. 
‘The above criticism of the evidence of 
hatidwriting “experts should be offset. by, 
the remarks of Chief Justice Cockburn -in 
Cresswoll v, Jackson (4 F. & F.1, 8), where 


| 


he said; “The evidence of professional witnes- . 


sés is to he viewed with some degree of 
‘distrust : for, it is generally with some 
‘bias; ‘but within’ proper mils it isa very 
*‘Valuable assistance- in inquiries of this 
‘kind: ‘The advantage .is, that habits of 
handwriting “as shown in minute points 
‘which escape common observation but 
are “quite observable when pointed out— are 
-detected sand disclosed by science, skill 
-“and-experience. And it isso-in the com- 
‘Parison ‘of handwriting by the assistance 
tofvexperts.” -coro o oTo : 
< -Words'to the same effect are to be found 
“in ‘thé ‘opinion of Lord Birkenhead in the 
‘Privy. Council in’ Waheford v. Lincoln 
‘(Biskop) (90L. J. P:C. 174 at p. 179): “The 
-expert called for the prosecution gave his evi- 


‘order to 
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body wrote a particular thing. All you can 


do is to point out the similarities and draw 
conculsions from them.” That is the man- 
Der in which expert evidence on matters 
of this kind ought tobe presented to the 
court, who have to make up their minda, 
with such assistance as can be furnished 


-tothem by those who have: made-a study-of 
these matters, whether a particular writ- 
“ing is to be. assigned to a. particular per- 


son.” 


“In Rex v. Rickard (119 L. `T. Rep. 


192); a forgery -ease, the proper place of such 
evidence is assigned. Mr. Justice Finlay 
said : “We do not say that expertievid- 
ence in such cases is necessary ... but it 
is quite: clear that to leave the question 


of handwriting to a jury without assist- 


ance is dangerous.” < i a 
` The weight tobe attached to the evid- 
ence of particular witnesses as to handwrit- 


ing, whether expert in handwiting general- 
ly, or 
-of a particular person, is a matter for the 
court, as it is in the case of any other 
‘witnesses, but the remarkable case of Rex 
‘v. Binney will always remain as an example 
. of the great danger of relying on handwrit- 


experienced as to the handwriting 


ing evidence either principally or alone in 





: ed obtain convictions.—The Law 
“dence: with great candour, “It is not pos- Times, $ 
“Bible, he sáya, “to say. definitely that any- 
E TU BREACH OF PROMISE. 


Heer 


t tọ whether in any circumstances an action 
-wìll lie against the executor of a deceased 
© party for a’ breach of promise committed 
before the death. oa i 


- -- ‘Legal text-books say that an action will: 


} lie ifthe plaintiff can prove special dam- 
‘- age which has accrued - from the breach 


= independent of the loss of marriage, but: 


t: they. qualify this: statement by calling at- 
: ‘tention to case. Jaw. 
, advérse to this rule. 
: “A teview of the reported cases shows that 
-© - though it seems to -be accepted—in theory 
- at:any rate—that such an action will lie in 
© ‘practice, it is next to impossible to produce 
< ithe:necessary circumstances, 
~ > In Chamberlain y. Williamson (814, 2 M. 
' &§, 408)-it was decided that an adminisira- 
‘tor cannot have an action for a breach of 
& : promise of marriage to the intestate where 
+ /-nlo special damage is alleged, : 
Lord Ellenborough,: in delivering judg- 


which is, more or less, 


| LIABILITY of PRrROMISOR'S EXEOUTOR. 
** =['here seems to be a little uncertainty as ° 


ment, said that the action was a novel one 
and that no single instance ofa similar 
action had been cited or suggested. in the 
argument. i - i ‘i ; 
“Nor have we been able”, he continu- 
ed, “to discover any by our own re- 
searches and inquiries, and yet frequent 
occasions must have occurred for 
bringing such an action, This cir- 
cumstance imports at least an opinion 
not very favourable (o this species of 
action.” i 
Seventy-four years later, in the case of 
Finlay v. Chirney (1888, 57 L. J. Q. B. 247; 
20 Q. B. D. 494) the Court of Appeal decid- 
ed that an action did not lie against the 
` personal representatives of the promiscr 
where no special damage is alleged and that 
such special damage mus} be damage to the 
property, and not to the person of the 
promise and must be within the contem- 
plation of both -parties at the date of the 
promise. s 


oo 


6> 


1935 
` Lord Esher, im his judgment,. ‘said ‘that 
he knew of no case in which special-damage 
had been laid and the action had been 
maintained, and there was -no authority to. 
enable them to decide how such a case 
-should be dealt with. 

“Indeed,” he added, ‘I kawe pieva 

Co ` doubts whetherit would not be the-wisest 
¿| course to say that even with special 
damage the -action will -not. lie, but I 

‘am not prepared upon the authorities 


`. to go that length. I can hardly con- ' 


«+ ceive of a case where such ‘special dam- 
age could arise as would support the 
‘action ; but, assuming there- were- such 


damage, is its existence to open the _ 


whole case against the executors and 


make them liable, not only for, the. 


_ Special damage resulting from the 
‘breach by their testator, but for all 
< -the damages which could: be recovered 
“in: such an action against a living 

si © person.” 

He came to the conclusion that “in any 

‘event a'claim for a general `“ damage- must 

‘be struck out, and that the only damage to 

“be considered ` must be damage: Sean” 

the- property’ of the plaintiff. Such special 

“damage could only exist in cases where the 

‘plaintiff could show that besides the promise 

to niarry, there was at the time of the making 

of thé compact another promise affecting the 

‘personal property. of the one part ‘or ‘the 

other. 

Bowen, L. -J., -delivering the ‘opinion , of 
“himself and Fry, L. J- made the following 
‘statement’ as to ‘the rule ‘of law ‘on the 
Subject : Ce 
~. “Ib would seem to follow that with 
ae the death of the promisor all claim to 

`. damages. of an exemplary or sentiment- 

*-al kind ought to cease, and that such 

damages only ‘ought to be left as 
represent compensation for a temporal 

+ ‘and measurable loss flowing ‘directly 

`. from the breach or within the contem- 

*. | plationof both parties at the date of 

. ‘,the- promise, and that in am action 

"against executor such a temporal loss; 
if it is alleged, must be tested accord: 
ing tothe ordinary rules as to remote- 
ness as applied to the special facts of 
the case.’ 

Coming to more modern times, in the 
action’ of Quirk v. Thomas (Executor of) 

“(85 L.J. K. B. 519 ; 1916, 1 K. B. 516) Mr. 
Justice Lush, in the -course of a written 
‘judgment, said that he felt compelled to hold 
‘that a pecuniary loss sustained by a woman 
‘through giving “up employment or s busi” 


a 
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‘ness in contemplation: of “marriage coula 
‘nos -properly be treated-as special: < damage 
‘flowing: from -the breach of the promise- to, 
‘marry. “In his opinion, -the plaintiff; under 
‘guise of a claim’ for special. damage) was 
really seeking to -recover part: “of< the vordi- 
‘nary: exemplary damages which: ‘at juny 
-could have given had- the promisorlived.712 
:- The Court of Appeal-upheld:the ‘decision, 
‘each of three jadges roading oom: a written 
judgment.- - ray and 
Swinfen Eady, L. J. went. 80- tin rad. to 
-83 A 
f “Iti is- difficult: to see. hae in “suek: a 
case, there can be any ‘special: damage’ 
properly so called. The sounder view 
appears to be that the action will not 
|. lie in any case after the death of the 
promisor.” | oe ae 
Later on he said. sX aa Se 
`- “Tmust add: that I häva. gtave doubts 
‘whether the action ‘will ~ lie, even if 
= = ppecial damage be “proyed.. “The. pass- 
` ages in’ Chamberlain €., “Williamson 
‘and ‘in Finlay v. Chirney, “telied- upon 
-by the. appellant; ` were * dicta- only, 
"There is-no gase in which damage:has 
- been actually recovered.” Phê- -action 
. to ‘recover damages for breach of pré 
< o misé to'marry is àn . enomàlous one, 
`? and as such action“ have been! “known 
“to thelaw from” a, date anterior `to 1651 
` (Bakèr v. Smith, Sty. 295) anid'damages 
- have- never yet” “been recovered -aftér 
- the death -of the promisor, , ‘the’ Court 
“would probably take the view thatthe 

` aċtion ought not to be furtier exfondsd 
- by judiéial decision: `=% 

-Phillimore, L., J., after criticising: “the 
opinion expressed by Bowen, L. J. referred 
to above, of which he ‘said, - p 
oF “Speaking with respect, it ig difeule 

“to see’ any principle “which: ‘underlies 

“e the rule thus laid down; “added; later 
“= on. “But for the “purposes of this: Case,’ 
a s without” desiring’ tg express any” ‘opinion. 
2. of my own, I am content to take: ita, be 
“the law that in this case añ dotiar would’ 
“< lie for special "damage." ee ee ae 

- Piekford, L. J., said. eat 

- “I shall assume: that? there imiay, pané 

special damage affecting" the“ plini 5 
property. of such a nature as’ to‘support 
an action for breach .of promise of mar- 

; riage’ against the. promisor's * executor. 
= But.it must; in my opinion, be damage 

‘arising from the breach” either as a 
-natural consequence or ‘within the princi- 
: palof Hadley v. Baxendale.” , 
“This sction,“it' must be- Stated! ‘desided 


i eh 
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that where two, parties have made a contract 
-which‘one of them has broken, the damages 
«which the other party ought to receive in 
-respect of such. breach of contract ‘should be 
Buch as may “fairly and reasonably. be con- 
“sidered either.such arising naturally, i.e., 
according to, the. usual course of things, 
from, stich breach of contract ‘itself, or such 
_as’may reasonably be supposed to have been 
‘in the contemplation , of both parties, as 
„the probable result of the breach of it. 

, A further similar action came before: the 
“High Court as recently as 1929,in which 
the plaintiff failed to prove the necessary 
‘special damage. 
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In spite, therefore; ofa certain- amount 
of judicial authority for the ` feasibility -of 


Buch an action being successful, in view. of 


the opinion of Lord Justice Swinfen . Eady, 
it would seem advisble for the practitioner - 
to dissuade his client from embarking- on 
one. It seems almost helpless to attempt 
to visualise any special damage likely to 
-influence the Court i in favour of a plaintiff, 
specially as it has already been decided 
‘that special damagé does not include loss 
.by reason of the plaintiff's having given 
upa business ‘interest at the defendant's 
request, or the taking of a flat at the 
„defendant's request.—The Law Journal. 





` x mao 


On May 23 the House of Lords gaye the 


SRELA IESITI 


eee te: portent seston of aa is the 
proper. direction, to a jury’ ona trial for 
mur. urder,. where, the’ /prosécution, prove a 
homicide: and’. ‘the defence’ is that the kill- 
ing “wag accidental: The facts in the 
present, “cage ‘were that the appellant had 
Shot dnd killed his wife. At’ the time they 
were living apart. According to the ap- 
pell: ant, he . was anxious for ‘his’ ‘wife to 


return. “and, had décided to frighten her ` 


into, doing so by threatening’ to ‘commit 
‘suicide, Tó show that be intended to 
make. good. his ‘threat’ he sawed off ‘the bar- 
rels of gun which he “possessed, ‘fixed it 
around. - his shoulder with a piece of wire 
and put it under his coat. There were 
two ‘cartridges in the; gun. So eqiippéd, he 
called upon his. wife, ‘urged her toreturn, 
threaténed. suicide, ‘and was moving the 
font ‘across ‘Bis waist: when’it ‘somehow acci- 
lentally’ ‘went, off, killing her. The appel- 





. Tan WAS, tried ‘at: Taunton Assizes where 
the jury disagreed. There‘ was a frésh trial 
at „Bristol, Assizes, which restlted in his 
conviction. At this’ latter’ trial _the learned 
Judge before whom ‘the’ case was tried (Mr, 
Justice, Swift) directéd the juty (inter alia) 
in’ ‘the following’ térms : = 
; “Once. it is" showh to a ‘jury ‘that 
“somébody has died thiough’ the act of 
“another, ` that is ‘presumed: to bemur- 
der, unléss the’ person’ who has been 
guilty, of the act which catisés the death 
can. ‘satisfy | a jury that what: Happened 
was something less, ‘something - which 
might be alleviated, something which 


THE BURDEN OF PROOF IN MURDER TRIALS. 


might ‘be rediiced to a charge ‘of ‘man- 
slaughter, or was something which 
was’ accidental or was something which 
could be justified.” (Times, May 24). 
_ Appeal was brought to the Court of 
Criminal Appeal, which, without deciding 
“this” quéstion, applied. the’ proviso to` ‘sec. 


‘4 (1) of tlie Criminal Appeal Act,. 1907, and 


dismissed the” ‘appeal. Thereafter the coj- 
sént of the. Attorney-General ` was obtained 
to bring the present appeal, and’ on April 
‘4and’5 their Lordships (the “Lord Chancel- 
lor, the Lord Chief Jtistice, Lords Atkin, 
Tomlin aiid Wright) heard’ the arguments, 
at’ the ‘close of which they quashed ‘the 
conviction. . 

The ‘question ‘which’ their Lordships’ ‘had 
to consider was ‘whether, ‘where ‘homicide is 
‘proved, the ‘prosecution ‘lias ‘merely ‘made 
out aprima facie case, similar to the ‘position - 


Hi 


‘which, arises oh a charge of receiving, where 


“recent possession” is proved, so that the 
jury should be directed that: if they think 
that the ‘expldnation given ‘by the prisoner . 
raiséė in their minds a reasonable’ doubt - 
asto his guilt, they ought to‘acquit him; or, 
was the position’ analogous to that® where 
the defenéé relied oii, his ‘insanity, cg 
must be cléarly proved by the accused ; 
similar to thole” cases where ‘Parliament a 
expréssly ‘stated that upon certain : facts 
being proved by the: ‘prosecution, ‘the bur den 
of proving innocence shall lie’ on ‘the *prison- 
er. A véry thorough review of the relevant 
cases and dicta of acknowledged’ ‘authorities 
révealed’ ‘the rémarkable fact that, although 
the crimé of murdér can be’ ‘traced back’ to. 
the days ‘of King. Canute, ‘there’ was. ‘no 
clear, arid authoritative uling. upon this 
question, notwithstanding that one “can 
scarcely’ suppose ‘that’ it had’ arisen ‘toy the 


E 


- these lines (Rex v. 


1935 


first time in 1935.- Theearly writers such 
as Lord Coke (Rex v. Mackalley, 1610, 9 
Co. Rep. 61b.) and Lord Hale (1 Hale 
P. 0. 455) are quiteclear that if there was 
evidence of-homicide and nothing more, 
this: was murder, but they are silent upon 
the question of the nature of the evidence by 
which ‘a charge of murder, on proof ‘of 
homicide, can be rebutted. However, in 
the-reports of that eminent criminal lawyer 
and judge, Sir Michael Foster, published in 
1762, will be found an article entitled 


= “Introduction to the Discourse on Homicide, 


wherein he states (at p. 255):— 

“In every charge of murder, the fact-of 
killing being first proved, all the circum- 
stances of accident, necessity or infirmity 
are to be satisfactorily proved by the prison- 
er unless they arise out of the evidence pro- 
duced against him ; for the law presumeth 
the fact to have been founded in malice, 
until the contrary appeareth.” 

There is similar statement in the well- 
known “Pleas of the Crown” of his contem- 
porary Serjeant Hawkins (Vol. 1, Ch. 13, 
sec, 32), and also in. “Blackstone’s Com- 
mentaries” (Vol. IV, p. 201). Moreover, 
no Jess an authority than Tindal, O. J. 
appsars to have given a summing-up on 
| Greenacre, 1837, O. & P., 

at p. 42) ; whilst a like statement of the law 

will be found in all the standard books on 
this subject, such as “Archbold” 

‘ Russell”. It seems, therefore, that, . al- 

though there was no decided case which 

definitely stated the burden of proving 
manslaughter or innocence was upon the 
accused, there was from the middle of the 
* eighteenth century a general consensus of 
legal opinion that such was the law. "Ib is 
not therefore surprising that the learned 
and experienced Judge who tried the case 
gave a direction in these terms, It is, 
however, equally surprising that, if it was 
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ever the common law ofthis country that in, 
murder trials there comesa point when the 
burden of proof shiftsto the accused, why 
none of the above-quoted writers pointed 
out this singularity; and how it came 
about that‘so striking a departure from the 
general principles of our criminal Jaw was 
never touched on at all until lesss than 200 
years ago. 

Itwas bearing these facts in mind that 
the Lord Chancellor gave their Lordships’ 
reason for allowing the appeal. He pointed 
out that at thetime when Sir Michael Fost- 
er was writing, the law of evidence as to 
onus of proof was not clearly understood 
(see Stephen's “History of Criminal Law,” 
Vol. 1, pp. 399-404); and that he could 
scarcely have beenintending to lay down 
that murder trials furnished an exception 
tothe general rule that throughout a crimi- 
naltrial it isfor the prosecution to establish 


guilt-and not for theprisoner to prove his 


innocence. He then proceeded in words 
which we think will be quoted on many 
occasions hereafter :— i 
“Throughout the web of the English 
criminal law one golden thread was 
always tobe seen, that it was the duty 

of the prosecution to prove the prisoner's 
guilt subject to matters as tothe de- 
fence of insanity and subject also to 
any statutory exception. If, at the 
end of, and on the whole of the case 

. there was a reasonable doubt, created 

by the evidence by either the prosecu- 
tion or the prisoner, whether the prison- 
er killed the deceased with a malicious 
intention, the prosecution -had not made 
out a case, and the prisoner was ‘entitl- 
ed to an acquittal” (Times, May 24). 

He added that no attempt to whittle 
down this principle should be enterlained. 
Our best comment isto state that we res- 
pectfully agree.—The Law Journal, 





Extracts from Contemporaries. 


The Jubilee Week. 

This has been, for the Law, a week of 
splendour andrejoicing.. Lord Sankey, of 
course (Sir Claud Schustér with him), took 
pride’ of place as Lord High Ohancellor, 
Keeper of-the Great €eal, Keeper of the 
Kings’ Conscience, and so forth; and in the 
chief célebrations of Monday he had, as-of 
the custom of ages or of the Constitution, a 
place and procession of his own. And as 
he passed by, recognised on sight by all the 
lawyers-ia the crowd and'by a considerable 


2 e 


number of their wives and laymen without 
reference to the official programme, there 
arose a cheer discernibly legal or forensic 
intone. Yet the deeper ifless learned 
cheers of the laity were not lacking, and 
from a comparison of notes with -those 
of similar functions in other reigns, an 
inference may fairly be drawn that Lord 
Sankey is a Ohancellor of unusual 
popularity. . A 

He wore, with his gorgeous apparel, his 
usual serene and happy look;-and it was 


51 
ébserved that his outomobile was not more 
lacking in streamline or „modernity than 
the majority of other internal combustion 


vehicles taking part in the ceremonial of 
that glorious and memorable day. 


The Judges have good seats. 

In St. Paul’s the L. O. was not the Law's 
sole representative, although he occupied 
what was probably the best seat in the 
church near Their Majesties. But near 
and behind him in force were His Majesty's 
Judges; and elsewhere in the Cathedral 
‘could be seen law officers, silk, juniors and 
solicitors ; better placed, perhaps, but not 
more happy than those who listened and 
joined in thanksgiving in the street or by the 
rails in Temple Gardens. That day the 
Law Courts themselves were all exterior, 
‘with no ‘visible entrance ‘on a front covered 
“with bunting and spectators. 

‘The Judges were again in force at West- 
‘minster Hall—that old centre of English law 
—on Thursday when the King and Queen 
came down in the Carriage of State to 
‘receive the Address of Congratulation from 
“both Houses of Parliament. The procession 
‘of Peers from the Upper House to West- 
‘minster Hall wae, as of course, headed’ by the 
‘Lord Chancellor. 

“A great week; and it was more than ever 
apparent, especially after his talk to the 
‘people on the evening of that happy but 
tiring day of May 6,that never was a King 
‘more well loved or more firmly enthroned,— 
‘The Law Journal. 


“An Unusual Criminal Appeal. 

~- Prior to the establishment of the Court 
of Criminal Appeal, where fresh informa- 
‘tion threw doubt upon the justice of a 
‘conviction there was no method by which 
“the convicted person could obtain a public 
vindication of his innocence: the most he 


could hope for was a Home Office inquiry,- 


followed by a free pardon. But by sec. 19 
(a) of the Criminal Appeal Act, 1907, the 
‘Home Secretary may at any time refer a 
“ease to the Court of Criminal Appeal, which 
“shall hear it as-if it were an appeal from 
conviction, with the consequence that the 
- Court can quash the conviction. This power 
-has been rarely exercised, there having 
-been only about half a dozen occasions 
when it has been called into existence; but 
-òn three of these occasions . the convictions 
were quashed, which fact alone has amply 
- justified this provision. A signal illastra- 
tion of the “value of this right of reference 
was afforded by the recent case of John 
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Binney, which came “before ‘the Court ` on 
May 8. The appellant had been convicted 
at- Derbyshire Assizes, on July 8,1934, of 
uttering threatening letters and sentenced 
to seven years’ penal servitude. The eyi- 
dence for the prosecution consisted chiefly 
in the evidence of handwriting experts that 
the letters had been written “by the appel- 
lant. He sought leave to appeal to the 
Court of Criminal Appeal, but his applica- 
tion was refused. Thereafter the victim of 
the thereatening letters continued toreceive 
others in a similar handwriting, one of 
which referred to the exact sentence impos- 
ed upon the appellant. In the result the 
Home Secretary: directed the present re- 
ference, at which the handwriting experts 
‘agreed that the letters received since thé 
‘appellant’s imprisonment were written by 
the same hand as the letters upon which he 
had been convicted. Prison officials testifi- 
ed that there was no reason to suppose 
that the appellant had been able to 
smuggle the letters out of prison; and if he 
had written them before he showed remark- 
able prevision in forecasting the exact 
ssntence he would receive. ‘Consequently 
the Court quashed the conviction. The 
successful appellant will no doubt rective 
such compensation as will (so far as money 
can) recompense him for his unjust put 
ferings.—The Law Journal. 


For Future Reference. 

It was clearly established, said- Tara 
Hewart, after examining all the possibilities 
of Mr. "Binney, on “materials which had 
not previously been open to any Court, that è 
there was a hand somewhere, other thar 
thet of Binney. which was responsible for. 
the writing of all the threatening letters. 
What might be the trath of the genesis and’ 
catrying out of the scheme were questions 
on which it would be neither profitable 
The case standing 
as it did, the Court could come to no 
conelusion other than that, if the materials 
now available, or anything. like them, had 
been ‘before the jury who convicted Binney, 
they would not have come to the conclusion: 
to which they did.” 

So, after nine months of penal servitude, 
the innocent Mr.. Binney's conviction was 
quashed and he was set at liberty, Coun- 
sel for the defence will not forget the case: 
in future dealings with the infallible, inb- 
exorable expert; but they must not everdo 
it, for the case is rare. Furthermore, they. 
may consider that if Judges occasionally . 
make an error in law, the expert's error, 


confidently -held, and exceptional, should 
not be regarded as the rule. 
The case is a fine weapon for those who 
„ Bay thatthe recommendations of the Royal 
Commission on Capital Punishment should 
be adopted, If the case had been one of 
murder, fresh facts (similar to those men- 
.tioned by Sir John Fortescue in De Laudibus 
Legum Angliœ) would have come too late: 
The Law Journal, 


L. C. Who Was A Modei Husband. 
= Jt is curious that while Henry VIII was 
an unsuccessful husband and found mar- 
-riage to be something a lottery with an 
-unlucky sequence, one of his Chancellors, 
Sir Thomas More, lL. C., was remarkably 
¿successful and apparently without hazard. 
-Lord Oampbell quotes the account of a 
:Telative: “Sir Thomas having determined, 
by the advice and direction of his ghostly 
-father, to be a married man, there was at 
- that time a pleasant conceited gentleman 
-of an ancient family in Essex, one Mr. 
John Colt, of New Hall, that invited him 
-- unto his house, being much delighted in his 
. company, proferring unto him the choice of 
any of his daughters, who were young 
--gentlewomen of very good carriage, good 
- complexions and very religiously inclined; 
; whose honest and sweet conversation and 
. virtuous education enticed Sir, Thomas not 
| alittle; and although hie affection best 
_ served him to.the second, for that he 
. thought her the fairest and best favoured, 
_ yet when he thought with himself that it 
--would be a grief and some blemish tothe 
- eldest to have the younger sister preferred 
# before her, he, out of a kind of compassion, 
«-settled his fancy upon the eldest and soon 
- after married her with all her friends 
4 good liking. . . There never was a hap- 
“~ pier union.” 
Even his second marriage, not of sen- 
timent but convenience, with the widow 
- Mrs. Middleton, seven years older than 
‘himself, “of no good favour or complexion 
. and not always of the sweetest disposition,” 
_ was not unsuccessful. She was a kind 
. ptepmother and obedient to her husband. 
“She complained of his lack of ambition 
- with acidity; but he had away with him 
and was “singularly adapted to domestic 
_ life.” At his request the old lady “tock 
. lessons on the lute, the cithara, the viol, 
the monochord, and the flute."—The Law 
. Journal. ` 


< English Kingship: A Realised Ideal, 
Thoma’ Carlyle, in his history of the 
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French Revolution, asks- us to observe that 
of man’s whole terrestial possessions and 
attainments ‘“unspeakably the noblest are 
his Realised Ideals” ci which the most 
important are his Church for his spiritual 
guidance and his Kingship for his tempor- 
al. “How such Ideals do realise themselves” 
he most characteristically exclaims. how 
they “grow. wondronsly, from amid the in- 
congruous ever-flucluating chaos of the 
Actual: this is what World-History, if it 
teach anything, has to teach us.” Long 
ages were to elapse between the moment 
“when armed men first raised their Stron- 
gest aloft on the buckler-throne,” and the 
day when Louis XIV, could say, “L'Etat 
whilst now in our modern 
world, although a so-called nationalism has 
in some lands created anew ideal of unity 
of command, there is no developed country 
where a king who echoed Louis’, boast 
would be “replied to by silence and abashed 
looks.” _ In England, of late years, the ideal 
of kingship, after having been exemplified 


in individuals willingly or with more or 


less of recalcitrance, has itself altered and 
developed so that its element of personal 
service has almost displaced that of personal 
ascendancy. The great truth that the Silver 
Jubilee of His Majesty King George V. 
makes us .wholeheartedly and gratefully 
acknowledge is that our modern idea} 
of kingship has been perfectly realised in 
him. Encouraged and aided in every way 
by his Consort, Queen: Mary,’ he has-unerr- 
ingly played the part of a constitutional 
monarch in a democratic country. Without 
parade and without one magniloquent phrase, 
he has worked for us all bravely and simply, 
so that, in changing times, he and Queen 
Mary have been accorded by their sub- 
jects loyalty, respect and affection, more 
constant even than that of the antique 
world. As was well said by Lord Derby 
the other day at Manchester. “What has 
endeared the King. tothis country is not 


-only the way he has ruled, but the feeling 


that he has tried to be one of ourselves: 
that he is as loyal to us. as we want to be 
to him” :— The Law Times, 


Judicial Interruptions, 

Members of the English Bar who not 
infrequently have to endure interruptions 
in the course of their arguments will find 
that their French confieres have been 
exposed to the like interrogations from the 
judges and have liked them as little as 
counsel do with us. An old writer men- 
tions that onone occasion, on being .re- 
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‘quested to conclude his address, the advocate 

` thus addressed replied in these words, 
“I am ready to conclude if the court 
finds that I havesaid sufficient in favour 
of my cause: if not, I have still several 
‘points to submit which I regard as so 
essential that I cannot conclude without 
doing injustice tothe case I have under- 
taken, and the interests of my client.” This 
reply sufficed, and he was enabled to 
continue his argument. It will be remem- 
bered that Lord Watson's besetting judi- 
cial foible was his practice, so embarrass- 
‘ing to many, of interrupting with posers 
‘which were sometimes difficult to answer. 
“When this was hinted of to him by one. 
“who could take the liberty, he replied, 
“You need not complain: I never inter- 

` rupt a‘fool’.—The Law Times... 


‘Science and Crime. 

The report of the Institute. for the 
Scientific Treatment of Delinquency for the 
‘year 1934, which has just reached us, 
shows that from small beginnings the 
‘institute has already increased its useful 
work. 

Those who may have been tempted to 
‘regard it as one more society of cranks 
‘should be disarmed by its modest claims 
‘and its definite statement that “the institute 
‘is aware of the need for ensuring the 
.protection of the public and............. if does 
its utmost to afford this protection while 
treatment is‘ carried out.” Two main 
‘objects are kept in view: to elucidate the 
‘causes, both precipitating and primary, of 
‘crime, andto improve the methods of 
‘treatment. f 
' :- Cases from the police courts are given 
„precedence at the psychopathic clinic over 
‘those referred for delinquent behaviour 
“who have not been charged with offences, 
and actually the court cases show a consi- 
‘derable increase in the past year. 
` “ft is Roped,” says the report, “hat 
‘where mental factors are recognised before 
‘or during trialit will become customary 
‘for judges and magistrates to ask for full 
psychological as well as medical reports 
before sentence is pronounced. Many 
„anomalies exist at present which can only 
“be altered when the influence of physical 
“and mental causes upon behaviour is 
more generally recognised.” It is certain- 
ly not the view ofthe institute that this 
applies only to cases of sexual misconduct. 
‘It would welcome the opportunity of deal- 
„ing with all kinds of cases. i 
-~ Thereis no trace anywhere in the report 
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‘psychologists who recognise 


‘falling on the family is 
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ofany desire on the partof the doctors 
and psychologists to usurp the. functions. 
of the courts. In the past, ‘some of the . 
psychologists, especially the amateurs, - 
have earned disfayour by the extravagance of 
their claims. To-day there are many skilled 
the present 
limitations of their young science, and’ who 
are able and willing to give real help 
to delinquents and those interesied in 
them, by their common sense and uncom- 
mon knowledge:— Justice of the Peace. - - 


PN 


Penology Without Tears. 

Most people who- have thought much 
about questions of crime and punishment 
are conscious of a certain perplexity 
about it all. It is difficult to reconcile 
one belief with another, and the reformer . 
feels he is groping his way, towards the 
light rather uncertainly and painfully 

Not so, Dr, Inge. [n something ` less 
than two columns of an evening paper 


‘he is able to express his certainty where 


others doubt. On the question. -of the right 
to punish, he just says, "It is not very 
difficult to straighten this matter out,” and 
then does very little straightening. 

Dr. Inge has spoken and written so wisely 
and wittily on other occasions. that it- 
seems a pity he should have turned to the 
criminal law, upon. which he seems .to be 
so little wise. Capital punishment’ brothers 
him not atall. “The State is quite within 
its rights in weeding out thotroughly un-~ 
desirable citizens.” So that’s. that! And 
those who have wondered about it can rest 
assured now that it is all right. “The 
capital sentence ought not to be.attached 
to murder only. Many murderers are by 


no means incorrigible criminals; many 
“burglarg are so.” He does not pause to 
consider whether any human being is” 


‘really wise enough to assume the power to 


pronounce the doom of the ‘corrigible 
criminal. He thinks that If “the authori- 
ties” (blessed collective ‘vaguenéss !) 
“judge a malefactor incurable he 
ought to be humanely extinguished 
without any ‘publicity and without 
casting any stigma on his name or family.” 
How the stigma is to be prevented from 
not stated. No 


doubt that, too, would be quite- easy, 
even though ordinary people think it 
impossible. ° 


Perhaps Dr. Innge has unwittingly ren- 
dered some service to the cause of aboli- 
tion of the death penalty;—Jystice of-the 
Peace, . 
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THE TREATMENT OF THE YOUNG OFFENDER 


Lord Hewart of Bury, Lord Chief Justice 
of England, delivered the second Clarke 
Hall Lecture, with this title, at Gray's 
Inn, on the 2\th May. As guides to the 
temper in whichthe tremendous problem 
of the treatment of the young offender might 
suitably be approached, he recommended 
Juvenil’s aphorism : “Maxima debetur puero 
reverentia,” and Plato's passage in the “Re- 
public” concerning the need for truth and 
purity inthe arts by which the young 
were influenced. There were good reasons, 
he said, why the young offender should 
receive special treatment. The younger an 
offender, the more hope there might be 
for his reformation. Moreover, the 
young -ofender tended to suffer from far 
greater confusion of motive for his acts. 
Young offenders alco tended to suffer from 
unusual sensitiveness and fear. Young 


. persons were readily affected by the com- 


Sixty per cent. 


pany ‘which they kept, and the imprison- 
ment of youths sometimes had the effect 
of making rather than reforming offenders. 
A’ miner had, in English law, no rights 
which could be personally pleaded in any 
court against another citizen. If the State 
disregarded him as a suitor, it should 
exercise special care over his in- 
tetests when he was accused of a crime. 
of practised offenders were 
arraigned fur their first offence before 
the age of sixteen. It was desired not 
merely to prevent the manufacture of cri- 
minals but to multiply the number of good 
citizens. The growth of the Empire showed 
many exploits of daring not very different 
in kind from the dare-devil designs of some 
young offenders. : 

Nevertheless, the young offender should 
not be treated with misplaced leniency, but 
judged with justice and understanding. 
Mere pity sometimes induced self-pity, 
which more than anything, weakened 
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moral fibre. The court should be deter- 
mined to ascertain the cause of the default, 
weigh the possibilities of the defaulter, and 
prescribe a treatment that would make 
the best use of all those possibilities. The . 
young offender was a boy whose character 
or temperament had been badly adjusted 
to his environment. Two movements in the 
country had affected the equation of 


-temperament and surroundings. The first 


was the demand for a higher standard of 
life—more to eat, to do, to conquer, so that 
the earning capactiy was for ever behind 
the cost of the life which a lad felt 
himself impelled to lead. The second was 
the removal of inhibitions, such as the 
notion of hell and the prospect of punish- 
ment. Parents, teachers and clergy now 
diercted their charges to a higher ideal, a 


-better reason why they should be clean 


and honest. This new reason was, how- 
ever, taught to a limited number only, 
and for many the old ethical foundation 
had been kicked away before the new one 
had been securely established. 

A great change had taken place in the 
attitude of the criminal courts between 
the hopeless ferocity of the nineteenth 
century andthe mercy and understanding 
of the twentieth. Courts nowadays were 
concerned tostudy the offender, not merely 
to weigh cut a punishment equivalent 
tothe crime. The late Sir William Clarke 
Hall had stressed the importance that 
should be attached to the inquirits made 
by a probation officer, the result of which 
was communicated to the court before a 
decision was reached. The place of psycho- 
logy in the juvenile court had still to be 
defined. The child guidance clinics which 
had recently come into existence were 
believed to be serving a useful purpose 
by enabling probation officers to secure 
a “psychological” report on a young 
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offender. The courts, in using these reports 
should however remember that the 
study in this modern type of psycho- 
logy had not progressed very far, and 
that those qualified to practise it’ were 
few. A certain number of young offenders 
were now detained in remand homes while 
inquiries were made. This period might 
be used not only for external inquiries 
into the offender's history and antecedents, 
but also fora close and discreet observa. 
tion of the offender. The court was entitl- 
ed to have the-fruits ofall this labour in 
making a decision. that might affect the 
whole of his life. In the task of observa- 
tion, the authorities were faced with a 
practical difficulty. The averge daily 
population of a remand home might never 
reach double figures, and the institution 
could not then be run effectively or 
scientifically. The difficulty might be met 
by the co-operation of local authorities 
in establishing central remand homes, or 
in using Home Office schools and charit- 
able homes. 
JUVENILE Oc URTS. 

The responsibility thrown upon 
new juvenile ccurts was enormous. They 
had to consider between them 25,000 
cases a year, and a hasty or ill-considered 
decision might transform a life of promise 
mto a career of crime. The magistrates 
of each area would chose from themselves 
those who were most competent to under- 
stand the mind of the young and to dis- 
cern the right method of correction, 
stimulus and guidance. Boys and girls in 
the juvenile courts should perhaps be dealt 
with by parents rather than by grand- 
parents. In order toenable the busy parent 
of lesser age to sit, it might be neces- 
sary to hold the courts at 6 o'clock in the 
evening instead of at 2 o'clok in the 
afternoon. The school teacher, club leader, 
and scoutmaster could then come and give 
their views. Noone whose hearing was 
defective should be expected to serve. Pro- 
bation officers did magnificent work, and 
probation rightly used could save thone 
sands of offenders every year from a repeti- 
tion of their crime. It should not, how- 
ever, be used excessively. If it had fail- 
ed on one occasion, there ought to be 
strong reason before the offender was 
placed on probation a second time. Its 
misuse tended to bring the system into 
disfavour and encourage an offender to re- 
peat his offence. After probation bas fail- 
ed, there could probably be no alternative 
but committal to a Home Office school, 


the 
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The proportion of offenders who subsequently 
made good from these schools stood as high 
as 84 percent., and a court should not, there- 
fore, be unduly reluctant to sue them. 
Corporal punishment had tended to dimi- 
nish with the progress of education and 
civilisation. The birch should only be 
ordered after the fullest consideration, 
not merely of the offence but of the 
temperament and character ofthe offender. 
It should be imposed rarely, and only as 
a means of treatment, never as an ex- 
pression of revenge. 

The greater problem was perhaps the 
adolescent offender between seventeen and 
twenty-one. He wasneither so easily hand- 
led nor so surely moulded. He had the 
passions of a man with the instability of 
boyhood. At no time in life did he stand 
so sorely in need of ieadership and 
guidance, hungry for advice and usually 
ashamed toseek it. If he could not be put 
on probation, the court was often faced 
with a choice. between imprisonmet and 
Borstal. The experience of prison gover- 
nors was almost invariably against a 
sentence of imprisonment. The adolescent 
might grow dangerously well accustomed 
to prison, so that its terror was remeved. 
Prison was no place for an adolescent 
who was clearly failing to make the most 
of his life and was building no ideal. 
The Borstal method was a thoughtful and 
determined effort to re-educate the incipient 
criminal by subjecting him to an arduous 
programme of training for two or three 
years, It was now possible to give to 
Borstal lads a close scrutiny, to classify 
them into different grades of criminality, 
and to allocate each to an institution 
where he would consort with others of the 
same grade and receive a training proper 
to histype. It was a hard and industrious 
programme of training with sixteen hours 
a day of effort and occupation. It was 
nearly always an alternative, preferable 
to a short sentence of imprisonment. For 
each failure who came into the dock, 
there were somewhere two or three invisible 
men who had reached a steady and honest 
manhood. Great praise was due to such 
leaders as Mr. and Mrs. QG, M. Palmer 


-at the Hertford Training School for Boys 


at Ware, and to Miss Lilian Barker, who 
administered the institution for Borstal 
girls at Aylesbury. ° 

This, concluded the Lord Chief. Justice, 
was. the time of the crisis. Those who 
had the responsibility of dealing with young 
delinquents should pool their experience 


© 


ay 
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be open to new ideas and ready to accept 
criticism, always believing that better ways 
might be found. Although an important 
aim of punishment was deterrence, yet it 


was doubtful whether ‘deterrence had 
nearly so great an effect upon the 
juvenile offender as upon the adult, 


Nothing was more offensive to common 
decency than the theory that the State 
should seek to deter its adult citizens 
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from crime by pointing to the sufferings 
which it inflicted upon young offenders. 
The main object and interest of the State 
for the sake of all must be the reformation 
of those offenders. The question was one 
of goodwill and of readiness to take a 
little personal trouble. The State might 
sometimes be compelled to be stern, It 
must not be cruel: it could not afford: 
to beindifferent.—The Law Times. 





CONTRAOTS—CHARITABLE SUBSORIPTIONS—CONSIDERATION. |. - 


It is a matter of satisfaction that the 
Supreme Court of Canada, in The Governors 
of Dalhousie College at Halifax v.The Estate 

„of Arthur Boutilier, Deceased, has dealt 
squarely and decisively with the disturbed 
prol lem of consideration in charitable subs- 
criptions, The necessity for some authori- 
tative pronouncement on the subject has 
of late \ ears become increasingly apparent 
in view of the developing case law in 

Ontarioand the Western Provinces. In the 

Boutilier case, Mr. Boutilier had signed a 
“Subscription Card” in which he promised 
to pay the treasurer of Dalhousie College 
five thousand dollars, “for the purpose of 
“enabling Dalhousie College. to maintain 
and improve the efficiency of its teaching, 
to construct new buildings . . . and 
in consideration of the subscription of 
others”. On his death, the subscription 
remaining unpaid, a claim was made by 
the College against his estate. The Registrar 
of the Probate Court allowed the claim, 
sas did the County Court Judge on appeal. 

On a further appeal to the Supreme Court 

of Nova Scotia en bane, the claim was 
disallowed. The Supreme Court of Canada 
upheld the latter decision. 

Whiie charity seems - quite in@onsistent 
with the bargain theory of contracts, various 
attempts, have. been made to impose 
liability-on a’subscriber, either by the form 
in which the subscription card is drafted, or 
by a forced construction placed on such 
card viewed in the light of subsequent 
events. Courts who have done the latter, 
have evidently felt that the social desirabili- 
ty of enforcing such promises . might com- 
pensate for any resulting strain on the 
accepted doctrines of consideration. The 
present case furnishes illustrations of both 
thebe methods. The term in the card, “in 
consideration of the subscription of others”, 
may have been inserted, as Haggart, J.A., 
stated in Sargent v. Nicholson, with an 
mintention “to bind the subscriber”... In 


view of the fact that it is axiomatic in 
English law that consideration must move 
from the promisee, it seems difficult to 
understand why so many subscription cards - 
are drawn in this form. The Supreme Court 
on this ground definitely rejected the pos- 
sibility of other subscriptions forming con- 
sideration enabling the College to sue. 
The importance of the decision, however, 
lies not so much in this point, but in the 
decisive manner in which both the Supreme 
Court of Canada and the Court of Appeal 
in Nova Scotia rejected certain views of con- 
sideration which were in process of becoming 
established in other provinces.. — | i 
It seems clear that if a subscription pro- 
mise is so worded as to require either the 
doing of an act or the making of a return 
promise by the promisee as the price of the 
subscription promise, there would be con» 
sideration. The difficulty with the former 
(aside from the fact that the subscriber in 
most cases asks for nothing) is that the - 
contract would not be formed until the act 
asked for was completed. Thus, if money - 
is promised “to build a rectory”, even if it 
were possible to say that the promisor asks 
that a rectory be built as the price of his > 
promise,. the promise should not be- - 
come binding until the rectory is com- - 
pleted, whereas the money was undoubtedly : 
required for that very purpose. To meet 
such a case, a doctrine which Professor 
Williston has described as ‘promissory 
estoppel” developed in a number of Ameri- 
can jurisdictions, and, prior to the Boutilier 
decision, seemed established in several 
provincial courts. In its simplest form, it 
might be defined by stating that a promise 
on the faith of which the promisee has 
acted to his detriment becomes binding. 
Such doctrine has been emphatically denied 
by English courts, -on the ground that 
“estoppel” deals with representations of 
fact and not with representations of future 
intentions, which latter can only become 
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binding as a contract; that is, if they are 
made for consideration. The method by 
which this unorthodox doctrine ‘vas given 
an appearance of consistency with the law 
of contracts, was to state that the subse- 
quent action taken by the promisee was an 
. act asked forby the promisor. The ficti- 
tious and misleading nature of. such argu- 
ment is clearly shown in the judgments of 
Chisholm, C. J., in the Nova Scctia Court 
and of Crocket, J., in the Supreme Court 
of Canada. Both the Registrar and the 
County Court Judge in the present case 
had given effect to the argument, holding 
that the expenditures made by the College 
in reliance on this and other like promises 
furnished consideration. The Supreme 
Court of Canada in rejecting the argument 
not only brings Canadian doctrine back to 
the principle of the English cases, but 
overrules many decisions in Ontario and 
the Western Provinces which had proceed- 
ed on this line. In so doing, the Court 
‘was much influenced by Professor Willis- 
ton’s trenchant criticism of the ‘‘promissory 
estoppel” doctrine as it had developed in 
the American Uourts. It is not without 
interest that the American Law Institute 
Restatement of. Contracts (for which Pro- 
fessor Williston was Reporter) has recently 
adopted as a statement of existing law, a 
section which supports the doctrine rejected 
in the present case. In so doing, however, 
the Restatement classifies the situations in 
which it applies as promises binding without 
consideration. Strange asthis may sound 
to the common-law lawyer, it seems clear 
that there are such cases in our law. We 
usually cover such cases by some other form 
of words, however, and so do not always 
appreciate their inconsistency with the 
doctrine of consideration. In addition to 
the charitable subscription cases, there are 
other situations where, although no specific 
act is requested by a promisor, our courts 
have in effect followed the doctrine in 
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question, and have found consideration 
merely because some detrimental action was 
taken in reliance upon a promise. The 
present case should draw attention to the 
fact that consideration exists only when 
certain definite acts are requested as the 
price of the promise. It would seem that if 
it is deemed desirable to enforce charitable 
subscriptions on the faith of which many 
public undertakings are begun, it would 
be comparatively simple to pass legislation | 
on the subject. Particularly on the death 
of a promisor before payment such legisla- 
tion would seem desirable, since the pro- 
misor would undoubtedly have fulfilled his 
promise had be lived, and ia competition 
withother beneficiaries of the deceased’s 
bounty, there seems no reasonto reject the 
charity. i 

Another method by which charitable 
subscriptions have been held binding is to 
imply a counter-promise to apply the money 
subscribed for the objects set out in the 
subscription card. The present decision 
would seem to deny the validity of such an 
approach on the ground that this ‘‘duty of 
the payee would arise from trusteeship 
rather than a contractual promise”. „On 
this view, even assuming sucha promise, 
it would not furnish consideration as it 
would be merely a promise to perform an 
existing legal duty, and as such would 
furnish po detriment sufficient to support 
the subscription promise. 

If it is desired to turn promised “charity” 
into alegal obligation, the magic device of 
a seal is always open tothe collector. The 
fact that seals are practically never used 
would seem to support theopinion that it is 
not believed wise to let the subscriber think 
heis entering any binding obligation. If that 
isthe impression sought tobe created, there 
is no reason for courts to be astute in trans- 
muting charity into a commercial transac- 
tion,—The Canadian Bar Review. - 


INTESTACY OF A MURDERED PERSON. 


The recent decision In re Sigsworth; 
Bedford v. Bedford (78 Law Journal p. 267), 
that. somebody who has murdered a person 
has forfeited any right to share in the 
estate of the deceased person, is >f less 
interest than the fact that there should 
have been any doubt . about this ques- 
tion up tonow and that the problem still 
gives rise to discussion. 

It has always been held that a legatee 


who has been convicted of the murder (or 
manslaughter) of a testator, by reason of 
such conviction, cannot claim any Interest 
under his will. (Parry & Cherry, Executors 
and Administrators, 1930, Vol. 1, p- 213). 
The only. question was if the murder was 
rendered incapable also of taking the 
“statutory portion”—#.e., the share to which, 
in the absence of any testamegtary pro- 


vision, he was entitled ag statutory heir, | 


“ 


. 1835 
Already in Cleaver v. Mutual Reserve 


Fund Life Association (1892, I. Q.B 147) it 
has been stated by Fry, L.J., that no system 


| of jurisprudence can with reas6n include 


amongst the rights which it enforces rights 
directly resulting to the person asserting 
them from the crime of that person. This 
opinion is upheld In re Crippen (1911, P. 
198), where the President said that the 
human mind revolts at the very idea that 
any other doctrine could be possible in the 
English system of jurisprudence than that 
no person can obtain any right resulting to 
him from his own crime, (See also Re Hall, 
1914, P. 1) . 
There is no doubt that the legal foundation 
for this—morally undisputable—principle 
that “a man shall not slay his benefactor 
and thereby take his bounty” (per Hamilton, 
L. J., In re Hall, supra) is to be found in 
the fact that if the performance of a con- 
tract would be contrary to public pélicy, 
the performance should not be enforcesble 


either in Law or in Equity (per Lord. 


Esher in Cleaver v. Mutual Reserve, supra; 
bee also Halsbury, Vol. 28, para. 1068). But 
the Wills Act, 1837 section 15, as well as the 
Administration of Estates Act 1926, 
Section 46, clearly only excludes cer- 
tain persons from taking under a 
will, and it has been suggested 
that these rules of distribution made by 
statute are absolute, and that there can be 
no public policy which contravenes the 
positive language of as!atute (see Halsbury, 
2nd Edn., Vol. 10, para. 859; Jarman on 
Wills, 1930, Vol. 1, p. 86; Tristram & Coote's 
Probate Practice, 1932, p. 402). The obvi- 
ously obiter—observations to this effect, how- 
ever, In re Houghton; Houghton v. Hough- 
to (1915, 2 Ch., 173) were overruled In re 
Pitts; Cox v. Kilsby (1951, 1 Ch. 546), 
where it isrightly said that if public policy 
prevents a murderer from taking under his 
victim’s will, it should also prevent him 
from taking a distributive share. under his 
victim’s intestacy. (See also Sanger: Wills 
and Intestacies, 1925, p. 49; Curti: Englisches 
Privat—und Handelsrecht, 1927, 
p. 210),and that even peremptory provisions 
of an Act must be read and construed subject 
to, and can be overridden by, public policy 
rule:. But here again, unfortunately, the 
remarks are made obiter—the murderer 
having been insane, so that there was no 
conviction for murder—and Mr. Justice 


Clauson, in the 1934 case, had to determine- 


a question not yet judicially considered in 
this ceuntry. 
š This, like many other disputes over wills 


` of his father, 


Vol.1, 
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which occupy much time of the English 
Courts, could not Have arisen in any other 
country ex¢ept in America. In America 


there are conflicting decisionson this point; ` 


and the view is definitely upheld that there 
ig no reason-why a parricide should not 
take his proper share under the intestacy 
the distribution of whose 
property is regulated by the positive pro- 


vision of the Statutory Law (quoted In re 


Houghton, supra, at p. 177). This goes to 
show that the American Courts put no res- 
triction on the capacity of a murderer to 
take on the death of a person where the 
right to take is conferred by statute without 
qualification; for example, the right of one 
of the next of kin underthe Statutes of 
Distribution who may take even where the 
intestate has been murdered by him, (See 
Haisbury, Vol. 28, para. 1068, n. (f); 2nd 
Edn., 10, para. 859, n: (d).) The reason for 
this American view is, of course, that 4 
Statute of Distribution is held to be abso: 
lutely peremptory, and musi be given effect 
to without regard to any doctrine of public 
policy. 

This view, though apparently prevailing, 
is not Law throughout the United States 
of America. ` In the Louisiana Law, for 
example, which seems strongly influenced 
by French ideas, those persons who have 
been convicted for having killed a de- 
ceased are held unworthy of ‘inheriting, 
and are, therefore, deprived of the succes- 
sion to which they would otherwise be called. 
(Stimson: American Statute Law, 1886, Vol. 
1, Paras. 2720, 3026.) ` 


The Continental Legal Codes Contain ; 


rules to the effect that a person inten- 
tionally causing the death of a testator 
cannot take under his will; nor can, in 
Germany, anybody who has prevented a 
testator from making, or forced him to 
make, a will, or who has forged the docu- 
ment, (German Burgerliches Gesetzbuch, 
para. 2339; Swiss Zivilgesetzbuch, Art. 540.) 
In some systems, especially those following 


the French Code Civile (Art. 727; Italian’ 


Codice Civile, para. 725, s. 2)the rule is 
extended so as to render incapable of 
taking under a testator’s will even any 


person who attempted to kill him or who ` 


brought a false accusation of a criminal 


offence against him. 


These systems expressly base this rule 
on the presumption that the testator would 
have revoked the bequest to his slayer, and 
they declare the claimant to be unworthy 
to take as a beneficiary. (Erbunwurdig: 
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B.G.B., par. 2339; “indigne de suzceder” 
French Code Civile, Art. 727.) 
This principle of “unworthiness to inherit” 
‘renders the motives and the degree of the 
moral guilt of the criminal immeterial. 
The rule, therefore, does not apply, and the 
testator’s will is good if the will has been 
made in the interval between the attack 
on, and the death of, the testator. It does 
not even apply when the testator has made, 
before he was wounded, a willin favour of 
the person about to cause his death, and 
after he has been wounded, has expressed, 
verbally and without any formalities “such 
as are prescribed for testamentary documsnts) 
his forgiveness of the wrong done him. 
If, however, there is no evidenee of the 
“continued intention of the testator to favour 
the object of his bounty, the claimart is 
under an incapacity to take: “he has slain 
his benefactor; he shall not take his bounty” 
a in L. Q. R., 1914, Vol. 30, p. 
211). 

The Continental principle of “unworthiness 
to inherit” undoubtedly involves no dis- 
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tinction between inheriting by will or by 
intestacy. (Warneyer: Kommentar zum 
B.G.B., 1930, para. 2339, n. (1).) 

The effect of the incapacity is not to . 
strike the gift out of the will as if it had 
never been contained therein; the property 
rather devolves, and the unworthy bene- 
ficiary is barred from his share in the 
estate asifhe had died: see B.G.B., para. 
2344; Code Civile, Art. 730. If this were 
not so, the Common Law marital right 
might accrue in the case of a husband or 
wife having been murdered y the other 
spouse (Administration of Esta’ s Act, 1925, 
section 46), and that would fet’ r the princi- 
ple prevailing in the Continen las well as 
the English legal system, a pri .ciple which 
is to be found already in the Roman Law, 
and which is best expressed by the German 
medisval legal proverb: “A bloody hand 
takes no heritage” (Blutige Hand nimmt 
kein Erbe). It is this principle which is 


. at the root also of the recent English deci- 


sion:—The Law Journal. 
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Extracts from Contemporaries. 


The Ministry. 

The changes in the Ministry which have 
taken place, the leading change being 
the substiution of Mr. Baldwin for Mr. 
Ramsay Mac Donald as Prime Minister, 
are a groat contrast to the change of 
Ministry with which formerly we were 
familiar—the change in which all the 
Ministéts went out together. The singularity 
of this procedure forms the “subject of a 
chapter in Bagehot’s “English Oonstitution.” 
Prima: facie it is all wrong, for it takes 
away from Departments the Parliamentary 


heads who have just succeeded in learning 


their business, and puts in their place new 
and untried men—untried at that par- 
ticular work—and only because some 
mistake has been made in the Govern- 
ment with which they were not concerned, 
but which has involved the Ministers in 
a common fall. Bagehot defended the 
system as being, in spite of its apparent 
drawbacks, essential to Parliamentary 
government, and also essential for keeping 
the permanent officials in touch with real 
life. That was nearly seventy years ago, and 
since then the two-party sysLem has received 
a blow from which it may or may not 
recover, and the bureaucracy, whom 


Bagehot criticised for being too sleepy, have 


= < 
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become sufficiently wide awake to call for 
the opposite criticism of Lord Hewart in. 
“The New Despotism.” And so on the 
present occasion there is no change of 
Ministry, but only certain changes in the 
Ministers. > 
A ¥ * 


Sir John Simon. | 

Most of the Ministerial changes éall for no 
remark here, but some are of exceptional 
legal interest—the change in the Lord 
Chancellorship and the return of Sir John 
Simon to the Home Office, which he resigned 
in 1916 as a protest against conscription. 
Before that Sir John had declined ‘the Lord 
Chancellorship, preferring, it may be SUPPOs- 
ed, the chancesthat might come ina purely 
political career, But out of office he has 
performed too great public services. It 
was his speech in the House of Commons 
on May 6, 1926, with its quotation 

“O ! it is excellent 
To havea giants strength, but it is 
tyrannous 
To use it like a giant,” - 

which led to the collapse of the General 
Strike. And it was his two years’ visit to 
India and the Indian Report which followed, 
with the suggestion made at the eAd— 
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though outside- the scope of the Commis- 
sion—that in any scheme of Government 
the Princes should be included, that led 
to the India Bill which has now passed 
the Commons and gone tothe Lords. In 
his recent, work at the Foreign Office he 
has attempted- under very Inauspicious 
circumstances, to carry further the task of 
international appeasement which has been 
interrupted by the course of events on the 
Continent. In now returning to the Home 
office, which has a large share in the 
administration of justice, he will find scope 
for the legal abilities which made him in 
days gone by the rival of F. E. Smith, and 
Carson, and Gordon Hewart—Lord Birken- 
head wrote somewhat regretfully of the 
20,0001. a year which Sir John Simon could 
make after he himself had. sunk to the 
pittance of an ex-Lord ‘Chancellor—but in 
the form of experienced and sympathetic 
‘administration, - 
advocacy. 
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Lord sankeys Chacellorship. WI a 

But still more interesting is the change in 
the chancellorship, and, while we welcome 
Lord Hailsham’s return to the office—he held 
it for just over ayear in 1928-29—and look 
forward with confidence to the work he 
will do there, it is natural to notice special- 
ly Lord Sankey's contribution to the Law and 
Law Reform during;the last six years. While 
a King’s Bench Judge he was Chairman 
of the Coal Commission, and the Report of 
the’Commission was his own. It was not 
adopted, and there followed the General 


Strike., How far the Report may ulimately 


be adopted isa matter for the future, but 
Lord Haldane, who gave evidence before 
the Commission, wrote afterwards that Mr, 
Justice Sankey’s services and his modera- 
tion had never been fully appreciated by 
the public. But the opportunity for more 
effective service —to be rewarded by greater 
appreciation—came when Lord Sankey’s 


connection with the Labour Party gave him +> 


the Ohancellorship in 1929, an office which 
he retained under Mr. MacDonald's 


Premiership when the National Govern- - 


ment was formed in 1931. Apart from the 
usual duties of the office—and Lord Sankey 
has found time to deliver judgments which 

ntitle him in this respect toa high place 
e the line of Ohancellors—he has given 

mself with zest to the task of the reform 
procedure, and he has started the Law 
vision Committee, a valuable means of 
nging the law into harmony with 
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present conditions., - The end of his Chancel- 
lorship is marked by his speech in the 
House of Lords on the 
the latest Bill founded on ‘the Reports of 
the Uommittee; and by the two great judg- 
ments in the Privy Council! on Dominion 
legislative powers, And now Lord Sankey 
goes into well-earned retirement and Lord 
Hailsham takes up his --work.—The Law 
Journal. 


Libel by Photograph. 

On Monday of.the present week, in 
Honeysett and Wife v. News Chronicle, 
Limited and another, the Jury awarded Mrs. 
Honeysett £100 damages in respect of a 
photograph published in the News Chronicle 
newspaper onthe 24th July last. The de- 
fendants were running a series of articles 
under the title of “Unchaperoned Holidays,” 
and on the day named they published one 
calling attention to the modern habit òf 
young men and maidens going off together 
without the old-fashioned restraints imposed 
by chaperonage. “Instead of family picnics 
and excursions and tea parties,” the writer 
noted, “the modern girl gets to know her 
man by going out with him in his two-seater, 
by spending the day on the river with him, 
She goes dancing with him at the roadhouse, 
sits with himin the cinema... She is sen- 
sible and level-headed. She is able to 
take care of herself.” The picture which 


‘illustrated the level-headeduess and self- 


reliance referred to, showed a young man 
young woman setting out on an un- 
chaperoned cycling holiday. The oung 
man appeared tœ be leering at the y ung 
woman across the handlebar of his bicycle, 
which, it was thought, was “most una 
pleasant.” The young woman was 
Honeysett. Like many famous pictures of 
the Dutch and other schools, the Picture was 
by two hands, or at any rate, it was the pfo- 
duct of twocameras, Five years ago Mrs, 
Honeysett had been a member of a cycling 
club and a press photographer had taken a 
snap ofher anda girl friend on a cycling 
tour. ‘The picture had been published and 
republished, and the defendants, in order 
to compose their picture, had cut out the 
girl friend and inserted the picture of the 
leering young man which they had cut out 
of a cycling group. Mrs. Honeysett had 
never to her knowledge seen this unknown 
cyclist, and no evidence was offered as to 
his identity. Those were the facts. 


The Decision. 
Evidence was given of the above facts, 


Second Reading of * 
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and several witnesses said that they recog- 
| nised Mrs, Honeysett in the picture, one 
friendly neighbour having one night gone 
so far as to slip a copy of the newspaper 
in the Honeysetts’. letter-box, Itwas con- 
tended on behalf of the husband ard wife 
that by publishing the photograph the de- 


fendants- meant that Mrs. Honeysest, who - 


had married and” gone abroad in Decem- 
ber 1931, had. recentiy been on an un- 
chaperoned holiday witha young man, and 
that she was a woman of loose character 
and so op, while Mr,-Honeysett was a 
complaisant husband who was unable to 
exercise any control over his wifa. Mr. 
Justice Hawke held that Mr. Honeysatt had 
no cause of action, and the jury, after an 
absence of about half-an-hour, returned a 
verdict in favour of his wife, and, as stated 
awarded her £100 damages. Serjeant Sul- 
livan, K.C., in opening the case. said 
that thelibel was a Somewhat peculiar one 
inasmuch as the alleged defamation was 
the publication of a picture, but there have, 
of course, been several cases of a somewhat 
similar character.—The Law Times, May 18, 
1935. 


The “Reasonable Man.” 

In his summing-up in the case of Gid- 
dings and wife v. Amalgamated Press, Lid. 
(May 27), Swift, J., gave yet another. il- 
Tustration of “the-reasonable man.” People 
who came fora week from Lancashire or 
Yorkshire to London and decided t3 goto 


a particular music-hall where a “magician”- 


waserforming, would they be “put off” 
because they had read in Answers an 
article which revealed thé secrets of the 
magician ? Of course, if they did not know 


‘to whom the article referred or 
whose secrets were intended to 
be revealed they were not exam- 


ples of what the law meant when it asked: 
What would “a reasonable man” shink ? 


“A reasonable man” means a person who can 


“reason, who has “mind”, Thus 
if Answers circulated as fer as 
Timbuctoo (said the learned Judge) 


anda person who had no “mind” read the 
article, his view of who the person was, who 
was teferred toin the article on the revelation 
of the secrets of mind-reading would be of 
no importance. The test rather was : What 
would a person think who knew the facts? 
—The Law Journal. 
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A Lawyer's Course of Study. . 
In a recent note in this column reference 


was made to the wide range of reading ~ 


which the old French jurist Camus consid- 
ered essential for the intellectual equipment 
of the finished advocate or judge. Curiously 
enough, by one of those coincidence which 
meet one occasionally in the course of desul- 
tory reading, the present writer found an 
amusing anecdote in connection with the 
late Mr. Justice Oliver Wendell Holmes, 
whose recent death robbed the world of one 
of its brightest and most learned writers 
and expositors of the lawin reference to 
the same subject. Ina discourse delivered 
by him in 1897 at the dedication of the 
New Hall ofthe Boston University School 
of Law he pleaded,for a more rational basis 
for legal rules than .simply‘traditidn, and 


after declaring that it was revolting: to ` 


have no better reason for a rule of law than 
that it was so laid down” in the timeof 
Henry IV, and still more revolting af its 
original raison d'etre had long since die- 
appeared, he went ontosay that “for the 
rational study of the law the black-leiter 


‘man may be the man ofthe present, the 


man of the future is the man of statistics 
and the master of economics." Years elafe- 
ed, and possibly his advocacy of these abs- 
truse studies had been forgotton or his 
love of them had waxed faint, for after 
reaching the Supreme Cdurt of the United 
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States where he had Mr. Justice Brandeis. _ 
as a colleague the latter appears to have. | 


thought that acourse of such reading would 
be good for Holmes. The latter, not being 
disinclined to spent partofhis vacation in 
this fashion, instructed Brandeis to ‘ pick out 
the right books and send them up,” and in 
due course 2 box of books duly arrived at 
Beverly farm. An examination ofthe titles 
revealed a formidable array of monographs 
and treatises on the eighth-hour day, the 
textile industry, the employment of women, 
employer's liability and so on. Gazing at 
the box in unaffected dismay, Holmes turn- 
ed to his servant withthe words: “Just 
nail it up and send it back tohim,” and 


then with a sigh of relief the venerable . 
‘justice immersed himself.in his 


heloved 
Plato. 


The Law Times. 


THE END 


He knew what was best for him, and ` 
what best fitted him for his judicial work.— | 


